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PRIVY COUNCIL 
Appeal from the Bombay High Court 
May 2, 1939 | 


Lorp THANKERTON, Lorp PORTER AND 
Siz George RANKIN 


MONGHIBAT— APPELLANT 
versus 
COOVERJI UMERSEY—RasPonpentT 
Pied Procedure Code (Act V of 1208), O. I, r. 10, 
G KALI, rr.10 (1), 1l—Proper parties—Power of 
ourt to add—One of several persons jointly inter- 
ested, if can bring action in respect of joint 
property—Personsadded under O. I, r. 10, disclaim- 
sng Pii in ep e can be passed 
vour o origina. laintif — Assi 
pendente lite= Assignee if A pa p 
Gone h oe omil Preredur Gode, gives the 
} wer to amend t i 
time, ip. 3, coL 2] e parties at any 
_ Une or more of several persons jointly interested 
oan bring an action in respect of Jei property 
Pa E their right tosue is challenged, can amend 
y joining their co-contractors as plaintiffa:if they 
vil pounent or as co-defendants if they, will not. 
uke v, South Kensington Hotel Company (1) and 
Cullen ¥ Knowles \2), referred to. 
- QOuxica all the parties are before the Court, the Gourt 
canmaks the appropriate order and should give 
judgment in favour of all the persons interested. 
hethar they be joined as plaintifig or “defend- 
wa iP. t col. i.) 
lo doubt. it is trus that parties who have 
assigned the whole of their interest pendente. lite 
Cros. ask for judgment in respect of an interest 
wi ch is no longer theirs, but it does not follow 
that their assignees are thereby precluded from 
panels Lf it were so, no assignments of property 
curing the course of a trial would be possible. 
Beas ee era te ie on nee of ıt, improbable. 
ar V, n and Ca 5 9 
16lied on Tama) mpbell v. Holyland (3), 
Where ali the partners transfer their interest in 
e immovable property ofthe firm in favour of 
one of them by an unregistered deed, and the 
Talning partner alone brings a suit against a 
; ebtor _of the fiim, the suit as framed is not 
maintainable. But the Court can allow the amend- 
ment by making the retiring partners as parties 
to the suit, whether as co-plaintifis or co- 
delendanta, Where after they are so addéd, they 
o Dot claim any interest in the suit, the Court 
ae pass decree in favour of the original plaintiff. 
ut where in the above case, the retiring partners 
oo ne deed of assignment, pendente Tite, 
e deed is registered igi inti 
slone is entitled to aue. pe ee plak 


182—1 & 2 


Messrs. C. S. Rewcastle, K. C. and P. V 
Subba Row, for the Appellant. 

Mr. A. M. Dunne, K. C., Bir Thomas 
Sirangman, K. C. and Mr. C. Bagram, for 
the Respondent. i 

Lord Porter —This case raisês a short 
point for tbe decision of tha Board. It 
is an app-al from the judgment and decree 
of the High Court at Bonbay in its 
appellate jurisdiction dated March 16, 1937. 
By its judgment the Appeal Court affirmed 
a decree of the High Court in its ordinary 
original civil jurisdicticn dated July 30, 
1936. 

Up to and after the year 1925 a firm 
of Cooverji Umersey & Oo. were carrying 
on business in partnership in Bombay. 
In 1925: it consisted of nine partaers, 
Cooverji Umersey, the respondent, his 
father Umersey Katchra, and seven others 
who were the defendants Nos. 4 to 10 
below. 

On September 30, 1925, one Mawji 
Waghji and bis wife, the appellant, borrowed 
Rs. 1,20,000 from the firm and gave a 
promissory note for that sum in favour of 
the firm. The advance was secured by 
certain bales vf cotton and at the same 
time the title-deeds. cf two houses belong- 
ing to the appellant and to her husband 
and situated at King Lane and Borah 
Bazar Street were deposited with the firm 
by way of equitable security and as further 
cover fur the loan. In case of default, the 
firm was to have recourse to the bales of 
cotton in the first instance and against 
the house property for any deficiency. 

In pursuance of this arrangement, the 


firm sold the bales of cctton, leaving, 
however, a large portion of the debt 
unpaid. 


In November, 1926, seven members of 
the firm retired, leaving the respondent 
and his father the only remaining 
members. 

Of those seven the tenth defendant, 
Bhulabhai Devi, pursuant to an oral 


§ MoNGuIpal v. Coovgrsi UMeEsRY (P. 0.) 


agreement made on November 6, 1926, 
with the respondent and his father retired 
from the firm, paid to them the sum of 
Rs. 17,000 for his share of tke losses of 
‘the business, released all his share, right, 
title and interestin the assets, outstandings, 
property and goodwill of the partnership 
business in favour of the respondent and 
“his father, and agreed to execute in their 
favour all such transfers as might become 
necessary for better and more effectively 
assigning and transferring his share, right, 
title and interests. 

On November 17, 1926, the other six 
defendants—Nos. 4 to 9--executed a docu- 
ment purporting to assign their interest in 

“the partnership property to the respondent 
“and his father. . 

This document was not registered in 
accordance with the terms ofs. 17 (1) (b) 
of the Indian . Registration Act, 1908, and 
-it was contended by the appellant and 
-was not disputed by the respondent that 
neither the tenth defendant's oral agreement 
.nor the written document of November 
17 were effective to transfer an interest 
‘in immovable property. The mortgage 
Tights in the- house property therefore 

- remained in allthe-original partners. 

After November; 1926, the respondent and 
‘his father continued to carryon business 
“in the firm name. On. January 21, 
“1927, the .firm as then constituted brought 

the present suit.in the High Court of 
: Bombay against the. appellant and her 
husband for a declaration that the plaintiffs 
“were equitable mortgagees of the two 
- houses, fcr an order that the defendants 
| pay them the sum of Rs. 1,33,500 with 
‘interest on Rs. 1,20,000 at 9 per cent. per 
: annum from January 1, 1927, until judgment, 
‘and that in default of payment, the 
-mortgaged properties might be sold and 
‘the proceeds applied in and towards pay- 
ment of tke plaintifs’ claim, In this action 
the respondents raised a ccunter-claim. 
No question now arises with regard to the 
colton, the promissory note or the counter- 
‘claim; but it was and is contended on 
behalf of ‘the appellant that the suit in 
-Tespect of the equitable morigage of the 
houses was not’ maintainable inasmuch as 
the proper parties io the suit had not been 
_joined. In her submissicn the houseg not 
having passed under the unregistered 


assignment of November 17, 1926, still ` 


remained vested in the original partners 
and could only be recovered in an action 
_ in which they were plaintiffs or ‘at least 
were parties. l 


“December i], 1934, 


162160 


Pending the trial of the acticn, the 
respondent's father Umersey Katchra died. 
on or about October 21, 1926, leaving 
the respondent solely entitled beneficially 
to all the assets, outgoings, property and 
goodwill of the partnership business and 
to the sum of Rs. 1,40,000 and to the 
ber.efit of the mcrtgage securing it. 

The case came on for hearing before 
Wadia, J. on June 28, and August 9, 
1934, and the appellant thereupon raised 
the contention that the transfer was in- 
effective as it had not been registered, 
and that the property had never passed 
from the original partners to the present 
Tespondent and his father. With this 
contention the learned Judge agreed, 
but allowed the suit to proceed and 
oral evidence to be given in case the 
respondent could prove some oral terms of 
dissolution which should be admissible. 

To meet the objection that all” ‘the. 
necessary parties had not been joined, 


. the plaintiffs applied that the seven retiring 


partners should be placed on the record 
as co-plaintiffs or asco-defendants. Upon 
this application thelearned Judge grantéd 
leave to amend the title ofthe suit by 
adding the retiring partners as defendants 
and:bý making the necessary consequent 


,amendments: in the plaint. Following this 
‘order the seven -rétiring partiers were 


added:*as defendants and the appropriate 


‘amendments made. 


Defendants Nos. 4 to 10 put ih ajoldt 
written statement referring to the --docu:,: 
ment of November 17; 1926, and: stating 


-that they had transferred all their- interest 
“in the assets of the tirm and had no, further 


interest in the amount 
defendants. 

It appears that after the hearing before 
the learned Judge and before the making 
of the written statement, all the seven 
retiring partners had executed a fresh 
deed dated August 22, 1934, transferring 
the assets of the firm tothe respondent as 
sole owner of the business. ‘This .deed 
was duly registered and was relied upon 
by the respondent and defendants Nos. 4 


due from their co- 


` to 10. f 


The case came on for hearing . before the 
learned Judge for the second time cn 
when two of the 
retiring partners, one of whom had and tLe 
cther of whom had not executed the docu- 
ment of November 17,1926, gave evidence , 
ahd stated that tley made no claim 
toany ofthe assets of the fim. ‘The 1es- 
pondent also attempted to put in evidence 


.. before it 
` circumstances why the Court could not 


_ respondent and his ater. 


“was to 


. & 
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of August 22, 1934, but this evidence was 
rejected. . 

After hearing the evidence the learned 
Judge delivered judgment, holding that 
the only prcof ofthe respondent's title 
be found in the document of 
November 17, 1926, andthatas it required 
to be registered, it could not transfer the 
property and was inadmissible in evidence, 


. He also rejected the contention based on 


e second document since it had been 
executed subsequently to the institution 
of the:auit. He accordingly held that the 
suit was not maintainable. 

Fron this judgment the respondent 
appealed on the ground that the learned 
Judge ‘should have allowed the defendants 
Ncs. 4tol0 tobe made cc-plaintiffs, but 
that in any case once they had been 
made defendants, all parties interested 
wete before the Court and appropriate relief 
could have been given. 

The Appeal Court allowed the appeal on 
the ground that as soon asthe application 
to join the other seven partners was-granted 
by the learned Judge and the amendment 
made, the Court had before it all persons 
interested in the equitable mortgage the 


„creation of which was not in dispute. 


The learned Chief Justice stated that the 
respondent was clearly before the Oourt 
as plaintiff, although, in his.yiew, in- 
accurately described as Cooverji Umersey 
& Uoj/;Moreover, the Court had all the other 
persons interested in the equitable mortgage 
as defendants and in those 


grant ʻa decree enforcing.. the equitable 
mortgage, he had great difficulty in under- 
standing. In h's view, with which Rangne- 
kar, J. agreed, the action in which the 


plaintiffs were described as Cooverji 


_ Umersey & Oo. must, in the circumstances, 


be considered to have been brought by the 
At that time, 
however, the rigut to recover had not 
passed irom the original nine partners 
Since the oral and written but unregistered 
transfers were ineffective to bring about 
that result. The suit, however, could and 
would logically have been’ properly con- 


_ stituted if it had been amended by making 


the nine partners plaintiffs. But the same 
Tesult could be achieved by mak.ng the 
seven retiring partners defendants since 
in that case all the parties would be before 
the Court. ‘Technically tie respondent's 


` name should be substituted for that of 


the firm, inasmuch as the father was dead 
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| the documents of November 17, 1926, and 


and the respondent was the sols owner 
of the partnership property, but such a 
change constituted onlya formal amend- 
ment and once it was made, judgment 
could be entered for the respondent since 
he alone was beneficially entitled and 
the defendant partners disclaimed any 
interest. 

The Appeal Court accordingly ordered 
the plaint to be amended by inserting 
the name of Oooverji Umersey in place 
of Cooverji Umersey & Co. and the suit 
was remitted tothe lower Court for tha 
trial of the issue raised by the counter- 
claim. 

After hearing issues, the learned Judge 
on July 30, 1936. passed the usual prelimin- 
ary mortgage decree for paymentof a sum 
of Rs, 1,37,287-2-8 with interest and in 
default of payment, that the respondent 
should be entitled to apply for a decree 
absolute for the sale of the mortgage 
security. The second defendant appealed 
against the preliminary mortgage decree 
and this appeal was dismissed with costs 
and the decree passed accordingly on 
March 16, 1937. It is from this decree 
that the present appeal is brought. 

The only question argued before their 
Lordships was whether this suit was 
maintainable by the present respondent. 


By O.I,r. 10, of tue Oode of Vivil Pro- 
cedure : AE tot 
“(1)... —...the Court may at any stage of the suit, 


if satisfied that the suit has been instituted 
through a bona fide mistake and that it is necessary 
for the determination of the real matter in dispute 
so todo, order any other person to be substituted 
or added as plaintiff upon such terms as the Oourt 
thinks just. 

(2) The Court may at any stage of the proceedings 
either upon or without the application of either 
party, and on such terms ag may appear to the 
Court to be just, order thatthe nameof any party 
improperly joined, whether as plaintiff or defendant, 
be struck out, and that the name of any person who 
ought to have been joined, whether as plaintiff or 
defendant, or whose presence before the Oourt may 
be necessary in order to enable the Court effectually 
and completely to adjudicate upon and settle all 
the questions involved in the suit, be added.” 


It was not disputed that the bringing 
of the action in the names of the two 
remaining partners as plaintiffs was due 
to a genuine mistake, and in any case, 
this order gives the Court full power to 
amend the parties at any time. If. as 
was admitted in argument and as their 
Lordships think, the mortgagee’s interest 
in the two houses did not pass to the 
respondent and his father by reason of the 
unregistered document of November 17, 
1926, and the oral agreement made by 


“in the nine original partners. 
, cireumstances their Lordships 


‘4 


“the 10th defendant, that property remained 


In those 
agree with 


|. the Appeal Court, thinking it would have 


“been more satisfactory 


that the seven 


. Tetiring partners should have been made 


‘eo plaintiffs instead of co-defendants, but 


-it may be thab they objected to being Bo 
.. joined or there may be other rearons which 
do not appear on the record for joining 


: tbem as co defendants. 


In any case they 


“were so joined, the record amended, and 


no appeal from the learned Judge's order 
was made. The whole of the necessary parties 
were therefore before the Court and there 


. seems no reason why the appropriate relief 
, Should not have been given. 


, Consent or as co-defendants 
. not. Such cases as Luke v. South Kensington 
, Hotel Company (1) and Cullen v. Knowles 


. indeed would it matter that 


It has long been reccgnized that one 


. Of more of several perscns jointly interested 
-ean bring an action in respect of joint 
_ prorerty and if tkeir 
: challenged can 


right to sue is 
bal amend by joining their 
co-contractors as plaintiffs if they will 
if they will 


Nor 
a wrong 


(2) are examples of this principle. 


person had originally sued though he had 


. made defendants. 
. (2) (ws.) at p. 382*, 


no cause of action. See Hughes v. The Pump 
House Hotel Co., Ltd. (No.2; (3) .Once all 
the parties are beforé the Court, the Court 


„can make the appropriate order and should 
. give judgment in favour of all the persons 
‘ interested whether 
‘plaintiffs or defendants. 
` therefore, the trial Court in the present 
case should have given judgment in favour’ 


they be joined as 
Prima facie, 


of the eight of the original partners who 
survived, though some of them had been 
See Cullen v. Knowles 


But it was argued that even if this view 
be true, seven of the criginal partners had 
by the transfer of August 22, 1934, made 
pendente lite, assigned all their rights and 
interest ‘in the mortgaged houses and could 
not thereafter maintain an action for sale 
in respect of them. No deubt it is true 


'. that parties who have assigned the whole 


of their interest pendente lite cannot ask 
for judgment in- respect of an interest 
which is no longer theirs. But it does not 
follow that their assignees are thereby 
precluded from recovering. If it were so, 

(1) (1879) 11 Ch. D 121; 48L J Ch. 361; 40 L T 638; 
27W R 514 < . 


(2) (1898) 2 Q B 380; 67 LJ QB B821. 

(3) (1902) 2 K B 485; 71 L J KB 809; 87L T 
359;-50 W R677,. > ; 

* Page of (1898) 20. B.—[Ed.] . 
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no assignments of property during thé 
course of a trial would be possible. “Sach 
a contention is, on the face of it, improbable; 
and it is now dealt with by O. XVII, 
r. 1, of the Rules of.the Supreme Court, 
which states: — 

“A cause or matter shall not become defective 
by the assignment of any estate or title pendente 
ate. 

Bat apart from the rule, the principle 
has long been established in English Law, 
and examples will be found in such cases 
as Seear v. Lawson (4) and Campbell v. 
Holyland (5). The same principle is 
applied in India and is now embodied 
in O. XXII, rr. 10 (1) and 11, which 
provides:— $ 

“In other cases of an assignment, creation or 
devolution of any interest during the pendency of 
a suit, the suit may, by leave of the Court, be 
continued by or against the person to or upon 
whom such interest has come or devolved. 5 
.In the application of this Order to appeals, so 
far as may be, the word ‘plaintif’ shall be held 
to include an appellant, the word ‘defendant’ a 
respondent, and the word ‘suit’ an appeal.” 

Therefore though at the beginning of 
the suit the appropriate persons to recover 
were the nine original partners, once the 
transfer of Augus; 22, 1934, was made, 
the party entitled to sue was the present 
respondent, As their Lordships have ‘in- 
dicated, apart from the assignment of 


- August: 22, 1934, a decree should- prima 


facie» have been passed for the: eight 


-survivors of the original partnership; but 
alleight were before the Court,"the’ rés- 


poùdent after amendment in fact alone was 
plaintiff, and the retired partners expréssly 
disclaimed any interest. ee 

‘In these circumstances their Lordships © 
think the Appeal Oourt were right in 
looking at the substance of the matter and 
ordering the decree to be passed in favour 
of the respondent alone. But in any case 
once the assignment of August 22, 1934, 
was executed, the respondent alone was 
entitled to recover and the decree was 
rightly passed in bis favour. 

One further argument urged on behalf 
of the appellant was that to grant the 
relief asked for would be to make ‘the 
registration law of India of no effect. | 

ln their Lordships’ view, having regard 
to the grounds which they have given for 


affirming the judgment of the Court 
of Appeal, no such objection can be 
sustained. r 


They will humbly advise His Majesty 
(4) (1880) 16 Ch. D 121; 50 L J Ch, 139,43 L T 
718; 29 W R 109 = 


wf? (1877) 7 Ch. D 166; 47 LJCh. 145; 38 LT 


`i 
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that the appeal be dismissed and the order 
of the Appeal Court affirmed. The appallant 
must pay the cos‘s of this appeal. 
“D. Appeal dismissed. 
Solicitor for the Appellant—Mr. Harold 
Shephard. g 
Solicitors for the Respondent.—Messrs. 
T. L. Wilson & Co. 


e PRIVY COUNCIL 
Appeal from the Calcutta High Oourt 
Mav 9, 1939 
Loep Russert cr KILLOWAN, Lorp Romer, 
AND SIR Georges RANKIN 
KESHARDEO CHAMRIA—APPELLANT 
versus 
Tag COMMISSIONER or INOCOME-TAX, 
BENGAL— RESPONDENT 
Income Tax Act (XI of 1922), ss. 41, 68 (2)— 
S. 41, applicability of—Persons not appointed 
Receivers or managers by or under any order of 
Court—S. 41, does not apply—Only contention before 
Assistant Commissioner being that assessment could 
only be made under 8. 41—Question referred to 
High Court based on it—Appeal to Privy Counctl— 
Appellant cannot travel outside contention under 
8 


“Where the assessees were never appointed Re- 
ceivers or managers by or under any orderof the 
oe 41,Income Tax Act, does not apply. [p. 

col, 1. 

The only objection to the assessment which was 
urged before the Assistant Commiesioner was that 
the assessment could only be made under s. 41: 
the decision of the Assistant Commissioner was given 
on the assumption of ownership in the appellant, 
and the question of law referred under :8.-66 
consisted simply of the question whether on that 
assumption s. 41 operated to compel the authorities 
to assess in respect of the entirety the two persons 
who were alleged to be acting as managers, and to 
prevent them from assessing one of the co-owners 
in respect of his moiety : 

. Held, that the appellant in an appeal to the 
Privy Council from the answer given by the High 
Gourt to the question referred to it, should not be 
sawan to travel outside the contention under 
B. 41, 

- Sir Thomas Strangman, K. C. and Mr. 
J. M. Pringle, for the Appellant. 

Messrs. J. Millar] Tucker, K. C. and 
Hubert Hull, for the Respondent. 

Lord Russell of Killowen.—lIn this 
case tle appellant appeils fron a judg- 
ment of the High Court of Judicature at 
Fort William in Bengal ona reference to 
it by the respondent under s. 66 (2) of the 
Indian Income Tax Act, 1922. 

The question referred was framed thus:— 

“Whether in the circumstances described above the 
present assesses and Rai Bahadur Ramprotap 
Qhamria were.~the managers of the propertjes 
appointed by cr under any order of a Court within 
the meaning of 6.41 of the Indian income Tax Act 

. and whether in the facts and circumstances given 
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above the Income-tax Officer acted illegally in assess- 
ing the present assessee in respect of his share of 
the property ?” 

The relevant facts and circumstances, 
which appear inthe statement of the casé, 
must be siated. 


In the year 1929 the appellant instituted 
a suit in the. High Oourt at Calcutta 
(No. 183 of 1929) against one Ramprotap, 
and a minor grandson of Ramprotap, 
alleging that he was the adopted son of 
Ramprotap’s deceased brother Amloke 
Chand. By way of relief he claimed dec- 
larations that he wasthe son of Amloke 
Chand, and that he was entitled jointly 
with Ramprotap to certain properties sp°ci- 
fied in schedule attached to his plaint. 
He also asked for an enquiry as to what 
other properties were joint and for parti- 
tion. On May 23, 1930, a consent decree 
was madein the suit. The decree recited 
that the terms of settlement set forth in 
the schedule thereto had been agreed to 
by the adult parties and the guardian ad 
litem of the infant defendant, and that 
the Court was of opinion that it would be 
for the benefit of the infant defendant that 
the decree should be made. The operative 
portion of the decree, so far as relevant, 
ran thus :— 

“It is declared with the consent of the adult 
parties and the guardian ad litem of theinfant de- 
fendant by their respective Oounsel that the said 
terms ought to be carried out and the same are 
ordered and decreed accordingly and it is further 
declared with the like consent that the plaintiffis 
entitled to one equal half part or share of the 
residue of the joint estate mentioned in the said 
terms after setting apartthesum of Rupees Eleven 
lacs for allotment to the said Rat Bahadur Ram- 
protap Chamria in terms of cl. 2 of the said terms 
also setting apart premises No, 178, Harrison Road, 
and No. 71, Oross Street, in terms of cl. 40f the 
said terms (the same into two equal parts or shares 
being considere:! as divided and hereinafter referred 
to as the said properties) anp thatthe defendant 
Rai Bahadur Ramprotap Ohamria is entitled to the 
remaining equal half part or share thereof, And. it is 


: further ordered and decreed with the like consent that 


a partition be made of the said proparties with the 
appurtenance into two equal parts or shares and 
that a commission do issue directed to Rai Buhadur 
Badridas Goenka and Radhakissen Chamria, both 
named in the said Terms for the purposes also men- 
tioned therein and it is further ordered and dec- 
reed with the like consent that the said Gommis- 
sioners do take an account subject to the conditions 
mentioned in the said terms of the joint properties 
(including the loss and profits of the business car- 
ried on by RaiBahadur Ramprotap Chamria) and 
submit a eeparate report along with the return 
hereinafter mentioned and make a division of the 
said properties into two equal parts or shares and 
as regards the immovable properties make the same 
by metes and bounds where they shall see occasion 
with power to them to award compensation in 
money by way of equalising the ssid partition end 
e 
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all.deeds and writings relating to the said proper- 
ties in the custody or power of any of the parties are 
to be produced before. the said Commissioners upon 
oath or solemn affirmation asthe said Commissioners 
sh@ll-direct. And itis further crdered and decreed 
with the like consent, that the said Commissioners 
be at liberty to examine witnesses upon oath or 
solemn affirmation and do take the depositions in 
writing and return the same with the said Commis- 
sion. And it is further ordered and decreed with 
the like consent that the said Commissioners do 
allot one equal half part or share of the said pro- 
perties to the plaintiff to beheld and enjoyed by 
him in severalty and the remaining one equal half 
part or share thereof to the said defendant Rai 
Bahadur Ramprotap Chamria tobe held and enjoyed 
by him in severalty." 

In fact the scheduled terms of settlement 
did not mention any specific items cf the 
joint estate, although they provided for 
partition “of the joint properties as men- 
tined abcve.” 

On July 28, 1930, an order was made in 
the suit whereby the Official Receiver was 
‘appointed Receiver “of the rents, issues 
and profits of the immovable properties 
belonging tothe parties to this suit in the 
plaint. in this suit mentioned,” with liberty 
to divide the income into two equal shares 
and to pay one equal share to the appel- 
lant and Ramprotap, respectively. The 
Official Receiver, however, never took pos- 
session under that order; and on April 2, 
1931, an order was made on the appellant’s 
petition in the following terms :— 

“It is ordered that the said order dated July 
28 last, do stand varied in the manner indicated in 
the Schedule hereunder written and it is further 
ordered without prejudice to the rights of either 
party to apply to the Court for the re-appointment 
of the said Official Receiver as the Receiver of the 
properties mentioned in the said Schedule (herein- 
after referred to as the said properties) in the 
circumstances and on the conditions also mentioned 
in the said Schedule and the said Official Receiver 
be and he is hereby discharged from further acting 
as the Receiver of the said properties.” 


The schedule to that order contained a 
copy of para. 5 of the appellant's said 
Petition which stated that since the order 
of July 28, 1930, the parties had agreed as 
follows :— 

“(a) that the Official Receiver shall not take pos- 
‘session of the following immovable properties and 
shall, without prejudice to the right of either party, 
to apply for reinstatement of the Receiver, be dis- 
charged from acting as Receiver in respect of such 
properties :— [Then followed a list of the proper- 
ties which included all the properties relevant to this 
appeal.]} 

(b) thatthe plaintiff (present assessee) and the 
defendant Ramprvtap are jointly given liberty to 
realise the rents of the above properties on joint 
receipts duly to make the necessary expenses there- 
out and to file rent suits, 

(c) that the documents of title be kept in joint 
custody of the plaintiff Keshardeo and the defendant 
Ramprotap, 


0’ 


e 
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(d) that Ramprotap and Keshardeo are also 
given liberty to invest the money which willecome ` 
to their hands or divide the same equally, ` 

(e) that liberty be given to either party. to 
apply for an order for re-appointment vf Receiver of 
the rents, issues and profits ef the abovenamed pro- 
perties without any objection on the part of the other 
party in the event of their not being able fo agree 
as to collections, disbursements, investments or ‘dis- 
tribution of the said rents, issues and profits and 
on such application being made by either party, the 
other party shall consent to such appointment.” 

Tre arrangement so provided for. w- 
mained in force until August 23, 1933, when 
on the application of the parties, the Official 
Receiver was again appointed Receiver. 
He did not, however, obtain possession 
until about February 24,1934. The appel- 
lant and Ramprotap, while in possession, 
divided the receipts between themselves 
in equal shares. j 


When called upon for a return of his 
income for the year ending March 31; 1933, 
for the purpose of assessment forthe year 
ending March 31, 1934, the appellant (on 
July 31, 1933), under the hèad “Property” 
made areturn of Nil, stating that “the 
properties are in the hands of the Official 
Receiver and Joint Managers appointed in 
suit No. 183 of 1929 from whom the’ peti- 
tioner has not obtained his share”; and 
also that ‘the income from: properties:.. 
are liable to be assessed in the hands of 
the Recéivers under s. 41 of the Act.” The. 
Income-tax Officer nevertheless assessed 
his total income at the figure of Rs. 48,628, 
which included a sum of Rs. 33,920 under 
the head. “Property” in respect: of proper- 
ties specified in the schedule to the plaint, 
and in the schedule to the order of April 
2, 1931. The appellant appealed against 
this assessment, alleging that the assess- 
ment Was wrong, as the properties “are in 
the hands of the Official Receiver appoint- 
ed in suit No. 188 of 1929," and further 
alleging that the assessme.t was wrdng 
on the ground that his title, as claimed by 
him to the extent cf a half share in respect 
of the properties, was disputed by Ram- 
protap. | 4, 


In regard to the assessment of the appel- 
lant forthe following year ending March 
31, 1935, the same procedure took place. 
The appellant returned Nil under the head 
“Property,” alleging that the assessment 
should be made under s, 4l of the Act 
and that his title was in dispute; his total 
ingome was assessed by the Income-tax 
Officer at Rs. 54,558, which included asim 
of Rs. 28,177 under the head “Property” 
in respect of the same properties as before: 


‘4 
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and the appellant appealed against that 
assessment. 

The Assistant Commissioner dealt with 
both appeals togethar, and confirmed both 
assessments.” It is cleat from the ¢onfirma- 
tion order, which cohtains the grounds of 

is decision, that the matter was through- 
out dealt with on the fosting that the appel- 
lant was the owner of an undivided half 
share of the properties in question, and 
that the contention raised on behalf of the 
appellant was that the assessménts in res- 
pect of the properties should have been 
made under s. 4l of the Acton the appel- 
lant and Ramprotap in respect of the 
entirety, and not upon each separately in 
respect of a moiety. The contention of the 
appellant’s Pleader is stated thus—that 
according to an order of the Honourable 
High Court the management of the proper- 
ties in question were taken away from the 
Official Receiver and made over to the 
assesses and Ramprotap whereby the two 
-parties were authorised to collect rents 
jointly and meet the necessary expenses, It 
is therefore argued that the income was 
not, allocated separately and should have 
been assessed on the managers and not 
on the parties separately”; and it is sub- 
sequently stated that in this connection the 
appellant relied on 8. 41 of the Act. 

The appellant, by two petitions, required 
the respondent to refer to the High Court 
several questions as being questions of law 
arising out of the Assistant Commissioner’ 8 
order. The respondent, however, was of opin- 
jon that the only contention of any substance 
was the appellant's contention that as the 
property in question was under the joint 
management of himself and Ramprotap by 
or under the order of April 2, -1931, “the 
tax in respect of its income can be levied 
enlv upon such managers by vir ue of the 
‘provisions of s. 41 of the Income Tax Act,” 
and that such matter would be covered by 
the question which he submitted for the 
Court's decision. The respondent stated as 
his-own opinion that s. 41. had no applica- 
tion to the case. He thought that the decree 
of May 23, 1930, declared the appellant 
and Ramprotap to be owners of the proper- 
‘ties in equal shares, and that the question 
‘formulated should be answered, asto both 
paris, in the negative. 

“The appellant being dissatisfied with the 
question as framed by the respondent, 
‘obtained an ordér of the Higa Oourt, 


dated July 30, 1936, ordering the 
respondent to ‘show ‘cause why -he 
hould not be required to state a 
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case on the ques‘iong as framed by the 
appellant in his petitions. The case and 
the rule were heard together on January’ 
26 and 27, 1937, and on March 4, 1937, the: 
High Court delivered judgment*, their 
answer to the question referred ‘being’ 
that the assessee and Ramprotap were not 
managers of the properties appointed by 
or under any order of a Oourt within the’ 
meaning of s. 41 of the Indian Income 
Tax Act, and that the Income-tax Officer did 
not act illegally i in assessing the assessee in. 
respect of his share of the property. The, 
appellant now appeals to His Majesty. in 
Council from that judgment. An order was. 
also made on March 1, 1937, discharging the 
order of July 30, 1936, and ordering the, 
appellant to pay the costs of the application. 
From that order the appellant has not, 
appealed. 

Their Lordships have thought it neces- 
sary tostate the history of the case at some, 
length in view of the course taken by the 
arguments before the Board. The question 
for decision on this appeal is simply. 
whether the question referred to the High, 
Oourt has been: correctly answered; and it 
is not open to their Lordships to go beyond 
the question or to consider matters outside 
its limits. 

Leading Counsel for the appellant stated, 
in opening the appeal, that he did not 
contend that the assessment should have 
been made under s. 41, because (as he 
explained in his reply) the section even 
if applicable was not in his view maadatory 
or compulsory. His main argument was 
based upon the view that there was no 
finding that the appellant was “owner” 
of the property, that the decree of May 23, 
1930, did not éstablish ownership in him, 
that the quetion of the ownership of the 
properties was stillin dispute in the parti- 
tion suit, and that he could not be assessed 
under the head “property” in respect of 
buildings and lands of which his-ownership 
(as required by s. 9 of the Act) had not 
been established. Junicr Counsel for the 
appellant, however, took the unusual 
curse of venturing upon ground which 
his leader had feared to tread, and relied 
whole-heartedly upon the provisions of s. 41 
as being fatal to the assessment. 

Counsel for the respondent, however, 
argued that the appellant should not be 
allowed to travel outside the contentioi 
under s. 41. This, they said, was the only 
contention raised before the Ae ient 
Oommissioner; and the case stated, which 
: *8ee 172 Ind. Cas, 807.—[Hd.] 
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under e. 66 (2), is limited to questions of 
law arising out of the order or decision of 
an Assistant Ccmmissioner, treats the 
point involved as beirg merely the 
coħtention under a. 41. Further, it was 
pointed out that the High Court judgment, 
though touching on otber points treats 
8. 41 as the section with which the reference 
was directly concerned. 


Their Lordships are of opinion that this 
argument of the respondent’s Counsel is 
well-founded. They feel no doubt that the 
only objection to the assessment which was 
urged hefore the Assistant Commissioner 
was that the assessment could cnly be made 
under s. 41, that the decision of the Assistant 
Commissioner was given on the aseumption 
of ownership in the appellant, and that 
the question of Jaw referred under s 66 
consists simply of the question whether on 
that assumption s. 41 cperated to compel 
the authorities to assess in respect of the 
entirety the two persons who were alleged 
to be acting as managers, and to prevent 
them from assessing one of the co-owners in 
respect of his moiety. 


In this view of the case the only question 
for their Lordships’ consideration is whether 
the case falls within s. 41. That section 
Proves = follows :— 

“41.—In the case of income, profits i 
chargeable under this Act, which vie resolved by 
the Courts of Wards, the Administrators-General, 
the Official Trustees or by any Receiver or manager 
(including any person whatever his designation 
who in fact manages property on behalf of another) 
appointed by or under any order of a Court, the 
tax shall be levied upon and recoverable from 
such Oourt of Wards, Administrator-General, Official 
Trustee, Receiver or manager in the like manner 
and tothe same amountsas it would be leviable 
upon and recoverable from any person on whose 
behalf such income, profits or gains are received, and 
all tba provisions of this Act ghall apply accord- 
ingly. 
“In their Lordships’ opinion the case does 
not come within the words of the section 
at all. The respondent and Ramprotap 
were never appointed Receivers or managers 
by or under any order of the Qourt. The 
order of April 2, 1931, did not do go, nor 
did it purport to dosc. It follows, there- 
fore, that the section has no application to 
the case, and that the question referred 
was correctly answered by the High Court. 

It is unnecessary for their Lordships to 
express any Opinicn upon the various other 
points which were argued before them, If 
the appellant desired to enlarge the area 
of the question referred or to add other 
questions, 80 as to raise those points, it was 
open to him to appeal against the order 
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kas discharged the Rule. That hs has not, 
one. sas 

Neither is it necessary to decide “whether 
the consent decree operated to establish 
that the lands specified in the “schedule to 
the plaint formed part ‘of the joint estate, 
a question which, it was said, was still in 
dispute; although as at present advised 
their Lordships feel great difficulty in 
understanding how partition can’ have 
been ordered of parcels which were not 
ascertained and for tbe ascertainment “df 
which no machinery was provided, or how 
under the orders of July 28, 1930, and 
April 2, 1931, the income of the properties 
therein mentioned was divisible in moieties, 
except upon the footing that thosa properties 
formed part of the joint estate. 

For the reasons indicated, their Lordships 
are of opinion that this appeal should be 
dismissed and they will humbly so advise 
His Majesty. The appellant will pay the 
respondent's costs of the appeal. 


D. Appeal dismissed a 


Solicitors for the Appellant.— Messrs. W., 
W. Box & Co. : 

Solicitors for the Respondent.—Solicitor, 
India Office. 


CALCUTTA HIGH COURT 
Appeals Nos. 1421 and 1430 of 1936 
June 24, 1933 

a J AOK AND PATTERSON, JJ. 
GIRIDHARI LAL MUNDRA—-DEFENDANT 
— APPELLANT 
i versus 
Kumar PURNENDU NARAYAN ROY’ 
DEB BARMA— PLAINTIFF -RESPONDENT 
AND ANOT.IBR— Pro forma RESPONDENT. 
Transfer of Property Act (IV of 1882), s. 106— 
Notice of ejectment — Object of — Notice omitting 
certain portion of land but including another 
portion by mistake — Total jama correctly des- 
cribed — Notice held not invalid — Landlord and 
tenant—Permanent tenancy —- Tenant erecting struc- 
tures with consent of landlord, does not itself show 
that tenancy is permanent. i 
Where the objectofthe notice is clearly to inform 
the tenant ofthe land from which the landlord intends 
to eject him on notice under s. 106, Transfer of 
Property Act, and if the notice makes it quite clear 
tohim that the landlord intends to take possession 
of the whole of the jama, there can be no doubt 
that the notice is sufficient. Harihar Banerjee v. 
Ramsashi Roy(1) and Shama Churn Mitter v. Wooma 
Ohurn (2), relied on. |p. 9, col. 2.) : h 
If a portion of the tenancy is omitted in the notice, 
the notice is not a valid one. 
Btt where some portion ofthe land has been 
omitted from the description of land given in the 
schedule to the notice, while another portion ig in- 
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cluded by mistake, but the total jama is correctly 
mentioned in general terms, the omission and the 
inclusion ‘are merely an inaccurate description of the 
land and donot invalidate the notice. 

Where the evidence is that the tenant erected some 
valuable structures on the land including a pucca 
wall and a pucca buildirg, at the connivance or with 
the consent of the landlord, this would not in itself 
be a sufficient ground for holding that the tenancy was 
permanent tenancy. [p. 11, col. 1. 

[Case-law referred to.} i 
- A. frem the appellate decrees of the Addi- 
cael Sub: Judge, Dinajpur, dated April 20, 
: Messrs. Girija Prasanna Sanyal, Bijali 
Bhusan Sanyal (in No. 1421) and Rama 
Prosad Mukherjee (in No. 1480), for the 
Appellant. š 
` Messrs. Rama Prosad Mukherjee (in 
No. 1421), Girija Prasanna Sanyal and 
Bijali Bhusan Sanyal (in No, 1430), for 
the Respondents. , 

e Appeal No 1421 of 1936 

: Judgment.—This appeal has arisen out 
of a suit for ejectment under s. 106, Trans- 
fer of Property Act. The plaintiff's case is 
that the defendant is a tenant-at-will of 
the -disputed holding at a rental of 
Rs. 18-9-103 gandas, that they have served 
upon him the requisite notice to quit and 
asthe defendant has not vacated the land 
on service of notice, this suit has been 
brought. The defendant maintains that 
he is a permanent raiyat on the land and 
that there has been no proper service of 
notico upon him and that heis protected 
under s. 182, Bengal Tenancy Act, and 
therefore is not liable to be ejected. In the 
course of the proceedings it appears that 
one of the plaintiffs entered into an arrange- 
ment withthe defendants and accordingly 
he was made a pro forma defendant. Sn 
that the present plaintif is only entitled 
to half share of the disputed holding and 
accordingly ke has obtained a decree for 
joint possession with the pro forma defen- 
dant who was originally plaintiff No. 1, 
on payment of Rs. 2,500 to the defendant 
by ‘way of compensation for certain 
struci!ures which were erected on the land 
to the knowledge of the plaintiff. The points 
raised in this appeal are that the notice 
under s. 106 was illegal, that the Bengal 
Tenancy Avt applies and not the Trans- 
fer of Property Act and the defendant is 
protected under s. 182, Bengal Tenancy Act, 
and thirdly, that the tenancy was a perma- 
nent fone and that the plaintiff is not 
entitled to a decree for ejectment. 

“As regards the notice, the contentiqn is 
that a portion of the tenancy has been 
omitted and extra land has been included 


“the notice. 
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and therefore the notice was not a valid 
notice. It is admitted that ifa portion of 
the tenancy is onittel in ths notice the 
notice would not be a valid notice. But the 
Appellate Court appears to have fo1nd that 
the defendaot has not proved thata por- 
tion of the tenancy has been omitted. It 
is clear, however, from the admissions made 
on the plaintiff's side that there can be no 
doubt that in the description of the land in 
the schedule 11 co‘tas comprising a jama 
of Rs. 2-1-10 originally belonging to one 
Bahar has been omitted from the descrip- 
tion of the land in the notice. The tenure 
consisted of 8 jamas which were amalga- 
mated in 193i. One of these jamas was 
this jama of 11 ‘cottas at a rental of 
Rs 2-1-104. A small jama of 1% cottas pur- 
chased from the defendant by Jahuran his 
been included by mistake in the notite. 
The Oourts below have held that this 
omission of Bahar's jama and inclusion of 
Jahuran’s jama are merely an inaccurate 
description of the land and that inasmuch 
as the land is described in general terms as 
the jama of Rs. 18-9-103 gandas compris- 
ing 4 bighas in area in the main portion of 
the notice, the fact that in the detailed des- 
cription of the lands included, these mis- 
takes have been made does not invalidate 
The object of the notice was 
clearly to inform the defendant of the land 
from which the plaintiff intended to eject 
him on notice under s. 106 and if (as ap- 
pears to be the case) the notice made it quite 
clear to him that the plaintiff intended to 
take possession of the whole of the jama 
of Rs. 18-9-103 gandas, there can be no 
donbt that the notice was sufficient. If any 
authority is required for this view, it is to 
be found in Harihar Banerjee v. Rimsashi 
Roy (1) and Shama Churn Mitter v. Wooma 
Churn (2), We think accordingly that the 
Courts below were right in holding that 
the notice ia this case was a Valid notice. 
The next point urged is that the Bengal 
Tenancy. Act applies in this case and that 
the Courts helow were wrong in applying 
the Transfer of Property Act to the facts 
and circumstances of this case. On this 
point, however, there is a definite finding of 
facts by the Appellate Court. The learned 
Additicnal Subordinate Judge states : 
“Disputed land is admittedly situated in kat 
Chandina of Raiganji in mouza Jetmalpur. It is 


(1) 46 O 453; 48 Ind. Cas. 277; A I R 1918 P O 102; 45 
IA 222; 230'WN 77: 186A L J 969; 35ML J 707; 


290LJ3117; 9 L W 148; 25 M L T 159; 21 Bom. 


LR 522; (1919) M W N47; LU P LR (PO) 56 
(PO). 
` (2) 25 0 36; 2 0 WN 106. 
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admitted by defendant in his written statement 
that it is Ohandina Bazaar land as shown by the 
dakhilas Ex. A series filed by him, and that the 
tenancies that were created of Chandina lands were 
for carrying on business and not for agricultural 
purposes. The Chandina hat came into existence 
about 100 years ago as admitted by plaintiff's 
witness No. 1.” | 

Again the learned Judge savs : 

“Ag a matter ot fact the disputed land is not 
argricultnral land and none of the sheds on it is 
used in connection with agriculture to any extent. 
So the incident of the disputed holding is govern- 
ed by Transfer of Property Act and not by Bengal 
Tenancy Act. Section 182, Bengal Tenancy Act, deals 
with homestead lands of raiyats and under-raiyate. 
Defendant is admittedly a merchant residing in 
Dinajpur Town and having many places of busi- 
ness in Dinajpur District where he goes occa- 
sionally, He does not venture to depose that he has 
homestead on tne disputed land where he resides for 
any purpose other than business purpose. His Officer 
Dulichang, D. W. No. 6, admits that he lives there 
with his family for business purpose.” 


‘Tt is clear therefore on these findings 
that it is the Transfer of Property Act that 
applies and not the Bengal Tenancy Act, 
Tt is argued for the appellant that iias- 
much as the origin of these eight jamas 
has not been traced and inasmuch as mere 
amalgamation does not alter the character 
ef the holdings. the holdings must be 
regarded as agricultural holding. But in 


the circumstances of this case, the onus. 


was clearly on the defendant to show that 
these holdings. were agricultural holdings 


so as tô bring them under the provisions of 


the Bengal Tenancy Act, and itis equally 
clear that be has failed to do so. It was for 
‘him to show that in their origin these hold- 
ings were agricultural holdings. He has 
not filed the title deeds or any documents 
that there may be which would indicate 
the character of the holdings, and the sug- 
gestion of the Courts below is that he has 
not filed them because if they were filed 
they would not suupport bis case. It is clear 
therefoye that the Bengal Tenancy Act does 
not apply in this case and therefore it is 
not necessary to discuss the provisions of 
s. 182, Bengal Tenancy Act, with reference 
to the case. The third point raised for the 
‘appellant is that in any case the circum- 
stances show that the tenancy was a perma- 


nent tenancy. In support of this the 
following facts are propounded: 1. That 
the origin was unknown; 2, Without 


alteration of the conditions of the tenancy 
there was one transfer; 3. That pueca 
structures were erected on theland with 
the landlord's ‘consent and knowledge, 
‘express or implied; 4. That there were 
-business and residential premises on the 
land; 5. That although the value of the 
. e 
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land had increased considerably the rent 
had remained very low; and 6. That there’ 
bad been no variation throughout of the: 
rental of the holding. It is suggested that 
these circumstances are sufficiént to show 
that this was a permanent tenancy. 
Reference has been made to cases in 
Manmotha Nath v. lajeswar-Rai (3), J. 
Winterscale v. Sarat Chandra Banerjee 
(4), Bireswar Mookerjee v. Srimati Troi- 
lokkya Daissi (5) and Debendra Nath v. 
Pashupa'i Nath (6). None of these casés 
appears to be on all fours with the present 
case. and in each of them the circum: 
stances in favour of holding that the ten- 
ancy was a permanent one were stronger. 
than those in the present case. In Debendra 
Nath v. Pashupati Nath (6) the tenancy, 
the origin of which was unknown, dated 
back to sometime before 1874. The land 
was used for residential purposes from 
before that date. The rent paid for the 
tenancy was uniform throughout and rent 
receipts were filed showing its uniformity. 
It was held that the tenancy having originat- 
ed before the passing of ‘the Transfer of 
Property Act, s. 106 of that Act had no 
application, This case is clearly dis- 
tinguishable from the present case inasmuch 
as in that case from 1°74, it was proved 
the rent had remained the same as the 
rent stated in the kobala of 1874 down to 
the time of the suit. In Moharam Chaprasi 
v. Telamuddin Khan (7) it was established 
that the original tenant and his successor 
had been in occupation of the land for over 
60 years; that the rent had never been 
varied ; that the tenanéy had not been 
treated by the landlord as heritableand that 
the land was let out for residential purposes. 
This case is also distinguishable from the 
present case, for it was proved in that case 
that rent had never been varied for over 
60 years and the other circumstances also 
distinguish it from the present case. f 

In Bireswar Mookerjee v. Srimati Troi- 
lokhya Dassi (5) it was proved that the 
land had come down to the defendant by a 
series of successions, that the-rent had not 
been changed for at least 65 years, that the 
land had been let out for dwelling purposes 
and was situated within the Howrah 
Municipality and that the rent had remain- 

(3) 55 O 355; 107 Ind Oas. 81; AI R 1928 Cal. 315; 
382 OW WN 184. 

(4) 80 WN 155. i 

(5) 300 W N 709; 96 Ind. Oas. 315. 

(6) 350 W N 1047; 136 Ind. Oas. 889; AI R 1932 


Oal’ 199; Ind. Rul. (1932) Oal, 248. | 
(7) 16 0 W N 567, 13 Ind. Oas. 603315 O LJ 
220. : 
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ed unchanged though the value of the land 
had -increased abnormally. In the present 
case, as regards the value of the land, no 
doubt there is evidence that fcr the bold- 
ing of Bahar which comprised 11 cottas 
Rs: 4,000 had been paid and in spite of that 
the rent remained Rs. 21-103: But it is 
not cléar that this Rs. 4,000. was paid 
mainly on account of the value of the land. 
Bahar had a business on the land and we 
das not know how much of this Rs. 4,000 
was on account of the structures on theland 
and how much on account of the goodwill 
of thé business and how much should be 
allotted to the value of the land. Moreover, 
there is no evidence as to the origina], value 
of the land. For the last 100 years it has 
formed a portion of the Chandina hat and 
although Rs. 2-1-104 appears to be the 
rental of this holding we do not know what 
isthe value of the land or whether it very 
largely increased during the occupation of 
the defendant and his father who purchased 
the holding. In the present case the land 
consists of eight jamas which were amalga- 
mated in 1936. and it is only in the case 
of this jama of Bahar that it has been 
Proved by documentary evidence that the 
rent has remained unchanged for ahout 
17 years at the time when the jama was 
acquired, | 


As regards the pueca structures on the 
land, the evidence is that the defendant 
erected some valuable structures on the land 
including a pucca well and a pucca building 
and this was done at the connivance or 
with the consent cf the plaintiff. This, 
however, would not in itself be a sufficient 
ground for holding that the tenancy was 
a permanent tenancy. In Manmotha Nath 
v. Rajeswar Rai (3), it was held that 

“where four holdings, governed by the Transfer of 
Property Act, were amalgamated into a single holding 
and an unaltered rent has been paid for 57 years, 
there has been ona transfer of the amalgamated 
holding within these 57 years and there has existed 
a puccu building on a small portion of the holding 
fora long time, in a suit for ejectment, the above 
circumstances by themselves are not sufficient to raise 
the inférence of permanency.” 


No ‘doubt, it is a circumstance strongly 
in favour of the defendant that the landlord 
made no objection to the erection of the 
pucca buildings—the argument being. of 
course, that if the tenancy had not beena 
Permanent tenancy, he would, in the 
ordinary course, have objected to the pucca 
stractures being raised on the land. The 
Court below has found that the value of 
the structures erected amounted fo appro- 
ximately Rs. 5,000, although the defendant 
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claims that he has spent about Rs 35,000 
in erecting them. But in all the circum. 
stance3, we are not prepared to differ from 
the finding that these circumstances are 
not sufficient to establish the pernanency 
ofthe tenure As regards the qnestion of 
compensation, this is the sabject-matter of 
an appeal on the part of the plaintiff and 
we propose to deal with that ia that appeal. 
Tn view of the finding on the points raised 
in this appeal, this appeal is dismissed. No 
order is male as to costs-in this appeal, 


Appel No, 1430 of 1936 

This appeal arises out of the same suit 
for ejectment and is directed against 
the order of the learned Additional 
Subordinate Judge that Rs. 2,500 would 
be payable by the plaintiff within two 
months of the date of the order, thus 
modifying the direction of the trial Court 
that the plaintiff would get joint possession 
of the tenure only on payment of Rs. 2,500 
by way of compensation, it being clearly 
understood that the plaintiff would not be 
competent to put the decree into execution 
unless the sum of Rs. 2,500 was paid to the 


‘defendant. In this appeal it is urged on 


behalf of the plaintiff-appellant that the 
Courts below having found that the defen- 
dant was a ticca tenant who was liable to 
be ejected erred in law in allowing him 
compensation for the structures raised on 
the land and that the finding regarding the 
value of the stractures is based on surmise 
and not on any legal evidence and that in any 
view of the case the Court of Appeal below 
had no jurisdiction to fix the time limit of 
two months within which the compensation 
money was to be paid. Amongst the 
g-ounds of appeal, no reference has been 
made to the fact although the original suit 
was one for ejectment, one of the plaintiffs 
having com> to soms arrangement with the 
defendant, the remaining-plaiatif was only 
entitled to 8 annas sHare of the holding and 
theref.rethe decree ás passed was not for 
ejactment but for joint possession of the 
8 annas share. By ths withdrawal of one 
of the plaintiffs, this suit has become really 
a suit for possession of half share and under 
the decree the plaintiff is entitled to joint 
possession of half share along with the pro» 
forma defendant. ‘Lhe plaintiff, through his 
Advocate, has disclaimed, in this appeal, 
any title to the structures ex'sting oa. the 
land and it appears to us that the plaintiff 
will not merely by virtue of this decree be 
entitled to occupy half of the house on tie 
land. It may be that there is sufficient land 
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nocecupied by the structures for the plaintiff 
to obtain his half share without interfering 
with the structures, and in that case the 
defendant ‘would’ not be entitled to any 
compensation on account of the buildings. 
But itseems to us that unless the parties 
ecme to same arrangement between them- 
selves, the best solution of the difficulty 
will be to have the holding partitioned and 
should any of the structures erected on the- 
holding fall to the share of the plaintiff, 
the question of compensation for the struc: 
tures will then arise. 

In these circumstances; we think that the 
order as regards the payment of -com- 
pensation must be ‘set aside leaving the 
matter of compensation as regards the 
buildings (to which the plaintiff disclaims 
any title) to be decided in a subsequent 
p rtiticn proceeding or by an arrangement 
between the parties, This appeal is, there- 
fore, allowed and the order for payment of 
compensation is set aside. The appellant 


will be entited to half his costs in this 
` appeal. 
D Appeal No. 1421 dismissed. 


Appeal No. 1430 allowed. 





NAGPUR HIGH COURT 
Second Appeal No. 237 of 1935 
January 4, 1939 
GRURR AND PoLLOOK, JJ. 
BRIJ MOHAN—APPELLANT 
: versus 
x OHANDRABHAGABAT, wire or 
GIRDHARITLAL—ReEsponpeNnt 
Civil Procedure Code (Act V of 1908), 8. 103, 
O.XLI, r. 25— Scope of O. XLI, 7. 25—First Ap- 
late Court not determining issue—In second appeal 
issue remitted to trial Court for recording further 
evidence—Trial Court taking -evidence and returning 
issue to. High Court — High Court, if can determine 
4isue under .s. 103—Vendor and purchaser -=V endor 
repudiating bargain — Purchaser claiming specific 
rformance—Onus about readiness and willingness, 
at discharged. 
` Order XLI, r. 25, Oivil Procedure Code, refers 
primarily to first appeals though the rule so far as 
` possible can be applied to second appeals. The rale 
as it stands allows reference only to the Court from 
whose decree the appeal is preferred, which, in the 
case of second appeals, would be the lower Appellate 
Gourt. Therefore it does not follow in the caseof 
second appeals that a finding from a first Court is to 
be treated on the same footing as a finding from an 
‘Appellate Court. Balaji v. Vishnu (1), Ram Mehr v. 
Pali Ram (2), Bal Kishen v. Jasoda Kuer (3) and 
Beni Pershad Kuart v. Nand Lal Sahu (4), referred 
to. fp 13, col. L} : 
“ Where an issue had not been determined by the 
lower Appellate Court, and when the case came before 
the High Court, the evidence on record was found to 
be insufficient and the issue was therefore remitted on 
‘remand to thetrial Court, andthe trial Court after 
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recording such evidence and giving its finding on 
that issue, returned the case to the High Court : 

Held, that the issue could not be said to have -been 
determined by the lower Appellate Court. The High 
Court, therefore, had jurisdiction to determine such 
issue of fact under s. 103, Civil Procedure Oode. fp. 
13, eol.2.] . ck 

The ouns about readiness and willingness in the. 
absence of evidenceto the contrary may be easily 
discharged. After the other side (vendor) has re- 
pudiated the bargain of sale all that is necessary is 
that the plaintiff should be still ready and willing to 
carry it out. Abdullah Bey v. Tenenbaun (9) and 
Shriram Rupram v. Madangopal Gowardhan (4), 
referredto. |p. 14, col. 2.| : 

5. A.from the appellate decree of the 
Court of the District Judge, Nagpur, dated 
February 28, 1935, in Civil Appeal No. 40-A 
of 1934, confirming the decree of the First 
Subordinate Judge, Second Olass, Nagpur, 
dated June 28, 1934, in Oivil Suit No. 99 
of 1933. | i 

Messrs. M. B. Kinkhede, R B. and G. S.. 
Brahmarakshas and M. R. Indurkar, for 
the Appellant. f 

Messrs. M. R. Bobde and B. T. Amlekar; 
for the Respondent. PA 

Judgment.—This appeal is by the de- 
fendant Brij Mohan against whom the, 
claim of the plaintiff Chandrabhagabai tor 
specific performance of a contract for sale 
of a house was upheld in both the lower 
Courts The agreement for sale is Hx. Pal: 
dated March 14, 1933. The sale price was 
fixed at Rs. 3,000 out of which Rs. 201 was 
paid on account of earnest money. This 
agreement or receipt further states that 
the house is in the name of tihe vendor's 
mother and is now in his ownership, and 
that the costs of registration shall be borne 
by the purchaser. In the plaint it was 
sta‘ed that the defendant had agreed to 
execute the sale deed immediately and that 
the defendant committed a breach cf the 
ecntract on or about March 15, 1933, ¢. e. the 
nextday Lateron it was explained by plaint- 
tifi’s Pleader that by this word ‘immediate- 
ly’ it was meant that the sale deed was 
agreed to be executed within a reasonable 
time and that time was never the essence 
of the contract. On September 21, 1937, a 
remand order was ‘passed by this Court. 
At that time it had been established and. 
accepted that it was obviously Girdharilal, 
whose mistress the plaintiff was, who had been 
carrsing out all the negotiations for the 
sale, aud in the absence of any evidence 
by Girdharilal, it appeared that the plaintiff 
Ohandrabhaga was merely benamidar for 
him. The nding was also accepted that 
time was not of the essence of the contract. 
The first Court, however, had thrown the 
the burden of proof on the defendant 
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throughout and in particular had in Issue 
No..@ asked him to prove his assertion that 
the plaintiff was unwilling to perform 
her part of the contract. The lower Appel- 
late. Court, too, thought it was unneces- 
“sary to consider whether plaintiff was 
trying to back out of the contract be- 
tween March 13, 1933, and March 22, 1933, 
on which last date a telegram was sent to 
her by the defendant stating that the 
cgntract had been cancelled. 

The remand order of this Cvurt points 
out that a plaintiff claiming specific per- 
formance must show that he was at ail 
material times ready and willing to carry out 
the contract. The following issue was 
therefore remitted to the trial Court. 

“Was the plaintiff at all material times ready, 
desirous, prompt and eager to complete the con- 
tract?" 

After remand only two witnesses were 
examined for the plaintiff, one being Gir- 
dharilal and the other Baldeoprasad. The 
lower Oourt taking this evidence into con- 
sideration with the circumstances of the 
case finds the issae in the affirmative in 
favour of the plaintiff. 


Objections to this finding have been put 
in for the appellant-defendant, But the 
other side contends that this is a finding 
of fact which cannot be questioned in 
“second appeal. The appellant on the other 
hand maintains that such a finding after 
remand is oper to scrutiny by the Appellate 
Court on merits. The respondent relies 
on Balaji-v. Vishnu (1) and Ram Mehr v, 
Pali Ram (2). | 

In Balaji v. Vishnu (1) the evidence 
was taken by the Appellate Court. Bose, J. 
does say at p. 195* of the report that after 
remand under O. XLI, r. 25, Civil Procedure 
Oode, itis not open to a Court of Second 
Appeal to examine the facts except in so 
far as it is empowered to’ do so under 
. B. 103, and it is itmmaterial whether the 
` first Court takes the evidence or the lower 
Appellate Court. The remark about the 
first Court is an obiter dictum, and the 
possible difference between the two cases 
- has not been examined. Order XLI, r. 25, 
‘ Givil Procedure Uode, refers primarily to 
first appeals though the rule so far as 
possible can be applied to second appeals, 
The rule us it stands allows reference 
only to the Oourt from whose decree the 
(1) IL R 1936 Nag. 188; 370 Ind. Cas, 527; A IR 
1936 Nag. 140; 10K N 63. . 
ae 5 L 268; 78 Ind. Cas. 404; A I R 1924 Pah. 
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appeal is preferred, which in the case of 
second appeals would be the lowar Appel- 
late Court. Therefore it does not follow 
in the case of second appeals that a find- 
ing from a first Court is to be treated 
on the same footing as a finding from an 
Appellate Court. Cases which say that 
such a finding cannot be questioned all 
refer, so far an we have been able to see, 
to findings coming back on reference from 
the lower Appellate Court. Amongst these 
are Bal Kishen v.Jasoda Kuer (3), Beni 
“Pershad Kuari v. Nand Lal Sahu (4) 
Hinde v. Brayan (5) and Ham Mehr v. 
.Pali Ram (2). Ifthe lower Court had pro- 
ceeded under O. XLI, r. 28, Civil Procedure 
Code, it would undoubtedly have had to 
assess the evidence on its merits, and we 
think that the same thing must be done 
when there is merely a findiog of the first 
Court. [fit were otherwise, the result might 
well be that the case would be virtually 
decided on this finding of the first Court un» 
touched by the scrutiny of the lower Appel- 
late Court. The matter is different when 
the lower Appellate Court comes to the 
finding because owing to its higher status 
the finding of such a Court has more 
weight. The same result is arrived at on 
a broad application of s 103, Civil Proce- 
dure Code. This issue had not been 
determined by the lower Appellate Oourt, 
and when the case’ came before this Court, 


“the evidence on record was found to be 


insufficient. That evidence is now suffi- 
cient. There is now a finding on it, it 
is true, but the point still “has not been 
determined by the lower Appellate Oourt'’, 
This section, therefore, allows the High 
Court to determine the issue of fact itself, 
We proceed then to scrutinize the finding 
on its merits. 

The defendant's objection that the 
plaintiff hed no funds to complete the sale 
need not detain us long. In spite of 
Girdharilal’s denials there is ample evie 
dence in the cross examination, etc., to show 
that he was backing up his mistress in 
this transaction throughout, He is a man 
of substance and able to supply Chandra. 
bhagabai with all the money she required. 
We also think that her own savings were 
sufficient to meet this expenditure. There 
is also the fact that after getting a decree 
in her favour the plaintiff deposited the 
sale price in Court on duly 21, 1934, 

It is true that in the notice dated 

(3) 7 A 765; AW N 1°85, 225 (F B), 

(4) z4 098. 

(5) 7M 42, 
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March 23, 1933, Chandrabhaga’s demand 
for delivery of possession of the house 
before payment of the balance of the 
pice is not justified in law. This notice 
was filed late and hence not admiited; but 
it has been referred to by both sides and 
we admit it row as we think that it is 
relevant for the disposal of this appeal. 
Reading it as a whole, it certainly does 
‘repudiate the cancellation of the agree- 
ment by Brij Mohan and expresses a wish 
to have the sale carried through. On that 
being done, of course, the vendee was en- 
titled either to possession of the house or 
to have the tenants attorn to her. 

Then it is said that it was plaintiffs’ 
duty to have a draft sale deed prepared 
and submitted to the seller and to tender 
the sale price to him. A number of cases 
iucluding Ma Hnit v. Maung Po Pu (6), 
Bindeshri Prasad v. Mahant Jairam Gir (7) 

“and Ardeshir Mama v. Flora Sassoon (8) 
Jare quoted in this connection. The princi- 
ple no doubt is correct, but asit has been 
held that time was not of the essence of 
‘the contract, it was not essential that the 
preparation of the draft sale deed should 
be done before Marth 22,1933. After Brij 
Mohan had sent the telegram on that day 
it was obviously useless to proffer the draft 
“ deed or tender the money until he changed 
“his mind about cancellation. This tele- 
' gram,.is the only dccumentary evidence 
‘about cancellation, and it raises the ques- 
.tion why if defendant himself wished .the 
Bale to take place, he shculd have acted 
“go precipitately without giving Obandra- 
-bhaga further time and without threatening 
' to -bring a suit for specific performance. 
” The evidence after remand about Ohandra- 
. bhaga’s willingness is certainly. not very 
` weighty, but read along with what is to be 
_found already on record, we think that it 
` ‘proves the issue in plaintiff's favour. 

An attempt has been made to show that 

. the witness Baldeoprasad who says that 
“last Holi was the fourth”, is referring to 1934 
instedd of 1933 when these transactions 
actually took place. From the point of 

_ view of the witness Holi of 1934 was the first 
Holi after the incident to which he speaks, 
as Holi of 1933 had just taken place. This 
witness had merely to give an orai message 


(6) 31 CL. J 87; 55 Ind. Oas. 791; AIRI919P O. 


, 124; (1920) M W N 176; 11 L W 254; 2 UP L RPO) 
43; 27 M L T 139P 0). 
. (T) 9 All. 705; 14 I A 173; 5 Sar. 61 (P 0). 

(8) 52 Bom. 597; 111 Ind. Cas. 413; AI 

P O 208; 551A 360; 32 O W N 953; 30 Bo 
1242; 28 L W257; 11740 Bom. 125;55 M 

. (1928) M W N 893; 48 O L J 451 (P O). ; 
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to Brij Mohan in his shop and might have 
been employed for that purposes. even 
though he did not know him personally. ` 

. General considerations are in favour of 
the plaintiff's willingness and readiness. 
As pointed out in Abdullah Bey v. Tenen- 
baum (9) the onus about readiness and 
willingness in the absence of evidence to 
the contrary may be easily discharged. 
After the other side had repudiated the 
bargain, all that was necessary was that 
the plaintif should be still ready and will- 
ing to carry it out: Shriram Rupram v. 
Madangopal Gowardhan (10). No reason 
is apparent why the plaintiff should change 
her mind so quickly or should act so as 
to lose her earnest money. If she really 
wanted the matter to drop, why did she 
as scon „a8 the defendant's telegram 
was received, assert that she did want 
the sale carried through and assert 
3 to the extent of publishing a 
notice'in the newspaper and then subse- 
quently bringing this suit? We find then 
that the plaintiff has made out her case 
and that the decree passed in her favour 
was correct. . oon 

This appeal fails and is dismissed with 

costs on the appellant. ik 

D. Appeal dismissed. 

(9 IR1934 PO 91 at : $16; 
(1933) A.LJ 1570;6 RPO Ba 05 aa 

(10) 30’0 865 at p 871; 8 O W N25. 
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MADRAS HIGH COURT 
Referred Case No. 1 of 1936 
January 21, 1938 i 
VENKATARAMANA RAO AND ABDUL 
Ragman, JJ. mea 
VELLA VEERAN OHETTI—PLAINTIFE 


versus i 
V. VEERAN CHET'I AND ANCTARRĄ== 
DEFENDANTS 

Court Fees Act (VII of 1870), s. 11, cl. (1) as 
anended by Madras Court Fees Amendment Act (V 
of 1922)—Decree finally determining amount of 
profits payable subsequent to suit, if canbe passed 
without directing inquiry—Suit for possession of 
immovable property together with past and future 
profus—Future mesne profits ascertained and-deter- 
mined—S. 11, cl.(1), applies—Court-fees on future 
mesne profits, whento be paid. ` | 

It is perfectly competent to the Court, without 
directing an enquiry to pass a decrees finally deter- 
Mining the amount of profits payable subsequent to 
the institution of the suit if it is made out that it is 
not necessaly to make such an enquiry and it cannot 
be said that such a decree is not final or is incapable 
qf execution, nor would it bein contravention of the 
provisions of O. XX, r. 12, Civil Procedure Code. ` 
Kantheswaram Ekanathalingaswami Koil, In ve<2) 


. aud A. P. Bagchi v. Mrs. F. Morgan (9),eszplained, 
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1989 
Muthu Alogappa Chetriar v. Ahmed Ibrahim Alim 
Saheb (1), relied on. fp. 16, col. 2.] 

Where a claim is for possession of immovable pro- 
perty and past profits or wherea claim is for posses- 
‘sion of immovable property and for past and 
future profits, and future mesne profits are decreed, & 
court-fee will be leviable on such profits under s. 11, 


Court Fees Act, before decree in respect thereof can be 
executed. It is no doubt true that a claim formesne 


‘profits subsequent to the date of suit is upon a cause 


of action which was notexisting on the date of the 
suit, but nevertheless the Legislature has made an 
exception tothe general rule by permitting aclaim 
insrespect thereof in order to avoid multiplicity of 
suits, - 


| Case-law referred to.] 
_Refd. Oase made by the District Munsif, 
Melur, in E. P. No. 793 of 1935. 

Mr. N. Srinivasa Iyengar, for the Governo- 
ment Pleader, for the Crown. 

Mr. D. Narasa Raju, amicus curiae. 

Venkataramana Rao, J.—This matter 


“arises out of a reference made by the learned 


District Munsif of Melur fora decision on 


‘the question whether a plaintiff is entitled 


an 
7: 


to execute, a decree awarding, without 
directing an inquiry, mesne profits since 
the date of the institution of the 
without payment of court-fee. The suit 
was for recovery of certain immovable 
property and mesne profits for a period 
prior tothe date of the institution of the 
suit (November 13, 1926), and also subse- 
quent thereto, The Oourt by its decree 
dated October 73, 1929, awarded Rs, 60 for 
profits prior to suit and also awarded 


profits from the date of suit until delivery. 
of possession at the rate of Rs. 60 per 
` annum. 


ar It was carried in appeal both to 
the District Court and the High Uourt and 


‘ultimately confirmed. The decree of the 


High Court is dated September 9, 1955. 
The present execution application out of 
which tnis reference arises was filed on 
November 21, 1935, praying for delivery of 
possession of the property and for realiza- 
tion of Rs. 60 the past profits decreed and 
also Rs. 540, the amount of mesne profits 
due and payable from November 13, 1926, 
the date of plaint, to November 21, 1935, 
the date of the execution application. The 
question is, can the relief so far as it relates 
to the sum of Rs. 540 be given to the 
plaintif without payment of court-fee? 
The relevant provision of law applicable 
to the case is s. 11, Court Fees Act as 
amended by the Madras Act V of 1922. It 
runs thus: 

“Il. In suits for mesne profits or for immovable 
property and mesne profits, or for an account, if 
the profits or amount -decreed are or is 10 excess of 
the profits claimed orthe amount ut which the plaint- 
iff valued the relief sought, the decree shall not be 
executed until the difference between the ies 
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actually paid and the fee which would have beêni pay- 
able had the suit comprised the whole of the profits or 
amount so decreed shall have been paid to the proper 
officer. 

Where a decree directs an inquiry as to mgsne 
profits which have accrued on the property during 
a period prior to the institution of the suit, if the 
profits ascertained on such inquiry exceed the 
profits claimed, no final decree shall be passed till 
the difference between the fee actually paid and 
the fee which would have been payable had 
the suit comprised the whole of the profits so 
ascertained, is paid. If the additional'’fee is not 
paid within such time as the Oourt ehall fix, the 
claim for the excess shall be dismissed, unless the 
Court for sufficient cause extends the time for pay- 
ment, 

Where a decree directs an inquiry as to mesne 
profits from the institution of the suit, anda final 
decree is passed in accordance with the result of 
such inquiry, the decree shall not be executed until 
such fee is paid as would have been payable on the 
amount claimed in execution if a separate suit had 
been instituted therefor.” 


As the decree was passed at the close of 
the trial without directing an inquiry as 
indicated by O. XX, r. 12, Civil Procedure 
Code, cls. 2 and 3, s. 11, Court Fees Act, 
do not apply. Does cl.l apply? For the 
application of the said clause, the follow- 
ing conditions must be fulfilled: (a) The 
suit must be one for mesne profits or for 
immovable property and mesne profits. 
No distinction is drawn between mesne 
profis prior to and subsequent to the 
institution of the suit. A suit laying claim 
for mesne profits subsequent to suit solely 
or in addition to aclaim for past profits or 


. for possession of property would be a suit 


within the meaning of this clause. (b) 
There must be adecree awarding mesne 
protits, that isa decree determining finally 
the amount of mesne profits payable so 
far as the Court passing the decree is 
concerned, and capable ot execution. The 
expression used is “profits decreed." 
It is general and would comprise profits 
accruing from date of suit. (c) The profits 
decreed must be in excess of the profits 
claimed. 


All these three conditions are fulfilled in 
the present case. The suit is for posses- 
sion of immovable property and mesne 
profits. There isa decree finally determin- 
ing the amount of profits subsequent to. 
the date of suit. No doubt the actual 
amount of mesne profits is not determined, 
but the rate has been determined; the. 
amount claimable at any particular point 
of time is only a question of calculation. 
That a decree of this natureis final and 
capable of execuiin has been held by 
Venkatasubba Rao and Madhavan Nair, JJ. 
in Muthu Alagappa Chettiar v. Ahmad 
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Ibrahim Alim Saheb (1). The profits 
claimed in the suit are certainly in excess 
of the prcfits decreed. The profits claimed 
were Rs. 60 being the estimated amount of 
past profits. What was decreed was the 
said sum of Rs. 60 plus fature profits at the 
rate of Rs. 60 per annum from date of suit 
till delivery of possession. Therefore, on 
the plain language of s. 11 (1) the plaintiff 
is bound to pay the court-fee before the 
decree in respect of ihe future profits 
can be executed. But it is contended 
that it is not competent to a Oourt to pass 
.@ final decree for mesne profits without an 
. enquiry and the only decree it can pass is 
- a -preliminary decree under O. XX. r. 12, 
Civil Procedure Code and s. 11 (1) 
contemplates cases only where past profits 
were claimed as itis only in respect thereof 
the amount can beclaimed and court fee 

“ig payable, having regard to s. 7, Oourt 
` Feés Act and O. VII, r. 2, Civil Procedure 
Code. Reliance was placed on a number of 
cases in support of this contention, some of 
which we propose to deal with. Mr. 
Narasaraju laid emphasis on the observa- 
‘tions of Venkatasubba Rao, Offg. O. J., as 
he then was in Kantheswaram 
` Ekanathalingaswami Koil, In re (2) at 
; 4. 
ace future mense profits, the Court has no 
-‘such option but is bound in the first instance to pass 
a preliminary decree,” : 
With due respect to. the learned Judge, 
we ate not able to appreciate the force. of 
. the expression “is bound.” As he himself 
says, the Court is not bound to pass a 
` decree for future mesne profits, the passing 
< of the decree being in the discretion of the 
- Court (p. 6524), but if it chooses to pass a 
decree, should it only be a preliminary 
' decree? What the section says is that in 
regard to future profits, the Court may 
direct an inquiry and in case an inquiry 
is directed, it shall pass a decree in accord- 
ance with the result of that inquiry. One 
thing is plain; jurisdiction is conferred on 
the Court trying the suit to pass a decree 
finally determining the amount of protits 
. payable subsequent to the institution of 
the suit. The determination of the said 
profits is an essential part of the decree in 
the suit and must be done by the Court 
which passed the decree and not by the 
‘Court which executes it. If this is the 


(1) 22 L W 347; 90 Ind. Oas. 789; A IR 1925 Mad. 
1276. 

(2) 711M L J 677;165 Ind. Cas. 972; A IR1937 Mad, 
46; I L B (1937) Mad. 284; (1936) M W N 1081; 44 L W 
763; 9 R M 317. 
pne ean ns WY Ok ak a i I A ae. 
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principle underlying the section, is there 
anything to preclude the Oourt ° from 
passing the decree without directing an 
enquiry if the parties agree or do not 
object? The section does not say that no 
final decree should be passed unless there 
had been a previous inquiry and_ the 
Court must pass a preliminary decree 
whether an inquiry is necessary or not. In 
cases where an inquiry is unnecessary, it 
seems to us that it would be an idle 
formality to pass such a decree. As pointed 
out by Sulaiman, ©. J. in A. P. Bagchi v. 
Mrs. F. Morgan (3) at p. 39*: 

“A preliminary decree becomes necessary where,the 


exact amount has to be ascertained after examination 
of fresh evidence.” ; 
ob: 


In that case the learned Judge 
served : 

“When the plaintiff made it clear that she. confined 
her relief to the recovery of the fixed rents which 
had been agreed upon between the parties, the 
amount was definitely ascertained .and there was no 
occasion for framinga preliminary decree so that 
there may be another ascertainment-of the amount due 
to the plaintiff,” 


the Court. was not bound to pass a preli- 
minary decree in the first instance. It is 
therefore, perfectly competent to the Court, 
without directing an enquiry to pass a 
decree finally determining the amount of 
profits payable subsequent to the institu- 


_tion of the suit if it is made out that 


it is not necessary to ‚make such. an 
enquiry and it cannot be said that such 
a decree is not final or is incapable of 
execution, nor would it be in contravention 
of the provisions of O. XX, r. 12, Oivil Proce» 
dure Oode. ut 
We shall now proceed to deal with the 
other aspect of the contention that s. 1L 
(1) deals only with a case, of past profits, 
The case in Ramakrishna Bhikaji v. 
Bhima Bai (4) was strongly. relied on ,in 
support of this contention. It was a suit 
for possession and for mesne profits from 
the date of the suit. The Oourt gave (a 
decree for possession and directed that 
mesne profits should be determined in 
execution, After the mesne profits, were 
ascertained, a question arose whether the 
decree-holder should pay court-fee before 
he could be allowed to proceed with the 
execution. It was held that no court-fee 
need be paid. We may at once state that 
the case would now be entirely covered by 
el. 3 ofs 11, O.urt Fees Act, as amended, 
so far as this Presidency is concerned. The 
+a aie a 166 Ind, Oas. 897; 1987 AL R 


104;9 R A 461, 
(4) 15 B 416, 
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v. Kizath Chand 15) obs-rved tnus: 
“There the plaint asked for past as well as future 


‘mesne profits, and an amount was claimed and fee 


paid in respect of the former. Ifthe mesne profits, 


‘past and Luture, be regarded in such a plaint as one 


entire claim for mesne profits, the language of s, 11 


‘might perhaps apply.” 


Therefore so far as the present case is 
concerned, it would direculy come within 
the scope of the above observations We 
may state that the above observations were 
folowed with approval in two cases, namely 
Dwarkanath Biswas v. Debendranath 
Tagore 6) and Ijjatulla Bhuyan v. Chandra 
Mohan (7), A Full Bench of our High 
Court in Inre Parameswara Pattar (8) has 
taken the view that a claim for possession 
of land and for mesne profits should be 
taken as one entire claim for computation 
of the court iee. It purported to follow 
the decision of the Calcutta High Oourt in 
Kishori Lal Roy v. Sharut Chunder Mozum- 
dar (9) where at p. 59o* Garth, O.J. made 
the following observations : 

“The Oourt could only give him the mesne 
profits from the time when he was entitled’ to 
pogsession, and whether he was so entitled as from 
the date of cuit, or from & time antecedent to the 


date of suit, the mature of his claim must be the 
same.” es 


There can, therefure, be no question 
that where a claim is for possession of 
immovable property and past profits or 
where a claim 18 for possession of 
immovable property and for past protits 
and future protits, and future mesne 
profits are decreed, a court-fee will pe 
leviable on: such protits wader s. ll, 
Vourt Fees Act. A ’ case of our Hign 
Court reported in Maiden v, Janakiramayya 
(10) which purported to follow Rumakrisnae 
Bhikaji v. Bhima Bai (4) was also relied 
on. ‘Lhat was a suit for possession of 
immovable property, past profits, and 
future profits. ‘here was a decree for 
pussession and for mesne prois coupled 
with a direction that mesne profits suouid 
bė paid irom the date ot suit till delivery 
of possession, the umount thereof 10 be 
determined in execution. ‘here was an 
appeal against the said decree and a 
question arose whether court-fee should 
be paid in respect of the direction as 

(5) 2 A 682 (F B). 

(8) 33 U 1232, 

U) 34 O 954; 11 O W N 1133, 6 U L J 255. 

Wos M l; 130 Ind. Cas, 742; A I R1930 Mad. 833; 
öy M LJ 469; ly3u) M W N GU; 32 L W 433; Ind 
Kul. (L931) Mad. 433 (F B). 

W) 8 O 593; 10 U L R359 F B) s 

(iu) 2i M 371, 
~ *Page of 8 U.— [Ed] 
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regards the mesne profits subsequent to 
the institution of the suit. The learned 
Judges held that no court fee was payable, 
The decision was based on quite gn 
intelligible principle because no profits 
had yet been ascertained and no court fee 
is payable in respect of the future mesne 
profits until they are ascertained: vide 
Kantheswaram Ekanathalingaswami Koil, 
In re (2). Butitis hardly an authority for 
the position that when the mesne profits 
have been ascertained, the plaintiff need 
not pay the court-fee before he can execute 
the decree in respect thereof. It seems to 
us that where there is aclaim for mesne 
profits in a suit, whether past or future, the 
plain language ofs.11 (1) would apply to 
the same if a decree is passed in respect of 
the future mesne profits. It is no doubt 
true that a claim for mesne profits subse- 
queni to the date of suit is upon a cause of 
action which was not existing on the date 
of the suit, but nevertheless the Legislature 
has made an exception to the general rule 
by permitting a claim in respect thereof 
io order to avoid multiplicity of suits. Ags 
the claim in respect of future mesne profits 
wiil be upon a cause of action arising 
subsequent to the institution of a guit, 
whether a plaintiff will be entitled to get a 
decree in respect thereof, and if so, for any 
and what amount are all matters which are 
dependent on the decision in the suit. 
There is no provision made in the Court 
Fees Act for the computation of such a 
claim. But from that it does not follow 
that no court-fee is leviable when the claim 
has been determined and when the mesne. 
profits have been ascertained. The conten». 
tion which seeks to negative liability for 
payment of the court-fee is based on the 
words “fee actually paid.” In the case 
where the suit is for possession of immove. 
able property and past profits, no difficulty 
arises because a fee would’ have been, 
actually paid. Ina case where a claim is 
made only for future mesne profits, no fee 
could have been actually paid because no 
fee is leviable; in such cases, the fee 
actually paid would be nil. Therefore, the. 
“difference” within the meaning of s. 11 
(1) would be the entire fee payable on 
the amount actually decreed. However 
it is unnecessary to express any final opinion. 
as in this case the claim was for past and 
future profits and a fee has been actually 
aid, ` 
P Our answer to the reference is that the 
plaintiff is bound to pay the court-fee om 
Rs. 540 glaimed by him before he can 


J 


„execute the decree in the suit. We 
acknowledge our indebtedness both to Mr. 
Srinivasa Aiyeagar, who appeared for the 
‘Government Pleader and to Mr. Narasaraju 
Who appeared as amicus curiae for the 
„assistance they have rendered to us. 


: ND Answer accordingly. 





NAGPUR HIGH COURT 
Second Civil Appeal No. 551 of 1936 
December 5, 1938 
Niyoat, J. 
DIPCHAND KUNDANMAL MARWARI 
AND OTHERS— APPELLANTS 
$ VETSUS 
MANAKOHAND MULTANMAL 
_ MARWARI AND OTHERS— RESPONDENTS 
_ Specific Relief Act (I of 1877), ss. 42, 54— Legal 
character—Person prerenting invited persons for 
‘attending religious ceremony, by peaceful means— 
‘Declaration that he has no right to do so, if cun be 
granted—Injunction against him, if can be granted 
—Tort— Damages—Cause of action—Worry caused by 
opposition by another party—Whether injury in 
legal sense—Damages, if can be awarded, 

-A man's legal character is the same as his legal 
status. A man’s status or legal character is consti- 
tuted by the attributes which the law attaches to him 
in, his ‘individual and personal capacity, the distinc- 
tive mark or dress, as it were, with which the law 
clothes him apart from the ‘attributes which may be 
said to belong to normal humanity in general. 
Pomak iame v. Narayana (1), relied on. 

' The plaintifishad proposed to celebrate a ceremony 
called mosar in honour of their grandfather's 
death in accordance with the custom of their com- 
munity. They alleged that the defendants had de- 
cided to prevent the performance of the ceremony 
and with that view they had distributed handbills 
in ‘the town to dissuade the persons invited to the 
function from accepting the invitation and also to 
prevent them from attending it by means of 
picketting. On these premises the plaintifis prayed 
for'a declaration that the defendants had no right 
to do “ picketting " and trouble the plaintifie and 
that they should be restrained by an order of in- 
junction from carrying out their object ; 

. Held, that 8. 42, Specific Relief Act, did not 
apply. The allegation of the plaintitis did not involve 
any question of their legal character and consequent- 
He they were not entitled to the declaration usked 
or. 

, Held, also that there was no cause of action for 
an order of injunction, There was no legal obliga- 
tion on the detendants in the matter ot the cere- 
mony nor was the persuation accompanied by any. 
threat to use force or violence. 

Damages are pecuniary compensation which the 
law awards toa person for actualinjury he has sus- 
tained by reason 0! the act or default ot another, when 
such act or default is a breach of a contract or 
tort. What is described as worry is nothing buta 
mental perturbation or emotional excitement caused 
by the opposition set up by the other party. It is 
of too trivial nature to be regarded seriously as an 
injury in the legal sense of the term. ‘Lhe so- 
called worry cannot provide a party with any cause 


of action for damages. 5 
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.§.0. A, from the appellate decree of 
the Court of the Additional District Judge; 
Khamgaon, dated August 31, 1936, in Oivil 
Appeal No. 74-A of 1935, confirming thé 
decree of the Court of the First Additional 
Subordinate Judge, Second Class, Malkapur, 
dated November 2, 1935, in Civil Suit 
No. 473 of 1933. : 


Mr. Y. V. Jakatdar, for the Appellants. 
Mr. M. R. Bobde with Mr. T. P, Naik, 
for the Respondents. . 


Judgment.—This is a plaintiffs’ appeal 
from an order dated August 31, 1936, of 
the Additional District Judge, Khamgaon, 
in Civil Appeal No. 74 A of 1935, whereby 
the Original Courts order rejecting the 
plaint under O., VIL, r. 11 (a) of the Civil 
Procedure Code, was upheld. 

The parties are members of Oswal com- 
munity. The appellants had proposed to 
celebrate a ceremony called mosar on Ncvem= 
ber 21,1933,and November 22, 1933,in honour 
of their grandfather's death in accordance 
with the custom of their community. They 
alleged that the defendants had decided .to 
prevent the performance of the ceremony; 
and with that view, they had distributed hand- 
bills in the town of Malkapur to dissuade the 
invited to the function from 


worry caused to the plaintiffs 
defendants’ threat of obstruction. A 

In my opinion the plaint was rightly 
rejected by the Uourts below on the ground 
that it did not distlose any cause of 
action. So fur as the prayer for damages 
is concerned, there was manifestly no cause 
of action as there was no injury. | Damages 
are pecuniary compensaticn which the law 
awards lo a person for actual injury Le 
has sustained by reason of the act or 
default cf another, when euch act cr 
default is a breach of a contract or tort. 
What the plaintifis desciibe as worry aas 
notuing but a mental perturbation or 
emotional excitement caused by the 
opposition set up by the defendants. It is 
0f100 trivial nature to be regarded seriously 
ae an injury in the legal sense of the 
term, The so-called worry cannot provide 
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the plaintifis with any cause of action for 
damages. . 

The question is whether under s. 420 
_ the Specife Relief Act, the plaintiffs are 
entitled to the declaration that they have 
prayed for. That secticn grants relief 
only in cases where the legal character 
or any right as to any property of the 
plaintiff is denied by the defendant. In 
this case there is no question of right as to 
any property involved. Is there any 
question of the plaintiffs’ legal character 
atising in the case? Manifestly not. A 
man's legal character is the same as 
legal status, that is a position recognised 
by law as pointed out in Ramakrishna v. 
Narayana (1). 

“A man's status or legal character is constituted 
by the attributes which the law attaches to him 
in his individual and personal capacity, the dia- 
tinctive mark or dress, as it were, with which the 
law clothes him apart from the attributes which 
may be said to belong to normal humanity in 
general.” 


The allegation that the plaintiffs’ right to 
celebraté mosar was denied or contravened 
by the defendants does not involve any 
question of the plaintiffs’ legal character 
that is status. It is therefore evident 
that s. 42° of the Specific Relief Act has 
nO application. f 


The next question is whether there was 
any breach on -the part ofthe defendants 
of any obligation existing in the plaintiffs’ 
favour sp. as. to bring the case within 
the purview. of s. 54 ofthe Specific Relief 
Act. The plaintiffs no doubt had the rjght to 
enjoy the company of their relatives and 
friends and that the defendants were 
under an obligation to abstain from inter: 
fering with the peaceful celebration of 
the event. If the defendants had invaded 
the gathering and tried to disperse, it or 
commit a breach of the peace, that would 
certainly be amenable to s. 54. But that 
is not the allegation in the plaint. The crux 
of the complaint is that ths defendants 
were trying to persuade by personal appeals 
or by printed circuiars the members of their 
community from joining the celebration. 
Now, success of the celebration itself 
depended on the invitees accepting the 
invitation. There was no obligation on 
them to accept the plaintiffs’ invitation. 
They had the unfettered option to decline 
it. Can it be predicated that strangers 
are under any obligation to see that thé 
invited guests accept the host's invitation ? Ib 
would be preposterous to say s3. As the 
(1) 39 M8) at p.82; 26 Ind. Cas. 883; AI R 1915 
Mad, 584; 27M LJ 634. - ° eS $ 


6 i ; 
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-Plaiatifis had the right to issue invitation 


‘danis, also had equal right to 
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to their friends and relatives,the defen- 
dissuade 
them from accepting the invitatlon, for 
reasons which from their point of view, 
justified non-participation in the celebra- 
tion. Their right to reason with their 
fellow casteemen and to persuade them to 
their views is indisputable. [ fail to see 
how law can intervene if the persuation 
is not accompanied with any threat to use 
force or violence. The plaintiffs only challenge 


the defendant's right to dissuade the invitees 


by peaceful means from accepting their 
invitation but they do not allege that they 
ever threatened to resort to force or 
violence. Ag it is clear that there was 
no legal- obligation on the defendants in 
the matter of the mosar celebration, the 
plaintiffs could have no cause of action 
‘fcr an order of injunction. : 

The appeal is dismissed with casts 
Counsel's fees Rs, 50. ae 
ae Nae Appeal dismissed, . 


‘MADRAS HIGH COURT 


ned 


` . Civil Revision Petition No. 1525 of 1936 < 


February il, 1939 , 

: ABDUL RAHMAN, J. BN 

M. DORAISWAMIIYENGAR— |, 

nn ~ PETITIONER eor 
an versus i 
G. RADHAKRISHNA OHETIY—, 
f f RESPONDENT | ay 
` Presidency Small Cause Courts Act (XV of 1832), 
‘8. 38—Powers of Full Bench under 8, 33—Natureaf— 
Whether has power to order amendment of plaint~ 
If can order re-irial after proposed amendment has 
been permitted by trial Court—Madras High Court 
Rules—Rutes of practice, O. XLI, r. 7—‘Ordinarily’, 
meaning of —Pleadings — Ameniment—Party cannot 
place inconsistent case — Party wishing to change 
specific legal relation—Amendment, tf can be allowed 
Amendment taking away right accrued to defendant 
by lapse of time, cannot be allowed. 

A Full Bench Uourf of Small Causes, when called 
upon to exercise its pcwers, under s. 38, Presidency 
Small Causa Courts Act, is nota Oourtof Appeal and 
cannot therefore arrogate to itself the powers of an 
Appellate Court. In other words its Jurisdiction 1s 
merely revisional in nature and itcan only interfere 
and exercise the powers mentioned in s. 38, when it 
finds some question of law or of usage having the 
force of law to have been wrongly decided, or when 
it holds that the verdict of the trial Judge was not 
based on any legal evidence, or possibly when it tinds 
that no reasonable person could have arrived at the 
conclusion to which he had arrived. In no other 
circumstances is it possible for the Full Beach Uourt 
to interfere with a finding of fact for the simple 
reason that it is otherwise declared to be final and 
conclusive. Sonoo Narayan v. Dinkar Jagannath 
(3), not followed. Sadasook Gambirchand v. Kannayar 
(1), Sikandar Rowther v. Ghouse Mohideen Marukayar 


t 


20 
(2) and Baldeo Das v, Balmukand Brijmohan (4), 
followed. |p. 21, col. 1.) 

A re-trial cannot be ordered, unless the trial has 
been vitiated by some legal defect in omitting to 
ohserve some rule of procedure or on account of some 
mistake in appreciating or applying the correct rule 
of substantive law or the discovery of some impor- 
tant matter or evidence which may necessitate a 
further re-hearing or re-consideration. The Full 
Bench Court has no powers to order an amendment 
ofthe plaint for the simple reason that they have not 
been conferred on it.by the Act. It cannot be reason- 
ably contended that although it may not have the 
power to order an amendment, it would have jurisdic- 
tion to order a re-trial after the proposed amendment 
has been permitted bythe trying Judge. Assuming, 
however, that in a suitable case it has the power to 
order 8 re-trial for this purpose, it 1s essential for the 
Full Bench Court to consider whether the proposed 
ets could be legally ordered to be made. [p. 
21, col. 2. 

The word “ordinarily” inr. 7 of O. XLI of rules of 
practice framed by the Madras High Court does not 
indicate thatthe grounds required to be established 
‘may be wholly different to the grounds mentionéd 
in the rule, The word can, on general principles, be 
taken to include only such grounds as are similar to 
those specified an the rule. |tbid.] 

it is true that the powers of a trial Court in matters 
relating to the amendment of pleadings are very 
_ extensive and have to be liberally exercised but it 
must not be overlooked that a party is not competent 
to place an alternative case which is not consistent 
with the case set up originally by him and that too 
at avery late stage. Nor canit be permitted when 
a party wishes to change the specific legal relation 
which he had alleged in his plaint or written state- 
ne with which he came into Court. ;{p. 22, col. 

The power to allow amendment. in the plaint should 
not, as a rule, be exercised where its effect is to take 
away from a defendant a legal right which has 
accrued to him by lapse of time. Charan Das v. 
Amirkhan (5), followed. [p. 23, col.’1,] 

O. R. P. from an order of the Full 
‘Bench of the Court of Small Causes, Madras, 
dated. October 5, 1936. 

-Mr. C. k. Rajagopalachariar, 
Petitioner. 

Messrs. S. B. Satya Nadar and N. C. 
Rangaswamy, for the Respondent. 


-Order.—This is a revision petition 
against an order made by the Full Bench 
of the Court of Madras Small Causes 
Yemanding the case for a retrial under 
s. 38, Presidency Small Cause Courts Act. 
The only question which has to be deter- 
mined is whether it had jurisdiction to do 
‘so in the circumstances. The facts of this 
ease briefly are that a suit for recovery 
of a price, alleged to be due from the 
defendant on account of a pair of diamond 
kammals was filed by the plaintiff. The 
defendant's plea, which prevailed before 
the trial Judge, was that he was acting 
‘merely asa broker in the transaction and 
‘was ‘not personally liable. He had also 
urged that the diamonds were delivered to 


for the 
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one Doraiswami Naidu, with whom, to use 
his words, ‘the plainuff had entered into 
dizect dealings aud setiled the terms with 
him.” The learned Judge did not, however, 
believe this part of the defendant's state- 
ment but having come toa finding that Le 
was acting asa broker in the transaction, 
the suit for the price vf goods was dismis- 
sed. The plaintiff then made a petition 
under s. 38 of the Act, to the Full Bench 
of that Court in which the grounds taken 
by him in the plaint were reiterated : vide 
grounds Nos. 4 and 5. It appears from the 
order passed by the Full Bench Court that 
the case was not disposed of on the merits, 
but, as admitted by the Counsel for the 
respondent, a re trial ordered, on his verbal 
application for leave to amend the plaint. 
This was made with the object of includ- 
ing an alternative case which was neither 
to be found in the plaint nor in the grounds 
of appeal. . 
The petition. for leave to make the pro- 
pos2d amendment was partly based on thé 
case set up by tLe defendant and partly on 
the finding of the trial Court. Instead -of 
continuing to rely on the jural relation- 
ship of a vendor and a vendee, the plaintiff 
now wanted to adopt the position that 
since the defendant himself had pleaded to 
be a broker, and the trial Judge had come 
to a finding thata privity of contract had 
not been established between him; 4: e the 
plaintiff, and Doraiswami Naidu, he ‘should 
be allowed to sue as a principal. for “thé 
recovery of his diamonds from his agent 
and failing their return, should be granted 
a decree for their value. The request was 
granted by the Full Bench and the case 
was ordered to be re-tried after giving an 
opportunity to the plaintifis to make the 
application for leave to amend. It might be 
noticed here that the'Judge, who had tried 
the case, was a member of the Full Bench 
and the sentence towards the end of -its 
judgment, Mi 
“that defendant shall have liberty to plead to the 
amended plaint and both parties may lead evi- 
dence in respect of the amendment at the 1¢-trial” 
when considered along with the object as 
to why the suit was being remanded can 
legitimately give riseto an impression that 
the acceptance of the petition for leave to 
amend by the trial Ocurt was more or less 
a foregone conclusion. The answer to tLe 
question as to why the application for leave 
to amend the plaint was not ccnsidered by 
te Fall Bench Court itself and why it 
left to the irial Judge to gothrough this 
formality, is probably to be found in the 
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fact that the Full Bench Court was pro- 
bably, conscious of its limitations under 
s. 38 of the Act and felt doubtful if an 
application for leave to amend the plaint 
could be granted by it. It is hardly neces- 
sary for me, however, to go into the reasons 
why this particular course was adopted by 
the Full Bench Gourt. I would have to 
investigate these questions and come to a 
finding myself, whether it was acting 
within its jurisdiction in remanding the 
ce for that purpose. 

It might be stated at the outset that 
every decree or order of the Small Cause 
Court passed in a suit has been declared by 
s. 37 to be final and conclusive except as 
provided by Chap. VI, Presidency Small 
Oause Courts Act or by any other enact- 
ment for the time being in force. It is true 
that s. 38 of the Act has been couched in 
general terms but a number of cases deci- 
ded by this Court beginning with Sadasook 
Gambhirchand v. Kannayar (1), and ending 
with the Full Bench case Sikandar Rowther 
v. Ghouse Mohideen Marakayar (2) have laid 
down in clear terms that a Full Bench 
Oourt of Small Causes when called upon 
to exercise its powers under s. 38 is 
not a Court of Appeal and cannot there- 
fore arrogate to itself the powers of 
an Appellate Oourt. In other words its 
jurisdiction ig merely revisional in nature 
and it can only interfere and exercise the 
powers mentioned in s. 33, when it finds 
some question of law or of usage having 
the force of law ‘to have been wrongly 
decided, or when it bolds that the verdict of 
the trial Judge was not based on any legal 
evidence, or possibly when it finds that no 
_reasonable person could have arrived at the 

conclusion to which he had arrived. In no 
other circumstances does it seem to be 
possible for the Full Bench Court to interfere 
with a finding of fact for the simple reason 
that it is otherwise declared as stated above 
to be final and conclusive. 
. T am not unaware of the view taken in 
Bombay in Sonoo Narayan v Dinkar Jagan- 
nath (3), but the view taken in Oalcutta 
in Baldeo Das v. Balmukand Brijmohan (4), 
is different and corresponds with the inter- 
pretation placed on that section in this 
Presidency for a very large number of 

(1) 19 M 96. 

(2) 40 M 355; 38 Ind. Oas, 346; A I R 1917 Mad. 135; 
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years. I would therefore follow the view 
expressed by this Court in the rulings 
cited above. As fora re-trial, ib cannot, in 
my opinion, be ordered, unless ths trial 
has heen vitiated by some legal defect in 
omitting to observe some rule of procedure 
or on accaunt of sone mistake in appreciat- 
ing orapplying thecorrectrule of substan- 
tive law or the discovery of some important 
matter or evidence which may necessitate 
a further re-hearing or re-consideration. 
A reference to the rules of practice framed 
by the High Oourt and givenin O. KUI, 
confirms the view taken by ms. Ithas been 
argued before me that the use of the word 
“ordinarily” in r. 7 indicates that the 
grounds should not necessarily be confined 
to those enumerated in that rule and 
confers a power on the Full Bench Court 
to order a re-trial on grounds other than 
those mentioned there, The contention is, 
however, unsound; first of all nu extraordinary 
circumstances have been shown to exist 
in this case which would help the respon- 
dent in bringing the exercise of the powers 
by the Full Bench Court within the ambit 
of the rule framed by the High Court, 
even if the word ‘ordinarily’ is interpreted 
in the manner in which the Counsel for 
the respondent wishes todo so; secondly, 
the use ‘of the word “ordinarily” does 
not indicate that the grounds required to 
be established may be wholly different to 
the grounds mentioned in the rule. The 
word cao, on general principles, be taken 
toinclude only such grounds as are similar 
to those spacified in the rale. 

Once the powers of the Full Beach 
Cours have been correctly understood, it 
should not be difficult to perceive that it 
has no powers to order an amendment of 
the plaint for the simple reason that they 
have nət been conferred on it by the Act. 
Bearing in mind the limitations placed on 
the Full Bench Court and the interpreta- 
tion placed on s. 38 in the various authorities 
of this Court and that of Calcutta, it 
cannot be reasonably contended that 
although it may not have the power to 
order an amendment, it would have 
jurisdiction to order a re-trial after the 
proposed amendment has been permitted 
by the trying Judge. Assuming, however, 
that in a suitable case it had the power 
to order are-trial for this purpose, it was 
essential in my opinion forthe Full Bench 
Court to consider whether the proposed 
amendment could be legally ordered to be 
made in this case. It would be manifestly 
so as the order of a retrial would be 
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meaningless if the application for leave to 
amend were not granted by the trial Court 
after the case was remanded. 

This brings meto the question whether 
the . amendment sought to be made 
was such as cculd be ordered by the 
trial Court—if it had been approached 
with that request either before the trial 
was over and decision announced or after 
the case was remanded. It is true that 
the powers of a trial Court in matters 
relating to the amendment of pleadings are 
very exiensive and bave to be liberally 
exercised but it must not be overlooked 
that a party is not competent to place an 
alternative case which is not consistent 
with the case set up criginally by him and 
that, too, st avery late stage, Nor can it 
be Permitted when a party wishes to change 
the specific legal relation which he had 
alleged in his plaint or written statement 
with which he came into Court. The 
Plaintiff had stleged in this case that he 
had sold the diamonds to the defendant. 
His claim was negatived as it was found 


that they were not cold by him, He 
mainta'ned the came position in his 
grounds to the Full Bench Court and 


when Le discovered that he was about 
to Tail even then, he suggested an altera- 
tion of the basis of his claim and wished 
to admit ncw for the first time that the 
defendant was a broker and might be 
permitted to be sued as such. This could 
not be permitted obviously. The law on 
this subject is too well-known to require 
any authority,—but if one is needed a 
reference to pp. 549 and 550 of Mulla's 
Civil Procedure Code (Edn. 10) should 
be enough. There was yet another 
difficulty for the plaintiff to get over 
befcre his application for leave to amend 
could be permitted. - The sale of diamonds 
has tuken place according to the plaintiff 
in April 1931. He had filed a suit for 
their Price in 1934 within the statutory 
period of limitation provided for these 
suits. His claim was dismissed by the trial 
Oourt in February 1935. The application 
for leave to amend appears to have been 
made verbally to. the Fall Bench Oourt 
in October 1936. The plaintiff's claim for 
the recovery of the diamonds was obviously 
barred on that date as the defendant had 
denied his liability in the notice, Ex. O. 
long before the civil suit was tiled. By 
inserting these facts in the plaint which was 
filed in 1934, the plaintiff wished to steer 
clear of the bar. The question is, if he 
shculd bave been permitted to do sa A 
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great deal of ‘reliance was placed before 
me in this connection on a ruling by 
their Lordships of the Privy Council: in- 
Charan Das v. Amirkhan (5), and appears 
to have been so done before the Full. 
Bench Court. Their Lordships had in that 
case permitted a suit for declaration of 
pre-emption rights to be converted into a 
suit for possession on the basis of the 
same rights. But in their Lordships’ own 
words, the circumstances in which the 
plaintiff had sued for mere declaration were 
stated to be as under: 

“The real reason appears to be that the title to. 
the property was in some confusion that the ven- 
dees were not in actual possession nor in receipt 
of the rents, for the rents hed not been paid 
and as to part, the plaintifis themselves appear 
to claim that they were already in possession ‘on 
their own account. It may, therefore, be that they 
regarded the peculiar conditions of the case as 
rendering the claim for possession inapplicable 
and they possibly thought that all difficulty had 
been avoided by the simple process of claiming 
declarations of right.” 

The real reason why the amendment was 
ordered by their Lordships may be gathered 
from the following words: a 

“But if once it be accepted that they were 
attempting to establish those rights, there is no 
sufficient reason shown for disturbing the judgment 
of the Judicial Commissioner, who thinks they 
should be at liberty to express their intention in 
a plainer and less ambiguvus manner. It may .be 
noticed that in the claim the relief sought is so 
awkwardly set out that it would be quite open to 
the interpretation that they had in fact claimed 
pre-emption and not a declaration of the right.” 

When referring to the powers of the 
Court in these matters, their Lordships 
observed: 

“That therewas full powertomake the amend- 
ment cannot be disputed, and though such a 
power should not, as a rule, be exercised where its 
effect isto take away from a defendant a legal 
right which has accrued to him by lapse of time 
yet there arecases (see for example Mohammad 
Zahoor Ali Khan v Rutta Koer (8) at p. 485%), where 
such considerations are outweighed by epecial 
circumstances of the case, and their Lordships are 
not prepared to differ from the Judicial Com- 
missioner in thinking that the present case is one,” 

Tue general rule of law has been laid 
down by their Lordships in clear terms; but 
they were admittedly dealing with an excep- 
tional case where cer.ain special circum- 
stances were found to exist which justified a 
departure from the general law. What are 
the special circumstances of this case? I 
huve been ableto find none and I would 


(5) 48 C 110; :7 Ind Oas. 606: A I R 1921 P C 50; 47 
I A255; 39 M LJ 195:283 ML T149;2U PLR (P 0) 
124; IR A L J 1095; 22 Bom L R 1370; 13 L W 49;25 
O W N 289; 3P W R 1921 (PO . 
58 1LMIA465;9WR 9;2 Suth. 107; 2 Sar. 320 
(PO. 

*Page of 11M. I. A.— [Bd] 
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not therefore be justified in departing from 
the general rule and in taking away from 
the defendant a legal right which had 
accured tohim by lapse of time. The cone 
clusion thus seems to be inevitable that the 
amendment such as is proposed on behalf 
of the plaintiff could not be legally ordered 
in this case by the trial Oourt. Much 
less could it be ordered by the Full Bench 
Court when its powers, as stated above, are 
considerably limited. I would therefore 
hofi, in the circumstances of this case, the 
Full Bench Court had exceeded its jurisdic- 
tion in ordering a re-trial. Tne order is 
consequently set aside and the decree of 
the trial Judge restored. The respondeut 
will bear the petitioners costs of this 
_ petition in this Court and of the petition 
filed by him before the Fall Bench Court. 


"Neg, Order set aside. 


_ , RANGOON HIGH COURT 

Oriminal Revision Application No. 636-B of 

è 1938 

January 3, 1939 
Ba U J. 
THAKIN AUNG BALA— 
APPLIOANT 
versus 
DISTRIOT MAGISTRATE, RANGOON 
— RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss. 144, 
144 (5)—Powers conferred on Magistrates under 
8, 144, scope of—Duty of Magistrates—Order under 
a. 144— Requisites of—Order should state in clear 
and precise form what the public are prohibited 
from doing—S. 144 (5) is mandatory—Application 
under—Applicant must be given opportunity to 
support it. 
- ection 144, Oriminal Procedure Oode, deals with 
urgent cases of nuisance and apprehended danger 
of the breach of the public peace. Where there is 
danger of the breach of the public peace appre- 
hended, and in consequence thereof, an immediate 
prevention is necessary, Magistrate specially 
empowered in that behalf may issue instructions 
to individuals orthe public in general to abstain 
from a certain act. The power thus conferred on 
the Magistrates is an extraordinary power. It 
enables them to suspend the lawful rights of the 
public ifthey think such a suspension will be 
in the interests of public peace and safety. The 
Magistrates, however, should bear in mind that 
every citizen has a right to ventilate his griev- 
ances either in public or in private and ask for 
redress, This right should not be curtailed so long 
as it is exercised in a lawful manner. It is an 
illegal assumption of power to issue an order 
under s. 144 ona pretended apprehension of the 
danger ofthe breach of the public peace. Francis 
Duke Cobridge Summer v, Jogendra Kumar Boy 
(i), Abdul v. Lucky Narain Mundul (2), Sundaram 
Ghetti v. The Queen ‘3) and Hafie-ud-Din v, Laborde 
(4), followed. [p. 24, col. 1] 
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The Magistrate must satisfy himself that there 
is sufficient ground for proceeding under s. 144, and 
when he is so satisfied, he must set out the 
material facts of the case in his order. The reason 
for this is that the public should know why it is 
necessary thattheir lawful rights should be gus- 
pended. The failure to set out the material facts 
of the case in the order is fatal to its validity. 
Merely because the order has been drawn up on 
thelines of Form No. 21 of Sch. V, Criminal Proced- 
ure Code, it cannot be said to be a good and 
valid one. The order should not be vague and 
indefinite but must state in clear and precise 
terms what it is which the public are prohibited 
from doing. Gobinda Chetti v. Perumal Chetti (6) 
and Emperor v. Ganesh Wasudev (7), followed, 
Emperor v. Sorab Shavaksha Batliwala (8), 
relied on. [p. 24, col. 2.] i 

The provision contained in s, 144 (5), Oriminal 
Procedure Code, is mandatory. Where an applica- 
tion is presented for cancelling the order, the 
applicant must be given an opportunity to sup- 
port his application and it should not be dismissed 
summarily. 

Gr. R. App. from an order of the District 
Magistrate, Rangoon, dated December 5, 
1938. 

Messrs. U Chan Htoon and U Ba U, for 
the Applicant. 

Mr. U Thein Maung. the Advocate- 
General, for the District Magistrate. 

Order.—The applicant is a lower grade 
Pleader and an Honorary Secretary of the 
General Council of Rate and Tax-payers* 
Association, Rangoon. He applies for the 
setting aside of the order passed by the 
District Magistrate, Rangoon Town District, 
under s. 144, Criminal Procedure Code. The 
order is in the following terms : 

“Whereas it appears to my satisfaction that the 
holding of public meetings within the Rangoon 
Town District for the purpose of discussing mat- 
ters which may be a subject of controversy be- 
tween different sections or different classes of public 
or which may excite public feeling is likely to cause 
riots and affrays or a disturbance of the public tran- 
quillity thereby endangering life and property, and 
whereas immediate prevention is desirable, under the 
provisions of s. 144 (3), Criminal Procedure Code, 
J, U Po Sa, District Magistrate, Rangoon, hereby 
order all members of the public generally to abstain 
from holding or taking part in or promoting any 
public meeting of the nature described above in the 
Rangoon Town District for a period of one month 
from the date of this order.” 


The learned Advocate for the applicant 
submits that this order “is illegal and ultra 
vires’ as it does not comply with the 
requirements of 8.144, Oriminal Procedure 
Code. Section 144 provides inter alia as 
follows :— : 

“In eases where, in the opinion of a District Magis- 
trate, a Ohief Presidency Magistrate, a Sub-Divisonal 
Magistrate, or of any other Magistrate not being a 
Magistrate of the third class specially empowered by 
the Local Government or the Chief Presidency 
Magistrate or the District Magistrate to act under 
this section, there is sufficient ground for proceeding, 
under this section and immediate prevention or 
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speedy remedy is desirable, such Magistrate may, by 
a written order stating the material facts of the case 
and served in a manner provided by s. 134, direct any 
person to abstain from a certain act or to take cer- 
tain order with certain property in his possession 
oy under his managemeut if such Magistrate con- 
riders that such direction is likely to prevent, or 
tends to prevent obstruction, annoyance or injury, or 
risk of obstruction, annoyance or injury to any person 
lawfully employed, or danger to human life, health or 
safety, or a disturbence cf the public tranquillity, or 
a riot, or an affray.” 

The section thus deals with urgent cares 
of nuisance and apprehended danger of the 
breach of the public peace. Where there is 
danger of the breach of the public peace 
apprehended and, in consequence thereof, an 
immediate prevention is necessary, Magis- 
trate specially empowered in that behalf 
may issue instructions to individuals or 
the public in general to abstain from a 
certain act. Tre power thus ccnferred on 
the Magistrate is an extreordinary power. 
Tt enables them to suspend the lawful 
rights of the public if they think such a sus- 
pensicn will be in the interests of public 
peace and safety. 

What however Magistrates should bear 
in mind is that every citizen has a‘right 
to ventilate his grievances either in public 
or In private and ask for redress, This right 
should not be curtailed so long as it is 
exercised in a lawful manner. It js an 
illegal assumption of power to issue an 
order under this section on a pretended 
apprehension of the danger of the breach 
of the public peace. The principle on which 
Magistrates should act in exercising the 
power under s. 141 is, in my opinion, 
correctly laid down in Prancis Duke 
Cobridge Summer v. Jogendra Kumar 
Roy, 34 Cr. L J 334 (1), wherein the learned 
Judge said : 

“Qourts, Civil as well as Criminal, exist for the 
protection of rights, and therefore the authority of 
a Magistrate should ordinerily be exercised in 
defence of rights rather than in their suppression ; 
when an order in suppression of lawful rights has 
to be made, it ought not to be made unless the 
Magistrate considers that other action that he is 
competent to take 1s not likely to be effective; and 
the order, if made, should never be disproportionate 
to but should always be, as far as possible, com- 


mensurate with the exigencies of any particular 
situation.” 


The same principle is laid down in Abdul 
v. Lucky Narain Mundul (2), Sundaram 
Chetti v. The Queen (3) and Hufizeud- Din v. 
Laborde (4). In order to prevent the abuse 

(U 34 Or, L J 334; 142 Ind. Cas. 319; AI R 1933 
My 318; (1923) Or. Cas. 420; Ind. Rul. (1933) Cal. 


(2) 50 132. 

(8) 6 M 203; 2 Weir. 77 (FB.) 

-(4) 50 A 414; 105 Ind. Cas. 815; AIR 1998 All. 
14; 5801. LJ 991; 26 ALJ 83, 


MHAKIN AUNG BALA V. DISTRICT MAGISTRATE, Rangoon (RANG) 


18210 


er rather the misuse, of this section, the 
Legislature has, in its wisdom, laid down 
that the Magistrate must satisfy himself 
that there is sufficient ground for preceed- 
ing unders. 144 and that when he is so 
satisfied he must set out the material facts 
of the ease in his order. The reason for 
this is that the public should know why 
itis necessary that their lawful rights should 
be suspended, The failure to set out the 
material facts of the case in the order is, 
in my opinion, fatal to its validity : Bee 
Karulal Sajawal v. Shyam Lal (5), Gobinda 
Chetti v. Perumal Chetii (6) and Emperor 
v, Ganesh Wasudev (7). 

The learned Advocate-General does not 
seriously dispute the correctness of this 
proposition of the law; but what he con- 
tends is thut the order in question having 
been drawn up on the lines of Form No. 21 
of Sch. V, Criminal Precadure Code, is a 
good and valid order. I regret that I do 
not agree. The form shows that the 
material facts of the case must necessarily 
be set out in the order. In the order 
under review, the material facts of the 
case are not set out. The order cannot, 
therefore stand. 

It cannot also stand on another ground. 
It is defective in that it does not state in 
clear and precise terms what it is which 
the public are prchibited from doing. All 
it says is that the public are not to discuss 
matters which may be asubject of contro- 
versy between different sections or different 
classes or which may excita public feeling. 
Any subject, however innocent, may bea 
subject of controversy. It is impossible to 
get several people to agres on the same 
subject. The order as it stands is vague 
and indefinite. In Emperor v. Sorab Shavak- 
sha Batliwala (3), at p. 1132* Beaumont, 
0. J. says: : 

“It has been held many times that as s. 144 
empowers a Magistrate to interfere materially 
with the liberty of the subject, it is necessary that 
he should promulgate his order in terms suffi- 
ciently clear to enable the public, or persons affec- 
ted by it, to know exactly what it is which they are 
prohibited from doing.” , h 

What the learned District Magistrate in 
my opinion had in mind when he issued 

(5) 326 935; 1 OLJ 216;2 Or. L 3215; SOWN 


64. ; 
j (6) 38M Hee x Ind. Cas. 453; A IR 1916 Mad. 
682; 16 Cr. L J 629, 

(7) £5 B 322; 130 Ind. Cas. 396; A1R 1931 
Bom. 135; (1931) Cr. Oas. 183; 32 Or.L J 507; 33 
Bom, L R 59; Ind. Rul. (1931) Bom. 252. 

(8) 36Bom. L R 1129; 154 Ind. Oas. 637, A J 
R 1935 Bem. 33; (1935) Cr. Cas. 6% 360r. LI 
547; 7 R B359 : 

*Page of 36 Bom. L. R.—[£d.} ° 
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the order in question was the out-break of 
riots resulting in murder, arson, rohbey 
and grievous hurt to persons lawfully em- 
ployed which took place in this city a few 
months ago as a result of the difference of 
opinion on religious questions, and conse- 
quently be thought apparently asa result 
of information which he had received that 
if publie meetings were held in this city 
forthe purpose of discussing communal or 
comparative religious questions, a breach of 
the public peace would again take place, 
If that was what was in his mind, he should 
have set itoutin his order. There is also 
another point on which the present appli- 
cation for revision should be allowed. The 
point is this. A day after the order had 
been passed, the appellant applied to the 
District Magistrate to cancel it. Without 
giving an opportunity to the applicant to 
support his application, the learned District 
Magistrate dismissed it summarily saying : 
“I see no reason to cancel the order passed 
only yesterday. The applicaticn stands dis- 
inisred." This is contrary to sub-s. (5) of 
s. 144, which states that : 

“Where such an application is received, the 
Magistrate shall afford to the applicant an early 
opportunity of appearing before him either in per- 
son or by Pleader and showing cause against the 
order; and if the Magistrate rejects the application 


wholly or in part, he shall record in writing his 
reasons for so doing.” 


“ This is a mandatory provision. If not for 
the fact that the order in question cannot 
stand for the reasons which I have already 
given above, the case would have to go 
back to the District Magistrate for disposal 
of the applicant’s petition in the light of 
the provisions of the aforesaid sub-section. 
. I do not propose to deal with the question 
as lo what the expression ‘frequenting or 
visiting a particular place’ as used in sub-s. 
(3) of s. 144, Civil Procedure Ccde, means as 
whatever I may say will not affect the merits 
of this case. For all these reasons, I set 
aside the order of the District Magistrate. 


8. Order set aside, 


MADRAS HIGH COURT 
Appeal No. 76 of 1433 
December 7, 1937 
PANDRANG Row AND Kine, JJ. 
MADRAS AUTOMOBILES AND ANOTHER— 
APPELLANTS 


versus 
MODERN BANK, Lro., COIMBATORE— 
RESPONDENT 
Contract Act (IX of 1872), 8. 178 (before amend- 
ment)—'Good faith’, meaning of—Suit by motor 
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dealer for recovery of price of car or car, against 
his salesman and bank with whom car was pledged by 
salesman—Salesman in possession of car and deposit- 
ing receipt of price paid for car, granted by plaintiff 
—Bank making enquiry and finding salesman as 
owner of car—Bank not demanding production of O 
certificate—Car bearing trade number—Bank held 
acted in good faith and could be protected under 
s. 178, 

The words ‘good faith' in s. 178, Contract Act, 
have been generally understood to bear the same 
meaning as is given in sub-s. 20 of s. 3, General 
Clauses Act, though in terms, that sub-section may 
not apply to any act earlier in date than itself. 
The general rule of English Law is also to the 
same effect, viz., that a thing should be deemed to 
be done in good faith if it isin fact done honest- 
ly, whether it is done negligently or not. Lp. 26, 
col. 2. 

A Sater of a car instituted a suit against his 
salesman and a bank with whom the salesman had 
pledged a car belonging to the dealer, to recover 
either the car and the difference-between the original 
price of the car and its present value or, in the 
alternative, the value of the car with interest. It 
was found that at the time of the pledge the sales- 
man was in possession of the car and that he had 
at the same time produced and deposited with the 
bank a receipt granted by the plaintiff tohim for 
the price of the car. The bank made due inquiry 
which showed that the salesman was the owner of the 
car. The car, however, bore only a trade number 
and the bank did not insist onthe production of 
C certificate which would have shown the name of 
the owner. It was contended that this omission 
amounted to negligence and the bank had, there- 
fore, not acted in good faith; ra : 

Held, that there was nothing suspicious in the 
conduct of the salesman so as to make any rea- 
sonable man suspect that he had no authority to 
pledge the car. The receipt produced was sufficient 
evidence of the ownership of the car, as, though 
the possession of C certificate is prima facie evi- 
dence of ownership, it is not the only evidence of 
ownership. The bank was not, therefore, guilty of 
negligence and acted in good faith and was entitl- 
ed to protection under s. 178, Contract Act, 


A. against the decree of the Sub-Judge, 
Coimbatore, dated October 21, 1932. 

Mr. W. Kothandaramiah, for the Appel- 
lants. 

Messrs. M. Krishna Bharathi and 8, 
Seshadri. for the Respondent. 

Pandrang Row, J.— The only point 
raised in this appeal is whether the res- 
pondent in this appeal, i. e., the Modern 
Bank, Ltd., Coimbatore, was a bona fide 
pledgee of a certain motor car belonging 
to the appellant. The appeal arises out of 
a suit instituted by the appellant against 
the bank as defendant No.2 and against 
one Ramaswami Iyer as defendant No. 1 to 
recover either the car and the difference 
between the criginal price of the car and 
its present value or, in the alternative, the 
value of the car with interest. Defendant 
No. 2 was impleaded because the car was 
pledged by defendant No. 1 with defend- 
ant No, 2 bank in December 1928, for a 
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sum of Rs. 2,200 odd. The suit was resisted 
on several grounds by defendant No. 1 but 
it is unnecessary to refer to his contentions, 
‘because there is no appeal by him from 
the’ decree passed against him. The pre- 
sent appeal by the plaintiff is from the 
decree dismissing the suit as against 
defendant No. 2. The main point on which 
defendant No. 2 succeeded was that defen- 
dant No. 2 acted in good faith in taking 
a pledge of the car in question. That 
contention was upheld by the learned 
Subordinate Judge, who tried the case and 
heard the witnesses and the claim as against 
defendant No. 2 bank was accordingly dis- 
missed. 

So far as the evidence on the point is 
concerned, we see no reason to take a 
different view of it from that taken by the 
trial Judge ; and in fact, no serious attempt 
has been made to throw doubt on the 
veracity of the witnesses examined on 
behalf.of defendant No. 2. It has, however, 
been contended that that evidence is not 
sufficient. It is urged that the onus of 
preof lies on defendant No. 2 and tbat the 
onus has not been discharged by the 
evidence adduced on behalf of defendant 
No. 2. The evidence on the point consists 


-of that of the head clerk of defendant No. 2- 


bank D. W. No. 2, and that of the salesman 
and cashier of the U. M.S. motor firm at 
Ooimbatore. The evidence makes it quite 
clear that before the pledge was taken of 
the car and money advanced by defendant 
No, 2, bank, sufficient enquiry was made 
about the ownership of the car and it was 
only after it was ascertained that defendant 
No, 1 was the owner of the car, that it was 
taken as a pledge and money was advanced. 
The car was brought to the bank by defen- 
dant No.1 who also produced at the same 
time a receipt, Ex. 13, as evidence of his 
ownership. That was a receipt granted by 
the plaintiff firm acknowledging receipt 
of Rs. 3,485 on account of a car and in 
favour of V. Ramaswamy Iyer, 116, Salivan 
Street, Coimbatore. The plaintiffs case is 
that defendant No.1 was only his agent for 
the purpose of sale of motor cars and that 
he did not sell the car to defendant No. 1. 
Nevertheless, the receipt, Ex. 13, is drawn 
up in such a way that no one, after reading 
the receipt, would be led to suspect that 
defendant No. 1 was not the owner of the 
car but was merely an agent for sale. 
Enquiries were made from D. W. No.3 
before the pledge was taken and D. W. 
No. 3 assured the head clerk and the 
secretary of the bank that the loan could 
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be given as defendant No. 1 was the owner. 
of the car, and that the car was in his name 
with the “floating” number M. O. 2-A, ‘as 
he was a dealer in cars for the plaintiff. 
Hs ‘also stated that according to the custom 
in Madras, dealers in cars would not entrust 
their cars to sub-dealers unless some money 
is advanced as security. It is clear from 
the evidence that every reasonable pre- 
caution was taken by defendant No. 2 bank 
to make sure that the car was the property 
of defendant No.1 as represented by hinf, 
It is not as if the bank acted merely on 
his own statement or representation. They 
made sufficient enquiry and thre can be 
no doubt that they acted honestly. That 
they acted honestly in the matter has not 
been seriously disputed before us. In other 
words, they had no intention of causing 
wrongful loss to any one or making any 
wrongful gain to themselves by taking the 
pledge. 

The question therefore is whether the 
honesty of the bank in this transaction is 
not a sufficient answer to the claim of the 
plaintiff against the bank. The question 
has to be decided with reference to s. 178, 
Contract Act as it stood before it was 
amended by the Act of 1930. The material 
portion of the section runs as follows: 

“A person who is in possession of any goods... ..... 
may makea valid pledge of such goods; provided that 
the pawnee acts in good faith and under circumstances 
which are not such as to raise a reasonable presump- 
tion that the pawoor is acting improperly.” 

‘The further proviso need not be quoted 
here because it is conceded that it does not 
apply to the present case. The words 
‘good faith’ found in this ssction have been 
generally understood to bear the same 
meaning as is given in sub-s. 20 of & 3; 
General Clauses Act, though, in terms, 
that sub section may not apply to any act 
earlier in date than itself. The general 
ruie of English Law is also to the same 
effect, viz., that a thing should be deemed 
to be done in good faith if it is in fact done 
honestly, whesher it is done negligently 
or not. Pollock and Mulla, in their Oom- 
mentaries on the Contract Act, also rely 
oo the definition of ‘good faith’ found in 
s. 3, sub-s. 20, General Clauses Act of 1897. 
It is, however, argued that even assuming 
that whatever was done, was done honestly 
and therefore in good faith, nevertheless 
8.178, Contract Act, as it stood before it 
was amended, required that the circum- 
stances surrounding the transaction must 
be such as would not raise a reasonable 
presumption that the pawnor was acting 
improperly and that, in this connection, say: 
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negligence of the pawnee may have to be 
taken into consideration. The negligence 
that ‘is attributed to defendant No. 2 bank 
is entirely confined to the fact that the car 
in question bore a trade number and that 
the bank did not insist upon the production 
of the C certificate relating to the car which 
would have shown in whose name the car 
was registered. We do not think that, in 
the circumstances and especially in view 
of the fact that enquiry had shown that 
défendant No. 1 himself was a sub-dealer 
in cars, the fact that the car bore a trade 
number would have put any reasonable 
Pledgee on his guard. The omission to ask 
for the O certificate is not, in our opinion, 
such a serious omission as to warrant an 
inference that it must have been deliberate 
or that it must have been due to reckless- 
ness. 

So far as the conduct of defendant No. 1 
is concerned, there was nothing suspicious 
about it so asto make any reasonable man 
suspect that he had no authority to pledge 
thecar, or,in other words, that he was not 
the owner of the car. It must be remem- 
béred in this connection that, though the 
rules under the Motor Vehicles Act, require 
that the owner of the car must obtain a C 
certiicate in respect of the car, and that 
after every transaction or sale the seller 
must communicate the fact of sale to the 
licer sing authorities and the buyer should 
take out a certificate in his own name, 
nevertheless these provisicns of Jaw do not 
really affect the question of ownership. It 
may be that the possession of a certificate 
is prima facie evidence of ownership, but 
it is not the only evidences of ownership. In 
this particular case, the receipt, Ex. 13, 
appears to have been regarded, and not 
unreasonably, as documentary evidence of 
a satisfactory character of the ownership 
of the car by defendant No. 1: and it was 
perhaps because this receipt was produced 
and deposited with the bank that it was not 
thought necessary to enquire about the 
certificate of registry. On the whole, we do 
not sce sufficient reason to differ from the 
finding of the learned Subordinate Judge 
that défendant No. 2 bank was a bona fide 
pledgee of the car and that it is entitled: 
to the protection given by s. 178, Contract 
Act This is the only point in appeal and 
this has been found against the appellant. 
The appeal must, therefore, fail and it is 
accordingly dismissed with costs. 


NeR, Appeal dismissed. 


RIOHARD GILLIR v. POSHO, LTD, (P. 0.) 27 
. PRIVY COUNCIL 
Appeal from the Court of Appeal for Bastera 
Africa 


February 3, 1939 
Lorp THANKERTON, LORD ROMER AND 
Lorp PORTER 
RIOHARD GILLIE—APPELLANT 
versus 
POSHO, LIMITED (IN LIQUIDATION) 
— RESPONDENT 

Privy Council—Finding of facts — Interference— 
Evidence —Evidence res gestae— Statement made to 
third party—Admissibility of — Question in dispute 
between X and Y, whether X agreed to purchase from 
Y on certain date — Statement in support of Y's 
allegation in letter written by Y to third party, whe- 
ther admissible against X. ; 

The Privy Council would not interfere with the 
finding of fact of the Court below unless that finding 
is or may have been influenced by evidence which 
ought not to have been admitted. fp. 29, col. 2.) 

In certain cases a witness maybe asked to give 
particulars of what a person has said shortly after 
an occurrence anda complaint that such a person 
may have made shortly after an occurrence not as 
being evidence of the facts complained of but as 
being evidence of the consistency of the story of the 
complainant. This, however, is an exception to the 
general rule of evidence, which is, that statements 
may be used against a witness ag admissions, but 
one is not entitled to give evidence of statements, on 
other occasions by the witness in confirmation of his 
testimony, Where, therefore a dispute between X 
and Y is whether X had agreed to make g purchase 
from Y on a certain date, a statement in support of 
Y's allegation in a letter written by Y toa third party 
is inadmissible either in examination-in-chief or in 
cross-examination, R v. Osborne (1) and Jones v. 
S.E & Chatham Ry. Co.'s Managing Committee (2), 
relied on. 

Messrs. Ralph Sutton, K.C. and Roger 
Pezzani, for the Appellant. 

Lord Porter.—This is an appeal in 
forma pauperis by special leave from a 
decree of the Court of Appeal for Eastern 
Africa pronounced on December 31, 1932, 
dismissing the appellant’s appeal from a 
decree ofthe Supreme Court of Kenya, 
dated July 16,1932. | 

The facts giving rise to the dispute 
between tLe patties were as follows :— 

Tne appellant arrived in Kenya towards 
the end of the year 1926 and was anxious 
to find a farm on which he could grow 
wheat. Forthat purpose he was sent to 
the office of tne firm of W.O. Hunter & 
Co., a firm of land agents of whom Wilfred 
Clare Hunter was the senior partner. He 
had been told to see and did see and 
negotiate with Mr. Hunter personally 
some time towards the end of December, 
1926. 

In addition to being a member of the 
firm of land agents, Mr. Hunter was also 
liquidator ofthe respondent firm Posho, 
Limited, and agent for sale of some nine 

e . 
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farms bel nging to that company. After 
the purchase of certain other farms had 
been discussed and rejected on the ground 
that they were unsuitable in price or other- 
wise, Mr. Hunter suggested that the appel- 


lant sbould consider the suitability of 
ove of the farms belonging to the come 
pany. 


Negotiations appear to have begun in 
December, 1926, and the appellant ultimately 
acquired cne ofthe nine, bat the date on 
which the appellant decided to purchase 
is in dispute. 

The appellant's story is that the farms 
were brought to his notice by Mr. Hunter, 
that he said thathe did not want a farm 
which had not been proved for wheat, and 
that Mr. Hunter assured him that the 
land in question had been proved for wheat 
and sent him to see one McAntee who 
was working a neighbouring farm. 

. The appellant paid a visit to Mr. Mc- 
Antee who admittedly bad an optimistic 
View of the wheat-growing possibilities 
of the land, and, after seeing bim, agreed 
tobuy. Buthe avers that before he did 
so, he was stown an advertisement in the 
office of Messrs. Hunterin the following 
terms : | 

_ LAND FOR SALE. 

“Nine undeveloped farms the property of Posho, 
Limited, in Liquidation, varying in extent from 
500 to 1,000 acres approximately, at prices varying 
from £2 to £3 per acre, suitable for maize and 
wheat and in parts coffee—very little clearing required. 
Maize and wheat proved on property. Railway adjoin- 
ing. Apply to W. O. Hunter & Oo.” 

This advertisement appeared in the 
edition of the Hast African Standard 
published on January 29, 1927, but the 
appellant alleges he saw it at the offices 
of Mr. Hunter at least some days before 
that date and possibly even as much as 
three weeks earlier. It is not definitely 
stated in the record by whom it was 
brought to his attention, but Mr. Nicholson, 
a partner in the firm of W, O. Hunier & Oo. 
is said to have told him ofit. The agree- 
ment for purchase was dated February 3, 
1927, and is to be found at p. Sof the 
record. Itis made between W, O. Hunter 
as Liquidator and the appellant, the price 
was £2 103. an acre payable by instal- 
ments. The purchaser was entitled to 
possession as from February 3, 1927, and 
to a legal assignment of the property as 
soon as he had paid all the instalments 
subject only tothe apportioned rent pay- 
able to the Government, whatever that 
rent might be. Clause ? provided : 

“Jpn the event of any instalment of the purchase 


price or any part thereof or any interest thereon 
. e 
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being in arrear for fourteen days after the date 
on which the same should be paid, the Liquidator 
shall be entitled to rescind the sale without legal 
process on giving fifteen days’ notice in writing 
to the purchaser to pay the same or leaving such 
notice atthe said premises and in default of 
payment before the expiration of such notice, all 
payments made the purchaser shall be 
absolutely forfeited. This clause shall be without 
prejudice to the right of the Liquidator to see 
the purchaser for the purchase money or any part 
thereof remaining unpaid orto any other remedies 


allowed by law." 

The appellant's case is that he relied 
upon the assurance of Mr. Hunter and on 
the statementin the advertisement that 
the land was proved for wheat, that unless 
he had had that assurance, he would never 
have purchased, that in fact the land had 
not been provedfor wheat and was use- 
less for wheat growing, and that Mr. Hunter 
either knew thatthe land had not been 
proved for wheat orat any rate did not 
know whether it had ornot, that he had 
been induced by this false assurance 
and statement tomake the purchase and 
that he was entitled to damages for the loss 
he had sustained thereby. 


So far as is material, the subsequent 
history of the appellant's efforts is that 
he tried to grow wheat on the farm until 
1930, but had ascertained by that time 
that the land was not suitable for wheat.; 

Meinwhile he had fallen into arrears 
with his payments and a number of letters 
passed between him and Mr. Hunter 
with reference to the payment or non- 
payment of instalments and rent. Even- 
tually the appellant accused Mr. Hunter 
of deceiving him in the sale of the 
property by representing that it was 
proved wheat land and Mr. Hunter denied 
that any represen:ation had been made. 
The company thereupon brought action 
by plaint dated Novembsar 17, 1930, for 
past instalments amounting to 11,950'00 
shillings plus interest at 8 per cent. until 
payment and for past apportioned rent 
of 82.32 shillings aud for acceptance of an 
assignment of the premises or alternatively 
under cl. 7 that the agreement be 
rescinded and possession delivered to the 
plaintifis and that the moneys already 
paid by the appellant in respectof the 
purchase money be forfeited. 

By a written statemsnt of defence dated 
December 19, 1930, the appellant alleged 
that he was induced to enter into the 
agreement for purchase by Mr. Hunter, 
who had fraudulently represented to him 
that the land was more Suitable for growing 
wheat than another farm which he had 
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contemplated purchasing and that wheat 


had been proved on the propery. He 
further stated in para. 4 :— 
“4, Jn addition to the direct representations 


made tothe defendant asset out in para. 3 hereof, 
the said Wilfred Clare Hunter published a series 
of advertisements in the press, advertising the said 
property forsale and stating that the same had 
been proved for wheat such advertisements being 
brought tothe notice ofthe defendant at the time 
he was contemplating entering into the said 
agreement and finally caused him to make up his 
mand to purchase the said farm.” 


In addition the appellant alleged in 
para, 5 that Mr. Hunter knew that the 
appellant was relying upon his advice 
and ‘assurance in purchasing the farm 
and also knew that the land was unsuitable 
for wheat growing. 

Aiter an abortive trial before Dickinson, J. 
the case was tried in the Supreme Court 
of Kenya before Barth, O. J. In that action 
Mr. Hunter denied,as he had denied 
in-his letter, that he had made any re- 
presentations tothe appellant. The appel- 
lant, he asserted, had never asked him for 
any assurance as to the land's capabilities 
and he was not aware that the appellant 
wasrelying on him for a choice or reccm- 
mendation as to the farm. 

As to the adverlisement he said that it 
first appeared on January 29, 1927, that 
he came to England in February of that 
year, that he did not seethe advertise- 
ment until the following October or there- 
abouts, that he thėn complained of it to 
his staff, andthat if it had been sub- 
‘mitted tohim, it would not have been 
inserted. Indeed he did not try to justify 
the statement that the land was proved 
for wheat, but he said that by December 
23,' 1926, long before the appearance of 
the advertisement, the appellant had 
already agreed to buy the land and it 
followed, therefore, that even if he was shown 
the advertisement, it could not have in- 
fluenced - his mind, 


In support of Mr. Hunter's allegation that 
the appellant had agreed to make the 
purchase in December, 1926, a letter dated 
December 23, 1926, from him to a firm 
of solicitors acting for the company was 
produced—the appellant was cross examin- 
ed on it and it was tendered and accepted 
in evidence. 

Barth, C. J. by his judgment dated July 
16, 1932, found that the defendant had 
failed to substantiate his allegations of 
misrepresentation and said as to the letter 
of December 23, 1926 :— 

“The letter of December 23,1926 (Exhibit 1) in 
my opinion amply supports Mr. Hunter's assertion 
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that the negotiations were concluded with the 
defendant before that date and thatthe advertise- 
ment of January 29,1927, which didnot come to 
Mr Hunter's notice until much later had no 
influence on the defendant's determiuation to buy 
the land.” 

He accordingly ordered that the agree- 
ment be rescinded, that possession of the 
premises be delivered to the plaintiff 
and that the moneys already paid by the 
defendant in respect of the purchase price 
be forfeited. 

The appellant thereupon appealed to the 
Court of Appeal for Eastern Africa, On 
that appeal the judgment ofthe Court of 
first instance was upheld. The Judges 
of the Court of Appeal held that the quese 
tion was one of fact on which Barth, U. J. 
was right. They agreed with the learned 
Chief Justice’s finding that the advertise- 
ment had no influence on the appellant's 
mind: 

“This finding” (they said) “is supported by the 
evidence andto our minds particularly by the date 
of the agreement; the agreement was executed on 
February 3, 1927, and the terms of it must have 
beer. settled prior to January 29...... ... 

The question before the Oourt was one of fact 


and the judgment ofthe Court below in our opinion 
was correct.” 


It is true that the question was one of 
fact to be determined by the Oourt trying 
the case, after seeing the respective parties 
inthe box and hearing their evidence 
and any other admissible evidence which 
should be adduced. 

Ifinthe present case the decision had 
been confined to the question whether 
Mr. Hunter had made oral representaticns 
tothe appellant, their Lordships do, not 
consider that they would have been’ entitled 
tointerfere with the finding of the Court 
below that the making of such oral 
representations had not been established, 
unless indeed that finding was or might 
have been influenced by evidence which 
ought not to have been admitted. So much 
the appellant’s representative conceded, 

But the decision was not so confined. 
The appellant complained that-he had 
been induced to make the purchase 
not cnly bythe oral representations but 
also the advertisement which he said had 
been shown to him and had formed at 
aby rate a substantial part of the material 
which influenced him in making up his 
mind. 

The appellant stated in evidence that 
he was shown the advertisement in Mr. 
Hunters office some time before the 
crm] letion of the agreement on February 
3. Neither Court has cast doubt cn this 
allegation, but asis shown by the passages 


30 


quoted above, the Court below directly, 
and the Court of Appeal  inferentially, 
relied upon the letter of December 23, 1426, 
‘and its contents to show that the appellant 
Gould not have been influenced by the 
terms of the advertisement. 

“In their Lordships’ view this letter was 
_ plainly inadmissible either in examination- 
inechief or in cross-examination. It is no part 
of the res gestae. At most it is a statement 
made by Mr. Hunter to a third party of 
which the appellant had no knowledge, 
and the truth of which he never directly 
or indirectly admitted, 

‘In certain cases as, e. g. in the cases of 
sexual offences against women, statements 
made to third parties are in some cir- 
cumstances admissible. But the careful 
limits placed upon the admissibility of such 
statements is evidence of the jealousy 
with which their admission is regarded. 
They must be complaints, made voluntarily 
and at the earliest convenient moment, 
and even then they are received not as 
evidence or corroboration of the facis 
complained of, but as evidence of the 
credibility of the complainants’ testimony 
tothe facts alleged, and, where consent 
is a defence, to negative consent. They 
are inadmissible in any other class of case. 
See R. v. Osborne (1). 
` Iw Jones v. S. E. & Chatham Ry. Co.'s 
Managing Committee (2) an attempt was 
-made to enlarge the classes of case in which 
such evidence is admissible. In that cdse 
the ‘plaintiff who had met with an ‘accident 
as she alleged in the course of her employ- 
ment was cross-examined as to statements 
made to third parties’as to the cause of her 
injury. When she in turn was called as a 
witness, evidence was sought to be given 
as to statements made by her in her own 
favour to third parties, but was rejected. 
On appeal to the Oourt of Appeal; Swinfen 


Eady, L.J. at p. 777*, said :— 

“It-wds argued that- there is in certain cases a 
rule under which a witness may be asked to give 
particulars of what a person has said shortly after 
an occurrence and a complaint that such 8 person 
may have made shortly after an occurrence not 
as being evidenceof the facts complained of but as 
being evidence of the consistency of the story 
of.the complainant from beginning to end, and it ig 
said that such a question ought to have been 
admitted in the present case on that principle. 
The answer is two-fold. First, that the principle 
has no application to 8 case of this kind. No 
doubt in cases especially of violence on women 
(1) (180531 K B 551; 74 L J K B 311; 92L T 393; 53 
W R494; 69 J P 189; 21 T L R 288, 

(2) (1918) 87 L J K B 775; (1918) W O & I Rep. 190; 
118 L T 902. 


*Page of (1918) 87 L, J. K. B.—[Ed] 
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and girls, the rule is established under which a 
question of that kind isallowed to be put ..,..That 
is a apecial class of case. Secondly, this statement 
was made twodays after the alleged accident and 
not shortly after. Ifa statement of that kind were 
admitted, it would be easy to manufacture 
evidence by telling your various friends and then 
palling them as witnesses to prove what you told 

In the same case Neville, J. set out tke 
general rule applicable to that, and as 
their Lordships think, to this case, as 
follows :— . 

“We have simply to epply the general rule of 
evidence that statements may be used against a 
witness as admissions, but youare not entitled to 
give evidence of statements on other occasions by 
the witness in confirmation of her testimony.” 

In their Lordships’ view these observa- 
tions correctly set out the rule of evidence 
applicable to this case, and the letter is 
inadmissible on both the grounds referred 
to above. No evidence has been given. 
to show whether the statements in the 
letter were made with reference to some 
event which had only just happened, but 
quite .apart from the time that elapsed’ 
between thehappening of the event and 
the recording of the statement, the letter. 
is, in their Lordships’ view, inadmissible 
upon the other ground given by Swinfen 
Eady, L. J : 

The letter was tendered and received by 
the Ocurt that its contents might be used. 
in evidence to prove that. the appellant 
had made up his mind to purchase the. 
farm-before he saw the advertisement, 
and the.Oourts relied uponit at least as 
corroboration of that fact. For this purpose: 
it was wholly inadmissible and in these’ 
circumstances the case must go back to. 
be tried by a Oourt cf first instance upon 
evidence which the Court can properly: 
receive and upon such evidence only. 

Their Lordships would desire to add 
that in their opinion itis not legitimate 
to draw the inference that the agreement 
of February 3, 1927, would require more. 
time for preparation than the time between 
January 29 and February 3, even ifthe 
appellant did not see the advertisement 
until that date. No evidence to that effect 
was given and as the documentis neither 
long nor difficult, four or five days seem 
ample time in which to draft it. 


But it will be for that Court, after 
having heard the respective parties, the 
appellant and Mr. Hunter and such other 
evidence and circumstances as may be 
legitimately put before the Court, to 
decide who is in the right. In so deciding’ 
it should not admit or pay any regard ta 
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the contents of the letter of December 
23,. 1926, either as evidence of the truth 
of its contents or as evidences of the 
consistency of Mr. Hunter's story. f 

Their Lordships will humbly so advise 
His Majesty. 

The appellant, who has been successful 
before their Lordships’ Board, will receive 
the costs of the appeal tothe Court of 
_Appeal for Eastern Africa, and the costs 
‘Qf this appeal, the latter on the pauper 
‘scale. The costs in the Court below should 
abide theresult of the new trial. 


S. Case remanded. 


Solicitor for the Appellant.—Messrs, A. L. 
Brydon & Co, 


MADRAS HIGH COURT 
Second Appeal No. 913 of 1936 
August 26, 1938 


‘Wapsworta, J. 


ADOOR ARUNACHALAM CHETTY— 
APPELLANT 


Versus 


KONJITESESHIAH CHETTY AND . 
-ANOTHERB— RESPONDENTS 


>" Hindu Widows’ Remarriage Act (XV of 1856), 
8 2—Release deed executed by guardian of child 
widow in consideration of execution of promi 
note by co-parceners of deceased husband for certain 
amount in lieu of maintenance payable to widow 
during all her lifetime—Widow attaining majority 
and ratifying deed—Suit by guardian against co- 
parceners for balance due on pro-note—Wirdow re- 
ai sa ka eaaa held, could not repudiate 
claim. 

The plaintiff, the maternal uncle of a child widow, 
was acting as her guardian after the death of 
her husband. In that capacity, he opened negotia- 
tions with the co-parceners of the deceased hus- 
band ofthe widow and there was an arbitration 
and 8 series of documents came into existence on 
the same date. The plaintif as guardian of the 
widow executed a release deed, which recited that 
in consideration of the execution of a promissory 
note for kis. 2,500 in favour of the plaintiff, a 
fixed amount in lieu of maintenance payable to the 
widow duriug all her lifetime, she suirenders her 
rights in the estate of her husband's co-parceners 
and renounces all claims which she might have as 
& result of any change uf circumstance, stc., and 
releases her right to maintenance. The widow on 
attaining majority ratified the release deed and the 
guardian brought a suit for the balance due on “the 
pronote. The widow subsequently re-married : 

Held, that when once the promissory uote and 
the discharge document had been executed, the 
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widow no longer had any interest in her husband's 
estate. She had taken in substitution therefor a, 
claim against her uncle to the proceeds of the 
promissory note debt due by the co-parceners to the 
plaintiff, the uncle. This debt due by the co- 
parceners to the plaintiff could not be treated as 
an interest in the property of the deceased husband 
which the widow could claim, Hence neither on 
the strict letter of the Hindu Widows’ Remarriage 
Act, nor in equity, had the co-parceners the right 
to repudiate the debt. 


5. A. against the decree of the District 
Court, Nellore, in A, S. No. 77 of 1934. 

Messrs. C. Vasudevan and Bhagawat, for 
the Appellant. 

Mr M. S. Ramachandra Rao, for the 
Respondents. 


Judgment.—The plaintiff sued on a 
promissory note which was executed in 
circumstances about which there is no 
dispute. The plaintiff is the maternal 
uncle of a child widow and was actin 
as her guardian after the death of her 
husband. In that capacity, he opened 
negotiations with the co-parceners of the 
deceased husband cf the widow and there 
was an arbitration and a series of docu- 
ments Came into existence on the same 
date. The plaintiffas guardian of the widow 
executed a release deed, Ex. 2. It recites 
that in consideration of the execution of 
a promissory note for Rs. 2,500 in favour of 
the plaintiff, a fixed amount in lieu of 
maintenance payable tothe widow during 
all her lifetime, she surrenders her rights in 
the estate of her husband's cc-parceners and. 
renounces all claims which she might have 
as a result of any change of circumstances 
atm Tel6ast her right to maintenance. 
On the same date, there is Ex. | which 
is a deed of indemnity executed by the 
plaintif. It recites the receipt of Rs. 2,500 
in the shape. of a promissory note, under- 
takes to get the widow lo ratify the release 
deed as soon as she attains her majority 
and to hold the defendants blameless in 
the event of any claim by her. On the 
same date we have also Ex. A, the suit pro- 
Missury note, executed by the defendants 
in favour of the plaintiff, which recites: 
“We agreed to pay you the sum of Rs, 2,500 
being the maintenance amount for the 
widow.” On this promissory note, there is 
endorsement of payment of Rs. 1,250. The 
suit for the balance due on the promissory 
note was presented on July 24, 1933. On 
beptember 9, 1933, after the filing of the 
suit, the widow executed Ex. B, in which 
bhe rauifies the aciou o, her guardian 
in releasing her maintenance right as the. 
plaintif dad undertaken in Ex. 1 tnat 
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she should ratify his action. On September 
14, 1933, the widow re-married. 

It is not now contended that the suit by 
the promisee under Ex. A is incompetent 
because: of the absence from the array of 
parties of the widow who is the beneficiary 
under the arrangement whereby the promis= 
sory note came into existence. Such a con- 
-tention would clearly be untenable. It is, 
however, contended that the Districi Judge 
was right in holding that by virtue of the 
provisions of s. 2, Hindu Widows’ Remar- 
riage Act, the widow having by her marriage 
forfeited her right to maintenance from her 
husband's estate, the balance due under the 
promissory note executed in lieu of mainten- 
ance to the plaintiff cannot be claimed. The 
relevant words of s. 2, Hindu Widows’ 
Re-marriage Act, are as follows ; 
* «AJl rights and interests which any widow may 
have in her deceased husband's property by way 
of maintenance... .....shall, upon her remarriage, 
cease and determine as if she had then died.” 
>It is contended that the claim for the 
unpaid amount due under this promissory 
note is in fact aright to claim mainten- 
ance out of the property of the deceased 
husband. It seems to me that this con- 
tention is unreasonable on the facts of 
the case. On the date of Fx. A, there 
was, in my opinion, a complete settlement 
of the widow's claim to maintenance for 
all time and a composition whereby in 
lieu of an uncertain liability for a recur- 
ring payment towards maintenance, the 
defendants executed a promissory note for a 
jump sum. The nature of this transaction can 
be seen from the nature of the release deed 
executed on behalf of the witfOw Hx. 2, which 
expressly puts an end to any interest which 
the widow might have in the property of 
her. deceased husband in considera- 
tion of a payment which is treated as 
baving already been made by the execution 
of the promissory note; that is to say, there 
is. a completed contract whereby the co 
parceners of the deceased husband, taking: 
into consideration the uncertainty of the 
future claims which the widow might make, 
compounded for those claims by a fixed 
sum which was treated as having been 
- paid by the substitution for the actual 
payment of a promissory note executed 
by the defendants to the uncle of the 
widow. When once this promissory note 
and this discharge document have been 
executed, the widow no longer has any 
interest in her husband's estate. She has 
taken in substitution therefor a claim against 
her uncle to the proceeds of the promissory 
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note debt due by the defendants to the 
plaintiff, the uncle. I fail to see how this 
debt due by the defendant tothe plaintif 
can be treated as an iaterest in the pro- 
perty of the deceased husband which the 
widow can claim. Tha widow could not 
sue on this promissory note nor could 
she claim anything from her husband's 
eo-parceners; her right would be to sue the 
present plaintiff. : Looking at the worda of 
the Act, it is clear the.position of the widow 
on ré-marriage is that she bas no more 
rights in her husband's property than she 
would have if she died on the date whea 
she re-married. Could it for a moment be 
contended that if this lady had died instead 
of reemarrying, her death would have provid- 
ed a defence tothe suit on the promissory 
note by the plaintif? Quite clearly, it 
could not. When this promissory note debt 
was incurred, it was incatred in lieu of the 
cash payment which was the consideration for 
the releasedeed executedon behalf of the 
widow: Thatcash payment was in facta 
composition for a recurring claim which might 
conceivably endure for 70 years or more 
or might on the other hand be terminated 
in a short space of time by various 
circumstances, one. of which might be the 
untimely death of the widow. It may 
be that the defendant did not actually 
visualize the possibility of the widow's 
re-mafriage, but it may be taken that they 
agreed to the payment of a:cash sum in 
lieu of an uncertain claim which might be 
affected by various contingencies, e.g. a, 
change inthe circumstances of the family ot 
a lapse into unchastity of the Claimant. It 
is not, tomy mind, open to them to say,. 
“there is one contingency which we over- 
looked in agreeing to this payment and 
that is the contingency of the widow's 
re-marriage.” Neither on the strict letter of 
the Act nor in equity, have the defendants,’ 
to my mind, the right to repudiate this 
debt. I therefore allow the appeal and 
restore the decreé of the learned District 
Munsif with costs in the first Appellate: 
Court and in this Court. 


N.B Appeal allowed. - 


e . 
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MADRAS HIGH COURT 

. Appeal No. 139 cf 1929 

January 28, 1938 
PANDRANG Row, J. 
On difference between 
Mapuavan Nair AND Stong, JJ. 
and afterwards 


e Mapuavan Nair AND Kine, JJ. 


CHOCKALINGAM CHETILIAR— 
APPELLANT 


versus 


MEYAPPA OHETTIAR AND oTHEss— 
ResgonpENTS 

Contribution~—Suit-for—A andJ partners in frm— 
Firm dissolved in Notember 1908 by J's retirement— 
In February 1908, J who was agent of another firm 
lending money to firm in which he was partner with 
&+-Sutt by lending firm in 1912 against all partners of 
debtor firm including A as wellas his son and grand- 
son (plaintiffs) and obtaining decree — Family house 
of plaintiffs’ attached in execution — Plaintiffs pay- 
ing off whole decretal sum and suing others jor con- 
tribution of their share — Suit-held maintatnable— 
Doetrine of pious obligation, if applies—Partnership 
—Righis of pariners—General tight to have accounts 
taken, barred—Share in partnership assets or con- 
tribution, if can be claimed—Rights and liabilities of 
partners—neurring of debt by one, whether makes it 
debt due by one to another until accounts are taken 
—Hindu Law—~Joint family — Partnership — Karta 
entering tnto partnership with stranger — Other 
members, if ipso facto become partners — Debts— 
Father—Son's liability—Pious obsigation — Nature 
of doctrine explained—Res judicata —Co-defendants 
—No conflict of interest between them in previous 
suit, real conflict being between plaintiff and some of 
defendants,—Decision as to righis’ and liabilities of 
co-defendants not mnecessury — Decision, whether 
operates as res judicata in subsequent.suit with regard 
to conflict between co-defendants. 

Per Pandrang Row, J.—The right to contribution 
as bétween partners is not essentially different from 
the right to contribution as between persons who are 
jointly liable in respect of.a debt. The partner's 
action for contribution is conditioned, however, by 
the special law of partnership. The contract of part- 
nership does not really affect the 1ight to contribu- 
tion but only the method of enforcing it. So long as 
the partnership continues or subsists, no separate 
action for contribution ,will lie and the right to 
contribution can be enforced only as part of a 
general suit for accounts of the partnership, the 
reason being that the ‘right of contribution is sub- 
ject to the specialrights and obligations created by 
the contract of partnership. [p. 46, col. 1.] 

, The special contract of partnership has the effect 
of preventing a partner either from suing for his 
share of any particular asset belonging to the part- 
nership or for contribution in respect ofany parti- 
gular partnership transaction, because the contract of 
partnership implies that all individual claims of one 
artner against the otheis must bó the subject Oia 
‘ingle action for accounts and also because of the 
rule of law which discourages multiplicity of actions. 
It does not, however, follow thatan action for con- 
tribution will not lie even in respect of a traneac- 
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tion or debt which does not orcannot form an item in | 
the general partnership account, because the trans- 
action or debt is not a partnership transaction or 
debt at all. The same reason would apply in the 
case ofan action for contribution and such an action 
would not lie because the contract of partnership 
implies an undertaking that the right to contribu- 
tion should be claimed only when an account is taken. 
The reason for the general rule that no action for 
contribution by a partner against his co-partners 
will lie applies however only when the contract of 
partnership subsists, and only to cases where the 
action for contribution is brought by 4 partner as 
such against his co-psrtner as such, The rule of pro- 
hibition in such actions in necessitated by the peculiar 
obligations, rights and duties existing as between 
partners inter se which attract the maxim frustra 
peteret quod mor restiturus esset. Where the part- 
nership relation no longer exists, and where there is 
no likelihood of any restitution being necessary, 
there is no reason to apply the rule prohibiting 
actions for contribution as between persons who 
were once partne:s but have ceased to be such, 
When the reason for the rules does not apply, 
the rule itself does not apply. There canbe no 
doubt that between partners as such the right to 
contribution itself is dependent on the state of 
account between partners. [p. 46, col. 2.] 

As to the right of contribution as between co- 
judgment-debtors, there is no reason why the right 
to sue for contribution which accrues to a co-judg- 
ment-debtor assuch should be denied or made subject 
to any equities arising out of a contract of partner- 
ship many years after the partnership became dis- 
solved and a suit for general account became barred . 
aad the relation of partnership came to an end. This 
right to sue for contribution as between co-judgment- 
debtors is not given by any special enactment. It 
arises out of equity,an equity all the more stringent 
in view of the provisions of s, 43, Contract Act, 
which permits the promisee to compel any of several 
joint promisors to perform the whole of the promise. 
‘The equity of contribution as between co-judgment- 
debtors has always been recognized as part of the 
general equity which ‘requires that one shall not 
bear the whole burden incase of the rest and this 
right to contribution between co-judgment-debtors 
comes into existence only when the common burden 
is discharged and not before, for it is only on the 
discharge of the common burden that the rest are 
eased of that burden, and become subject to the 
eon to bear their share of the burden. |p. 47, 
‘col, 1.) > ; 

A partnership consisted of one A and J, which was 
dissolved by the retirement’ of J in November, 1908. 
J was also agent of another firm. In February 1908, 
J lent certain amount from his principal firm to the 
firm in which he was a partner with A. One M of the 
lending firm and hie son filed a suit in 1912 against 


‘all the pdrtners including A and his son (plaintiff 


No. 1) and grandson (plaintiff No. 2) and obtained a 
decree in 1919 against all thepartners and also 
against the plaintiffs to the extent of their shares in 
the joint family estaté of themselves and A, In execu- 
tiou their family house was attached. A having in 


‘the meantime died, the plaintifis were compelled to 


deposit the whole decretal amount in 1923. Thus 
the entire decree was satisfied by the plaintiffs 


‘alone. They sued the defendant No. 3 who was a 


partner in the firm against which the decree had 


“been ‘passed and the defendants Nos. 1 and 2,-who 


were the sons of J, to recover their share inthe 


“decretal debt. Thesuitfor dissolution of partnershi 


and taking of accounts had alréady been barred. 
~ Held, (by Pandrang Row and Stone, JJ. Madhavan, 


34 
Nair, J., contra), that the plaintifis, who were never 
partners inthe firm, were entitled to contribution 
agsinst thedefendants. The doctrine of pious obliga- 
tion did not stand in the way of the plaintiffs’ claim. 
There was no question in the case, of enforcing and 


applying this doctrine on the partof the sons to pay 
their father’s debt. 


_* [Case-law discussed.} 


Per Madhavan Nair, J. (contra).—Though the 
plaintiffs were not partners, the debt out of which the 
rights and liabilities arose being a partnership debt, 
and the plaintiffs’ liability to pay the same arising 
through andon account of the father's liability, the 
rule of partnership law must be applied and it must 
therefore be beld in the circumstances of this case 
tat the plaintiffs’ suit for contribution must 
Bil. 

Per Pandrang Row, J.—As a partner suing as euch 
end claiming a share out of the partnership assets as 
such, or claiming contribution asa partner has 
no absolute or independent right against his co- 
‘partners, those rights can only be agitated as part 
of generalright to have an account taken of the 
partnership, and, if that action is barred, any right 
which he canclaim only as partner must be held to 
be lost, for such a right cannot be agitated by 
itself. Gopala Chetty v. Vijayaroghavachariar (2), 
explained. 4 

The mere incurring of a debt by oneof the partners 
“does not make ita debt due by any one partner to 

: the other partners. Whether it results in any debt 
due by any one partner to the other partners will 
depend on the taking of accounts and not till then, 
because until the account is ascertained, it is not 
‘possible to say whether any particular partner's 
account will show credit or debit, |p. 51, col. J.J 

Where a managing member of a joint family 
enters into a partnership with a stranger, the other 
members of the family do notipso facto become 
partners inthe business so as to clothe them with 
all-the rights and obligations of a partner as defined 
by the Contract Act. In suchacase the family asa 
unit does not become a partner, but only such of its 
members as in fact enter intoa contractual relation 
“with the stranger; the partnership will be governed 
by the Act. Lichappa Chettiar v. Chockalingam 
Pillai (28), followed. |p. 50, col. 2.3 

Under Hindu Law a son does not “stand inthe 
shoes” of his father even as regards debts not illegal 
or immoral, incurred bythe father. The doctrine of 
‘pious obligation which imposes the liability does not 
„make the son personally liable nor the son's separate 
property liable. It only makes liable the joint family 
property of the father and the son. No doubt the 
‘pious obligation of the son, which becomes a legal 
obligation, is to see that the father’s debt is paid, but 
the debt is nevertheless the father’s debt ; it does 
not becomethe debt of the son also because of this 
obligation though it is no doubt binding on the 
joint family estate. The doctrine really means 
‘nothing more than this, that while the managing 
member ofa joint Hindu family who is not the 
father, can incur debts binding on the joint family 
property only for justifying necessity or benefit or 
where there is bona fide belief by the lender after 

roper inquiry in the exislence of such necessity or 
Bene, the father, who is the managing member of 
the family, can bind the joint family property in 
respect of all debts which are not illegal or immoral. 
-The pious obligation of the sons in the lattercase 
prevents them from denying the liability of the joint 
family estate, The effect of the doctrine is certainly 
not to make the sons debtors themslves or to make 


‘them stand inthe shoes of the debtor - father. 
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Sat Narain v. Sri Kishen Das (29) and Brij Narain 
Rai v. Mangla Prasad (30), relied on. (pe 51, col. 


Where there was no real conflict of interest between 
the co-defendants in the previoas suit and the real 
contest in that suit was between the plaintiff and 
some ofthe defendants and it was not necessary to 
determine the rights and liabilities ofthe co- 
defendants inter se, and there was in fact no decision 
in the previous suit as to the rights of the co- 
defendants, the decision in the previous suit does not 
operate as res judicata in a subsequent suit with 
regard to conflict between co-defendants in the 
previous suit. Fakirchand vy. Naginchand (1), rebied 
on, p. 37, col. 2.) 


A. against the decree of 
porary Sub-Judge, Devakottah, 
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Madhavan Nalr, J.—Dlaintiff No. 1 j 
the appellant. This appeal arises out of a 
suit instituted by the plaintiffs to 1ecover 
from defendant No 3 personally and from 
defendants Nos. 1 and 2 out of the family 
properties, Rs. 17,358 with subsequent 
interest at 12 per cent, per annum or in 
the alternative to recover from all the 
defendants 14/20th of the said amount 
with interest by way of contribution in 
respect of a decree debt discharged by 
the plaintiffs in execution of the decree in 
Appeal No. 296 of 19170n the file of the 
High Court: see Ex. F. In the plaint 
the share of the debt claimed by way of 
contribution is 17/20, but in the argument 
the claim was altered to 14/20, accepting 
the contention of the defendants. aa 

S. A. Subramania Chetty and 8. N. 
Subramania Chetty, defendant No. 3 in the 
suit, sons of two brothers, started a money- 
lending firm at Singapore under the name 
and style of S.N.A. with a capital - of 
more than six lakhs of dollars. The 
agenis of the firm irom 1901 to 1908 
were successively Avadiappa Onetiy and 
Jayangondan. ‘They as well as §.A. Sub» 
ramania Chetty,one of the partners, are 
now dead. Plaintiffs Nos.1 and 2 in the 
present suit are the son and the grandson 
by a  pre-deceased son of Avadiappa 
Chetty. vefendants Nos. 1 and 2 are the 
sons of Jayangondan- On the death of 
8. A. Subramania Ohetti, his mother 
adopted defendant No. 4 as .son to her 
husband, Subramania Ohetty's father, and 
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his widow adopted defendant No. 5 as 
son to Subramania Chetty himself. For 
the purpose of benefiting their agents it 
was the custom with these partners to 
start smaller firms in which their firm as 
well asthe agents became partners. During 
the time of Avadiappa Ohetty, S. N. A. 
Firm and himself carried on such a 
partnership under the style of V. R. M. A. 
Firm. We are not directly concerned with 
thgt firm in the present case. Avadiappa 
Chetty was agent till about the end of May 
1903. He was succeeded by Jayapgondan. 
After the latter became the agent of the 
8S. N. A. Firm, a smaller Firm V. R. M. A. 8. 
was started. It had a capital of 20,000 
dollars. This is the firm with the dealings 
of which we are concerned in this appeal. 
The partners of this firm were S. N. A. 
Firm, Avadiappa Chetty and Jayangondan. 
The plaintifis stated that the shares of the 
partners in this firm were 8. N. A's share 7 
and 7, Avadiappa Chetty and Jayangondan’s 
share 3 ard 3. The defendants contended 
that the shares were in the proportion of 
5,.5,6 and 4. At the trial the plaintiffs 
admitted tkat the shares were in the 
proportion stated by the defendants. On 
November 11, 1904, S. A. Subramania 
Chetty of the S. N. A. Firm, died leaving 
a will. Afterwards defendant No. 3 for 
all practical purposes continued to manage 
the N. A. Firm through the agent 
Jayangondan who, it will be observed, was 
a partner of the firm of V. R. M. A. 8. 
along with Avadiappa Chetty andS.N. A. 
Firm and was also the manager cf 
V. R. M. A.S. Firm. f 

After a. litigation which lasted from 1907 


to 1912, Ramaswami Chetty, the executor’ 


of B. A. Subramania Chetty, obtained 
probate of his will which was confirmed by 
the Privy Council on February 21, 1916. 
In the meanwhile Subramania Chetty’s 
widow's attorney sued defendant No. 3 fora 
declaration that the S. N. A. Firm had 
become dissolved by reason of Subramania 
Chetty’s death and for accounts of the 
partnership. Ths present defendant No.3 
contended that the suit was barred by 
limitation and got it ultimately dismissed 
by the Privy Oouncil on March 2, 1916, 
on that point. After Jayangondan became 
the agent of S. N. A. Firm, he was also the 
adathi agentof M.S. A.M. Firm of Meyappa 
Ohetty. As such agent he lent 3,000 
. dollars of M. 8. A. M. Firm's money to V. R. 
M.A. S. Firm on February 29, 1908. At 
about this time both 8. N. A. Firm and the 
V, R. M. A, 5. Firm had suffered heavy 
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es. In November 1908, Jayangondan 
ae and his liabilities were taken over 
by defendant No. 3 on behalf of the S. N. A. 
Firm. On Jayangondan’s retirement defen- 
dant No. 3 appointed Ramanathan Ohetty, 
defendant No. 4's father-in-law, as the 
agent of the S. N. A. Firm. This agent 
paid on September 3, 1909, 567 dollars to 
Narayanan Ohetty, the adatht agent who 
succeeded Jayangondan in, the M. 8. A. M. 


F irm; 

In 1912 Meyappa Chetty of the M. 8. 
A. M. Firm and his son Palnaiyappa Chetty 
instituted O.8. No. 177 of 1912 on the file 
of the Sub-Court, Ramnad, against Avadi- 
appa Chetty and the present plaintiffs Nos. 1 
and 2 (defendants Nos. 1,2 and 3 in that 
suit), Jayangondan and the present defen- 
dants Nos. land 2 (defendants Nos. 4, 5 
and 6), the present defendants Nos.3 to 5 
(defendants Nos. 7,8 and 9) and Ramaswami 
Chetty (defendant No. 10), the executor of 
the will of 8. A. Subramania Ohetty, for 
the recovery of the amount due on the 3,000 
dollars loan, That suit was firet dismissed 
by the Sub-Court but -the dismissal was 
set aside by the High Court which remanded 
the case for fresh disposal. Then the 
Subordinate Judge held that the partner- 
ship became legally dissolved by the death 
of S. A. Subramania Ohétty in November 
1904, that at any rate 16 became dissolved 
by the retirement of Jayangondan in 
November 1908, that Jayangondan had 
no authority to borrow money so as to 
bind Avadiappa Ohetty and the V.R. M. 
A. S. Firm, that Jayangondan’s acts would 
bind only defendant No. 3 and himself, that 
Ramanathan Chetty was the agent of 
defendant No. 3 alone and that the payment 
made by him of interest which was after 
the retirement of J ayangondan would bind 
only himself and not the other partners of 
the firm. Eventually the Court passed a 
decree for the amount on defendant No. 7 
alone and held that the debt was not binding 
on the other defendants: see Exs. 32 and E. 
On appeal the High Court held that Avadi- 
appa Chetty was and continued to be a 
member of the firm at the date of the 
deposit and subsequently, and that defen- 
dants Nos. 2 and 3, being the sons of Avadi- 
appa Chetty, defendant No. 1, were liable to 
the extent of the family property in their 
hands. As regards defendant No. 4 the 
High Oourt held that his retirement from 
the firm after selling his share to defendant 
No.7 would not absolve him from liability 
as the plaintiffs had no notice of his retire- 
ment. In its opinion the payment of interest 
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was made in the usual course of business, 
and as such, bound the partnership. A 
decree was therefore passed by the High 
Court also against defendants Nos. 1 and 4 
Personally and to the extent of the family 
property in their iands against defendants 
Nos. 2 and’ 3 (the present plaintiffs Nos. 1 
and 2) and against defendants Nos. 5 and 
6, the sons of defendant No. 4 (the present 
defendants Nos. 1 and 2). The decree of the 
lower Court was confirmed in other respects: 
that isthe suit against the legal represen- 
tatives of 8. A. Subramania Ohetty,; who 
were defendants Nos. 8, 9 and 10 was 
dismissed. Defendant No. 3 had not appeal- 
ed from the lower Court's decree. So the 
result of the High Court's decree was that 
the suit debt was made liable on defendants 
Nos. 1 to 7 in the suit who, as already 
stated, were Avadiappa Chetty and his son 
and grandson, the, present plaintiffs Nos. 1 
and 2 (defendants Nos. 1, 2 and 3in the 
suit), Jayangondan and his sons, the present 
defendants Nos. 1 and 2 (defendants Nos. 4, 
5 and 6), and defendant No. 7, the present 
defendant No. 3: see Exs. 33 and F. 
In execution of the decree Avadiappa 
Chetty’s house was attached and his sons, 
the present plaintifis Nos. 1 and 2 (defen- 
dants Ncs. 2 and 3 in that suit) deposited 
the decree amount of Rs. 12,693 10-8 into 
Court on June 26, 1923 (see Ex. J). It was 
drawn by the decree-holder Palaniappa 
Chetty and satisfaction. of the decree was 
entered. up on July 12, 1923. As already 
stated, in thé suit out of which this appeal 
arises, the plaintiffs claim Rs. 17,358 against 
defendant No. 3 alone or in the alternative, 
contribution from the defendants of their 
14/2Cth share .of the decree debt. The 
plaintiffs’ case is that defendant No. 3 alone 
ig responsible for the suit debt. The liabi- 
lity of defendant No.3 has been pressed on 
Various grounds. It was contended thatthe 
V. R. M. A. S. Firm was a subsidiary firm of 
the 8. N. A. Firm, that it had no independent 
business, that.no loans were to be prccured 
or obtained by it, that its liability was 
limited to its capital of 20,000 dollars, that 
the S. N. A. Firm alone was responsible for 
all the losses over that amount, and that 
defendant No. 3 who now represents the 
8. N. A. Firm was alone liable to discharge 
the decree debt. The plaintiffs also alleged 
that after the death of 5. A. Subramania 
Ohetty in November 1904, both S. N. A. and 
V.R.M.A.S. Firms became diss Ived and 
ceased to bé going-concerne, that the firms 
were afterwards only being wound up, that 


while so, Jayangondan had no ‘power to 


i) 
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borrow money on behalf of V. R., M. A. 8. 
Firm so as to bind the firm, that the loan 
borrowed by him would be binding only on 
defendant No, 3 whose agent alone Jayan- 
gondan was and not on Avadiappa Chetty; 
and that Ramanathan Ohetty had no 
authority to pay the interest on behalf of the. 
firm. Defendant No. 3’s contention was that’ 
there was no such agreement as the one. 
pleaded by the plaintifs and that as a 
matter of fact both the firms continu@d 
working after the death of 8. A. Subramania 
Chetty, that Jayangondan had power to 
borrow money so asto bind the tirm, and 
that the payment of interest made by 
Ramanathan Chetty would also be binding 
on the firm. 

On all the above points the lower Ovourt 
found against the plaintiffs’ contentions and 
accepted the case of defendant No. 3. It 
was therefore held that defendant No, 3 was 
not exclusively liable for the suit debt. With 
respect tothe claim for contribution made 
by the plaintiffs the iower Oourt held that 
since the debt is a partnership debt and a 
suit for taking partnership accounts was 
barred, the claim for contribution also could 
not be sustained In the result the plain- 
tiffs’ suit was dismissed. In appeal each 
of the above -findings has been contested 
by the learned Counsel for the appellants; 
but the main question argued was whether 
the V. R. M. A. S. Firm continued as a 
going concern afier the death of Subra- 
mania Chetty with power to borrow loans, 
the contention being that it was being 
wound up and the agent had no power to 
borrow any loan in the circumstances and 
that the deféndants are liable to contri~. 
bution. We will now proceed to consider 
these points in order. 

The first point is whether there was an 
agreement between the partners when the 
V.R. M. A.S. Firm was started that it 
should not carry on independent business, . 
and that its liability should be restricted to 
its share capital of 20,000 dollars. (After 
discussing the evidence his Lordship 
proceeded). Taking the evidence as a. 
whole we are inclined to hold that both 
the firms S. N.A. and V. R. M. A. S. were 
not dissolved after Subramania Ohetty’s 
death in 1904, that these firms were 
continued as going concerns and were 
doing business át the time of the suit 
deposit, that this was known to Avadiappa, 
that he carried on correspondence with 
Jayangondan which shows his knowledge 


` of the affdirs, that he gave him advice with ° 


regard tothe management of the business, 
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that Jayangondan as a member of the 
y. R. M. A.S. Firm had power to borrow 
from ‘the M. A. 8. M. Firm so as to bind 
the partners and that the loan borrowed 
by Jayangondan is, therefore, binding 
not only on himself and defendant No. 3 
but also on Avadiappa. Jayangondan’s 
retirement and assignment of his liabilities 
to the S. N. A. Firm will not also absolve 
him as no notice was given of his retire- 
ment. These are in the main the conclu- 
siens arrived at by the Subordinate Judge 
and were also the conclusions arrived at 
by the High Court on the previous 
occasion. In our opinion it has not been 
shown that the evidence does not warrant 
these conclusions. 


Jayangondan after, the loan was borrowed 
paid interest to the M. 8. A.M. Firm on 
the money every three months and when 
Ramanathan succeeded him he made one 
payment towards interest on September 
3, 1909. Then came the suit O. S.Nc.177 
of 1912 already referred to. This suit institut- 
edon July 22,1912, though filed more than 
three years after .the date of the loan, was 
within three yeara ofthe date of payment 
made by Ramanathan. These payments of 
interest also bind the members of the 
V. R. M. A. S. Firm. It is said that 
Ramanathan was appointed agent oaly by 
defendant No. 3 for the S. N.A. Firm and 
that so-far as Avadiappa was conceraed, he 
is not to be treated as his agent. This argu- 
ment was not accepted before and cannct 
be accepted now in the light of the evi- 
dence adduced, It is true that Ramanathan 
was appointed agent fcr the S.N. A. Firm 
by defendant No. 3 alone but the agent for 
the S. N. A. Firm was also the agent for 
the V. R. M. A. 8. Firm. Avadiappa 
himself recognized him as agent of the firm 
in succession to Jayangondan. Exhibit 19 
(October 1, 1908) a letter from Ramanathan 
to defendant No. 3, shows that Avadiappa 
has written to him to send money. This 
was long after the deposit by the M.S. A. M. 
Firm. Evidence shows that Ramanathan 
was accepted both by Jayangondan and 
Avadiappa as the agent of the Firm. The 
payment of interest by him was in the 
course,of business and must therefore. bind 
the members of the firm. For the aboye 
reasons, we hold that it has not been 
proved on the evidence that defendant 
No. 3 is alone liable to discharge the.debt 
borrowed by the V.R. M. A. 8. Firm which 
must be held to be a partnership debt 
‚binding on all.the, members. and the pay- 
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ment of interest by Ramanathan kept the 
debt alive. 

In view of the conclusions arrived at by 
us on the evidence which are the same as 
those arrived at by the High Court on the 
previous occasion, it is not necessary to 
consider the question argued by the learned 
Advocate-General that the findings of the 
High Court are res judicata and that we 
ate therefore precluded from re-considering 
the evidence afresh. In our opinion, this 
plea of res judicata cannot be upheld. The 
res judicata pleaded in the case is one 
between cc-defendants. Defendant No.3 and 
the present plaintiffs and other defendants, 
were co defendants in O, 8. No. 177 of 1912. 
Defendant No. 3 did not contest the suit. 
The other contesting defendants,, that is, the 
present plaintifs and othere, pleaded that 
they were not liable on the suit claim. The 
plaintiff obtained the decree against the 
present defendant No. 3, Avadiappa, his 
son aud grandson (the present plaintiffs), 
Jayangondan and his sons—the main con- 
testing defendants.’ The question is “Was 
there a real conflict of interest between 
defendant No.3 and the present plaintiffs 
in thatsuit? Wasit necessary to give relief 
io ‘the plaintiff in the circumstances of ths 
case to determine the rights and liabilities 
of the co-defendants in that suit? And was 
there such a determination of the relative 
righis and liabilities between the co-defen- 
ants?" 

In our opinion there was no conflict of 
interest between defendant No. 3and the 
other defendants including the plaintiff in 
the suit of 1912. It is true that defendant 
No. 3 admitted his liability but the admis» 
sion of his liability was not in any way 
affecled by the question whether the co- 
defendants were liable to the plaintiff. 
Each would’ have been liable for the claim 
in full if the facts alleged in the case 
were substantiated. It would thus appear 
that there was no real conflict of interest 
between the codefendants. The real 
contest in that suit was between the plaintiff 
and the defendants other than the present 
defendant No. 3. To decide this point it 
was not necessary to determine the rights 
and liabilities of the co-defendants inter 
‘se. The decision was only necessary to 
determine the contest between the plaintiff 
in that suit and the other defendants and 


furthor there was really no decision in the 


former suit as to the rights, of the ‘co- 


defendants. In these circumstances it is 


-diffieult .to.hold .that the decision of the 


“High Court ïn previous. suit operates ag 


38 
res judicata with regard to the conflict 
between the plaintiff and the contesting 
defendants in the present suit. The case 
under consideration falls strictly within 
the operation of the decision in Fakirchand 
v.. Naginchand (1). 

The plaintiffs having failed to prove for 
the reasons given above that defendant 
No. 3 alone was liable to discharge the 
partnership debt, it becomes necessary to 
consider their alternative case that they 
are entitled toclaim contribution from the 
defendants with respect to the payment 
made by them in discharge of the debt. 
Their father's share in the partnership 
being 6/20ths, they claim that they are 
entitled to be reimbursed to the extent 
of 14/20tha of the amount paid by them 
from the other defendants. The contention 
of the defendants sought to be made liable 
is that the decree amount discharged by 
the plaintiffs being with respect to a 
partnership debt, their only remedy is by 
way of a suit for accounts of the partner- 
ship and nct by way of a suit for contribu- 
tion, and that as the suit for accounts of the 
partnership is admittedly barred by 
limitation, the plaintiffs are not entitled to 
any contribution at all. The learned Judge 
upheld this contention on the strength of 
the decision .in Gopala Chetty v. 
Vijayaraghavachariay (2). Jn that case 
the P. C. held as follows: 


“If a partnership bas been dissolved and accounts 
have been wound up, the mutual rights and obliga- 
tions of the partners therein being discharged, and 
an asset which has been forgotten or treated as 
valueless afterwards falls in, it ought tobe divided 
between the partners in proportion to their shares in 
the partnership, But if no account has been taken, 
the proper remedy of a partner in respect of an 
asset so received isto havean account taken: if his 
rightto sue for an account is barred by limitation, 
he cannot sue’ the partner’ who has received the 
asset fora share of it.” j 


It has been argued by the appellant's 
learned Connsel that the above decision 
does not apply to the present case for two 
reasons: (1) that the present suit is not one 
for an account or for dissolution by a 
member of the firm against the firm and 
that such a suit cannot be instituted by 
the plaintifs who are only members of the 
family cf Avadiappa, one of the partners; 
and (2) that the liability which is sought to 
be enforced is an amount made payable by 


t1) 40 B 210; 33 Ind. Oas. 423; A IR 1915 Bom. 222; 
17 Bom. LR 1106. __ 

(2) 49 I A 181; 74 Ind. Oas. 621; AI R 1922 P 0 115; 
45 M 378; 43 M L J 305; 30 M L T 283; (1922) M W N 
386; 16 L W 200: 26 O W N 977; 24 Bom. L R 1197; 20 
ALJ 862; 360 LJ 308 (P Q ` 


OHOOKALINGAM OHETTIAR V. MEYAPPÀ OHBTTIAR (MADR.) 


18210 


the decree, that the debt thus gets trans- 
formed into purely a decree debt and that 
those who are made responsible to pay it 
by the decree must contribute towards its 
payment in proper proportions. 

The point of law arising for decision on 
the facts found is not at all free from doubt 
and not one of the numerous cases cited 
before us directly bears ‘on it, and so the 
question has to be decided on principle. It 
is clear from the facts as discussed above 
that the partnership which became leg#ly 
dissolved by the death of S. A. Subramania 
Chetty continued as a working concern in 
1908, that the debt was contracted during 
the period of this continuing partnership by 
Jayangondan and that he paid the interest 
on it for some months. He retired in 1908. 
His retirement, strictly speaking, brought 
about the dissolution of this continuing 
partnership, though it cannot absolve him 
from his liability as already pointed out. 
The payment of interest by Ramanathan 
kept the debt alive as against the entire 
firm. The liability of the V. R. M. A.R. 
Firm to pay the debt cannot be disputed; 
and this was what was decided in O. 8. 
No. 177 of 1912 to which the present 
plaintiffs, along with their father, the other 
partners aud their sons, were parties. So 
far the facts are clear. It is also clear that 
the suit for dissolution of partnership and 
for the taking of accounts has already 
become barred. It is equally clear that the 
Privy Council decision does not directly 
bear on the question. In that case the con- 
test was between partners of a firm, and 
that, with respect to a ‘partnership debt; 
whereas in the present case the plaintiffs 
were not partners of the V. R.M. A.S. Firm 
and the claim is made with respect to a 
liability. Further, that was not a suit for 
contribution. Bearing in mind these difer- 
ences, we have to see whether that decision 
can be of any help in deciding the present 
case. In that case it was decided that as 
between partners the only remedy that is 
available is an action foran account; and 
if such an action is time barred and if 
an asset has come into the hands òf a 
partner, then the decision says that the 
other partners cannżt sue him for a share 
of it. It seems to me that though it has 
not been decided by the Privy’ Council, the 
same conclusion should follow if the claim 
arose with respect to a liability, as in the 
present case: see A. 8. No. 100 of 1923 and . 
8. A. No. 392 of 1925 which will be refer- 


‘red to later. It is argued, assume it is 80, 


but what has that to-do with the right of 
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contribution claimed by the plaintiffs who 
were not partners of the firm? and this, 
I think, is the strongest point pressed by 
the appellants. To answer this it will be 
necessary to consider the nature of the 
liability incurred by the partners and in 
what relationship the plaintiffs stand to 
their father who was a partner of the firm 
with respect to that liability. The judg- 
ment of the High Court makes it clear that 
there is no distinction between the liability 
ofelefendant No. 3 and that of defendant 
No. land that the liability of the one with 
respect to this partnership debt stood on 
the same footing as the liability of the other. 
The liability of the sons of defendants 
Nos. 1,3 and 4 to pay their father’s debts, 
not being illegal or immoral, arises on 
account of the pious obligation to save 
their father from sin. It is true that this 
liability is not a joint liability, nor is ita 
joint and several liability. It is also true 
that this liability is not one imposed upon 
the sons because they are the personal repre- 
sentatives of their father, Itis said that 
in all strictness the liability of the sons 
has nothing to do with the contract or the 
partnership liability. All these miy be 
_ conceded, But what do these all lead to? 
They do not, in my opinion, show that the 
liability of the son is altogether an indee 
pendent liability which has no connection 
with their father’s liability. Suppose the 
plaintiff's father Avadiappa filed a suit 
against defendant No. 3's son basing their 
liability on the ground of pious obligation. 
I take it they could raise all the defences 
‘which their father could raise. If the 
suit against the father is time-barred, the 
suit against the sons also must necessarily 
be barred;. otherwise a partner cannot 
proceed against another pariner, but can 
proceed against his sons. This, I think, 
follows from the representative charscter of 
the father, In this connection attention 
may be drawn to the decision in Narayana 
Chettiar v. Veerappa Chettiar (3). In 
that case defendant No. 1 and his 
brother, defendant No.3, were adjudicated 
bankrupts. Defendant No. 2 was the 
son of defendant No. 1 and defendants 
Ncs. 4 and 6 were the sons of defendant 
No. 3. All the five were members of joint 
Hiodu family and had some family prop- 
erty. It was contended that the effect of 
the discharge of the father was only to 
release him from liability but that it does 

(8) 40 M 581; 35 Ind, Cas, 918; A I R 1917 Mad. 983; 
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not affect the Hindu Law liability of tha 
sons to pay the debts of the father, and 
the creditor was entitled to sue the sons 
and recover the debt from out of their 
shares of the joint. family property. Ad- 
verting to this argument, the learaed Judges, 
Ayling and Srinivasa Ayyangar observed 


as follows: 

“The matter may algo be viewed in another way. 
The affect of the discharge was uadoubtedly to release 
defendants Nos. 1 and 3 and no suit could have 
been instituted against them. If, as already stated, 
no suit can be instituted against the sons alone, at 
any rate so long as the father is alive and the 
family undivided, even though the father's liabi- 
lity is subsisting, the present suit against the sons 
alone must a fortiori be bad. This, we think, is 
the necessary result of the extinction of the liabi- 
lity of the father, for it is only so long as the liability 
of the father subsista that the pious obligation of 
the son lasts.” 


(The italics are mine.) I am using this 
decision only to illustrate the proposition 
that the obligation imposed upon a Hindu 
son to pay his father's debt (in this casea 
partnership debt) is not to be treated as 
such an independent debt which, in its 
nature, has no connection with the liability 
of the father. True, it is not a liability in 
tha nature of a partnership debt, with res- 
pect to the son because he was not a pari- 
ner and did not contract the debt, but as 
originating initially on account of the 
father, the liability can last only so ‘long as 
the liability of the father can last and if 
that liability ceases to exist or becomes 
anenforceable. then the liability of the son 
arising, though it does on account of the 
pious obligation, must also become unen- 
forceable. If this is true, then the liabilities 
are interedependent and it is not right to 
treat the son's liability, though it is not 
strictly speaking a partnership liability, as 
having nothing todo with the father or his 
liability. It comes into existence on account 
of the father’s liability and everything that 
a father can plead to resist that liability 
can be pleaded, in my opinion, by the son 
also. In short, the son's obligation is limit- 
ed by the nature of the obligation of the 
father. In my opinion the fact that the 
debt has become a decree debt does not 
alter the situation. If the plaintiff's father 
cannot enfore the right of contribution 
against the defendants, this, I think, follows 
from Gopala Chetty v. Vijayaraghava- 
chariar (2) then I think it must also follow 
that they cannot themselves enforce that 
right. In the circumstances I think it is 
difficult to treat the plaintiffs as strangers 
and the suit as a simple suit for 
contribution devoid of all ita connection 
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with thé nature of the liability that is 
sought to be enforced, which,, in my 
opinion, is essentially a parnership liability. 
An unreported decision of this Court, 
A. S. No. 100 of 1923, supports the conten- 
tion of the respondent. In that case the 
dissolution ‘of the partnership took place in 
` 1909, .The partnership had, by that time, 
incurred a. debt toa stranger. A suit was 
brought..by him, O. ‘S. No. 78 of 1915, 
against the partnership aid a decree wab 
passed on August 31, 1916. The plaintiff 
paid the decree amount on February 16, 
1917, and instituted a suit for ‘contribution 
on January 17, 1921. It was held, on the 
strength of 'Gopala Chetty v. Vijayaragha- 
vachariar (2) that as the suit for a genera 
account was barred by limitation the 
plaintiff's suit for ccntribution must also 
fail. No doubt the suit was by a partner 
against another partner, but that, I think, 
should not make any difference for 
the reason which I have already given. 
This decision was followed in S. A. No. 392 
of 1925. It may be stated here that both 
these cases are authorities also for the posi- 
tion that the principles of the- Privy Coun- 
cil case would apply if the claim arose out 
of debts paid, and one partner wants con- 
tribution from another arising cut of the 
joint obligation to discharge the debts in 
proportion to their shares in the partner- 
ship. The Privy Council case is referred to 
and explained in another decisicn of this 
Court in Arunachalam Servaiv, Nottam Beer 
Vavu Rowther (4). Inferentially it lends 
some support to the respondent's contention. 
In that case, after the dissolution of part- 
nership the two partners, who once con- 
stituted the firm, borrowed moneys on a 
‘promissory note for discharging partnership 
debt, On that promissory note tke creditor 
obtained a decree against both the partners, 
and realized the amount by executing it 
against one of the partners after the expiry 
of the period of. limitation for taking 
accounts of a dissolved partnership. The 
‘partner who had paid the whole of the 
decree amount sued the other partner for 
contribution. It was held that he could 
recover from the other partner. The deci- 
‘sion proceeded upon the ground that the 
debt was not:a partnership debt. If the 
debt ‘was a partnership debt, the learned 
Judges would probably have held that the 
‘plaintiff could not recover from the other 
‘partner. However, this and the other casés 
noted above are cases where one partnér 


(4). 27, LW 597; 110 Ind. Oas. 484; AT R 1928 Mad, ` 
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sued another for contribution. The deci- 
sions in Arunachalam Servai_v. Nottam 
Beer Vavu Rowther (4) and Ramaswami 
Pillai v. Muthukaruppan Chetty (5) do not 
advance the case of the respondent very 
much. As already stated, ncne of the 
cases cited directly bears on the ques- 
tion we have to decide in this case. Though 
the plaintiffs are not partners, the debt 
out of which the rights and liabilities arose 
being a partnership debt, and the plaintiffs’ 
liability to pay the same arising throtgh 
and on account of the father’s liability, 
I think the rule of pattnership law must 
appiy and it must therefore be held in the 
circumstances of this ‘case that the plaintiffs 
‘suit for- contribution must fail. I ‘would 
therefore, agree with the lower Ocurt and 
dismiss the appeal with costs. É 
Stone, J.—Save on the question of con- 
tribution I agree ‘that the appeal should be 
dismissed. On the question of contribution 
Iam of the opinion that the plaintiffs are 
‘entitled to contribution, The reason ‘why 
I am of the opinion that the plaintiffs 
should have contribution is due to the faét 
that in my opinion, in the circumstances 
here present, the plaintifis never were in 
the position of partners or in the shoes of a 
partner and consequently the law relating: 
to partnership has no application to their 
rights. To make the point clear, it ‘is 
necessary to state a few facts. Before the 
year 1904, there. was a Nattukotai Chetti 
firm operating under the vilasam of S. N.'A. 
-and having large resources. S, N. A. 
‘is the name of a vilasam made up of two 
individuals whom I will refer toas S.N. 
and S. A. There was also another firma 
‘smaller Nattukottai Chetti firm, operating 
under the vilasam of V. R. M: A.S. V.R. 
M. A. stands for a person that I ‘will 
refer to as A. and S stands for a personil 
will refer to as Jayangondan or J. V. R. M. 
A.8. Firm, however, comprised not only 
-Jayangondan and A, but also B.N. A. aiid 
the shares were divided'as follows: 8. N. 
A. 10/20ths, A. 6/20ths, J. 4/20chs. It is 
‘common ground that the firm S. N. “A. 
cannot be regarded as juridical persón 
and thus a partner, but must be split ùp 
“into its constituent two paris S. N. and 
S. A. when considering the constitution 
‘of V. R. M. A. S., 80 that there’ emerge 
four partners in V. R. Mv A. 5. 


5/20ths, S. A. 5/20the, A. 6/20ths, “J. 
“4/20tha. ee oe 
Now A is: the father of the ‘plaintiffs 


(5) 48M L F 444; 88 Iid, i Oas. 153; ATER 1925 MË d 
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- who were at all material times minors. 
Being minora it wilt be observed that they 
could not have been made partners so as 
to be responsible for any partnership 
liability ; in other words, qua-partners had 
“they been received intothe firm, they could 
not, being minors, have been made liable 
for the partnership debts. They have in 
fact been made liable for the partnership 
.debts and accordingly such liability cannot 
` arise out of partnership. That indeed is not 
disputed, for it is nobody's case that they 
were ever partners. 

In 1904 S. A. died, whereupon the firm, 
. hitherto operating under the vilasam of 
V.R. M. A. S., suffered a dissolution by 
death, It is a matter of dispute as to 
whether the small amount of business that 
was thereafter done by V. R.M. A.S. was 
incidental to the winding up of the 
-partnership or was such as to justify the 
inference that the surviving partners 
S. N. A. and J. or some of them had agreed 
to carry on a new partnership. I am assum- 
ing forthe purpose of the present discus- 
sion, which I am restricting tothe contribu- 
tion point, that there was such an agree- 
-ment, that there was a new partnership, 
and that A was a member of that partner- 
ship. The dissolution of the old firm having 
taken place in 1904, under Art. 106, Limita- 
tion Act, the action for partnership accounts 
regards that firm was time-barred in 


In 1908, J., admittedly acting on behalf 
of S. N.,—that is to say, itis admitted by 
S. N. that J. in this transaction was acting 
on S. N.'s authority—contracted a debt, 
and the debt, if contracted by a partner 
- is of a kind that would be binding on the 
partnership, assuming that that partnership 
- is a going concern and not merely in the 
state of winding-up. Iam assuming for 
the purpose of this discussion that the 
debt was contracted on behalf of the new 
partnership. Later, in the year 1908, that 
-new partnership was dissolved by the 
retirement of 7. Under Art. 106, Limitation 
Act,a suit for an account as regards the 
. accounts of that new partnership would be 
time-barred before the end of 1911. From 
time to time after 1908 the loan was kept 
on foot by payments made. These pay- 
ments were made by one R who was the 
agent appointed by S. N. A. then in 
‘process of winding up. As a consequence 
of these payments'the right of action by 
-the creditor when he eventually filed his 
suit was not. time-barred, A question was 
raised asto whether those payments were 
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binding upon A., it being said he was not 
a partner, and did not expressly authorize. 
I am assuming for the purpose of this 
discussion that they were binding upon A. 
I am also assuming that the learned Judges 
who eventually disposed of the suit that 
the creditor brought against the partner- 
individuals 
who comprised the partnership, together 
with the sons of A. and the sons of 
J. rightly decided that all the partners 


‘and the sons of A. and the sonsof J. were 


liable. 

In my view such a decision involves the 
finding that in 1908 a new partnership was 
in existence composed of S. N., A. andd., 
and that J. was acting within his powers as 
‘a partner in contracting the debt and that 
‘he thereby bound the members of the 
partnership. The part of the case may be 
regarded as concerned with the obligations 
ofa partner as such and the powers ofa 
partner as such, and those individuals when 
joined in that action may be regarded as 


‘being sued as members of a firm. But 


when one comes to the position of the sons 
of those persons, this not being a case of 
joint family business or introducing any sort 


. of complexity of that kind but being a case 


of a common law partnership simpliciter, it 
is tomy mind obvious that before the sons 
can be held to be liable in respect of that 
contract, one has got to Jonk to some branch 
of tnelaw other than the law of partner- 
ship. 

One finds the appropriate branch of law 
in those texts that lay down the obligation 


_ imposed upon the sons of a Hindu to pay 


their father's debts where such debts are 
neither illegal nor immoral. This obliga- 
tion is placed upan sons by the sicred texts, 
It has nothing todo with contract or with 
partnership. It isnot an obligation imposed 
upon them because they are the personal 
representatives of their father or because 
they have succeeded to their father’s property. 
A Hinda son, when his father dies, 
does not succeed to his father’s property, 
The death of the father simply causes a 
co-parcener to drop out and to bring by way 
of survivorship ` to the ` surviving co- 
parceners a sharein the ancestral property 
that is larger than it was before the father’s 
death. 

Now the present point can be expressed 
thus: After the creditor who had sued 
S. N., A and A’s sons, and J and J’s sons 
(together with S. A. and S. A's sons 
who were found to be not liable, S. A. 
having died before the critical date 1908). 

5 : 
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had recovered his decree, which was a 
decree egainst all, the sons being made 
liable to the extent of the ancestral 
property in their hands, he did what he 
was entitled to do; he picked out two of his 
judgment-debtors as the persons to execute 
the decree against, and the two he picked 
out were the sons of A who during the 
course of the litigation and before the time 
of execution had arrived had died. Execu- 
tion was effected; the ancestral property to 
the suit amount was sold. The result is 
this; that in respect ofa debt’ incurred by 
J, a stranger partner ina firm of which A 
was, by hypothesis,a member, two minors, 
strangers to the firm and in no way 
connected with J, either directly or 
otherwise and only connected with A in 
that they were A’s sons, have paid this 
partnership debt and none of the partners 
had paid a rupee. 

` Iagain observe that had the minors been 
partners, they could not have been made 
liable as‘partners. But although not part- 
ners, they have been made solely liable. 
On the face of it that does not appear to be 
the right result. 


They now sue the other defendants for 
contribution; that is to say, A having died, 
they sue S. N. A. and J's sons. They also 
include S. A's sons. Admittedly the latter 
cannot bemade liable for S. A. had no 
share whatever in the original liability for 
the reascns stated. The reason why it is 
said that this right to contribution does not 
exist can be expressed as follows: 1 hope 
I do not mis state the learned Advocate- 
General's argument which, on this critical 
point, never appeared to me to be entirely 
clear. wi : 

The Privy Council in Gopala Chetty v. 
Vijayaraghavachariar (2) has decided that 
as between partners the only remedy that 
is available is an action for an account. It, 
therefore, tLe action for an account is 
time-barred and no accounts have been 
settled, and an asset Comes into the hands 
of one of the partners, the other partners 
cannot claim a sharein that asset. And it 
is said that the same reasoning applies to 
a case of a liability. Thus, where it 
appears that the liabilty arose in 1903 and 
the firm dissolved in 1908 as the right to 
an account was barred by 1911 if a partner 
is made liable by a decree passed in 1919 
for the whole of the debt, he has no right to 
claim, from his other partners and co- 
defendants to the suit, a contribution. I 
am by no means persuaded that their Lord- 
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ships of the Privy Oouncil have so decided. 
I shall later endeavour to state what I 
understand to have been decided in Gopala 
Chetty v. Vijayaraghavachariar (2) as 
regards this point. But for the momentI 
content myself with saying that, assuming 
that case decides all that the Advocate- 
General saysit decide, I still fail to see 
what it has to do with the right of con- 
tribution claimed in this case. In this 
ease the persons claiming the right of 
contribution sre nob and never wete 
partners. They never had at any time up 
tothe filing of the claimin the creditors’ 
action in 1912 any locus standi in any suit 
for partnership account, their father being 
the partner and being alive. They thus 
never had any such locus standi until such 
right of action was barred. I observe that 
under the pious obligation rule ason born in 
1912 to A could have been joined as coe © 
defendant in the action that was brought in 
1912 by the creditor whose loan was made in 
1908 by a partnership: which. dissolved in 
1908 and in respect of which the right for an 
account was barred in 1911. Oan it be 
the law that such a person born after the 
right to an account was time-barred, can 
have his property taken from him because 
of a debt incurred hy a father before his 
birth and remain without redress, because 
the only possible redress that he has in 
contribution and that right of action is 
lost because he is to be regarded as a 
partner, which he is not, and, therefore, 
limited to a claim for an account which 
he never had and which was timo-barred 
before he was born? Ithink not. I am 
satisfied that their Lordships of the Privy 
Ocvuncil never laid down any proposition that 
would be capable of being stretched to such 
length. 

In my opinion what Gopala Chetty's case 
(2) decides is this—though I do not think 
that it is possible to state what it decides 
more aptly and more lucidly than in the 
words the Judicial Committee itself has 
used, I only express my own view as to 
what it decides in order to look at it from 
perhaps a slightly different anglo—If part- 
ners purport by agreement to settle their 
accounts and by an oversight omit this 


‘item or that and ata later date, the oversight 


is discovered andthe item is found in the 
hands of a partner, then the partners, 
despite the fact that the action for an 
account has long since become time-barred 
will not be limited to the action for an 
account but will be given a right to claim 
their sharein the asset brought to light. 
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But if partners do not attempt to settle 
accounts but allow the time in which to 
sue for an account to elapse without any- 
thing being done and then an asset is 
discovered which, had there been an 
accounting, would have been taken into 
account, no one of the partners will be 
able toclaim that asset which will accord- 
ingly be retained by the partner ; that is 
fortunate enough to have reduced it to 
possession, the reason being that in such a 
atfite of facts it will be assumed that accounts 
have been taken, completely taken. It 
will, in other words, be presumed that there 
are no oversights, and, therefore, wherever 
the assets are, it will be assumed that 
there they ought to be. I should myself 
doubt whether that principle could apply to 
an asset which first came into existence 
after the accounting period. Such an asset 
“would, in my opinion, belong toa new 
accounting period. Thus, for example, an 
asset which first came into existence after 
the date. of dissolution could surely be 
claimed bya partner even though he had 
not within three years after dissolution 
claimed the taking of partnership accounts, 
that is, the taking of accounts up to the 
date of dissolution. Such a case, I appre- 
hend, could arise in the course of winding 
up. Thekind of asset that he could not 
claim, having failed to claim an account or 
‘to settle an account, would be an asset 
which would have been taken into account 
had he claimed an account that is a pree 
dissolution asset, though one that is only 
subsequently discovered. It does not, in my 
opinion, relate to an asset which subse- 
quently came into existence for the first 
time and not merely as a consequence of 
the coversion or alteration of some of the 
existing assets, 

do not, however, base my conclusion on 
this because it might well be (I say 
nothing as to this) that the debt of record 
created by the decree in the suit brought 
by the creditor relates to a liability that 
had been in existence ever since the 
original debt was contracted in 1903 and 
therefore, to a liability that was in existence 
prior to the dissolution in 1908 and thus 
to a liability (though it must be noted the 
liability is owed to a stranger and not to 
a partner) that would have been taken into 
account had there been a taking of part- 
nership accounts as up tothe date of that 
dissolution, the right to claim which was 
time-barred by the end of 1911. Nor dol 
consider it necessary to decide in this case 
whether the principle in Gopala Chetty 
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v. Vijayaraghavachraiar (2), applies to 
a case of later discovered liabilities ag 
it applies to the case of later discovered 
assets. It is not necessary in my opinion 
to decide either point. It is the policy of 
the law. not to permit partners to litigate 
separately the varioue claims which one 
partner may have against another (not, I 
observe, the same thing as claims which 
a stranger has against the partnership) but 
torequire them to settle their mutual 
claims by way ofa mutual accounting by 
methods (which the Chancery Oourts in 
England have worked out “with great 
precision) that enable various claims bet- 
ween partners to be fairly and completely 
settled in one litigation instead of reguir- 
ing a multiplicity of actions, it may be ia 
various Courts, between this partner and 
that. That they ought to do and they 
cannot litigate about matters which would 
have found aplace in such accounts if 
taken. It does not follow that they cannot 
litigate about matters which would not 
have found a place in such accounts. 

_ But this reason has no weight when one 
is considering the position of strangers to 
the partnership. They are not limited to 
any particular form of action and, indeed 
this form of action for the taking of pirt- 
nership accounts is not open to them. 

In my opinion it is quite fallacious to 
regard these minors as standing in their 
father’s shoes so as to possess like him the 
character of partner. They are not made 
liable because they are the personal repre- 
sentatives of their father, they are nst made 
liable because they have got their father’s 
property. They are made liable expressly 
because they are the sons of their father 
upon whom is imposed a pious obligation, 
and not because they are to be deemed to 
stand in the shoes of the father—if the 
latter were the ground of liability, pious 
obligation would be unnecessary and the 
exclusion of illegal and immoral (but legally 
binding) debts would be illogical—they 
would be as liable as their father was 
liable because by a fiction, they would ba 
deemed to stand in the shoes of their father. 
Once itisclear that they are not to be 
regarded as being made liable because 
they are to be deemed by a fiction as stand- 


‘ing inthe position of their father, the last 


fragment of partnership law connecting 
the creditor's claim with them and with 
their co-defendants disappears, 


d 
last shred of reason for withholding k 


equitable remedy of contribution from them 


also disappears in my opinion. 
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This, in my opinion, distinguishes this 
case from the unreported decision in 8S. A. 
No. 392 of 1925 as to which, therefore, I 
say nothing except that on the facts of that 
Case it is a matter for consideration whether 
the accounts of the partnership if taken in 
a partnership action brought within the 
period of limitation after dissolution could 
have included, however perfectly taken, 
an item of claim by one partner on the 
other which had-not then come into exist- 
ence and did not therefore fall to he 
included in such accounts. 

Ifthe item, whether asset or liability, 
belongs to a post dissolution period, different 
considerations appear to apply. It is 
different, I think, from the case where the 
asset or liability belongs to the accounting 
period in ‘question (that is, a period termi- 
nating with dissolution) though the asset 
or liability ia discovered at a later period. 

Second Appeal No. 392 of 1925 cites with 
approval First Appeal No, 100 of 1923 in 
which case the decision of. the Subordinate 
Judge was upheld. That case is distinguish- 
able, in my opinion, on the same ground. 
That was a case where the dissolution was 
in 1909. The partnership had, before that 
date, incurred a debt to a stranger. That 
‘stranger sued on (hat debt the partners. A 
decree was passed and was paid by one of 
the partnersin 1917. There had been no 
account taken and the suit for an account 
was barred. Ib was beld that the principle 
in Gopala Chetty v. Vijayaraghavachariar 
(2), applied. It was, in other words, a.case 
of partner suing.a partner for contribution 
in respect of what was held to be a paj- 
ment in respect of-a pre-disso.ution debt. 

I do not think the matter.is carried any 
further by Damodara Sinabhaga v. Sub- 
‘raya Pai 16), which decided that the as- 
signee ofan alleged right.to contribution 
cannot claim if, fur any reason, the agsignor 
could not’hive claimed. Ramaswami Pillai 
v. Muthukaruppan Chetty (5), does .not 
advance the respondent's argument. On 
the contrary it, in my opinion, weakens it 
for this is certainly a claim “unconnected 
with the partnership business or only very 
remotely connected therewith.” 

In my opinion no English case can assist 
on a point like the present. Two were cited, 
‘Powell v. Dale (7),.and Meyer & Co. -¥, 
Feber (8). "Those cases were concerned 


with the relationship of partners inter .se. 
(6) 33 M L J £09; 43°Ind. Oas. ‘217; AIR 1918 Mad. 
387; 6:L W 742. ; 
(7) (1912) 1051, T 291, 
R ele 2 Oh. 421; 129 LT 490; 67 8 J 576;.39T L 
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The reason, no English case could be 
very helpful, is that by no possibility could 
these minors have been made liable-were 
Englisn Law applicable, and sono English 
case could deal with the kind of question 
here at ‘issue or. even with the branch of 
law applicable which branch is, I repeat, no 
partnership law, but the law. which imposes 
a pious obligation upon.a:Hindu son. 

It was urged in argument that a Hindu 
son could never be more liable than his 
father when sued under the pious obliga- 
tion rule and that, therefore, J .'s sons could 
not, in this action, be asked to.contribute 
by A.’s sons because J. could not be 
asked to contribute by A. But in my 
opinion, whatever may be the position had 
A. sued, when A.’s sons sue they sue the 
sons.of J. not as . son of a partner but 
as co-defendants in.an action wherein a 
decree, creating.a debt of record, has been 
passed against the present plaintiffs and 
the -present defendants (that is S N., J. and 
J.'s.sons), which debt should have been 
paid by all and has, in fact, on the com- 
pulsion of the decree-holder, been paid 
wholly by the plaintifs, whereupon the 
equity arises which gives.the right to.claim 
contribution This distinguishes this case 
fiom Narayana Cheitiar v. Veerappa 
Chettiar (3). Tne plaintiff there was like 
the p'aintiff in.the former suit in which the 
decree was given, in satisfaction of which 
the present plaintiff's properties were 
attached. ‘The plaintiffs here are, in my 
opinion, in an entirely different position 
and the defendants, J.s sons, are in an 
entirely different position. They are liable 
not qua sons but as persons against whom 
a decree has been passed. Further as S. 
N. vis-a-vis. J. and J.’s sons.admits liability, 
this point does not arise in any -but an 
academic form in my opinion. 

In my opinion, therefore, the appeal.suc- 
ceeds so far as relates to contribution with 
proportionate costs throughout, except as 
against defendants Nos. 4 and 5. Further 
defendant No. 3 accepts liability as regards 
defendants Nos. 1 and 2 and the decree 
should accordingly be .against him . only 
.in the. first place with liberty to proceed in 
executicn against defendants Nos.,1 and 2 
only after exhausting all remedies against 
.defendant No. 3. 

As we differ on the plaintiff's right .to 
contribution against: defendants Nos.1 to,3 
-we refer under.cl.36 of the Letters,Patent 
to.a-third Judge or- Judges the following 
point : 

‘Whether in. the circumstances found by 


1936- 


us on which we agree, the plaintiffs are 
entitled to contribution against defendants 
Nos. 1 to 3. 

After the decision of the point by the 
third Judge or Judges the case will again 
be posted before a Bench for final disposal. 

,[On this reference, the appeal came up 
before Pandrang Row, J.] © 


Pandrang Row, J.—This appeal comes 


before me. on a reference made by the. 


Bench which heard the appeal as the result 
of a difference of opinion on the question 
of the plaintiff's right to‘contribution that 
was sought to be enforced as against defen- 
dants Nos. 1 to 3. The questicn referred 
under cl. 36 of the Letters Patent is as 
follows : 

“Whether in the circumstances. found by us on 
which we agree, the plaintifs are entitled to con- 
tribution against defendants Nos, 1 to 3.” 

A brief statement of the facts is necessary 
for the purpose of dealing with this ques- 
tion. One Avadiappa Chetty, the father 
of plaintiff No. 1 and the grandfather of 
plaintiff No. 2, was a partner in a certain 
firm which was dissolved by the retirement 
of one of the pariners, Jayangondan, in 
November 1908, In February 1903, this 
partner Jayangondan who was also the 
agent of another firm, lent 3,000 dollars of 
that firm to the firm in which he and 
Avadiappa Chetty were partners. One 
Mayappa Chatty of the lending firm and 
his son instituted a suit in 1912 against all 
the partners, including Avadiappa Chetty 
as well as his son and grandson (thé plain- 
tiffs in the present suit) and obtained a 
decree in 1919 againsi all the partners and 
also as against the plaintiffs in the present 
suit to the extent of their shares in the joint 
family estate of thémselves and their father 
who was one of the partners. In execution 
of that decree the plaintifl's family house 
was attached, and Avadiappa Chetty having 
died in the interval, the plaintiffs were 
compelled to deposit the whole decree 
amount in June 1923. The result was that 
the entire decree was satisfied by the pte- 
Sent plaintiffs- alone and they claimed to 
récover the share of the defendants in the 
decree debt, 


The difference of opinion relates really 


to two points, namely (1) the scope and 


‘effect of the decision of the Judicial Gom-- 


mitiee in Gopala Chetty v, Vijayaraghava- 
chariar (2) and (2) the applicability of the 
law of partnership to the claim of the. plain- 
tifs in the present suit. As regards the first 


point it was held by Madhavan Nair, J.° 


that it follows from the Privy Council 
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decision that the plaintiffs’ father if he 
were alive, could not enforce the present 
claim to contribution against the defen- 
dants, whereas the other learned Judge 
was of opinion that the Privy Oouncil 
decision did not go to this length and 
did not lead to this conclusion. On the 
other point, Madhavan Nair, J. held that 
though the plaintiffs were not partners 
themselves, nevertheless they cannot be 
treated as complete strangers to the part~ 
nership and the suit by them for eontribu- 
tion cannot be regarded as being devoid of 
all connection with the nature of the liabi- 
lity that is sought to be enforced which 
is essentially a partnership liability. The 
other Jearned Judge was of the contrary 
opinion and held that the ordinary law of 
partnership had nothing to do with the 
right claimed by the plaintiffs in the pre- 
sent suit and that there was no reason for 
withholding the equitable remedy of con- 
tribution from them. 

Before dealing with these points it seems 
desirable to consider the nature of the right 
to contribution generally and also as be- 
tween pers.us bound to one another by 
reason of a special relationship such as is 
created between them by a contract of 
partnership. Ia dealing with this matter 
the difference that lies between the sub- 
stantive right to contribution and the pro- 
cedure whereby such right is enforced has 
to be clearly borne in mind, as different 
considerations would apply to a right to 
contribution and to an action for enforcing 
the right of contribution. The right to 
contribution as between partners is not 
essentially different from the right to ccn- 
tribution as between persons who are 
jointly liable in respect of a debt. The 
partner's action for contribution is con- 
ditioned, however, by the special law of 
partnership. The general law relating to 
contribution is based on the principle which 
prescribes equality of burden and benefit. 
As stated by Lord Eyre, O. B. in Dering v, 
Earl of Winchelsea (9), the right of con- 
tribution 

“is bottomed and fixed on general principles of 


. justice; in acquali jure, the law requires equality; 


one shall not bear the burthen in case of the rest 
and the law is grounded in great equity,” i 

The reference made in that case to the 
right of the King on the prisage of wine 
has some bearing on the facts of the pre- 
sent case. The King is entitled to one tun 
of wine before tha mast, and one tun bee 
hind. It was held that a tight to contribu- 


(9) 2 White & Tudor 488. 
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tion accrues, for the King may take by his 
prerogative any two tuns of wine he thinks 
tit by which one man might suffer solely. 
In the present case it is the creditor who 
has exercised the prerogative of selecting 
some paiticular debtors from among seve- 
ral co-judgment-debtors forthe purpcse of 
recovering the decree amount, and in such 
`a case also a right of contribution will 
accrue. As among partners, there is no 
doubt the liability of the partners tc cone 
tribute rateably to their shares towards 
the debts of the partnership. This liability 
to contribute, however, is not absolute and 
without reference to their special relatione 
ship as parlners, and this is what is meant 
by the following passage in Halsbury, 
Vol. 7, 8. 378 which was quoted at the bar, 
namely : 

“Where partners are under a joint liability in res- 
pect of a particular transaction arising out of and 
connected with the partnership, and one of them 
is compelled to pay more than his share of such 
joint liability, the Court will not enforce his right 
of contribution in respect thereof against his co- 
partners, except in an action for a general partner- 
ship account.” 

This rule has, however, no application 

“Where two or more persons engage in a parti- 
cular transaction which is distinct and separate 
from their partnership business; in such case, the 
right of contribution will be enforced,” 

- {t would thus appear that the contract 
of partnership does not really affect the 
rigat to contribution but only the method 
of enforcing it. So long as the partnership 
continues or subsists and it is to be remem- 
bered in this connection that even after 
dissolution of partnership the rights and 
obligations of the partners continue in all 
things necessary for winding up the busi-, 
mess of the partnership (Section 203,. 
Contract Act), no separate action for cone 
tribution will lie and the right to contribu- 
tion can be enforced only as part of a 
general suit for accounts of the partner- 
ship, the reason being that the right of 
contribution is subject to the special rights 
and obligations created by the contract of 
partnership. This special contract of partner- 
ship has the effect of preventing a partner 
either from suing for his share of any 
particular asset belonging to the partner- 
ship or for contribution ‘in respect of any 
particular partnership transaction, because 
the contract of partnership implies that all 
individual claims of one partner against 
the others must be the subject of a single 
action for accounts and also because of the 
Tule of law which discourages multiplicity 
of actions, It does not, however, follow that 

` an action for contribution will not lie even 
pe e. 
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in respect of a transaction or debt which 
does not or cannot form an item im the 
general partnership account, because the 
transaction or debt is not a partnership 
transaction or debt at all. As observed by 
Bramwell, B. in Sedgwick v. Daniell (10). 

“If a partner advanced money on account of the 
partnership, he cannot recover it in an ‘action 
against his co-partners, for the law will not “imply 
a promise to pay it, and why ? Because at the, time 
he made the advance-he impliedly undertook that 
it should remain until an account was taken.” - 

The same reason would apply in tte 
case of an action for contribution, and such 
an action would not lie because the contract 
of partnership implies an undertaking 
that the right to contribution should be 
claimed only when an account is taken. 
The reason for the general rule that no 
action for contribution by a partner against 
his co-partners will lie applies, however, 
only when the contract of partnership 
subsists, and only to cases where the action - 
for contribution is brought by a partner 
as such against his c*partner as such. 
The rule of prohibition in such actions is 
necessitated by the peculiar obligations, . 
rights and duties existing as between 
partners inter se which attract the maxim 
frustra peleret quod mox restiturus esset. 
Where the partnership relation no longer 
exists, and where there is no likelihood of 
any restitution being necessary; there is no 
reason in my opipion to apply the rule 
prohibiting actions for contribution as 
between persons who were once partners 
but have ceased to be such. When the 
reason for the rule does not apply, the 
Tule itself does not apply. There can 
be nodoubt that between partners as 
such the right ‘to contribution itself is 
dependent on the state of account between 
partners. In this connection I may refer to 
the following observations of their Lord- ` 
shipsof the Judicial Committee in the 
recent case in Arunachalam Chettiar V, 
Commissioner of Income-tax, Madras (11) 
at p. 725*; Sk Pi 

“Questions may arise, regardless of whether thè 
firm has otherwise made a profit or loss, as to 
the firm's right to be indemnified by a partner 
for loss caused to it by his wilful neglect. Between 
partners any right of contribution has reference, 
primafacie at least, to the ultimate balance ap- 
pearing asthe result of a general account.” 

(10) (1857) 2H & N 319; 27 L J Ex. 116; 157 ER 
132; 115 R R 561. i E 

(11) 59M 716; 162 Ind. Oas. 1; A IR 1936P 0133; 
63 I A 233; (1936) OW N 404; 40C W N 705; 1936 
ALR445;8RP O 239; 1936 O LR255;38T LR 
486; 2B R 458; (1936) A L J 644;44 L W 8; 38 Bom. 
ON (1936) M W N 693; 63 O LJ 528; 71M LJ 
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Coming to the right of contribution as 
between co judgment-debtors, there is, in 
my Opinion. no reason why the right to 
sue for contribution which accrues to a 
co-judgment-debtor as such should be 
denied or made subject to any equities 
arising out of a contract of partnership 
many years alter the partnership became 
dissolved and a suit fcr general account 
became barred and the relation of partner- 
ship came to an end. This right to sue 
ff contribution as between co-judgment- 
‘debtors is not given by any special enact- 
ment. It arises out of equity, an equity 
all the more stringent in view of tke 
provisions of s. 43, Contract Act, which 
permits the promises to compel any of 
several joint promisors to perform the whole 
of the promise. Section 43, Contract Act, 
has thus taken away the benefit of the 
plea of abatement known to the English 
Law, and also the old beneficium divisionis 
_ that was given by Reman Law whereby 
correidebendi could ccmpel tke creditor to 
sue tLem only for their proportionate share 
of the debt. The equity of contribution 
as between co-judgment-debtors has 
always been recognized a8 part of the 
general equity which requires that one 
shall not bear the whole burden in case, 
of the rest and this right to contribution 
between co-judgment-debtors comes into 
existence only when the common burden 
is discharged and not before, for it is 
only on the discharge of the commcn 
burden that the rest are eased of that 
burden, and become subject to the 
liability to bear their share of the burden, 
It is sufficient on this point to refer to 
Narayanamurthi Iyer v Marimuthu Pillai 
(12) and Abraham Servai v, Raphial 
Muthivian (13). The right to contribution 
claimed in the present suit as one that 
came into existence only when the joint 
decree was satisfied by the plaintiffs alone 
in June, 1923, that isto say, nearly 12 
years aftera suit foraccounts as between 
the partners had become barred and the 
partnership relation had come to an end 
for all purposes. If the whole decree 
had been satisfied by Avadiappa Chetty 
himself in 1923, canit be said that he 
would have had no right to sue defend- 
ants Nos. 1 to 3 for contribution, merely 
because the decree debt itself was in 
respect of a partnership debt? In such 
a suit he would not be agitating any 
(12) 26 M 322. 
(13) 39 M 288; 27 Ind. Gas. 337; A IR 1915 Mad. 
675; 27 ML J 748; 16M L T 569. ; 
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of his rights as partner but only his 
rightas a co-judgment-debtor who had 
paid off entirely a decree debt which 
was binding on the defendants also. I 
fail to see how his action for contribu- 
tion could be regarded as an action 
for contribution bya partner against his 
cc-partners. His right would not be based 
to any extent on his right asa partner, 
and the partnership having come to an 
end Icng before, it is difficult to see why 
his right tocontribution as a co-judgment- 
debtor should be held to be so intimately 
bound up with the extinct contract of 
partnership that it could only be exercised 
along with his right to take an account 
of the partnership. 

Several English cases have been quoted in 
the course of the argument before me, but 
they do not throw much light on the questien 
fcr decision. It istherefore encugh for me to 
make a brief reference to them. For instance, 
Powell v. Dale (7) wes a case in which a 
partnership action was pending when the 
payment was made by one of the partners 
as a co-judgment-debtor. Sadler v. Nizon 
(14), was a case in which the partnership 
was exis'ing at the time and it was an 
action for contributicn in respect of money 
paid n account of the firm by one of tke 
partners. Batard v. Hawes (15) and Boulter 
v. Peplow (16), are cases in which the 
parties concerned were “provisional com- 
miltee men” who, it had been decided. are 
partners. The latter case was, moreover, 
one in which a contract could be implied 
at the time when the original debt was 
contracted that the one who pays the whole 
of the debt should be reimbursed in their 
respective proportions by the other two, 
In other words, it was a case in which 
an implied special contract to make con- 
tribution existed and contribution was 
sought on the basis of this contract. 
Sedgwick v. Daniell (10) was a case in 
which some, but not all, partners executed 
a promissory ncte for securing a debt of 


‘the firm. One of the makers was compelled 


to pay the whole of the amount and he 
was held to be entitled to contribution from 
the other makers of the note because the 
right to contribution was in respect of a 
matter not invclved in the general account 
and did not depend on the fact that the 
makers of the note were partners. This 


EE ENEE ES 
(15) ( Bl. & Bl. 287; 118 E R 4775; 
sah Na NEK een 
1850) 493,19L J O P 190;1 ; 
137 E R 984;82 R R 401, ; 14 Jur, 248; 
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case 18 of some importance as it has some 
bearing on.the present question, because 
in the preeent case also the right to contribu- 
tiori claimed does nct depend on the fact 
that the plaintiffs and the defendants were 
partners., Another English case, which has 
some bearing. cn the present question, is 
Osbourne :v. Harper - (17), the facts are 
scmewhat’ similar. That was a case in 
which the original debt had been contracted 
in 1802, that is to say, nearly six years 
after the dissoluticn of the partnership in 
1796, by one of the partners, namely Harper, 
‘signing. certain bills of exchange for the 
firm, and the creditor had no notice of the 
dissolution of the firm before ithe bills 
were given. A decree being obtained by 
the creditor, and being satisfied by the 
other | partners, namely Osborne and 
another, the latter were held entitled to 
recover contribution from Harper. There 

. was no controversy about the right to 
contribution in that case, but only about 
the point .whether a single acticn by the iwo 
plaintiffs, was maintainable. ` a, 
- Reference has been made to several Indian 
cases also at the hearing, namely Subba- 
rayudu v. Adinarayudu _ (18), Durga 
Prosonna Bose v. Reghu Nath Dass (19), 
Venkata Reddi v. Narasayya (20), Narayana 
Aiyangar .v. Ramasuami Aiyangar (21) 
and Laban Sardar v. Choyen Mallik (22), 
besides some other cases which are all 
prior’ in date „to the Privy Council decisicn 
in Gopala Cheity v, Vijayaraghavachariar (2), 
The cases ,aubsequent .to the Privy Ocuncil 
decision are Narayanamurtht v. Chandrayya 
(23), Arunachalam Sercai v. Noitam Beer 
Vare. Rowther (4) and Ellappa Mudaliar 
y. Swaminatha Mudaliar (24), besides the 
two unreported cases which have been 
considered: in the order of reference. It 
doés not appear that in Subbarayudu v, 
"Adinarayudu (18), the partnegship had been 
e action for accounts had 
become barred. Reliance was placed on 
Sedgwick v. Daniell (10), and apparently it 
"was a case in which the suit iransaction 
‘was’ not ‘regarded as a partnership transac- 
tion: The ‘correctness of the decision in 
ee 5 East 225; 1 Smith 411;7 R R 696; 102 


AE 26-0 254; 3.0 WN 299 ad 
0254: | 
Go) 32 M 76; 1 Ind. Cas. 384; 19M L J 10. 
M 203; 3 Ind. Cas. 486; 4M L J415, >- ` 
(22)19 O W N 768; 29 Ind, Oas. 811; A I R1915 
174; 102 Ind. Oas. 835; A I R 1927 Mad, 
W i 
316;. 145 Ind. Oas, 858; AIR 1933 
13 $ KAN 


190; 26 L 
. (24) 38 
Mad, 755; 


67. 
L W- 
GRM 


ondckaiticam OBhTÊHAH v: ievappa ohitiran” (MADR: `° 


x 


Ey O 
i88 10 
Subbarayudu v. Adinrayudu (18); has . been 
doubted in Narayana Aiyangar: v. Rama 
swami Aiyangar (21), on the ground that 
tte English cases relied upon had no 
application. Venkata Reddi v. Narasaya 
(20), does not deal withthe point now in 
issue. It relates more to the question 
whether an action for partial account would 
lie, a question similar to the question 
referred to by their Lordships of the 
Judicial Committee in Arunachalam 
Chettiar v. Commissioner of Income-tix, 
Madras (11) at p. 725*, namely: : 
“Whether the old rule as stated by Lord Oottenr 
ham in Richardson v. Bank of England (25), 
that ‘pending 8 partnership, equity will not inter- 
fere to set right, the balance between the partnera’ 
is still to be adhered to rigidly or not.” 


Narayana Aiyangar v. Ramaswamt 
Aiyangar (21) bas been considered in the 
later case reportedin Arunachalam Servat 
v. Nottam BeerVave Rowther (4), tohave . 
been’ overruled by the Privy Ocuncil - 
decision in Gopala Chetty v. Vijayaragha- 
vchariar (2), as it relies on Sokkanadha 
Vannimundar v. Sokkanadha Vannimundar 
(26) which was expressly overruled by the 
Privy Oouncil. Laban Sardar v. Choyan 
Mallik (22), to some extent relies on 
Subbarayudu yv. Adinarayudu (18), and. 
Narayana Aiyangar v. Ramaswami Aiyans 
gar (21). I am unable to say, after 4 
careful consideration’ of all thesé cases,” 
that the point has been decided beyond 
doubt one way or the other. Even in 
Arunachalam Servai v. Nottam Beer Vave 
Rowther (4) which was the case most 
relied upon cn the side of the plaintiffs the 
facts appear to be similar to Sedgwick 
v. Daniell (10), and the original debt was 
found to be nota partnership debt. The 
general: observations at p. 600f appear thus 
tobe mere obiter dicta though no doubt ` 
they were followedin Hllappa Mudaliar 
v. Swaninatha Mudaliar (24) by Ramesam,J. -~ 
The unreported cases already referred to 
are, however, against the plaintiffs’ cons 
tention. My own opinion on the question. 
is that asa partner suing as such and 
claiming a share out of-the partnership 
assets assuch, or claiming contribution 
as a partner has no absolute or independent. 
right against his co-partners, those rights! 
can only be agitated as part of his general’ 
right to have an account taken of the: 
partnership, and, if that action is barred, 


(25) (1838) 4 My. & Or, 165;8 L J Oh. (x a) 1; 2 Jur,, 
(o s) 911; 41 E R 65; 48 RR 49, 
(36) 28 M 344. . 
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any right which he can claim only as 
partner must be held to be lost, for such 
a right cannot be agitated by itseif and 
this [ take to be the real scope of the 
Privy QOouncil decision in Gopala Chetty 
v. Vijayaragharcharixar (2). Toat was a 
case which related to aclaim to a share 
in certain partnership asses, and that 
claim was based oniy on the plainotiif’s 
right as partner, because except as parimer 
he could lay no‘claim whatever to share 
in The partnership assets. His rigat as 
paruier, however, was nota right to share 
in particular partnership asseis, but only 
a right to his proportion of the partnersnip 
assets after they have been realized and 
converted into money, and all the partner- 
ship liabilities have been paid and 
discharged, in other words only after the 
due taking of accounts. ‘hat is really tne 
ratio decidendi in Gopala Chetty v. 
Vijayaraghavchariar (2), namely that the 
plaintiff could not make his claim good 
to the assets without showing tonat he 
would be entitled toa snare therein upon 
the due taking of accounts as would pe 


seen from the following passage at p. 390*: 

“If onthe other hand, no accounts have been 
taken and there is no constat that the partners 
have squaredup,thea the’ proper remedy when 
such an item falis in isto have the accounts of thè 
partnership taken; and if itis too late to have 
recourse to that remedy, then,it 19 ‘also too late to 
claim ashare inan item as partuf the partnership 
assets, and the plaintiff does not prove and cannot 
Prove that upon the due taking of the accounts he 
would be entitled to that share.: lt might well be 
thecase that one of the reasons why no tinal 
balancing of accounts touk place was thut A owed 
the partnership s9 much money that iL was 
anticipated that B would herearter ieceive a 
particular item which would operate substantially 
to balance the claim.” 


"Lhe same redsoning would apply toa 
Tight of contribution which is basea on the 
Plaintift’s right as partner toreceive con- 
tribution because such got also would be 
subject tc the pre-payment of debts due by 
the partnership to the reciprocal righs 
Possessed by the otuer parimers waich 
could be determined only in a suit for 
general accounts, no coauribution being 
allowed by reason of the contract of pari- 
nership in respect of individual wansactions 
ignoring Lhe other partnership transactions. 
‘Lue reasoning, nowever, does not, in my 
opinion, apply to toe -rigut Lo constriputiou 
sought tobe enfotced in the presens vase, 
for that hus notoiug todo,iu my opial0n; 
With any ight ciaimed as parener, ana 
this would nave bean ihe Case even if tne 
onginal partner (Avadiappa) himself had 

*Page of 43 M.~ Wid.) i 
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been the plaintif in the suit. His right of 
contribution wouldand could have been 
based, not 02 any rightof his as a partner 
arising out of or aubject to the contract of 
partnersnip; buton ‘something which was 
independent of the partnérship, namely the 
payment of a joint decree debt by one of 
several co-judgment-debtors. So far as his 
cause of action was concerned, it would not 
have been governed by the law of partner- 
ship. It isthe defendants who seek to rely 
upon their tigats as partners as a defence 
tothe action for contribution. Whether 
such a defence isopen to them or not, 
namely whether they can insist upoa an 
account being taken eve. whenan action 
barrad, does not 
arise for decision by me. as that point is 
not included in the question referred to me. 
Asin Palmer v. Wick Steam Shipping Co, 
Lid. (27), this is a case in which the founda: 
tion of the claim rests onadecree which 
Created a civil debt. If any one wants 
to go behind that decree, it is not the plain- 
tifs but the defeadants. That was no doubt 
a case in whico the original liability arose 
out of a tort whereas here it arose out of a 
partnership debt, bat in this case aswell 
as in the other, it is not the plaintiffs who 
have to a,lege .or prove gither the tort ‘or 
the partnersayp, us the case may be, ds’ the 
foundation of, their claim which rests: upon 
a decree constituting a civil debt jointly 
against the -plaintifts and: the defendants, 
AB observed by Lord Watson.at p.: 332#.¢ i 
“The respondent company (the plaintiff) do’ not 
require to alloge and prove either delict or guasi- 
delict as the foundation of their claim, waich 
reste upon a decree constituting & civil debt against 
the appellanis as wellas agsiust themselves: 'T'herë 
might be some principle inu Vourt of law refusing 
to permit a suitor to aver and provide his own 
crine or moral delinqueicy as the medium of 
recovering from one whom he alleges to have beet 
a co-delinquent, But the case is very difforént 
where the 1ojured party's claim of damage is liqui», 
dated by a joint and several decree against all the 
delinguents. la that case—which is the present 
Case—the sum decreed is simply a civil debt, and 
the meaning which the law attaches to a decree 
constituting a debt in these terms is, that each 
debtor under the decree is liable in solidum to the 
pureuer, and that inter se each iz liable only pro 
rauta or in other words, for an eqaal share with 
the rest. In this case 1t is the appellant who seeks 
to escape from the natural import of the decree by 
going behind it in order ty establish his own oo- 
deliugueney. it was urged forthe appellant that, 
seeing ıb 18 impussible to determine the exact pru- 
potion of the total damage attributable to the 
Tault of each debtor, the whole loss must fall upon 
the debtor against whom the creditor chooses to 
enforce the decree, otherwise contributors might 
have to pay in excess of their real share. I cannot 


(27) (1894) A O 318; 6 R 245; 71 L T 163. 
*Page of (IBUT) A. O. [lid]. 
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ndppreciate the force of that reasoning. The creditor 
“is not bound to recover thé whole from one, he may 
stake it from all in what proportions he chooses; 
-but that right of selection is not given to him in 
-Order that be may assess the damage due by each, 
‘but for his own convenience and in order that he 
‘may get in-his money with the least possible 
étrouble.:.And I fail to see how any inequality in 
“gontribution, such as the appellant suggested, could 
‘be redressed, by the adoption of a rule which would 
‘practically leave, it to the creditor to determine 
whether his damages should be ‘borne by one or more 
-or all of the debtors, and if by all, in what pro- 
‘portions. The result of the rule, in many -cases, 
(would, be that the whole loss would fall upon the 
debtor who had the share in causing the injury.” 

_ Reference may also be made to the follow- 
‘ing observations of Lord Herschell, L O., 
‘at pp. 323 and 324*; 

H.R was urged that the person seeking relief might 
“be: the-more culpable uf the delinquents; but it is 
just as- likely that he should be the less culpable. 
In. selecting from which of his co-debtors he will 
‘obtain ‘payment, the créditor would be guided 
edsually’-‘by considerations wholly independent of 
the relative culpability of those from whom he may 


recover it.” : 4 
¿. In the present case also, when the credi- 
tor chose to proceed against the plaintiff's 
Joint family property, it cannot be said that 
be selected that judgment-debtor who in 
his opinion was in, debt with the partner- 
ship. .It .may huye been any other reason 
which led him to-select the plaintiffs as 
the-persons from whom .the. whole decree 
debt was. to be. recovered. . His choice cer- 
tainly: does not decide the: -question-of the 
rights of the: co-judgment-debtors-inter se. 
After careful consideration.I am -of the 
opinion that. if the present guit for contri- 
`> bution ‘had. been brought by- Avadiappa 
himself it wcùld have: beén -maintainable 
pnd” that “the Privy Oouncil decision. in 
- Gopala Chetty v..Vijayaraghavachariar (2) 
would not have stood in his way. 
- -The other point may be dealt with for 
more briefly, fcr on this question I gener- 
ally agree with the views expressed in the 
judgment of Stone, J. Both the learned 
Judges are agreed that the plaintiffs them- 
selves were not partners, and it is not 
seriously contended that they. were partners 
in any sense of the term. The judgment of 
their Lordships of the Privy Council re- 
ported in Pichappa Chettiar v.Chocka- 
lingam. Pillat..(28) at p. .371{ approving 
the following passage in Mayne's Hindu 
Law puts the matter beyond doubt: 
: “Where a managing member of a joint family 
- (28) 67 M LJ 366; 150 Ind. Cas. 802; AIR 1934 
PO192;7RP O 23; 11 O WN 984; 40 L W 256: 
(1934)-A L J695; (1934) M WON 828; 36 PLR 295; 
60 O L J 136; 36 Bom. L R 976; 15P L T 855; 38 C W 
N 1185 (PO). 
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“become partners in the business so as 


182°F0 
-enters into a partnership With à stranger,’ th 
other members of the family do not ipso fac 


o clotl 
them with all the rights atid obligations of a par 
ner as defined by the Contract Act. In such a cas 
the family as a unit does not become a partne: 
but only such of its members as in fact enter .int 
a Contractual relation with the stranger; the partner 
ship will be governed by the Act.” 


In this case plaintiff No. 1 as well a 


-plaintiff No. 2 were minors even when the 


decree was obtained by the creditor. The 
are shown in the plaint in the suit of 191: 
as being aged six and three years, res: 
pectively. It is admitted that it war 
Avadiappa -who joined the firm as a patner 
the plaintiffs were never in any sense of the 
term, and could never have been in any 
sense of the term, partners. The argument 
seems to be that though the plaintiffs nevet 
were partners, still they must be ‘deemed 
to stand in the shoes of their father,” 
Avadiappa, who was a partner and there- 
fore be subject to all the disabilites as 
partner to which Avadiappa was subject. 
This metaphor of the son standing iu the 
shoes of the father is dangerous metaphor 
because it is misleading, and instead: of 
shedding light on the subject merely 
darkens Counsel. As a matter of law’ the son 
does not “stand in the shoes” of his father 
even as regards debts not illegal or immoral 
incurred .by-the-father.. The doctrine of 
pious obligation-which imposes the liability 
does not make thée'son pérsonally liable nor 
the son’s separate property liable. It only. 
makes liable the joint family property -of 
the father and the son. It is enough in this 
connection to refer to ‘the observations ôf 
the Privy Oouncil in Sat. Narain Vv. Sri 
Kishen Das (29), which follows the decision 
in Brij Narain Rai v. Mangla Prasad (30); 
. “The doctrine (of pious obligation) was: not based 
on any necessity for the protection of third parties 
but was based on the pious obligation of the sons 
to see their father’s debts paid, and also that it 
was immaterial tothe liability of the family estate 
whether the father was alive or dead, There- can 
be no doubt that it is a liability of the joint estate.” 

No doubt the pious obligation of the son, 
which has become a legal obligation, is to 
see that the father’s debt is paid, but the 
debt is nevertheless the father’s debt; it 
dces not become the debt cf the son also 

(29) 63 I A 384, 164 Ind. Cas. 6, A IR 1936 PO 
277; 17 L 644; 38 P L R 976; 71ML J 812; 93D A L 
J 414; (1936) Ò L R 474; 9 RP U 62; 1936 O W N 681; 
ZBR 757; 44 L W 4173400 W N1382; 17PLT717; 
64 O L 60; 38 Bom. L R 1129; 1936 A L R795; 1936) 
MWN 124 (PO). | 

(30) 511A 129; 77 Ind. Cas. 689; A IR 1924 P C 
50; 46 A 95;21 AL J 933; 46ML J 23:5 PLT 
1;28 O W N 253: (19214) M W N6*;19 L W 72; ¢ 
Pat, L R41; 100-& A LR 82; 33 M LT 457; 26 Bom. 
LR 500; 11 OL J 107;10 W N 48 (È O). : 
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because. of this obligation though it is no 
doubt. binding -on the joint family estate. 
It can in no way be regarded as a debt due 
by the son himself. Tae doctrine really 
means nothing more than this, that while 
the managing membor of a joint Hindu 
family who is not the futher, can incur debts 
binding on the joint family property only 
for justitying necessity or benefit or where 
there is bona fi ie belief by the lender after 
-proper inquiry in the existence of such neces- 
sffy or benefit, the father, who is the manag- 
ing member of the family, can bind the 
joint family property in respect of all debts 
which are not illegal or immoral. The pious 
obligation of the sons in the latter case 
prevents tlem from denying the liability 
of the joint family estate. Tne effect of the 
doctrine is certainly rob to make “the 
sons debtors themselves or to make them 
stand in the shoes cf the debtor father. 
In this case, moreover, here is no question 
of enforcing or applying the doctrine of 
pious obligaion. The pious obligation 
applies only tu debtsincurred by the father. 
In the present case, no doubt the original 
debt incurred in February 1908, being a 
debt due by the partnership, was due also 
‘by one of the partners, namely, Avadiappa. 
So far as the creditor therefore was con- 
cerned, that debt was a debt: in respect of 
which the pious obligation- could attach, 
and-he could enforce that obligation. But 
that is the position only vis a-vis the creditor. 
But theéother cc-debtors (partners) cannot 
possibly rely on the pious obligation of the 
‘son of one of the co-debtors unless and 
antil : there is a debt due by tnat co-debtor, 
Avadiappa, to them, and except in connec: 
tion with such adebt, The mere incurring 
of adebt by one of the partners does not 
make it a debt due by any one partner to 
the other partners, Whether it ‘results in 
any debt due by any one partner to the 
‘other partners will depend-on the taking of 
accounts and not till then, because until 
the account is ascertained, it is not possible 
to say whether any particular partner's 
‘account will show credit or debit, At no 
lime were the accounts taken, and it is 
impossible to say whether Avadiappa, the 
father of plaintiff No. 1, ever owed any debt 
to the other pariners. Whatthe defendants 
are really trying todo is not to enforce 
any debt due to them by the father against 
we s0u, but to enforce what tLey claim to 
bean equity in iheir favour and available 
against tne father as against the son. But 
ine doctrine of pious obligation does not 
‘go to this length that the same defence is 
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‘available against the son as may be avail- 
able against the father even in the absence 
of any debt due by the father to ths 
defendants. There is,.in my opinion, no 
warrant for such an extension of the doctrine 
of pious obligation. I therefore agree with 
my learned brother Stoné, J. that the doce 
trine of picus obligation does not stand in 
the way of the plaintifis’ claim to contri- 
bution in the presentsuit. It follows, there- 
fore, that the question referred to me must 
be answered in the affirmative and L answer 
it accordingly. ; ; Ne 
[After the above ezpression ol opinion the 
appeal came up before their Lcrdships, 
Madhavan Nair and King, JJ, who delie 
vered the following] 
Judgment. — lt is now sought to be 
-argued by the learned Ad vocate-General that 
we should order that an account should be 
taken of what is due to the plaintiff though 
the suit for accounts is admittedly barred. 
It is admitted by the learned Counsel that 
the point was not argued before the Bench 
that referred the question of law to the 
third Judge, but he now says on the rearon- 
ing ofthe decision of the learned Judge 
Pandrang Row in his judgment he is entiti- 
.ed to argue the question. In our opinion, 
this. argument triesto get round the point 
which has now been decided against him and 
seeks to open up the whole for a decision 
‘on the merits, We thik this should not be 
‘permitted to be done. “As the point was-not 
-argued before the Bench, we disallow it from 
“being raised now. ht bee, eh os 
` The result is that the lower Court's judge 
‘ment is reversed so far as defendants Nos. 1, 
-2 and 3 are-concerned and the plaintiff will 
get a deciee for 14/20 of the plaint amount 
as against defendant No. 3 in the first 
-instance. with liberty .to proceed against 
defendants Nos. 1 and 2 atter exhausting 
all remedies against defendant No. 3. The 
plaintiff will get subsequent interest on the 
amount allowed in his favour at six: per 
-eent. from the date of- the decree. ‘I'he 
interest up to the date of the decree will be 
12 per cent. ‘lhe appeal us against defend- 
ants Nos. 4 and 5 is dismissed without costs. 


. The plaintiff will get proportionate costs 


as agaiost defendants Nos. 1 to din both 
the Courts ; on the disallowed portion de- 
fendant No. 3 will get proportionate costs 


- from the plaintiff in bctn the Courts. 


Final Judgment.—The decree as against 
defendants Nos. 1 and 2 and- the legal 
representative of defendant No.3 will be 
limited to the respective family assets in 
their hands except as to costs for whic 
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they ‘will be personally liable. In the latter 
porticn of the judgment where it is stated 
that the “plaintifi” will get a decree, 
the word “plaintiffs” will be substituted for 
the word “plaintif” and the same alteration 
will be made in the judgment wherever 
, ecessary, 


N.-D. ` Order accordingly: 





NAGPUR HIGH COURT 
Miscellaneous Appeal No. 166 of 1937 
December 8, 19388 ` 
Nıyoer, J. 

BALIRAM AND GTARRE— APPELLANTS 
versus 
UTTAMCHAND—ResponpEnt 

Berar Land Revenue Code, 1928, :.112 (2) 
— Dismissal of suit under—Appeal, if maintain- 
able—" First hearing” in s, 1ì2 (l), meaning of— 
Granting of time means granting it after lapse of 
first hearing—Second appeal— Exercise of discretion 
by trial. and Appellate Couris—High Court can see 
which is proper. ` 

: The dismissal of a suit under s. 112 (2), Berar 
. Land: Revenue Code, amounts to a decree within 
the meaning of that term as defined ins. 2 (2), Civil 
Procedure Code, and the plaintiff is, under s. 96, 
Civil Procedure Code, entitled to fle an appeal, 
[p: 53, col, 1.) < 

The words “ first hearing " of a suit in s. 112 (1) 
mean the hearing at which the pleadings of the 
parties are examined with a view to understand 
their contention and të frame issues, Chidambaram 
vi Parvathi (U), Taran Mandal v.Raj Ohandra 
‘Mandal (2) and Talewar Singh v. Bhagwan Das (3), 
‘relied on. 

The granting of time by the Court contemplated 
in sub-s, (2) of s. 112 of the Berar Land Revenue 
Code, must be interpreted inthe sense of granting 
time after the lapse of first hearing and not before 
it. 

The digcretion given to the trying Court is not 
one to be exercised arbitrarily but with due regard 
‘to the. facts of the case and general principles of 
justice, The High Court in second appeal has also 
power to see which of the two Courts exercised 
discretion properly in accordance with the judicial 
proa piee: 

Misc, A: frcm an order of the Court of 
the first Additional District Judge, Akola, 
„daed January 15,°193/, in Miscejlane- 
us Civil Api eal ‘No. 92 of 1935, reversing 
the order of the Second Olass, Subordi- 
nate Judge No. l, Akola, dated September 
3, 1935, iu Orvil Suit No. z4 A of 1935. 

‘“Mesers. T. L. Sheode and M. B. Mahajan, 
dor tLe-Appellants. 

"Mr. A. L. Halwe, for the Respondent. 

‘Qrder,—This 1s a defendants’ appeal 
irom an order passed in Miscellaneous 
Appeal No. 92 cf 1935 cn January 15, 1937, 
py tke First Additional District Judge, 
‘Akola. 

‘Lhe respondent, Uttamchand, instituted 
bis 6 suit on April 2, 1939, by pregenting his 
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plaint. On April 10, 1935, the plaint was 
admitted and ordered to .be registered. 
Summonses to defendants for settlement of 
issues were also ordered and the plaintiff 
was called upon to file certified copies of 
the Record of Righte relating to fields in 
dispute within a fortnight. The suit was 
taken up on July 2, 1935, not for the purpəse 
of hearing parties but to see whether the 
summonses were served on the defendants 
or not. On that date the plaintiff not hav- 
ing produced the certified copies of 
Record of Rights parchas he was asked to 
file them on or before September 3,. 1935. 
On that date all the defendants except 
defendant No. 38 were served and fresh 
summens was ordered to be served on him. 
Defendants Nos. 36 and 37 were minors but 
as the plaintiff did not apply for appoint- 
ment of guardian ad litem for them he was 
asked to file one. On that day also the 
Court did not look into the case. The . 
plaintift failed to prcduce certified copies 
of the parchas but applied through his 
agent ior extension oftimeto enable him 
to obtain the copies. An affidavit verifye 
ing the material allegations made in that 
application to account for the inability of 
the plaintiff to carry out the Court's order 
was also filed with that application. The 
CourtsHowever, dismissed the plaintifi's 
suit in, so far as it was directed. against 
certain.afields under s. 112 (2) of the Berar 
Land Revenue Code, 1928. The plaintiff 
preferred an appealin the Ooiirt* of the 
First Additional District Judge, Akola; and 
that Court reversed the trial Court's order 
Gismissing the suit and this appeal is 
directed against that order. 


It is urged in the first instance that the 
original Court’s order dismissing thesuit 
under s. 112 (2) of the Berar Land Revenue 
Oode had notthe force of a decree so as 
to entitle the respondentin this Court to 
appeal from it. ln other words it is said 
that the lower Appellate Court had no . 
jurisdiction to entertain the appeal. The 
material words of sub-s. (2) of s, 112 
of the Berar Land Revenue Code, 1928, 
are these “and if such certified copy is 
not so produced, the suit or application 
shall be dismissed.” Construing the words 
in their ordinary and natural sense, there 
must be no doubt that the diemissal of the 
suit means the termination of the suit so 
far as that Court is concerned. ‘[hatsub- 
sectiin no doubt says further 

“But the dismissal thereof shall not, of its own 


force, preclude the presentation of a fresh plang in 
respect of the same cause of action.” 
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But that isa different matter. The ques- 
tion.is whether the dismissal of a suit 
under s. 112 (2), does not amount to a 
decree. Sub-section (4) of s. 112, defines 
the word “suit” as a suit to which the 
provisions of the Code of Civil Procedure 
apply. Now, ifthe suitis a suit of this 
nature, it must logically follow that the 
dismissal of the suit must be deemed to be 
a decree within the meaning of s.'2 (2) of 
the Civil Procedure Code. It may be con- 
ceded that there is no adjudication on 
matters in controversy but it cannot be 
denied that there is an adjudication on the 
question whether or not the plaintiff had a 
sufficient cause for his failure to file the 
certified copies of the parchas along with 
his plaint or within the time allowed by 
the Oourt. It must, therefore, be regarded 
as a decree within the meaning of that 
term as defined in s. 2 (2; of the Civil Pro» 
cedure Code, and under s. 96 of the Code 
the plaintiff was entitled to file an uppeal. 


It isurged that inasmuch as sub-s. (2) of 
8..112 of the Berar Land Revenue Code 
permits the presentation of a fresh plaint 
the order dismissing the suit could not have 
the force of a decree so as to give the 
aggrieved party the right to file an appeal 
therefrom. The contention does not appear 
to be sound in view of the fact that if 
the rejection of the plaint is treated as a 
decree and is made appealable, the rejec- 
tion does not preclude the plaintiff from 
presenting a fresh claim in respect of the 
same cause of action: see O. VIL r. 13, 
of the Civil Procedure Code. The plaintiff 
in such predicament has been given two 
remedies. If the 
limitation preseribed for his suit has not 
expired, ke may file a fresh plaint; but if 
the period of limitation has expired, the 
law leaves it open to him to file an appeal. 
In the result there is no difference between 
the dismissal of the suit on the ground of 
limitation and dismissal ofa suit under 
8. 112 (2) of the Berar Land Revenue Code. 
In either case the plaintiff's right to pro- 
secute the suit is extinguished. Itis but 
reasonable that the law should ‘confer on 
him the right of appeal. It is true that there 
is nO express provision in the Berar Land 
Revenue Code providing for an appeal but 
there was no need for any such provision 
in view of the definition of “suit” given in 
s. 112 (4) of that enactment. The conten- 
tion must, therefore, fail. 


On the merits of the case it is argued 
that the lower Appellate Court was wrong 
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statutory period of. 


53, 
in interfering with the discretion exerciaed 
by the Court of first instance. The dis- 
cretion given to the trying Oourt ‘is ‘not 
one tobe exercised arbitrarily but. with 
due regard tothe facts ofthe case and 
general principles of justice. If the plaint- 
iff was entitled to appeal and the lower 
Appellate Court had jurisdiotion te hear 
the appeal, it is futile to say that the lower 
Appellate Court should not have dissented 
from the view taken by the Court of first 
instance. On this view the discretion exer- 
cised by the lower Appellate Court is of a 
superior Court and is not open to question 
bere. The argument would, in effect, be 
suicidal to the appellants themselves. This 
Oourt in second appeal has also power to 
see which of the two Courts exercised dis- 
cretion properly in accordance with the 
judicial principles. After having heard the 
parties I feel no doubt that the lower 
Appellate Court was right. The affidavit 
filed by the plaintiff on September 3, 1935, 
Contained an allegation that an application 
for certified copies had been made on 
August 10, 1935. If that was so,it would 
be a good ground for giving him some more 
time to file them. 


It is however urged that it was impera- 
tive on the plaintiff to file the certified 
copies within the time fixed by the Oourt 
and that the Court had no option but to 
dismiss the suit. I cannot endorse this 
contention. Sub-section (1) of s. 112 of the 
Berar Land Revenue Code directs that a 
certified copy should be filed on or before 
the date of the first hearing Now the 
expression “first hearing” of a sit doas not 
mean the day on which the Court goes 
into the pleadings in order to understand 
the contention of the parties Order X, 
r. 1, says that at the first hearing of the 
suit the Court should ascertain from the 
plaintiff's Pleader whether he admits or 
denies such allegations of facts as are made 
in the plaint or written statement. 
Order XIII, r. 1, says that the parties or 
their Pleaders shall produce, at the first 
hearing of the suit, all documentary evi- 
dence of every description. Terms of these 
provisions of the Oivil Procedure Code 
manifestly suggest that the first hearing is 
the hearing at which the Court examines 
the pleadings of the parties. with a view to 
understand their contention and to frame 
issues. This is also cear from the terms 
of r. 1,0. XV of the Civil Pr cedure Code. 
The view that I take is -fortified by a num- 


‘ber of judicial decisions of which I may 


Ad 
mention Chidambaram v. Parvathi (1), 
Taran Mandal v..Raj Chandra Mandal (2) 
and Talewar Singh v. Bhagwan Das (3). 

On September 3, 1935, the Original Court 
was not looking into the case to examine 
their. contentionswith a view to formulate 
the issues and it could not,therefore, be 
regarded as the first hearing. Tf the law 
allows, the plaintiff to file certified copies 
at any time before the first hearing, that 
Tight cóuld not be taken away or impaired 
by any act of the Court. Infact on that 
day the case was-not ripe for hearing 
inasmuch as one of the defendants was not 
served -and no guardian ad litem was 
appointed for other two defendants. The 
granting of time by the Court contemplated 
in--sub-s. (2) of s. 112 of the Berar Land 
Revenue Code must be. interpreted in the 
gensée of granting time after the lapse of 
firat hearing and not before it. The plaint- 
iff had thus time enough under sub-s. (1) 
of.8, 112 to file certified copies. The appel- 
lante contention that he should have filed 
certified copies before the date appointed 
for the return of process is uns»und for the 
Teascn that it has reference not to the word 
“plaintiff” or “suit” but to the words 
“applicant” and “application.” In case of 
suits, there is no date fixed for return of pro- 
cess but a date fixed under O. V, rr. Land 5, 
for settlement of- issues and the process 
issued in the present suit itself was in this 
form. 

The appeal is diemisead with costs. 
Connel a fees Rs. 1 
; Appeal dismissed. 
Oy AI. R 1926 Mad, 317; 93 Ind. Cas. 16; 23 L W 
69; (1926) M W N 


> (2) 50 Ind. Oas 206; AIR 1919 Oal. 70. 
» (3) 12 OW'N 312; 8 0 L J147. 
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PATNA HIGH COURT 
‘Criminal Revision No. 156 of 1939 
so a Ss 1939 


A, J. 
KIRPAL SINGH; Dis n RE E Party 
ec aaa 


HARI cHoupauRY A oe OTHERRS—SROOND 


ParTy—Oprosite PARTY 
« Criminal Procedure Code (Act V of 1898), s. 145 
Order ‘passed by Magistrate including land outside 
roseedings— Order, if proper—Proper course. 

Where in proceedings under s. 145, Oriminal 
Procedure Code, the Magistrate passes an order 
which inclades lands outside the proceedings, he 

acts in excess of his jurisdiction and the order is 
liable to-be set aside. The proper course for him 
if, to. confine his order to the plots mentioned ` in the 
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proceedings. Suükhari Nonie y: Ramkhelawan Thakur 
(1), followed. . 


Or. R. against an order of the Sessions 
Judge of Monghyr, dated January 23, 1939, 
refusing tomakea reference to the High 
Court against a decision of the Sub-Divi- 
sional Magistrate of Begusirai, dated 
November 10. 1938. 
` Messrs. Bıldeo Sahay and Rajkishore 
Prasad, for the Petitioners. 

Messrs. S. N, Sahay, K. Sahay and S, M. 
Siddique, for the Opposite Party. 

Judgment.—This is an application 
against an order passed under s. 145 of 
the Criminal Procedure Code against the 
Present petitioners who happened to . be 
first party to the proceedings. The pro: 
ceedings were in connection with plot Nos. 
33,72, 85 and 87-457 of village Parora, 
Police Station Balia, în the District of 
Monghyr. The area of the lands in dispute | 
come up to 37 bighas odd. Two Pleader 
Commissioners were appointed, who asa 
result oftheir measurements divided the 
lands in dispute into various blocks. Block 
No.1 contained plot No, 33 and a few 
other plots block No. 2contained plot No; 
72 and some other plots and bleek. No. 3 
contained plot Nos. x5 and 87-457 and 
some other plots. The order of the learn» 
ed Magistrate declaring possession is as 
follows : 

“Oonsidering all facts, under s. 145 (6) Criminal 
Procedure Code, I declare the persons named 
column 2 of the undermentioned table, to be 
entitled to possession of the lands mentioned against 


their names in column lof the table, until susie 
therefrom in due course of law : 


Land 
{1) 
(1) Twelve bighas out 


In poet scion of 
( 


Basuki Chaudhury under 


‘of Block I, that is, the|the Malik Hari Pd. Ohau- 


eastern and southern dhry. 
portions of Block I. 
(2) Rest of Block I . 


1" 


Borhan Singh, Baiju 
Singh and Dukhan Singh, 
Maliks. 

Saudagar Singh, Uchit 
Singh and Shyambahadur 


(3) Block II 


Singh. 

Basuki Ohaudhry ‘under 
the Malik Hari Prasad 
Chaudhry. 


(4) Block III - 


1 further forbid all disturbance of such possession 
until such eviction.” 

Now, looking at the proceedings and the 
order of the learned Magistrate, it is clear 
that the order includes lands outside the 
proceedings, and, as was held in Sukhart 
Monia v. Ramkhelawan Thakur (1), in a 
proceeding unders. 145 of the Criminal 


(1) 4 PL T 372; 72 Ind. Oas, 69; 24 Cr, LJ on 
AMIR 1923 Pat. 528; 1Pat.L R 255 Or, 
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concerning land, a Magistrate acts in 


excess of his jurisdiction if he deals with a. 


larger area of land in his order than what 
is included in the proceeding, and his order 
is liable to beset aside. The proper course 
for the Magistrate was to confine his order 


to the plots mentioned in the proceedings. - 


Evidently at the time of passing the 
order, ‘the learned Magistrate lost sight of 
the fact that the proceeding referred to the 


ple” numbers and not to the block numbers 


and this has brought about the result 
which necessitates interference with the 
order passed by him. It appears that argu- 
ments were heard and judgment reserved 


in the case on June 14, 1938,- and the 


judgment was delivered not earlier than 
November 10, 1938, and the learned 
Magistrate has observed at the foot of his 
order that for certain important adminis- 


trative reasons the order could not be passed. 


earlier, The delay in delivering. the 
Judgment might have led to the error 
of not conforming to the proceeding while 
passing the order about the disputed 
lands. 

There isone more point, which has not 
been seriously contested by the learned 
Advocate appearing on behalf of the 
oppesite party, thatthe order relating to 
block II is not in order. Block I, as will 
appear from the order quoted above, has 
been declared to be in possession of Sauda- 
gar Singh, Uchit Singh and Shyam Baha- 
dur Singh; but it appears that by a petition 
dated February 26, 1938, Uchit disclaimed 
possession, and similarly Saudagar also 
disclaimed possession over any of the di- 
puted lands. There is no mention of this 
matter in the judgment of the learned 
Magistrate but it appears from the judg- 
ment of the learned Sessions J udge that this 
point was agitated before him: If the 
petit.ons of Uchit and Saudagar were 
dealt with by the inquiring Magistrate, 
an order like the above could not be 
passed. 
“In view of the order that I propose to 
pass, 16 18 not necessary for me to deal 
with the other points raised by the learned 
Advocate for the petitioners, namely, that 
the inquiring Magistrate failed to notice 
animportant document like Ex. 3 relied 
upon by the petitioners to show that Basuki 
(the second party) was a member of the 
joint family to which Hari Ohaudhuri 
belonged. ‘ 


For the reason that the order passed 


-by the learned Magistrate does not conform. 


; - DWARKA-DAS v. GODHANA-- (ALL.) 
Procedure, Code, -as regards a dispute. 


TA 
to -the proceedings issued “in >the case: 
inasmuch as it extends to lands outside-thé) 
proceedings, I would. set aside- the -order} 
of the learned Magistrate. . Dees 
The Rule is made absolute. ©. .°  _'t 
; Vat ot segi 
K- Rule made absolute.. : 


ys 
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ALLAHABAD HIGH. COURT . | 
Second Civil Appeal No. 159 of 1936, - 
December 16,1938 — as 
BeNNBT AND VeeMa, JJ. b ng 
Lala DWARKA DAS—PLAINTER— 7 
APPELLANT ani i 
‘versus sy ae? iiy 
GODHANA AND oTHRRS—DEFBNDANTS— r 
a, RESPONDENTS . : i 
Partition “Act (IV of 1893), a. 4—Application. 
under, -can be made at any stage of sutt, éven. after 
denne principle underlying the provisions ‘of. s. .4;5 
Partition Act, is that the members of the family to; 
which the house belonged should have an” oppor- 
tunity of buying out the stranger who has become 
a co-sharer in the house. Ss es 
An application under the section.can, therefore, bet 
made at any stage of the suit and even after a decree: 
is passed. Khirode v. Saroda (1), Pran Krishaa.v., 
Keshab Chandra -(2) and Khanderao Dattatraya 
v. Balkrishna Mahadeo (3), relied on, Abdul Hag v? 
Moti Lal (4), distinguished. i 
S. C.A. from the decision of the Sube; 
Judge, Agra. dated May 30, 1935. yy 
Mr. B. Malik, for the Appellant. i 
Verma, J.—The appellant before us was: 
the plaintiff in the suit which was for pané 
tition of his share in certain buildings.. 
The plaintiff has purchased the share of: 
one of the members of the family: which: 
owned this house. A preliminary decree: 
for partition was passed on January 30; 
1933. There was an appeal against that. 
decree by the plaintiff and the Appellate: 
Gourt m:de certain modifications in the’ 
preliminary decree. On the record going: 
back to the trial Court forthe preparation : 
of a final decree, the Amin was appointed: 
as a Commissioner for ‘partition and he: 
submitted a report on February 14, 1934.: 
In this report he valued the entire property 
at a certain, figure and made suggestions: 
as to the manner in which - the partition: 
should be carried out. The plaintiff object». 
ed to this report. The defendants, however,” 
put in an application at this stage. under: 
s. 4, Partition Act (IV of 1893) undertaking: 
to buy the share of the plaintiff. The’ 
defendants accepted the valuation made: 
by the Amin and submitted that they. were: 
prepared to buy., the plaintiff's share in: 


Bb. 
accordance with that valuation. The trial 
Court, holding thatthe valuation made by 


the Amin was correct, granted this appli- 


cation and passed a decree in favourof 
the plaintiff forthe recovery of the amount 
fixed as the price of his share and fixed 
a date by which the pasment had to be 
made by the defendants. It further direct- 
ed that ifthe defendants failed to make 
the payment within the time fixed, the 
plaintiff would be entitled to recover 
possession ofthe share allotted to him 
bythe Amin and subject to the conditions 
laid down in the report of the Amin. The 
plaintiff appealed rgainst this decree and 
raised two points: (1) that the application 
of the defendants under s.4, Partition Act, 
should not have been entertained at the 
late stage at which it was made, and (2) 
that, in any case, the price fixed by the 
trial Court was inadequate. The lower 
Appellate Court has repelled both these 
contentions and has dismissed the 
appeal, 


So far as the price cf the plaintiff's share 
fixed by the Oourte below is concerned, 
the finding is one of fact and cannot be 
challengec in second appeal. The learned 
Counsel appearing for the plaintiff appellant 
has, however, urged that an application 
under s. 4, Partition Act, can be made 
only before adecreein a suit has been 

assed, and not later. He contends that 
in this case a preliminary decree having 
been passed, not only by the trial Court 
but also in appeal, the defendants were 
no longerentitled to make an application 
under s. 4, Having heard learned Counsel 
at length, we have come to the conclusion 
that this contention is not well-founded. 
The section itself fixes no stage up to 
which alone the application can be made. 
On the contrary, the language of the 
section shows thatitcan be made at any 
stage. Bearing in mind the principle 
underlying tle provisions of s.4 namely 
that the:members ofthe family to which 
the house belonged should have an oppor- 
tunity of buying out the stranger who 
has become a co-sharer in the house, 
there seems no valid reason for putting 
the limitaticn contended for by the learned 
Counsel on the right of the defendants as 
to the time when they should make the 
applicaticn:; There is no case of this 
Court on the point. The High Court of 
Calcutta Court has, however, consistently 
held.that the application can be made at 
any stage, even after “a decree has been 
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passed: vide Khirode v. Saroda, 7 Ind. Oas. 


436 '1)and Pran Krishna v. Keshab 
Chandra (2). The same view has been 
taken in the Bombay High COonrt,: vide 
Khanderao Dattatraya sv. Balkrishna 


Mahadeo 64 Ind. Cas, 91/ (3). We see no 
reason to differ fromthe view taken in 
these cases. The decision of, a learned. 
single Judge of this Oourt in Abdul Haq 
v. Moti Lal, 71 Ind. Cas. 983 (4) has been 
brought to our notice. It is not aa A 
to express any opinion as to the-sound- 
ness ofthe decision in tbat case as the 
point involved there was different from 
the one which arises before us. For the 
reascns` given above, we dismiss this 
appeal. Wemake no order as to the 
costs ofthis appeal as the respondents 
have not appeared. 


D. Appeal dismissed. . 
“(1) 7 Ind. Oas. 436. 

(2) 45 C 873; 45 Ind. Oas. 604; A I R1919 Oal. 
1055; 22 OW N 515, 

(3) 64 Ind. Cas. 917; A IR 1922 Bom. 121; 46 B 
341; 23 Bom LR 1083. 

(4) 71 Ind. Cas, 983; AI R 1923 All. 293. 





PRIVY COUNCIL 
Appeal from the West African 
Court of Appeal 
February 14, 1939 
Lorp Romar, Lorp PORTR AND 
- BIR Gores RANKIN 
NANA AKPANDJ A—ApesLiant 


Versus 
FIAGA EGBLOMES3SE—RE3PONDENT. 

Privy Council—Practice—Reception of evidence— 
No objection taken—Objection, if can prevail for 
first time before Prioy Council—Map—Correctnesa 
—Essentials—Contents, when can be relied, 

Too much stress cannot be laid upon the fact 
that two chiefs unaided by legal assistance took no 
objection in the trial Court tothe taking of certain 
evidence, but where no objection to its reception 
appears to have been taken even in the Court of 
Appeal where the parties were professionally repre- 
sented, an objection as to the admissibility of such 
evidence cannot prevail when taken for the first time 
before the Privy Council. [p. 58, col. 2.] 

Accuracy a3 to the information contained in a 
map must depend upon the source from which the 
information is obtained, and waere no sufficient 
evidence as to the informants who have been ques- 
tioned is forthcoming, nor is it clear how far that 
evidence has been tested by checking the evidence 
of one informant against that of another, 
and it is acknowledged that corrections have . 
to be made from time to time; the contents of the 
map cannot be relied upon as authoritative. [zbid.] 


Mr. J. B. W. Rimsay, for the Appellant. 
` Mr. W. H. Stoker, for the Respondent. 

Lord Porter.—The appellant and res- 
pondent who are concerned in the dispute 
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which their Lordships have to consider are 
the .¢hiefs of certain districts in Togoland. 
The appellant is the paramount chief of 
Buem Borada which is in the part of 
Togoland under British mandate, whilst the 
respondent is the chief of Akposso Badu 
which isin the portion of Togoland under 
French mandate. 

The dispute concerns the ownership of 
certain lands approximately 15 square 
miles in extent situated on the British side 
ot the international boundary between the 
French and British mandated territory. The 
dispute also extends to land on the French 
side of the boundary, but “that portion is 
not subject to British jurisdiction and is 
not the subject-matter of appeal. 

The case has already been the subject 
of three decisions—firstly, before the Assis 
tant District Commissioner, who found that 
each party was entitled to about half of 
the land in dispute; secondly. before the 
Acting Commissioner of the Eastern Pro- 
vinces who decided in favour of the appel- 
lant, and thirdly, before the West African 
Court of Appeal, who restored the judgment 
of the Acting District Commissioner. From 
that decision the appellant appeals to His 
Majesty in Council. 

Substantially the appellant's case is that 
the land in dispute was originally his; 
that many years ago a tribe called the 
Kwawus applied to his predecessors for 
leave to settle on it; that they gave permis- 
sion; that the Kwawus came and increased 
so much in power that they wished the 
appellant’s subjects the Akpandja to serve 
them ; that two battles took place—in the 
first the Kwawus were victorious with the 
help of the Ashanti, that the Akpossos gave 
no help but that both the Akpandja and the 
Akpossos had to pay tribute to the Ashanti 
as a result of their victory. Later in a 
second battle the Akpandja were victorious, 
and having driven out the Kwawus re-took 
pessessicn of the disputed territory and 
retained it ever since. The Akpossos had 
once, he said, been subordinate to the 
Akpandja: but bad ceased to be so, and had 
taken no part in either battle, or given 
any help, or made any payment except 
through him to the Ashanti by way of 

` tribute. 

The respondent also spoke of the fighting 
with the Kwawus and Ashanti. Both were 
agreed that ittook place before the Germans 
came, ìi. e., more than 55 years ago. He 
aleo said thst the respondent's subjects 
had been subordinate to the appellant’s 
people but had ceased to be so; that the 
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land was originally theirs; that it was they 
who granted it tothe Kwawus; that the 
battles with them and the Ashanti did 
indeed take place, but thatthe Akpossos 
took part in the struggle and assisted in de- 
feating the enemy. He agreed that, as the 
Akpendja had joined with his people and 
helped to reclaim the land, they ought to 
have received a share of the recovered 
territory, but said that the appellant's pre- 
decessor agreed that it was along way. for 
him to go and therefore sold the land in 
exchange for a quantity of men, sheep and 
cloths. He accordingly claimed the whole. 

The respondent who was plaintiff in the 
original action was represented by his son 
and the appellant bis second linguist. In 
addition to the respective representatives, 
the respondent called five witnesses and 
the appellant four. 

After hearing the evidence, the Acting 
District Commissioner proceeded to inspect 
the land in question, and after doing so, 
gave his judgment, dividing the land bet- 
ween the two chiefs To this judgment he 
attached a sketch map, which though it 
does not purport to be accurately drawn, 
gives a sufficient picture of the land in dis- 
pute. 

The eastern portion, being in French 
territory, cannot be exactly defined, but 
the other boundaries consist .of the 
Kadibenum River on the north, the path 
from Kadjebi to Ahamansu on the west, and 
the River Menu on the south. The whole 
of this country was claimed by the reg- 
pondent, whilst the appellant maintained 
that it was his and that the boundary 
between the two chieftains was at Abotoasi 
in French territory. The Acting District 
C: mmissioner gave the portion, north of the 
River Ujinji to the appellant and the 
southern portion to the respondent. 

The evidence was conflicting. Bach side 
claimed to have been the original owners 
of the disputed land, euch gave a history 
of its later acquisition from the Kwawus by 


‘conquest, and each relied upon evidence 


of pathelearing by their people as evidence 
of ownership. The respondent also set up 
an alleged judgment by the Germans in 
his favour, relied upon the existence ofa 
heap of stones onthe River Menu said to 
mark the boundary, and upon the alleged. 
purchase ofa portion of the land from the 
respondent by a witness who.saye he first 
approached the appellant but was told by 
him that the respondent was the owner. 
The question is one of fact and is essential- 
ly for the determination of a tribunal 
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which has seen the witnesses and in- 
spected the locus in quo. It is true that 
the Acting District Ocmmissioner dces not 
appear to place much, if any, reliance on 
the German judgment or on the alleged 
purchase cf the land from the respondent 
by the appellant's direction. Nor does he 
find himself able to place any reliance upon 
the traditional evidence. Indeed, if appears 
that he rejects the story that the respon- 
dent purchased half of the land from the 
appellant after the ccnquest of the Kwawus. 
> But equally he puts no confidence in 
the first two of the appellant’s witnesses and 
by inference rejects the traditional evi- 
dence of the other two. In their Lordships’ 
view, however, he had evidence on which be 
could find that the appellant was entitled 
to the half, and the respondent has not 
appealed against his finding. 

Having regard to these circumstances, 
their Lerdships agree with the Court of 
Appeal that on the evidence given at the 
trial, an Appeal Court ought to be very 
chary of reversing the trial Court's finding 
of fact, and that there was not sufficient 
justification for reversing that Court's 
finding. But it is said that there are two 
grounds on which that judgment can be 
criticised ; (1) that’ the trial Judge decided 
the case not on the evidence before him, 
but on the unsworn testimony given in 
the course of his inspection, and (2) that 
since the ‘trial, a German map has been 
discovered from which it appears that the 
boundary of the Akpcssos is well to the 
east of the Jand in dispute. A petition for 
the admission of ihis map in evidence was 
presented to their Lordships and the ques- 
tion of its admissibility considered by 
them on the hearing of the appeal. 

(1) As to the first ground, the Acting 
District Commissioner had evidence at the 
trial from one of the respondent's witnesses 
as tothe existence of a heap of stones on 
the River Menu which was said to mark 
t.e boundary between the two peoples, and 
on finding such a heap at the spot in- 
dicated was entitled to accept its existence 
as corroboration of that evidence. He 
appears slso to have taken into considera- 
tioa the fact that on the portion awarded 
to the respondent, he found farms in posses- 
sion of his subjects or acquired by pur- 
éhase from him, just as he found farms 
held by subjects of the appellant or 
acquired from him on the portion awarded 
to the appellant. Their Lordships cannot 
agree that he was’ not entitled to take 
these circumstances jnto account, He was 
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accompanied by representatives of each, 
party and no objection appears to have. 
been made to his proceedings. Their. Lörd- 
ships would be loth to lay too much:stress 
upon the fact that two chiefs unaided by 
legal assistance took no objection to the, 
taking of such evidence, but no objection 
to its reception appears to have been 
taken even in the Court of Appeal where 
the parties were professionally represented, 
and their Lordships do not think that such 
an objection should prevail when taken fôr 
the first time before them. The ownership of 
the farms may well have been admitted, 
and in any case itis not clear how much 
assistance the Acting District Commissioner 
received from observation alone and how 
much or little from oral evidence. 

(2) As to the German map, their Lord- 
ships do not consider they ought to accede 
to the petition for its admission. : 

The map was in the possession of the 
defendant before the hearing of the action 
before the Acting District Oommissioner, 
but in the case of a dispute between two 
African chiefs, who cannot be expected to 
attribute the same importance to written 
documents as would be attributed to them 
by a lawyer or even by a layman in this 
country, their Lerdships would be unwilling 
to shut out the evidence on that ground 
alone. A 

This part of Togoland is under the 
jurisdiction of the Gold Coast, and the 
map is said to be admissible in evidence 
under the Supreme Court Ordinance of the 
Gold Coast, Sch. 1, O. VI, r. 14, whereby 
all maps made under authority of any 
Government or of any public municipal 
authority and not for any litigated ques- 
tion, shall prima facie be deemed correct 
and shall be admitted in evidence without 
further proof. It is said that this map was 
made under the authority of the German 
Colonial Office. 0 f 

From the evidence adduced, it is not abso- 
lutely clear that the map was ma‘le under that 
authority. It may merely have been made 
at their suggestion. But whatever the true 
view upon this question, their Lordships, 
having regard to the two affidavits of Dr. 
Johannas Gruner, one produced by each 
side, do not find themselves able to rely 
upon the boundaries marked upon it as 
authoritative. 

Their accuracy must depend upon the 
source from which the information is 
obtained, and in their Lordships’ view no 
sufficient evidence as to the chiefs or other 
informants who have been questioned ig 
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fcrthecming, nor is it clear how far tbat 
evidence has been tested by checking the 
evidence of one informant against that of 
another. Dr. Gruner himself acknowledges 
that ecrrections have to be made from time 
to time, and this Board refused to place 
reliance on a map forming one of the 
same series in the unreported case of 
Abotehi Kponuglo & ors. v. Adja Kodadja 
(Privy Council Appeal No. 123 of 1931). 
“But evenif the map would have been 
admissible and prima facie accurate when 
tendered in evidence in the trial Court, 
their Lordships would have not have felt 
justified in admitting it before this Board 
when all effective challenge of its accuracy 
is precluded. At best they could only have 
sent: back the case for trial before the 
Court of first instance upon all the material 
now available and such an order would 
only have been possible at the expense of 
the appellant, an expense which they were 
no doubt’ well advised to refuse to incur. 

In the result, the appeal fails. No formal 
order appears to’ bave been made. and in 
their Lordships’ view the Acting District 
Commissioner at p. 221.35 of his judg- 
ment inserted boundary post 78-B instead 
of 7&A. Their Lordships consider that the 
‘proper order is to declare that the res- 
pondent as chief of the Akposso Badu is 
the owner of that portion of the land in 
dispute situate in British territory south of 
the River Ojinji between the path from 
Kadjebi to Ahamansu and boundary 
post 7P-A and that the land in dispute 
which lies to the north cf the Ojinjiis the 
property of thse appellant. 

Subject to thie formal amendment, the 
judgment of the West African Court of 
Appeal will be affirmed and the appellant 
must pay the costs of this appeal. . 

Their Lordships will humbly so advise 
His Majesty. 


D. Appeal fails. 


Solicitors -for the Appellant.—Messrs. 
Ashurst, Morris, Crisp & Co. 
.. Solicitors for the Respondent.—Messrs. 
Sydney Redfern & Co. 
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ALLAHABAD HIGH COURT 
Civil Revision Application No. 161 of 1937 
December 2”, 1938 
BENNET AND VERMA, JJ. 
Fireu SUKHANAND MATHURA PRASAD 
—PLAINTIFR—A PPLIOANT 


veTsus 
Frew RAM GOPAL-GIRJA SANKER— ` 
Derenpant—Oppositg Party 

U. P. Agriculturists' Relief Act (XXVII of 
1934), s. 2 (10) (a)—Sale of goods—Fact that price of 
goods is owing does not constitute loan by seller to 
purchsaer, 

In the definition of “loan in the U., P. Agri- 
culturists’ Relief Act, s. 2(10:(a), thera must be 
an advance to an agriculturist. In the case of 
goods being sold, this cannot be held to bean ad- 
vance to the agriculturist. The goods themselves 
are not advanced as a loan. The fact that the 
price of the goods is owing does not constitute a 
loan by the seller tothe purchaser. Kincha Mal v. 
Khub Ram (1), relied on, . 

Mr. Babu Ram Awasthi, for the Applicant. 

Mr. B. Malik, for the Opposite Party. 

Bennet, J—This is a civil revision by 
the plaintiff against a decree of the lower 
Appellate Court holding that the trial 
Court had no jurisdiction to entertain his 
suit and directing thatthe plaint should 
be returned tothe plaintiff by the trial 
Court for presentation to the proper Court, 
The objection taken by the defendant to 
jurisdiction was that he was an agriculturist 
residing within the jurisdiction of the 
Munsif of Kaimganj in Farrukhabad 
District, and the suit had been tried by the 
Honorary Bench of Munsifs in Farrukhabad 
whose jurisdiction did not extend to Kaim- 
ganj. The plea was taken under s. 7, 
U. P. Agriculturists’ Relief Act of 1934, 
That section refers only to suits for 
Tecovering an unsecured loan against an 
agriculturist. The present suit is brought 
on the ` basis of bahikhata accounts for 
goods purchased by the defendant through 
the commission agency of the plaintiff, 
It has been held by a learned single Judge 
ofthis Court in Kincha Mal v. Khub Ram 
(1), that the purchase of goods and the 
fact thatthe price of the goods is owing 
does not constitute a loan by the seller 
tothe purchaser. We consider that the 
ruling sLould be accepted and that that 
principle iscorrect. In the definition of 
“loan” inthe U. P. Agriculturists’ Relief 
Act, s. 2 (10} (a), there must be an advance 
to the agriculturist. In the case of goods 
being sold, we do not consider that this can 
be held to be an advance to the agricultu- 

(1) 1987 AL J 766; 171 Ind. Cas. 571; A I R 1937 
All. 669; (1937) R D 392; 10 R A 299 (1): 19374 G 
R 862(1), a : 
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riste The gocds themselves are not 
advanced as a Joan. They are actually 
sold and itis intended that the title in the 
goods shonld pass permarently to the 
agriculturist at the time of sale. For these 
reasons we allow this civil revision and 
we return the appeal to the Court below 
for disposal according to law on the merits, 
Costs hitherto incurred will abide the 


result. Pe 
D. Revision allowed. 
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LAHORE HIGH COURT 
First Civil Appeal No. 160 of 1937 
February 14, 1938 
ADDISON AND Din MogamMan, JJ. 
Seth LOOKMANJI ADAMJI & Co.— 
PLAINTIFP —APPELLANT 

: versus 
MANGAL SAIN AND otasrs—Dgrenpants— 
i RESPONDENTS 
` ` Transfer-of Property Act (IV of 1882), s. 55 (1) (g) 
—Vendors of immovable property agreeing) to 
indemnify vendees, if they suffer loss or damage 
on account of any person laying claim to property 
—Mortgagee from original owner of property bring- 
ing suit on his mortgage—Vendees not properly 
defending suit and unnecessarily paying large sum 
to-save property— Whether entitled to recover amount 

id. 

o Phe vendors of certain immovable property 
undertook to indemnify the vendees, in case they 
suffered any loss or damage on account of any 
person putting forward a claim tothe property sold. 
Subsequently a mortgagee fromthe original owner 
of the property instituted a suit on the mortgage. 
To save the property, the vendees paid a certain 
sum of money to the mortgages : | 

. Held, that the vendees were not legally entitled 
to recover the amount so paid and the litigation 
expenses from the vendors, if it was found that the 
plaintifis (vendees) were negligent in their defence 
of the mortgage suit and did not raise proper pleas 
available-to them and that there was no cloud on 
the title of the plaintifis' vendors and with a little 
diligence exercised on the part of the plaintifis 
the cloud that was sought to be cast upon it could have 
been cleared up and that the plaintifis-vendees un- 
necessarily paid an exorbitant sum to the mort- 
gagee, without even consulting the vendors, 
Mangladha Ram v. Ganda Mal (|), Nathu Khan v. 
Burto Nath (2) and Kashireao Gandaji v. Zabu 
Pandu (3', explained. 

-.Messrs. Achhru Ram and Amar Nath 
Mehta, for the Appellant. 

Messrs. D. R. Sawhney, Amolak Ram 
Kapur and Hans Raj Sawhney, for 
Respondents Nos. 1 to 3. 

Din Mohammad, J.—The facts of the 
case out of which this appeal has arisen may 
shortly be stated. On September 10, 190%, 
one Mian Abdul Karim executed a mort- 
gage deed in favour of Lala Bulaqi Mal and 
Lala Ram Das of certain properties. situate 
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at Rawalpindi fora sum of Rs. 10,000. 
The rate of interest which the mortgagor 
agreed to pay was 2 per cent. compound 
interest per mensem with monthly rests. 
On April 22,1909, the said Mian Abdul 
Karim executed a deed (Ex. D-8) in favour 
of his father Mian Nabi Bakhsh wherein, 
after acknowledging that the whole of the 
immovable property situate at Rawalpindi 
City and Oantcnment and at other places 
was the self-acquired property of his father 
and was owned and possessed by him, he 
stated that the properties comprised in 
part I of that document had been given 
to him by his father by way of absolute 
ownership and thatso far as properties 
comprised in part II were concerned, his 
father had conferred on him the right of 
realizing their rent by way of maintenance 
during the lifetime of the father, but that 
no right of sala or mortgage of the proper. 
ties vests in him. On May 12, 1909, Mian 
Abdul Karim settled upon his wife, 
Musammat Zohra Jan Akhtar, the rights 
which he had acquired in the properties 
comprised in part II ofthe document 
mentioned above (Ex D-9). On July 16; 
1909, Mian Abdul Karim made a gift 
(Ex. D-10) of the entire property alluded 
toabovein favour of Musammat Zohra 
Jan in lieuof her dower. On March 7, 
1910, Mian Nabi Bakbsh conferred upon 
Musammat Zohra Jan the right to mortgage 
or sell all the properties mentioned in 
part Iof Bx. D-8. On April 7, 1910, 
Musammat Zohra Jau sold the shops now in 
suit along with some other property to 
Lila Ram Das and Lala Gauri Das for 
Rs. 15,000. On November 23, 1914, the 
said vendees sold the shops only to the 
present plaintiffs, Messrs. Seth Lookmanji- 
Adamji and Company. In the sale deed 
executed bythem, they undertook to 
indemnify their vendees if they suffered 
any loss or damage on account of any 
person putting forward a claim to the 
property sold. On February 11, 1920, 
Lala Bulagi Mal and Lala Ram Das 
instituted a snit for the recovery of their 
mortgage money by sale of. the entire 
property comprised in part I and II of 
Ex. D-8 against Mian Abdul Karim and 
along with him impleaded all the subse- 
quent alienecs including the present plain- 


tiffs and their predecess*rs-in-title as 
defendants in the suit. On March 29, 
1920, ex parte proccedings were taken 


against Lala Ram Das and Lala Gauri Das 
on account of their absence in spite of ser- 
vice. On November 24, 1920, the present 
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plaintiffs put in their pleas professing 
ignorance of most of the allegations made 
in sthe plaint and alleging that they had 
purchased the shops in suit in good faith 
and for valuable consideration. They fur- 
‘ther stated that the property purchased 
by them was not mortgaged to the then 
plaintiffs andthat consequently they could 
not proceed against that property. 

On June 18,1921, Musammat Zohra Jan 
pleaded that the entire property had been 
acquired by Mian Nabi Bakhsh himself, 
that no partition of any kind had been 
effected between him and her husband, 
Mian Abdul Karim, that the property given 
to her by Mian Abdul Karim was not 
mortgaged to Lala Bulaqi Mal and Lala 
Ram Das and that therefore that property 
could not be made to bear the burden of 
their charge. The Subordinate Judge who 
decided that suit did not differentiate 
between one kind of property or the other, 
allowed the morigagees to recover the 
| amount of Rs. 89,700 found due by him 
from all the properties comprised in parts 
I and II of Ex. D-8. None of the defen- 
dants made an appeal against that decree 
and the only appeal that was put in was on 
behalf of the mortgagees. By its judgment 
dated April 27, 1933, this Court raised the 
decretal amount to Rs. 70,000 as claimed 
by the mortgagees and further allowed 
them, interest from the date of the institu- 
tion; of the suit till the realization of: the 

ecrétal amount at 6 per cent. per annum, 
It, appears from that judgment that the 
quéstion whether the property now in suit 
could be made liable for the mcrtgage 
decree was raised, but the learned Judges, 
while making some remarks in connection 
with that contention, did not finally decide 
the matter in view of fact that no appeal 
cr cross objections had been presented 
by the present plaintiffs, Messrs. Lookmanji 
Adamji and Ccmpany. The eyes of the 
defendants were opened when the decretal 
amount was raised from Rs. 9,700 to 
Rs. 70,000 with interest as stated above, 
and on July 25,1933, the present plaintiffs 
applied to this Court for leave to appeal 
to His Majesty in Council There they 
raised all those points which they should 
have taken by way of appeal or cross» 
objections against the decree of tke 
Subord nate Judge, but which they had 
failed to take, possibly on acccunt of the 
cecretal amcunt being at a very low figuie. 
On January 29,1934, the pi€stnt p.wintifis 
and tLe morigagees entered into a-com- 
prowise by which the mortgagees relinquish- 
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ed their claim tothe property in suit on 
payment of Rs. 11,500. On February 22, 
1934, Counsel for the present plaintiffs put 
in an application for permission to with- 
draw the petition for leave to appeal and 
the petition was consequently dismissed, 
On August 16, 1934, the plaintiffs instituted 
the present suit against the three sons 
of Lala Ram Das who had died in the 
meantime forthe recovery of Rs. 14,500 
by way cf damages. This sum was made 
up of Rs. 11,500 which as stated by the 
plaintiffs they had paid to the mort 
gageesand Rs. 3,000 which was said 
to have been spent on the previous 
litigation. 

Various pleas were raised in defence, 
It was contended inter alia that the plain- 
tiffs had been negligent, first, in not raising 
proper pieas in the Court ol the Subordi- 
nate Judge who disposed of the mortgage 
suit and, secondly in not presenting any 
appeal or cross-objections to the High 
Court against the decree made in that suit 
and that if a proper defence had been 
yaised or proper sieps taken at the proper 
stage, the plaintiffs would not have suffered 
any loss whatsoever. It was further urged 
that the defendants were not bound by any 
arrangement arrived at betwéen the 
mortgagees and the present plaintiffs’ 
and thatinfact it was not necessary to 
have paid Rs. 11,500 to the mortgagees; 
the title that. vested in the defendants 
‘Was free from any defect and that that 
being so, if any cloud was allowed to be 
cast on itor any loss was suffered by the 
Plaintiffs on that score, the plaintiffs were 
themselves to blame. The Subordinate: 
Judge framed several issues in the case, 
most of which are not material ior the 
purposes of this appeal. So far as the pre- 
sent appeal is concerned, he found that the 
defendants were not guilty of any fraudu- 
lent misrepresentation regarding their title, 
that they were not necessary parties to the 
mortgage suit, that the plaintifis who were 
necessary parties did not prosecute that’ 
suit with due diligence, that it was not 
necessary for the plaintiffs to pay a sum of 
Ks 11,500 tothe moitgagees for the pro- 
tection of their rights and that consequently 
the plaintifis were nos entitled to any 
decree against the defendants. The plaintifig 
have appealed. 

After hearing Counsel of the parties at 
length in this matter, we have arrived at 
the cocclusion trut the ludings ‘recorded 
by thé Subordinate Judge canzot be 
disturbed of appeal. From the reca; 
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of the facts given above, it. would be 
abundantly clear that although Musammat 
Zəhra Jan had raised proper pleas which, 
if pursued by the present plaintiffs, would 
have szcured a complete discharge of the 
properties owned by them from all sorts 
of obligations, the plaintiffs did not use any 
diligence whatsoever in prosecuting their 
case. They knew that ex parte proceedings 
had been recorded against their vendors 
and that in these circumstances it would 
not be possible for their vendors to clear 
up their title. They were also aware of the 
fact that Musammat Zohra Jan did net 
stand to lose in any manner if she did 
not chsose to substantiate her pleas inas- 
much as she was not in possession of 
any property. With a little amount of 
care and attention, the plaintiffs could 
have brought on the record all those 
documents which have been referred 
to above, the cumulative effect of which 
would bave been to establish that the 
mortgagees could not proceed against that 
property at least which had been purchased 
by the plaintiffs, It appears that the 
plaintiffs did not take any active interest 
even in the course of arguments in the 
previous suit_and the result was that the 
Subordinate Judge did not consider it neces- 
sary to discriminate between the various 
kinds of properties involved therein. Even 
assuming. that inasmuch as the amount of. 
the dharge was insigiificant as compared 
with the property on which it was charged, 


it was not necessary for the plaintiffs ‘to 
prefer an appeal from the order of the 
Subordinate Judge; they should have 
referred cross-objections at least when 
they knew that the mortgagees were insiste 
ing on the amount being raised to the 
original figure sued for, It was their 
lacheg, therefore, which was resp:nsible for 
the matter of the liability of the plaintiffs 
property being left undecided by this 
Court. 

Counsel for the appellants, however, has 
contended that in view of the fact that 
i) the defendants had assured the plain- 
tiffa that the property was free from en- 
cumbrances, and (it) the undertaking given 
by thé defendants was by way of indem- 
nity and nota mere covenant for title and 
quiet possession, the plaintifs are in any 
circumstances ‘entitled to damages, inas- 
much as by being dragged into litigation, 
they actually suffered a very heavy loss and 
had to defend themselves against the 
attack made on the property purchased by 
hem. Ia supportof his contentjon he has 
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referred to Mangladha Ram v. Ganda Mal 
(1), Nathu Khan v. Burto Nath, 66. Ind. 
Oas. 107 (2), and Kashirao Gondaji v. Zabu 
Pandu 3). In Mangladha Ram v. Ganda 
Mal |), it was held that the clause in a 
registered sale deed that “if upon the’ 
objection of anyone any damage or loss 
accrues to the vendee, the vendor will be 
liable” amounts to a contract of indemnity 
and is not a mere covenant for title and 
quiet possession. In Nathu Khan vv: 
Burto Nath, 66 Ind. Oas. 107 (2), their Lord- 
ships of the Privy Council held that where 
a sale deed contains an express declaration 
that the property is sold free from encum- 
brances, the vendor by reason of s. 55 (1) 
fg) and subes. (2), Transfer of Property Act, 
is deemed to contract with the buyers that 
be has power to transfer the property sold 
and that the property is free from bur- 
dens. A purchaser of a property is deemed 
to be compelled to pay off mortgagees who 
have obtained decrees for-sale of the 
property purchased by him, even though 
a sale is not immediately threatened. ` 
Their Lordships further added that where B 
vendor of immovable property binds him- 
geli to deliver the property free from 
encumbrances but the purchaser has to pay 
either for redemption of the mortgages 
existing on the property purchased by him. 
at the date of such purchase; or for purchase 
of the property on sales under such mort- 
gages or to prevent sales, he-is entitled 
to arefund of all moneys so paid by-him.. 

In .Kashirao Gondaji v. Zabs Pandu (3), 
the Additional Judicial Commissioner sheld: 
that where there is over and above the. 
implied warranty under s. 55 (2; an 
express warranty of title given by the 
vendor to the vendee,the vendor is respon- 
sible in law to make good the loss which 
accrued to the vendee when he lost balf 
the land in the third party’s litigation with 
him. He further remarked that where the 
vendor himself is fully cognizant. of the 
ligation regarding the title of the pro-. 
perty sold that his own brother had 
started against the vendee, it is the duty of 
the vendor to suggest to the vendee to 
put forward the proper pleas which he says 
the vendee failed totake in that litigation 
and therefore he cannot say that the 

(1) A I R 1929 Lah. 388; 120 Ind. Oas. 424; Ind, 
Rul. (1930) Lah. 58. 

(2) 66 Ind. Oas. 107; A IR 1922 P 0176;20A L 


J 301; 42M L J 444; 26 O WN 514; 350 L J 417; 
i Bom. LR 571;15 L W 635; (1922) M W N 323, 


0). 
(9) A LR 1933 Nag, 364; 147 Ind, Cae, 842; 16 N 
Ld 201; 6RN 148, Sh a 
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vendee’s ccnduct in not raising proper 
pleas disentitles him to claim any damages 
or at any rate the costs of the suit for 
damages brought by the vendee against 
the vendor. We are in respectful agreement 
with the principles enunciated above, but 
they donot help the plaintiffs in this case. 
In the first instance as stated above tkere 
was no cloud on the title of the plaintiffs’ 
vendors and with a little diligence exercised 
on the part of the plsintiffs the cloud 

at was sought {o be cast upon it would 
have been cleared up. Secondly, by with- 
drawing their application for leave to ap- 
peal to His Majesty in Council, the plaintiffs 
Jost a valuable opportunity for having the 
liability imposed on their property removed. 
They were unnecessarily scared outof their 
wits and they paid an abnormally large 
sum to secure their freedom. The proper- 
ties on which the burden of the mortgagees 
had been placed were of considerable 
value, and this being so, we are of opinion, 
in agreement with the Subordinate Judge, 
that there was no necessity for the plaintiffs 
to pay such an exorbitant sum to the 
mortgagees as the plaintiffs did. No 
attempt whatsoever has been made even 
on this record to show as to how that 
figure was arrived at and why it was con- 
sidered necessary to pay such a heavy 
sum. Moreover, it is not even alleged that 
the defendants were ever consulted before 
this sum was “paid. We do not consider 
therefore that the plaintiffs can legally call 
upon the defendants to indemnify them for 
the loss they have thus incurred. 
< Counsel for the respondents further sup- 
ported the decision of the Subordinate 
Judge on the ground of limitation and relied 
on Chuni Lal v. Hari Chand (4), and Hukam 
Chand Boid v. Pirthichand Lal (5), in that 
connection. But we do not consider that it 
is necessary to go into the question of 
limitation in face of the finding arrived at 
above. Weaccordingly dismiss this appeal, 
but in view of the peculiar circumstances 
of the case, we leave the patries to bear their 
own costs of this appeal, 
D. Appeal dismissed. 

(4) A IR 1934 Lah, 305; 148 Ind. Oas. 825; 35 P L 
R179; 6 RL €02. 

(5) AI R 1918 P 0151; 50 Ind. Cas, 444; 46 G 
670; 46 I A 52; 17 A LJ 514; 35M LJ 557; 23 0 


W N 721; 21 Bom. L R 632; (1919) M W N 238; 30 
O LJN; 2M L T131; 16L W 4164P 0). 
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RANGOON HIGH COURT 
Criminal Revision Nos 387-B to 291-B 
of 1938 
December 2, 1938 

Mya Bou, J, 

Ma. PO KYWE—AppgLriant 
versus 

Tae KING—Responpgert 

Criminal Procedure Code (Act V of 1898), s. 556 
—Only substantial interest of Magistrate giving rise 
to real bias, disqualifies him from trying case~ 
Criminal trial—Sentence—Falstfication of accounts 
and embezzlements—O ffences numerous—Five years’ 
rigorous imprisonment held, would meet ends of 
justice. 

The accused was an accountant of the District 
Superintendent of Police's office and as such, his 
duty was to prepare bills and treasury vouchers for 
withdrawal of money required for ofticial purposes, 
submit them to the District Superintendent of 
Police or in his absence to the Headquarters Assis- 
tant and after they had been passed and approved 
of present the bills or vouchers at the treasury 
and receive payment thereon either in cash or in the 
shape of cash orders. The offences with which the 
accused was charged in the eight trials were offences 
alleged to have been committed in connection with 
his duties which also included the maintenanca of 
accounts and cash registers including a register 
known as General Remittance Receipts. In one of 
the trials, the accused was charged with an offence 
of cheating under s. 420, Penal Oode. In another 
trial he was charged under s. 468, Penal Gode, for 
forging the signature of the District Superinten- 
dent of Police ona treasury voucher. In the third 
trial he was charged under s 477-A for wilfuland 
fraudulent alteration. The alleged falsification of 
accounts, the embezzlements, the cheating and the 
forgeries were all alleged to have been perpetrated 
by the accused in the District Superintendent of 

* Folice’s Office or in connection with the books and 
papers maintained, or issued from there, and no 
question whatever with reference to the efficiency of 
the work of the Treasury Officer or to the discharge 
of the work of his office wassubstantially involved 
in any of the cases. Similarly the offences when 
aduee up did not involve a very great monetary 
value ; 

Held, that the Magistrate who tried the case 

though functioned as a Treasury Officer had no sub- 
stantial interest in the case so as to disqualify 
him from trying the same and the trial therefore. 
was not vitiated on that account. In the matter of 

Ganeshi (1), Reg v. Handsiey (2) and Reg v. Meyer 

(3), relied on. 

Held, also that the gravity of the offences of 
dishonesty was to be judged not only by the pecu- 
niary value involyed. However if the number of 
cases against the accused were not so numerous, the 
aggregate term of imprisonment that the accused: 
would have been sentenced to suffer would not be: 
very high. While it would not be proper to deal 
with him leniently, a term of five years’ rigorous 
imprisonment in the aggregate would amply meet 
the ends of justice. 

Or. Rs. irom the order of the Headquarters 
Magistrate, Kyaukpyu, dated May 22, 1937, 

Mr. U Tun Byu, Government Advocate, for 
the Crown, : 


_ Order.—These eight revision cases havo 
been instituted by means of one common 
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petition filed by the.applicant against the charged under s. 468, Penal Code, fur 
convictions and sentences passed on himin forging the signature of the District 
eight .separate tria's in the Court of the Superintendent of Police on a treagury. 
Headquarters Magistrate, Kyaukpyu, which voucher for Rs. 397-8-0 purporting to be 
convictions and sentences have been confirm- travelling allowance due to the District 
ed by the learned Sessions Judge of Arakan Superintendent of Police on or about June 25; 
Division on appeal. Since there is justone 1935. The applicant has been convicted 
Petition common to all the eight revision and sentenced tosuffer one year’s rigorous 


cases in this Court and as they turn mainly 
on same points, I propose to deal with 
them allin this judgment. The applicant, 
Maung Po Kywe, was at all times material to 
these cages an accountant of the District Sup- 
erintendent of Police’s Office at Kyaukpyu. 
As such, his duty was to prepare bills and 
treasuary vouchers for withdrawal of money 


imprisonment on this charge. In Oriminal 
Trial No. 67 of 1936 the applicant has 
been convicted of two charges under s. 477-A 
for wilful and fraudulent alteration Wf 
“Rs, 28” into “Rs. 220” in a treasury form 
and in a treasury pass book and also of 
“Re, 129-9-0" into “Rs, 408-9-0" in a copy 
of the G. R R. form on or about May 8, 


required for official purposes, submit them 1935 and for wilfully and frauduleny 
to the District Superintendent of Police or mutilating a portion of afolioin the treasury 
apparently in his absence to the Head- pass book and pasting a blank sheet of the 


quarters Assistant to the District Superin- 
tendent of Police and after they have 
passed and approved of them, the applicant 
would present the bilis or vouchers at the 
treasury and receive payment thereon 
either in cash or in theshape of cash orders. 
It was also his duty to make payments 
of sums which were to be made by the 
District Superintendent of Police or by the 
office. The offences with which the applicant 


same book in its place oncr about December 
10, 1935. The sentence passed against the 
applicant is that he is to undergo one 
year's rigorous imprisonment on each charge, 
the sentences to run concurrently. ` 


In Criminal Trial No.~63 of 1936 the 
applicant was convicted on three charges of 
criminal breach of trust under s. 409, Indian 
Penal Code, in respect of respect of Re. 7-8-0, 


was charged in the eight trials were Ks. 52-7 Vand gs. 42 on or about September 
offences alleged to have been commitied 14, December 6, and July 20, 1934, respec- 
in connection with the applicant's duties tively and was sentenced to sniffer four months’. 
which also included the maintenance of, rigorous imprisonment on ŝach charge, the 
secounts. and cash registers including # sentences torun.concurrently with those in 
register known as the G. R. R. which “Criminal Trial No. 61 of 1930, In Oriminal: 


apparently means Generel Remittance ‘rial No, 65 of 1936, the ‘applicant was; 
Receipts, In Criminal Trial No. 61 of 1936° convicted of criminal breach of trust under; 
the applicant was’ convicted on. three s. 409, Penal Uode, in respect of Rs. 217-4 0, 
charges of criminal breach of trast of ks. 170-40 and Rs. 50.-7-0 on or about 


Rs. 10-9-0, Rs. 15 and Re. 10, respectively, 
which offences were committed on or about 
June 26, October 17, and September 27, 
1933,. respectively, The applicant was 
sentenced to suffer four months rigorous 


February 22, 1936, February 26, 1936, and 
March 11, 1936, respectively. la this case. 
the applicant was sentenced to suffer one 
year’s rigorous imprisonment on each of. 
the first two charges and two years’ 
imprisonment on each charge. Tne learned rigorous imprisonment ou the third charge,. 
Magistrate not having ordered that they are the sentences to run concurrently with tne 
to run concurrently, these sentences are in result that the aggregate term of rigorous 
law to run consecutively. _ imprisonment which the applicant has been. 

In Criminal Trial No 62 of 1936 the appli- ordered to undergo in this case is two 
‘cant was charged with an offence of cheating years. In Oriminal Trial No. 63 of 1986 
under s. 420, Penal Oode, in respect of the applicant nas been convicted on three 
a sum of Rs. 5-4-0, being part of the charges of forgery under s. 46d, Penal 
amount drawn on a contingent bill for which ode, for forging the signatures of the 
he dishonestly procured the signature of the Dietrict Superintendent of Police on treasury. 
District Superintendent of rolice bydeceitful vouchers on or about July 21, 1934, 
means on or about July 20, 1934. The February 7, 1935, and February 43, 1935, 
applicant has been convicted on this charge respectively. He has been sentenced to 
and has been sentenced to undergo one undergo one years rigorous imprisonment 
year's rigorous imprisonment. In Criminal on each charge the sentences to run concur» 
Trial No. 66 of 1936 the applicant was rently. 
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In Criminal Trial No. 64 of 1936, the 
applicant has been convicted on three 
charges under s 420, Penal Code, for 
dishonestly inducing the District Superin- 
tendent of Police to sign certain contingent 
bills which involved fraudulent claims and 
also a fictitious travelling allowance bill 
on November 26, 1935, on December 20, 
1935 and on January 1l, 1936, res- 
pəctively. In this case the applicant 
has been sentenced to suffer four months’ 
Tigorous Imprisonment on each coarge, the 
sentences to run concurrently with the 
sentences in Orimioal Trial No. 62 of 1936, 
The aggregate term of rigorous imprison- 
ment which the trial Court has ordered 
the applicant to undergo in these eight 
Cases 18 seven years. With reference to 
the merits of the cases, upon the facts 
there is hardly anything whicn can be urged 
as militating agaiast the veracity of tha 
witnesses for the prosecution or the accuracy 
of the Statement of facts that they made. 
The evidence tendered by the prosecution 
in each and every one of these eight cases 
remains unrebutted, because the applicant 
adduced no evidence whatever. There is 
therefore no ground waatever for interference 
with the convictions upon ihe facts in revision. 
The charges are also quite appropriate and 
there is no apparent error or irregularity 
in the conduct of the tria’s, - - 

Only two questions deserve consideration; 
one is’ that which arose upon the appli- 
Cant's allegation that the trials were vitiated 
-or rendered illegal by the fact that the Jgarned 
-Headquarters Magistrate was personally 
Interested in these eight cases. It is to 
be borne 1a mind that this objection was 
not raised in tne course of the trials. 
The Headquarters Magistrate who tried 
tae cases also functioned as Treasury 
. Odicer of the station, and as such, was respon- 
sible for the conduct of the business in 
-the treasury. Tne alleged falsification of 
accounts, the. embezzlemeuts, the cheating 
and the forgeries were all alleged to have 
been perpetrated by the applicant in the 
District Superintendent of Polica’s Office 
or in connevtion with the books and papers 
malntained, or issued from there, and no 
question whatever with reference to the 
efficiency of the work of the Treasury Officer 
or to the discharge of the work of hia orice 
toe Gee involved in any of tne 

» Section 536 imi i 
Code, provides: » Criminal Procedure 

“No Judge or Magist i i 
permission of the Cal heh oe oe thes 
from his Vourt, try or commit for trial any case 
voorin which he isa party or Personally interested.,.." 
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The Headquarters Magistrate either in his 
capacity as the Treasury Odficer orin any 
other capacity was not a party and the quese 
tion as to what effect should be given to 
thé applicant’s preseat objection depends 
on waether the learned Magistrate was 
personally iateresled in any of the cases, 
It is pointed out by Knox, J. in In the 
matter of Guneshi (l), relying on. Reg v. 
Handsley (2), that it was not a mere interest 
in a case or in the circumstances of the 
case which disqualitied a Magistrate or a 
Judge from trying acase but that which 
disqualified him mast be “a substantial 
interest giving rise to areal bias and not 
merely to a possibility of a bias.” Ia Reg v. 
Handsley (2) Lord Oave followed the prin- 
ciple enunciated in Reg v. Meyer (3), to the 
effect thatthe interest— where not pecuniary 
—must be substantial s9 as to mike it 
likely tbat the justice his a real bias and 
that the mere possibility of bias is not 
sufficieat to disqualify. Adopting the 
principles thus laid down I hold that there 
is no substance whatever in the applicant’s 
objec ion on this point. ; 

The other question which to my mind 
arises for consideration is with reference to 
the sentences passed in the cases. No 
doubt the offeuces were numerous, but 
when they are added up, they do not 
invoive Very great monetary value. It is 
true that the gravity of the offences of 
dishonesty is to be judged not only by 


-tne pecuniary Value involved. However -one 


Cannot snout his eyes to the fact that if 
the number’ of cases against the applicant 
were not sO numerous, the aggregate term 
of imprisonment thatthe applicant would 


have been sentenced to suffer would not 


be as high. While it will not be proper 


to deal with the applicant leniently, I 


consider that a term of five years’ rigorous 
imprisonment in the aggregate will amply 
meet the ends of justice. ‘Therefore while 
maintaming the convictions and sentences, 
1 direct that tne sentences passed by the 
trial Court’ in Criminal Trial No. 6s run 
concurrently with the sentence passed in 
Criminal ‘Trial no. 66 and thé sentences 
passed in Criminal Trials Nos. 61 and 63 
ran concurrently with the sentences passed 
in Orioiinal Trial No. 6a of 1936. $ 
D. Sentence reduced. 


d) 15 A 192; A W N 1893, 79 :F B). 
z) (1382) 8 Q B D 383, 51 L J MO 137;30 W 
R 358; 46 J P liv, 
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ua NAGPUR HIGH.COURT 
‘:+:/Oivil Miscellaneous Appeal No. 119 
ap Pe ae f of 1937. 
ANS October 31, 1938 
Ene Tean o> Nryoat, J. 
aw: WR. PANDIT—DEOREE-HOLDER 
yogi >) —APPELLANT 
hee a ey VETEUS 
Les R: B: 8. R. PANDIT—JUDGMENT- 
+ -.°. DEBTOR— RESPONDENT , 
~ Civil Procedure Code (Act V of 1908), as. 144, 151, 
4i—Suit ‘remanded — Meanwhile in application for 
execution, defendant depositing certain sum—Piaintiff 
withdrawing it — On remana fresh decree passed for 
lesser amount than that deposited — Defendant 
applying for refund of surplus—Refund held could 
be granted—Right held accrued on date of fresh decree 
—8. 47, held also applied, 
“- Restitution in a case not strictly falling within 
the terms of 8. 144, Civil Procedure Uode, should be 
made upon the equitable principle underlying 8. 144 
and in exercise of the inherent power of the Court to 
Prevent’ abuse of its process. Ashutosh Nandi v. 
‘Kundalkamini Dasi (1), not followed. 
: [Case-law relied on} 
: . On appeal by the defendant to the Judicial Com- 
amissioner's Court decree passed against him was set 
‘aside and the suit was remitted to the lower Uourt 
for further trial on November 23, 1931. In themean- 
time the plaintiff applied for execution of his decree 
.and the defendant deposited a certain amounton 
July 24, 1930, which amount the ‘plaintiff withdrew 
“on July 28, 1¥30. After remand the Oourt passed 
‘a'fresh deciee-on March 26, 1933, for an amount 
. -desser than what the defendant had deposited. On 
(March 16,1936, the defendant applied for refund of 
4.80 much of: the ambing which, according to him, the 
., plaintiff had received in‘ excess of what was due to 
im under the fresh decree ; - ; ; 
2. V° Held, that the Court could grant refund upon the 
<. principle of 8. 144, under its inherent powers, though 
4 8.144 did not in terms apply. oO Ne 2a 
|... Held, also, that the detendunt's application was in 
“time. The right to claim refund accrued to him only 
4 when the fresh decree was passed after remand and 
“from the order of Appellate QUourt Temanding the 
: Buit, Sonba v. Parasharam (7), relied on, 
. Held, further vhat s. 47, Uival Proceaure Code, ap- 
` plied tothe case. The defendant did not claim a 
- refund of the whole amount paid by him but only 
‘ the surplusthat was left after satisfying the decree. 
~ That wasa matter which related to execution, dis- 
_ Shargeand satisfaction of the decree and arose 
` between the parties to the suit. Julien Marret v. 
“ Mahomed Khaleel Shirazi & Sons (8), Harnam 
Chandar v. Muhammad Yar Khan (9), Swamarao v. 
: Valentine (40) and Bindeshri Prasad Tiwari v. Badal 
_ Bingh (11), relied on, 
TT UC. Mise. A. from the order of ihe Court of 
. the Subordinate Judge, First Class, Nagpur, 
dated Iebruaiy 20, 1937, in Execution Vase 
No. d of 1932 dateu March 29, 1933. 


Mr. P. S. Chiney, for the Appellant. 
Mr. R. G. Rau, for the Respondent. 
Order.— This is a decree-holder’s appeal 
` from _an-order passed on February 20, 1937, 
by the Subordinate Judge, First Class, in 
execution picceedings arising out of Civil 
Suit No. 8 of 1932, ; 


4 ~ 








The appellant filed his duit on April 30, 
1928, against the respondent claiming 
‘Rs. 5,862-6-0 on account of village profits. 
His claim for Rs. 4,713 with interest’ and 
costs amounting to Rs. 529-6-3 was decreed 
on March 20, 1930. On appeal by the 
respondent to the Judicial Commissioner's 
Court that decree was set aside and the 
suit was remitted to the lower Court for 
further trial on November 23,1931: In the 
meantime, the appellant applied for execu- 
tion of his decree and the respondent 
deposited Rs. 5,787-5-3 on July 24, 1920, 
which amount the appellant withdrew on 
July 28, 1930. After remand the Court 
passed a fresh decree on March 25, 
1933, for Rs. 4,292-15-3 with interest, and 
costs amounting to Rs. 485-12-0, overlooking 
the payment already made by the respon- 
dent. On March 16, 1936, the respondent 
applied for refund of Rs. 1,00x-4-0 which 
according to him the appellant had received 
in excess of what was due to him under 
the fresh decree. In the course of the 
proceedings which followed this applica- 
tion, the decree passed on March 25, 1933, 
was amended cn December 2, 1936. The 
appellant contested the application on the 
grounds that it-was not maintainable under 
8. 144, Civil Procedure Code, that it was 
barred by time and lastly. that. he. was 
entitled to interest up to.the date of the 
„fresh ‘decree, i e. March 25, 1933. The 
lower Court negatived . these contentions 
“and held that the respondent's _applicaticn 
, was maintainable under s. 151, Civil Proce- 
dure Oode, if not under s. 144, Oivil Proces 
dure Oode, that the appellant was entitled 
to charge interest only upto July 28, 1930, 
on which date he withdrew the amount 
deposited in Court and further that the 
respondent was entitled to interest.on the 
- balance due to him from July 28, 1930, to 
February 20, 1937. It thus ordered the 
appellant to pay back Rs. 433-6-0 with 
interest Rs. 170-10-0, total Rs. 604, 

The correctness of this order is ques- 
tioned in this appeal. There is Givergence 
of judicial opinion on the question whe- 
ther s. 144, Civil Procedure Oode, applies to 
cases such as the present. In Ashutosh 
Nandi v. Kundalkamini Dasi (1) it was 
held that it strictly applies to cases where 
the decree of the Court of first instance is 
varied or reversed on appeal. A different 
View was taken in Shivbai v. Yesoo (2) and 


(1) 57 O 226; 125 Ind. Cas, 645; A I R1929 Cal. 814; 
33 O W N 908; Ind. Rul. (19480) Cal. 565. A 

(2) 43 B 235; 48 Ind, Cas. 130; A IR 1919 Bom. 175 
20 Bom. L R 925, : f 


. 
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Ramanath Karmahar v. Sheikh Asanulla 
(3) (Mukerji. J., dissenting). In Kanda- 
swami Mudali v. Annamalai Reddi (4) it 
was. held that restitution in a case not 
strictly falling within the terms of s. 141, 
Civil Procedure Code should be made upon 
the equitable principle underlying s. 144 
and in exercise of tho inherent power of the 
Court to prevent abuse of its process. This 
view appears to be sound in view of the 
observations of their Lordships of the 
Ptivy Council made in Jai Berham v. 
Kedar Nath (5) woich will re-pay quota- 
tion : 

“Tt is the duty ofthe Oourt under s. 144, Civil 
Procedure Code, to place the parties in 
the position which they would have occupied, but 
for such orsuch part thereofas has been varied or 
reversed. . Nor indeed does this duty or jurisdiction 
arise merely under the said section. It is inherent 
in the general jurisdiction of the Oourt to act 
rightly and fairly according to the circumstances 
towards all parties involved. As was said by 
Cairns, L. O. in Rodger v. The Comptoir d'Escompte 
de, Paris (6) one of the first and highest duties of all 
Courts is to take care that the act of the Oourt does 
noinjury to any of the suitorsand when the expres- 
sion ‘act of the Oourt’ is used, it does not mean 
merely the act of the primary Court, or of an 
intermediate Court of Appeal, but the act of the 
Oourt asa whole from the lowest Court which 
entertains jurisdiction over the matter up to the 
highest Oourt which fiaally disposes of the case.” 

To the present case the decree of the 
original Court was revised but the suit 


-be exércising its inherent power under 
s. 151,-Civil Procedure Code, to do that 
justice between the parties which the 
circumstances and the necessities of the 
case demand. The only question is as 
‘to the date from which the period of 
limitation under Art. 182 of the Limitation 
Act should be computed. Regard being 
had to the fact that the respondent disputed 
not the appellant's right 
share of profits but only the amount that 
_he was entitled to, it would be clear that 
the appellate order remanding the suit did 
not give him a right to claim restitution. 
(3) 34 O WN 746; 180 Ind. Oas 236; AIR 1931 
Oal. 42; 52 O L J 505; Ind. Rul. (1981) Cal, 364, 
(4) ATR 1937 Mad, 150; 167 Ind, Cas. 258; TIM 
i 795; (1936) M W N i119; 44 L W 798; yRM 


(5) A IR 1922PO0 269 at p 271; 69 Ind. Cas. 278; 
2 Pat. 10; 491A 351;4PL T 61; 32M LT 10; 37 G 
L J 351; 27 O W N 582; 44 M LJ 735;21A LI 490; 


25 Bom. LR 643; 18 L W 802 (P Q). 
(6) (1871) L R 3P O 465 at 475; 7 Moore P O 
(vs) 314,40 LD J PO; 4AL T 1i;19 WR 


449, 
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That right would accrue to him only after 
afresh decree was passed after remand on 
March 25, 1933. The period of limitation 
must, therefore. be computed from that 
date as was done in Sonba v. Parashiram 
(7). The view taken by the lower Oourt 
was, therefore. correct and must be upheld. 
Apart from s. 144 and s. 151, Civil Procedure 
Code, L am disposed to think that this cise 
is amply covered hy s. 47, Civil Procedure 
Oode. That section has been held to apply 
to cases where a decree-holder wrongly 
fakes property in execution: see Julien 
Marre: v. Mahomed Khaleel Shirazi & 
Sons (8) or takes it in execution of a decree 
which is subsequently amended; see 
Harnam Chandar v. Muhammad Yar Khan 
(9) see also Swamirao v. Valentine (10) and 
Bindeshri Prasad Tiwari v. Badal Singh 
(11). In the present cise the respon- 
dent did not claim a refund of the whole 
amount paid by him but only the surplus 
that was left after satisfying the decree, 
That isa matter which relates to execution, 
discharge and satisfaction of the decree 
and arises between the parties to the suit. 
The respondent complained that the appel- 
lant had been overpaid and that he had no 
legal right to appropriate anything in excess 
of his decree. There can be no doubt that 
s. 47, Civil Procedure Oode, governs the 
case. i 
The question which survives for con- 
sideration is whether ‘interest was rightly 
granted to the appellant. Whether the 
case is governed by the equitable principle 


-underlying s. 144, Oivil Procedure Oode or 


s. 47, Oivil Procedure Oode, the Oourt had 
full power to grant interest in the 
circumstances of the case. The appellant 
himself was awarded interest on the amount 
decreed in his favour from the date of the 
suit to the date of realisation, and if he was 
entitled to claim interest on the amount 
due tohim,in equity it must follow that his 
opponent also was entitled to claim it. Tne 
lower Court was, therefore, right in award- 
ing interest to the respondent. 
The result is that the appeal 

dismissed with costs. Counsoi’s 


Rs. nil. h 
D. Appeal dismissed. 
(7) 18 N LR 200; 76 Ind. Oas. 255; A I R 1923 Nag, 
101 


(8) 34 O W N 425; 122 Ind. Cag. 11; A I R193)P0 
86; Ind. Rul. (1930) PO 91; 5L O L J 253; S3M LI 
275; 32 L W 43 (P 0). ; 

(8) 27 A 485; 2 A LJ 169; A W N 1905, 63, 

(10) 44 B 702; 57 Ind. Cas, 125; A I R 1930 Bom. 12; 
22 Bom. L R 403. . 

(11) 45 A 369; 74 Ind. Oae, 873; A I R 1923 AIL 394; 
ALI 226, 


stands 
fees 
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MADRAS HIGH COURT 
Letters Patent Appeal No. 65 of 1936 
December 16, 1937 
VENKATASUBBA RAO AND 
ABDUR RAHMAN, JJ. 
KUNNUMPRATH PAYYANTAN 
GOVINDAN KARNAVAN AND ANOTHER— 
APPELLANTS 
‘ VETSUS 
J. S. DE'SILVA— RESPONDENT, 

Res judicata— Held subsequent suit not barred 
either by actual or constructive res judicata— 
Malabar Compensation for Tenants Improvements 
Act (1 of 1900), s. 5— Section abrogates Art. 139, 
Sch, I, Limitation Act (IX of 1905). 

A jenmi and the melcharathdar brought a suit, 
in ejectment, having previously terminated the lease 
against the tenant to whom the lease was given 
before the melcharath was granted. The jenmi 
prayed for no relief in his favour. In the plaint was 
made the allegation, that it was the melcharathdar 
that was both entitled to the property and liable 
to pay the value of the improvements. A decree in 
the suit was passed which directed possession to 
be delivered to the melcharathdar, on his deposit- 
ing a certain amount, for payment to -the tenant. 
This decree, however, was not executed and the 
tenant continued to remain in possession. Sub- 
sequently another suit was brought to. eject the 
tenant by the successor of the jenmi who granted 
‘the lease; 

Held, that there was in the former suit no issue 
to be tried between the jenmi and the tenant, and 
there was no decree in favour of the jenmi. Uon- 
sequently there could not be actual or constructive 
res judicata which barred the subsequent suit. 

The general provisions of Art. 139, Limitation 
Act, are abrogated by the provisions of s,5, Malabar 
Compensation for Tenants Improvements Act. 

[Case-law referred to.) 


L. P. A. against the judgment of Mr 
-Justice King, reported ‘in 169 ind. Oas. 247° 


Messrs. O. T. G. Nambiar and A. 
Atchuthan Nambiar, for the Appellants. 

Mr. B. Sitarama Kao, ior the Respondent. 

Venkatasubba Rao, J.—In this Letters 
Patent Appeal from the judgment of 
King, J. two questions of Jaw nave been 
argued. In 1889, the suit property was 
leased by the then jenmi to the detendant’s 
ancestor for a pericd of three years. While 
the tenant was in occupation, the jenmi 
granted a melcharath in 1913. Having 
previously terminated the lease, the jenmz 
as plainuiff No. 1 sud the melcharatnaar, 
as plaintiff No. 2, brought in i9l5a suit 
in ejectment against the tenant. ln 
the plaint was made the allegation, 
that it was the melcharatndar that was bow 
entitied to the property and lable to pay 
the value of the improvements. On ihat 
_ basis, it was prayed that a decree should 
be passed, directing possessiun 10 be 
delivered to the mclcharathuar on his de- 
positing the amount due. Thys it will be 
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seen that the jenmi, alth.ugh he joined id 
the suitas plaintiff No. l, prayed for no 
relief in his own favour and made it clear 
that he was not to be made liable for thé 
amount payable to the lessee. A decree 
in the suit was passed in 1916, which 
directed possession to be delivered to the: 
melcharathdar, on his depositing a certain 
amount, for payment tothe tenant. This 
decree, -however, was not executed and the 
tenant continued to remain in possession. 
The present suit was brought to eject Bita 
in 1929 by the successor of the jenmi who 
granted the lease. King, J. contirmed the 
decree passed by the lower Appellate 
Oourt in favour of the plaintiff. 


The questions have been raised ; first of 
limitation and secondly of res judicata. As 
regards the first point, Mr. Nambiar 
contends that the suit is barred under 
Art. 139, limitation Act, which applies. to 
actions by landlords against tenants. The 
starting point is the determination of tLe 
tenancy and the suit must be brought 
within 12 years. If this provision applies, 
there can be no doubt that the suit is 
barred. But, it is contended for the res 
pondent that under the special law of 
Malabar, this general provision must be 
deemed to have been abrogated by s. 5, 
Madras Act I of 1900 (The;Malabar Oom- 


. pensation for Tenants. Improvements ‘Act). 


16 enacts (to quote the material, portion) 
that every tenant to whom compensation 
is due shall, notwithstanding the-determiina- 
tion of the tenancy, be: entitled to remain 
in posséssion until ejectment in execution 
of a decree or order of Court. -Then sub- 
cl. 2 ofthe same section goes on to say, 
that a tenant so continuing in possession 
shall, during such continuance, hold as a 
tenant subject to the terms of his lease. 
This section enacts a contradiction; it says 
that although the tenancy is determined, 
the tenant coniinuss in possession as such 
subject 10 the terms of his lease. There is 
some furce 10 Mr. Nambiar's contention 
that this provision was not intended to 
override the general law, as it had been 
enacted merely to protect the tenant's 
right where compensation has not yet been 
Pard. He seeks support for his contention 
im the defuition of tLe word ‘tenant’ in 
s. 3 ana the detailed provisions of 8. b. 
Whatever the merit of this contention be, 
a coMllary view Las been taken in every 
1eporied case, and we do not think it right 
to unsettle the law ona point such as. this; 
see Kummatha Vitil Kunhı Kuthlat Haji 


. 


1939 


v. Antoni Goveas (1), Eroma Menon v. 
Sankunni Menon (2) and Chowakkaran 
Keloth v. Karuvalote Parkaum 29 Ind. Oas. 
999 (3) Mr. Nambiar relies upon Theman 
v. Kunhi Pathumma (4) but the judgment 
will show, if carefully read, that the tenant's 
contention was negatived there, namely 
that he acquired title by adverse posses- 
sion by continuing in possession for 12 years 
from the termination of his tenancy. This 
case, therefore, so far as the decision goes, 
~déés not support Mr. Nambiar. 

Then as to res judicata: true as Mr. 
Nambiar contends, the theory of a nominal 
or proforma plaintiff is untenable. A 
plaintif unlike a defendant comes volun: 
tarily on the record and although the law 
knows of a proforma defendant, the idea 
of a pro forma plaintiff is repugnant to.it. 
But still it seems to us that the learned 
Counsel’s argument as to res judicata can- 
not prevail. First, were there a previous 
decree in favour of the jenmi, that might 
constitute res judicata and prevent a 
second decree being passed; but there is no 
such previous decree. There was an out- 
standing melcharath, and under its terms, 
no decree could have been passed in 
favour of the jenmi. There was no duty 
‘cast cn the jenmi to recover possession for 
the melcharathdar, and for that purpose, to 
file a suit. Moreover, no question was raised 
as between the jenmi and the tenant and 
there was no issue to be tried between 
them. The question of res judicata is one 
of substance and it is difficult in the cir- 
cumstances to hold that there is an actual 
or, constructive res judicata which bars the 
present action. In the result, the Letters 
Patent Appeal fails. We make no order in 
regard to costs. 


N.-D. Appeal dismissed. 
u (1913) M W N 339; 19 Ind, Oas. 563; 24 MLJ 


(2) (1916)2 M W N 324; 38 Ind. Oas. 651; AI R 
1918 Mad. 887. 


(3) 29 Ind. Oas. 559; A I R 1916 Mad. 975. 


(4) 41 M 118; 43 Ind. Ons. 757; AIR 1918 Mad. 


84; 34 M L J 128; 6 L 


W 510; 
784, 
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CALCUTTA HIGH COURT 
Letters Patent Appeal No. 12 of 1937 
March 22, 1938 
CosTELLo AND PANGKRIDGE, JJ. 
KRISHNA CHANDRA MUKHERJEE— 
Derenpant No. 1—AppaLLaNt 
versus 
MANIK LAL MUKHERJEE AND OHERS— 
RESPONDENTS 


Bengal Tenancy, Act (VIII of 1885), 3 26-J— 


KRISHNA OHANDRA MUKHERIRR V. MANIK LAL MUKEBRIEE (CAL.) 
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Recovery of balance of landlord's transfer-fee— 
Application, if the only mode—Res judicata— 
Question of res judicata arisea even in consequence 
of antecedent summary proceedings —Proceedings under 
s. 26-J, finally determine nature and extent of tenure 
—Suit held barred by res judicata, the nature of 
tenure having been finally determined. 

Section 28-J, Bengal Tenancy Act, says no more 
than that the landlord shall be entitled to recover 
the balance of the landlord's transfer-fee. The 
section does not indicate that recovery isto be by 
means of an application and not by means of a 
suit or by some other means. Krishna Chandra 
Mukherjee v. Manik Lal Mukherjee, 178 Ind. Oas, 892, 
reversed. |p. 73, col. 1.] 

The doctrine of res judicata can have applica- 
tion as a consequence of a decision in proceedings 
which are in themselves final in the sense that they 


are conclusive between the parties, even if they 
are not susceptible of appeal The provisions of 
s. 11, Civil Procedure Oode, are not exhaustive, 


Krishna Chandra Mukherjee v. Manik Lal Mukher- 
jee, 178 Ind. Cas. 892, reversed. [p. 74, col, 1.) 

In proceedings under s. 26-J, Bengal Tenancy Act, 
the nature of the tenancy does not ariseas merely 
subsidiary to the main point in dispute between 
the parties but arises directly and essentially, be- 
cause, it is impossible for the Munsif to decide 
whether or not there is due to the landlord plain- 
tiff the transfer-fea, unless and until he has 
first of all decided whether the tenancy was & 
mourashi mukarart or whether it is an occupancy 
raiyati as claimed by the landlord. Maharaj 
Bahadur Singh v Benoda Behari (10), overruled, 

Held, that the question of the status of the ten- 
ancy was not merely incidental, ancillary or sub- 
sidiary; it was a matter which was directly in 
question between the parties and finally decided in 
the proceedings taken under as. 26-J. The sub- 
sequent suit for the determination of the nature 
of the tenure was, therefore, barred. [p. 75, col. 2.] 

Held, also that the observations of the Judgee in 
the judgment in the revision application were in 
the nature of obiter dictum and did not confer a 
Tight on the transferee to file a suit. 


L. P. A. from the judgm3nt of Mr. 
Justice Remfry, reported in 178 Ind. Oas. 
892. 

Messrs. Hiralal Chakrabarti aad Rabin- 
dra Narayan Bhattacharjya, for the Ap- 
pellant. 

Messrs. Sarat Chandra Mookerjee and 
Kamjit Mookerjee, for the Respoadents. 


Costello, J—On July 4, 1933, in the 
Court of the First Munsif at Alipore, a pro- 
ceeding which was described as Miscella- 
neous (ase No. 151 of 1932 was disposed 
of by Narain Chandra Basu, Rii Bahadur, 
one of the Munsifs at Alipore. That pro- 
ceeding was an application made by one 
Krishna Chandra Mukherjee, a co-sharer 
landlord, under the provisions of s. 26-J, 
Bengal Tenancy Act, for the purpose of 
recovering from Manik Lal Mukherjee a 
5-12th share of the landlord’s fee of 2U per 
cent. cf the purchase money said to be due 
from Manik Lal Mukherjee onthe ground 
that he had’ purchased an occupancy holde 


. 
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ing from a lady named Nityabala Debi for nature and extent of the jote jama. As one 


the sum of Rs. 10,000. The application was 
upon the basis that in the koba’a the hold» 
ing was described as being of a permanent 
character, a mourashi mukarari holding, 
whereas in fact it was no more than an 
Occupancy right. It is important to bear in 
mind for our present purpose that in the 
petition put forward by Krishna Chandra 
there was a distinct and clear averment 
that what was described in the application 
` as a “jote jama was raiyati and not a per- 
manent tenure and in answer to the peti- 
tion there was put before the Court a 
document which may not unreasonably be 
described as a ‘written statement.” At any 
Tate, it Was an anawer to the claim which 
was being made by Manik Lal and in that 
answer the respondent to the application or 
the ‘opposite party", as Mr. Mockerji has 
preferred to call him though he translated 
the Bengali description by tbe English 
word ‘defendant’, direcily and clearly tra- 
vered the assertion which was put forward 
by the applicant that the jote jama was a 
raiyati and stated tbat it was, in fact, a 
mourashi mukarari tenure. I call attention 
to the form of the pleadings in the matter. 
“I put the word ‘pleading’ in inverted com- 
mas as a technical term in order to demon- 
strate that the question of the nature of the 
tenancy which was in dispute or to use a 
word which perhaps is not altogether 
appropriate but which has been used in 
some of the cases, the ‘status’ of the tenancy 
was amatter which was directly in issue 
between the parties at the time of the 
hearing of the application. That this was 
e0 is made abundantly clear and put beyond 
all controversy when one looks at the judg- 
ment which was given by the Munsif at 
Alipore, on July 4, 1933, for at the head of 
his judgment he put this: 

“Points for decision: 

I. Is the application maintainable ? 

II. Is opposite party No. 1, an occupancy raiyat ? 

And having carefully considered the 
matter. he comes to this conclusion : 

“I therefore hold oppcsite party No.1 is an occu- 


pancy raiyat, and as such, he should pay landlord's 

fee as prescribed by s. 26-D, Bengal Tenancy Act." 
Then follows this not insigniticant obser- 

vation : : 

` “There being bona fide dispute between the par- 


ties, I don't think I should allow avy compensation 
to the petitioner.” 


It seems clear, therefore, beyond all doubt 
that the learned Munsif who dealt with 
‘tke matter in July 1923, was well aware 
that the prime point of dispute which he 
had to determine was the question of the 


might ‘have anticipsted, the unsuccessful 
party in the proceedings before the learned 
Munsif in July 1933, did not rest content 
with the Munsif’s decision. Manik Lal 
having been ordered to pay a fee upon ‘the 
footing-that he had acquired no more than 
an occupancy raiyati brought the matter 
to this Court and moved under 8. 115, Civil 
Procedure Code, and succeeded in obtaining 
a Rule.directed against the decision of the 
learned Munsif of Alipore. ‘That Rule was 
Civil Rule No 965 of 1933 and it came on 
for hearing before Guha and Bartley, JJ., 
on August 15, 1933, when the Court said : 
“This Rule is directed against an order passed by 
the learned Munsif, First Court at Alipore, allowing 
an application made by a co-sharer landlord under 
s. 26-J, Bengal Tenancy Act, to recover his share of 
the landlord's fee, together with compensation, on the 
purchase of occupancy holdings. The application 
was opposed by the transferee, on the ground that he 
was the purchaser of permanent tenures, and not of 
occupancy holdings. os 
It pokes that the entries in the finally published 
Record of Rights are in favour of the transferee, 
petitioner in this Court. The Court below, has, how- 
ever, on the consideration of the materials placed 
before it, come to conclusion that the petitioner was 
“nothing but an occupancy rayat". The decision 
thus arrived at in a summary proceeding as con- 
templated by the provisions contained in the Bengal 
Tenancy Act, cannot, in our judgment, be interfered 
with in revision, as we are unable to hold that . the 
decision is one without jurisdiction simply because 
the Court has gone beyond the finally published 
Record of Rights. The order passed by the lower 
Court in a summary proceeding as contemplated by 
law, is based on evidence to which reference has been 
made by that Court, and we do not think that a case 
has been made out for our interference with the same, 
in the exercise of our revisional jurisdiction. 
The Rule is accordingly discharged. P 
Now, had Guha and Bartley, JJ. done 
no more than discharge the Rule for the 
reasons they gave in all probability, we 
should not have been faced with the tdsk 
which confronted us in this appeal. The 
learned Judges added the following obser- 
vations : i l 
“Bus, in discharging the Rule we desire to make 


- the position clear that the petitioner in this Court 


is entitled to bring a suit to establish that what 
was transferred to him were permanent tenures, 
and recover the balance of landlord's fee paid Dy 
him in pursuance of the order of the Munsif, dated 
July 4 and 7, 1933, against which this Rule is 
directed." : 

Mr. Mookerjee appearing before us. on 
behalf of Manik Lal. the transferee, at one 
point in his argument suggested that these 
observations of the learned Judges of this 
Oourt amounted to a direction that the 
unsuccessful party in the proceeding under 
8. 26-J should institute a suit in order to 
get rid of the effect of the decision of the 
Munsif at Alipore. The observations of -the 
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learned Judges were not, in my opinion, 
such,a direction. It was, however, definitely 
stated before us that it is by reason of 
these observations having been made that 

. Manik Lal was minded “to start further 
legal proceedings and did, in fact, start a 
suit which is the suit out of which the pre- 
sent appeal arises, That suit was for a 
declaration of the plaintifi’s mourasht muka- 
Tari right in the lands which were the 
Subject-matter of the proceedings before 

- tthe Munsif at Alipore. There was also 
a prayer for a permanent injunction res- 
training the defendants, that is tosay, the 
co-sharer landlords, from realizing any 
"money under the order made by the learned 
-Munsif of the first Oourt at Alipore on July 
7, 1933, in the proceedings under s. 263, 
Bengal Tenancy Act. The suit was tried 
by Mr. A. Mannan who was an Officiating 
Additional Munsif at Alipore and he gave 
a judgment and made a decree in favour 
of the plaintiff on December 15, 1933. So 
that at that stage the position was that one 
Munsif at Alipore had in effect reversed the 
decision of another Munsif of Alipore. I 
make that statement in order to record and 
emphasize the fact that in this matter with 
which we are now concerned, the position 
was that the original proceeding was dealt 
with by a Munsif and the subsequent suit 
was also dealt with by a Munsif. I thiuk it 
desirable to do this in order that the deci- 
sion now given in this matter shall not be 
taken to extenc beyond the ambit of the 
facts and circumstances of this particular 
case and cases strictly analogous to it. 

_ From the decision of the Munsif at Ali- 
pore given on December 15, 1934, an 
appeal was taken to the Subordinate Judge, 
Second Oourt at Alipore, and on Septem- 
ber 26, 1935, the learned Subordinate Judge 
affirmed the decision arrived at by the 
Officiating Additional Munsif. It seems 
Plain beyond all argument that both the 
learned O ficiating Mansif and the learned 
Subordinate Judge at Alipore were influ- 
enced and in a sense decisively influenced 
by ‘the observations made by. Guha and 
“Bartley, JJ. to which I have referred. So 
great was the influence of the opinion ex- 
pressed by the learned Judges in this Court 
that when the suit came on for trial before 
the learned Odiciating Additional Munsif, 
neither side seemed disposed to join issue 


‘upon the question of whether the nature ` 


and character of the jote jama was res judi- 
cata. Both sides, it appears, fought shy of 
that issue and either expressly or tacitly 
_ allowed the case to he disposed af without 
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that questien being considered by the trial 
Judge. Moreover, when the matter was 
before the learned Subordinate Judge, he, in 
his turn, seems to have been overawéd and 
at any rate swayed by the fact that two 
Judges of this Court had expressed: an opi- 
nion as to the rigat of the plaintiff to 
institute a suit to set aside ths original 
decision of the Munsif of Alipore; bécause 
we find the learned Subordinate Judgo’-in 
the courss of his judgment said: this’ :2" ++ 

“Tt was next urged that the s. 26-J decision’: was 
res judicata. Ordinarily ‘it would for.. ‘where: -a 
Gourt acts with jurisdiction and there is nọ., fraud 
alleged, it is final and cannot be agitated again. in 
‘another Court. In.one case it has been’ said that 
the tenant might after a decision under s, 26-J gue for 
a declaration of his title," | a 
. The learned Subordinate Judge referred 
to the case in Srinath Bose v. Debandra 
Nath (1), ia which Jack, J said: i 

For the purposes of s. 26-J, the landlord has only 
got to show in a summary proceeding that the hold- 
ing isa raiyati holding in order to bə able to re- 
cover the balance of the transfer-fee to which he is 
entitled under s. 26-O or 26-E.” / 

And then follow the observations to 
which the learned Suberdinate Judge has 
referred : 

“This of course will not debar any subsequent 
suit by the tenant to establish that the tenure is 
a permanent tenure or rent-free tenure; and if he 
establishes- that fact ina subsequent suit, he will 
be entitled to recover the balance of the landlord's 
transfer-fee which has been paid under sg. 26-J of 
the Act.” . 

The learned Subordinate Judge, however, 
makes this comment. “This it was cone 
tended as merely an obiter. Obiter-indeed 
itis”. With that comment of the learned 
Subordinate Judge we entirely agree. Un- 
fortunately, however, the learned Subordinate 
Judge then revealed the fact that he was 
under the shadow, if I may so pat it, of 
the observations made by the learned 
Judges of this Court, because he continued 
thus : Na 

“But in this we are nət to be agitated with 
guch question the High Court having distinctly 
referred the plaintif to bring the suit; see ` the 
H. O. Judgment, Ex. 1.” 


Exhibit 1 must be the judgment given 
by thisCourt at the time the Rule was 
discharged on August 15, 1933. The 
learned Subordinate Judge, however, was 
clearly wrong in thinking that the High 
Qonrt had distinctly “referred the plaintiff 
to bring the suit’. if by that he means 
that the High Court had diracted the 
plaintiff to bring the suit, and he overlooked 
the fact that the observations made by the 
learned Judges inthis Court were them: 


() 36 O W N 847; 141 Ind. Oas, 627; A I R 1933 
Qal. 24; Ind, Rul. (1933) Oal. 159. 
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selves just as much cbiter as those made 
by Jack, J. in the previous case: because 
what the learned Judg's said was not said 
by them inthe conrse of giving the judg- 
ment discharging the rule, nor was the 
expression of that opinion necessary for the 
purpose of deciding the matter which was 
before them at the .time. The observations 
must be taken toe no more than what 
is sometimes described as a ‘pious ex- 
pression of opinion’ appended tothe formal 
order discharging the Rule. _In our opinion, 
therefore, both the Officiating Additional 
Munsif and the ledrned Subordinate Judge 
allowed themselves to be unduly influenced 
by. the fact that two Judges of this Court 
had expressed the opinion that the plaintiff 
might be entitled to institute a suit. From 
the decision of the learned Subordivate 
Judge Krishna Obandra Mukherjee, the 
landlord appealed to this Court and in the 
grounds of appeal he urged : 

“(1) That the Court of Appeal below should have 
held that the previous decision inthe case under 
B. 26-J, Bengal Tenancy Act, operates as res judicata 
to the present suit. ° h 

(2) That the Court of Appeal below while holding 
that the said decision would ordinarily operate 
as res judicata. as it was unaffected by fraud or 
want of jurisdiction haserred in holding that it 
cannot be so by reason of the observation of 
whe owahi High Oourt in Civil Rule No. 985 of 


And 

“(3) That the said observation of the Hon'ble 
High Oourt in the said order dated August 15, 
1933, purporting to grant leave to the plaintiff to 
bring & fresh suit, cannot in law prevent the 
application of the doctrine of res judicata.” 

There were other grounds of appeal with 
which we need not concern overselves, 
because the only . matter which has been 
argued before us is the question whether 
or not the doctrine of res judicata can be 
availed of as a plea in favour of the 
landlord-appellant. As a retort to the 
grounds of appeal put in by Krishna 
handra Mukherjee, the respondent in 
this appeal Manik Lal Mukherji put in 
certain cross objecticnsin support of the 
decree of the Oourt of Appeal below and 
against the findings of that Court. The 
only one of those gyounds of appeal which 
is material for our present purposes ig 
No. 5. It is as follows: 

“Forthat the Court of Appeal below erred in 
observing that ordinarily s. 26-J (Bengal Tenancy 
Act) decision would be res judicata, but on the 
contrary it ought to have held that such 
summary decision does not bar any title suit 
relating to the incidents and status of the tenancy 
in dispute.” 

Thus itcame sbout that the question 
whether res judicata was applicable or not 
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was definitely made a question to be 
decided in the second appeil which 


ultimately came on for hearing before 
Remfry, J., who by his judgment on July 
29, 1937, dismissed the appeal and thereby 
affirmed the decision of the Officiating 
Munsif-and that of the Subordinate Judge 
of Alipore. Remfry,J, was evidently not 
entirely certain asto the correctness of 
his decision, for he gave léave for a further 
appeal under the provisions of el! 15 of 


the Letters Patent and thus the matter - 


is before this Court. What we have to 
determine is whether the decision of 
Remfry, J. upon the question of res judicata 
in connection with this particular, case 
is correct or not. That, as I already 
stated; was the only pomt which was 
argued before us in this appeal. Remfry, J. 
dealt with certain other points but having 
regard tothe limited way in which the 
appeal before us has been argued, it is 
not necessary that we shou!d consider them, 
On the question of res judicata Remfry, J. 
said this : f 

“The next point was with respect to the landlords’ 
fee paid by the plaintif under an order of the 
Munsif on defendant No. 1's application under 
s. 26-3. Bengal Tenancy Act. It was argued that 
although the finding bythe learned Munsif that 
the plaintiff had acquired an occupancy right is 
not res judicata, his order that the plaintiff should 
peyasum equal to 20 per cent. of the purchase 
money is res judicata and cannot be called in 
question in this suit,” 

Tren the learned Judge refers tothe 
application under s. 115, Civii Procedure 
Oode, and says : 

“Tho plaintiff applied under s. 114, Civil Procedure 
Code to this Courtagainst the order of the learned 
Munsif and the two learned Judges while diemissing 
the application as incompetent, observed that the 
plaintiff might file a suit for declaration of his 
title and for the recovery of his fees." ` 


So that evea Remfry, J. not unnaturally 
felt himself impressed by the faci that the 
two Judges of this Court had apparently. 
advised the institution of this particular 
suit, Remfry, J. continues : 7 

“There is no direct decision on this point, but in 
Srinath Bose v Debendra Nath (1) Jack, J. expressed . 
the opinion that the fee could be recovered.” 

I have already‘stated that I agree with 
the opinion of the learned Subordinate 
Judge that that observation of Jack, J. 
was no more than an obiter dictum. Remfry J. 
proceeds : 

“In Joy Chandra Bhowmik v. Kali Kinkar Nath 
(2) M O. Ghose, J. observed obiter that the question 
of title after a decision bya Munsif unders, 26-J, 
Bengal Tenancy Act, was not res judicata but the 
question of the amount payable as landlords’ fee 
was resjudicata. The actual question did not 


(2) 41 O WN 14961 Q LJ 545., 
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arise for decision because in the appeal before 
him, there had been no order for the refund of the 
landloxd's fee. The same learned Judge in Civil 
Revision Cases Nos. 70 and 71 of 1937 while 
dismissing the application under s, 115 with respect 
toan order passed under s. 26-3 added that the 
party could bring a suit for the purpose of recovering 
landlord's fee”, 

It is to be seen, therefore, that there is 
no pronouncement by any Judge of this 
Court which we are bound to regard as 
authoritative orin any way binding upon 

ug, Indeed, there is no pronouncement 

“by any Judge of this Court which is 
otherwise than a mere expression of 
opinion in the nature of an obiter dictum 
and therefore the matter falls to be 
decided by us in the light of legal 
principles and any statutory enactment 
which might be applicable in the circum- 
stances of this particular case. Remfry, J. 
observes that : 

“Advice given from the Bench according to a 
decision -by Sir George Rankin, does not give a 
right of suit which did not exist, At thesame time 
such advice must be presumed to be in accordance 
with the Judge's view of the law.” 

That, of course, may or may not be the 
exact position. But it is quite obvious that 
the firat part of the observations is entirely 
correct, because an expression of opinion 
given by one or more Judges cannot, if it 
be merely in the nature of an obiter 
dictum, finally determine what is the law 
applicable tothe particular point in dispute. 
Remfry, J. himself took the view which I 
have already expressed, namely that so far 
as the decisions go, the matter is still open; 
but he said : 

“There isa strong body of opinion in favour 
ofthe view that the landlord's fee can be recovered 
in a separate suit.” 

Then, however, the learned Judge seems 

‘to have fallen into a slight misapprehension, 
because he says : 

“The section says that the landlord may recover 
his fee by an applicationand under s. 11, Civil 
Procedure Code, no question of res judicata arises 
unless there has been a suit.” 


With all respect to Remfry, J. itis not 
quite correct to say.that the landlord may 
recover hisfee by an application. The 
section gays no more than that the landlord 
shall be entitled to recover the balance 
of the landlord's  transfer-fee. The 
section itself does not indicate whether 
recovery is to be by means of an application 
or by means of asuit or by some other 
means. itis true that in s. 188, Bengal 
Tenancy Act, the language employed 
might seem to indicate thatthe intention 
of the Legislature, as far as one can see, 
isto limit a landlord to that particular 
form of procedure, but Mr. Mookerji 
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appearing for the respondents in this appeal 
has frankly stated that there is no reason 
why the proceeding adopted by the land- 
lord to recover the balance of the transfer- 
fee should or should not be bv means of 
a suit, that Remfry, J. seems to have assumed 
tbatno question of res judicata arises 
unless there has been a previous suit and 
bases a great dealof his reasons upon that 
assumption for he says : 

“The Legislature by directing that an application 
should be made intended that the decision of that 
application would not operate as rea judicata. 
Their Lordships of the Judicial Committee have 
often pointed out that s. 11, Oivil Procedure Code, 
isnot exhaustive, but where their Lordships have 
held that the doctrine applies beyond the limits of 
s. 11, their Lordships have always emphasized that 
the decision inthe proceedings in which they have 
held to be res judicata, were proceedings in which 
there was an appeal and in both cases emphasized 
the fact that there wasan appeal to the Judicial 
Committee. Therefore it appears that, apart from 
s. ll, no question of res judicata can arise in 
connection withsummary proceedings, unless of 
course the Legislature hasmade express provision 
onthe point. It seems to me therefore that the 
matter, in respect of the fee payable, was not 
intended by the Legislature to operate as 
res judicata.” 

As I have said Remfry, J. started his 
reasons on the basis ef what he mistakenly 
understood to be the provisions or effect 
of s. 26-J and the procedure to be adopted 
thereunder and so, in our opinion, he has 
given an erroneous limitation to the circum- 
stances in which and the conditions under 
which the doctrine of res judicata can’ 
operate, and the learned Judge's view 
that no question of res judicata can arise 
in consequence of antecedent ‘summary' 
proceedings, is, in our opinion, not justified 
of any of the decisions of the Judicial 
Committee of the Privy Council to which 
he refers. It seems that Remfry, J. was | 
giving tothe expression “summary proceed- 
ings” the meaning of ‘proceedings which 
were not final’. In the one part of his 
judgment, however, he seems to have used the 
word ‘summary’ as if it were a term of 
criticizm, if not, indeed, contempt, and at 
one stagehe seems alm.st to suggest that 
because those proceedings were instituted ` 
by means of a petition, that is to say, 
because the proceedings were in the form. 
of ap application and notin the form ofa 
suit, the learned Munsif who heard the: 
matter in all probability did not bestow the 
amount of care and attention which he 
would otherwise have done had the matter 
been started by means of a plaint and so 
become a suit. : 

As far as we can see, there is no justifica- 
tion whateyer for ecriticigm of that des- 
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cription; on the contrary in this particular 
ease ib seems quite certain that the 
learned Munsif who heard the original 
application under s. 26-J did deal with it in 
an entirely judicial and thcerosgh manner. 
Mr. Mookerji in his argument used t.e 
word ‘summary’in the same kind of way 
as Remfry, J. generally. speaking did, 
Namely as indicating proceedings against 
which there is no appeal. Now, in my 
opinion, there is no justification for holding, 
that the doctrine of res judicata can have 
no application as a consequence of a de- 
cision in proceedings which are in them- 
selves finalin the sense that they are con- 
clusive between the parties, because they 
are not susceptible of appeal. On the 
contrary, in so far as there is any indi- 
cation upon this point in the decisions of 
ihe Privy Council, it is in the opposition 
sense. Remfry, J. has pointed out that 
tbe provisions of s. 11, Civil Procedure 
Code, are not exhaustive and indeed that 
is a proposition which at this time of the 
day is beyond all dispute whatever. It 
is perhaps desirable, however, that I 
saould re-call one or two decisions upon 
this point. In Kalipada De v. Dwijapada 
Das (3), at p. 27* Lord Darling giving the 
judgment of the Board said : 


“The question as to what is to be considered to 
be res judicata is dealt with by s. 11, Civil Procedure 
Code, 1908. In that section are given many examples 
of circumstances in whioh the rule concerning res 
judicata applies ; but, it has often been explained 

y this Board that the terms of s. 11 are not to 
be regarded as exhaustive. In Rom Kripal Skukul 
v. Rup Kuari (4), at p. 41}, this is made clear, 
especially in these words of Sir Barnes Peacock, ‘the 
binding force of such a judgment in such a case 
as the present depends not upon s. 13 of Act X of 
1877' (new replaced bys. 11, Civil Procedure Code, 
1908), ‘but upon general principles of law. If it 
were not binding, there would be no end of litigation’. 
This decision, and the authority of the very words 
used by Sir Barnes Peacock ara confirmed and 
enhanced by the language of Lord Buckmaster in 
announcing the conclusion of this Board in Hook v, 
Administrater-General of Bengal (5), at p. 1944, and 
further Rama Chandra Rao v. Rama Chandra 


(3) 57 I A 24; 121 Ind. Cas. 200; A TR1930P O 
22: Ind. Rul. (1930) PO 24; (1939) A LJ 70; 31 L 
W 182; 34 C WN 201; 32 Bom LR S505; 70 W N 
119; 51 O L J 342; 58M L 2471, (1330) M W N 
355 (P 0). : 

ey il I A 87;6 A 269, A W N 1886, 286; 4 
Sar. 89; 8 Ind Jur. 214 (PO). 

(5; 48 I A 187; 60 Ind. Cas 631; A IR1921 PO 
11; 48 O 499; 19 A L J 366; 40 M L J 423; 29 M 
L T 336; (1931) M W N 313, 33 O L J 405;3 U 
P L R (P O 17; 23 Bom. L R 648; 250 W N 915; 
JALW 221{P0). 
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Bao (6), st p. 1385," 

“Several cases decided in Indian Courts were cited 
in the course of this appeal, as some of them had 
been tothe High Court from whom this appeal is 
brought. That Gourt pointed out the fallibility, in 
the matter of law. of many of those cases, as already 
demonstrated by decisions of this Board. Tt appears 
totheir Lordships worth while to repeat what was 
said by Sir Lawrence Jenkins in delivering the 
judgment of the Board in Sheoparsan Singh v. Ram- 
nandan Prasad Narayan Singh (7), at p, 98t. In view 
of the arguments addressed to them, their Lordships 
desire to emphasize that the rule of res judicata 
while founded on aucient precedent, is dictated 8 
wisdom which is for alltime’. “Ib hath been iir 
said', declared Lord Coke, interest reipublicae ut sit 
finis litium—otherwise, great oppression might ba 
done under colour and pretence of law’ i6 Coke, 9a). 
Though the rule of the Code may be traced to an 
English source, it embodies a doctrine in no way op- 
posed to the spirit of the law as expounded by the. 
Hindu Commentators. |“ . : 

Then his Lordship says and this is most 
important for our present purposes: 

“And so the application of the rule by the Courta 
in India should be influenced by no technical consi- 
derations of form but by matter of substance within 
the limits allowed by law.” 

Then in Mg Sein Done v. Ma Pan Nyun 
(8), we find similar expressions of opinion. 
Lord Russel] of Killowen for example (at 
p. 2544) says this ; 

“It is unnecessary to consider whether the present 
ease falls within the actual wording of s. 11 of the 
Code. It is well-settled that the statement of the 
doctrine of res judicata contained therein is not 
exhaustive, and that recourse may properly be had 
to decisions of the English Courts for the purpose of 
ascertaining the general principles governing the 
application of the doctrine.” 

The principle on which the doctrine of 
res judicata is based was laid down long 
ago in the well known case of The Duchess 
of Kingston (8), where the Lord Ohief 
Justica of the Court of Common Pleas after 
conferring with the rest of the Judges 
stated that, in course of delivering their 
opinion : 

“From the variety of cases relating to judgments 
being given in evidence in civil! suits, there two de- 
ductionsseem to follow as generally tiue; first, thet 
the judgmentof a Court of concurrent jurisdiction 


(6) 49 IA 129; 67 Ind, Cas. 403; A I R1922 PO 
80; 45M 320; 30 M L T 151:26 O W N 713535 O 
L J 545: 16 LW 1; (19299) MW N 359; 0AL J 
684; 43 M L J 78; 2} Bom. LR 963 (PO) 

(7) 43 IA 91; 33 Ind. Cas. 914; AIR 1916 PO 
78; 43 O 694; 14 AL J 466; 20 W N 73B: 18 
Bom. LR 397; 33 0 L J 621; (1918) 1 M W N 419; 
20M L Thl 3 LW 544:31ML J 77 (PO). 

(8) 59 I A 247; 137 Ind. Cas, 328 A IR 1932P 0, 
161; 10 R322; lad. Ral. (1932) P C 184; 36 OW 
N 726; 430 L 4 403; 41 Bom. LR 1040;63 M L 
364; 9 O W N 647; (1934) ALJ 735; 33 PL R 
519; 33 L W1(PO). 
of) (1775) 27 © R 487; Amb 756; 2 Smith L O 13th 

31. 644, - 
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directly upon the point, is as a plea, a bar or as evidence, 
conclusjve between the same parties upon the same 
matter directly in question in another Oourt; secondly, 
the judgment of a Oourt of exclusive jurisdiction 
directly upon the point is in like manner, conclusive 
upon the same matter, between the same parties, 
coming incidentally in question in another Court for 
& different purpose.” 

That means that in order that the prin- 
ciples of res judicata should apply, it is 
essential that the former judgment in the 
present matter, i. e. the decision of the 
—Mansif given in the proceedings under 
s. 26-J, must be (i) that of a Court of 
concurrent jurisdiction, (ii) directly in 
question in the subsequent suit, and (iit) 
“between the same parties, Otherwise, the 
Principles of res judicata ought not to 
apply. In the present instance, it is 
abundantly clear to us tbat in the proceed- 
ings wbich were taken under s. 26-J, 
Bengal Tenancy Act, in the Oourt of one 
Munsif the matter of the nature and extent 
of the tenancy was directly in question and 
the same matter was subsequently in 
question in the suit in the Oourt of another 
Munsif and the parties were the same. It 
has been argued by Mr. Mookerji on 
behalf of the respondent that the question 
of the nature or character or extent cr as 
he calls it the ‘status’ of the tenancy was 
only incidental to the question which the 
learned Munsif had to determine, viz. 
whether or not the transfer-fee was payable 
.to the landlord. Apparently that was the 
view taken by R. C. Mitter, J, in Maharaj 
Bahadur Singh v Benode Behari(10), where 
at p.'153* the learned Judge said : 

“The prayer in an application under s.26-J is not 
forthe determination of the status of the tenant 
but for recovery of a sum of money although in de- 
ciding the said claim of the landlord, the question 
of status may have to be gone into. It is a money 
claim which the landlord wants to enforce and the 
fact that the question of status has to be gone into 
because the defendant has raised the question of status 
will not authorize the Court tostay the application 
under s, 111.” 

With the implication of that expression 
of opinion we are unable to agree. The 
nature of the tenancy does not arise as 
merely subsidiary to the main psint in 
dispute between the parties but arises 
directly and essentially, because it is impos- 
sible for the Munsif to decide whether or 
` not there is due to the landlord-plaintiff 
the transfer-fee unless and until he has 
first of all decided whether the tenancy was 
a mourashi mukarari or whether it is an 
occupancy raiyati as claimed by the land- 


. 40) 63 G L J 152; 162 Ind. Oas. 814; A I R 1936 Cal. 
263; 8 R O 662 (1). 
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lord. The determination of the character of 
the tenancy, which, in this particular case, is 
described as the jote jama, is part and 
parcel of the question whether cr not the 
money is due from the respondent. In 
our view it cannot rightly be said that the 
question of the status of the tenancy is 
merely incidental, ancillary or subsidiary; 
it is a matter which is directly in ques- 
tion between the parties. Certainly it 
was a matter directly in issue in the present 
instance as the pleadings in the application 
proceedings clearly show. With all respect 
therefore to Remfry, J., we find ourselves 
unable to agree with his decision and we 
think that all ihe conditions essential for 
the coming into operation of the principles 
of res judicata were present in the cir- 
cumstances of this particular case and 
therefore the suit which was instituted by 
the present respondent ought to have been 
dismissed by the Officiating Additional 
Munsif of Alipur. Tne result is that we are 
of opinion that this appeal must be allowed. 
The judgment of Remfry, J. will be 
reversed and so going down the scale, the 
judgments of the Subordinate Judge and 
that of the Munsif atAlipore with the 
consequence that Suit No. 113 of 1934 of the 
Oourt of tne Additional Munsif at Alipore 
is now dismissed. The appellant is entitled 
to his costs in all the Oouris, 
Panckrlidge, J.—I agree. 


D. Appeal allowed. 


MADRAS HIGH COURT 
Appeal No. 435 of 1936 
October 7, 1933 
King, J. 
MADHAVI AMMA AND ofuzes— 
APPELLANTS 
versus 
CONGOT PATINHARE PATHAYAPURA- 
TARWATTIL OHLRUDEVI AMMA'S son 
NAGAPPAN NAIR AND OTHERS — 
RESPONDENTS 

Madras Marumakkathayam Act (XXII of 1933), 
Ch. VI, s.43—Plaintif representing one tavazhi 
of tarwad filing suit for parittion — Prior to suit 
plaintiff getting notice of an applicalion under 8. 43 
for registration of tarwad as impartible — Tarwad 
registered as impartible during pendency of suit— 
Registration held did not render suit incompetent— 
Enquiry under Ch. VI, if comes within scope of 
8. 52, Transfer of Property Act (IV of 1882). 

The right to partition granted by Oh. VI, Madras 
Marumakkathayam Act cannot be taken away until 
the actual registration by the Collector under s. 43 
and any exercise of that right which has been carried 
into efiect before regiatration is not affected by it, 

s 
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The moment a member of a tarwad files a suit for 
partition the right to partition is exercise, 

A partition suit was filed on October 23, 1933, 
under the Marumakkathayam Act by the plaintiff 
who represented one tavazhi of 2 tarwad in Sonth 
Malabar. Prior to filing that suit, the plaintiff had 
received notice of an application made under s. 43 of 
the Act to the Collector for the registration of the 
tarwad as impartible. While the suit was pending, 
the Collector did register the tarwad as impartible 
on January 15, 1931; ; 

Held, that the provisions of Ch. VI, gave to the 
members of the tarwad the right of partition. Ib 
was quite clear that that right was actually exercised 
at the very moment when one of such members filed 
a suit. In the present case, therefore, the rights 
granted by Ch. VI had already been exercised 
before the Collector registered the tarwad as imparti- 
ble. The order registering the tarwad as impartible 
could not be read as referring back to the date of the 
application and his order did not render the suit in- 
competent. : 

The Collector’s enquiry under Ch. VI does not 
come within the scope of s,52, Transfer of Property 
Act. 

A. against an order of the District Court, 
South Malabar, dated July 8, 1936. 

Mr, B. Sitarama Rao, for the Appel- 
lants. i 

Messrs. Ch, Raghava Rao and M. Chin- 
nappan Nair, for the Respondents. 

Judgment.—This appeal raises the 
question of the interpretation of certain 
sections in the Marumakkathayam Act XXII 
of 1933. The appellants in this appeal 
were defendants in a suit for partition filed 
under this Act by the plaintiff who repro- 
sented cne tavazht of a tarwad in South 
Malabar. The suit was filed on October 23, 
1933. Prior to filing that suit, the plain- 
tiff bad received notice of an applisation 
made under s. 43 of the Act to the Collec- 
tor for the registration of the tarwad as 
impartible. While the suit was pending, 
the Collector did register the tarwad as 
impartible on January 15, 1934. The 
question which then arose before the learo- 
ed District Munsif who was trying the suit 
was whether the order of the Collector 
registering the tarwad as impartible render- 
ed the suit incompetent. The District 
Munsif held that it did so render it but 
upon appeal to the learned District Judge, 
the opposite view was taken and the Judge 
remanded the suit for disposal upon its 
merits. This is now an appeal by the defen- 
dants against that order of remand. 

The disposal of the appeal turns essen- 
tially upon the true construction of sub- 
s. (4) of s. 43 of the Act. Sub-section (3) 
prescribes the conditions under which the 
Collector can register the tarwad as impar- 
tible and then sub-s. (4) goes on to enact as 
follows : . 

“On such registration, the provisions of Oh, VI 
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shall not apply to such tarwad unless and until 
the registration is cancelled under s. 44". ' 


The provisions of Ch. VI give to’. the. 
members of the tarwad the right of parti-. 
tion. Ib is quite clear see [Kunchi Amma ' 
v. Meenrkshi Amma (1)), that that right ` 
is aciually exercise! at the very moment 
when one of such members files a suit. In 
the present case, therefore, the rights. 
granted by Oh. VI had already been 
exercised before the Oollector registered 
the tarwad as impartible. 
that the order registering the tarwad as 
impartible should be read as referring back 
of the date of the application It seems to 
me impoasible to accept this view of the - 
section on the plain meaning of the 
expression “on such registration.” Mr. 
Seetharama Row, however, argues that his 
contention is reasonable because the only 
point which ihe Collector has to decide is 
whether more than two thirds of the mem- 
bers of the tarwad actually signed the. 
application to him. | agree that the argu- 
ment is a reasonable one if all the Oollec- 
tor has to decide is the intention and 
attitude of the members of the tarwad on 
the date of the application. But a further. 
scrutiny of s. 43 (3) will show that the 
Collector must also be satisfied that on the 
date when he does register the tarwad as 
impartible, they are of the same mind as. 
they were when they signed the petition ; 

“If after giving notice to all the major members. 
of the tarwad and making such inquiry as he 
deems fit, the Collector is satisfied that not lesa’ 
than two-thirds of the major members of the 
tarwad have signed the petition with their free, 
consent and desire”’—(it is to be particularly noted 
that the present tense is used here), “the registra- . 
tion of the tarwad as impartible, he shall register 
the tarwad as impartible,” 5 

I am therefore clearly of opinion that., 
the right to partition granted by Ob. VI- 
cannot be taken away uatil the actual: 
registration by the Oollector uader s, 43, 
and that any exercise of that right which. 
has been carried into effect before regis- 
tration is not affected by it. Finally, Mr. 
Seetharama Row argues that the whole 
question is sabject to the provisions of 
s. 52, Transfer of Property Act. It is true. 
that for certain purposes s. 45 does invest. 
the Collector under this Ohapter with the 
powers of a Court and declares that the. 
proceeding before him shall be deemed to 
be a judiciai proceeding. But I am not: 
satistied that there is sufficiently express 
language here used to bring ths Collector's. 


(1) 59M 693; 160 Ind. Cas. 594; A IR 1936 Mad. 
Maro. M L J114; (1938) M W N 27;49L W111; 8: 


It is argued, 
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-enquiry within the scope of s. 52, Transfer 
of Property Act. There is no authority yet 
available in support of this argument, and 
:I see no reason why I should accept it. In 
the result, the order of the learned District 


Judge seems to me to be right and this . 


appeal fails, and is dismissed with costs. 
Leave to appeal granted. 
N.*D, Appeal dismissed. 


RANGOON HIGH COURT 
Special Bench 
Civil Revision No, 223 of 1938 
January 9, 1939 
Ropsets, O. J. Mya BU AND 
MoseLY, JJ. 
TAJENDRA OHANDRA DHAR AND 
` OTHERS—APPLIOANTS 
VETSUS 
TAJENDRA LAL GHOSH AND OTHERB 
— RESPONDENTS 
Oivil Procedure Code (Act V of 1908), s. 115— 
Order madz by Judge bona fide, upon material on 
record that Advocate could not appear on behalf of 
party by reason of his being interested on behalf of 
opposite party in matters collateral to suit in ques- 
tion—Interjerencein revision—Legal practitioner — 
Advocates and Pleaders— Duties towards clients are 
same—Principles applying to one class apply to all 
classes—Advocate appeureng for one party in dispute, 
should not be allowed to appear on behalf of other 
‘party and against original citent in subsequent litiga- 
tion arising between them out of same dispute, 

Where a Judge or Magistrate makes an order to 
the effect that an Advocate could not with propriety 

“ appear by reason of the fact of his having been 1n- 

: terested on behalf of the other side in matters 
which .were collateral to the suit in question and 
there was upon the record proof of ample material 
before him upon which he could make such an order 

- and there is no suggestion that whether he was risut 
or Wrong, he did not do so bona fide, then it is nota 
case for the High Court to intervene in revision, 
Maung Tha Tun v. Waddader (1), relied on. 

Per Mosely, J.—'l'he order is admittedly a ‘judg- 
` ment’ as defined in s. Z (Yj of the Uode, that is to 
“say, a statement given by the Judge of the grounds 

of a decreeor order, and therefore the powers of the 
Oourt are restricted as laid down in s.oa, Govern- 
ment of Burma Act, andthe question cannot be 
_ agitated in addition as one ot general superinten- 
a over the Courts as provided in a, 8d) ofthat 
“Act, 

Though the methods of appointment of Advocate 
and higher or lower grade Pieadeis are different and 
the discipline by wuich they are controlled arises 
from different svuices, their auries as representing 

` their clients are similar und the principles applying 
- in one class of legal auvisers ought to be applied 
in the case of anuther. 

An Advocate or kleader who has appeared on behalf 
of one party ina suit ought not to allow himself to 
be placed in the position in which there might be 

- some suspicion, whether well or ill-founded, that his 
knowledge of his client's case woulu be useu by him 
on a subsequent occasion in appearmg for another 
party and against his origmal client. Therefore a 
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legal practibionor who has acted for one partyin a 
dispute should not be allowed to act for the other 
party in subsequent litigation between them relating 
to or arising out ofthat dispute. Maung Sein Gyiv. 
Maneckjee (2, U Ko Ko Gyi v. U San Mya (3) and 
Mary Lilian Hira Devi v. Kunwar Digbijat Singh (4), 
relied on. 

O. R. against the order of the District 
Court, Akyab, dated June 27, 1938. 

Mr. K.U. Bose, for the Applicants. 

Dr. Ba Han, Messrs. Zakaria, U Thein 
Maung, AdvocateeGeneral and R, G. 
Aiyangar, for the Respondents. 

Roberts, C.J.—This is an application 
for revision in connection with an order 
passed by the District Court of Akyab in 
which the respondents and eight others by 
their agent sought to obtain a mortgage- 
decree. During the progress of the suit, 
the learned District Judge heard an objec- 
tion to the appearance of Mr. Quha, an 
Advocate of the High Oourt residing at 
Akyab, on behalf of one of the parties, 
Atfidavits were before him to the effect that 
Mr. Guha could not, with propriety, appear 
by reason of the fact of his having been 
interested on behalf of the other side in 
matters which were Collateral to the suit in 
question and Mr. Guha putin a counter- 
affidavit and the learned District 
Judge upcns the materials before: him 
decided that it would be improper to hear 
Mr. Guha and that accordingly he could not 
be heard as an Advocate ia this pariicular 
suit. 

It is quite clear on reference to s. 115, 
Civil Procedure Code, in what manner the 


‘High Court will exercise its powers in 


revisicn; and what the applicants must 
show here, if they are to succeed is that the 
District Judge exercised a jurisdiction not 
vested in him by law.or alternatively failed 
to do so, or acted in the exercise of ‘his 
jurisdiction illegally or with material 
irregularity. Where a Judge or Magistrate 
makes an order of this kind which, upon the 
face of it is clearly capricious and un- 
reasonable, no doubt the High Court might 
have jurisdiction to intervene in revision. 
But where there is upon the record proof of 
ample material before him upon which he 
could make such an order and no sugges- 
tion that whether he was right or wrong, he 
did not do so bona fide, then in our opinion 
it is not a case for the High Uourt to inter- 
vene. Not very long ago, the case in 
Maung Tha Tun v. Waddader (1) was 
decided by a Bench of this Court to the 
same effect, and it was pointed out that 


(1) A I R1938 Rang. 241; 177 Ind, Oas, 511; 1938 
R LR 14. . 


48 
the powers of interference given to the 
High Court by s. 85, Government of 
Burma Act, are even more restricted than 
those given under s. 107, Government of 
India Act. 

It is suggested that there is some dis- 
tinction in principle between the case of 
Advocates and higher or lower grade 
Pleaders, but though it is clear that the 
methods of their appointment are different 
and the discipline by which they are 
controlled arises from different sources, 
their duties as representing their clients are 
similar and that the principles applying in 
one class of legal advisers ought to be applied 
in the case of another. 

It is clear from two decided authorities, 
Maung Sein Gyi v. Maneckjee (2) at p, 47* 
and U Ko Ko Gyi v.U San Mya (3) at 
p. 4471, than an Advocate or Pleader who has 
appeared on behalf of one party in a suit 
ought not to allow himself to be placed in 
the position in which there might be some 
suspicion, whether well or ill-founded, that 
his knowledge of his client’s case would be 
used by him on a subsequent occasion in 
appearing for another party and against 
his original client; and in both cases a 
quotation was made from the judgment of 
their Lordships of the Privy Oouncil in 
Mary Lilian Hira Devi v. Kunwar Digbijat 
Singh (4) at p. 1142} which it is perhaps 
desirable to repeat here: 

“Their Lordships must express their complete 
assent to the observations of learned Judges of the 
High Court on the impropriety of a legal practi- 
tioner who has acted for one party in a dispute, such 
as there was in the case,actingfor the other party 
jn subsequent litigation between them relating 
to orarising out ofthat dispute. Such conduct is, 
to say the Jeast of it, open to misconception, and is 
likely to raise suspicion in the mind of the vriginal 
‘client and to embitter the subsequent litigation.” 

‘That was the position before the learned 
District Judge and we are satisfied that in 
the exercise of his discretion, although it 
is not for us to say whether we should have 
arrived at the same conclusion—speaking 
for myselfI think I might very well have 
done so—it was open for him to say that it 
was undesirable for Mr. Guha to continue to 
represent the party whom he claimed to 
represent and having arrived at this conclu- 

(2) AIR 1930 Rang. 185; 125 Ind. Cas, 262;8 R 
44; Ind. Rul, (1980) Rang. 246. 

(3)A 1R 1936 Rang. 355; 128 Ind. Cas. 354; (1930) 
eh a 1233; 32 Cx, LJ 115; 8 R446; Ind. Rul. (1932) 

ang. 2. 

(aya I R 1917 P O £0; 42 Ind. Oas. 236; 21 C WN 
1137 (1917) M W N 636; 7 L W 133 (P 0). 

* Page of 8R.—| Ea.| 

{Pago of 8 R.—[Ed. 

{Page of 21 0. W. 
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sion bona fide and given effect to it, we 
consider upon the authorities already 
cited that there are no grounds to 
interfere in revision. This application must 
accordingly be dismissed with costs 10 gold 
mohurs. 

Mya Bu, J.—I agree. ‘ 

Mosely, J.—I agree. I only wish to add 
that the order in question here is admittedly 
a ‘judgment’ as defined in s.2 (9) of the 
Code, that is tosay, a statement given by 
the Judge of the grounds of a decreéOI 
order, and, therefore, here the powers of the 
Court are restricted as laid down in s. 85, 
Government of Burma Act, and the, 
question cannot be agitated in addition 
as one of general superintendence over 
the Courts as provided in s. 85 (1) of that 
Act. 

8. Application dismissed. 





MADRAS HIGH COURT 
Letters Patent Appeal No. 60 of 1936 
December 17, 1937 
VENKATASUBBA Rao AND Agbor RAHMAN, JJ. 
G. SUBBARAYALOO —APPELLANT 
VETSUS 

RANGANATHA MUDALIAR AND OTHEBS— 

: RESPONDENTS f : 

Deed—Construction—Rule of—~Scheme for election 
of dharmakarthas of temple, setting out, qualifica- 
tions of persons entitled to vote—One qualification 
being that they must be “ Vatshnavas of Tengalat 
sect "—Untouchables, tf included. 

It is a primary rule of construction that what- 
ever the !instrument, it must receive a meaning 
according to the plain sense of the words and the 
sentences therein contained. When an enactment is 
unambiguous in itself, the question is ‘not what 
the Legislature meant, but what its language means, 
that is what the Act has etated that it , meant. 
This fundamental principle of construction applies 
not only to statutes but to wills and in fact to 
all written instruments, |p. 79, col. 2.] 

A scheme of administration framed for temple pro- 
vided that the management shall be carried on by the 
dharmakarthas, that the dharmakarthas and the 
members of the Board shall be elected, and that 
every person shall be entitled to vote at any such 
election, whose name stands registered in the list 
of voters. Then followed a clause which set out the 
qualifications of persons entitled to have their names 
registered in that list, One of them was that they 
must be Vaishnavas of the Tengalai sect ; 

Held, that these words included persons belonging 
to that sect even if they were untouchables, 

Held, also that the existence of a strong senti- 
ment against the participation of untouchables in 
the management of temples was in no way relevant 
jn the matter. This did not destroy their legal 
rights. Henrietta Muir Edward v. Attorney-General 
Jor Canada iD, relied on. è 


L. P.A. against the Judgment of Mr. 
Justice Pandrang Row, dated April 29, 
1936, ; 
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i Mr. K. Venguswamy Iyer, for the Appel- 
ant. e 
. Mr. P. S. Ramaswamy Iyengar, for the 
Respondents. 

Venkatasubba Rao, J.—The question 
raised is an important one, namely, whether 
the plaintifis are not eligible to vote inthe 
election of the dharmakarthas of the Sri 
Parthasarathyewami Temple, Triplicane, 
Madras, by reason of their being members 
(to use aD expression in vogue) of an 
“Tintouchable caste’. Mr. Ramappa, the 
Oity Civil Judge, has declared in their 
favour, but on appeal, his judgment has 
been reversed by Pandrang Row, J. ‘The 
two judgments reveal, in sharp contrast, 
two widely differing modes of approach to 
the problem and its treatment. A scheme 


of administration was framed for this temple 


by a Special Bench of the High Oourt in 
1925. Olause 2 provides that the manage- 
ment shall be carried on by the dharma 
karthas under the supervision and control 
ofa Board of supervision. Olause 6 says 
that the dharmakarthas and the members 
of the Board shall be elected in the manner 
hereafter appearing. Olause 7 prescribes 
that every person shall be entitled to vote 
ab any such election, whose name stands 
Yegistered in the list of voters. Then 
‘follows cl. 8, the one which directly concerns 
us, which sets out the qualifications of 
persons entitled to have their names 
registered in that list. They are: (a) they 
must be Vaishnavas ofthe Tengalai sect, (b) 
_-of the male sex, (c) of the age of 21 years 
.or upwards, (d; resident in ‘l'riplicane (that 
part of the city where the temple is sitnate) 
-for a period which has been specitied, (e) 
able to sign their names, (f) who have mide 
& payment of a certain specified fee, 

The dispule now turns on the question, 
as the learned Oity Oivil Judge points out, 
are the plaintiffs (1) Hindus, (2) Vaishnavas, 
and (3) of the Tengalai sect? Toat they 
possess the other qualifications mentioned 
in the scheme is not disputed. There is 

“mo reference in cl. 8 to a voter being 
required to be a Hindu; but in the expres- 
sion “Vaishnavas of the Tengalai sect” is 
implied the idea that being a Hindu isa 
prerequisite. That the plaintiffs are Hindus 
is incontrovertible and no suggestion has 

“been made tothe contrary. In the lower 
Oourt some attempt was made to show that 
the plaintiffs were not Vaishnavas, which 
hopelessly failed. To make good the con- 
tention, the defendants were driven to put 
forward a fantastic theory, which excluded 
from the appellation “Vaishnavas", many 
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Vaishnava caste Hindus, even iocluding a 
certain sect of Vaishnava Brahmin priests, 
Realizing the untenability of this position, 
their Counsel very probably abandoned 
this ground. The plaintiffs being thus 
admittedly Vaishnavas, nothing turns upon 
the further words “of, the Thengalai sect" 
as the question of their sect is not in dispute. 
The words in the scheme then clearly 
include all Vaishnavas of the Thengalai 
sect, and as Lord Sankey has put it ina 
similar case, to those who ask why the 
word should include the “untouchables”, 
the obvious answer is, why should it not? 
The burden is upon those, as the learned 
Lord points out, who deny that the words 
are intended to mean something different 
from what they mean : Henrietta Muir 
Edward v. Attorney-General for Canada 
(1}, at p. 138*, 

It isa primary rule of construction that 
whatever the instrument, it must receive a 
meaning according to the plain sense of the 
words and the sentences therein contained. 
When an enactment is unambiguous in 
itself, the question is not what the Legis- 
lature meant, but what its language means, 
that is what the Act has stated that it 
meant. This fundamental principle of cone 
struction applies not only to statutes but to 
wills and in fact to all written instruments, 
Maxwell on the Interpretation of Statutes, 
Edn. 7. In Crawford v. Spooner (2), Lord 
Brougham after declaring that it-is not for 
the Judges to invent something which they 
did not meet with in the words of the text, 
goes on to add an important qualitication : 

“The true way in these cases is to take the words 
as the Legislature has given them, and to take the 
meaning which the words given naturally imply 
unless where the construction of these words is, 
either by the preamble or by context of the words in 
question, controlled or altered: Crawford v, Spooner 
(2) at p. 1877.” 

In other words, the instrument must be 
construed according to its literal import 
unless there is something in the subject or 
context which showe that this cannot be 
tha meaning of the words (10 Halsbury, 
Hailsham Edn., p. 254), The question then 
is, would the adhering to the plain meaning 
of the words in the scheme, lead to some 
repugnance or inconsistency with the rest 
of the instrament? The respondent's 
Counsel has not been able to show, either 


(1) (1930) A O 124; 126 Ind. Cas. 88; A IR 1930 
120; 99 L J P O 27; 142L T 98; 738 J 711; 
46 TL R4: 58M L J 300; 31L W 691; Ind. Rul. 
(1930) PO 312 (P 0). 
(2) 4 MIA 179; 6 Moo, PC1(PO). 
“Page cf (1930) A. O.—| Hd} 
Page of 4M, I. A.—[Ed.] 
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by referring to the preamble or the context, 
tnat by giving tothe words their ordinary 
apd natural meaning, some inconsistency 
with the other provisions of the scheme will 
result. But, says the respondent’s Counsel, 
that the previous schemes which the present 
-one replaced, contained indications, that the 
‘members of the ‘“‘untouchable’ castes were 
“intended to be excluded. ‘here was a 
scheme framed in 1884 for this temple and 
‘the voters under that scheme were to possess 
the sume qualifications as under the present 
one. For the purpose of settling the list of 
‘voters, it was provided that a preliminary 
‘meeting should be held, and in describing 
the place where such meeting was to be 
convened, the following words were used : 

“The place shall be the usual place where the busi- 
ness of the said temple is carried on, or if there be 
-no such’ place, some convenient public place inside 
the temple to which all the said persons hereby 
entitled to vote may have free access.” 

It is contended that this clause suggests 
that only such persons are eligible to vote 
as possess aright of entry into the temple. 
This seems to be. arguing in a circle. 
“Under this provision, the place to be selected 
inside the temple shall be such that “all 
the said persons hereby entitled to vote 
“may have free access.” This refers back 
to the earlier provision which lays down the 
yoters’ qualincations and cannot be read 
as militating against it. indeed the evi- 
:dence inthe case snows that there are parts 
within:the composite structure of the temple 
to- which the “untouchables” have right of 
free access. In the plaint the assertion is 
made, the plaintiffs offer worship “in the 

| outer mantapam within the precincts of the 
: temple.” Anè evidence given at the trial 
“eontirms this statement. Vlaintitt No, 1 


' deposes : : 
5 go,to the temple to worship. We halt near the 
‘mantapam and ofter worship. We enter the manta- 
pam as a rule.” 


That this represents the truth there can 
' be no doubt, as the evidence remains not 
only uncontradicted but unchallenged. ‘Lhe 
. mantapam ieferred to, though outside tne 
portals cf the temple, is deemed a part of 
‘the precincts of the tempie. Thus, every 
part of the scheme can be given effect to, 
by the meeting being convened in the 
outer mantapam, waren the “untouchables 
can freely enter, although it happens to be 
within the precincts of ine temple. Weale 
here assuming -ihat the present scheme 
--ghould be construed in the light ot the 
previous one, although it purports to 
~supersede the latter, Even so, there 18 
nothing, a8 shown above, iu. dhe wording 
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of the previcus scheme to lend thé slightest 
support to the respondents’ contention. 
However, the fact is nut without significance, 
that in the present scheme, tnere is no 
clause prescribing that, the meeting shall 
be held within the precincts of the temple. 
The judgment of the Judicial Committee, 
delivered by Lord Sankey in. Henrietta 
Muir Edward v. Attorney-General for 
Chanda (1), contains a valuable exp.si- 
tion of the law on the point. Some cases 
have been relied on for the respondent” 
where the word “persons” was restricted 
to members of the male sex. That is 
explained by Lord Sankey as due to the 
fact that in construing the English statutes, 
reference was necessary to the Common 
Law disabilities of women. The learned 
Lord mentions Nairn v. University of: 8. 
Andrews (3) as an example, Section 27, 
Kepresentation of the People (Scotland) 
Aci, 1865, provided that every person not 
subject to any legal incapacity shall be 
entiiled tu vote in the election of a member 
to serve in any future Parliament for such 
University. It was held that the word 
“person” did not include woman. But 
Lord Loreburo referred to the positi:n of 
woman at Common Law, and pvinted out 
that they were subject to a legal incapacity. 
As Lord Sankey pomts out, the: various 
judgments on the point emphasize the fact 
‘that toe Legislature in dealing with the 
matter Cannot de taken by empioying-loose 
aud ambiguous words, to have. departed 
from the usage of centuries. lt is important 
to note tue actual decision in the case. ‘he 
word “person” in s. 21, isritish. Noith 
America Act, lò67, includes members. of 
eitner sex; accurdingly, ,womea having the 
qualifications enacted by s. 23 can be 


summoned by the Governor-General to the 


Senate of Uanada. ‘I'he effect of tunis 


_ pronouncement is that unless the antecedent 


nisvory of the matter renders a different 
meaning necessary, the words used -must 
ieceivye their plain and natural meaning. 
Pancrang Kow, J. observes : ‘ 

“It is difficult for me to accept the contention that 
these learned Judges intended to include any 


member of the Madiga community in the list of 
voters.” 


iu is arguing in a vicious circle, as has 
been said ın Leader v. Dufrey (4) at 
p. 3UL* to begin by assuming an tention 
apart from tne language of tne instrument 
(3) (1909) A O 147; 78 L J P C 54; 100 LT 96; 53 
Sv 161. 25 T L R160. 
5 (4) (885) 18 AU 294; 58 LJ POW, 52L T 


*Page of (1868) 13 A. Gd) 
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itself, and, -having made that fallacious 
assuorption, to bead the language in favour 
‘of the assumption so made. Is there anye 
thing in the previous history of this matter 
to indicate that the members of the plaint- 
iffs’ caste were excluded? The system of 
voting did not obtain till for the first time 
it was introduced by the schemes that were 
‘framed. Can it be said that when tle 
earliest scheme was settled, there was some- 
jag like ano established usage which 
subjected ‘untouchables’ to this disability ? 
Ex hypothesi, at the time that scheme was 
settled, there was no system of voting in 
vogue. .Pandrang Row, J. next observes 
that for 90 years past no member of this 
community.ever claimed to be included in 
the voters’ list. This, in our opinion, 
-sigDifes nothing. From the fact that no 
-.claim has been made, it does not follow that 
.kad the claim been made and contested, it 
would have been disallowed. After all, 
that the members of this, community have 
, abstained for 90 years from making a claim, 
does not destroy their legal riguts, It is 
: Somewhat difficult to follow the argument 
that the words in the earliest scheme should 
: be construed in the light of the acis done 
. Bubsequéat to that scheme. , 


Pandrang Row, J. refers to the existence . 


. of a strong sentiment against the participa- 
_tion of ‘untouchables’ in the management 


_of temples. On the contrary, the’ trial 
- Judgé'says: “I do not see what sentiment 


- is violated by allowing a Madiga to vote.” 
“This. shows the danger of referring to 


_ uncertain extraneous circumstances,such as. | 
‘the so-called sentiments of a people. If. 


. this is a:relevant consideration, are we,to 
be guided by the sentiment that prevailed 
. when the first scheme or the last one was 
.framed ? Lord Sankey in the case already 

- cited observes: 

* ©The exclusion of women from all public offices is 
a relic of days more’ barbarous than ours, but it 

~ must be remembered that the necessity of the times 
often forced on men customs which in later years 
were not necessary: Henrietta Muir Edward v. 
Attorney-General for Canada (1) at p. 128%,” 

This passage, in our opinion, aptly des- 
cribes the position with reference to the 
present question. We are constrained to 
hold that the judgment under appeal does 
not rest upon any legal basis. ‘he appeal 


is, therefore, allowed with costs throughout, — 


TUN. D. 


j Appeal allowed. 
mo *Page of (1930, A, U.—|Ea:}- 
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NAGPUR HIGH COURT 
Civil Revision No. 377 of 1936 
December 6, 1937 
Niyoet, J. 
TIKARAM—App.idant 
VETSUS 
GANPAT SAHAI—NON-APPLIGINT 
C. P Debt Conciliation Act (II of 19335, ss. 4, 16, 
T-A—Debtor must be agriculturist, earning liveli- 
hood mainly by agriculture—Application by person 
under 3. 4—Applicant not agriculturist—Bourd, af 
can hear him—Want of jurisdiction, tf can be 
waived by consent of parties—Objection as to juris- 
diction not raised before Board—If can be raised 
and tried before Civil Court—Power of Civil 
Court to enquire whether Board has jurisdiction— 


- 8, 17-A,if has retrospective operation. 


To acquire the character of @ debtor within 
the meaning of that term used inthe O. P. Debt 
Conciliation Act, it is not merely necessary that 
a person should have tenancy or proprietary land 
bat also that it should bethe main source of his 
maintenance, {p. 82, col. Lj A 

The only authority that is competent to decide 
whether a Special! Tribunal has acted strictly 
within its limits of authority or not would he the 
Civil Court. Bapu Sakharam v. Shrinandanlal (1), 
reliedon, [p. 82, col. 2.] ; nie 

In deciding whether a Special Tribunal like the 
Debt Conciliation Board has power to deal with 
any particular application, one: has to see whether 
its act was one which fell’ within the limits: of 
its jurisdiction or was inthe natureofa mere 
irregularity. If inherently it had no. jurisdiction, 
no amount of conssnt or acquiescence on the part 
of any party to or in its jurisdiction would validate 
its decisions which are in their pature void ab initio, 
_ OF course ifthe Tribunal- hgp. ‘jurisdiction but it 
has been exercised with material irregularity, the 


- question is different. [p. 53, col. 1.J 


: Oivil Court sitting in execution has power to 
enquire into the question whether the Board had 
jurisdiction to hear an application under a. 4, 
U. P. Debt Conciliation Act, by a person who was 
not an agriculturist. The Board jn such a case 
has inherently no jurisdiction and the failure of 
tbe party to raise the plea of jurisdiction before 
the Board cannot deprive the Civil Oourt of, its 
jurisdiction to try the issue which has been 
raised, Rajlakshmi Dassee v. Katyayani Dassee 
(7), relied on, Vithal v. Chunnital (4), Janki Sethant 
v. Laxmi Narayan (5) and Girwar Narayan 
Mahton v. Kamla Prasad (6), distinguished. 

Section T-A inserted in the Debt Conciliation 
Act by Act XV of 1936 has nu retrospective opera- 
tion. Thahur Lachman Singh v. Durga Prasad (2) 
and Shivdin Kaluram v. Hamratan Udaram (3), 
referred to. [p. 82, col. 2.] 


App. for revision of the order of the 
Court of the Junior Judge, Small Causes, 
Chnindwara, dated April 14, 1936, in Exe- 
cution Case No. 1044 of 1932, dated Decem- 
ber 1, 1932. i 


Mr. M. D. Khandekar with Mr. A. V. 


Mr. V. R. Dhoke, for the Non-Applicant, 


Order.—This is an application in 
revision sgainst an order passed in Exe 


6 


` liation Act bya person who 
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eon Case No, 1044 of 1932 on April 14, 
1936. i 
_ This case raised the question whether the 
Civil Court, sitting in execution, has power 
to enguire into the question whether the 
ebt Conciliation Board had jurisdiction 
tohear an application purporting to have 
' been- made unders.4 of the Debt Conci- 
É was not an 
` agriculturist. 
' The facts are that the applicant had 


: obtained a decree against the non applic- 
: ant in Civil Suit No. 
“he sued for execution of the decree on 


1044 of 1932 and 


July 20, 1935. The judgmen-debtor prc- 
duced an order which had been passed by 


“ the Debt Conciliation Board, Seoni, dis- 
` charging the decree-holder’s debt in con- 


sequence of his default in submitting his 
statement within time prescribed by law 


` and pleaded that that order debarred the 


‘-decree-holder from executing the decree. 
The decree-holder to escape from this 
defence raised the plea that the judgment- 


' debtor was, neither a malguzar nor a tenant 
. in the Seoni Sub-Division and 


that the 
Board had .no- jurisdiction to entertain the 
judgment-debtor’s application under s. 4. 


“The lower Oourt on enquiry came to the 
` "conclusion thatthe judgment-debtor was 
- not an agrisulturist 


j although he had 
- become a tenant in the Seoni ‘Sub: Division 
by acquiring about 5 acres of tenancy 


. land witha view to qualify himself for 


applying under s. 4 ofthe Debt Concilia- 
- tion’ Act to settle his debts. -The lower 
. Court, however, held that the Oivil Court 


_, had jurisdiction ‘in view of s. 16 of the 
- Debt Conciliation Act to deal with the 


execution of the decree and that it could 


- not enquireinto the question whether or 
. not the. Debt 


Conciliation, Board had 
jurisdiction, for the reason that the decree- 
holder had omitted to raise the plea before 


| the Board. ` 


There appears to be _ but little room for 
doubt that the judgment debtor is not an 
` agriculturist, that is to say,a person who 
earn his livelihood mainly by agriculture 
‘which is the qualification fora debtor to 
be entitled to apply under s. 4 of the 
Debt Conciliation Act. Much capital was 
“made ofhis possessing 5 acres of tenancy 
land in the Seoni Sub-Division but that is 
.not sufficient for him to acquire the 
character of adebtor within the meaning 
of that term used in the Debt Conciliation 

. Acte It isnot merely necessary that a 
person should have tenancy or proprietary 
Jand but also that it should be the main 
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source of his miintenance. Onthe judg- 
ment-debtor’s admissions made ih the 
witness-box le was earning his livelihood 
as a Pleader's clerk for maoy years and as 


a private servant of one Kasar at the time 
when he was deposing in Court. It is 


‘established beyond doubt that he acquired 


5 acres of tenancy land in Seoni Sub- 
Division only to enable himself to apply 
for settlement of his debts. 

Had this fact been enquired into bv «ihg. 
Debt Conciliation Board, I have no doubt 
that the Board would have thrown out his 
application as being untenable. 

The questionis whether this Court can 
give effect to the order of discharge passed 
by the Debt -Conciliation Board, when 
obviously it had no jurisdiction to attempt 
to effect any settlement ofthe debt. I am 
of opinion that the Civil Court has power 
to enquire into the question whether a 
Special Tribunal created for a special 
purpose has acted within the limits strictly 
defined by the enactment which created it. 
The powers of the Civil Oourt are compre- 
hensive enough to extendto all matters 


of civil nature-except those that are ey- 
pressly excluded-by the statute. On the 
other hand, a Special Tribunal, like the 


‘Debt Conciliation Board, which has been 


created by thé Legislature for the specific 
purpose of relieying the agriculturisis, has 
its - "jurisdiction strictly limited by the 
express terms of the enactment: Oonse- 
quently any subject that falls outside the 
limits defined in the law which has created: 
the Special Tribunal would not be cog-- 
nizable by it. Special Tribunals. while 
exercising their powers under the statute 
of their creation must be vigilant to see 
that they do not exceed their jurisdiction 
and thus encroach on the province of the 
Civil Court’s jurisdiction. The only 
authority that is competent to decide 
whether a Special Tribunal has acted 
strictly within its limits of authority . or 
not would be the Civil Court. That was 
the view I had expressed in Bapu Sakha- 
ram V. Shrinandanlal (1). Since then the 
Legislature has inserted s. 7-A in the 
Central Provinces Debt Conciliation Act, 
but this Courtin Thakur Lachman Singh 
v. Durga Prasad (2) and Shirvdin Kaluram 
v. Ramratan Udaram (3) has held that 
s. 7-A has no retrospective operation. In 
the present case the order discharging 


(1)19 N LJ 16; 167 Ind. Cas. 843; 9 R N 223, 


(2) 20 N LJ 203 
(3) AIR 1937 Nag. 259; 170Ind. Oas, 905; 20 


NL J 57; 10R N 85, 


1939 


the decree-holder’s debts was passed before 
the amended enactment s. 7-A was intre- 


duced in tbe Central Provinces Debt 
Conciliation Act. Section 7-A therefore 
does not debar the decree-holder from 


questioning the jurisdiction of the Debt 
Conciliation Board in Civil Conrt. 

It is, however,contended on behalf of 
the judgment debtor that the decree-holder 
by his failure to raise the plea of juris 


«amenction before the Debt Conciliaticn Board 


submitied to its jurisdiction and conse- 
quently he is estopped frem raising the 
plea in the Civil Court. Reliance is placed 
on Vithal v. Chunnilal (4), Janki Sethani 
v. Laxmi Narayan (5) and Girwar Narayan 
Mahton: v. Kamla Prasad (6). These cases 
refer to the jurisdiction of the Civil Court 
which has plenary power in respect of 
matters of civil nature and they do nct 
deal with a case of a Special Tribunal. 
They therefore, have no bearing on the 
_ issue which is under consideration here. 
In deciding whether a Special Tribunal 
like the Debt Conciliation Board has power 
to deal with any particular application, 
‘one has to see whether its act was one 
which fell within the limits of its jurisdic- 
tion or was in the nature of a mere 
irregularity. If inherently it had no juris- 
diction, no amount of consent or acquies- 
cence on the part of any party to orin 
its jurisdiction would validate 
decisions which are, in their nature, 
void ab initio. Of course if the Tribunal 
has jurisdiction but it has been exercised 
with material irregularity, the question is 
’ different. 


It has therefore necessary now to see - 


whether or not the Debt Conciliation Board 
had inherent jurisdiction in the matter. 
The Central Provinces Debt Conciliation 
Act of 1933 ‘was enacted to make provision 
for the setting up of Debt Conciliation 
` Boards to give relief to agriculturist deb- 
tors. It is emphasised in the preamble that 


` it was because the legislature thought it- 


was expedient to relieve the agriculturists 
‘from indebtedness by amicable settlement 


between them and theircreditors, that the ` 


Act came to be passed. Now, if the 
object of the Actis to relieve the agricul- 
turists only, the Debt Conciliation Board 
which has been set up by the Act to 
attain that object. must confine its activi- 


(4) 31N LR 212; 157 Ind. Cas. 242; A I R 1935 
Nag. 33; 8 RN 37, 


(5) 22 NLR 82; 89 Ind. Cas. 129; A I R 1926 


Nag. 77. 
(6) 12 Pat. 117; 142 Ind. Oas. 113; AIR 1933 Pat. 
04; 13 P L T 737; Ind, Rul. (1933) Pat. 109. 


its ` 
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ties only to cases wiere the debtors are agri- 
culturisia as the definition of the word 
‘debtor’ itself makes clear in s. 2 (f) of that 
Act Ifa person who applies for amicable 
settlement of his debts is not a debtor, 
that isa person who earns his livelihood 
mainly by agriculture, then it is patent that 
the Act iteelf would not apply to him, and 
the Debt Conciliation Board, the creation 
of that enactment, could have no power to 
afford him any relief. If that is so, the judg- 
ment- debtor in the present case, who was 
notan agriculturist, as rightly found by 
the Court below, could not pcssibly have 
any footing before the Debt Conciliation 
Board and that Board could not possibly 
give him any relief. The Board therefore 
was entirely devoid of jurisdiction in the 
matter, The omission of the decree holder 
to protest against the Board's exercising 
jurisdiction in the matter cannot confer a 
power on the Board whica it did nnt derive 
from the Act which created it. Itis a well- 
reccgnised principle of law that mere 
consent of the parties to the litigation can- 
not confer jurisdiction on a Court: see 
Rajlakshmi Dasee v. Katyayani Dasee (7). 
1 fail to see. how the situation could be 


' different if the decree-holder had raised the 


plea of jurisdiction before the Debt Oon- 
ciliation Board. Even in that case the 
Civil Court would not Rave been precluded 
from enquiring into the question as to the 
jurisdiction of the Board. It consequently 
appears to me immaterial whether the 
decree-holder did or did not raise the plea 
of jurisdiction before the Debt Conciliation 


‘Board, asin either case the Oivil Oourt 


cannot have been deprived of its inherent 
jurisdiction to try the issue which has been 
raised. f 

I mey notice in passing that this is a 
glaring instance of the abuse of the enact- 
ment which was designed to bring relief 
to the agriculturists. Here is a man who 
never grew a blade of grass until he was 
faced with the difficulty of having to satisfy 
his judgment debt. [t occurred to his inge- 
nuity to resort to the Conciliation Board by 
acquiring a superficial qualification of an 
agriculturist, and for that purpose, he par- 
chased 5 acres of land a few months before 
he applied under s. 4, before the Debt Oon- 
Ciliation Board for settlement of his debt. 
An act which lends itself to fraud so easily 
as this case illustrates should be very 
strictly construed and vigilantly applied by 
the special authority which owes its origin 


to that enactment. It appears therefore 
(7) 38.0 689; 12 Ind. Cas. 464, A 


Peay 
=> 
4 


‘necessary to convey a caution to the Debt 
‘Gonciliation Boards that they should first 
~Batisfy themselves about the bona fides of 
‘every application that is made for settle- 
‘ment of debts. 

-For the foregoing reasons, I hold that 
‘the order of the Debt Conciliation Board 
discharging the decree-holder’s debt was 
ultra vires and inoperative. I set aside the 
lawer Court’s order and direct that the 
execution proceedings do continue. The 
non applicant will pay the costs of the 
ppp ucanein both the Courts. Pleader's fee 

8.25. - 


"D. Revision allowed. 
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ALLAHABAD HIGH COURT 
First Appeal No. 142 of 1937 
November 29, 1938 
IQBAL AHMAD AND BAJPAT, JJ. 


' Musammat SAVITRI DEVI—PLAINTIFR— 


APPELLANT 


i versus 
DWARKA PRASAD BHATYA AND ANOTHER 


. åf applies— Assignment of ‘copyright by unregistered - 


5 ga MAGADA Kiros pinde 
transfer of Property Act (IV of 1882), se. 54, 3 
130—8. 54, applicability of—Sale 7, copyright —8.'54" 


d—Validity — Copyright, whether comes - within 
purview of actionable claim—Copyright Act- 1911, 
A & 2 Geo. V, Ch, 46 ds applicable to British India), 
8. 5 (2)—Assignment of copyright, registration of, 


| Sf compulsory—Interpretation of Statutes—Preamble 
and headings to sections—Value of. 


Section 54, Transter of Property Act, has no ap- 


‘plication to the sale of immovable properties, The 


- words “intangible thing" in e. £4 have re: 
. to immovable 


r 


- copyright 


4 i erence only 
r property. Copyright is movable and 
not immovable property. Therefore s. 54 has no ap- 
plication to the sale of copyright and it can be validly 
assigned by an unregistered instrument. [p. 88, col, 


Copyright is no doubt beneficial interest in movable 
property but the owner of the right has actual or 
constructive possession of the same and therefore 
hardly comes within the purview of 


~ “actionable claim” as defined by the Transfer of 


Property Act. [p. 87, col. 1.] 

Thereis no provision in the English Copyright 
Act making the registration of a deed of assign- 
ment compulsory. If the Indian Legislature had 
intended to depart from the provisions of the English 
Act, one would have expected some provision as to 
compulsory registration being made by Act III of 
1914, but there’ is no such provision in that 


Act, {p. 87, col. 2. 


The Preamble of a statute has always been regard- 


- ed asa good means of finding out its meaning and 


. the headings prefixed to sections or seta of sections 


- and therefore a safe 


“ when the language used is free 


in statutes are regarded as acral to those sections 
i „guide in interpreting th 
‘sections. - But the headings or cub headings Ganon 
either restrict or extend the scope of the sections 
from ambiguity 
Janki Singh v. Jagannath Das (1), Peferred , 
86, ool, 2. Secs 
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F. A. from thé decision of the Dis- 
T Judge, Aligarh, dated December 18, 
1936. 
Messrs. S. K. Dar and M. L. Chaturve 4, 
for the Appellant. 2. 
Mr. S. C. Das. for the Respondents. 
Iqbal Ahmad, J--The dispute in the 
present litigation is about the copyright of 
a Hindi book named Abhinava Nighantu, 
a book on the Indian Materia Medica. The 
book was written in the nineties of the fage 
century by a resident of Muttra District, 
named Chaubey Datt Ram, the prdecessor- 
in-title of Savitri Devi, plaintiff appellant. 
The first edition of the book was printed 
and published by Datt Ram in the year 
1893 and a second and enlarged edition 
of the book was printed and published by 
him in the year 1899. Datt Ram died in 
the year 1907 leaving Narain Dutt, hig son, . 
as his sole legal representative. Tne suit 
giving rise to the present appeal was filed 
by Narain Datt and he prayed for a perpe» 
tual injunction restraining the defendants 
from printing and publishing the book, for 
accounts and for damages, etc, on the 
allegation that the defendants had infringed 
his copyright in the book. Narain Datt 
died duriog the pendency of the suit in the 
Court below leaving a will by which he 
bequeathed all his properties, movable and 
immoyable, to Savitri Devi and Savitri Devi 
was accordingly substituted: as: plaintiff in 
place of Narain Datt. Ne nny 
There were two defendants in the suit. 
Defendant No. 1 was one B. Kishan Lal- 
who was the proprietor of a press in Muttra’. 
called “Bombay Bhushan Press”, and defen- 
dant No. 2 was “Shridhar Shiv Lal, Gyan 
Sagar Press,” a firm of printers and pub- 
lishers in Bombay. -This firm was sued 
through one Pt. Janak Prasad Bajpai 
on the allegation that Janak Prasad had 
been appointed Receiver of the firm by a 
Court of law. Kishan Lal died during the 
trial in the Court below, and his son Dwarka 
Prasad was substituted in his place. Itisa 
matter of admission that in the year 1929-30 
a fresh edition of the book was printed 
by Kishan Lal in his press and was 
published either by him or by defendant 
No. 2. The plaintiff's case was that the 
printing and the publication of this edition 
constituted an infringement of the copyright 
that he had in the book. The suit was con- 
tested by beth the defendants mainly-on 


‘the allegation. tLat Datt Ram had assigned 


the copyright in the book ‘in favour of 
Shridhar Shiv Lal, defendant No.-2, by 
means of an unregistered sale deed, dated 
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September 4, 1905. The defendants there- 
fore maintained that the plaintiff had no 
copyright left in the book and was not 
entitled to sue. Both the defendants alleged 
that Kishan Lal had printed the book in 
pursuance of an order given by defendant 
No. 2 and that the book was published by 
defendant No. 2, the assignee of the 
copyright. 

The plaintiff denied the alleged assign- 
ment of the copyright by Datt Ram and 
waintained that the sale deed relied upon 
by the defendants was “fraudulent and 
fictitious’ and “without any consideration.” 
Further, the plaintiff contended that the 
assignment of the copyright could in law 
be effected only by means of a registered 
instrument and as the sale deed relied 
upon by the defendants was unregistered, it 
was inoperative and ineffectual to convey 
the copyright. The Court below found that 
the sale deed relied upon by the defendants 
was executed by Dait Ram and that its 
registration was not compulsory. It ac- 
cordingly held that the copyright in the 
book was validly assigned by Datt Ram to 
defendant No, 2 and on that ground dismiss- 
ed the plaintiff's suit. On the question as to 
whether defendant No. 1 or defendant No. 2 
was the publisher of the 1929-30 edition, 
the finding of the Court below was that 
defendant No. 1 had published that edition. 
In our judgment this finding cannot be 
supported. Janak Prasad was called asa 
witness in the case and he deposed that the 
edition in dispute was printed by defendant 
No. 1 in pursuance of an order given by 
him (Janak Prasad) and that defendant 
‘No. 2 was the publisher of the book. The 
relevant portion of his evidence is as 
follows: 
sisne I had given order for the printing of 2,000 
copies of Abhinava Nighantu. He (Kishan Lal) 
had printed these books, I got 1,500 books and 500 
of the books were given in lieu of the printing 
charges. B. Kishan Lal also carried on the 
business of a book-seller....Kishan Tal was only 
the printer of the book and not publisher of it. 


pee ones Shiv Lal are the publishers of the 
ook, 


No satisfactory reason was assigned by 
the learned Judge of the Court below for 
rejecting this evidence. It appears that on 
the outer cover of some of the copies of 
the book printed in 1929-30, Kishan Lal is 
mentioned as publisher. But on the inside 
cover he is referred to merely as a printer 
and the firm Shridhar Shiv Lal is men- 
‘tioned as the publisher of the book. Further, 
on the reverse of the inside cover, there 
isa notice printed in which it is stated 
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that defendant Nn. 2 was the assignee 
of the copyright in various books from 
Datt Ram It is also a fact that even on the 
outer cover of numerous copies, defendant 
No. 2 and not Kishan Lal is mentioned as 
publisher. It is therefore impossible to hold 
that Kishan Lal and not defendant No. 2 
was the publisher of the edition in dispute. 
The question is, however, of no importance 
for, if tbe plaintiff is not proved to be the’ 
owner of the copyright, it is immaterial as 
to whether defendant No.1 or defendant 
No. 2 published the book. ; | 

This brings us to the consideration of 
the question whether the sale-deed relied 
upon by the defendants was proved and 
whether the copyright in the book was 
validly assigned by that deed. The sale 
deed, as stated above, is dated September 
4, 1905, and is to be found at p. 2/ of the 
printed record. It purports to have been 
executed by Pt. Datt Ram and by it 
copyright in the book in question and 36 
other books was assigned by Datt Ram in 
favour of defendant No. 2 in consideration 
of a sum of Rs. 1,000. Tne deed is attested 
by two witnesses named V. M. Mone, a Vakil 
of Bombay, and Ram Pratap. Mr. Mone was 
called as a witness by the defendants and 
he duly proved the execution of the deed 
by Datt Ram. He also proved a deed of 
agreement executed by Datt Ram by virtue 
of which Datt Ram agreed to transfer his 
copyright in the books referred to in the 
sale deed to defendant No. 2. The plaintiff 
though given an opportunity to cross- 
examine the witaess, did not cross-examine 
him and his evidence remained entirely 


ine ialleaged and unrebutted at the trial. 


The Court below was therefore right in 
holding that the execution of the sale deed 
by Datt Ram was proved. a 

It appaars that in an earlier litigation 
between Narain Dutt and Kishan Lal, 
defendant No. 1, this sale deed was put 
forward by Kishan Lal, but the Oourt held 
tht the sale deed was not proved. In 
that case Mr. Mone was not callsd as a 
witness. Moreover, defeadant No. 2 was not 
aparty to that suit aod further that suit 
was tried by a Munsif and the suit giving 
rise to the present appeal was triable by 
the District Judge. The finding recorded 
by the Munsif in the earlier litigation is 
therefore of no avail tə the plaintiff. The 
evidence in the present case shows that 
after the execution of the sale deed defen- 
dant No. 2 printed and published from time 
to time 13 or 14 books out of the 37 books, 
the copyright in which was assigned to 

- e 
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defendant No. 2. This demonstrates that 
the sale deed was acted upon. It was 
alleged by the plaintiff that in the year 
1921 Narain Datt bad a third edition of 
Abhinave Nighantu printed and published, 
but there was no satisfactory evidence in 
support of this allegation. Not a single copy 
of this alleged edition was produced at the 
trial.and the plaintiff's allegation, in our 
judgment, remained entirely uneubstan- 
tiated. 

Reliance was placed by the’ plaintiff on 
two letters (Exs, 7 and 8) written by defen- 
dant No. 2 to Narain Datt. It appears from 
these letters that 1,000 copies of a book 
called Rasraj Sunder were printed by 
defendant No. 2 under the orders of Narain 
Datt. One of the books, tke copyright of 
which was assigned by the sale deed 
referred to above, is a bork named Jasraj 
Sunder. It was. suggested on behalf of the 
plaintiff that the bock Jasraj Sunder was 
the same book thatis referred to in the 
two letters as Rasraj Sunder. This sugges- 
tion appears to us to be well founded. But 
the explanation offered by Janak Prasad 
about the two letters was that at the 
request of Narain Datt be had agreed to 
print-and to supply to Narain Datt 1,000 
copies of Rasraj Sunder at ccst price and 
this .explanation is supported by letter 
Ex. 8. These letters, therefore, do not in 
any way show that the sale deed was not 
acted upon. It is, however, necessary to 
examine the contention of the plaintiff 
that the copyright could be assigned only 
by means ofa registered instrument. In 
support of this contention reliance is 
placed on s. 54, Transfer of Property Act, 
which inter alia provides that a sale 

“in the case of tangible immovable property of 
“the value of one hundred rupees and upwards, or 
in the casé of a reversion or other intangible thing 
‘ean be made only by a registered instrument.” 

It is argued that ecpyrightis an “intan- 
gible thing,” and, therefore, it can be 
assigned cnly by a registered instrument. 
In our judgment there isno substance in 
this contention. - There is no doubt abun- 
-dant authority in support of the assertion 
‘that copyright is, an intangible thing : vide 
Hollands Jurisprudence, Edn. 12, p. 213, 
and Salmond’s Jurisprudence, Edn. 6, 
. ps 395. But itis equally clear that copy- 
ight is movable and not immovable pro- 
perty; cide Salmond’s Jurisprudence, p. 393 
and ın our judgment s. 54, Transfer of 
Property Act, has no application to the sale 
of movable properties. That thisis so is 
manifest from an examination ef the head- 
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ings and sub-headings of the various. 
chapters of the Transfer of Property Act. ` 

Chapter II deals with the “Transfer of; 
Property by act of Parties” and is sub- 
divided into two porticns. Sub-heading 
(A) deals with the “Transfer of Property, 
whether movable or immovable” and under 
this sub-headiog are ss. 5 to 37. The next 
sub-heading is with respect to “Transfer of 
Immovable Property” and under this sub- 
heading are ss. 38 to 53-A. The heading 
of Chap. III is “Of sales of immovable™ 
property” and this chapter comprises as. 54 
to57. The heading of Ohap. IVis “Of 
mortgages of immovable property and 
charges." Similarly Chap. V deals with 
“Leases of immovable property.” Ohapter 
VI, provides about “Exchanges” and 
Chap. VIL, deals with “gifts. The headings 
of Chaps. IIL, IV and V, put it beyond doubt 
that provision has been made in those 
chapters only with respect to sales, mort- 
gages and leases of immovable properties. 
The headings of these chapters stand in 
special contrast to the heading of Chap. VII 
which deale with gifts. By that chapter. 
the Legislature has made provision not, 
only with respect to gifts of immovable 
but also with respect to giftsof movable 
properties. 

The Preamble of a statute has always 
been regarded as a good means of finding 
out its meaning and the. headings prefixed. 
to sectionsor sets of sections in statutes 
are regarded as Preamble to those sections 
and, therefore, a safe guide in interpreting 
these sections: vide Maxwell on the Inter- 
pretation of Statutes, Eda. 7, pp. 37 and 
44 and Janki Singh v. Jagannath Das, 44 
Ind. Cas. 94(1). But the headings or sub- 
headings cannot either restrict or extend 
the scope of the sections when the language 
used is free from ambiguity. Ins. 54. the 
thing” ‘are 
preceded by the word “reversion” and this 
shows-that the words “intangible thing” 
hate been used equsdém generis with the 
word ‘reversion.” The word “reversion’*is 
oridinarily used to denote some right -in 
immovable property. It, therefore, follows 
that the words “intangible thing” in s. 54, 
have reference only to immovable property. 
This conclusion becomes irresistible when 
one proceeds to consider the terms of ss. 55 
56 and 57, ‘Transfer of Property 
Act. Sections 55 and 57 deal specifically 
with sales of immovable property and 8. 56 
provides about marshalling by subsequent 
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purchaser. The doctrine of marshalling 
can be applied only when there is a mor'- 
gage-of immovable properties. If the 
Legislature had intended to provide for 
sales of movable properties also by, 
Chap. III, one would have expected some 
provision in that chapter as regards the 
rights and liabilities of the buyer and seller 
of such properties, but that chapter is 
conspicuous by an absence of any such- 
provision. We have therefore no hesita- 

on in holding that s.54 has no applica- 
tion to the present case and that the copy- 
right in dispute could be validy assigned 
by an unregistered instrument, 

In England copyright is regarded as a 
“chose in action”; vide Halsbury’s Laws 
of England, Edn. 2, Vol.4, paras. 785 and 
787, and Colonial Bank v. Whinney (2), at 
p. 283*. 1t was observed in this case that 

“there being no word to denote incorporeal per- 
sonal property, the meaning of the ‘expression 
choses inaction’ was gradually extended for the 
purpose of denoting it and Mr. Joshua Willams in 
his work on ‘Personal Property’ treats it as includ- 
ing even copyrightsand patents.” 

- On the basis of these authorities, it was 
urged by the respondents’ Oounsel that 
copyright falls within the category of 
actionable claims and can therefore in 
view of the provisions of s. 130, Transfer 
of Property Act, be assigned by an unre- 
gistered instrument. It ia doubtful if 
these authorities will apply in India to 
“actionable claims” which have been defined 
by 8.3, Transfer of Property Act, as mean- 
ing inter alia 

“any beneficial interest in movable property not 
in the possession either actual or contructive of the 
claimant ....." 

‘Copyright is no doubt beneficial interest 
in movable property but the owner of the 
right bas actual or constructive possession 
of the same and therefore copyright 
hardly comes within the purview of ‘action= 
able claim” as defined by the Act. 

But the conclusion arrived at by. us that 
copyright can be assigned by an unregis- 
tered instrument is supported by the pro- 
visions contained in the Acts dealing with 
copyrights. The first Act that dealt with 
su¢h right was Act XX of 1847. The right 
to assign copyrignt was implied: in that 
Act and though provision was made by 
ss. 3 and 5 ofthat Act about entries being 
made in a book of registry, there was 
nothing in the Act to suggest that copy- 
right could not be assigned except by a 
registered instrument. Till the year 1347, 
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there was nolaw in this country providing 
for compulsory registration of documents 
of transfer though there were regulations 
that gave the option of getting such’ 
documents registered. For the first time 
in 1864, provision was made by an Act. 
about certain kinds of transfer being 
made only by means of registered instru- 
ments, but there was nothing in that Act 
that made the assignment of copyright 
compulsorily registrable. Act XX of 1847 
was replaced by the English Copyright 
Act of 1911 and certain modifications and. 
additions were introduced in the Act'of 
1911 by the Indian Copyright Act (IM of. 
1914). Section 5 (2) of .the English Act 
provides about the assignment of 
copyright by “writing signed by the owner 
of the right... or by his duly authorized 
agent.” 

There is no provision in the English 
Act making the registration of adeed of 
assignment compulsory. If the Indian 
Legislature had fntended to depart from 
the provisions of the English Act, one 
would have expected some provision as to 
compulsory registration being made by 
Act II of 1914, but there is no such provi- 
sion inthat Act. Wehave, therefore, no 
hesitation in holding that the registration 
of a deed of assignment of copyright is not 
compulsory. Accordingly we dismiss this 
appeal with costs. , 

D. Appeal dismissed. 
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MADRAS HIGH COURT 
Appeal No. 443 of 1936 
September 16, 1937 
HorwWILU, J. 

S. A. SUBRAMANYAM CHETTIAR 
AND ANOTHER— APPELLANTS 


versus 
K. G. ETHIRAJOLU OHETTIIAR AND 
ANOTHER— RESPONDENTS 

Res judicata—Mortgagee applying for ejecting 
mortgagor—Application rejected—Another applica- 
tion by mortgagee at another stage, for same pur- 
pose, if barred by constructive res judicata—Mort- 
gage—Simple mortgage—Appointment of Receiver— 
Receiver, whether. can eject mortgagor. 

Where ina previous application by the mortgagee, 
the Court did not see fit, to eject the mortgagor 
from possession, the mortgagee cannot be held to 
be estopped by principle of constructive ree judi- 
cata from applying again to the Court for ejectment 
of the mortgagor. The Court at a particular stage 
of the suit might not have seen fitto pass an order 
evicting the mortgagor; but it is perfectly open to 
the Gourt if it sees ft at some later stage to do go, 
In making its first order, the Court ‘considered 
what was the most convenient course to adopt ‘at 
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that time ; and.in doing so, it certainly did not 


decide any question against the mortgagee either 
expressly or by implication which would amount to 
a‘decision on some point which would prevent 
that point being raised in a subsequent stage of 
the suit. 

s a Receiver can be appointed on behalfof a 
simple mortgagee, it is a nécessary concomitant of 
his office that he should be able to lease the 
property, and that if He is obstructed by the mort- 
gagor, he can seek the aid.ofthe Court to remove 
him. Paramasiran Pillatv. Ramasami Chettiar (2), 
po eeg, Anandi Lal v. Ram Sarup (1), dissented 


m. ba 

‘A. against the order of the Sub-Judge, 
Madura, dated Sentember 23, 1936. 

“Mr. K. V. Srinivasa Iyer, for the Appel- 
lants. ; i : 
` Messrs. K. P, Mahadeva Iyer and I. K. 
Deva Rao, for the Respondents. 

: Judgment.—The appellan's mori gaged 
the property in question to the respordente. 
The respondents obtained a decree; but 
because of the various applications that the 
appellanis made in this Oourt and other 
tactics that they adopted, the sale has not 
taken place even now. The respondents 
thereupon put in an application for the 
appuintment of a Receiver and a Receiver 
was appointed. Certain allowances were 
given to the appellants for their expenses; 
and they were allowed to remain in posses- 
sion of that part of one of the houses in 
which they lived. Subsequently, the present 
order was passed ordering them to vacate 
that part of the hovnse also, because the 
Receiver was unable to realize any rent 
for the benefit of the mortgagees. Hence 
this appeal. 


The learned Counsel for the appellanta 
places reliance on Anandi Lalv. Ram 
Sarup (1), a Full Bench case of that 
Qourt. Their Lordships in that case came to 
the conclusion that although the first part 
of O. XL, r. 1, was wide enough to enable 
a Receiver to be appointed in all cases, 
yet cl. 2 of that Rule meant in practice that 
a Receiver could nót be appointed on bebalf 
of a simple mortgagee, the reason being that 
the mortgagee was not entitled to immediate 
pessession and that the Keceiver could not be 
appointed as there was no use in appointing 
a Receiver if he could not enter into posses- 
sion. This decision meant that a Receiver 
should. not be appointed on the application 
of a simple mortgagee. It is conceded that 
the finding that a Receiver should néver be 
appointed on behalf of a simple mort- 
gagee is not the law current in this 
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Presidency; but it is contended that this 
Court, although holding in Full Bench case, 
Paramasivan Pillai v. Ramaswami Chettiar 
(2), following order cases that a Receiver 
could be appointed in sucb suits, this 
Court has nowhere given a finding that 
el. 2 of O. XL,r. 1, did not apply to the 
possessicn and dispossession of the mortgagor. 
It is seen, however, from a reading of 
Allahabad case Anandi Lal v. Ram Sarup 
(1\,] that the principal reason why the 
Allahabad High Court came to the conclustor 
that a Receiver ought not to be appointed in 
suits on a simple mortgage, is that cl. 2 
of O. XL, r. 1. did not permit of a Receiver 
dispossessing the mortgagor. Their~ Lord- 
ships of the Allahabad High Court expressed 
dissent from the judgment of the Full 
Bench of this High Court in Paramasivan 
Pillai v. Ramasami Chettiar (2), where the 
opinion was held that the appointment of 
a Receiver was not dispossession at all as 
the Receiver held- possession on behalf of 
tbe mortgagor and merely preserved the 
profits from the property for the benefit of the 
mortgagee in case the mortgaged property 
was not found sufficient. I cannot, therefore, 
in the face of Paramasivan Pillai v. Rama- 
sami Chettiar (2), accept the reasoning in the 
Allahabad case which formed the basis of a 
decision completely at variance with that in 
Paramasivan Pillai v.Ramasami Chettiar (2). 
If, as is the law in this Presidency, a 
Receiver can be appointed, it is a necessary 
concomitant of his office that he should be 
able. to lease the property and that if he 
is obstructed by the mortgagor, he can seek 
the aid of the Court to remove him. If the 
arguments of the learned Counsel for the 
appellants were correct, a Receiver in a 
mortgage suit would be able to do nothing 
at all if the mortgagor chose to resist him; 
for, the mortgagor could remain on his 
property and because he wasin possession 
he could not be dispossessed. Even if ‘he 
did not occupy the whole of the property 
himself but leased it tos me other person, 
that other person's possession would be 
possession of the mortgagor; and the 
Receiver and the Oourt would be equally 
powerless to collect rent from that 
other person if he desired to pay the 
rent to the mortgagor himself. Olause (d) 
of O. XL, r. 1, confers upon the Receiver 
power to manage the property and to collect 
the renis and profits thereof and he cannot 
do this against the obstruction of the 
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mor'gagor unless he is allowed to enter into 
possession himself. 

i Tte next contenticn raised on behalf of the 
appellants is that as in a previous application 
by the mcrtgagee the Court did not see fit to 
eject the mortgagor from possession, the 
mortgagee was estopped by the principle of 
constructive res judicata from again apply- 
ing tothe Oourt and asking it to eject the 
mortgagcr. | cannot accept this ccntenticn. 
The Court may not have seen fit at a 
-pstticular stage of the suit to pass an 
order evicting the mortgagor; but it was 
perfectly open to the Courtif iteaw fit at 
seme laler stage, todo so. In making its first 
order, the Court considered what was the 
most convenient course to adopt at that time; 
and in doing soit certainly did not decide 
any questicn against tLe mortgagee either 
expressly or by implication which would 
amount toa decision on some point which 
would prevent that point being raised ina 
subsequent stage of the suit. 

: ‘The last, ccntention is that the Court has 
“not found that the mortgagor by his conduct 
has merited such an order. It is clear, how- 
ever, from a perusal of the order appealed 
against and from the various prcceedings 
that have taken place at the instance of 
the mortgagor, that the mortgagor has 
succceded for a longer period of years 
in preventing the mortgagee from realizing 
the fruit of his decree. I am certainly of 
opinion that the. lower Court was quite 
justitied in passing the order it did. In the 
result, the appeal is dismissed with costs of 
the contesting respondent. 


N.-8. Appeal dismissed, 





PATNA HIGH COURT 
Criminal Revisions Nos. 662 and 671 
l of 1938 
January 6, 1939 
Harriss, C. J. AND ROWLAND, J. 
RANCHI ZA MINDARI Co., LTo.— 
PETITIONERS 
versus 
PRATAB UDAINATH SAHI DEO 
AND ANOTBER—OPPosITE PARTY 

“Criminal Procedure Code (Act V of 1898), s. 145 
—Scope—Dispute as to possession of minerale— 
_ Proceedings under, if can be. started— Proceedings 
under—Court, if can consider question of title to 
Gscertain person in possession—Unworked minerals 
—Possession, nature of--Person having heritable 
and transferable rights in land under patta—Sub- 
soil righta not granted by patta—Person, if can 
claim ownership of mineralse—Unworked minerale, 
how can be possessed, stated—Possession and ouster 
—RHeld on facts that person was in possession of 
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minerals at places being worked by him—Operationg 
carried on by person held did not constitute: ouster 
of proprietor's possession’ over unworked minerals.’ 

Proceedings under s. 145, Criminal Proceduré 
Code, can be appropriately instituted in cases ‘of 
disputes asto‘the possession of minerals. Sunder 
Moll v. Jhari Lal (1), Andrew Yule & Co. v, A, 
H. Skone (2) and Bimala Prosad Mookérjee v, 
Teta, Iron and Steel Co, Ltd. (3), followed. ‘[p. 9] 
col. 2.§ j j 4 

The Court, in proceedings under s. 145, Oriminal! 
Procedure Code, can properly consider questions 
relating to title where such is necessary in order 
to ascertain who isin possession. ‘Ram Saroap v. 
Darsano Koer (4) and Parthasarathy Nayanim 
Gary I Venkatasami Reddy) (5), relied on.- [p: 92, 
col 1. 

Unworked minerals are not capable of such pos- 
session as is the surface of land or a house. Land 
can be cultivated; a house can be occupied; but 
unworked minerals cannot even be occupied. 
Minerals can be possessed by actual working ; but 
where a large portion of the mineral area hag 
not’ been worked, it is necessary that the Magis- 
trate should consider who is the owner of the 
minerals in order to assist him in coming to the 
conclusion as to who waa in possession of the 
same. [p. 92, cols. 1 & 2.] : 

Where a proprietor holding a permanently settled 
estate grants a permanent heritable and transfer- 
able interest in certain lands, by a patta, but the 
patta does not grant in express terms the right in 
the minerals, the person holding the land under 
the patta cannot found a titleto the sub-soil rights, 
In such a case the proprietor shall be ` deemed to 
be the owner of the minerals underlying the land. 
Bhupendranarayan Singha v. Rajeswarprasad Bhakat 
(6), relied on. 

In proceedings under s. 145, Oriminal Procedure 
Oode, it is possession that matters and not owner- 
ship. The nature of actual physical possession 
varies with the subject-matter, In the case of un- 
worked minerals, posseasion follows title and the 
owner of unworked minerals is in possession of 
them though he is not actually engaged in working 
them. He is in a position to work them when he 
so desires, and he can lease them to others who 
may work them,- If‘ the owner of unworked 
minerals under a defined area sinks a shaft and 
begins to work the minerals in that area, he óan 
properly be said to be in actual physical possession 
of the whole of the minerals in that area. In the 
same way, if the owner of minerals undera defin- 
ed area grants to third parties mining leases of the 
minerals under portions of such area, he exercises 
acts of ownership over those minerals and he-can 
truly be said to be in possession of the whole of the 
minerals under that defined area. Bimala Prosad 
Mookerjee v. Tata Iron and Steel Co., Ltd. (3), Indian 
Iron & Steel Co., Lid. v. Banso Gopal (9) and Lodna 
Colliery Co., Ltd. v. Bipin Behari (10), relied on. 
ip. 93, cols. 1 & 2] , 

A person was in possession of certain land under 
a patta which did not expressly grant right to 
the minerals therein. He caused to be made a geolo- 
gical survey of some portion ofthe land. He had 
been mining bauxite and had stacked quantities of 
ore obtained near these sites, He had also built a 
road up to the nearest railway station for carting 
the bauxite for transit by rail and built a bhandar 
for the use of the coolies working on the site, He 
had, however, not worked over the whole area 
The evidence showed that intensive working had 
only taken place for a very short period of time 
before proceedings-under sg. 145, Oriminal Procedure 
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Code, were started and up to the time of these 
proceedings, work had only taken place on the 
extreme western edge of the hill situated in those 
lands : 

Held, that the person was in possession of the 
minerals at the places which were actually being 
worked by him. Lodna Colliery Co., Lid. v, Bipin 
Behari (10), Prematha Nath v. A. J. Meik (15) and 
Ashton v. Stock (16), relied on. |p. 95, col. 2.) 

Held, also that the operations carried on by the 
person did not, however, constitute an ouster of the 
possession of the proprietor of the land over the 
unworked minerals in that area. Glyn v. Howell 
(14), relied on, Bhupendranarayan Singha v. Rajes- 
warprasad Bhakat (6) and Nageshwar Bux Roy v. 
Bengal Coal Co., Ltd. (13y, distinguished, 


Or. Rs. fromthe order of the Sub-Divi 
sional Magistrate, Ranchi, dated Septem- 
ber 24, 1938. 

Messrs. P. C. Manuk and N. N. Sen, for 

itioners. 
wi P. R. Das, S. M. Mullick, B.C. De, 
K. K. Banarji and P. K. Banarji, for the 
Opposite Party. 


Harrles, C. J—These are two applica- 
tions for revision of orders relating to 
certain minerals made under s. 145, 
Oriminal Procedure Oode, by the learned 
Sub-Divisional Officer of Ranchi and the 
learned Judicial Commissioner of Ohota 
Nagpur. The applications arise out of a 
dispute concerning the possession of 
bauxite ore under a hill situate in plot 
No. 215 in the village of Bhusar, P. 5. 
Lohardagga, in Ohota Nagpur. The first 
party was the Maharaja of Chota Nigpur 
and his employées, whilst the second party 
was the Ranchi Zamindari Co., Ltd., and their 
employees. The Maharaja of Ohota Nagpur 
claimed to be in possession of the whole of 
this bauxite ore and alleged that the second 
party waè. interfering with his possession. 
On the other hand, the second party claimed 
to be. in possession of these minerals and 
complained of wrongful interference by the 
Maharaja. The Oourts below have held 
that the - minerals are partiy in the possess 
sion of the first party and partly in pousses- 
sion of the second party. Each still claims 
possession over the whole, hence the present 
applications. | 
“Tre case for the Maharaja is that the 
entire villageof Bhusar togetter with tke 
hills surrounding it is ccmprised in Tauzi 
No. l'in. the Ohota Nagpur raj of which 
the Maharaja is the proprietor. He claimed 
that all the minerals and underground 
deposits within the Chota Nagpur raj 
belonged to him and that he was in posses- 
sion of the Same. According to the case of 
the first party a grant of surface rights in 
tLe village of Bhusar was made in the year 
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Jo24 to Thakur Udai Nath Sahai Deo and by 
the terms of this grant theland was resum- 
ab'e by the then Maharaja or his successors 
on extinction of the male beirs of the: 
grantee. It is contended by the Maharaja 
that no rights to minerals or other deposits 
were granted to the said grantee. In the 
year 191x, the entire jagir including village 
Bhusar, which is described in these proceed- 
ings as the Kairo lot, was sold in execution 
of a rent decree and purchased by the 
predecessors of the second party. Later, thes 
Maharaja granted a fresh patta to the 
auction-purchasers in order,toend disptites 
and define the rights of the parties, The. 
second party are the assignees of the 
auction: purchasers of this property and are 
now in possession of the jagir. According 
to the Maharaja, the seccnd party are in 
possession of the surface rights -only in the 
village of Bhusar and they have no right 
whatsoever to work the minerals under the 
said village, It appears that bauxite ore 
has heen discovered recently in the hills 
and near the village and in hills near a 
neighbouring village called Bagru. The 
Maharaja has granted mining leases of 
property in the village of Bagru and other 
Villages in the vicinity; but it is to be 
observed that he has granted no lease of, 
neither has he attempted to. work the 
minerals in or adjacent to the village of 
Bhusar. According to the Maharaja's case, 


informaticn was received in January last: 


that the employees of the Ranchi Zamin- 
dari Oo., Ltd , had wrongfully commenced to 
quarry bauxite ina hill adjucent to the 
village of Bhusar. The Maharaja protested, 
but the employees of the second party cone 
tinued quarrying. 

The case for the second party is that they 
are the successors-in-title of an indepen- 
dent tilukdar. According to them, at some 
time long before the permanent settlement, 
the then Maharaja of Chota Nagpur who 
exercised sovereign rights over what is now 
the Chota Nagpur raj, made an absolute 
gift of the Kairo lot toone Dandu Rai. 
It is contended that the said Dandu Rai 
was the absclute owner of the pruperty 
and that the second party now have 
similar rights and accordingly it is argued 
that they are the owners of the minerals: 
and are, therefore, entitled to work the.. 
same. There can be no doubt, however, that, 
the second party's apparent title is that of 
tenure- holders under a patia dated December: 
11, 1936, granted by the Maharaja of Chota: 
Nagpur to Raja Baldeo Das Birla, the 
immediate predecesgor-in-title of the second. 
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party. According to the terms of this 
grant, Kuiro lot is a jagir resumable by the 
Maharaja on extinction of the male heirs of 
Raja Baldeo Das Birla, It appears that 
there had been some dispu‘e as to the 
nature of the respective interests of the 
two parties in this property and Raja Baldeo 
Das Birla challenged the rights of Maharaja. 
The suit was compromised, and the patta 
to which I have referred was granted by tke 
Maharaja to Raja Baldeo Das Birla in order 
“Prebumably to put an end to all disputes. 
This patta while granting to the second 
party a putrapauiradik jagir contained a 
‘clause reserving to both parties all their 
antecedent rights, but the claim of the 
second party to be regarded as the 
successcrs‘in-title of an independent 
talukdar was not found by the Magistrate 
to be supported by any reliable evidence 
and for the purpose of these proceedings 
must be taken as negatived. The second 
party, however, have persisted in their 
claim that they are the proprietors of this 
property including the minerals and have 
for some time been working the same. 
There is evidence that they had some years 
previously employed geologists to survey 
the minerals, though it is impossible to 
say whether this was areally comprehensive 
survey. They had also for some years 
extractedsmall quantities of bauxite from 
tbe land, but it is clear that intensive 
mining had only been going on for about a 
month or two before these proceedings wer 
launched. : 
The learned Magistrate to whom applica- 
tion w:s made by the Maharaja came to 
the conclusion that a breach of the peace 
was likely, and eventually proceedings 
were drawn up under s. 145, Criminal 
Procedure Ocde. The learned Magistrate 
heard the evidence adduced by both the 
parties and came to the conclusion that the 
Maharaja was in possession of all the 
unworked minerals under the land in 
dispute but that the Ranchi Zamindari 
Company were in possession of the minerals 
in the area which had been actually worked 
by toem. As the area actually worked by 
the company was not clearly defined inthe 
map which had been putin evidence, the 
learned Magistrate ordered that a kanungo 
should be deputed to demarcate the actual 
areas in possession of the respective parties. 
He, therefore, forbade all disturbance of 
such pcssession of the Maharaja and the 
compavy until they are evicted therefrom 
in due course of law. Both parties applied 
to the learned Judicial Commissioner for 
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revision of this order: but the latter declined 
to make a report to this Oourt undar 
s. 438, Oriminal Procedure Code, and 
dismissed both applications. Both parties 
being dissatisfied with tha orders 
passed, have made the applications to 
this Court which are now under considera- 
tion. 


It has not been contended by either party 
that proceedings under s. 145, Oriminal 
Procedure Oode, are not applicable to 
possession of minerals and indeed it would 
be difficult for either party so t> contend. 
It has been held by this Court and by the 
Calcutta High Court that proceedings 
under s. 145, Criminal Procedure Oode, can 
be instituted in cases where disputes have 
arisen relating to the possession of minerals. 
In Sunder Mall v. Jhari Lal (1) a Bench 
of this Court upheld an order passed by a 
Magistrate under tbis section regarding the 
possession of certain mica deposits, In 
Andrew Yule & Co. v. A. H. Skone (2) 
Roe, J. held that proceedings under s. 145, 
Criminal Procedure Code, could be taken 
in cases of disputes concerning the posses- 
sion of coal mines or seams of coal. In 
Bimala Prosad Mookerjee v. Tata Iron and 
Steel Co., Ltd. (3) a Bench of the Calcutta 
High Court held that proceedings under 
s. 145, Criminal Procedure Oode, could be 
taken in a case where a dispute existed ag 
to mining rights. Having regard to these 
authorities, I am bound to hold that pro- 
ceedings under s. 145, Oriminal Procedure 
Code, are appropriate in cases of disputes 
as to the possession of minerals. It must 
be observed that in the present applica- 
tions no question .arises as to the posses- 
sion of the surface. The second party are 
clearly entitled to possession of the surface 
and the only dispute relates to the same 
or deposit of bauxite which lies under- 
neath the surface. The application by the 
second party was the first to be presented 
to this Court and it will be convenient to 
deal firstly with this application. Mr, 
Manuk who hs appeared on behalf of the 
second party has strenuously contended 
that the order, in so far as it declares the 
Maharaja to be in possession of the 
unworked minerals, should be set aside, 
He has argued that the Maharaja is not 
in possession of these minerals, but that the 


(d) 2 P L J 637; 41 Ind. Oas. 132; 
¢ 4, nd. Oas. 647; 
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second party are in actual possession of 
the same, He has contended that the 
learned Magistrate has in this case decided 
questions of title which he could not do. 
According to Mr. Manuk, the learned Magis- 
trate has held that the Mahareja is in 


possession of the unworked minerals solely’ 


on the ground that he is the owner of these 
minerals and that possession follows title. 


In any event, it is contended that the 


Maharaja is not in posscssion though he 
may be the owner of these minerals. 
There can be no doubt that tke learned 
Magistrate has considered the question as 
to who is the owner of these minerals and 
has held thatthe Maharaja is the owner 
of them, but he has only considered thie 
aspect of the case in order to determine 
whois in actual possession of the same. 

In my view the Oourt, in proceedings under 
e. 145, Criminal Procedure Oode, can 
Properly consider questions relating to title 
where such is necessary in order to ascertain 
who isin possession. Thisis clearly laid 
down. in Ram Saroop v. Darsano Koer 

(4). At p. 3884, Sultan Ahmad, J. observed : 
' - “The learned Magistrate has gone very elaborately 
into the question of title of the parties, much 
more, in my opinion, than a proceeding under 
s. 145 would justify. A Magistrate in proceedings 
under s, 145 is entitled to look into the question 
of title only to arrive at a satisfactory conclusion 
on the question of possession. He has got no power 
to decide the question of title or look into it apart 
from the question of possession, If he wanted to 
go into the question of title in order to effectively 
decide the question of possession, he would be per- 
fectly justified in doing so, On the other hand, if 
the question of possession -could be effectively 
decided without 8 decision on the question of title, 
he would’ not be entitled to go into the title of the 
parties.” 

-The case in Parthasarathy Nayanim 
Garu v. Venkatasami Reddy (5) is to tha 
same effect. There it was held that evi- 
dence of title is admissible in an inquiry 
uuder s. 145, Criminal Procedure Code, to 
enable the Court to decide the question of 
actual possession though proof of title was 
not proof of actual possession. In the 
present case the learned Magistrate had 
to decide who was in possession of certain 
unworked minerals. Unworked minerals 
are not capable of such possession as is 
the surface of land or a house. Land can 
be cultivated; a house can be occupied: 
but unworked minerals cannot.even be 
occupied. Minerals can be possessed by 


(4) 1 P L T 387; 58 Ind. Oas. 252; AIR 1920 
Pat. 499; 21 Or, L J 748, 

"(6) 34 M 138; 6 Ind Cas 398; (1910) M W N 40; 
8 M L T 104; 11 Or, L J33 
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actual working; but in this case a large 
portion of the mineral area had admittedly 
not been worked. In such a case “it was 
in my view necessary that the learned 
Magistrate should consider who was the 
owner of these minerals in order to assist 
him in coming to the conclusion as to who 
was in possession of the same. Admittedly, 
the first party had not worked any minerals 
in the village of Bhusar, though ke had 
granted mineral leases of bauxite under. 
adjacent villages. Before a Court could 
come tothe conclusion as to who was in 
possession of the unworked bauxite ore in 
the village of Bhusar the question of owner- 
ship had to be considered. In my view 
there is evidence in this case to support 
the Magistrate’s finding that the Maharaja 
of Chota Nagpur is the owner of the 
minerals underlying the Ohota Nagpur raj. 
It has been held on numerous occasions 
by their Lordships of the Privy Council that 
the Maharaja holds a permanently settled 
estate. If the second party hold under the 
patta, dated December 11, 1936, an interest 
in the land resumable by the Maharaja on 
extinction of the male heirs of Raja Baldeo 
Das Birla, and if the patta makes no grant 
of minerals, it follows that the second 
party sre not the owners of these minerals. 
It hus been held by their Lordships of the 
Privy Council in a series : f cases of which 
the case in Bhupendranarayan Singha vw. 
Rijeswarprasad Bhakat (6) is an example 
toat holders of an interest, such as that 
held by the second party, are not the 
owners of the minerals underlying the land. 
In that case it was held that patni tenures, 
generally, sre on the same footing as to 
sub-soil rights as other permanent, heritable 
and transferable tenures created by a 
zamindar, that is to say, the sub-soil rights 
pass to the patnidar only when granted 
in express terms; general vernacular 
words signifying “with all rights” are in- 
sufficient for that purpose. In the present 
case the second party hold an interest 
woich can be described as permanent, 
heritable and transferable. They cannot 
found a title to sub-soil rights on the patta 
when the patta does not, in express terms, 
grant them such rights. Oa the evidence 
the Magistrate rightly heid the Maharaja 
of Chota Nagpur to be the owner of the 
minerals underlying Bhusar village. 
However that is not sufficient to conclude 


(6) 59 C £0; 132 Ind. Cas, 610; A I R 1931 PO 
162; 58 I A %38; 330 W N 570: (1931) A LJ 566; 34 
L W 1; Ind. Rul. (93) PO 191: 510 LJ 137; 35 
Bom. L R 1273; 61 M L J 632 (P O} 
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the case because in proceedings under s. 145, 
Criminal Procedure Code, it is possession 
that matters and not ownership. In the case 
of unworked minerals possession follows 
title and the owner of unworked minerals 
is in possession of them though he is not 
actually engaged in working them. He is 
in a position to work them when he so 
desires, and he can lease them to others who 
BN work them. 
““ Mr. Manuk, however, has contended that 
such possession of unworked minerals as 
follows title is not sufficient to sustain an 
order under s. 145, Oriminal Procedure 
Code. He has strenuously urged that the 
possession which is contemplated under this 
section is actual physical possession and not 
constructive possession which is the nature 
of pcssession which follows title to un- 
worked minerals. Great reliance has been 
placed upon the casein Agni Kumar Das 
v. Mantazaddin (7) which is a Full Bench 
case decided by five Judges of the Calcutta 
High Oourt; In that case the Court held 
that the words ‘actual possession’ in sub-s. 
(1) of s. 145, Criminal Procedure Code, 
mean actual physical possession even though 
wrongtful, e.g, that of a recent trespasser 
.in actual possession at the time of the 
. proceedings undere, 145. The same view 
“was taken in this Court by Rowland, J. 


Jin. Raj Nandan v. Chhedi Thakur (8), 


Mr. P. R. Das on behalf of the first party 


does not question the law as laid down in., 


these two cases, Lut he has contended that 
- actual physical pcssession must of necessity 
vary with the subject matter. The owner 
of land can live on or cultivate the land; 
‘he may build on it or he may use it for 
some other specific purpose. Such, in the 
case of land, is actual possession; but such 
user of unworked minerals is impossible. 
According to Mr. Das, the owner of unwork- 
ed minerals isin actual possession of thu 
“game if he isin a position, at any moment, 
-to work them or to permit others to do 
so. That the nature of actual physical 
_ possession Varies with the subject-matter 
-has been recognized by a Bench of the 
Calcutta Hight Court in Bimala Prosad 
hookers v. Tata Iron and Steel Co., Ltd. 
3). 
mining rights. At p. 458* Suhrawardy, J- 
discussing an earlier case in Indian Iron 


: (7) A I R 1928 Cal 610; 113 Ind. Cas. 181; 80 
Tam 69; 56 0 290; 48 O LJ 193; 32 O W N 1173 
( a 

E 13 P L T 178; 142 Ind. Oas. 157; A IR 1932 
Pat. 165; (1932) Or. Cas. 418; 34 Cr. L J 259; Ind. 
Rul. (1933) Pat. 117. 
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& Steel’ Co., Ltd, V. Banso Gopal (9) 


observed : ; 
“The definition of land as given in the Criminal 
Procedure Code of 1898 is wide enough to cover 
mining rights and even prospecting or boring 
licenses which can only be utilized by going upon 
the land and exercising some rights relating to it. 
Nor dol assent to the proposition which seems to 
have been stated in that case that s. 145, Oriminal 
Procedure Code, is limited in its scope to disputes 
relating to actual possession only if by that ex- 
pression is meant possession by squatting on the 
land. It is conceivable that actual possession in 


“that restricted sense may be with some one else and 


the real dissension between the parties may be 
regarding the exercise of some right over it or even 
under, without interfering to any appreciable extent 
with the actual or manual possession of anyone. To 
this category falls the dispute relating to collection 
of rents or profits which is expressly included in 
the definition of ‘land’ and ‘water’ as given in the 
section.” ? 

Here, Suhrawardy, J., recognizes that 
there may be actual possession of minerals 
or mining rights though the person in such 
possession is not exercising such rights as 
a squatter or a cultivator of land. It is to be 
observed that Suhbrawardy, J. was a party 
to the Full Bench case in Agni Kumar 
Dasv. Mantazaddin (7), to which I have 
previously referred, which laid down that 
in tLe case of land ‘actual possegsion' 
meant actual physical possessim. The 
earlier case in Bimala Prosad Muookerjee 
v. Tata Iron and Steel Co. Lid. (3) is not 
questioned in this later Full Bench case. 
The possession of these unworked minerals 
does not depend entirely upon the evi- 
dence as to ownership. There was also 


| evidence that the Maharaja had granted 


leases of or rights to work bauxite under- 
lying the surface of adjoining lands or 
villages. Mr. Manuk on behalf of the second 
party has argued that such evidence is 
worthless; but, in my view, it is valuable 
evidence of possession of the unworked 
minerals. In my view, if the owner of 
unworked minerals under a defined area 
sinks a shaft and begins to work the mine- 
rals in that area, he can properly be said to 
be in actual physical possession of the 
whole of the minerals in that area. In the 
same way, if the owner of minerals under a 
detined area grants to third parties mining 
leases of the minerals under portions of 
such area, he exercises acts of ownership 
over those minerals and Le can truly be 
said to be in possession of the whole of the 
minerals under that defined area. In Lodna 
Colliery Co., Lid. v. Bipin Behari (10) at 

(9) AIR 1920 Cal. 824; 59 Ind. Cas. 403; 22 Cr 

J yy; 8 84, . : x 
Lio A PR 192 Pat, 383; 55 Ind, Oss. 113; -1 P 
LEH ° : : . 


‘rial upon which the learned Magistrate: 
-could come to the 


Of 


p- 100* Das, J. observed : 

“It has been held that if a person having title to 
all the seams of the coal under a defined surface 
enters upon one seam, he will be taken to be in 
possession of all the seams over which he has title: 
Low Moor & Co, v. Stanley Coal Co. (11) and 


“Davis v. Shepherd (12)." 


As 1 have stated the Maharaja is the 
owner of all tLe minerals underlying a 
defined area, namely the Kairo lot. He has 


‘granted leases of the minerals in portions 


of this area. This evidence together with 
the evidence as totitle dces provide mate- 


zonclusion that the 


"Maharaja was in actual physical possession 


of the unworked minerals. 
Mr. Manuk has further contended that 


‘even ifthe Meharaja had been in actual 


physical possession of the unworked mine- 


‚rals, be has been ousted from such posses- 


sion by reason of the mining operations of 
the second party. The learned Magistrate 


' has found that the second party have been 


quarrying or mining bauxite at three points 


“and have stacked quantities of the ore ob: 
tained ator near these sites. The second 


‘party have further built a road of about 


. four miles in length to the nearest Railway 


_ing bauxite for transit by rail. 


Station, presumably'for the purpose of cart- 
Lastly, the 
learned Magistrate has found that the 


“second party had built a bhandar for the 


‘use of codlies working on the site. 


These 


acts together with the geological survey 


‘under the land in dispute. 


mentioned previously constitute, according 
to Mr. Manuk, an ouster of the Maharaja 


from possession of the whole of the minerals 


A map was pro- 
‘duced which showed the workings of the 


“ second party. The learned Magistrate has 


_ pointed out that this map does not accu- 


rately set out the limits of these. workings ; 
but from a perusal of it itis clear that the 
second pariy has only worked on one side 
of plot No, 215 in which the disputed hill is 


' gituate. The precise size of the hill is not 


' clear; but it is obvious from the map that 
‘the second party have not worked over the 


whole of the area. The evidence showed 
that intensive working had only taken 


‘ place for a very short period of time before 


these proceedings, and it is clear that up 
to the time of these proceedings, work had 
only taken place on the extreme western 
edge of the hill in dispute. As I have 
pointed out already, it is not clear whether 


ay (1876) 34 L T 186, 
12) (1866) 1 Oh. 410; 35 LJ Oh, 581; 15 L T 
122. 
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the whole of this area was surveyed bs 
geologiets, but in any event, the Magistrate 
bas found that the second party have not 
mined bauxite at any place other than the 
three sites marked on the plan. 

Mr. Manuk bas urged that this case falls 
within the principle enunciated by their 
Lordships of the Privy Council in 
Nageshwar Bux Roy v. Bengal Coal Co., Ltd. 
In that case their Lordships of the 
Privy Council held that the Bengal Waa) 
Company were in adverse possession of the 
minerals underlying a defined area though 
they were not in fact working all such 
minerals. It is argued that the second party 
by working the minerals in these three 
places have, like the Bengal Coal Company, 
taken pcssession of the whole of the mine- 
Tals underlying the disputed hill. The facts 
of the c3se in Nageshwar Bux Roy v. Bengal 
Coal Co, Ltd. (13), are very different from 
the facts of the present case. In that case 
the company held a mukarrari lease of ‘the 
area concerned and honestly believed that 
they were entitled to mine the minerals 
under the land. They had openly carried 
on mining operations for 12 years in various 
parts of the village by sinking and working: 
coal pits and making bore holes. In short, 
they had for more than 12 years, conducted 
themselves as if they were entitled to-work 
the minerals underlying the whole ‘area. 


“Lord MacMillan, who delivered the judg- 


ment of the Board, at p.414* observed : 
“In considering the character and effect of acts 
of possession in the case of a mineral field, it is 


. necessary to bear in mind the nature of the sub- 


ject and the possession of which it is susceptible. 
Owing to the inaccessibility of minerals in’ the 
earth, it is not possible to take actual physical 
possession at once of a whole mineral field; it can 
be occupied only by extracting the minerals and 
until the whole minerals are exhausted, the phy- 
sical occupation must necessarily be partial. The 
real question is what in fact has been possessed... 
* 


The workinge have been commonly described as 
a colliery, a comprehensive term which includes 
both the worked and the as yet unworked mine- 
rals within a defined area. It was of the colliery 
in this sense that the company claim to have been 
in possession. The actings of the Ooal Oompany 
have throughout, indeed, been consistent only 
with the assertion of a right tothe minerals under 
the whole village to which they thought they had 
right, They openly sank at least three pits at 
different points, two of them being half a mile 
distant from the third. They selected the places at 
their own discretion, brought the requisite plant 

(13) 10 Pat. 407; 130 Ind. Cas, 315; A IR 1931 
P C1é6; 58 I A 29; 60 M L J 183; 33 LW 162; 
350 W N 265; 53 O L J 8l; Ind. Rul. (1931) 
PO 59; (1931) M WN 121; 33 Bom. LR 425; 19 
P L T 251; 15 R D 194; 53 O L J 487; (93H AL 
J 537 (P 0). 
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on to the ground and erected bungalows for their 
mining. employees, Mr. Evans who was Resident 
Assistant Manager of the colliery at Rajhara from 
‘1907-08 to 1913, himself made bores in the mineral 
field during histime. It is nothing to the purpose 
that tbe company may not have worked any one 
pit for 12 years continuously, if for 12 years they 
‘have carried on operations in various parts of the 
mineral field. he fact that one pit in a mineral 
‘field is discontinued and another opened ina differ- 
ent part of the field and that bores are sunk in 


likely places is excellent proof of possession of the 


‘whole area. There was no concealment on the part 


< ofthe company: they behaved openly as persons 
‘in possession not of one pit but of the mineral 


field underlying the village as a whole, and as 


‘entitled to sink pits anywhere in the village they 
‘chose, All this they did without any challenge 
' from the: plaintiff or his predecessors, and in the 


bona fide belief that their lease entitled them to work 
the minerals anywhere in the area let.” 


In the present case intensive working 


only began a month or so before these prc- 


. ceedings though it is clear that some work 


had been done for a considerable time pre- 


“viously, There is nothing in the present 


“case to show that the second party had any 


„bona fide belief that they were entitled to 
: work the minerals underlying the whole 


Hi 


of this area, and in any event, they did 
not do so. ‘In my view it cannot possibly 


- be contended. that merely by working at 


the three points on the western end of the 
disputed hill, possession has been taken of 
the whole ofthe minerals underlying the 
hill. It is true that a bhandar was erected 


and a road made, but even. so the opera-- 
tions, in my view, fall far short of what is. 
necessary in order to take possession: of the: 


- whole of the minerals underlying this hill. 


The present case is mre like the case in 
Glyn v. Howell (14), where it was held that 
mining by a trespasser in an area of two 


_ acres only did not amount to possession of 


the whole of the mineral field. The second 
party also relies upon the case in Bhu- 
pendranarayan Singha v. Rajeswarprasad 
Bhakat (6). In that case a person who 
had no right to the minerals, quarried 
stonee and gravel over the whole of a 
certain area of land, Underneath the stone 
and gravel was discovered a deposit of 
yellow ochre. Their Lordships of the Privy 
Council held that the operation of quarry- 


“ing the stones and gravel amounted to 


possession of the whole of the stone and 
gravelin the area concerned but did not 
amount to possessicn of the yellow cehre 
which formed a distinct strata. In that 
case it is clear that stone and gravel had 
been quarried over the whole of the area 
in question, and therefore it eculd truly be 


(14) (1909) 1 Ch, 666; 78L J Oh. 391; 100 L T 324; 
53 8 J 269. 
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said that possession had been taken of the 
whole of the sul -nil containing such stone, 
or gravel. Mr. Mavuk has contended that. 
such is the case here; but in my view the 
operations of tha second party in the present 
case fall far short of taking possession of 
the whole of the bauxite underlying the 
hill. In my view the learned Magistrate 
was perfectly entitled to hold that the 
Maharaja’s possession of the unworked 
minerals had not been ousted by the opera- 
tions of the second party. The learned 
Magistrate has held, however, that the 
sécond party are in possession of the mine- 
rals at the places which are actually being 
worked by them. 


“The application of the frst party relates 
to that portion of the order which main- 
tains the possessicn of the second party of 
the minerals at the actual scene of their 
quarrying or mining operations It has been 
contended by Mr. P. R. Das that this por- 
tion of the order is clearly wrong and that 
the second party cannot be held to be in 
possession of even the minerals at the 
actual sites of their quarrying or mining. 
It has been frequently laid down that a 
person wrongfully working minerals is only 
in possession of such of the minerals as he 
has actually mined and that he is not in 
possession of any of the unworked mine- 
Tals. In Lodna Colliery Co, Ltd. v. Bipin 
Behari (10), it was held by a Bench of this 


- Court that a trespasser wrongfully working 
‘a seam of coal from an adjacent mine 


acquires possession only of the coal worked, 
and cannot be said to be in possession of 
the mine itself.. This case was expressly 
approved of in the case in Pramatha Nath 
v. A. J. Meik (15), where it was held that 
a trespasser, wrongfully working a seam 
of cecal from an adjacent mine, acquired 
poesession only of the coal worked but 
not of the mine or the seam itself and 
that a mere surface working could not 
give any claim by adverse possession to 
the whole of a coal seam or any portion 
of it beyond that which has already been 
taken. A similar decision is Ashton v. 
Stock (16). In that case Hall, V. O. was 
of opinion that a trespaseer might, in 
certain cases, acquire possession over a 
seam of coal in a defined area, but on 
the facts of the case he came to the con- 
clusion that the trespasser had acquired 
possession over nothing more than he had 


(15)1 P L T 380; 56 Ind. Oas. 184; AI R 1920 
Pat. 092; 5 Pat. LJ 273, 
(16) (1877} 6 Ch. D 719; 25 W R862, 
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actnally wċrked. At p. 726* the learned 
Judge observed : ; ; 

“T can well understand that there might be some 
eases in which, from the manner of working coal, 
a person who began to work it, and was a mere 
wrong-doer and trespasser, might have acquired a 
title to a certain seam or area of coal, and that by 
the mode of driving the levels and opening @ cer- 
tain srea of coal, there might have been possession 
acquired to the whole thing as a mine or as a seam 
of coal, and not merely to the particular quantity 
of coal that was actually hewn and gotten. That 
is not, however, this case; and itis not necessary 
for me to say more than that such a case may 
exist.” 

“The learned Magistrate might have come 
to the conclusion that the second party in 
this case obtained possession of nothing 
more than the bauxite which they had 
actually mined or quarried. On the other 
-hand, it was open to the learned Magistrate 
to find that the methods employed did 
‘amount to possession over the minerals at 
the actual scene of operations. He has 
declined to find: that the second pariy 
‘obtained ‘possession over the whole of the 
unworked bauxite: but he has found that 
‘they have acquired: possession over the 
bauxite at the three points where work had 
actually taken place. In my view he was 
entitled so to find and it is impossible upon 
-the state of the authorities for me to say 
that such a decision is clearly erroneous. 
In my -judgment there was abundant 
material before the learned Magistrate upon 
--which:be could base his findings that the 
_first party. was in actual possession of the 
-unworked minerals and that the second 
_ party was in possession of the minerals at 
` the points where such minerals were being 
worked. For the-reasons which I have 
. given, I hold that no ground has been made 
out for interfering with the orders made by 
‘the Courts below and accordingly I would 
: dismiss both these applications. 
- Rowland, J.—lI entirely agree. 

Ba Applications dismissed. 

. *Page of (1877) 6 Ch. D.—[Bdj oo 


RANGOON. HIGH COURT . 
Oriminal Revision Nos. 592-B and 593-B 
of 1938 
. ., dantary 10, 1939 
Roserts, O. J. AND MOSELY, J. 
Tus KING— PROSECUTOR 
oe _ -yersus 
NGA SHWE HPI AND ANOTHER— 
4. tase Us ree r PORTE anid 
ct . 0 , 88. , -A~ 
Shane ere E 298—Fact that petikan intended to` 
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wound religious feelings to draw -attention to. som 
matter in need of reform, whether defence to guci 
charge—Whether defence to charge under 8.° 295-A 
— Fact that accused wrote pamphlet in reply to one 
written by member of other religion, whether dejence. 

It is no defence to proceedings under s. +298, 
Fenal Code, that religious feelings were deliberately 
shocked or wounded by the defendant in order to 
draw attention to some matter in need of reform, 
Under s. 29o-A, however, the prosecution must prove, 
more than under s. 298; they must show insult. for 
the sake of insulting and with an intention which 
springs from malice and malice alone, To a charge 
under this section, therefore, it would be a defgnce 
to say: “I had no malicious intention towards `a 
class, but I did intend to wound or shock the 
feelings of an individual so that attention might, 


-however rudely, be called to the reform which. í had 


in view.” What is punishable under s, 295-A is 
net so much the matter of the. discourse, written or 
spoken, as the. manner. of it. The -VUourt must 
therefore look with great care at the words used. 
lf the words used caused persons to feel. insulted 


“but were only such as might possibly wound: and 


in fact did so, then there would be no offence under 
the section; if the words used were bound to be 
regarded by any reasonable man as grossly offen- 
sive and provocative, and were maliciously intended 
to be regarded as such, then an offence would have’ 
been committed, It is no defence to a charge 
under s. 2¥5-A, for anyone merely to say that he 
was writing a pamphiet in reply tu one written by 
an adherent of another religion who has attacked 
to write such a 
pamphlet, he must take care of the language: which 
he employs. 7 f 
U. Ks, for the enhancement of sentences 
passed by the UDistrict . Magistrate, 
Mandalay, dated November-3, L935. i` 
Mr. U Tun Byu, Government-advocate, 
for the Crown. ergs = 4 
Messrs. it. Clark. and U Aung Thin, for 
the Respondents. rae 


Roberts, C. J.—These aré two connected 
applications in revision made on behali of 
lhe Crown, aud praying’ tor enhancement 
ul peutences passed upon U Shwe ‘Hp and 
U Sm. ‘Ine respondenis were eaco con- 
vicled on November 3 last of an offence 
against s. 295 A, Penal Code, by the District 
Magistrate, Mandalay; he took into considérae 
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"HOU the factthat iney bad already been-in 


custody for 13 weeks or more, ten weeks of 
wulen nad’ been spent in Mandalay Jail, ‘and 
ordered that they should each be imprisoned 
until the rising of the Court. The High 
Couit in hearing this application applies 
the provisions ois. 439, Oriminal Procedure 
Oode, and accordingly the respondents may 
not Only show cause against enhancement 
of sentence, but are entitied (by virtue’ of 
subs. 6, to show cause against treir 
convictions: we have heard Mr. Olark who 
represenis them on this matter as well’ ahd 
he has urged upon us that their convic- 


“Wong ougut : not‘ to be: sustained. : : Sec- 


“ottanee 
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ion 295-A, Penal Code, runs as follows: 

“Whoevér with deliberate and malicious intention 
f outraging the religious feelings of any class of 
Iis Majesty's subjects, by words, either spoken or 
written, or by visible representations, iasults or 
sttompts to insult, the religion or the religious 
Neliefs of that class, shall be punished with impri- 
sonnent of either description for a term which may 
«xtend to two years, or with fine, or with both.” 

This section first became law in 1927. 
Up to that time such conduct, if the words 
were spoken, fell within s. 296, which still 
“orm part of the Penal Code and which 
‘ans as follows: 

“Whoever, with deliberate intention of wounding 
he religious feelings of any person, utters any word 
ermakes any sound in the hearing of that person 
sr makes any gesture in the sight of that 
person, or places any object in the sight of that 
person, shall be punished with imprisonment of 
sither description for a term which may extend to 
one year, or with fine, or with both.” 

Tae two sections still stand together in 
ihe Oode but the offence under s. 295-A ia 
the more serjous. “Outraging” isa stronger 
word than “wounding, and the intention to 
utrage must be malicious as well as 
deliberate, and must be directed to a class 
af persons and not merely to an individual. 
{t is no defence to proceedings under 
3. 293 that religious feelings were 
Jeliberately shocked or wounded by the 
defendant in order to draw attention to 
some matter in need of reform; because 
that is not the proper way o secure 
keforms. There is a constitutional way 
‘which the Courts will support, and an 
unconstitutional way which the Vourts will 
condemn, of giving effect to every legitimate 
grievance which any one of His Majesty's 
subjects may entertain. Under s. 295-A, 
laowever, the prosecution must prove more 
tnan under s. 2938; they mast show insult 
for the sake of insulting and with an inten- 
tion which springs from malice and malice 
along. To a courge under this section, 
therefore, it would be'a defence tosay: "I 
had no malicious intention towards a class, 
but I did intend to wound or shock the 
feelings of an individual so that atlention, 
might, however rudely, be called to the 
reform which I had in view.” 

__ Now, in the state of the law before 1927, 
lÍ the words complained of were not spoken 
but written as here, 8." 293 could have no 
application, and generally prosecutious took 
Place in respect of written words, and in 
ome cases convictions ensued under 
B. 153-A. That section runs: | 

“Whoever by words, either spoken or written, or 
by signs, or by visible representations or otherwise, 
Promotes orattempts to promote feelings of enmity 
or hatred between differeat classes of Her Majesty's 

Subjects shall bo punished with imprisonment which 
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may extend to two years, ór with fine, or with 
oth,” 


The writings complained of, not seldom 
represented an attempt tc promote sucn 
feelings of hatred ur enmity bat it was 
necessary to prove that fact in order to 
establish that an offences had been comè 
mitted. Accordingly, s. 295-A, was placed 
upon the statute book. What is punishable 
under s. 295-A is not so much the matter 
of the discourse, written or spoken, as the 
manner of it. We must, therefore, look with 
great care atthe words used. Ifthe words 
used caused persons to feel insulted bat 
were Only such as might possibly wound 
and in fact did so, then there would be no 
olfence under the section; 1f the words used 
were bound to be regarded by any 
reasonable man as grossly offensive and 
provceative, and were maticiously intended 
to bə regarded as sucen, then an offence 
would have been committed. 


Now the facts here are that the respondent 
U Sawe Hpi caused a book to be printed in 
1931 at the “National Press”, jn Mandalay. 
He distributed a thousand copies of it free 
of charge amongst the inhapitants of 
Mandalay, Sawebo, Katha, Namme, 
Wuatho, Kawlin and Kanbalu. It consisted 
of three parts. Part 1 was written by U 
Pan Nyo who has since died, and wasa 
criticizm of or attack upon the Moslem 
religion. Part 2 was written by therespon- 
dent U Sin and Part 3 by the respondent U 
Shwe Phi, and these paris were in the 
nature of a refutation, or attempied refuca- 
tion, of U Pan Nyo's arguments and a 
counter attack upon the Buddhist religion. 
It is quite clear tnat rarts 2 and 3 were 
written by the respondents to deal expressly 
with what U Pan Nyohad written This 
first part had been written first and was iu 
circulation before the second aad third 
parts were written. Nevertheless, the 
second and third parts were not published 
independently but the tirst part was incor- 
porated with them and all three paris wera 
published together. We have read all the 
relevant passages to which our attention 
has been directed both on behalf of the 
Orowno and on behalf of the respondents in 
all threa parts of this work. Some of tue 
passages were unobjectionable, bat otaer 
passages in eaco of the three works male 
use of most intemperate aad provocative 
language. The trouble has been that toe 
respondents were incensed by the manner 
and method of U Pan Nyo'’s coatroversy aad 
became resolved to retort wita even leas 
restraint. By doing so they brougat 
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themselves within the reach of the criminal 
law. 

.. We do not propose to quote verbatim any 
of the passages complained of, since an 
extended publication of them through the 
medium of this Oourt or indeed through 
any other medium wonld be undesirable. 
Tt ‘is enough to say thatin Part 2 written 
by the respondent U Sin, there is a reference 
to. the manner of the death of the Lord 
Buddha which must be held to constitute 
the offence charged. We also agree that 
the portion which the District Magistrate 
marked in blue pencil on pp. 16 and 17 of 
the book falls within a similar category. 
With regard to U Shwe Phi, we also agree 
with the District Magistrate’s conclusions 
and we consider that the parts which he 
has selected as constituting an ofience 
against this, section, and those parts alone, 
do constitute an offence. 


© ‘Phere can be no question of matter of this 
kind being published in the heat of the 
moment; all three books were the subject 
of deliberation by their authors and we 
agree with the District Magistrate. that it 
is no defence to a charge under s. 295-A, 
Indian Penal. Oode, for anyone merely to 
‘gay' that he was writing:a pamphlet in.reply 
‘to: one written: by -an adherent of another 
‘religion who has-attacked his own : religion. 
“If ‘He ‘chocses to:.write such a pamphlet, he 
must: take care of the language which he 
‘employs. It is urged by the defence that 
the prosecution were quite unable to calla 
-singlé witness to say that the publication 
-and distribution of this-book in 1931 caused 
‘any resentment or outraged: the: religious 
feelings of anyone and that a man's intentions 
‘must be judged by the consequences 
of -his acis. Neither of the respondents 
‘followed-up the publication of this book, 
-when they saw that it had aroused no 
‘serious adverse comment, by any further 
writing of a similar nature, and it is said 
: that- this shows they had no malicious 
intention 1o jneult. religious or to outrage 
- religious feelings when they published the 
‘book of which complaint 1s made. In our 
‘opinion, this is awang view to take of 
-the matter. We think that if there had 
been a prcsecution in 1931 after dissemina- 
tion of the copies of this bock, it must 
- have been successful even in the absence 
of prcof that any class of persons wele 
actually insulted. The attempt 10 insult 
them would none the lees have been proved 
from the language employed. ln the course 
`of the argument the learned Government 


taB KING v. Noa Bawa nPI - (RANG) 


ii e 
182 T0 


Advocate said: 

“These are very bad books. If their cantents ha 
been widely known, it would have outraged th 
feelings of the Buddhist community at any time,” 
and we must agree with that cuntention 
Accordingly the conviction against each o 
the respondents must be affirmed. Perhap 
the reason that no actual harm was occa 
sioned in 1931 was tnat none of the thre 
books were of any real impoitance, ne 
were they written by persons of learning 
or special influence. They attracted n 
attention beyond a limited circle of persont 
happily tolerant, who treated them with th 
contempt which they deserved, In thom 
circumstances, it is quite clear that -n 
service whatever was done tothe cause c 
any religion by re-printing and re-publishing 
books such as these. lù was a great dit 
service to the community and it was 
thousand pities that they were not allowe» 
toremain in well deserved oblivion. Indeedt 
this re-publicatiun, which took plac 
comparatively recently, was just as muc 

a calculated outrage upon the feelings c 
the Buddhist community and an insult t 
their religion and (consequently) an olfenc 
against the Penal Code as neir origina 
publication. It was the re-publication c 
the books and the attention drawn to thei 


‘contents, apparently long since torgo.ter 
“which ensured that the ashes of religious 
“controversy should be: fanned into: Ham 
“With this re-printing® and Te: ‘publiéation, 3 a 


respobitenit 


is important to “observe, the 


‘were in no way concerned.’ We are~n¢ 


told whether any prosecution’ for this offenc 
was instituted, as it well might havé beer. 


' against some person or ‘pereons ‘not now 


before’ the Court, for we are satistiéd the 
the re-publication was infinitely more harn 
ful than what took piace in 1931. Aid » 
is rignt, in considering wnat is the prope 
penaity to inflict upon the respondents, | 

bear this fact steaduy in mind. Now, 1 ji 
true ‘that when the respondents saw ihe 
no serious nonce was taken vt their wor 
after its distribution in 1931 and bnat ther 
was Nothing to show that any class < 
Persons haa been actually insulted, the 
made no further effort to persist 11 the» 
attempted inéulis; and 11s also true the 
ab the umé of tue original publicatio 
they had been goaded or prov. ked 1n.0 thie 
unjustinable manner of retorting b} tbe 
lulemperate expressions in we bock í 
whicn they were seeking toreply. TLes- 
two factors are bobu ul considerabie weigu 


Even 80, we consider that the senten¢ 
of imprisonment till the rising of the Cour 
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would still hive been quite inadequate but 
for the fact that each of the respondents 
had already undergone ten weeksin prison 
awaiting trial aud a further period in 
Police custodv. This circumstance was the 
goversing factor in the Magistrate's 
decision, and we held that he rightly took 
it into consideration, and we therefore reject 
the application for enhancement which has 
been made before us. ‘The special cireum- 
stances of this case should afford no ground 
for any illusion that an offence against this 
section is one which is likely to receive 
lenient treatment, by whomsoever, and 
against whatsoever religion -or class of 
the community it is committed. 


Mosely, J.—I agree. 
8, Order accordingly. 


CALCUTTA HIGH COURT 
Civil Appeal No. 132 of 1937 
| duly 11, 1938 
M. ©. Guose AND Biswas, JJ. 
PRIYABALA DASI Cuaimayt No. 2— 
DgrenDANT—APPBLLaNT 
veTSus 
HANUMAN PRASAD KALWAR, 
CLAIMANT No, 3— PLaintigy— 
RESPONDENT 
Land Acquisition Act(I of 1894), 8. 30—Appor- 
tionment case—Mortgagee of structures claiming 
apportionment in compensation—RHecitals' in deed 
executed by guardian of minor showing debt in- 
curred. for legal necessity—President of Tribunal 
held; should come to finding as to whether guardian 
was legally competent before finding the binding 


nature of debt—Lazity of Triounal condemned and 


remedy suggested. 

In the compensation awarded to a purchaser of 
structures on certain premises, a person claimed 
apportionment alleging that he was the mortgagee of 
the structures. There were recitals in the murtgage 
deed that the guardian of the minor tenant-owner 
of the structures incurred the mortgage debt for 
payment of the sradh expenses of the minor'sfather 
and for paying the taxes and rents of the landlord 
on account of the premises. The decision of the 
President of the Improvement ‘Iribunal thereon 
contained one sentence which was in these words: 
‘Having regard to the recitals in the mortgage deed 
and the evidence in this case, I hold that the 
mortgage is binding upon the minor's property ;" 

Hetd, that it was essential for the President to 
come to a definite finding on the question as to 
whether the executant of deed was the de facto, if 
not the de jure natural guardian of the minor, and 
if so, whether the mortgage was a bona jide trans- 
action executed by her as such for legal necessity. 
His mere statement, expressed as it was in the 
words quoted, could not be accepted asa proper or 
sufficient finding. 

lf the President of the Oalcutta Improvement 
Tribunal is an exceptionally hard-worked officer, 16 
is time the attention of the authorities should be 
diawa to the matter in order to give him adequate 
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relief, for it is intolerable that litigants should be 
kept waiting for weeks, munths and years on end 
before getting an adjudication of their claims. If 
possible, the matter should be set right by the 
framing of rules under the Calcutta Improvement 
Act. If that is not possible, or not possible within 
a comparatively early date, it is time steps were 
taken to arrange for regular inspection of the Tri- 
bunal by or on behalf of the High Court. Saras- 
watt a v. Bahadur Lal (1), referred to. [p. 102, 
col. 2. 

C. A. from the original decree of the 
President, Calcutta Improvement Tribunal 
dated July 31, 1935. 


Messrs Anilendra Nath Rai Chaudhuri 
and Jnanendra Nath Bakshi, for the 
Appellant. 


“Mr. Sudhansu Kumar Sen, for the Res- 
pondent. 


Blswas, J.—This is an appeal against 
the decision of the President of the Cale. 
catta Improvement Tribunal in an ap- 
Portionment case. As the matter was 
decided by the President sitting singly, 
the appeal lies on questions of fact as also 
of law under the provision of s.3, sub-s. (1) 
cl. (a) Calcutta Improvement (Appeals) 
Act (XVIII of 1911), The dispute is as 
regards asum of Rs. 690 which had been 
awarded by the Land Acquisition Collector 
on account ofthe value of certain struc- 
tures in premises Nos. 125 and 123, Manick- 
tolla Road. The Collector made the 
award io favour of one Debi Obaran Biswas 
who claimed to be the purchaser of the 
structures aba sale held in execution of a 
decree for rent against the. tenant of the 
premises. The -whole of the amount was 
withdrawn by Debi Chran after the award. 
Tcereafter one Hanuman Prosad Kalwar 
appeared before the Collector and applied 
fora reference tothe Tribunal under s. 18, 
Land Acquisition act, on the ground that 
he wasa mortgagee of the structures and 
that he was accordingly entitled to be paid 
the amount due on the mortgage out of the 
compensation money. The learned President 
by his crder held in favour of the mortgagee 
ciaimant who is described as claimant No. 3 
in these proceedings, the other claimant 
who had taken out the compensation money 
being claimant No. 2, and in the result, Le 
made adecree for a sum of Rs. 628 10-3 
with interest and cosis in favour of the 
former. Hence the present appeal by 
claimant No. 2. The learned Judge recorded 
ashort judgment, the greater portion cf 
which is taken up with a narration of the 
facts and issuesin the case. His decision 
is contained in one sentence ‘which is in 
these words: 

“Having regard to the recitals in the moitgago 
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deed and the evidence in this case I hold that the 
mortgage is binding upon the minor's property.” 


In order to appreciate this statement, it - 


is necessary to state the facis as put for- 
ward by Hanuman. His case was that the 
structures belonged to one Nandan Shah 
who was the original tenant of these pre- 
mises, Nandan made a gift of the structures 
to his son-in-law, Raghunath Kalwar. 
Raghunath died, leaving an infant daughter 
named Durga Kalwarni as his sole heiress. 
Up to this stage the facts are admitted by 
the other side. Bat Hanuman goes on to 
say that after Raghunath’s death, money 
was needed to pay the sradh expenses cf 
Raghunath and landlord’srénts, and accord- 
ingly a sum of Ks. 156 was borrowed 
from him by Durga’s maternal grand- 
mother, Rupia Kalwarni. She borrowed a 
further sum of Rs. 50 from him for the same 
purpose on August 24, 1926, and on tbis 
date purporting to act as guardian on 
behalf of Durga, she executed a mortgage 
in favour of Hanuman for the total sum of 
Rs. 200. It is on this mortgage that Hanu- 
man bases his claim in these proceedings. 


There are recitals no doubt in the mort- 
gage deed that Rupia was the guardian of 
the minor and that the mortgage debt was 
incurred for payment of the sradh expenses 
of the minor's father and for paying the 
taxes and rents of the landlord on account 
of the premises. But it was in our opinion 
essential for the learned President to come 
to a definite finding on- the question as to 
whether Rupia was the de facto if not the 
de jure natural guardian of the minor, and 
if so, whether the mortgage was a bona fide 
transaction executed by her as such for 
legal necessity. The learned President does 
not appear to have considered the evidence 
on the first point at all and we are unable 
toaccept his mere statement, expressed as 
itis°inthe words l have quoted as a pro- 
per or sufficient finding. Hanuman has 
himself given evidence in this case. All 
that hesaysis that “Durga was looked 
aiter by hupia.” Thisin, our opinicn, is 
wholly insufficient to establish de facto 
guardianship. In cross-examinaticn Hanu- 
man admitted thathe did not reside in 
Ualeutta, but had his house at Gorakhpur. 
It was obviously not pcssible for him 
therefoie to Lave any personal knowledge as 
towho was ihe guardian of Durga, He 
had to admit further that Raghunath had 
lett: a brother, Sheonath, and that Sheonath 
‘was still clive. It was also elicited from 
“him that when the money was lent by him 
on mortgage, Nandan was alive, Nandan 
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being the mother’s fatherof Durga. Trere 
can Le no question that as between these 
persons, Sheonath, the father’s brother, if 
not Nandan, the mother’s father, would be 
the preferential natural guardian of the 
minor. More convincing evidence was 
therefure necessary to show thata person 
other than the natural guardian was the 
de facto guardian. We are not satisfied 
that Rupia was in fact the guardian of 
Durga. . 
We cannot help thinking that the learned - 
President wholly overlooked the real point 
in the case, which was whether or nor the 
person who purported to execute the 
mortgage cn behalf of the minor was legally 
competent to doso. The evidence as it 
stands, in our opinion, fails to establish 
that Rupia had such legal capacity. In 
that view of the matter, we must hold that 
the mortgage was not at all binding on the 
minor and on that ground alone the claim 
of Hanuman, which is based on this mort- 
gage, must fail. Iņ is not necessary to go 


. into the other points urged by the appel- 


lant. The result isthat this appeal must 
be allowed, and the judgment and decree 
passed by the learned President set aside. 
Olaimant No. 2, or rather his heir who is 
now the appellant'on record as his legal 
representative, will retain the money he 
had already withdrawn from - the Uollector. 
The appellant will be entitled to recover 
frorn the‘respondent«- ber costs , of the 
hearing both’ before us, . and. before -the 
President of the Tribunal, and we agses thé: 
hearing-fee in this Oourt at five gold 
mohurs. S 

Before we part with the case, we desire: 
to refer to a matter which cannot be passed 
over without comment. This is not the: 
first time that we have had occasion to 
invite the attention of the learned Presi- 
dent {0 the lamentable -state of affairs. 
disclosed in the proceedings before his. 
Court. This was a simple apportionment. 
reference, involving a paltry sum of about. 
Rs. 600 or so, and two parties, one of whom. 
was claiming as purchaser of certain 
structures at a rent execution sale, and the 
other as mortgagee cf the structures from 
the tenantowner. The Land Acquisition 
Oollector, as already stated had awarded 
the whole of the value of these structures 
to tLe former and he tcok out the money in 
due course. Thereafter the mortgages 
appeared, and obtained the reference. The 
reference was made bythe Collector on 
July 25,1930, but hard as it is to believe, 
it was not- finally disposed of by the 
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learned President until January 12, 1937. 
Tn other words, it took him over six years to 
finally decide a claim in respect of a sum of 
about six hundred rupees. To start with 
the reference, though made on July 25, 1930, 
was not registered as an apportionment 
case till November 25, 1932. Why this 
. should not have heen done is not clear 
from the order sheet which merely records 
as order in these terms: ‘November 
25, 1932, Register as an apportionment 
‘case: wide Order No. 40 of November 
22, 1932, in Case No. 97 of 1930.” Presum- 
ably it means that there was a valuation 
reference pending regarding the land, and 
the apportionment case was allowed to 
rest in a comfortable siding till that was 
disposed cf. If we are right in our surmise, 
‘all that we can say is that the action of 
the learned President was wholly unjustifi- 
ed. 

Having made tbis late start, the case 
was fixed for hearing on January 6, 1933. 
On that date it was adjourned to February 
7, and then to March 6 next. It then 
appeared that claimant No.2 (the purchaser 
‘of theestructures) had died and a reference 
was made to the Oollector for the name 
and address of the legal representative. 
This information was not received from 
the Oollector before the next date of hear- 
ing. A further date was accordingly fixed, 
namely May 19,1933. On this date the 
legal representative appeared, and she 
filed her written statement on the next 
subsequent date June 9. The case was 
again adjourned to June 24, and then fol- 
lowed a series of further adjournments, 
mostly “for want of time.” till November 
1, 1933. Draft issues had meanwhile been 
filed by both parties. On November 1, 
apparently the qnestion of settlement of 
issues was taken vp, as the order on this 
date runs in these terms: “Case taken up. 
Heard respective Advocate and Pleader for 
claimants Nos. 2 and 3." It, however, took 
the learned President more than two 
montks to make up his mind as to what 
the issue should be, for it was not until 
January 6, 1934, that the issues were settled. 
Although five issues were framed, we. may 
notice that the real points were 
‘missed : these were, first, as already ex- 


-Plained, whether the person, who purported - 


40 execute the mortgage on behalf of the 
‘minor Durga, was legally competent to do 
"so, and secondly, whether the alleged mort- 
gagee was one of the persons against whom 
the rent decree was passed in execution of 
‘which the structures were urchaged by 
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claimant No. 2. The issues, as stated, were 
settled on January 6, 1934, but then follow- 
edan orgy of adjournments again, not 
less than 15 in number, until March 6 of 
the following year. Mostof these adjourn- 
ments were on the same ground as before, 
“want of time.” Meanwhile there was a 
little diversion which accounted for a 
month or so. On one of the dates of hear- 
ing, January 4, 1935, when the case was 
called on, it appeared that the Pleader for 
claimnant No. 2 was present, but not the 
Pleader for the other. The learned Presi- 
dent thereupon quickly dismissed the cage 
“for want of prosecution.” 

Pausing here for one second, one might 
wonder if, when the Court was apparently 
not minded to take itself seriously, a 
Pleader would be very much to blame if 
on hie part he took a less responsible view 
of his own duty. The order of dismissal 
passed in these circumstances naturally 
invited an application for restoration. Such 
an application was made on January 22, 
1935, and restoration was allowed on Feb- 
ruary 2, 1935, on payment of Rs. 16 as costs 
to the other side. On March 6, 1935, the 
case was after all taken up for hearing, and 
in point of fact, four witnesses were 
examined and a number of documents filed 
on that date. But Nemesis still seemed to 
be dogging the steps of this unfortunate 
case. It wasactually adjourned to the next 
day for further hearing, but on the next 
date, claimant No. 3 asked for time, and 
the learned President complacently agreed, 
on payment of adjournment costs. The 
fnrtLer hearing was resumed on March 23, 
1935, when three more witnesses were 
examined on behalf of claimant No. 3, but 
the cross-examination of the last witness 
was not concluded. The case was then 
adjourned to March 30, 1935, for further 
hearing. Then followed what on the face 
of it appears to be an extraordinary proceed- 
ing. Although March 30 was the date 
fixed, the order sheet shows that the case 
was actually taken up on the 27th, that ig 
to say three days earlier. There was protest 
from the learned Advocate of claimant No.3 
and he prayed that the case should be 
taken up on the date fixed. “The prayer 
is refused. Adjourned to March 29, 1935, 
for further hearing.” The Jearned President 
had apparently his own reasons for adjourn- 


-ing it to the 29th instead of to the 30th, 


although to anyone else the 30th would 
certainly have been the more proper date. 
On the 29th, the case was taken up, when 
Advocate fer claimant No. 3 wag ready, but 
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the Pleader for the other claimant was 
absent. In the result, the hearing was 
adjourned to the 30th, the date criginally 
fixed. On this date the witness of claimant 
No. 3, who was still under cross-examination 
was non est. The crcs3-examination could 
nct therefore be continued, and the oppor 
ing claimant was obliged to leave the matter 
at that. The case was then closed, and 
‘arguments were heard on thie date, Judg- 
ment was finally reserved. and it was not 
delivered until four months later, namely 
July 31, 1935. Reading the judgment, 
which covers barely two pages of the paper- 
bock, the greater portion being, as already 
stated, a mere recital of the facts and issues, 
one fails tosee why it should have required 
such a long period of incubation. 

The order sheet under this date, July 31, 
1935, records “judgment delivered. Oase 
disposed of," but as the sequel shows there 
was another period cf travail to follow 
before the final issue emerged’ As pointed 
out above, clamant No. 2 had withdrawn 
the ecmpensation money from the Oollector. 
Now that the Tribunal held that the other 
claimant, the mortgagee, was entitled to 
payment of his dues under the mortgage, 
‘it was obviously necessary to pass a decree 
in favour of the mortgagee-claimant as 
against the other. An application was in 
fact.made by the mortgagee claimant for 
the drawing up of such a decree on 
August 28, 1936, but it was not until 
December 21 following, that the learned 
President was able to make up his mind 
in the matter. The matter, it appears, had. 
been set down for argument, and arguments 
heard on September 21,' 1936. And there- 
after an order was recorded on this date: 
“Heard both parties. Put up to morrow for 
order." But the learned President showed 
that “the dupe of to morrow" was not a mere 
fanciful expression to be found in children’s 
~poems. ‘Lhe ‘tc-morrow’' did not arrive until 
‘three mcnths later, namely December 21, 
1936.. The decree was then signed on 
January 12, 1937;afier which the appellant 
was enabled to file Ler appeal in this Court. 

We. think that a bare recital of the 
-chronological sequence of events as recorded 
in the. order sbeet in the case would be 
„enough to cast deserved reproach on the 
administration of justice in any Tribunal. 
- Here was a case of 1930 concerning a small 
„Bum cf Rs. 600 which was not finally dis- 
‘posed of until January 12, 1937. The cnly 
.reason which appears in the order-sheet 
-for this inordinate delay is “want of time.” 
If the President of tLe Calcutta Itiprovement 
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Tribunal is such an exceptionally hard- 5 
worked officer, it is time the attention of 
the authorities should be drawn’ to ‘the 
matter in order to give him adequate relief, 
for it ig intolerable that litigants should be 
kept waiting for weeks, months and years 
on end before getting an adjudication of 
their claims We had occasion in another 
case recently (First Appeal No. 246 of 
1936), Saraswati Debi vV. Bahadur Lal, 
180 Ind. Oas. 654 (1), decided on 
July 7, 1938) to invite attention to this 
laxity in the proceedings of the Calcutta 
Improvement Tribunal, and had said then 
that. if possible, the matter should be set 
right by the framing of rales under the 
Oaleutta Improvement Act. If that is not 
possible, or not possible within a compar- 
atively early date, it is time steps were 
taken to arrange for regular inspection of 
the Tribunal by or on behalf cf this. Court. 
We desire that a copy of our remarks in 
this case also should be forwarded, to the 
Local Government fcr such action as they 
might be disposed to take, and that the 
matter should be laid before the Hon'ble 
the Chief Justice as well in order that the 
question of inspection of the Tribunal might . 
be considered. 
e, J.—I agree. 

K Sianas : Appeal allowed. . 

(1) 180 Ind. Oas. 651; A IR 1939 Oal. 183; 68 OL 
J 28; 11 RO 705. : 





NAGPUR HIGH COURT 
Miscellaneous Appeal No. 219 of 1927 
i November 28, 1938 
NIYCGI, J. e 
GANGA PRASAD AND ANOTHER— 
JoupDG@MENT-DEBTOR—A PPELLANT 
; _ versus 

RATAN OHAND AND ANOTHER -—DEOBBE- -, 

HOLDER — RESPONDENTS a 
Charge—Creation of — Requirements — Decree 
providing payment by instalments and directing 
defendant not to alienate property “till full 
satisfaction—Decree held created charge—Civil 
Procedure Code (Act V of 1908), s. T—Small Cause 
Court, if can create charge on immovable pro- 
Peri. the creation of a share it a salon. fe 

‘indi hi erty that is set apart as a securi 
based ad at the debt. The creditor has, 
in sucha case, a right to look to the property for 
satisfaction of his debts but he does not acquire any 
interest in the property ashe would in the case of 
a mortgage. Janardan v. Anant (3), Nathan Lal 
v. Durga Das (4) and Ant dig Mall v. Indomats 
lied on. . 104, col, 1.) . 
OR heres oe L ides tor the payment of the 
decretal amount in certein instalments: and further 
directs that the defendant should not: alienate certain 
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[property belonging tohim till the satisfaction of 

he decree, the decree creates a charge on the 
defendant's property as the order amounts to an 
injunction or attachment. Motilal v. Karrabuldin 
KI) and Raghunath Das v. Sundar Das Khetri (2), 
relied on Gobinda Chandra Pal v. Dwarka Nath 
Pal (8\and Raja Sri Sri Shiva Prasad Singh v. 
Beni Madhab Chowdhury (7), referrred to. 

“The Small Cause Gourt has no power to declare 
8 charge on immovable property and, therefore, 
where its decree seeks to create a charge, it must be 
regarded as void and inoperative. Brindaban v. 
Chhotey Lal (8, dissented from, Kanchedi v. 
Kanohedi (9) and Barada Kenta Saha Roy v. Sheikh 
Maijuddi (10), referred to. [p. 103, cols. 1 & 2.) 

Misc. A. from an order of the Court of 
the Additional District Judge, Jubbulpore, 
dated January 29, 1937, in M. A. No. 5 of 
1936, confirming the ‘order of the Court 
of the Second Subordinate Judge, Second 
Olass, Jubbulpore, dated June 29, 1936, in 
Ex. Pro. in O. 8. No. 994 of 1933, dated 
October 6, 1933. 

Mera W.B. Pendharkar, for the Appel- 
ant, 

Mr. R. S. Dabir, for the Respondent, 

Order —This is a judgment-debtors’ 
appeal from the order passed by the Addi- 
tional District Judge, Jubbulpore, on Janu- 
ae in Miscellaneous Appeal No. 5 
0 

The respondents sued the appellants in 
the Court of Smal] Causes, Jubbulpore, to 
recover Rs. 500. They compromised their 
dispute whereby the respondents agreed to 
receive Rs. 490, and costs which were made 
payable in five instalments on condition 
that the appellants did not alienate some 
specified malik makbuza fields. In accord- 
ance with this agreement, the Oourt 
passed a decree in these terms: 

“Rupees 400 and Rs. 59-6-0, as costs on defendants 
payable by five annual instalments of Rs, 92 ... 
the defendants shall not alienate their malik 
mukbuza fields Nos, 648, 619, 650, 671 and 686 of 
mouza Patan till satisfaction of this decree. In 
default or on failure to pay any instalment, whole 
sum shall be payable at ouce.’ 

The - decree-holders had the decree trans- 
ferred to the Court of the Sub-rdinate 
Judge, Second Class, Jubbulpsre, and got 
the fields attached. The appellants applied 
to the Debt Conciliation Board for settle- 
ment of their debts including the judg- 
ment-debtor under consideration. As the 
respondents did not accepta fair offer of 
ssttliement, the Debt Conciliation Board 
granted a certificate under s. 15 (1) of the 
Debt Conciliation Act. The appellants 
thereon applied to the executing Oourt for 
suspending the execution of the decree 
under s. 15 (3) of that Act. Both the Courts 
below concurred in the view that the 
decree under execution created a charge 
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on the immovable property and that: the, 
debt being a secured debt was noti 
covered by 8.15 (3) or proviso to s. 21 of. 
the Debt Conciliation Act, The main, 
question for determination is whether the: 
decree of the Small Cause Court created. 
a charge on the immovable property. The’ 
decree in fact contains a prohibitory order: 
against the defendants. It may be inters 
preted as an injunction cr as an attachment: 
inasmuch ag the effect of the attachment; 
is to prevent alienation: see Motilal vs 
Karrabuldin (1) and Raghunath Das v. 
Sundar Das Khetri (2). Under s. 7 of 
the Civil Procedure Code, the Small Cause 
Court is precluded from ‘either i issuing ‘an 
injunction or attaching immovable prd- 
perty. It is, however, a well-recognised: 
rule of construction of decrees as of private 
agreements that every effort should be 
made to uphold them. From this point 
of view it would be indeed necessary to 
see if the terms used in the decree can 
reasonably bear the interpretation that 
they intended to create a charge. Na 
particular form of words is necessary ‘for 
the creation of a charge. So far as private 
agreements are concerned, it has been held 
that if having regard to all the circum: 
stances of the transaction, the document 
shows an intention to make the land a 
security for payment of the money men- 
tioned therein, that is sufficient to creaté 
the charge: see Janardan v. Anant (3), 
Nathan Lal v. Durga Das (4) and Jawahir 
‘Mall v. Indomati (5). In the last-mens 
tioned case the words used in the written 


agreement of the parties were 

“I will not transfer this property by way of ile 
mortgage or gift, etc., so long as I do not re-pay 
ae loan, anlif I do, the transfer shall be 
voi 


Both the learned Judges who decided the, 
case concurred in holding that the words. 
created a charge, although one of them 
went further in holding that they created, 
a mortgage. The distinction between a 
mortgage aud a charge is that in a charge 
there is no transfer of interest in the 
property but ouly the creation of a right 
of payment out of the property specified : 


Sa 241A 170; 7 Sar. 222; 1 O WN 639 


0.) 

r 42 O72; 24 Ind. Cas 30: A IRI94PO ag 
411A 251: 180W N 1058; 1LW 467; IML J 
150; 16 M L T 353; (1914) M W N 747: 16 Bom. LR 
814: 200 L J 555; 13 A L J 254 (P O.) 

3) 32 B 386; 10 Bom. L R 575. 

(4) 42 A 985; 130 Iad. Cas, 489: A I R 1931 AlL 
62; (1930) ALJ 1367; Ind. Rul (1931) All. 281. > 
ees A 201;°22 Ind, Oaa, 973; A I R 1914 All. 18; 
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see Gobinda Chandra Pal v. Dwarka Nath 
Pal (6) and Raja Sri Sri Shiva Prasad 
Singh v. Beni Madhab Chowdhury (7). 
For the creation of a charge it is sufficient 
to indicate the property that is set apart 
as a security for the payment of the debt. 
The creditor has, in such a case, a right 
to look to the preperty for satisfaction of 
his debts but does not acquire any in- 
terest in tte property as he would in the 
case cf a mortgage. The decree in ques- 
tion may therefore be well-understood ss 
creating a charge on the immovable prc- 
perty. 

The next question ir whether the Small 
Cause Court had jurisdiction to create a 
charge on immovable property. By Sch. II 
(11) appended to the Small Cause Courts 
Act, the Small Cause Court is precluded 
from trying a suit to enforce a charge 
and regard beirg had to e 7 
of the Civil Procedure Code, which with- 
holds the power to attach immovable pro- 
perty and to issue injurctions or to appoint 
‘a Receiver of immovable property, it 
could not have contemplated conferring 
power on that Court to pars a decree 
creating a charge on immovable property. 
My attention is invited to Brindaban v. 
Chhotey Lal (8), wherein it is held that 
the Small Cavse Court has power to pass 
a decree charging immovable property. 
With due respect to t}e learned Judge, I 
feel great difficulty in accepting this, 
regard being had to the considerations 
already stated above. It may be pertinent 
to notice here that tkere were conflicting 
decisions on the question whether a Pro- 
vincial Small Cause Court had jurisdiction 
to order an attachment of immovable 
property before judgment. In Kanchedi 
v. Kanchedi (9). it was held that the 
Smal] Cause Court had such jurisdiction. 
The whole question came to be considered 
by a Full Bench of the Caleutta High 
Court in Barada Kanta Saha Roy v. 
Sheikh Mijuddi (10) and the majority of the 
learned Judges were of the opinion that 
a Court of Small Causes had such juris- 
diction, but expressed a doubt as to the 
intention of the Legislature in the matter 


when the Civil Procedure Code, was passe 
(6) 35 O 837; 70 LJ 492; 12OWN 349, 
i (7)1 Pat: 387; 70 Ind. Oae, 24; A IR 192? Pat. 529; 


PLTS. 
. (8) ILR 1937) All 418; 167 Ind. Cas. 784: AIR 
1937 All. 194;(1987) ALJ 93: 9RA F80: i 
39: 1937 A LR 262, Seay 
sg 14 NI. Ri; 43 Ind. Cas.123; A IR 1917 Nag. 


| (10)52 O 275; 82 Ind. Cas. 104: AIR 1995 Cal 


1; 40 OLJ 199; 28 0 WN 1056 (F, Be). 
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in 1808. To resolve that doubt, 8. 7 was 
amended and a new rule, viz.r..13 was 
added to O XXXVIII bv Act I of 1936. 
am therefore of opinion that the Small 
Cause Oonrt had no power to declare a 
charge on immovable property and that 
therefore the decree in so far as it seeks 
to create a charge must be regarded as void 
and inoperative. 

It is urged thatthe agreement creating 
a charge which was reduced to manng Dy 
being incorporated in the decree was iun- 
admissible in evidence for want of regis- 
tration of the decree. This contention is 
raised for the first time in this Court and 
can well be barred as it involves enquiry 
into facts. It must, however, fail on the 
ground that the Conrt’s directions about 
the charge contained in tha decree cannot 
by themselves be regarded as constituting 
an agreement hetween the parties ‘The 
directions were based on the admissions 
made by the parties as an agreement 
concluded already out of Court. The ad- 
missions recorded by the Court and the 
directions contained in the decree may at 
best only serve to supply evidence of the 
antecedent agreement. As the actual agres- 
ment is not before the Court, the question 
of registration does not arise. 

Oa the view I have taken of the Small 
Cause Court decree, it weuld take effect 
as a simple money decree and s. 15 (3) 
and proviso to s. 21 of the Debt Ooncilia- 
tion Act will operate to debar the decree- 
holders’ right to proceed in execution. Tt 
may be open to the decree-holder to file 
a separate suit to enforce the charge ia- 
dependently of the decree on the basis 
of the agreement, but that aspect of the 
case is not material here. i 

The result is that the appel succeeds 
with costs in all the Courts. Oouasel’s fea 
Rs 15. 

D. Appeal succeeds. 
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CALCUTTA HIGH COURT 
Application for directions in Suit No. 2115 
of 1935 
February 3, 1938 
AMBER ALI, J. 
In the matter of OERTAIN TRUSTS 
OREATED BY THE WILL or GEORGE BRIDGE 


7 AND 
In the matter of Tag OFFIOIAL TRUSTEES , 
ACT II or 1913 ; 
Succession Act (XXXIX of 1925), s 4—Power of 
married woman to contract—Applicability of s.4— 


Married Women's Property Act (ITI of 1874 as 
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amended by Act XXI of 1929), s. 8, Proviso—Decree, 
form of— Proviso, scope of — Re-drafting of Act 
suggested—Income of estate settled by will in 1924 on 
unmarried daughter for her separate use—No power 
of anticipation—Daughter as married incurring debt 
in 1936 — Simple money decree by consent—Income 
payable to daughter held not attachable —Restraint 
`: held valid even after marriage—Proviso tos. &, held 
applied 

Section 4, Succession Act has nothing to do with 
the power of married women to -contract. Peters v. 
Manuk (2), referred to. [p 107, col. 2.] 

Apart altogether from the proviso introduced by 
8,2 of Act XXI of 1929, before a creditor can obtain 
a decree against a married woman on her contracts, 
much more has to be done than mere proof of the 
coutract and breach. Moreover, the decree, when 
obtained, will not bean ordinary money decree. The 
decree must be in the form laid down in Scott v. 
Morley (8). [p. 108, col. 1.) 

The insertion of the Proviso to 8. 8, by Act of 1929 
was logically and legally unnecessary. It is to some 
extent misleading because it creates an impres- 
sion that the liability of married women is more 
extensive than itis. Olearly, therefore, the Act of 
1874 requires re-drafting and when it is redrafted, 
the necessity of including provisions such as are con- 
tained in a later English Act giving jurisdiction to 
the Courts to remove restraint should be consider- 
ed. [ibid] 

By a willmade in 1924, a share in testator’s estate 
was settled upon his daughter, who was then un- 

` married, during life for her separate use without 

power of anticipation. In 1936 the daughter, then the 
martied woman, barrowed some money and a plain 
money decree .by consent was passed. The decree 
appointed a Receiver of the income payable to the 
daughter out of the estate of her father ; 

He'd, that even without the proviso added by Act 
XXI of 1929 the creditor was debarred from attach- 
ing orfrom obtaining a Receiver of the income pay- 
able by the Official Trustee to the daughter. Hippolite 
v. Siuart (2), explained. [p. 108, col. L] 

fEnglish-law considered. ] 

Held, also that the restraint clanse must be read 
as intended to operate upon the marriageof the 
beneficiary to which extent the restraint was valid in 
law. fp. 106, col. 1] 

Held, further that the proviso to s. 8 applied. 


Mr. Westmacott, for the Petitioner. 

Mr. B. N. Ghose, for the Creditor (Decree- 
Holder.) 

Mr. K. Basu, for J. Hill. 

Mr. M.L Khaitan, for the Receiver. 


Judgment.—This matter again arises 
out of the will of George Bridge dated Sep- 
tember 1, 1924. Of this will, the Official 
Trustee is now trustee and the matter 
comes before me on an application for 
direciions. It is by no means the first time 
that the effect of this Will has had to be 
considered by this Court. On November 
- 26, 1936, I dealt on an application in exe- 
cution with the point which is raised in the 
présent application. The facts are as 
follows: On February 27, 1936, Mrs. J. O. 
Hill, a married woman, borrowed from 
Srimati Lalmohini Dassi a.sum of Rs. 20,000. 
Lalmohinj Dassi filed a suit on September 
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17, 19.7, and on September 27, 1937, a 
decree was passed by consent, whereby 


< M. L. Khaitan, the Attorney, was appointed 


Receiver, without security of the income 
and «ther moneys payable to the defendant 
by the Official Trustee cf Bengal out of the 
estate of her father George Bridge. There 
was a scheme for payment to various 
creditors including the plaintiff; “the Offi- 
cial Trustee to act on Counsel's endorse- 
ment without the order being drawn up.” 
It should be mentioned that the decree ig 
a plain money decree in favour of tha 
plaintiff for principal and interest. In the 
plaint, para. 2, is set outan agreement for 
re payment, ou indication that the money 
was borrowed with reference to the income 
to be received by J. C. Hill, under the 
setilement conta'ned in her father’s will. 
This agreement. however, was not proved at 
the trial. In these circumstances, the Of- 
cial Trastee asks by way of directious to 
be advised whether he should make the 
payments directed by the consent decree of 
September 27, 1937. 

Under the will of George Bridge, so far 
as itis material, a certain share of the 
testator's estate was settled upon his daugh- 
ter J.C. Bridge (sbe being then unmar- 
ried) “during her life for her separate 
use without power of anticipation.” The 
Official Trustee relies upon my judgment 
of November 2f, 1936, whereby I held that 
no creditor of Mrs. J. O. Hill in respect of 
debts incurred by her, while a married 
wman, could attach income already accru- 
ed or to accrue, having regard to the res- 
traiot on anticipation contained in the will, 
and to the proviso to s. 8,Married Women's 
Property Act, 1874, added by s, 2, Act XXI 
of 1929. Onthe former occasion on behalf 
of the creditor, a secondary point was 
argued before me to the effect that income 
in contradistinction 
to income to become dueis not protected 
by the restraint on anticipation. This 
point has not been re-argued before me. On 
this application Mr. B. N. Ghose for the 
creditor while acknowledging that my pre- 
vious decision is in point, sought and 
obtained an opportunity to re argue the 
main point of principle. Of this opportu- 
nity Mr. Ghose made full use. Mr. Ghose's 
points were as follows: (1) That the res- 
traint being general, and not in terms 
confined to rertraint during coverture, it 
amounts to an absolute restraint against 
alienation and is, therefore, void. This point 
was raised on the previous application 
before me and decided adversely to the 


166 


creditor. Mr. Ghose relies upon a statement 
in the text of Halsbury’s Laws of England, 
Vol. 16, p. 639 and the casein Re Wolsten 
Holme (1), (Article in Halsbury’s p. 1009). 
An explanation of this case isto be found 
in Lush on Husband and Wife, Edn 4, 
p 192. In my opinion, the restraint clause 
must be read as intended to operate upon 
the marriage of the beneficiary to which 
extent the restraint is valid in law, 

The next point argued by Mr. Ghose is 
by reason of s. 15 of the Act XXI of 1929; 
the transaction in this case is not hit by 
the proviso introduced intos. 8 of Act III of 
1874 by s.2of the Amending Act. Having 
regard to the wide terms of s. 15,1 desired 
that the matter should be considered irres- 
pective ofthe Amending Act. AsI shall 
ultimately decide thats. 15, does not ex- 
clude the operation of 8. 2, the discussion 
becomes, to some extent, superfluous. On 
the other hand so much emerged during 
the course of that discussion. It became 
so obvious that when dealing with the last 
application, my own grasp of the matter was 
at best superficial that I consider it desir- 
able tostate the result. Moreover, from 
the result it becomes apparent that there 
are difficulties in the way of creditors of 
married women entirely independent of s. 2 
of the Act of 1929. It has been usual to 
regard the liability of married women as 
general, limited only by the proviso intro- 
duced by s. 2 ofthe Act of 1929. This is 
wrong. Mr.Ghose ccnceded that even if 
he is able to exclude the proviso of s. 2 of 
the Act of 1929, the decision in Hippolite 
v, Stuart (2), is against him and this deci- 
sion, though differed from by other Courts 
in India, is binding upon me. He invited 
me, however, to consider the ratio decidendi 
at that case. In that case which fell to ba 
decided under Act ITI of 1874 before the 
amendment, the subordinate Court held 
that the initial requirements of s. 8, were 
fulfilled, 2. e. i 

“the contract was made with reference to Mrs. 
Stewarts property and on the faith that her obliga- 
tion would be satisfied thereout. 

The point of law referred to the High 
Court was whether, having regard to the 
concluding portion of the section, 

“shall be entitled to sue her and to recover against 
her whatever he might have recovered in such suit 
had.ghe been unmarried at the date of the contract 
and continued unmarried at the date of the decree” 
the property was or was not protected by 
the restraint. The view taken by the Judge 
of the Court of Small Oauses, endorsed by 

(1) (1881) 43 L T 752; 29 W R 414. 
~42) 12052200 7 0 k “e 


a 
In re TER WILL oF GroRagsRipas. (OAL) - 


18210. 


the Higa Court was based upon a similarity 
a ue wording of s. 9 and the latter part. 
of s. 8. . 

Bv s. 9, ante-nuptial debts were made 
payable out of eeparate property after mar- 
riage. Under the corresponding section, . 
s. 12 ofthe English Act of 1870, the Courts 
had held that against such ante-nuptial 
debts, separate property was not protected 
by restraint: Sangar v. Sangar (3. The 
decision in Sangar v. Sangar (3) obviously 
applied to the debts mentioned in s. 9 of 
the Indian Act. The language of the last 
part of s. 8 appeared to the Judges indistin- 
guisbablé from that in s.9. Hence, they 
concluded that ante-nuptial debts and poste 
nuptial debts must stand on the same 
footing with regard to restraint. This is 
the ratio decidendi in Hippolite v. Stuart 
(2). It is. a possible construction of the 
words of the statute but it disregards 
certain important principles which, had 
they been considered might, I think, have 
led the Judges to a different conclusion: 
In England, before. 1870, married women 
had no rights at law material to the present - 
discussion. Their rights to property were 
limited to those created by separate use 
in equity. They had no power to contract 
in the ordinary sense, though in some cases 
and under limited conditions, they had 
power to render available their separate 
property for the discharge of obligations 
(see Lush, p. 273). If a married woman 
induced another person to advance money 
or to undertake burden or liability on the 
face of her promise to re-pay him out of her 
separa'e estate, equity would compel her to 
make that promise good. If she promised 
tore-pay money lent her out of her separate 
estate, if she bound the estate with the 
burden of the obligation she entered into, 
equity would enforce her promise against 
that estate : 

“Her separate estate was closed with a kind- of 
entity of its own which the married woman could 
bind almost as an agent binds his principal. A 
person who sought to obtain in equity a remedy 
against th3 separate estate of a married woman, had 
first to prove that she had actually bound it; or as 
it was said, to prove that her engagement was 


entered into on the faith of and with reference to 
her separate estate. (Lush 278)” 


No general presumption was raised where 
a married woman entered into an engage- 
ment that she meant to bind her separate 
estate and the onus of proving that she had 
dope so was upon the person who sought 
to make it liable: (Lush 277). In equity, 
further, a married woman could only bind 

(3) 0871)L R iL Eq. 470; 40 LJ Ch, 372; 24 L Ý 
649; 19 W R 792, : aie ea, eS 
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separate estate that belonged to her and 
over which she had a disposing power. If 
she was possessed of separate property 
settled upon her without -power of anticipa- 
tion, she could not render either the corpus 
or the future dividends subject to her debts 
‘and engagements: (Lush, p. 203). In 
England prior to the Act of 1870, (M. W. P. 
Act 1870, C. 93), married women had neither 
power to contract nor separate estate ex- 
cept in equity. This act created a limited 
separate estate at law. Bys. 12, it continued 
‘the liability for ante-nuptial debts after 
marriage. lt did no more. The Married 
‘Women's Property Act of 1882 (45 & 46 
Vict, c. 75), revolutionised the position of 
woman at law, This Act created the 
general eeparate property of married women 
and also recognised their capacity to con- 
.tract (see s. 1, subes. i. This power was 
still limited. A contract must be ‘in respect 
‘of and to the extent of her separate pro- 
perty.” -By a. 1, snbes. (sii) every such 
contract was “deemed to be a contract 
entered into by her with respect to her 
separate, property, unless the contrary was 
shown.” By s. l, sub-s. (iv) every such 
contract bound her separate property, whe- 
ther existing at the date of the contract 
or subsequently acquired. 

‘The nature of married women's contract 
under this Act was frequently discussed in 
the Courts with the following result: (1) 
That the contract would have no effect unless 
at the time of the contract the married 
woman actually had separate property. (2) 
(a) That the presumption contained in 
8. 1, sub-s. (iii) was in all cases subject to 
rebuttal. (b) That the presumption would 
be rebutted automatically in the case of 
‘separate property, subject to restraint. See 
Pallaiser v. Guerney (4), Harrison v. 
Harrison (5) and Leak v. Driffield, (6) at 
p. 102*. Now these decisions were based 
upcn the nature of the power to contract 
contained in s. l, sub-s. (iz). They were 
not based upon s. 19 of the Act which saved 
the effect of settlements containing restraint. 
‘In pint of fact s. 19 restricted rather than 
` exterded the recognised effect of restraint 
in equity. The Act of 1893, therefore, was 
passed 10 extend the liability upon the 
contract with married women. By sub-s. (1) 
a) Ler separate property became automati- 

- (4) (887) LR 19 QB D 539; 56L J QB £46; 35 W 
R 760, 51 J P 520. 
+ (5)(1888) 13 P D 180; 58L JP 28; 60 LT 39; 36 
WR TIK. Š 
: eee) 24Q B D 98 59 LJ QB 89; 61 LT 771; 
38 W R93. 


- *Page of (1890) 24 Q. B. D.—|Ed.] 
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cally bound whether she had any property 
at the date of the contract or not. The 
proviso saved the effect of restraint. It is 
this proviso that has been added by Act 
of 1929 to s.8 of the Act of 1874. The 
effective provisionsof the Act of 1874 have 
not been amanded. 

The course of legislation in India has 
been peculiar. Section 4, Succession Act of 
1864, anticipated the creation of separate 
property in England. Its wording is original 
and so far as it is material may be para- 
Pharased as follows: “No husband shall, 
by marriage, acquire any interest in the 
property of the wife and no wife shall 
become incapable of doing any act in 
respect. of her own property which she could 
have done if unmarried.” This appears to 
give the wife an independent power of 
disposing with her own property. Is it 
intended to deal with the married women’s 
power to contract? Isait intended to effect 
restraint on anticipation ? The terms are 
wide enough to doso. (See Peters v. Manuk 
(7)]. I think not. I am of opinion that this 
section has nothing to do with the power 
of married women to contract. ‘The Act 
of 1874 created a further statutory separate 
property in the case of married women's 
earnings, and bys, X, as I think, for the first 
time, gave legal effect to married women's 
contracts. In my opinion, s.8 was intended 
merely to recognize and give effect to the 
principle of equity already stated. I 
consider its terms and effect to be narrower 
or at best as narrow as those of s. l, 
English Married Women’s Property Act, 
1883: I consider therefore that the cases 
already referred to, relating to married 
women’s contracts under the English Act 
of 1883, to be relevant to contracts made 
by married women in India under the Act 
of 1874. Applying these considerations to 
the case in Hippolite v. Stuart (2) the 
result is, I think, as follows : The words of 
the la(ter portion of s. 3 do not determine 
the matter. The question is whether the 
Gontract of the married women was at all 
covered by the operative part of the section. 
Was it such a contract that the Court could 
find to have been entered ‘into “with 
reference to the married woman's separate 
property” «tc.? Applying the principles 
I have mentioned, it was not. Tne finding 
therefore of the subordinate Court was in 
my opinion erroneous. Tunis finding was 
not considered -by the High Oourt, as the 
point above discussed was not raised. 

If I am right as to the effect of 6, 8 of the 

(7) 13 B L R 383; 22 W R175, 
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Act of 1874, it means that apart altogether 
from the proviso introduced by s. 2 of 
Act XXI of 1929 before a creditor can 
obtain a decree against a married woman 
on her contracts, much more has to be done 
than mere proof of the contract and breach. 
Moreover, the decree, when obtained will not 
be an ordinary money decree as has heen 
made inthis suit. The decree must be in 
the form laid down in Scott v. Morley (8). 
In my opinion since as to the main qnestion, 
we are etill at stage 1874 India 1883, 
England the insertion of the provisa by 
Act of 1929 was logically and legally un- 
necessary. It isto some extent misleading 
hecause it creates an impression that the 
liability of married women is more extensive 
than itis. It produces an atmosphere of the 
English Act of 1893. Clearly, therefore, the 
Act of 1874 requires redrafting and when 
jt is re-drafted, the necessity of including 
provisions such as are contained in n later 
English Act giving jurisdiction to the 
Courts to remove restraint should be 
considered. On the above grounds there- 
fore even without the prviso added by 
Act XXI of 1929, I should have been of 
opinion thatthe creditor is debarred from 
atttaching or from obtaining a -Receiver of 
the income payable by the Official Trustee 
to J. O. Hill. I hold, however, thatthe proviso 
does apply. The creditors’ rights have all 
accrued since April 1930. It is suggested 
that it is sought to apply the proviso to 
some “incident of the disposition,” i. e. the 
will of George Bridge in 1924. I think-not. 
The restraint is certainly au incident of that 
disposition but it is no more valid or 
effective after April 30 than it was before. 
By the Act of 1874, on a view which I 
myself have rejected, a contract made before 
1930 could operate against property, not- 
withstanding the restraint. Any contract 
made after 1930 by reason of tha proviso, 
cannot do so. In the circumstances I direct 
the Official Trustee to dispose of the income 
of tke settled funds 
decree dated September 27, 1937. 


D. Order accordingly. 
(8) (1887) 20 Q BD 120;57L3Q B 43; £7 L T919; 
4 Morrel 286; 36 W R 67;52 J P 230. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1498 of 1937 
January 28, 1938 
ABDUL RASHID, J. 
MOHAMMAD ZAMAN AND ANGTHER-— 
JUDGMENT DEBTORS—A PPE LLANTS 
Versus 


HANS RAJ SHAH, DECRER-HOLDER, 
AND CTBERS—J UDGMENT- DEBTORS 
RESPONDENTS 

Limitation—Appeal—Judgment delivered without 
fixing date—De fendant being absent, judgment inform- 
edto his Counsel at later date—Limitation for appeal, 
when starts—Limitation Act (IX of 1908), ss. 12, 4—~ 
Time requisite for getting copies of judgment and 
decree should be excluded — Limitation for filing ap- 
plication for copy of decree expiring on holiday— 
Application on re-opening day — Whether within 
time. 

After hearing the arguments of the parties, the 
Court did not fix any date for the pronouncement of 
judgment. The judgment was delivered on December 
23, 1938, but the defendant being absent, the judg- 
ment was ssnt to the Oounsel for the defendant on 
January 8, 1937, and he wrote down the word “noted” 
onthe margin of the judgment : 

Held, that January R, 1937, must therefore be 
regarded asthe date for pronouncing judgment of 
which due notice was giventothe Oounsel. Kharak 
Singh v. Laccham Singh (1), relied on. 

In calculating the period of limitation for filing an 
appeal, time requisite for obtaining a copy of the 
judgment of the appealand a copy of the decree sheet 
must be excluded. Ramzan Bakhsh v. Mahomed 
Ishaq (95, relied on. 

Even if it be assumed that the application for 
obtaining a copy of the decree does not strictly fall 
within the purview of s. 4, Limitation Act, the general 
principle underlying this section, which has been 
reproduced in s. 10, General Olausea Act, must be 
given effectto, namely that where an act or proceed- 
ing is allowed to be done on a certain day, then if the 
Oourt or office is closed on that day, the actor pro- 
ceeding shall be considered as done or taken in due 
time, if it is done or taken on the next day afterwards 
on which the Court or office is opened. Pramatha 
Nath Roy v. William Arthur (3), distinguished. 


S. ©. A. from the decree of the Dis- 
a Judge, Rawalpindi, dated August 14, 
1937. 

Mr. Allah Din Malik, for the Appellants. 

Mr. Dev Raj Sawhney, for the Respon- 
dents. 

Judgment.—On December 23, 1936, 
Hans Raj Shah obtained a personal decree 
against Mohammad Zaman and Nathu, 
defendants, for Rs. 1,573 on the basis ofa 
registered deed of mortgage dated February 
5, 1923. The learned Subordinate Judge 
announced the judgment to the Counsel 
for Hans Raj Shah, plaintiff. He noted on 
the judgment that Counsel for Mohammad 
Zaman was to be informed. No informa: 
tion was sent to the Counsel for Mohammad 
Zaman till January 8, 1937. Against this 
decision, Mohammad Zaman and Natbu 
filed an appeal in the Court of the District 
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«Judge, Rawalpindi, on February 19, 1937, 
At the.» hearing, a preliminary objection 
was taken on behalf of the respondents 
to the effect that the appeal was barred by 
limitation, The learned District Judge 
accepted this objection and dismissed the 
appeal on tke question of limitation. 
Mohammad Zaman and Nathu have 
accordingly preferred a second appeal to 
this Court. The learned District Judge 
has made the following observations in his 
judgment: 

“Now I fully concede that the conduct of the 
Subordinate Judge concerned, namely Lala Mano- 
har Lal who has since been transferred, in nob 
fixing a date for judgment is exceedingly objec- 
tionable. . Nevertheless, the limitation law must 
be strictly applied and consequently the limitation 
period must be deemed to run from the actual 
date of the judgment and not from the date on 
which Counsel was informed of it.” 


I am of the opinion that there is, no 
justification for holding that the period of 
limitation must be deemed to run from 
December 23, 1936, and not from January 8, 
1937. Order XX, r. 1, Oivil Procedure Code 
lays down that the Court, after the case 
has been heard, shall pronounce judgment 
in open Court either at once or on some 
future day of which due notice shall be 
given tothe parties or their Pleaders. After 
hearing the arguments of the parties, the 
Court did not -fix any date for the pro- 
nouncement of judgment. On January 8, 
1937, the judgment was sent: to the Counsel 
for Mohammed Zaman and he- wrote 
down the word “noted” on the margin 
of thé judgment, January 8, 1937, must 
therefore be regarded as the date for pro- 
nouncing judgment of which due notice 
was given to the Counsel for Mohammad 
Zaman. Reference may be made in this 
connection to a Division Bench ruling of 
the Allahabad High Court reported in 
Kharak Singh v. Laccham Singh (1). In 
that case the judgmeut was signed, dated 
and delivered in the absence of the parties 
or their Pleaders and without previous 
notice to them and the plaintiff was ordered 
to deposit the pre emption money within 
three months of the date of the delivery 
of the said judgment. It was held that 
the judgment was not validly pronounced 
- within the meaning of rr. 1 and 3 of O. XX, 
Civil Procedure Code and that as regards 
the payment of the pre-emption price, time 
began to run against tke plaintiff as from 
January 14, 1925, when he was informed of 
the judgment. 

Mr. Sawhney on behalfof the respondent 


(1) 47 A 332; 86 Ind, Oas. 869; AI R 1925 All. 293; 
48 ALG 145. 
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contended that even if January 8, 1937, 
be taken to be the date of the delivery of 
the judgment, the appeal to the learned 
District Judge was still barred by time. 
Mohammad Zaman applied for a copy of 
the judgment on January 29, and obtained 
it on February 5. He applied for a copy 
of tte decree on February 16, and obtained 
it on February 19. The appeal was filed 
in the Court of the learned District Judge 
on the sameday. If eight days be allowed 
for a copy of the jndgment and four days 
for a copy of the decree, February 19 
would be the last date of limitation. It was 
keld in Ramzan Bakhsh v. Mahomed Ishaq 
(2) that in calculating the period of limita- 
tion for filing an appeal, time requisite 
for obtaining a copy of the judgment of 
the appeal and a copy of the decree sheet 
must be excluded. The contention of the 
learned Oounsel for the respondent was 
that the last day of limitation for the 
filing of the appeal was February 15, 1937, 
and as no application for obtaining a copy 
of the decree was putin till February 16, 
the time taken in obtaining copy of the 
decree cannot be excluded in computing 
the period of limitation. The Court was, 
however, closed on February 15, 1937. The 
appeal could therefore be put in till 4 P. m. 
on February 16, by virtue of s. 4, Limitation 
Act. As the application for obtaining a 
copy of the decree was made on February 
16, the application must be taken to have 
been made within limitation. Even if it be 
assumed that the application for obtaining 
a copy'of the decree dces not strictly falf 
within the purview of s.4, Limitation Act, 
the general principle underlying this section, 
which has been-reproduced in 6. 10, General 
Clauses Act, must be given effect to, namely 
that where an act or proceeding is allowed 
to be done on a certain day, then if the 
Court or offive is closed on that day, the 
act or proceeding shall be considered as 
done or taken in due time, if it is done of 
taken on the next day afterwards on which 
tke Court or office is opened. The facts of 
the Privy Council case reported in Pramatha 
Nath Roy v. William Arthur Lee (3) 
relied upon by the learned Vounsel for the 
respondent, are very different from the facts 
of this case and no assistance can therefore 
be derived from that ruling. 

For the reasons given above, I accept 


(2) 47 A 509; 87 Ind. as, 484; A I R 1925 All, 438; 
23'A LJ 342 


(3) 49 0999; 68 Ind. Oas. 900; A IR 1922 P O 358; 

4) LA 307; 31ML T193, 1 UP L R (P O) 103: 43 
ML J 765: 270 WN156;21A LJ118; 370 LJ 8; 
18 L W 56; (1923) M W N 526(P O), 
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this appeal, seb aside the judgment and the 
decree of the learned District Judge, dated 
August 14, 1937, dnd remand the case to 
him fora decision of the appeal preferred 
in his Court in accordance with law. The 
court-fee levied on the memorandum of 
appeal in this Court shall be refunded and 
the other costs shall abide the result. The 
learned Counsel for the parties have bsen 
directed to cause their respective clients 
to appear in the Court of the learned 
jae Judge of Rawalpindi on March 1, 
D. Case ramanded, 





CALCUTTA HIGH COURT 

; -~ Appeal No. 331 of 1935 
i June 2, 1938 
' S; K. Guosp AND Patrseson, JJ. 

MIDNAPORE ZAMINDARY Oo., Lto.— 

PLAINTIFF—APPRLLANT 
, versus 
HARIPADA ROY AND otauss— 
DEFEN DaNT8S—R ESPON DENTS 

‘Bengal Tenancy Act (VIII of 1885), 8. 65— 
Landlora’s remedy against tenant personally for 
debt :due to him, if: remains—Right gisen by 
“8. 65~—Tenant ceasing to be tenant—Decree against 
fim, whether decree for rent—Leandlord purchas- 
ing tenure in execution of money decree—Right 
to arrears of rent for period anterior to auction 
purchase, if extinguished. 

. Section 65, Bengal Tenancy Act, gives to the 
landlord ‘a. special remedy by putting himin the 
position of.a ‘first mottgagee, but his other remedy 
against «thé tenant personally for the debt due to 
“him remains, and he bas‘the rightto avail himself 
of either of these remedies. Trinprosad Roy v. 
Narayan Kumuri Debi (1), relied on. [p, 111, col. 11 
- The‘right’*given by s. 65 is dependent on the 
existence of the relationship of landlord and tenant 
atthe time when the remedy provided by lawis 
sought to be enforced: Similarly, a decree obtained 
by a landlord against the tenants who had ceused 
to be . tenants cannot be called a decree for 
rent. A. H. Forbes v. Maharaj Bahadur Singh (2) 
and Dwarkanath_ Chakravarti v. Atul Ohandra (3), 
relied on. [ibid] 

Per S. K. Ghose, J.—The absence of notice in 
proclamation of sale that there were rents in 
arrears of the anterior period, does not always 
mean that.tbe sale is not subject to the charge. 
Rent is by operation of law the first charge 
on ‘a tenure and ordinarily the purchaser 
would ‘take the tenure subject to that charge. 
Morebver, so far as the landlord auction-purchaser 
is concerned, he doesnot require any notice that 
arrearsof rent are due. The matter is within his 
special knowledge and so his omission to notify 
the arrears has the eifect of destroying his lien 
on the property. Although s. 69 has been enacted tor 
the benefit of the landlord, he may lose the benetit 
by. his own conduct. Maharanee v. Harendra 16), 
Official Trustee of Lengal v. Purna Chanora Hoy 
(8), Giribala Debia v, Mina Kumari (9), Ram Saran 
v. Mahomed’ Latif (10) and Rishi Kesh Law v. Sons 
‘and Heirs of Shamesher Khan (16), relied on, |p. 
‘dil, col, 2.] , e 
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Consequently, where a landlord purchases 8 
tenure at a sale held in execution of a money 
decree, he purchases it charged with the rent which 
might be due atthe time. He cannot call upon the 
judgment-debtor to pay the arrears of rent for the 
period anterior to auction-purchase. Sailoja Prosad 
v. Gyani Das (4), applied. ` 

Per Patterson, J.—Arrears of rent do not automati- 
cally become a charge on the holding in arrears 
as soon as they accrue, Such a charge can only 
be created by a rent decree and can only be 
enforced by the execution of suchadecree in the 
manner laiddown in the Bengal Tenancy Act. 
A. H, Forbes v. Maharaj Bahadur Singh (2).and 
Official Trustee of Bengal v. Purna Chandra Roy (8), 
followed, Amiya Pal v. Sharba Mangalal (7), not 
followed. : 

But in spite of the fact thatthere is no charge 
on the tenure on account of arrearsof rent at the 
time of the sale in execution of the landlord's 
money decree, those arrears can nevertheless be held 
to have been extinguished by reason of the fact that 
the landlord himself purchased the tenure at .the 
execution sale. The landlord purchased the tenure; 
with full knowledge that arrears of rent were due 
to him in respect thereof andhe must further be 
presumed to have known that by purchasing the 
tenure himself, he was destroying his own security 
by making it impossible for him to create and 
enforce acharge on the tenure on account ofthose 
arrears by the only method open to him, wiz, by 
obtaining a rent decree and executing it as such, 
{p. 111, col. 2.) ` PUN 

A. from the appellate decree of the District 
Judge, Midnapur, dated August 30, 19314. . 

Mr. Manmatha Nath Das Gupta, for ‘the. 
Appellant, . 

Mr. : Upendra Kumar ‘Roy (Deputy 
Registrar), for the minor Respondent. *) 


S. K: Ghose, J.—Tae plaintiff instituted 
the suit for the recovery of arr@ars of rent 
of a permanent tenure for the period 1338 
Falgoon to 1339 Magh. It appears that ‘the. 
Plaintiff had previously obtained a deċřėe, 
for the rents of another tenure and in exe- 
cution of that decree, he auction-purchased 
the tenure in suit on January 25, 1933. 
The present suit has been brought against 
the same judgment-debtor in respect of a 
period anterior to the auction-purchase. ‘The. 
suit is contested by defendant No. 6 and his 
defence is that the sale of January 25, 1945, 
was in effect a money sale, that the land- 
lord auction-purchased only the right, title. 
and interest of the judgment-debtor and 
that the latter is no longer liable . for 
the rent of the anterior period. Tais defence 
has been accepted by both the Courts below. 
Hence this second appeal by the plaintiff, 
The learned Advocate for the plaintiff: 
appellant does not dispute that his’ client 
purchased the tenure at a money sale, but 
he contends that he is entitled’ to a money 
decree against the judgment-debtor-tenant 
for the arrears of the anterior period. The 
Courts below have taken the view that this 
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liability for the arrears passed with the 
sale and attached to the landlord- purchaser. 
The question is whether this view is cor- 
rect. lt is important to remember that 
s. 69, Bengal Tenancy Act, gives to the 
landlord a special remedy by patting him 
in the position of a tirst mortgagee so to 
speak; but his other remedy against the 
tenant personally for the debt due to him 
remains, and he has the right to avail 
himself of either of these remedies; Trin- 
prosad Roy v, Narayan Kumari Debi (1). 
That, however, was not the case of a landlord 
auction-purchaser at a money sale. The 
right given by s. 65 is dependent on the 
existence of the relationship of landlord and 
‘tenant at the time when the remedy provid- 
ed by law is sought to be enforced: A. H. 
Forbes v. Maharaj Bahadur Singh (2). 
‘Similarly a decree obtained by a landlord 
against the tenants who had ceased to be 
tenants cannot be called a decree for 
‘rent: Dwarkanath Chakravarti v. Atul 
‘Chandra (3). This point indeed presents 
no difficulty in the present case. The 
question is not what would happen at the 
execution stage but whether by opera- 
tion of law the rigat of the landlord auc- 
tion-purchaser to the arrears of rent [or the 
anterior period has been extinguished. Tne 
‘tenant was liable jor thuse arrears. The 
landlord has now placed himself in the 
Position of that tenant by purchasing’ his 
right, title and interest. “Lhen can the 
landlord still’ say thay he can claim those 
_Brtears from thé persvii whose right, 
„and interest he has. purchased ? lù Sailoja 
"Prosad, y. Gyani Vas (4) the landìoid, had 
obtained against the tenant arent decree 
in 1901 and a money decree in 1YUb. 
dn execution of the Jaler decree he attached 
„the tenure and proclaimed at the time of 
‘sale that the tenure was subject to the 
judgment debt under the decree of ivOd. 
The decree-holder having purchased at this 
sale, it was held that the judgment-debt 
under tlie rent decree was extinguished, 
` Inthe present suit under appeal, the ques- 
.tion has not arisen at an execution stage 
and there is not yet a decree, but there 1s 
„a liability which is sought to be made into 8 


„decree. So the same principle appears to 
: ‘be applicable. For „the appellant stress is 
0) 17 0 301. 


42) 41 O 926; 23 Ind. Cas. 632; A I R 1914 P 0 111; 
411 A 91; 180W N 147; (1924) M WN 327; 15 M 
LT 380; 18 ALI 653; 27M Ld 4,1 L wW 1059; 
25 OLJ 434 (P U). 
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laid on the fact that, unlike as in the report- 
ed case, the proclamation of sale which 
resulted in the plaintiff's auction-purchase 
did not contain any notice that there were 
rents in arrears for the anterior period. 
That case is referred toand explained in a 
judgment of the Patna High Oourt in 
Kesho Prosad v. Paranjota Koer, 62 Ind. 
Cas. 532 (5) wherein the importance of the 
notice in the sale proclamation is stressed. 
But does the absence of notice always mean 
that the sale is not subject to the charge ? 
I donot think so. Rent is by operation of 
law the first charge on a tenure and ordi- 
narily the purchaser would take the tenure 
subject to that charge: Maharanee v. 
Harendra (6). This was also held in the 
case of a private purchase. Amiya Pal v. 
Sharba Mangalal (7) though the charge 
does not attach until the execution stage 
is reached: Oficial Trustee of Bengal v. 
Purna Chandra Roy (8). Moreover, s9 far 
as the landlord auction-purchaser is con- 
cerned, he does not require any notice 
that arrears of rent are dus. The mattér is 
within his special knowledge and soit has 
been held that his omission to notify the 
arrears has the effect of destroying his lien 
on the property: Giribala Debia v. Mina 
Kumari (9). It has also been pointed out 
that although s. 65 has been enacted for 
the benefit of the landlord, he-:may’ lose 
the benefit by his own conduct as in 
Ram Saran v. Mahomed Latif (10). Therb 


tbe landlord in execution of a money 


decree purchased an occupancy holding 
and after settling it with other persons 
brought it to sale in execution of a decree 
for past arrears against the original tenant, 
It was held that the purchaser did not 
acquire any title because the landlord by 
his own conduct had brought tho rúyati 
‘tight of‘the tenant to a termination. Further 
authority” is furnished by that class of cages 
‘including cases of patni sale in which it has 
been held - that the auction-purchaser who 
has paid the back rents has no right of con- 
tribution as against the previous tenant: 
Maharanee v. Harendra (4), Peary Mohan 
v, Sriram Chandra (11), Manindra Chandra 
v. Jamahir Kumari (12), -Ranglal Sahu 


(5) 62 Ind, egg A IR 1921 Pat, 183; 6 Pat. L 


-J 354; 2PLT6 


(6) 1 O W N 458. 

(DAILR 1926 Cal. 737; 91 Ind. Oas. 657. 
. 8340W N 702; 134 Ind. Oas. 69; AIR 1931 Oal 
202; Ind, Rul. (1931) Oal, 773, 

(9) 50 W_N 497. 

110) 36 WN a 

UpsoOw N 5 ; 

(12) 32.0 643; 9 o Ww N 670, 4 
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y, Kali Shankar (13) and Dost Mohamed v. 
Sanjad-Ahmed (14). 

The ratio decidendi of these decisions 
seems to be that ordinarily the purchaser at 
an execution sale is under a legal liabi- 
lity to pay the rent due upon the property 
at the time of the sale. From this point of 
view, if there is a distinction between a 
rent execution sale and a money executicn 
sale, it is not to the advantage of the pur- 
chaser at the latter sale: Mathura Mohan 
v. Nabin Chandra (15) and Oficial Trustee 
of Bengal v. Purna Chandra Roy (8). It 
has been pointed out that the trend of 
decisions is to the effect that the purchaser 
of atenure at a sale held in execution of 
a decree, other than a decree for rent, in 
the absence of anything to denote "the 
contrary must be taken to have purchased 
it charged with the rent which might be 
due at the time. But, ifthe tenure is sold 
in execution of a decree for its own arrears 
of rent, it passes to the purchaser freed 
from all liabilities for its previous arrears. 
In the present case it seems to me the 
Courts below have taken the right view 
and the plaintiff cannot call upon the 


defendants to pay the arrears of rent for. 


thé period in suit. The appeal fails and is 
dismissed. 

Patterson, d.—I agree that the appeal 
should be dismissed, but my reasons for 
coming to this conclusion being somewhat 
different from those indicated by my learned 
-brothers -L think it is desirable that they 
should be briefly stated. In view of the 
observations made by their Lordships of 
the Privy Council in A, Forbes v. 
Maharaj Bahadur Singh (2) and by a 
Bench of this Oourt in Official Trustee of 
Bengal v. Purna Chandra Roy (8) I find 
it impossible to hold that arrears of rent 
automatically become a charge on the 
holding in arrears as soon as they accrue. 
In my opinion, such a charge can only be 
created by a rent decree and can only be 
-enforced ‘by the execution of such a decree 
in the manner laid down in the Bengal 
Tenancy Act. The contrary view was, it is 
true, taken by a Bench of this Court in 
Rishi Kesh Law v. Sons and heirs of Sham 
sher Khan (16), but only incidentally and 
without any reference being made to the 
Privy Council decision or other authorities. 
we AIR 1924 Pat. 235; 77Ind. Oas. 73; 2 Pat. 
(14) 6A 
CROO W “eae 34 Ind. Oas. 180; AI R 1917 


Oal. 286; 24 O L 
(16y AIR 1926 Oal, 736; 92 Ind, Oas. 48. ii 
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I prefér to follow the later decision in 
Official Trustee of Bengal v. Purna Chandra 
Koy (¢)in which the Privy Council deci- 
sion Was discussed and applied.’ In 
Mathura Mohan v. Nabin Chaadva (15) tco, 
the contrary view was stated (vide p. 730) 
but was not applied, the facts of that 
case being diferent from those of the 
cases with reference to which the observa- 
tions in question were made. It seems to 
me that those observations were of the 


‘nature of obiter and that they would probe 


ably not have been made if the attention 
of the learned Judges who heard the 
appeal had been drawn to the decision 
of the Privy Council in A. H. Forbes v. 
Maharaj Bahadur Singh (2). In these 
circumstances and in view of the later 
decision in Official Trustee of Bengal v. 
Purna Chandra Roy (8) already referred 
to, I am of opinion that the observations 
in question ought not to be taken as a 
guide in the case now under consideration. 

in the present case if the plaintiff had 
already obtained a rent decree for the 
arrears of rent due on the tenure before 
‘be put the holding to sale in execution of 
his money decree, the sale would have been 
held subject to the charge on account of 
arrears of rent created by the previous rent 
decree, and if the plaintiff himself had 
purchased the tenure (as he actually has 
done) the charge and with it the judgment- 
debt on account of arrears of rent would 
have been automatically  extingushed. 
Actuully, however, there has as yet been 
no decree for rent and in the view I-take-~ 


‘of the matter, no charge on’ the tenure was 


in existence at the time of the sale. The 
question then arises whether in spite of the 
fact that there was no charge on the tenure 
on account of arrears of rent at the time 
of the sale in execution of the plaintiffs 
money decree, those arrears Can never- 
theless be held to have been extinguished 
by reason of the fact that the plainwtf him- 
self purchased the tenure at the execution 
sale. In my opinion it can and must be so 
held. The plaintiff purchased the tenure 


‘with full knowledge that arrears of rent 


were due tohim in respect thereof and he 
must.further be presumed to have known 
that by purchasing the tenure himself; he 
was destroying Lis own security by making 
it impossible for him to create and enforce 
a cnarge on the tenure on account of those 
arrears by the only metnod open to him, 
viz. by obtaining a rent decrée and execu- 
ting ıt as such. It is only reasonable .to 
suppcse that the plaintiff had these con- 
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siderations in mind at the time of the 
‘auction-sale and that he regulated his 
bidding accordingly. with a view to re- 
covering the arrears of rent due to him by 
means of his purchase of the tenure. In 
my opinion, the arrears of rent duc by the 
defendants to the plaintiff have been ex- 
tinguished by the plaintiff's purchase of the 
tenure and in this view of the matter, the 
appeal must be dismissed. 


D, Appeal dismissed. 


MADRAS HIGH COURT 
Appeal No. 278 of 1934 
January 24, 1938 
‘ Howi, J. 
D. CHOCKALINGAM CHETTIAR~— 
APPELLANT 
: versus 
T. S. P.L. P. PALANIAPPA OHETTIAR 
AND ANOTUER— RESPONDENTS 
Insolvency—Insolvency Court, can go behind dec- 
ree and ascertain whether decree debt- is true or not 
if it believes that decree was attained by fraud, 
‘collusion or is unjust. 


o judgment or decree 


is binding on the In- 
solvency Court, 


The business of 


fraud or, Collusion or is unjust. 
In Té Lennox (1) and In re Van 


On this bond a Mortgage suit was 
brought and a ‘decree obtained agasiust the plaint 
Institution, subsequently brought 
a suit to have it declared that the mortgage dec-. 


appeal against the decree, 
the appeal defendants Nos. 
vents and died before the appeal-cams on for hear- 
Ing. The Appellate Court, apparently in ignorance 
of the fact that defendants Nos. Land 2 had be- 
come insolvents, declared that the appeal of dee 
fendants Nos. 1 and 2 had abated; and so the 
appeal against them was dismissed. Defend- 
ant No. 3, on precisely the same grounds of appeal 
as defendants Nos. 1 and 2 had raised, was suc- 
cessful; and it was held that the mortgage in 
question was binding on the plaintif institution. 
On the strength of this judgment and decree pass- 
ed in appeal, the trust sought to prove for the 


amount of the decree debt in the Ingolvency 
Court ; 


Held, that an injustice had resulted from the 


de2—~15 & 16 
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Don-appearaneé on the record of the Official Re: 
csiver, The Insolvency Court was, therefore, entitled 
b> go behind the decree and to say that the judg 
ment debt of the trust was not a true one and it 
did not matter whether the Official Receiver wai g 
party to the appeal or not. Narasimha Sastri v. 
-Oficial Assignee of Madras (3) and In re Platan ; 
Hz parte Scotch Whisky Distillers (a), distinguish- 
ed {p. 115, col, L] hee 

A. azainst the order of the District Court, 
South Arcot, dated October 24, 1933. 

Mr. S. Nagaraja Iyer, for the Appellant. 

Mr. K. R. Rangaswamy Iyengar, for the 
Respondents. 


Judgment.—The appellant trust, through 
a former trustee, executed a mortgage bond 
in favour of the two insolvents and their 
brother. On this bond a mortgage suib was 
brought and a decree obtained against the 
plaint institution. In O. S No. 8 of 1924 
on the file of tae Sub-Court, Negapatam, 
the plaintif, another trustee, brought a 
suit to have it declared that the mortgage 
decreo was not binding on the plains trust 
and for refund of a certain amount which 
had been paid undertke decree obtained 
by the insolvents and their brother. He 
was successful in the trial Court; but the 
insolvents and their brother, who were 
defendants Nos. 1 to 3 in the suit, filed a 
joint appeal against the decree in Q.S. 
No. 8 of 1934. During the pendency of the 
appeal, defendants Nos.1 and 2 became 
insolvents and died before the appeal came 
on .for ‘hearing. The Appellate Court, 
apparently in ignorance of the fact that 
defendants Nos. 1 and 2 had . become 
insolventgs, declared that the appeal of 
defendants Nos.1 and 2 had.abated and 
60 the appeal against them was dismissed. 
‘Defendant “No, 3 on precisely the same 
. grounds of appeal as defendants Nos. 1 
and. 2 had raised, was successful, and it was 
held that the mortgage in question was 
binding on the plaintiff institution. On. the 
strength of this judgment and decree passed 


- in appeal, the appellant has sought to prove 


for the amount of the decree debt in O. S. 
No, 3 of 1924 ia the Iasolvency Court; and 
the learned District Judge has held that 
the decree passed in O. 9, No.8 of 1924 
and confirmed in appeal .as far as the 
-insolvents are concerned, is not binding 
on the creditors; and he has held that the 
debt is not a true one. The plaintiff 
trustee in this appeal contends that the 
decree was proper one, free from fraud and 
collusion; and that therefore the Insolvency 
Court ought not to have gone behind tha 
decree and, secondly, that in fact the then 
Official Receiver did have knowledge of the 
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pendency of the appeal and did not take 
the trouble to come on record: and that he 
is therefore precluded from claiming that 
the decrea of the Appellate Court is not 
binding on him. The third contention is 
that-if the Insolvency Oourt goes behind 
the :-decree of this Court, it should 
re-consider the whole question whether the 
‘mortgage debt is binding on the appellant 
institution. 
„< tis not denied that in certain circum- 
stances the Inéolvency Court can refuse to 
admit a judgment debt. The leading case 
,on-thé question as to how far an Insolvency 
-Oourt- should consider itself bound by a 
-decree is Ex parte Lennox; In re Lennox 
:(1) and it will be seen therefrom that no 
«Judgment or decree is binding ‘on the 
¿Insolvency Court, that the business of an 
Insolvency Court is to ascertain whether 
;a debtis true or not, and that although the 
sJudgment and decree are binding on the 
‘parties to it, whether the debt is true or 
«false and whatever the judgment and decree 
imight be, yet the Insolvency Court is not 
+80 bound; for the Insolvency Oourt will 
- not and should not ordinarily go behind the 
-deoree. unless it has reason to believe that 
. the decree was brought about by fraud or 
. Collusion. or is unjust. As pointed out by 
.Lord-‘Esher in the case. above referred to, 
-a judgment is prima facie evidence of the 
- correctness of the debt. He says: 
, .:"It cannot be doubted that a judgment is prima 
facie evidence of a debt, and that a judgment or 
-” Order tö which a debtor has consented is far stronger 


-Which it purports -tos Be’ given, than a mere 
7 judgement by. default, -It is very strong evidence 
;against. him. Nevertheless, it seems to me that 


- the Court is entitled toiaquire into the alleged debt; 
and the Court, exercising a judicial authority, is 
‘bound to do so upon a sufficient cause being shown.” 
This principle has been followed in In re 
. Van Laun; Ex parte Chatterton (2). in which 
Cozens-Hardy, M. R., quotes with approval a 


passage in the judgment of Bigham, Jọ ` 


. Which was the subject of appeal: 
_ “The.tristee’s right and duty when examining a 
‘proof for the purpose of admitting or rejecting it is 
~ to require some satisfactory evidence that the debt 
- on which.the proof is founded is a real debt, No 


- judgment recovered against the bankrupt, no covenant . 


< given by or account stated with him, can deprive 
‘ the trustee of this right. He is entitled togo behind 
~ such forms to getat the truth, and the estoppel to 
: whick the bankrupt may have subjected himself will 
*s not prevail against him.” . 

Reference has been made by the learned 


` © (1),(1886) 16 Q B D 315; 55 L J Q B 45; 54 L 
T 489; 34 W R51 : 


we 


4 


`~ @)-(1907) 2 K B23; 16LIK B644; 97 LT 69; 


‘.2,d4° Manson 91; 518.3 344; 23T LR 384. 
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Advocate for the appellant to Narasimi 
Sastri v. Official Assignee of Madras (. 
a judgment of Ramesam and O-rnish, J. 
In that case there was only one credit» 
and only one debt; and it was contende 
by the insolvent that the decree was passe 
ex parte. The judgment-debtor, wk 
became insolvent, contended that he ws 
not properly served with summons in th 
case and that the debt was a fictitious one 
Ramesam, J. in his judgment, states hi 
opinion that it was Dot a case to which th 
principles enunciated in Hz parte Lennoa 
In re Lennox (1) and In re Van Laun; E 
parte Chatterton (2) could be usefull, 
applied; for, if the debt was a fictitious one 
the Ofcial Assignee had no jurisdiction 8 
all. The learned Advocate for the appel 
lant relies not so much upon the decisio» 
in this case as upon a remarkin the judg 
ment of Lord Esher in In re Flatau; Eo 
parte Scotch Whisky Distillers (4) to the 
effect that 
“the Court of bankruptcy is bound in every case as » 


matter of course to go behind a judgment is » 
preposterous proposition.” 


Applying the above principles to. the 
facts before us, it seems clear that’ the 


- Insolvency Court is entitled to go behind 


the decree of this Gourt above referred tc 


-if it is obviously an unjust decree which 


could not be .enforced without “doing 
injustice to the creditors represented by. the 
Official Assigaee, The decree against ‘the 


insolvents:and defendant No. 3 -in O0, 8. 


eee “No; 8 of 1924 was a joint decree; and, there 
“evidence against him of the validity of the debt for `- 


is no difference at ‘all between the,cases‘of 
the defendants and their :brother;.defén- 


- dant No. 3; and in fact they held a comnién 
~üpon' ertain allegations being brought forward, ' 


appeal with common grounds of appeal. 
It follows, therefore, that if the. legal 
representatives of the insolvents and ‘the 
Official Receiver had been on the record, 
they would necessarily have succeeded; so 
thatit is quite clear that an injustice has 
resulted from the non-appearance on the 
record of the Official Receiver. The 
Insolvency Court was therefore entitled to 
go behind the decree and to say that the 
judgment debt of the appellant was not 
a true one. WE 

It is next contended tbat even if the 
decree be re-opened, the Insolvency Court 
ought to reconsider the question whether 
the mortgage debt was really binding on 
the plaintiff institution and whether the 
trial Court in O. 8. No. 8 of 1924 was not 


(3) 59M L J 321; 129 Ind. Oas. 650; A I R 1930 
Mad. 751; (1930) M W N 396; Ind, Rul, (1931) Mad, 


4, 
(4) (1889) 22 Q BD 83; 37 WR 42, 
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right in giving a decree in favour of the 
appellant and this Court in appeal wrong. 
As has been laid down by the authorities 
ciled above, if there is no reason to think 
that the judgment and decree are wrong, 
the Insolvency Court is b-und to follow that 
Judgment and decree. Tne Insolvency 
Oourt in this case would not be justified in 
considering whether Venkatasubba Rao 
and Oornish, JJ. in Appeals Nos. 360 
and 361 of 1925 Venkataraman v. Sivaguru- 
natha Chettiar (5) are right or whether 
the trial Court is right. There is naturally 
a strong presumption that the Appellate 
Oourt was right; and only if the appellant 
was able to show that in some way a 
miscarriage of justice had been brought 
-about inthe Appellate Court, would the 
Insolvency Court be bound to consider 
$ whether the decision of the Appellate Court 
Was Tight or not. The appellant has not 
- been able todo that; and the lower Court 
was therefore justified in holding on the 
strength of the judgments in Appeals 
Nos. 860 and 361 of 1925 Venkataraman v. 
Sivagurunatha Chettiar (5) that the debt of 
- the appellant was not a true one. : 
. The present case ia slightly different 
from thcse that have been quoled before 
-Me, in that it is alleged in the affidavits of 
the appellant filed in the Court below that 
‘the Official Receiver was aware of the 
existence of the proceedings and yet did 
nob. take the trouble to get himself brought 
“on record. There is no reasen:;;to think 
“that there was a wilful default and that the 
Official Receiver who had charge of the 
: insolvent's estate at tha time of the hear- 
“ing of Appeals Nos. 350 and 361 of 1995 
“Venkataraman v. Sivagurunatha Chettiar (5) 
failed or neglected his duty.. Assuming, 
< however, that the Official Receiver did neg- 
ligently fail to bring himself on record, 
Aa cannot say on the principle enunciated 
_ above that this would in any way make the 
case of the appellant any stronger. If the 
. Insolvency Oourt is entitled to go behind 
the judgment and decree, it should consider 
$ whether. the alleged debt is true or not; and 
it matters not whether the Official Receiver 
was a party to the appeal or not. 
appeal therefore faiis ang is dismissed with 
costs of respondent No.2. < 
N.S, Appeal dismissed. 


(5) A TR 1953 Mad. 639; 144 Ind. -Cas, 584; Ind: 
Rul. (1933) Mad. 442. 44 Ind. -Cas. 584; Ind 
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CALCU) TA HIGH COURT 
Criminal Revision No. 709 
of 1938 
December 1, 1938 
BARTLEY AND Henpeeson, JJ. 
SATYENDRA NAT ct MAZUMDAR AND 
ANOTJER—- A CCUSED— PETITIONERS 
versus : 

EMPEROR—Opposita Party 

Penal Code (Act XLV of 1860), 3. 124-A—Allega- 
tion held not directed against Government but per- 
sons responsible for accommodation of prisoners— 
Accused held could be convicted under s. 124-A but 
sentence of fine would be amply justified. 

The matter in question was headed “ Condition 
of Political Prisoners in Midnapore Jail. Petition 
for interview with Mr. Subhas Bose." The allega- 
tion made therein was not against the Government 
at all; being against the jamadar and othérs who 
were in charge of the accommodition, A Press Com- 
munique was issued denying the suggestion or 
allegations made in this composition, This Press 
Communique was also immediately published in 

“full: : 


Held, that insinuations of this character publish- 
ed as they were, in the form of news item could not 
fairly be construed as calculated to excite disaffec- 
tion towards the Government established by law. 
If the language used could bear any such construc- 
ticn, in view of the immediate publication of the 
Government Communique asentence of fine would 
be sufficient punishment for any offence which might 
have been committed, 

_ Messrs. N; K. Basu, S. C. Talukdar, P. K. 
Ray, Saradindu Kumar Neoji, Jyo'sna 
Sunkar Bhaduri and Himadri Nath Bisi, 
for the Petitioners. 


Mr. D. N. Bhattacharya, for the Crown. . ` 
Bartley, J.—The:Rule was issued on 
the Ohief Presidency Magistrate to show 
cause why the convictions of the petitioners 
who are the editor and printer and publisher 
-of a vernacular newspaper Ananda Bazar 
‘ Patrika should not bə set aside. The 
petitioners have been convicted under 
s. 124-A, Indian Penal Oode, in connection 
with a matter which appeared in. print in 
the issue of the Ananda Bazar Patrika, 
dated March 2, 1938. The matter in question 
was headed “Condition of Politica) Prisoners 
in Midnapore Jail. Petition for interview 
with Mr. Subhas Bose’. It began by 


. saying that on February 7 last the political 


prisoners in Midnapore Jail had sent re- 
minders to Mahatma Gandhi. and to the 
Government of Bengal regarding théir 
demand for release. No reply had been 
received to this. It went on to say that 
it is reported that the condition of the 
political prisoners in Midnapore Jail is 
quite alarming. A jamadar there, accom- 
panied by a party of sepoys, threatened 
them that lathi would be usedon them and 
warned them saying, what had happened 
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at Dacca would be repeated here also. 

. “A rumour hab spread to the effect thata lathi 
charge was made there on the 12th or 13th. 

It is reported that the political prisoners in the 
Midnapore Jail have to remain confined the whole 
day within a small, dark space. Besides that there 
are maltreatment and threat of lathi charge. Having 
informed the Jail Superintendent about the threat of 
lathi charge, the political prisoners enquired whether 
the policy of the present Government was repressive, 
But no reply was received.” 


A Press Communique was issued denying 
“the suggestion or allegations made in this 
composition. This Press Communique was 
published in full in the issue of the Ananda 
Bazar Patrika on March 9 following. The 
„question for our decision is whether in 
view of the provisions of s. 124-A, Indian 
Penal ode, the publication mentioned 
above brought or attempted to bring into 
hatred or contempt, or excited or attempted 
to excité disaffection towards the Govern- 
ment established by law in British India. 
Prima facie, the matter complained of is 
publication of a false information and that 
falsity was admitted by the subsequent 
publicatiou of the Government Communique. 
In’ order to support .the conviction for 
sedition, the learned Depuly Legal Remem- 
‘brancer has referred to the first sentence 
in the article which states... ‘that re- 
minders ‘had been sent to the Government 
‘of-Bengal.’- He argues that the object of 
this opening. was to connect the idea-of 
Government in the minds of the possible 
readers of the document, with the alle- 
gations of threat to and ill-treatment of 
political prisoners in the Midnapore Jail. 
Jt. seems to us to be somewhat far-fetched 
$ö: Assign any. such interpretation to the 
TJanguage used in.the article. The specific 
‘allegations made are not against the 
Government at all. They are against a 
jamadar and against the persons whoever 
they may. be, responsible for the accom- 
modation assigned to the political prisoners 
in.the .Midnapore Jail. lt seems to us 
difficult to. hold that insinuations of this 
character published as they were, in the 
form. of news item,can fairly be construed 
,a8: calculated to excite disaffection towards 
he Government established by law. 
_Minally, if the language used could bear 
-any such construction, in view of the 
Immediate publication of the Government 
Communique, a sentence of fine would, in 
<our opinicn, have been an amply sufficient 
punisLment for any offence which might have 
been committed. 


“In ‘the result; this Rulé must be made 
absolute. The convictions of the petitioners 
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and sentences passed on them are set aside 
They will be discharged from their bail, 
Henderson, J.—I agree. 
D. Rule made absolute. 


pi 


MADRAS HIGH COURT 
Appeal No. 273 of 1936 
August 10, 1938 
PANDRANG Row, J. 

SOCIETY ror PROPAGATION or GOSPEL. 
in FOREIGN rARTS AND ANOTHER — 
ÅPPELLANTS 

versus - i 
R.SAMA RAO NAIDU — RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 20—Suit 
by lessor to recover rent — Lease silent as to place 
where rent is to be paid—Question as to where it is 
payable isto be decided with'reference to s. 49, 
Contract Act (IX of 1872)—Lease executed and 
registered at S in District T — Agreement to give 
lease entered into at M where lessor lived—Suit to 
recover rent instituted by lessor at M—-Circumstances 
showing that parties intended to make payment at 
M— Court at M held had jurisdiction to try suit. 

Wherea lease is silent asto the place where the 
rent is to be paid, the question as to where it-is 
payable is to be decided with reference to s. 49, 
Contract Act, which provides that when no place is 
fixedin the contract for the performance of it, it is 
the duty of the promisor to apply to the promisee to 
appoint a reasonable place for the performance of 
the promise and to perform it at such place, If from 
the circumstances in which the contract in question 
was entered into, it is reasonable to infer that the 
intention ofthe parties was that performance was. to 
bein a certain place, that inference should be. drawn 
whether the rule of the English Common Law. which 
requires the debtor to seek the creditor applies or not 
to india. ae , 

A certain lease was executed and registered at 8- in 
District T although the agreement to take the lepse 
was entered intoat M where the lessor lived, -Rhe 
rent was payable in cash. A suit was instituted by 
the lessor at M to recover the rent. The question 
arose as to whether the Court at M had jurisdiction 
totry the suit. The facts and the circumstances 
showed that the intentionof the parties was that 
payment ofrent was to be made at M and that if as a 
matter of fact the lessee had applied under s. 49, 
Oontract Act, to the lessor to fix the place of payment, 
M would have been fixed as the place of pay- 
ment: 

Held, that the Court at M had jurisdiction to enter- 
tain the suit. Sontram Jetmuil v. R.D. Tata & Co, 
Ltd, (1), relied on. i a 

A. against an order of the City Oivil 
Court, Madras, dated February 27, 1936, 
. Messrs. T. M. Krishnaswamy Iyer and-T. 
A. Anantha Iyer, fcr the Appellants. A 
Messrs. R. Gopalaswamy Iyengar and S. 


Sankara lyer, for the Responnent, 


Judgment.—This is an appeal from 
the order of the City Civil Judge, Madras, 
dated February 27, 1936, directing that 
the plaint in O. S. No. 1124 0f 1935 should 
be returned for presentation to the proper 


. . 
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Court. The suit was one instituted by the 
Society for the Propagation of .the Gospel 
in Foreign Parts by its authorized agent, 
the Lord Bishop of Madras as plaintiff 


No. 1 and by the Hon'ble Sir David Deva- . 


doss, Kt., the Treasurer of the Central 
Church Council of the Socrety as plaintiff 
No. 2. The suit was to recover arrears of 
rent due on a lease executedin favour of 
the defendant. The counter-part of the 
lease was executed by the defendant in 
favour of the Superintendent of the S. P. 
G. Mission, the late Dewan Bahadur Paul 
Appaswami (then City Civil Judge) fora 
period of three yearsin respect of certain 
lands in Padrikotagam village in Shiyali 
Taluk in the Tanjore District, The net 
rent payable was Rs. 2,626-8-0. The deed, 
Ex. A, is silent as to where the rent was to 
be paid. It saya: “I shall pay this amount 
before May 14 of the respective year and 
obtain receipt.” As the deed required 
registration, it was executed and registered 
in the Shiyali Taluk and not in Madras 
though the agreement to take alease was 
entered into at Madras itself where Mr. 
Paul Appaswami lived. His address is 
given in Ex. A as Ritherdon Road, Vepery 
Madras, The defendant resisted the suit 
on several grounds one of which was want 
of local jurisdiction in the City Civil Court 
to entertain the suit. On this preliminary 
question of jurisdiction, the learned Oity 
Civil Judge came to the conclusion that 
the plea of want of jurisdiction was well 
founded and made the order referred to 
above directing the return of the plaint: 
andthe merits of the claim were not gone 
into. The only point therefore that arises 
in this appeal for determination is whether 
the plea of want of local jurisdiction is 
sound. 

The question of local jurisdiction is 
determined by s. 20, Civil Procedure Gode, 
which provides that a suit may be institut- 
ed inthe Court within the local limits of 
whose jurisdiction the cause of action 
wholly orin part arises. The question is 
whether in this case the cause of action 
arose wholly orin part within the limits 
of the City of Madras. It is obvious, and 
the point is not contested, that if the place 
where the rent was to be paid under the 
deed, Ex. A, was Madras, the City Oivil 
Court, Madras, will have local jurisdiction. 
So the question narrows itself into this: 
was the rent pasable under Ex. A at 
Madras. As observed already, the deed 
itself is silent as tothe place of payment. 
In, similar. cincumgtances. it has been held 
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in some cases that the rule ofthe English: 
Ocmmon Law thatthe debtor should seek: 
his creditor would apply to India also,! 
but this has been doubted to some extent: 
in other cases. The latest pronouncement ' 
onthe subject which is of the highest 
authority is to be fonnd in Soniram Jetmull: 
v. R. D. Vata & Co., Ltd. (1), in which. the 
previous pronouncemen: of their Lordships 
of the Judicial Committee in Bansilal Abir- 
chand v. Ghulam Mahbub Khan (2), has 
been referred to. Itisin my opinion un- 
necessary togo beyond the observations of 
the Judicial Committee in Soniram Jetmull . 
v. R. D. Tata & Co., Ltd. (1). Apart-from 
the applicablity of the general rule of the - 
Common Law in England which requires a 
debtor to seek his creditor and the limita. 
tion to which it issubject, namely that it 
applies only when the creditor is within: 
the realm, the point is to be decided with 
reference to s. 49, Contract Act, which- 
provides that wken no place is fixed in the 
contract for the performance of it, it is the’ 
duty of the promisor to apply to the pro-': 
misee to appoint a reasonable place for the 
performance of the promise and to perform 
it at such place. In Soniram Jetmull v. R. 
D. Tata & Co., Ltd. (1), their Lordships of 
the Judicial Committee observe that as 
this section inthe Oontract Act makes- it 
the duty of the promisorto apply for the 
appointment of a reasonable place, if that 
duty is disregarded by the promisor, his 
disregard or neglect to perform ‘thei 
statutory duty imposed on him cannot 
better his position. The final pronounce-: 
ment in Soniram.Jetmull v. R. D. Tata & 
Co., Ltd. (1), was as follows : 

“Their Lordships donot think that it is possible 
to accede to the present contention thats, 49, 
Oontract Act, gets rideof inference that should 
justly be drawnfrom the terms of the Contract 
itself or from the - necessities of the case, involving’ 


in the obligation to pay the creditor the further 
obligation of finding the creditor so as to pay him.” : 


In other words, tnerefore, if -from the 
circumstances in which the contract in 
question was entered into, itis reasonable 
to infer that the intention of the parties - 
was that performance wasto beina cere 
tain place, that inference should be drawn 
whether the rule of the English Common 


() ATR 1927 PC 156; 102 Ind. Oas. 610; 5 R 451; 
541A 265;53M LJ 25; 45 O L J 633, 29 Bom. LR 
102; 31 O W N 998; (1927) M W N 520; 29 Bom. LR 
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Law which requires the debtor to seek the 
creditor applies or not to India. Applying 
this rule tothe facts of the present case, 
Tlave no dcubt that the intention of the 
Parties must have been at the time that 
the payment of rent was to be made in 
Madras which was the place where the 


local cfce, soto’ speak, of the S. P. G; 


Mission is'situated and wkere Mr. Paul 
Appaswami was living at the time Ex. A 
was executed in bis favour. It is ‘in my 
opinion mest unlikely that Mr. Paul Appa- 
swami would have agreed to the payment 
of rent in Shiyali Taluk itself to some 
person whom he was to send or ‘authorize 
for tke purpose. -The learned trial Judge 
in the Court below appearsto have been 
led away by considerations which are 
really irrelevant “in the present suit or 
rather by circumstances which do not exist 
in the present suit, namely that if rent is 
payable in paddy,it would be most un- 
reasonable or ingcnvenient to require a 
lessee to pay rent in respect cf lands in 
Shiyali Taluk at Madras. Ido not wish to 
pronounce any opinion on this question as 
that-does not arjse in’ the present case. 
The rent is payable in ‘cash and the argu- 
ment based on inconvenience does not 
apply to the factsof the present cage. The 
principle to be applied is not cne to be 
applied absolutely without any regard to 
the particular circumstances of each case 
but one which has to be applied with par- 
ticular regard to the circumstances in 
which the particular contract came to be 
entered into. The learned Advocate for the 
defendant-respondent has argued that from 
the factthat some previous payments in 
respect of previous leases were made at 
Cuddalore, it must be presumed that the 
intention of the parties was that tke rent 
payable under Ex.A also wasto be made 
at Cuddalore. This argument appears to 
be anew one inthe sense that it does not 
appear to have been put before the Court 
below or raised in tke written statement. 
In any case I have gone through the cor- 
respondence in question relied upon on 
behalf of the respondent and I am unable 
to draw the inference that I am, asked to 
draw, namely that the intention of the 
parties when Ex. A was executed was that 
the rent was tole paid elsewhere than at 
Madras It may be that on special occa- 
sions for special reasons, it was: convenient 
for the treasurer orthe Superintendent to 
arrange forthe receipt of rent at Cudda- 
ldre but: beyond this the correspondence 
does not establish that the rent was to be 
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paid at Ouddalore alwaysorasa matter of 
course. Theinference to be drawn in the 
circumstances from the position of the par- 
ties andthe fact thatthe rent was to be 


-paid in cashis that both parties ‘tc the 


contract Ex. A intended that the rent was 
to be paid at Madras to Mr. Paul Appa- 
swami or his successor-in-office, and:] have 
no doubt thatif asa matter of fact the 
defendant had applied under s.49 to: his 
lessor ‘to fix the place of payment, Madras 
would have been fixed as the place for 
payment. By omitting to apply for fixing: 
the place of performance ike defénhdant 
cannot puthimself in a better position. 
Of course this is not in any way to throw 
doubt on his defence that the payments 
made by lim amount toa fall discharge of 
the plaintiff's claim. In these circumstances 
I am of opinion that the lower Oourt was 
wrong in coming to the conclusion that it 
had no local jurisdiction to entertain the 
suit. The appeal must, therefore, be allowed ° 
and the order appealed from set aside, the 
lower Court is directed to receive the plaint 
and restore the suit to its original number 
on tke file and dispose of it according to 
law. The appellants are entitled to their 
costs of this appeal from the resp.ndents.. 
Costs in the Court below already incurred 
and tobe incurred in future should be 
provided for in the revised decree of the 
Court below. 


N.S. Appeal allowed. ` 


- amanna 


CALCUTTA HIGH COURT 
Oivil Rule No. 1542 of 1937 
August 10, 1938 
Esatey, J. 
SUDHIR OHANDRA NAG AND OTUERS— 
DEFENDANTS— PETITIONERS 
5 VETSUs 
NAZIR MAMUD SHEIK AND oTuges— 
OppusiTE PARTY : i 

Bengal Tenancy Act (VIII of 1885), s. 174 (5)— 
Deposit of amount resoverable in execution of decree, 
whether condition precedent or contemporaneous act 
in connection with admission of appeal—Civil 
Procedure Code (Act V of 1908), s. 118—Court, if 
has power under s. 148 to extend time provided by 
8.174 (a), Bengal Tenancy Act (VIII of 1885), for 
making deposi:. 

An ‘admission of an appeal’ must mean acceptance 
of the memorandum of appeal by the proper officer 
of the Court after its presentation with a view to 
szouriag its registration. Section 174 (5) of the 
Bengal Tenancy Act, contemplates that the amount 
recoverable in execution of the decree must be de- 
posited with the Appellate Court immediately after 
the presentation of the appeal to the Court in ques- 
tion and before ite registration. The deposit of the 
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miount is, therefore, a condition precedent or at any 
ale a contemporaneous act in connection with the 
dmission of the appeal. An appeal therefore is in- 
uompetent where the deposit is not made before or 
nu the date of its registration. Bidkubala Dasi v. 
Cumud Nath Das (1), relied on. 

Section 148, Civil Procedure Gode, only refers to 
4 period fixed or granted bya Court for the doing 
4 an act prescribed or allowed under the Code of 
Jivil Procedure. A Oourt thersfore has no power 
ander s. 148, Civil Procedure Oode, to extend time 
provided under s 174 (5), Bengal Tenancy Act for 
making a deposit. Bibi Sharofan v. Mahmed 
Mabibuddin (2), relied on. 


C. Rule issued from an order of the Dis- 
trict Judge, Mymensing, dated June 10, 1937. 

Mr. Prafulla Chandra Nag, for the 
Petitioners. 

Mr. Birendra Kumar De, for the Opposite 
Warty. 

Mr. Surajit Ch, Lahiri, for the Deputy 
Registrar. 


Order.—In this case certain judgment- 
debtors made an applieation under s. 174 
(3), Bengal Tenancy Act, in order to have 
an executian case set aside on the ground 
that there had been material irregularities 
in publishing the sale and that-they had 
sustained substantial injury as a result 
thereof. Their application was dismissed 
by the Jearned Munsif and the judgment- 
debtors thereupon appealed to the learned 
District Judge who set aside the 
order of the first Court on findings to the 
effect that the judgment-debtors’ property 
had been sold at an inadequate price and 
that it had not been established that 
the requisite processes had been properly 
served. 

In this Court the main point taken on 
behalf of the decree-holders-petitioners is 
that the appeal to the lower Appellate 
Court was incompetent having regard to 
the provisions of 8. 174 (5), Bengal Ten- 
ancy Act. The section provides that an 
appeal shall lie against an order refusing 
to.set aside asale provided that no such 
appeal shall be admitted unless the ap- 
pellant deposits in Oourt the amount re- 
coverable in execution of a decree. In the 
present case the order of the Jearned 
Munsif is dated October +, 1936. The 
appeal was filed in tha Court of the District 
Judge just before the expiry of the 
prescribed period of limitation after making 
due allowance for the time required by the 
appellants for taking copies. The actual 
date of the presenti ion of the appeal in 
- the Court below was December 17, 1936. 
On that date the appeal was registered and 
the appellants filed an application asking 
for two months’ time to file proof of having 
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madle the deposit as required by s. 174 
(5), Bengal ‘Tenancy Act. They were 


allowed time till January 2, 1937. On 
that date, however, the appellants failed. to 
make the necessary deposit and asked for 
further time which was granted them till 
January 16,1937. On that date the dep sit 
was made and an order was pasasd tothe 
effect that the appeal should be put up 
for hearing under O. XLI, r. 11, Civil 
Procedure Code, on January 30, 1937. 

It is argued on behalf -of the opposite 
parties that the appeal to the lower 
Appellate Court was in fact competent as 
the judgment-debtors had sufficiently com- 
plied with the requirements of s. 174 
(5),’ Bengal Tenancy Act, by depositing 
the amount recoverable in execution of the 
decree within the period which had been 
allowed by the Oourt. With regard to this 
point, it is also: argued that the learned 
District Judge understood the expression 
‘admitted’ which has been used in sub- 
s. (5) of s. 174, Bengal Tenancy Act, to refer 
to the ‘admission’ of an appeal after a 
preliminary hearing thereof under O. XLI, 
r. 11, Civil Procedure Gode. These cone 
tentions I am unable to accept. In my view 
8. 174 (5) of the Act contemplates that the 
amount recoverable in execution of the 
decree must be deposited withthe Appel» 
late Court immediately after the presenta- 
tion of the appeal to the Court in question 
and before its registration. In this connec- 
tion, reference may be made to O. Xul, 
r.9, Civil Procedure Code, which provides 
that, where a memorandam of appaal is 
admitted, the Appellate Code or the proper 
officar of that Court shall endoree thereon 
the date of presentation, and shall register 
the appeal in abook to be kepi for that 
purpose. Having regard to the terms of 
the Rule quoted above, an ‘admission of an 
appeal must mean acceptance of tbe 
memorandum of appeal by ths proper. 
officer of the Oourt after its presentation 
with a view tosecuriag its registration. ‘he 
record in this case shows that tha appeal 
was presented and registered on Dacember. 
17, 1936, and it is clear that it was on 
that date that the appeal was admitted. As 
Pointed out by this Court in Bidhubala Disi 
v Kumud Nath Das (1), the deposit of 
the amount recoverable in execution of the 
decree is a condition precedent or at any. 
rate a ‘coatemporaneous act in connection 
with the admission of the appeal. This: 
being the case, itis clear that the requisite 
deposit should have been made not later 

(i) 67 O L J 211; 410 W N 1299, | oe, 
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than December 17, 1936. It 
argued on behalf of the opposite parties in 
this connecticn that the Jearned District 
Judge had authcrity to extend the time 
wifLin which the deposit might have been 
made under s. 148, Civil Procedure Code. 
In my view, however, this section is not 
applicable as it only refers to a period 
fixed or granted by a Court for the doing 
ofan act prescribed or allowed under the 
Code of Civil Prccedure. In this case we 
are not concerned with an act prescribed 
or-allowed by the Code of Oivil Procedure 
but with an act for which a statutory 
provision is made under s. 174 '5), Bengal 
Tenancy Act. It was pointed out by this 
Court in Bibi Sharofan v. Mahmed Habib- 
ud- Din :2). that when a statutory provision 
has been made with regard to the time 
in which a certain act must be done, the 
Court has no power to extend the time 
allowed under such provision. Having re- 
gard to the considerations stated above, I 
am of opinion that’ tte appeal preferred by 
the judgment-debtors to the learned Dis- 
trict- Judge was incompetent and it follows 
that the order of the Court below dated 
June 10, 1937, was made without jurisdic- 
tion. This being the case, this Rule is 
made absclute. The order of the learned 
District Judge is set aside. Other decree 
ofthe first Court is restored. I make no 
order with regard to costs. 


8. Rule made absolute. 
(2) 15 O W N 685; 10 Ind. Oas. 148; 13 0 L J 535. 





MADRAS HIGH COURT 
Appeal No. 243 of 1932 
September 21, 1937 
PANDRANG Row anp VENKATARAMANA Rao, JJ. 
MALAYALAM Fl ANTATIONS, Lrp. 
— ÅPPELLANTS 
Versis 
NAGASURI VEERARAGHAVIAH 


—RESPONDENT 
Contract — Penalty — Mining rights in land sold 
by its owner—Sale deed providing that vendor would 


pay land assessment, and in default, vendee by paying . 


same would be absolute owner of property—Covenant 
held amounted to penalty and should be relieved 
against. 

The mining rights ina certain land were sold by 
its owner. The deed contained a term that the 
vendor should pay the assessment on the land and 
that incase he committed default in any year, the 
vendee, his heirs, executors, administrators and 
assigns would,.on payment to Government of such land 
assessment, be entitled to hold and possess with 
foll and absolute rights the property in respect of 
which such payment had been made. The vendor 
committed a default in payment’ of latid-assesement 
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and the vendee on payment of the same brought 
suit for declaration that he was an absolute owns 
of the property: hi 

Held, that the covenant was more or less a claus 
in terrorem and in the nature of a penalty which wa 
out of proportion to the possible injury which th 
plaintiff might have suffered by reason of the nop 
payment of assessment. The covenant should, there 
fore, be relieved against. E 

A. against the decree of the Sub-Judge 
Nilgiris. Ootacamund, in O. S. No 43 o. 
1931. 

Messrs. King and Partridge, fcr «the 
Appellants. 

Messrs. Vasudevan and Bhagavat, for the 
Respondent. . 


Venkataramana Rao, J.—T isis an 
appeal from the decree of the learned 
Subordinate Judge of the Nilgiris, Ootacas 
mund giving a decree in favour of the 
plaintiff in terms of para. 22 (a) of the 
plaint. The property belonged to cne Percy 
Guard: 

Oa March 1, 1901, te granted the mining 
right in tte suit property to cne Walter 
Morreg. Subsequently he sold all the 
mining rights tothe plaintiff by a deed 
dated June 1, 1914. By a release deed of 
even date Walter Morres surrendered -all 
his mining rights in favour of the plaintiff. 
The document executed by Percy Guard 
in favour of the plaintiffs is Ex. A in the 
case. Percy Guard died scmewhere about 
1916 and letters of administration to his 
estate were granted to Walter Morres in 
1917. As administrator he sold the property 
to the East India Tea and Produce Oo., 
Ltd., which has since gone into liquidation 
and the rights of the East India Tea and 
Produce Co, Ltd., are now vested in the 
present defendants they having purchased 
the same in 1923. : 

One of the terms of Hx. A is that the 
owner of the property for the time being 
should pay the assessment on the land and 
that in case he commits default in any year, 
the vendee, his heirs, executors, adm nistra- ` 
tors and assigns will, on payment to Gov- 
ernment of such land assessment be entitled 
to hold and possess with full and absolute 
rights the property in respect of which 
such payment has been made On March 
10, 1915, there was default committed in 
the payment of land assessment. On March 
11, 1918, the plaintiff wrote to the Tahsildar 
to find outif the assessment had been paid 
and on receiving informa'ion from Lim that 
ithad not been paid himself sent the 
am unt on March 18, 1918 <A week there- 
afier (March 21, 1918), the defendants also 
Sent the amount of assessment but the 
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revenue authorities declined to receive the 
said -amount on the ground that it had 


already been received from the plaintiff:. 


Subsequent ta this payment, an order was 
made transferring the patta in the name of 
the plaintiff but later on representation 
made on behalf of the administrator the 
order were cancelled. Again under Ex. A 
the vendor for himself, his heirs, executcrs, 
administrators and assigns convented that 
he weuld do all such acts as may be requir- 
ed ofhim which are necessary for the 
purpose of getting the mining license in 
orderto enable the plaintiff to carry on 
mining operations. This the defendants 
failed todo. Misunderstandings arose in 
consequence thereof. The ground of the 
misunderstanding seems to be that the 
Government insisted on the defendants 
making an initial deposit of Rs. 500 and 
executing an indemnity against all losses 
that may result in consequence of the 
mining operations that will be carried on 
by the plaintiff. The defendants seem to 
have called upun the plaintiff to make the 
said deposit and to execute the indemnity 
bond but the plaintiff declined. As a 
résult cf tbese misunderstandings, the 
plaintiff filed this suit for a declaration 
that by reason of the default committed 
by the defendants in the payment of land 
assessment under the terms of Ex. A, he 
has become the absolute owner of the suit 
property on payment by him of the land 
assessment on March 13, 1918, as afore- 
said or in the alternative to direct the 
defendants to do allthe necessary acts which 
are incumbent upon them to do to get the 
mining license and that he should not be 
called upon to pay the initial. deposit or 
execute the indemnity bond. 

The learned Subordinate Judge gave a 
declaration in favour of the plaintiff as 
prayed foronthe ground that he had be- 
come the absolute owner by virtue of the 
covenant in Hx. A. Itis against the said 
decision that the present appeal has been 
preferred by the defendants. It seems to 
us that the covenantin and by which the 
plaintiff should become the absolute owner 
of 200 acres of land by reagon of any default 
in the payment of land assessment com- 
mitted by the vendor or bis executors, 
administrators and assigns appears to be 
more or lessa clause in terrorem and in 
the nature of a penalty which is out of 
proportion to the possible injury which the 
plaintiff might suffer by reason of the non- 
payment. At the same time it must also be 
noted that the-defendants were under the 
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terms of the sale-deed Ex. A bound to pere 
form all that was required of them to get 
the mining licence in favour of the plaintiff: 
and that they were not justified in calling: 
upon the plaintiff topay the initial deposit 
and to execute the idemnity bond because 
the Government made a demand upon 
them. The plaintiff is really anxious that 
he shculd be allowed tocarry on the mining- 
operations and that the defendant them- 
selves should give him all facilities in 
order toenable him to do co and he has- 
before us stated that he would be content 
if those rights are secured in his favour by 
a decree in the alternative as prayed for 
in para. 22 (b) of the plaint. It seems to 
us that the offer is a very reasonable one 
and it has been agreed to by Mr.O. T. G, 
Nambiar on behalf of the defendants-appel- 
lants. 

We therefore set aside the decree of the: 
lower Court and pass a decree in terms, of 
prayer (b) of para. 22 of the plaint directing 
the defendants to make the necessary 
application to the revenue authorities and 
to do all acts required of them to secure to 
the plaintiff a proper mining lease to carry 
on mining operations on the suit lands. 
We also wish to make it clear that the 
plaintiff will not be called upon by the 
defendants to pay the initial deposit or 
execute any indemnity bond, a condition of 
the defendants securing the lease for the 
plaintiff. We direct the appellants to pay: 
half the costs of the appeal to the respond- 
ent. The order as to costs made by the 
Court below will stand. The decree will 
also direct the appellants-defendants to 
pay the respondent-plaintiff Rs. 292 being 
the assessment paid by the plaintiff in reg- 
pect of the suit property. 

N.-8. Decree set aside. 


CALCUTTA HIGH COURT 
Second Appeal No. 1253 of 1935 
December 3, 1937 
R. ©. Mitrar anp BISWAS, JJ. 
SURJA KANTA ROY CHOUDHURY AND 
OTHERS—P LaINTIFES—APPELLANTS 
versus 
SECRETARY or STATE—Degenpant 
— RESPONDENT 
Bengal Land. Revenue Assessment Regulation (III 
of 1828), s. 18-~Grant of waste land in Sunderbans. 
to lotdar under Waste Lands Rules for 99 yeara— 
State, whether becomes landlord as dejined in Bengal, 
Tenancy Act (VIIL of 1885)—-Terms of actual grant, 
whether can make State landlord—Potta conferring 
proprietary rights on grantee, his heirs and assigns. 
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—Rght to engage with Government same as that of 
temporarily settled estate—Grant included in Re- 
gister A under Land Registration Act-—Government 
demand termed as ‘revenue’ — Relationship of 
landlord and tenant held, was not created between 
Government and grantee—Part of grant diluviated 
~—Claim for abatement of revenue under s. 52, 
Bengal Tenancy Act VIII of 1885), whether lies in 
Civil Court. ? 

The right of property in the Sunderbans claimed 
and declared to be vested in the State by s. 13, 
Bengel Land Revenue Assessment Regulation (III 
of 1828) is not of the same category as the right 
of property vested in a private person which may 
in a sense be regarded as a derivativeright. The 
right of property so aseerted in the State in the 
said section is the right of property in the Sovereign 
by reason of conquest. Such proprietary right in 
the Government was not of the same class as its 
property right in what are technically known as 
khas mahals, where its position is that of a pri- 
vate proprietor. By the forceofs. 13 of Regulation 
TIL of 1828 alone, the State does not therefore be- 
come a “landlord “ as defined in the Bengal Ten- 
ancy Act, when it grants to a person a tract of 
the Sunderban forest. If the terms of the actual 
grant or assignment make it a landlord, that is 
another matter, for the State can also grant leases 
of its property in such a capacity. [p. 126, col. 


L 9 

Tn the year 1854 the Sunderbans Commissioner 
acting on behalf of the Gevernment granted to a 
lotdar 9 large block of waste land under the Waste 
Lands Rules of 1853. The terms of the potta con- 
ferred a “ proprietary right inthe grant” on the 
grantee, his beirs, executors and assigns, and the 
right to engage with Government on conditions 
applicable to owners of temporarily settled estate. 
The grant was to be surveyed and measured be- 
tween the 20th and the 30th year, as to render 
accurate measurement possible; there was no pro- 
vision for 1e-survey and re-measurement at any other 
period within the period ofthe grant which was 
to last for 99 years, -but after the 99th year the 
grant was liable to be re-surveyed and re-measured 
with a view to re-settlement at a new rate, The 
Government demand was described as revenue and 
not as rent and made recoverable by the same 
process by which revenue could be recovered. The 
grant was included in Register A maintained 
under the Land Registration Act as tougi. The 
lotdar claimed abatement of the amount payable 
by him to the Government under his engagement, 
on acecunt of some portion of his grant being 
diluviated, under the provisions of s. 52, Bengal 

mancy Act: 
Tera. that the grant was an ‘estate’ as defined 
in s. 3 (4), Bengal Tenancy Act, and the plaintiff 
was ite ‘proprietor’ as cefined in sub-c]. llof that 
section. The relationship between Government and 
the plaintiff not being that of landlord and tenant, 
the claim for abatement could not be sustained in 
Oivil Court as what was payable by the plaintiff 
to the Government was revenue and not rent. 
Khetramont Dasi v. Jiban Krishna (1), distinguish- 


d. 

Š Held, also (obiter) that the Crown Grants Act 
applied to grants by Government of Sunderban 
lands, The Crown had unfettered discretion to 
impose any condition, limitation, or restriction in 
its grants end the rtight,- privileges and obliga- 
tions of the grantee would be regulated according 
to the terms of the grant, notwithstanding any 
provisions’ of any statutory or common law. The 
grant assuming to be a lease militated against the 
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right conferred by s. 52 (2), Bengal Tenancy Act, 
which section must consequently give way in view 
of the provisions of the Orown Grants’ Act 
Jnanendra Nath Nanda v. Jadunath Banerjee (2), 
relied on. [p. 126, col. 2; p. 127, col. 1.] 

A. from the appellate decree of the 
rt Judge, 24-Parganas, dated June 6, 

Messrs. S. C. Roy Choudhury and Ani- 
lendra Nath Roy Choudhury, for the Ap- 
pellants. 

Dr. Basak and Mr. Rama Posad, 
Mukhopadhya, for the Respondent. if 

Judgment.—The plaintiff appenls 
against the judgment and decree of the 
learned District Judge of 24-Parganas, 
dated June 6, 1935. The learned Subordi- 
nate Judge by his judgment and decree 
dated January 30, 1935, had decreed his 
claim, but the learned District Judge dis- 
missed his suit entirely, The facts are not 
in controversy, but the question raised is, 
we believe, one of first impression, and is 
of general interest so far as the lotdars 
of the Sundarbans are concerned. The 
question is whether a lotdar who is holding 
under a grant on the ter-ns hereinbelow 
noted is entitled to get abatement of the 
amount payable by him to Government 
under his engagement, on account of some 
portion of his grant being diluviated, 
under the provisions of s. 52, Bengal Ten- 
ancy Act. 

In the year 1854 the Sunderbans Com- 
missioner acting on behalf of the Govern- 
ment granted to one Bazlar Rahman a 
large block of waste land under the Waste 
Lands Rules of 1853. This grant is known 
by the name of Abad Dwarik Jangal, being 
Sunderban lot No. 106 of Oaptain Hodge's 
Map and touzi No. 1419 of the Collectorate 
of 24-Parganas. The area was then esti- 
mated to be 20,900 bighas. The potta which 
was executed on September 7, 1860, was in 
the standard form printed at pp. 93 and 
94 of the Revenue History of the Sundar- 
bans by Mr. Pargiter. One fourth of the. 
area was to be forever free from assess- 
ment, the remaining three-forths to remain 
“free of revenue” for the first 20 years, 
from the 21st to the 30th year assessment 
was to be at tle rate of one-nalf anna 
for every standard bigha, for the 31st to 
the 40th year at the rate of one anna per 
bigha, from the 41st to the 50:b year at the 
rate of one anna and a half per bigha, and. 
from the 5lst to the 99th year at the 
full rate of two annas per bigha. Olause 3 
of the potta provided that between the 
20th and the 30th year, either the Govern- 
ment or the grantee could have a survey 
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and measurement with the view of ascer- 
taining: the exact area of the lands contained 
in the grant and the revenue thereafter 
was to be fixed on the said measurement 
at the rates mentioned above. Olause 4 
of the potta is in these terms : 

“That after the 99th year, the grant shall be liable 
to survey and re-settlement snd to such mcderate 
assessment as May seem properto the Government of 
the day, the proprietary right in the grant, and the 
right of engagement with the Government remaining 
to the grantee, his heirs, executors or assigns under 
the conditions generally applicable to owners of eg- 
tates not permanently settled and that revenue equal 
to the amount annually paid from the lst to the 99th 
year shall be paid annually by the grantee, his heirs, 
executors or assigns until such survey and re- 


settlement or re-assessment as described above be 
effected,” 


The next clause made it obligatory on the 
grantee to clear and render fit for culti- 
vation within stated periods certain propor- 
tions of the grant under the penalty of 
the grant being resumed cn failure to do 
go. It isonly necessary for us to state that 
one-half of the area was to be cleared 
within the first 20 years, and threeefourths 
of the area (i, e. the whole of the area 
liable to assessment) was to be cleared 
within 30 years from the date of the 
grant. Clause6 deals with the manner of 
paying “the revenue”, and provides that 
it shall be recoverable by the Govern- 
ment by the process that now is or here- 
after may be in force for recovery of arrears 
of ‘Government revenue”. An analysis of 
the potta establishes the following: 


` (1) The Government demand is fixed on 
the basis of area; (2; the area was, at 
the date:of the potta, stated only 
. by guess; it was only a rough estimate, as it 
must be, as the grant was then a forest 
area; (3) the grant was to be surveyed and 
measured between the 20th and the 30th 
year, whenit was expected that the forest 
would be cleared substantially sə as to 
tender accurate measurement possible ; (4) 
there was no provision for re-survey and 
resmeasurement at any other period within 
the period of the grant which was to last for 
93 years, but after the 99th year the grant 
was liable to be re-surveyed and reemeasured 
with a view to resettlement at a new rate; 
(5) the grant was a proprietary grant, the 
grantee being entitled to have a resettle- 
tnent under conditions applicable to owners 
of temporarily settled estates, and (6) the 
‘ Government demand is described as 
revenue and madè recoverable by the 
sime process by which revenue can be 
_Tecovered 

These characteristics, we may state at 
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once, in our judgment, militate against the 
view that the relationship between the 
Government and the grantee was that of 
the landlord and tenant and that the 
Government demand, though described 
as ‘revenue’ was really ‘reat’. Ifthe jural 
relationship is that of landlord and tenant 
and consequently the Government demand 
is rent, there can be no doubt, (subject 
however to the question about the appli- 
cability and effect of the Orown Grants 
Act, which we shall consider later on), the 
plaintiff would be entitled to get abate- 
ment and to recover the excess amount paid 
by him under protest; if, however, what is 
payable is revenue, the suit is a miscon- 
ceived one, the relief of the plaintiff lying 
not in the Civil Court but in the hands of 
the revenue authorities, 

The interest of Bazlar Rahman devolved 
upon the Agra Bank, Ltd., from whom it has 
passed to the plaintiff. On September 9, 
1884, the Agra Bank applied for survey 
and measurement of the lot in terms of cl. 3 
of the potta. That prayer wasallowed and 
the lot was measured, The area was found 
to be 11,882 bighas. A revised potta and 
kabuliyat were recommended and sanctioned 
by the Board of Revenue on May 10, 1886, 
and they were executed on September 1, 
1887. The terms of the potta were the 
same as of the original potta of September 
7, 1860, with the exception that cl. 3, 
the clause that gave the right tothe grantee 
and the Government to survey and mea- 
sure was, as was apposite in the circum: 
stances, dropped out. The Government 
demand on the progressive scale in accord- 
ance with the terms of the original potta 
was calculated on the ascertained area of 
11,882 bighas and embodied in a dowi was 
executed by the Bank and attached to the 
kabuliyat. At the Cadastral Survey under 
Ohap. X, Bengal Tenancy Act, in the year 
1924-25, ths area of the lot was found to be 
less thin 11,382 bighas by 353 bighas 9 
cottas 13 chitaks. The plaintiff claims 
abatemeat for this deficit area at the rate 
of as 2 per bigha. : 

As we have stated above, if the relation- 
ship batween the Government and the 
plaintiff be thatof landlord and tenant, 
the plaintiffis entitled to succeed, for the 
Government demand would be “rent”. If, 
however it is “revenus” the celain is not 
sustainable in a Oivil Court. Mr. Roy 
Choudhary for the plaintiff appellant con- 
tends that as the grant was conferred by 
a potta for a fixed term or pariod, the word 
revenue used init must be taken to have 
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been used in a loose sense only. The 
consi“eration on which he moet strongly 
relies is that the Secretary of State for 
India is the proprietor of the Sunderban 
area anda grant by him toa person must, 
as a matter of law, confer only tenant 
right on the grantee. He supports his 
contention by reference to trat part of 
cl. (1) of s. 13 of Regulation IIL of 1828 which 
states that “the uninhabited tract known by 
the name of Sunderbans has ever been and 
is hereby declared still to be property of 
the State", and to the following passage at 
p. 51 of Mr. Sarada Charan Mitter’s Tagore 
Law Lectures of 1895 (Edn. 1) : 

“The settlement of land revenue in temporarily settled 
estates and khas mahals, takes place periodically. 
The Government is a landlord within the meaning 
of the wordas used in the Bengal Tenancy Act, 
and though the amount directly payable to the 
Government in khas mahale is rent, the paramount 
title of thestate carrying with itthe right to receive 
revenue and the proprietary right to receive rent 
uniting in the Government, the proprietary right 
merges inthe paramount title, and rent in such cases 
is called revenue.” 

Tt has further been broadly contended for 
by Mr. Roy Ohoudhury that only the 
settlement holders under the Government 
under the Permanent Settlement Regula- 
tion (I of 1793) are, or have been made 
“proprietors”, and that consequently their 
relationship with the Government is not of 
landlord and tenant, but that all other 
settlement-holders holding directly under 
the Government are “tenants”, 7. e. tenure- 
holders or ryots. He finally refers to the 
decision of the Judicial Oommittee in 
Khetramoni Dasi v. Jiban Krishna (1), 
and says that, that decision establishes 
that a Sunderban lotdar holding under the 
Government on terms exactly similar to 
the term3of the potta we have before us, 
is a tenure-holder. It is necessary to 
examine these contentions alittle more in 
detail. 

In the middle of the 18th century, the 
Moghul Sovereign at Delhi was only a 
titular one. The Hast India Oompany 
were the virtual Sovereigas of Bengal. 
On August 12, 1765, the Company obtained 
from Shah Alam, the titular Emperor 


of Delhi, the Dewani of Bengal, 
Behar and Orissa on an agreement to 
pay to the latter 26 lacs of rupees 


ag revenue, for the said provinces. 


Having obtained the Dewani from 
the Muhammadan ruler, they thought it 
prudent to follow the Muhammadan 


(1) 48 O 473; 60 Ind. Ous. 1; AIR 1921 P O 
33; 48 IA 39; 25 C W N 361; 40 M L J 232; 33 
OL. d 214 LLL W 248; 30 MLT 196 (PO), 
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system. From the Muhammadan financial 
system, they claimed the inheritance of 
aright to seize upon an unduly large por- 
tion of the gross produce as khiraj or land 
revenue, and coupled the same with their 
own doctrine of the proprietary right of 
the Sovereign by reason of conquest. The 
seven years which followed the grant of 
the Dewani were years of chaos, resulting. 
from double Goverament—the Dewani of. 
the English and the WNizamat of ‘the. 
Nawab of Mursbidabad, though at this: 
period attemps were made to gather infor- 
mation and to establish a machinery for 
collecting revenue and. making settlements 
(Tagore Law Lectures of 1895, pp. 29 and 
30; Field's Landholding and Relation of 
Landlord and Tenant in various countries 
of the World, Oh. XX), In 17/2 theCom- 
pany made settlement of the land revenue 
with the zemindars of Bengal for a period 
of five years, and the assessment was ad- 
justed yearly, year after year, till the 
Decennial Settlement of 1790, which was 
made permanent in 1793. The Decennial 
Settlements (confining ourselves to Jessore, 
24-Parganas and Bakerganj) w re made 
with the zamindars of what may be roughly 
said to be the culturable area in tle said 
districts or of such areas as though not 
under cultivation at the moment, were in 
the nature of patit and could be made cul- 
turable easily and with little labour and 
capital, the impenetrable forest bordering 
on the sea on the Gangetic delta known as 
the Sunderbans being excluded from these 
settlements. Just before the Permanent 
Sattlement, a controversy was carried on 
with great keenness between Lord Corne 
wallis and Mr. Shore as to whether the 
zamindars with whom the Decennial Settle- 
ments were to be concluded by the Gov- 
ernmeat were to be considered as fit for 
the responsible rigats of proparty and whe- 
ther permanent settlemsants were to be made 
with them. The Permanent Settlement 
Regulation, however, was passed in spite of 
Mr. Shore's strong protest, and though in 
form it recognized the zamindars as proprie- 
tors of the soil, it really made the za nindars, 
whos were formerly farmers, revenue-pro- 
prietors. In other words, in effect the 
Government purported to divest itself of the 
proprietary right in the soilin favour of the 
persons with whom the Permanent Settle» 
ments were concluded. The Decennial 
Settlements were made permanent with some 
degree of haste with the result that the 
boundary lineson the forest side of the 
rermanently settled estates bordering on 
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the Sunderbans were not fixed or defined 
with any degree of certainty. In fact in 
‘many permanently settled estates in Jessore, 
mo boundaries were given at all, and only 
at a latter period the zamindars were 
asked to supply boundaries, which they 
did by filing with the Oollector papers 
called hudcabandi papers. These docu- 
ments were mostly unreliable and inaccu- 
rate, larger areas than those actually settled 
with them being in almost all cases in- 
‘cluded within the boundaries, as the zamin- 
dars had by that time extended cultivation 
by encroaching upon the forest area lying 
on the borders of their estates. As cultiva- 
tion extended, scme of the huddabandi 
papers were even tampered with in the 
Collector's office in collusion with his amlas. 

From about the year 1770 attempts were 
made to encourage reclamation of some 
portion of the forest area within the 24- 
Parganas. Fiom 1770 to 1773, Mr. Claude 
Russell, the Oollector General, granted 
leases cf Jand to individuals on certain 
‘terms. These grants were known as 
Patitabadi taluks, but a larger scheme to 
bring under cultivation the Sunderban 
forest was embarked upon by Mr, Henckell 
(in 1783—88). His object was of a two- 
fold nature to increase the Government 
revenue, and to break up the lurches of 
dacoits and robbers in the forest area, 
Mr. Henckell made between 178: to 1783, 
144 grants known by the name of Henckell’s 
taluks, but-niost of those grantees cculd 
not make much out of the grants, because 
the zamindars obstructed them and dis- 
possessed them of areas reclaimed by them, 
“on the claim that the grounds cleared were 
parts of their permanently settled estates 
in which they had proprietary rights. The 
- result was that most of the grants made 
by Mr. Henckell were surrendered and a 
few only of Henckell’s taluks survived. The 
undefined boundaries of the permanently 
settled estates bordering on the Sunderbans 
created great difficulties in the way of the 
Government in making settlements of the 
Sunderban jiorest no part of which had in 
fact beén included in estates permanently 
settled. 

To overcome these difficulties, it was 
nececsary to determine what was exactly 
included in permanently settled estates and 
- to`prevent the zamindars from enlarging 
their claim, as cultivation extended in the 
forest area, It was also essential to main- 
tain the granteesfrom the Government of 
the forest area in possession of what they 
had reclaimed, The Sunderban Cominissién 
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was established in 1816 for fiscal manage- 
ment of the Sunderbans, and from 1817 regu- 
lations were passed for facilitating grants of 
the Srndeibans area. Regulation XXIII of 
1817 was tLe first regulation. In its 
Preamble tke Mogul theory that the State 
was entitled to the khirij, (certain propor- 
tion of the produce of every bigha land) 
wes asserted, and it was further asserted 
that the Sunderbans area had not been 
included in any permanently settled estate. 
This Regulation was repealed and Regula- 
tion II of 1819 was passed. In 1825 by 
Regulation IX of 1825 the settlement rules 
of Regulation VII of 1822 were extended to 
the Sunderban area. These regulations 
were insufficient to meet the claims of the 
zamindars, and the defects and difficulties 
upto 1828 will be found summarized in 
Chap. IV, s. 60, p. 22 of Mr. Pargiter’s 
“Revenue History of the Sunderbans from 
1765 to 1870". Toput a stop to the claims 
of zamindars to portions of the forest area 
which may lateron be cleared by future 
grantees from Government, s. 13 of Regula- 
tion LIT of 1^>18 was enacted, The material 
part of the Preamble of that regulation 
declares that: 

“Commissioners have from time to time been 
appointed under orders of Government to maintain 
and enforce the public rights in different districts in 
which extensive tracts of country unowned and 
unoccupied at the time of the perpetual settlement 
are now liable to assessment, or being still waste 
belong to the State.” 

Section 13 enacts the following provisions 
which are of importance to us. 

(i) The uninhabited tract known: by the 
name of the Sunderbans had ever been 
and then declared still to be the property 
of the State, the same not having been 
alienated cr assigned to zamindars at the 
perpetual settlement; (ii) The Governor- 
General in Council was, therefore, com- 
petent as heretofore to make grants, 
assignments and leases of any part of the 
said Sunderbans; (tii) all parties to whom 
such grants, assignmenis or leases of ‘any 
tract of Sunderban jungle had been made 
or were to be made shall be entitled io 
hold or to take possession without any 
question cr opposition and all public 
cfficers shall aid and agsict the same; (iv) 
the zamindars were given the right to 
contest the validity of the title or tke 
right of possession of any grantee or lessee, 
but if it be proved that at the time of the 
grant, assignment or lease the area so 
granted was within the limits of the 
unoccupied jungle, their suits were to be 
dismissed, 
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Such being the history behind this piece 
of Legislature, and such being the object 
of the Regulation, viz. to maintain and 
enforce public rights in the area which 
was dense forest at the time of the 
Permanent Settlement, it follows that the 
right of property in the Sunderbans claimed 
and declared to be vested in the State by 
8s. 13 is not of the same category as the 
right of property vested in a private 
Person which may in a sense be regarded 
as aderivative right. In our opinion the 
right of property so asserted in the State 
in the said section is the right of property 
in the Sovereign by reason of conquest, 
which was asserted, as we have noticed 
above, just after the grant of the Dewani. 
Such proprietary right in the Government 
was not of thesame class as its property 
right in what are technically known as 
khas mahals, where its position is that of 
a private proprietor. By the force of s. 13 
of Regulation III of 1828 alone, the State 
does not, therefore, become a “landlord” 
as defined in the Bengal Tenancy Act, 
when it grants toa person a tract of the 
Sunderban forest. If the terms of the 
actual grant or assignment make it a 
landlord, that is ancther matter, for the 
- State can also grant leases of its property 
in sucha capacity. The grant in question 
in the present suit has been included in 
Register A maintained under the Land 
Registration Act as Touzi No. 1419 Itis 
accordingly an “estate” as defined ins. 3, 
sub-s. 4, Bengal Tenancy Act, and the 
plaintiff is its proprietor as defined in sub- 
8.11 of the said section. This is in accord 
with the terms of the potta which has in 
terma conferred a “proprietary right in the 
grant” on.the grantee, his heirs, executors, 
“and assigns, and the right to engage with 
Government on conditions applicabie to 
owners of temporarily settled estates. The 
passage cited by Mr. Roy Ohoudhury from 
p. 51 of the Tagore Law Lectures of 1835 
is quite correct with regard to khas mahals, 
but we disagree if it is intended to mean 
that the Government is the landlord as 
defindd in the Bengal Tenancy Act in 
respett of all temporarily settled estates, 
the lots in the Sunderbans granted under 
the’ Waste Land Rules of 1853 being 
undoubtedly temporarily settled estates, 
We accordingly overrule the main conten- 
tions of Mr. Roy Choudhury. 

The case cited by Mr. Roy Choudhury, 
Khetramoni Dasi v. Jiban Krishna (1) is 
no authority for the proposition contended 
for. The case does not decide that a 
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Sunderban lotdar holding land under the 
Waste Land Rules of 1853 is a tenure- 
holder under the Government. In that case 
the appellant had a grant of a Sunderban 
lot from the Government. He had granted 
a permanent mukurari tenure to the 
respondent in 1890, the terms of which 


precluded the respondent from claiming 


abatement of rent for diluvion. A portion 
of the lands of this tenancy diluviated, and 
the respondent claimed reduction of rent 
under s. 52 12), Bengal Tenancy ‘Act. 
The appellant maintained thatthe respone 
dent was bound by his contract in view. of 


8. 179, Bengal Tenancy Act. Tae only 


question that was decided was whether 
the land of the tenancy which the respon- 
dent held under the appellant was within 
“a permanently settled area”. This Court 
on review, and the Judicial Committee of 
the Privy Council held that the lands 
being in the Sunderbans were not in a 
permanently set.led area, and so tLe contract 
between the parties did not affect the right 
of the respondent to hava abatement of 
rent under s. 52 (2), Bengal Tenancy Act. 
No doubt the appellant admitted in bis 
written statement that he was a permanent 
tenure-hoider under the Government but 
the question as to whether he was a 
tenure-holder or a propristor was neither 
taised in issue nor decided nor at all 
relevant to the case. ‘The Judicial 
Committee held that the terms of the. 
grant made to the appellant were so incon- 
sistent with the terms of the Permanent 
Settlement of 1793 that the lands could 
not be said to be in a permanently -settled 
area. That case, therefore, has no material 
bearing. 

The learned District Judge has also held 
that even if it be assumed that’ the plaint- 
iff is a tenure-holder, the Orown Grants 
Act precludes the plaintiff from getting 
abatement. [no the view we have taken 
of the status of the plaintiff, it is not 
necessary to decide the point. The Crown 
Grants Act applies to grants by Govern- 
ment of Sunderban lands. The scope of 
the Act is not limited to affecting the provi- 
sions of tbe Transfer of Property Act only. - 
The Crown has unfettered discretion to 
impose any condition, limitation, or restrice 
tion in its grants and the right, privileges 
and obligations of the grantee would be 
regulated according to the terms of the 
grant, notwithstanding any provisions of 
any statutory or Common Law. These 
matters have been discussed in detail in 
Jnanendra Nath Nanda v. Jadunath 
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Banerjee (2). The grant, assuming it to be 


-a lease, is for a term of 99 years. It gives 


the grantee the right to have the lands 
measured and only once, between 20th 
and 30th year of the grant, and the 
adjustment of the Government demand on 
the results of the said measurement was to 
be the only adjustment during the currency 
ofthe term of 99 years. This view of the 
terms of the lease (assuming it to be a 
lease) militates against the right conferred 
by s. 52 (2), Bengal Tenancy Act, which 
section must consequently give way in view 
of the provisions of the Crown Grants Act. 
We accordingly dismiss the appeal with 


` costs. 


8. Appeal dismissed. 


(2) 42 O W N 81; 178 Ind. Oas. 718; A I R 
oe Oal. 211: I L R (1938) 1 Oal. 626; 11 R O 
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MANEKLAL KALIDAS SHAH-—PLAINTIFE 
— APPELLANT 
versus 
YORKSHIRE INSURANCE Oo., Ltp.— 
DEFENDANTS ——RESPONDENTS. 
~. Insurance—Age—Proof of—Age admitted by in- 
surance company— Company cannot dispute its cor- 


_rectness unlessiadmissicn is procured by fraud— 


“Burden of proving fraud lies on company—Fraud 


—Proof of—Fraud imputed to rich person must be 


. proved strictly. . : 


„Once the age is-admitted by the insurance com- 
pany, thers is nọ reason why they should not be 


< keld to be preclued from disputing the correctness 


- Where the age is not admitted, 


of it unless the admission was procured by fraud. 
the burden of 


., proving the age initially would be on the person 


claiming under the assurance ; but where the age is 


‘ admitted, then on the principle under the Evidence 


© Act that facts which are admitted need not be 


proved, it is for the company to prove that the 


; admission of age was procured by fraud and that 


the representation as to age is untrue, Fraud, of 
course, vitiates even the most solemn transaction; 
but if there is no fraud, there is no reason why 


. the company should not be held bound by the re- 


presentation made by them to the assured that they 


-will not dispute the correctness of the age admit- 
` ted by them. Oriental Government Securitg Life 


Assurance Co., Lta. v. Sarat Chandra Chatterji (1), 
referred to, Oriental Government Security Life 
Assurance Co., Ltd. v. Narasimha Chari (2), relied 
on, |p. 131, cols. 1 & 2.) 


-© It is a serious thing to impute fraud toa person 


_ Clas 


_ who is rich and in good position, and the Court 


must require the strictest proof of it. [p. 130, col. 2.] 
F. A. from the decision of the First 
Sub-Judge, Ahmedabad, in O. 5. 

No. 1092 of 1931, f 


MANËKLAL KALIDAS V. YORKSHTRB INSURANCE 00., LËD, (BOM.) 


. for the same. 


127 


Messrs. K. Khandalawalla,I. I. Chun 
drigar and D. V. Patel, for the Appellant. 

Messrs H. C. Coyajee and N. H. C. 
Coyajee, for the Respondents. 

Rangnekar, J.—This is a suit by the 
appellant upon two policies of life insurance 
on the life of his mother Bai Kesar, widow 
of Kalidas Tejaji, to recover the assurance 
moneys payable under the said policies as 
the assignee thereof. Th defendants raised 
several pleas, the most material of which 
are those contained in paras, 6 and 7 of the 
written statement. The plea in para. 6 is 
in these terms: | 

“The defendants say that the said proposal and 
declaration and information purporting: td be 
signed by the said Bai Kesar was not signed by her 
nor was the person produced if at all, before the 
medical examiner, the same individual as the said 
Bai Kesar, The defendants, therefore, submit that a 
fraud was perpetrated on the said company and 
that the contract of assurance is null and void, 
and that the defendants are not bound and liable 


to pay the moneys in respect of or under the said 
contract of assurance.” 


It will be seen that sufficient particulars 
of the alleged fraud were here not given. 
But the defendants’ case is that Bai Kesar 
did not sign the proposal and the declara- 
tion and that on material occasions she was 
represented by a woman by name Kesar 
Anraj. The pleain para. 7-is to the effect 
that in the proposal and declaration, untrue 
statements and misrepresentations were 
made, namely (a) that Bai.Késar. ordinarily 
enjoyed good health; (b; that she had not 
‘been ill; (c) that she bad not suffered from 
disease or illness; (d) that she had no 
medical attendant; (e) statement as to age 


‘is untrue; and (f) that prior to the date of 


the proposal, she was suffering from asthma 
and other ailments and had been treated 
The plea as to the statement 
in (b) and (c) was disposed of by the lower 
Court and need not here be referred to 
specifically. The plea as to the statement 
in (d) about the medical attendant-as also 
that she suffered. from ailments other than 
asthma in (f) have been now given up by 
the learned Counsel of the respondents. The 


- First Class Subordinate Judge of Ahmed- 


abad accepted the defendants’ case in its 
entirety and dism ssed tha suit, and hence 
this appeal, Thereisno dispute that all 
things had happened which were necessary 
to entitle the plaintiff to recover. His title 
was disputed in the written statement but 
has been held established by the Judge and 
not disputed before us. The question as to 
want of jurisdiction was answered against 
the defendants, aud that finding is ‘not 
challenged. 
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The ‘facts are as follows: The plaintiff is 

& well-tcedo merchant of Ahmedabad hary- 
ing, a fairly large business and is the only 
son of his parents. His father died in 1925, 
and although the learned J udge states that 
there is nothing to show if he had been 
insured during bia lifetime in a large sum 
with tbe Oriental Insurance Company, the 
faet remains that the plaintiff stated it and 
the statement remains unchallenged. The 
home of the family has been in Ahmedabad 
for the last fifty to. sixty years. There the 
plaintiff lived with Bai Kesar, his wife, and 
‘children. One of the plaintiff's maternal 
uncles, that is to say, one of the brothers of 
‘Bai Kesar, had also been insured. The 
plaintiff himeelf has effected insurace on his 
own life in 1925 or 1926 to the extent of 
about Rs. 20,000 in several companies. On 
July 13, 1928, Bai Kesar submitted a pro- 
- posal to the Bharat Insurance Company 
‘through ‘their agent Motilal for an insurance 
on her life for Rs. 2,000. Query No. 3 in 
the proposal form, which related to “place 
“and date of birth’’ is the only query material, 
Tn answer to it-she staled that she was born 
at.Vadli, District Jodhpur, on Samvat 1942, 
. Aso Sud 5, October 13,1885, and would 
produce her horoscope. Bai Kesar affixed 
her. thumb impression on the proposal, and 
the plaintf signed ‘it on her behalf. She 
was medically examined by the company’s 
doctor, one Dr. N.O. Mehta, in September 
31928,. Then there was ber personal decla- 
‘sation. before Dr. Mehta in which her age 
next birth date inter alia was stated to be 
forty-two, She put her thumb mark on the 
-personal declaration in the presence of Dr. 
Mehta. In describing her personal appear- 
ance in his confidential report he stated 
that. there were two moles near the lower 
lip and that her weight was 108 Ibs. and 
-height five feet four inches. He considered 
that the life was “average life. May be 
accepted at ordinary rate.” NA 
On October 14, 19238, the plaintifi's 
mother submitted a proposal to ihe defen- 
dant company through Motilal who was also 
their: sub-agent, for a policy on her life for 
a sum of Rs. 5,000. In this proposal, which 
was signed by her in the presence of Dr. 
Mehta, who also happened to be the medical 


-adviser of the defendant company, she ` 


stated. that she was born at Vadli, District 
Jodhpur on October 14, 1887, and her age 
- next birth day was forty-two; that she had 
been vaccinated and that she did not suffer 


from asthma or any disease of the lungs” 


or habitual cough, In answer to the ques; 
tion “Do you ordinarily enjoy good health ?, 
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- habitual cough, blood spitting, t 
‘pleurisy, pneumonia cr any other affection 
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she stated "Yes". To the question ‘Who 
is your ordinary medical attendan ?”, her 
answer was “None in particular’. The 
declaration at the foot of the proposalis in 
the usual form, and inter alia provided that 
the propcsal and declaration shall be the 
basis of the contract between her and the 
defendant company, and that if any 
material informaticn had been withhled, or 
any of the statemen's were not truly or 
fairly set forth, then the premiums paid to 
the company were to be forfeited and the 
contract of insurance was nul] and void. 
The declaration was signed by Bai Kesar 
herself ‘in the presence of Dr. Mehta. 

The proposal was forwarded by Jayanti- 
lal, the agent of the company, with a letter 
dated October 14, 1928, in which he stated 
that the proponent, i. e. Bai Kesar, was 
quite healthy. Ths letter contains the 
queries to be answered by the agent, and 
both he and the -sub-agent Motilal stated 
that they were in the habit of seeing Bai 
Kesar frequently and c nsidered her to be 
then in sound health and inter general 
appearance healthy, and that they recom- 
mended the case to the directors. Exhibit 23 
which is dated October 20, 1928, is a form 
of information - which the medical examiner 
has lo obtain from the applicant for a policy 
duly - filled in. It is in two parts. Ths first 
contains certain questions to be answered 
by the applicant. In :answer to the ques- 
tion what was the present and general 


-state of her health, Bai Kesar stated that 


it was-good. In answer to question No. 6 (b) 
she siated that she had not suffered from 
asthma, 


of the lungs. Question No, 7 (a) was “Who 
have been your medical attendants ?’ and 
her answer was “None in particular.” There 
is nothing to show that questions in 7 (b), 
(e) and (d) were put to Bai Kesar, and this 
is nct denied. A declaration at the foot.of 
this document signed by Bai Kesar stated 
that the answers given were true and that 
she had not withheld any imporiant cir- 
cumstances and that the declaration should 
be held to form a part.of the proposal for 
assurance on her life made to the company. 
The declaration was signed by Bai Kesar 
presumably in the presence of Dr. Mehta. 
The second part of the document consists of 
the confidential report of the doctor in the. 
form of questions and answers. In answer 
to the first question about general ' 
appearance Dr. Mehta stated that. there 
were no physical peculiarities and. that the 
appearance corresponded with the stated 
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«ge. In answer to question No. 9 “Special 
sircumstances’, he stated that in his 
«pinion she was of good constitution and 
ree from disease. In the doctor's opinion 
he life was average and might be accepted 
xt ordinary rates. The usual friends’ re- 
orts were also sent to the company. ; 

The defendants’ witness fardunji in his 
»widence states that after these papers were 
«submitted to the company and before the 
«sgue of the policy, it was reported by 
Wayaftilal that afresh proposal was made 
y Bai Kesar to increase the value of the 
rlicy by another Ks. 5,000, and a question 
arose whether a fresh medical examination 
should be held or not. ‘he agent suggested 
hat fresh medical examination was un: 
aecessary as the new proposal was made 
within a month of the first proposal. 
‘Thereupon in the proposal the amount was 
«hanged from Rs. 5,000 to Rs. 10,000. In 
sonnection with the new proposal to increase 
khe amount of insurance, a declaration of 
minimpaired health had to be signed and 
Khat was,done on February 9, 1929, purport- 
Kog to be signed by Bai Kesar herself in 
Khe presence of the witness Nanalal, After 
“compliance with the necessary requirements 
"in. this manner, the company accepted the 
proposal and issued two policies (Exs. 32 
wand 33), dated February 21, 1924, and No, 
‘vember 22,1928. The policies are similar 
in terms and are very much iu the usual 
form of such policies, the material part 
mhereof being this: 

“Prdvided always (1) that the Proposal and De- 
«claration and the answers mentioned in the said 
Schedule shall be held to form the basis of this 
«contract, and (2) that this Policy shall have the 
«eéeveral privileges and shall be subject to the seve- 
ral conditions stated below or hereupon endorsed 
which are to be deemed part of the policy." 

_ The only condition which calls for notice 
is'condition No. 9: 

“Proof of age. Proof satisfactory to the Directors 
of the date of birth of the life assured must be 
furnished before any payment is demanded from 
the company under the policy. Should it be found 
at any time that the age of the life assured has 
been under-stated in the proposal, the reduced 
amount assured by the Premium actually paid 
(with a corresponding deduction in respect of 
bounges, if any) will alone be payable on the hap- 
pening of the event or contingency described in 


the Schedule notwithstanding that prior to such’ 


happening the company may have had knowledge 
of such understatement.” 


Iv appears from the evidence that some 
time after the issue of the policies, Bai 
Kesar sent to the defendant company in 
Bombay her horoscope on which she had 
relied in the proposal in support of the proof 
of her age. It is not quite clear when it was 
sent, but it appears that it must have been 
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sent sometime before May 7, 1929, for on 
that date the c mpa‘y admittled the age to 
be correct and sent two certificates to Bai 
Kesar to that effect. Tho two certificates 
were in the form of two small slips pre- 
sumably intended to be attached to the two 
policies. It is well-known that in some 
insurance companies it is the practice to 
endorse the admission of the age on the 
Policies themselves and in others to Issue 
to be annexed to the policy ' 
itself as in this case. On May 5, 1929, 
and March 11, 1929, the policies (Exs. 32 
and 33) were assigned in favour of the 
plaintiff. The assigament was executed in 
Ahmedabad, that in respect of the first ` 
policy (Ex 32)in the presence of Ohunilal 
and in respect of the second policy (Ex. 33) 
in the presence of a witness called Sunder- 
lal, On March 6, 1930, another proposal 
for an insurance of Rs. 5,000 was made 
by Bai Kesar to the defendant company 
(Ex. 49). It is signed by Bai Kesar and’ 
the other necessary documents were fur- 
nished. She was examined by Dr. Mehta 
and the form of information was signed by 
her before him but it was undated. The 
doctor signed his report but that, too, was 
undated The life was stated to be average 
and was recommended fur acceptance at 
ordinary rates. After the papers were sent . 
to the head office, the agent on March 21, 
1930, wrote to the company stating that 
the medical report was incomplete and 
therefore should be returned for comple: : 
tion. According to the learned Judge, upon ' 
the receipt of these papers the. defe>dant 
company’s suspicions were aroused. In my . 
opinion there is no foundation for this. 
remark. There is no evidence to show that 
at this time there was any suspicion in the . 
mind of the defendant company about any’ 
fraud being practised on them and on the 
other. hand Fardunji's evidence is to the: 
contrary. The company asked their agent: 
to get Bai Kesar examined by the Givil 
Surgeon of Ahmedabad. But nothing further 
was done in the matter and the history of 
this particular transaction does not appear 
to be material. ue 
The Bharat policy had about this time 
lapsed. Bai Kesar, however, applied to the 
company to have it renewed. Under their 
rules lapsed policy can only be ren3wed 
within twelve months without any medical. 
eXamination, but as the application made 
was besond this period, the company asked: 
her to pay a certain additional amount and. 
to send a medical certificate of the Assistant: 
Surgeon of Ahmedabad. The evidence snows. 
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that -shortly ; after. this she fell ill and-never 
recoyered from that .ilIness. She died on 
Nevember 29, 1930. The certificate of death 
stated that -her age was 43 and she had died 
of..fever., After the death of his mother, 
the plaintiff as the assignee of the policies 
called . upon the defendant company to pay 
to..bim. the amount due in respect of the 
policies with the bonus accrued due there- 
on. | Correspondence ensued in the course 
of- which the company called upon the 
Plaintiff to-produce the horosvope of Bai 
Kesar, although as , stated above the 
horoscope had been examined by them and 
they ‘had admitted the age. The plaintiff 
wiote back to say that he had not the 
horoscope with him and he would try to 


search, “for it, and ultimately he aes a 
e 


that he was unable to find it. 
company in the meanwhile was making 
inguiries.in the-matter through one Cooper 
who was always employed by the company 
in connection with work of this character 
and “remunerated by them, They also 
wrote to Dr. Mehta about iton March 6, 
1931,.and in answer to some questions 
putto him he stated that he had known 
Bai Kesar ‘since 1928 when she was intro- 
duced to: him by the agent. He further 
stated.-that..she was examined by him in 
his:, dispensary, and: that the necessary 
Signatures ongthe proposal and medical 
forms: were -made in his presence and the 
game; were attested by him. He then stated 
that.he and ‘Motilal were fully satisfied 
about --her identity, and that the person of 
the,.niame of the-Bai Kesar examined by 
him for the.. Bharat Insurance Company, 
Limited, was the same person that was 


examined: by him for the defendant company. . 


Then he: was asked: .‘ Had you any further 
ocgasion to meet, Bai Kesar subsequently 
to the two examinations ?” and he answered. 

“Yes, I was twice or thrice called by Mr. Maneklal, 
son ,.of the” deceased, for medical advice in case of 
hig: wife and child‘and hence I had the occasion 
to see Bai Kesar at his place.” 

This last statement is borne out by his 
evidence in Court (see vernacular deposition). 
These facts are not in dispute, and it 
is: upon these facts that some of 
the questions which we have to decide 
arise;.In niy opinion, and with respect 
toithe ,léarned Judge, a perusal of his 
judgment shows that he allowed himself 
te: be infinenced by irrelevant considera- 
tions and in some’ instances his remarks 
are not warranted by the evidence. However, 
having: regard to the fair attitude taken 
by, the, learned Counsel for the respondents, 
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it is not necessary to discuss the judgment.. 
It. is clear thatthe wole burden of showing. 
that the representations made by Bai 
Kesar were false and that a fraud was 
practised on the company ison the latter, 
Thé only question is whether the burden 
was discharged. The question whether the. 
policies were effected by the plaintiff on 
his mother’s life for his benefit and whether 
he paid the premia on them is hardly of 
importance. The plaintiff was the only 
child of Bai Kesar and lived with her, 
and it is not unusual having regard to 
the class to which the -parties belonged 
that the son would pay the premia. The 
plaintiff's evidence, however, is that although 
he paid the premium from time to time, 
he debited the amount in a new account 
in his books. The books were not challeng- 


‘ed. The mere fact that there was a deposit: 


account to the. credit of Bai Kesar and 
this amount was not there debited, does 
not seem to me to be material. The ques- 
tion as to whether there was any necessity 
for Bai Kesar to insure ‘herself and; as 
held by the Judge, that a policy of Rs. 2,000 
was sufficient, is in my opinion irrelevant.. 
Ib is a serious thing to impute fraud toa 
person who was, as held by the Judge, 
rich and in good position, and the Court must. 
One other 
circumstance to which the Judge seems to - 
have attached some importance is.that as 
stated by Fardunji the company does not.: 
insure female lives over 45 years; but the ; 
prospectus shows they do so at least in, 
certain cases, and the fact remains that ' 
in this case Bai Kesar’s life was accepted,’ 
by them. It may be stated here that no. 
attempt was made to examine either - 
Jayantilal or’ Cooper, -although the latter- - 
was present in Court throughout the case, 
and in the crossexamination of one of the - 
defendants’ witnesses it was. suggested. , 
that Cooper had tried, to ‘collect false . 
evidence. . 
“Mr. Coyajee relies on statementsin answer - 
to the questions as to whether (1) Bai Kesar | 
had asthma; (2) whether she ordinarily. . 


_ enjoyed good health; (8) as to her age, - 


and further relies on (4) the alleged fraud.’ 
He gives up the case to her statement as ` 
to medical attendants as also the case that 
the admission of age was obtained by fraud. 
Before dealing with these matters, the ques- 
tion arises whether on the facts of this case 
it is open to the defendant company to raise. 1 
the contention that the representation as ` 
to age made by Bai Kesar in the proposal: : 
form, which formed part of the policy and“ 
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herefore became an essential term of the 
sontract, is incorrect. Ou ihe printed form 
$ proposal there is a note inthe margin 
which inter alia says that it is recommended 
‘hat’ proof of age should be furnished at 
ance in order that the age may ba admitted 
at once. That noteis in accordance with 
«he practice gener illy adopted in this respect 
by insurance companies. The following 
»bservations are made in “The Law of Life 
Assurance” by Bunyan at p 91: 

“A “usual condition requires evidence that the age 
is correctly stated in the declaration to be given at 
«some time before payment of the claim, unless that fact 
«shall have been previously established; in which 
ease the same will be admitted by an indorsement 
«on the policy.” 

Then the learned author points out that 
<difficulties are likely to arise if this course 
is not adopted, and as time goes on, chances 
are that the evidence may not be available 
when the payment of the sum assured 
becomes due. Then the author says: 

“It often happens, too, that persons make mis- 
takes as to their age, which, on re-consideration, 
and after search for the evidence of the facts, they 
would be able to rectify. When the mistake occurs, 
it is usual for the office not to declare the policy 
forfeited, but to deduct from the sum assured the 


amount of the premiums underpaid, with interest 
thereon to the time of the death.” 


‘Then the learned author further 
observes: : 
“A mode of adjusting the claim, when the mis-- 


statement was unintentional, is to declare the 
policy good for such a sum as would have been 
aha at the real age by the premium actually 
paid," >. . 

It i somewhat in accordance with these 
observations that conditioa No, 9 in the 
Policy was inserted by the company, and it 
is admitted by Fardunji that this condition 
wab inserted in the policies of the company 


to condone a bona fide mistake as regards 


birth date. Then at p. 106 the learned 
author observes as follows: 

“Yo prevent a possible dispute, proof should be 
given at the time when the policy is issued as to 
such facts as are susceptible of it—as for example, 
as to the age of the assured—and their correctness 
admitted by indorsement upon the policy. This 
having been done, no question could :arise, unless 
fraud had been used to obtain the admission.” 


Apart from these observations, it seems 
to me that once the age is admitted by the 
insurance company, there isnoreason why 
they should not be held to be precluded 
from disputing the correctness of it unless 
the admission was procured by fraud. 
Where the age is not admitted, the burden 
of proving the age initially would beon the 
person ‘claiming under the assurance; but 
where the age is admitted, then on the 


principle under the Evidence Act that facts - 


which are admitted need not be proved, it 
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is for the company to prive that the 
admissicn of age was prccured by fraud 
and that the representation as to age. 18 
untrue. Fraud, of course, vitiates even the 
most solemn travsaction; but if tbere is no 
fraud, t'ere is no reaSon why the company 
should not be held bound by the represen- 
tation made by them’ to tte assured that 
they will not dispute the correctness of 
the age admitted by them. The case that 
admission of age was’procured by fraud is 
now given up. The point has not come 
specifically for decision, but in Oriental Gov- 
ernment Security Life Assurance Cos, Ltd. 
v. Sarat Chandra Chatterji (1) it was 
observed by Sir Charles Farran (p 1024): 

“If the evidence has been given in the lifetime of 
the assured, and an admission of age is attached 
to the policy, no further proof will be needed, and 
the onus of disputing the age will be thrown op 
the Company, but in the absence of such evidence 
and of such admission, it lies, we think, upon 
those claiming upon the policy by reasonable proof 
to satisfy the Court asto the age of the assured. 

These observations were considered by 
that eminent Judge, Bhashyam Ayyangar, J, 
in Oriental Government Security Life 
Assurance Co., Ltd. v. Narasimha Chari 
(2) and, if I may say so respectfully, 1 
am in entire agreement with what the learn- 
ed Judge says, This is what he observes 
after referring to the, view taken by. Sir 
Charles Farran (p. 204): ; 

“With all deference to Farran, J., I am unable to 
concur in the view taken by him in the above case 
that the effect of such admission (under s. 58, 
Evidence Act) will only be ‘that the onus of dig- 
puting (disproving) the age will be thrown on the 
Company (p. 1024), Noram I able to agree in the 
view taken by that learned Judge that, notwith- 
standing the saving clause (contained in the pros- 
pectus which was incorporated in the policy on. 
which the said case was based) to the effect that. 
policies held by parties on their own life are 
indisputable on any ground whatsoever except fraud 
—a clause which has been deleted from a later 
prospectus of the same company, which is the one 
incorporated into the policy on which the present 
suit is brought—a person claiming under such: 
policy ie not relieved from the burden of giving. 
proof of the age of the assured, bat that the legal 
effect of such saving clause would only be to relieve 
the assured from the consequences of an innocent, 
misrepresentation as to hisage which would other- 
wise ensue under the strict terms of the contract. 
If age had been admitted in writing by the com-. 
pany after being satisfied with the proof furnished | 
by the assured, not only would the person claiming | 
under the policy be relieved frcm the necessity of- 
proving the age in an action brought on the policy, 
bot the company also would be precluded from- 
producing, as of right, evidence to disprove the age 
as admitted. If, however, the Court is satisfied that. 


(1) 20 B 99. 
(2) 25 M 183; 11 ML J 379, 
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the admission has been obtained by fraud or that 
there is other good and sufficient cause, it will be in 
ita, discretion, under the Proviso tos 58, Evidence 
Aét, to require the fact to be proved otherwise 
than by- such: admission." - 


‘Issue No. 4 was raised by the learned 
Judge as he seems to be of the opinion 
that it -arose under para. 5 ofthe written 
statement, It may be pointed out that the 
issue-did not arise upon the pleadings. All 
that is stated in para. 5is that the defen- 
dants ‘did not admit ‘the genuineness of the 
horoséope, which in other words means that 
they put the plaintiff to its strict proof. It 
is true that they further alleged that they 
acted upon the faith of the horoscope and 
also upon the faith of the representations 
and’ answers made by Bai Kesar, but how 
the representations and answers made by 
Bai Kesar, apart from the horoscope, would 

‘influence the defendant company in accepte 
ing her age is rather difficult to compre- 
hend. (After discussing evidence bearing 
on the age of Bai Kesar, the judgment 
continued). The burden of proving that the 
age was false, and when the horoscope was 
ultimately put in, the burden of showing 
that it’ was not genuine, was on the defen- 
dants, they having once accepted it as 

enuine, and they have not discharged that 
urden. I think, therefore, the defendant 
company have failed to prove that the 
representation as toage made by Bai Kesar 
in the proposal was untrue to Ler own 
knowledge. , (The judgment dealt with other 

Points arising in the case and concluded). 
In my opinion, on a careful consideration 
of the evidence and the probabilities in the 
case, the defendants have failed to establish 
the alléged fraud, and it is not necessary 
to consider the question whether the plain- 
tiff was a party to it. But assuming that 
there was a fraud, there is no evidence to 
show that he was a party toit. The case 
that he was a party to the fraud rests on 
mere suspicion, but mere suspicion is not 
encugh, and on this question also, our 
conclusion must be against the defendant 
company. Ihave already referred to cl. 9 
of the policy, andif it had been necessary 
to express our conclusion on the evidence, 
we should have held that in any case he 
would have been entitled to the benefit of 
that clause. In the result the appeal must 
be ‘allowed and the decree made by the 
lower Court set aside. There will be a 
decree in favour of the plaintiff for Rs. 10,220 
with interest at 6 per cent. per annum 
thereon from the date of suit till judgment, 
and costs- and interest on judgment, at 6 
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per cent. till payment. Two Pleaders' fee 
allowed both here and in the lower Court. 
N. J. Wadia, J.—The defendant compan 
contended that tkey were entitled t 
avoid the contract of assurance on thre 
grounds; that the age of the assured Ba 
Kesar had been wrongly stated in th- 
proposal and in the declaration before th: 
doctor; that untrue statements had been 
made with regard to the state of her health 
and that the real. person insured,, Ba 
Kesar, had not been produced before the 
doctor for medical examination and thaw 
in her place one Kesar Anraji had been 
produced. The allegations made amount t 
fraud of a very serious kind and very 
strong evidence would be nec:ssary tc 
establish the defendants’ case, especially 
when the admitted circumstances of the 
plaintifi’s family are taken into considera: 
tion. The learned Judge has found, and 
the fact ie not disputed, that the plaintiff 
is a substantial man doing different kinds 
of business and with a good income. He is 
the only son.of his parents and was not in 
any financial difficulties at the time when 
the insurance on his mother's life, which 
is the subject-matter of this appeal, was 
effected. The defendants have, in my opir 
nion, failed to substantiate any of the three 
charges which they have made against the 
plaintiff. (The judgment dealt at length 
with the evidence in the c.se- and 
concluded), I agree therefore that ‘the. 
defendants have failed to show that there 
are any grounds on which they would be 
justified in considering the policies.as null. 
and void. The appeal must, thereforejsbe 
allowed and a decree made in,favour of the 
plaintiff, i i 


8. Appeal allowed. 
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Transfer of Property Act (IV of 1882), ss. 98 (before 
amendment) s. 50—Mortgage partly of nature of 
simple and partly of nature of -usufructuary mort- 
gage—Whether falls under s. 98—Mortgagor assigning 
right torealise rent of mortgaged property to mort- 
gagee— Notice of this given to tenanta—Subsequent 
purchase of mortgaged property by third person— 
Purchaser giving notice to tenants that mortgage has 
been satisfied and they should pay rent to him— 
Tenants without making enquiry paying rent to pur- 
chaser —Whether protected by s. 50—Interest—Right 

~ to realise rent, whether carries with it right to realise 
interest in case of default. 

The terms of the mortgage must govern the rights 
and liabilities of the parties Where the right to 
receive rents of the mortgaged properties has been 
assigned by the mortgage to the mortgagees, the 
tenants, once they are given notice of the assignment 
are bound in lawto pay the rents to the mortgagees so 
‘long as their mortgage is alive. Where the mort- 
gage deed also provides that in case thereis any 

`- difficulty in realisation of the rents, the mortgagees 
will be entitled to realize their mortgage money by 
selling the mortgaged properties, the mortgagees in 
the exercise of such rights of possession are entitled 
to recover the rents by suit where they are not paid 
amicably. Of course they have also the option, in- 
stead of suing the tenantsfor recovery of rents, to sue 
the mortgagor for sale of the mortgaged properties. 
But this is their option which, if not exercised, does 
not debar them from enforcing their right of suit 
ce the tenants for recovery of rents. [p. 135, 
col, 2. A 

A mortgage which is partly of the nature of a 
simple mortgage and partly ofthe nature of an 
usufructuary mortgage and isthus a combination 
of these two particular forms of mortgages, does 
not fall within ‘anomalous mortgages’ as described 
brant the old s. 98, Transfer of Property Act, [p. 135, 
col. 1, 

Where a mortgagor assigns to the mortgagee the 
right to realise rent of the mortgaged property and 
the mortgagee gives notice of this to the tenants and 
the tenants pay the rent to the mortgagee in pur- 
suance of sucha notice, this liability would inlaw 
continue antil the mortgage is extinguished or un- 
less the mortgagee assents to their paying the rent 
‘to the mortgagor. 

Where the mortgaged property is subsequently sold 
at a Court sale andthe purchaser gives notice to the 
tenants that the mortgage has been satisfied and 
that they should not pay the rent further to the 
mortgagee ,and the tenants without making any 
‘further enquiry from the mortgagor or the mortgagee 
pay the rent subsequently to the purchaser, their 
‘failure to make enquiry is a grossly negligent aot 
‘and they are not protected by s. 50, Transfer of Pro- 
perty Act. 

The rightto realice rent carries with it the right 
to realise it with interest in case of default of pay- 
ment at the kist time, [p. 141, col. 1.] 


A. froma decision of the Subordinate 
Judge, Dhanbad, dated May 14, 1936. 


Messrs. P. R. Das, S.C. Mazumdar and 
Haman grah Narain Sinha, for the Appel- 
ante. . 

‘Bir, S. N. Mukherji, Messrs. J. M. Ghosh 
and S.S. Rakshit, for ‘the Respondents. 


BUTTO KRISTO ROY v. GOBINDARAM MARWARI (PATI) 


. instalments subject to 


. 
t 


aS 


Chatterji, J—This appeal-arises out: of 
a suit for recovery of Rs. 24,941-11-3 for 
minimum royalty with interest from the 
principal defendants Nos. 1 to 3 ‘(who will 
be hereinafter referred to as defendants). 
The royalty is payable under a rêgis'ered 
lease dated March ?8, 1907, executed by 
Thakur Giridhari Singha, deceased father 
of pro forma defendant No. 4, in favour 
of Prasanna Kumar Rai, deceased father 
of defendants Nos. 1 and2 and grand- 
father of defendant No. 3 in respect of 
220 bighas of coal land in Mauza Kenduadih. 
The annual minimum royalty reserved by 
the lease was Rs. 2,200 payable - in six 
the payment of 
interest at Rs. 3-2-0 per cent. per month 
in case of default of payment of any 
kist, It is alleged in the plaint that out 
of this annual royalty of Rs, 2,200 Giri- 
dhari Singh had assigned Rs. 275 to 
another person and the remaining Rs. 1,925 
was being paid annually by Prasanna and, 
after him, by the defendants, to Giridhari 
Singh and, after. him, to the pro forma 
defendant. On November 29, 1922, the 
proforma defendant b:rrowed: from the 
plaintifis Rs. 15,000 carrying compound 
interest at 2 per cent. per month with 
yearly rests under a registered mortgage 
bond, hypothecating thereby the aforesaid 
220 bighas of coal land with another 
property. namely, the entire mauza 
Nautandih. This last-mentioned mauza 
which was mainly comprised of coal lands 
was alsoin lease with: one Damodar ‘Lal 
Lala at an annual jama of Rs, 4,720.- By 
the mortgage bond the ‘plaintiffs were 
given the right to realise the annual 
minimum royalty of Rs. 1,925 from ‘the 
defendants and Rs. 4,720 from Damodar 
Lala. The plaintiffs after the mortgage 
sent notices to the defendants and also 
to Damodar Lala and thereupon the defend- 
ants used to pay the annual royalty of 
Rs. 1,925 io them but Damodar Lala sent 
areply stating that he was not liable to pay 
royalty until the railway siding in mauza 
Nautandih was constructed. The -defend- 
‘ants paid to the plaintiffs the royalty up to 
Aswin kisi 1333 B. S. but since then have 
not paid anything inspite of repeated 
demands. The plaintiffs, therefore, insti- 
tuted the present suit on November 29, 1934, 
claiming the royalty for six years from 
Agrahayan kist 1335 (November-December, 
1928) to Aswin kist 1341 B. S, (September- 
October, 1934) with interest ab Rs. 3-2-0 
per cent. per month from the date of default 
of each kist. 
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“This suit was contested by the defend- 
. ants mainly on the following allegations. 
. The plaintifis under their mortgage which 
- Was a simple mortgage had no right to 
realise the rent of the mortgaged properties 
but were merely constituted agents for 
collection cf the same. The defendants 
. paid rents to the plaintiffs from Agrahayan 
. 1829 to Aswin 13°83 under the direction of 
. their landlord, the defendant No. 4. The 
-Baid agency was terminated in 1926 by 
the defendant No. 4 who directed the 
defendants not to pay the reut to the 
. plaintiffs any more as their mortgage had 
been fully satisfied -but to pay to his 
managing agent Bisweswar Obakrabarty. 
In’ pursuance of «this direction the defend- 
ants paid rent to Biseswer till Maga kist 
1333; and in order to avoid trouble, they 
-duly informed the plaintifisof the matter 
who remained quiet. In April 1927, one 
Sailesh Kumar Sarkir intimated to the 
defendants that Le had purchased the right, 
‘title and interest of defendant No. 4 st a 
Court-sale and called upon them to pay 
the renttohim. Accordingly they paid 
rents to tim from Chait kist 1333 to Magh 
‘kist 1337. The plaintiffs, therefore, are not 
entitled to receive any rent from the 
“defendants. As regards tbe allegation in 
the plaint that Rs. 275 out of tte annual 
tuyaliy of Rs. 2,200 was assigned, it was 
denied by the defendants in the written 
‘statement. They,. however, admit that 
Rs. 1,929 is annually payable by tkem. 
They also denied the liability to pay any 
‘interest and further pleaded that the 
interest claimed was excessive. 

` The learned Subordinate Judge who 
‘tried the suit has decreed it, disallowing 
the claim fcr interest. The defendants 
have preferred this appeal and tke plaintiffs 
also have filed a criss objection with regard 
to interest. 4 

` The points urged by Mr. P. R. Das on 
‘behalf of the appellants are: 

1. Thatihe plaintiffs’ mortgage being 
if ‘nct a simple mortgage, an anomalous 
mortgage, the rights and liabilities of the 
parties shall be determined by their con- 
tract asevidenced in the mortgage-deed 
and the defendants being no parties to 
the contract, its terms are not enforceable 
againet them. 
` 2, That under the morigage the plaint- 
ifs have no authority torealise the rents 
from the defendants in their own right, 
the effect of the mortgage being merely to 
‘ccnstitute them as agents for . collection of 
the rents of the mortgaged properties, and 
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the agency having been already terminatec 
by the defendant No. 4 in 1926, | the 
plaintiffs have no longer any authority tc 
realise the rents. 

3. :. The annual royalty reserved under 
the lease in favour of Prasanna Kumar 
Rai being Rs. 2,209, the plaintiffs’ morigage 
which was-in respect of Rs. 1.925 only wan 
bad in law; being an assignmentiof aportiom 
of a debt. KA 

4. That the defendants have in good.faith 
paid the rents forthe period under claim 
to Sailesh Kumar Sarkar and are, therefore 
protected under s. 50 of the Transfer of 
Property A ct. : : X 


Point No. 1.—The relevant portion of the 


mortgage bond Ex. 1 is as follows :— - 
“Ag security for re-payment oftheentire amount 


. of principal and interest, I mortgage the ‘proper- 


ties, described in the schedule below, rightfully 
held possession of by me, You will be competent 
to realise the amount due on this ‘mortgage 
bond of. yours by selling my right and interest 
in the said properties, Out of the properties, 
mentioned inthe said -schedule, the annual 
minimum royalty of Rs. 4,720 is due to me- for 
the property of Item No. 1. In respect of property 
of Item No, 2 of the schedule, the annual jama 
of Rs. 1,925 is due to me. From this day you 
ebtain the right of realising the amount of the 
said minimum royalty and jamafrom my tengnts, 
mentioned inthe schedule. You “ will realise the 
same amicably or by suit and you will send: to 
me a copy of the account by way of testimony of 
the amounts you will realise emicably or by suit 
and at first you will credit the amounts you will 
realise towards the interest dueto you, and after 
crediting the same, if you get money in excess, 
you will credit towards principal. In addition 
to my minimum royalty on account of the: pro- 
perty of Item No.1, mentioned in the schedule, 
commission is due to me, That also you will 
be competent to realise; and according to tha 
former rule, you will credit the smount you 
will get therefor towards principal and interest 
due to you. I shall be liable for the legitimate 
costs, which will be incurred for realizing com- 
mission and royalty and rent. At first, after 
deducting your costs out of the amount realized 
you will credit, according to the above-mentioned 
rule, towards principal and interest due to you. 
1f there be any obstacle to realising the aforesaid 
royalty and rentsand commission or there bedelay 
in it or any other wrongful act done comes to 
light, or any ofthe termsof this deed is violated, 
you will be able to sue against mo for the 
amount of -principal and interest, mentioned in 
the schedule below and realize the money by 
selling the mortgaged property, mentioned in 
the schedule below, treating it as mortgaged. I 
have not encumbered in any way or transferred 
the property, specifiedin the schedule, previously; 
and until the amount due to you is repaid, 1 
shall not be competent to create any encumbrance 
on the said: property, or transfer the same.’ In 
case the entire amount due to you for this 
bond is not satisfied by the saleof the mortgaged 
property specified in the schedule, you will be 
competent to realize the remaining amount from my 
pergon as well as from ‘any of'my other properties, 
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--The mortgage, inso far as it gives the 
mortgagees the right to realise their 
mortgage money hv selling the mortgaged 
properties, is a simple mortgage; at the 
same time it has the characteristic of an 
usufructuary mortgage inasmuch ‘ad the 
mortgagees are given the right to realise 
the rents of the mortgaged properties and 
appropriate the same firstly towards interest 
and secondly towards principal. In the 
.case of a tenanted property, the only way 
‘in which possession can be given to an 
usufructuary mortgagee is to give him the 
right to realise the rents and appropriate 
them towards the mortgage money. The 
mortgage in question is thus a combina 
tion ofa simple mortgage and an usufruc- 
-tuary mortgage. Jt is agreed on all hands 
“that this mortgage, if it is what is called 
‘an anomalous mortgage, will be governed 
by the provisions of 8. 98 of the Transfer 
of Property Act as it stood before the 
amendment of .1929. The old, section 
‘which was headed “anomalous mortgages’ 
was as follows: 
" "In the case of a mortgage, not being a simple 
: mortgage, a mortgage by conditional sale, a 
usufructuary mortgage, or an English mortgage 
„or & combination of the first and third, or the 
second and third, of such forms, the rights and 
liabilities of the parties shall be determined by 
‘their contract as evidenced in the mortgage-deed, 


.and,so faras such contract does not extend, by 
_local usage.” 


The present mortgage, as I have already 
pointed out, is partly of the nature of a 
simple mortgage and partly of the nature 
of an usufructuary mortgage and thus 
: being a combination of these two parti- 
cular forms of mortgage, does not fall 
within ‘anomalous mortgages’ as described 
in the old s. 98. Mr. Das contents that 
the combination of two forms of mort- 
gages contemplated in the section means 
„that it must have all the characteristics 
of each of the two forms, and judged by 
this test, the present mortgage which 
does nov possess all the characteristics of 
an _usnfructuary mortgage as defined in 
8. 58, cl. (d) of the Transfer of Property 
Act, cannot he classed under such combina- 
tion ag is YreCognised by the section. 
This argument is opposed to the very tenor 
of the section. The general recognised 
forms of mortgages are defined in s. 
“but parties in corse of business are 
sometimes apt to import in particular 
. mortgage transactions some terms which da 
not strictly come within any of these 
_ general forms. The terms may partly 
‘be of one form of mortgage and partly of 
another, and this is the sort of combination 
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which is contemplated bý s. 98, Ordiziatily 
a combination of an entirely ‘simple 
mortgage and anh entirely ' usufructudty 
mortgage is hardly conceivable. In “my 
view,’ thérefore, the present mortgage 
falls outside the: scope ofold 6.98: +e. 
The- question then arises as to what are 
‘the rights of the plaintiffs “under the 
mortgage. There can be no: doubt that 
thé rights must be determined with. fefer- 
ence to the terms of the’ mortgage-dedd 
Ex. 1. Now, what the deed-in substance 
provides is that the mortgagees wilt have the 
‘right to realise the rents of the mortgaged 
properties and: apply’ the amount réaliséd 
firstly towards interest : and ~setondly 
towards the principal, and ‘in case there 
is any difficulty in realisation of the:rents, 
the mortgagees will be entitled to redlize 
their mortgage money by: selling -the 
mortgaged properties. : The . mortgagdéd 
properties being in possession-of tenahts, 
the realization of -rents from them is the 
only mode by which the mortgagees can 
enjoy ‘possession of the ‘propérties. The 
mortgagees in the exercise of such rights 
of possession are entitled to recover’ the 
rents by suit where they are not: “paid 
amicably. Of ‘course they have also the 
option, instead of suing the tenants >for 
recovery of rents, to sue the mortgagar 
-for sale of the mortgaged properties. 
But this is their option which, if not 
exercised, does not debar them.’ from 
enforcing their right of suit against. the 
tenants for recovery of renis. Ths plaint- 
iffs have chosen to enforce - this- latter 
right to which they are undoubtedty 
entitied under the terms of the mortgage. 
I should, however, observe that eventif 
the mortgages fell within the scope ‘of 
old s. 98 of the Transfer of Property Act, 
I fail to see how the plaintiffs’ ‘rights 
would be affected. In any view the.terms 
of the mortgage must governthe -rights 
and liabilities of the parties. “The. right 
to: receive. rents of the mortgaged : pro- 
perties has been assigned by the mort- 
gage tothe mortgagees and the tenants, 
once they are given notice of the. assiga- 
ment, are bound in law to pay.the rents: to 
the mortgagees so long as their. mortgage 
{should here mike it clear that 
the mortgage dves not amount.: to an 
absolute assigament of the regt but:- an 
assignment to the limited extent just indi- 
cated. . a < 
` Point No. 2.—Mr. Das’ contention on this 
head is based on the assumption ` that the’ 
mortgage ia. question is entirely a” simple 
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Incrtgage. .The fallacy of this assumption 
has already been, exposed while dealing 
with the first point and it needs no further 
discugsion. But I may add that upon a 
perusal of the mortgage deed Hx.1 it is 
impossible to construe it as clothing the 
mortgageés merely with the power of an 


_-agentso far as realization of the rents of 


‘the mortgaged properties ‘is concerned. 
Point No.3—No doubt underthe terms of the 
‘Rabuliyat (Ex. 2) the annual minimum royal- 
ty payable was Rs. 2,200 and the plaintiffs 
in their plaint stated that out of this Rs. 2,200 
the original less‘r Giridhari had assigned 
‘Rs. 275 to another person and the remain- 
‘ing Rs. 1,925 was being paid annually to 
-him by thelessee. This allegation about 
‘the assignment was denied by the defend- 
‘ants in para. 3'0f their statement. They, 
-however, in the same paragraph admit that 
' Ra. 1,925 is annually payable by them. But 


“when we come to the evidence in the case, 
_ we find that the truth of the matteris that 
“ore Rajendra wag a two annas co-sharer 


‘with the defendants and he was liable to 
‘pay Rs, 275 fer his quota of the rent. This 
is the statement of D. W. No. 2 Sailesh 
Kumar Sarkar, the auction purchaser of 
‘the pro forma defendant's interest, to whom 
the defendants sre said to have paid rents 
for the period under claim. D. W. No. 5 
who isa clerk of defendant Ne. 1 for four- 
teen or fifteen years alfo says 

“Rs. 275 out of our rent has been remitted by 
defendant No. 4; it was orally; Rajen (sic) is our 
co-sharef for two annas in the said colliery " 


The rent-receipts (Ex. 5 series) which 
were -granted hy the plaintiffs to the 
defendants for rents paid by them up to 
Aswin kist 1333 also clearly mention that 
-Rs, 15925 was the annual rental in f.urteen 
‘Annas share. The admitted evidence thus 
‘clearly establishes the fact that Rajen is 
acosharer with the defendants and the 
‘defandants themselves are actually liable 
to pay Rs. 1,925 annually as the minimum 
‘royalty to the pro forma defendant. And 
‘it ‘was the right to receive this entire 
‘amount of annual royalty from them that 
‘was assigned under the mcrtgage in ques- 
tion to the plaintiffs. Consequently the ques- 
‘tion of assignment of part of a debt does 
“not arise. If the defendants’ cease had been 


“that they are liable to pay the entire 


“royalty cf Rs. 2,200, the position might have 
been different. In that case by reason of 
the assignmert under the plaintiffs’ mort- 


. gage they would have been liable to pay 


“Re, 1:925 only to the plaintiffs and the 


- ‘yemaining-Rs.-275 to another person. 
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But Mr. Das argues that the evidene 
to show that the principal defendants are 
liable to pay Rs. 1,925 as the annua 
royalty, being in variation of the terms o) 
the registered instrument of lease, ir 
inadmissible under s. 92 of the Evidence 
Act. The answer to this contention is two: 
fold. Firstly, itis an admitted fact thah 
the defendan's are liable to pay Rs. 1,925 
only as the annual royally. Under s. 58 
of the Evidence Act, facts admitted need 
not be proved. Evidence is required ta 
prove a fact when it isin dispute. It ie 
then that the question arises as to whether 
any particular evidence is admissible or 
not. Section 92, as a salutary rule of evi- 
dence prescribes that the terms of a written 
contract should not be permitted to be- 
varied by oral agreement except’ under 
certain contingencies. Upon the facts of 
the present case there is no room for the 
application of s. 92. 


Secondly, the fact which transpires from 
the defendants’ own evidence, namely, that 
Rajen .is a cosharer with them to the 
extent of two annas is not a matter which 
can be said to vary the terms ofthe lease 
within the meaning of e. 92 of the Evidence 
Act. How Rajen came to be a cu-shirer is 
not clear. Itmay be that at the very incep- 
tion of the lease he was taken as a partner 
in the lease in which case his pcsitidn 
would be that of an undisclosed partner, 
his name not appearing in the lease, or it 
may be ‘that by some subsequent arrange: 
ment agreed to by all the parties concerned, 
he was allowed to come in as a partner or 
ec-sharer In either case the arrangement 
by which he came ia as a two annas co- 
sharer dces not offend against the provisions 
of s. 92 of the Evidence Act. On the first 
hypothesis the arrangement, if it at all 
comes under s. 92, will be covered by pro- 
viso 2 which permits evidence to be given 
of the existence of any separate oral 
agreement as to any matter on which a 
document is silent and which is not in- 
consistent ‘with its terms. On the second 
hypothesis the matter falls wholly outside 
the scope of s 92, because it is in effect an 
assignment by the lessees in respect of 
their twoannas share. How the assignment 
was effected, and its validity or otherwise, 
if it was cral, are matters which do not fall 
to be determined in the present litigation 
in which Rajen is not a party nor is 
alleged to be a necessary party. 


In this connection Mr. Das has referred 
to a decision of the Judicial Committee 
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in Durga Prasad Singh v. R. N. Bagchi 11), 
_where it was held that the defendant who 
was sued for rent on the basis of a regis- 
-tered lease could not be permitted to prove 
that by an oral agreement the lessor had 
reduced the rent. In that case there was 
evidence that the lessor did for sometimes 
accept a reduced rent, but their Lordships 
observed that this fact was consistent with 
the reduction having been a mere volun- 
tary and temporary abatement. This 
decision has no bearing on the present case. 
.No doubt D. W. No. 5 says that the defend- 
-ant No.4 granted an. oral remission of 
Rs, .275 out of the entire rent. But, as I 
have already pointed out, this sum of 
Rs. 275 is payable by Rajen for his two 
annas sbare. Whether Rajen has been 
allowed remission, is a matter between him 
and the lessor. So far as the principal 
-defendants are concerned, they are liable to 
pay Rs. 1,925 only. 

Point No. 4.—Section 50 of the Transfer 
of Property Act, on which the contention is 
baséd runs thus :— 

“No person shallbe chargeable with any rents 
or profits of any immovable property, which he has 
in good faith paid or delivered to any person of whom 
he in good faith held such property, notwithstand- 
ing it may afterwards appear that the person to whom 
‘such payment or delivery was made had no right to 
receive such rents or profits.” 

The defendants’ case is that for the 
-period under claim they paid the rents 
in good faith to Sailesh Kumar Sarkar. 
They, therefore, in order to get the benefit 
of s. 50, must prove, firstly, that they did 
in fact pay to Sailesh and, secondly, that 
they did so in good faith. 

Admittedly the plaintiffs soon after their 
mortgage gave a notice to the defendants 
asking them to pay the rents to them ; and 
the defendants after receipt of such notice 
actually paid the rents ‘to them from 
Agrahayan kist of 1329 to 1333 Aswin kist, 
‘the last payment being made on December 
‘28, 1926, under tLe receipt Ex. 5 (a). The 
defendants, however, discontinued payment 
lo tLe plaintiffs since then, and the reason 
assigned for tkeir doing so is this. On 
June 9, 1926, the defendant No. 4 sent 
thema letter Ex. F (4) asking them to 
stop pxyment of the royally to the plaint- 
‘iffs and to pay it to hie Manager Babu Hari 
-Pado Mukerji. Thereupon the defendant 
No, lis said to have sent aletler on Jure 
17, 1926, to the plaintiffs informing them of 

‘the said notice and stating that he would 


s . 


(1) 40 I A 223 at p233; 21 Ind. Oas 750;,18C WN 
66; (191) M W N1; 15M LT £€8;19 O L J 95;26M 
-L-J 25; 16 Bem. L R42; 41 O 193 (P 0), 
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not be able to pay them anything there- 
after on account of the royalty. The plaint- 
ifs denied having received this letter. 
Exhibit L js a typed copy of the letter which 
is said to have been sent by ordinary post. 
The learned Subordinate Judge has ‘dis- 
believed the evidence concerning this letter 
and, I think rightly. Mr. Das did not place 
so much reliance upon it, and it appears 
that in spite of it the defendants, some 
months later, on December 28," 1926, paid 
rent to the plaintiffs under the receipt 
Ex. 5 (a). On December 18, 1926, one 
Bisweswar Chakrabarty., describing himself 
asa managing agent of defendant No. 4 
sent a notice (Ex. O) to the defendant No. 1 
asking him to pay the royalty to him as 
he was appointed the managing agent of 
defendant No.4 by a registered deed dated 
December 14, 1926. Then on February 2, 
1927, defendant No. 4 sent a Pleader's 
notice (Ex. A) to defendants Nos.1 and 3 
asking them not to make any further pay- 
ment on account of royalty, etc., to the plaint- 
iffs whose mortgage, it wasstated, had been 
fully satisfied ; the notice further directed 
them to pay the royalty to Babu Bisweswar 
Ohakrabarty who was appointed the manage- 
ing agent of defendant No 4. Again on Feb- 
ruary 5, 1927, defendant No.4 himself’sent 
a notice Ex. F (5) to defendants Nos. 1 and 
3 confirming the notice Ex. A already given 
‘by his Pleader. Thereupon the defendant 
No. Lis said to have sent a letter dated 
February 7, 1927, to the plaintiffs by regis- 
tered post. Exhibit L (1) which isa copy 
of this letter is as follows :— 
“Babu Shewdanmull! Marwari 


an 
Babu Gajadhar Marwari 
P. O. Dubra, 
(Manbhum). 
Dear Sir, 


Thakur Ran Bahadur Singh of Barora has 
informed me by a Postal Registered letter that the 
amount due to you from him has been paid off; and 
for that reason he has asked me to pay now to his 
managing agent Babu Bieweswar Chakrabarty the 
rent of 220 bigkas of coal land-of mouza Kenduadih 
after ‘the last Aswin Kist, which he directed (me) to 
pay to you by letter dated July 11, 1923. For that 
reason l informed you that I shall no longer be able 
to pay to you any amouut outof the saidrent after 
the Aswin kist. Lwrite to you for information 

i Yours faithfully, 
(Sd.) Butto Kristo Roy." 


On the same day, February 7, 1927, 
defendant No. 1 sent a letter of which 
Ex. L (2) isa copy to defendant No. 4 by 
registered pest with acknowledgment due 
in which he acknowledged the receipt of 
defendant No. 4’s letter, dated February 5, 
1927 and also intimated that he paid that 
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day (February 7), Rs. 350 to Bisweswar 
Chakrabarty. 
“In the menntime on July 16, 1925, the 
interest of defendant No. 4 in mauza 
Kenduadih was purchased by Sailesh 
Kumar Sarkar in execution of a decree 
obtained by him against defendant No. 4, 
the sale being confirmed on December 12, 
1925 (vide sale certificate Ex. 3). Sailesh 
took- delivery of possession on October 3, 
1925 (vide Ex. G). Thereafter on April 2, 
1927, he, through his Pleader, sent two 
notices, one (Ex. H) to the defendants and 
another Ex. H (4) to the plaintiffs, intimat- 
ing the fact of’ his auction purchase and 
demanding payment of the royalty from 
the defendants and forbidding the plaintiffs 
to realise the same. In the notice (Ex. H. to 
the defendants it was also menticned that 
a similar notice (meaning Ex. H-4) was 
sent to the plaintiffs. Again oa March 
15,'1928, Sailesh through his same Pleader 
sent a notice Ex. H (1) tothe defendants 
in which he referred to his previous notice 
dated April 2, 1927, and repeated the 
demand for payment cf royally to him. 
Subsequent to the receipt of this last- 
mentioned notice the defendants are said 
to have paid rents to Sailesh and obtained 
from him the receipts Ex. I tol (15) the 
earliest of which is dated May 27, 1928, 
and the latest dated August 11, 1934, te 
total amount covered by the receipts being 
Rs. 5,938-123. The claim in the present 
suit being for six years from Agrahayan 
kist 1335 (November-December 1928) to 
Aswin kist 1841 (September Octuber 1934), 
the payments said to have been made 
under the receipts Ex. I series excepting 
Ex. I (10) which is dated May 27, 1923, 
are covered by the period under claim. 
‘The defendants in support of their plea 
of paymeént in good faith to Sa lesh raly 
on their lêbter Ex. L (1) and the subsequent 
conduct ‘ot the’ plaintiffs. Wnat they con- 
tend is that when they received the notice 
(Ex. A) dated February 2, 1927, from the 
defendant No. 4s Pleader and the fotice 
Ex. F (5) dated February 5, 1927, from 
the defendant No. 4 himself, they sent 
the letter Ex. L (1) on February 7, 1927, 
to the plaintiffs by registered pos: to 
which no ‘reply having been received, they 
honestly believed as true the representation 
‘conveyed to them by the defendant No. $'a 
Pleader in bis notice (Hx. A) that tue 
-plaintifis’ mortgage had been fully satisfied. 
‘Their belief was further strengthened by 
‘the fact that the plaintiffs, although payment 
fo them was stopped ,remained quite silent 
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and madeno further demands for payment 
from them. The plaintiffs on the .other 
hand deny having received . the letter 
Ex. L (1) and also assert that they made 
repeated demands for payment, though 
orally. 

The first question for cansideration, 
therefore, is whether the letter Ex. L (1) 
is genuine. Thelearned Subordinate Judge 
after considering the evidence has held 
that it is not so. What is significant 
with regard to this letter is that although 
on the same day the defendant No. | sent’ 
the registered latter (Hx. L-2) to ‘the 
defendant No. 4 with acknowledgment 
due, the letter Ex. L(1) to the plaintiffs, 
which was from the point of: view of the 
defendants far more iniportant, was sent 
without acknowledgment due. The original 
letter was signed by defendant No. 1 and 
though he was present in the Court room, 
as admitted by his clerk D. W. No.3 in 
his evidence, he did not come forward to 
pledge his oath. It also appears from 
D. W. No. 5's evidence that the defendants 
maintain a press copy but the copy Ex. L 
(1) does not bear any trace of being a 
press copy. Great stress is laid on . the 
registered receipt Ex. M granted by the 
Post Office on February 7, 1927. This 
receipt, so far as it is decipherable, shows 
that the letter was addressed to “Shew 
Nandan Lal (torn) ewary and B Jlleg.)” 
This address must have been copied by 
the postal clerk from the address mene 
tioned in (sic) the envelope. The names of the 
addresses as mentioned in the letter Ex. L 
(1) are Babu Shewdanmull Marwari and 
Babu Gajadhar Marwari. 

Thus the names of the addresses in the 
postal receipt Ex. M do not tally with those 
mentioned in Ex. L (1). We cannot assume 
that ihe address on the envelope mentioned 
the names of the addressees differently from 
the enclosed letter. The genuineness of 
the postal receipt Ex. M need not be 
doubted but it might refer to some oiher 
letter addressed to some other persons than 
the plaintiffs. In these circumstances the 
evidencs adduced by. the defendants does 
not appear to be convincing enough to 
‘establish the genuineness of the letter 
Bx. L (1). 

Next assuming that the letter Ex. L (1) 
is genuine, let us see how it affects the 
position of the parties. Tne plaintiffs, being 
under the mortgage assignees of the rent, 
are entitled in law to realize it from the 
defendants subject: to.this condition that 
if tha latter paid the rent in good faith 
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to the lessor without notice of rhe mortgage, 
they will not be bound to pay it again 

- to 'the plaintifs. But the plaintifs did 
‘give notice of their mortgage to the defer» 
dants and in pursuance of that notice, 
the defendants did pay the rentsto them 
for four years from Agrahayan 1329 to 
Aswin kist 1333. They therefore ‘kiew 
- full well that they were liable to pay the 
rents to the plaintifis. This liability would 
ja law continue until the plaintiffs’ mort- 
gage was extinguished or- unless the 
’ plaintifi's assented to their paying the 
rent ‘to the mortgagor. Section 50 ‘ofthe 
‘Transfer of Property Act will’ be of no 
- avail unless they establish that they had 
sufficient reasons for honestly believing 
‘that the plaintiffs’ mortgage had been 
gatisied and that in that honest belief 
¿they paid the rents to Sailesh. Now the 
letter Ex. L (1) which I have already 
quoted, far from disclosing any desire on 
‘the part of the defendant No. 1 to be 
Satisfied by enquiry from the plaintiffs 
' themselves as to whether their mortgage 
“was in fact paid off, appears to have 
- conveyed to them merely for their informa- 
tion his own view that he would no longer 
be liable to them’ for the rent. His 
-attitude is made more manifest by his 
letter Ex. L (2) of the same date which 
he wrote to defendant No. 4 and which is 


a3 follows: : 
“Rajkrishna Thakur Ran Bahadur Singh, 
Ramnagargarh, 
P.O. Mahuda, B.N. R 
RESPEOTS, 


“From the Registered letter bearing your signature 
dated February 5, 1927, I learn that hereafter I 
shell have to pay to Bisweswar Chakrabarty, the 
managing agent of your estate, the rent due to 
you frcm meand my minor nephew on account of 
220 bighas of coal land of mauza Kenduadih, which 
-I have, according to your direction, paid to Shew- 
danmull Maiwari of Dubra upto Aswin kist. After 
receipt of the said letter, have paid this 
day to the said Bisweswar Ohakrabarty Rs. 350 (three 
hundred fifty) payable in our share for Agrahayan 
-and Magh kists andtaken receipt signed by him, 
Submitted for your information. 

Yours faithfully, 


(Sd) BUTTO KRISTO ROY." 


By this letter he readily expresses his 
willingness to pay the rent to Bisweswar 
without even waiting for a reply to Ex. L 
(1) from the plaintifis. And if he actually 
paid that day Rs. 350 to Bisweswar, ag 
stated in the letter, it seems he quietly 
-made ‘the payment on the mere asking of 
défendant No. 4. This is wholly inconsis- 
tent with the plea of good faith. Con- 
sequently the letter Ex. L (1), even if 
genuine, is of no assistance. 
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As I have already mentioned, the pay- 
ments for the period under claim are said to 
have been made to Sailesh. Indeed Sailesh 
through his Pleader did send to the defen- 
‘dants the notice Ex. H, dated April 2, 1927, 
and again the notice-Kx. H 1), dated March 


15, 1928. But Sailesh being the purchaser 


of the mortgagor’s interest, was obviously 
most interested in asserting that the morte 
gaga had been paid off and any number 
of notices sent by him would not afford 
any protection to the defendants from 
their liability to pay the rent to the 
It is not suggested that after 


the defendants sent any notice to the 
plaintiffs or made any enquiry from them. 
Sailesh was not their original landlord and 
was a transferee; so also weré the plaintiffs, 
The defendants had already notice of the 
plaintiffs’ mortgage and were in fact paying 


-the rents to them. When therefore the 


defendants received the notices from 
Sailesh’s Pleader it was their duty, before 
they made any paymentin good faith to 
Sailesh, to make enquiries from the plaintiffs 
as regards the real situation. If they had 
only enquired from the plaintiffs they 
would have come to know at once that 
their mortgage was still unsatisfied. When 
they were told that the plaintiffs’ mortgage 
had been satisfied, they did not even care 
to ascertain whether the mortgagor got 
back the satisfied mortgage bond. Their 
failure to make any enquiry from tke 
plaintifs must be characterised as grossly 
negligent, if not wilful. As definea under 
s. 3 of the Transfer of Property Act, “a 
person is said to have notice of a fact" 
when he actually knows that fact, or when 
but for wilful abstention from an enquiry 
or search which he ought to have made, 
or gross negligence, he would have known 
it. This test may well be applied here. 
Under these circumstances, it is hardly 
possible to accept the plea that the 
defendants made payments to Sailesh in 
gocd faith. ; 

As regards Sailesh’s notice Ex. H (4) 
dated April 2, 1927, which was addressed 
to the plaintiffs, it must be observed 
that there is no legal proof that it was 
actually served on them. It was sent in a 
registered cover which purports to have 
been received back as the addressee refused 
to accept it, but the peon who endorsed 
the refusal on the cover has not been 
éxamined nor even his handwriting has 
been proved. Of course a letter, if posted 
and not yeceived back through the Dead 
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Letter Office, shall be presumed to have 
been received by the addressee. But this 
_presumption does not apply where the 
letter purports to have been returned as 
being refused by the addressee. In this 
connection reference may be made to 
Govind Chandra Saha v. Dwarka Nath 
Patita (2. The position therefore is that 
there is no legal evidence to prove that 
the notice Ex. H (4) was actually tendered 
to the plaintiffs and refused by them. But 
.even assuming that this notice was served 
on the plaintiffs, it does not improve the 
defendants’ position at all. They had already 
notice of the plaintiffs’ mortgage and the 
plaintifis were under no duty to inform 
them that their mortgage was still ont- 
‘standing. Their silence when thev had no 
-duty to speak could not be construed as 
conveying by implication a representation 
+o the defendants that their mortgage was 
satisfied. Consequently, the defendants 
cannot take any advantage of the supposed 
silence on the part of the plaintiff. 

Some stress has been laid upon. the fact 
that the plaintiffs allowed the rent for 
two years from Agrahayan kist 1333 to 
Aswin kist 1335 to be barred and they further 
waited for six years before bringing this 
suit. The explanation offered by them on 
this point is that they could not sue earlier 
owing to differences between them from 
1927 which led to separation amongst 
themselves. This explanation cann»t he 
altogether disregarded. The fact remains 
that their mortgage is still in force and 
their rights thereunder cannot, in any way, 
be affected merely because they allowed 
‘two yeare’ rent to be barred. This is a 
matter which will arise as between them 
and the mortgagor when there will be 
accounting at the time of redemption. It 
should be observed here that the defendants 
though they suggested that the plaintiffs’ 
‘mortgage was satisfied. have made no 
‘attempt -to substantiate the suggestion. 

T-have so far discussed the plea of good 
faith under s. 50 of the Transfer of Property 
‘Act on the assumption that the defendants 
in fact made the alleged payments to 
Sailesh. They also allege to have made 
‘some payments to Bisweswar Chakrabarty 
but those can be ignored because they fall 
‘outside the period under claim. The pay- 
ments to Sailesh, as I have already stated, 
iare covered by the receipts Exs. I to I (9) 
and I (13) to I (15), the total amount of 
these payments being Rs. 5,005-7-3. Sailesh 
. 2)19 0 WN 489; 26 Ind. Oas. 962; 20 O L J455; 
JAT'R 1915 Oal. 313. - 
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himself has given and proved these receipts' 
Defendant Witness No. 5 has also given 
evidence of the payments. It must be 
remembered that Sailesh is now in the 
Position of the mortgagor and if the plain- 
tiffs get a decree in this suit, the amount 
that will be realised by them in execution 
of the decree, will diminish their claim 
under the mortgage to the extent of the 
amount so realised. Sailesh's evidence 
with regard to the payments, therefore,, is 
against his own interest and it will be 
unreasonable to assume that he is falsely 
admitting the payments, if there was none, 
In this view I feel disposed to accept his 
evidence. It is rather unfortunate that the 
learned Subordinate Judge bas not come 
to a definite finding on this point. It has 
been faintly suggested that Sailesh is in 
collusion with the defendants. It appears 
from the sale certificate Ex. 3 that he 
purchased mauza Kenduadih for Rs. 1,000 
subject to a heavy mortgage in favour of 
one Dharani Dhar Rai for Rs. 1,00,000. This 
property is also subject to the plaintiffs’ 
mortgage. Sailesh knowing. that he had 
no right to realise the rents from the 
defendants so long as the plaintiffs’ mort- 
gage remained unpaid, might perhaps be 
tempted to grant collusive receipts to the 
defendants on receipt of some money, but 
this is after all a speculation which cannot 
justify our rejecting the positive evidence, 
oral: and documentary. If really Sailesh 
intended to grant collusive receipts, we 
would have expected the receipts to have 
been given for the entire rents. But in 
fact the receipts for six years cover only 
Rs. 5,005-7-3 which is less than half the 
total amount of rent payable for six years. 
It also appears from receipt Ex. I that the 
pavment was made by Suresh Chandra 
Mazumdar. the Receiver of the Trigunait 
Brothers’ Estate. It appears to me that 
there is no valid reason for rejecting the 
receipts. I therefore find that the payments 
are true. i 

The defendants, however, cannot take the 
benefit of these payments because I have 
already held that they have failed to 
establish the plea of good faith within the 
meaning of s. 50 of the Transfer of Property 
Act. Of course it may be said that they 
were not likely to have made the payments 
to Sailesh unless they thought that he was 
really the person entitled to receive the 
rents. But under the law it was the plain- 
tifs and not Sailesh to whom the defendants 
were liable to pay the rents and if they, 
without proper enquiry, made the payments 
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to a wrong person, they must take the 
consequences. 

All the contentions raised by the appel- 
lants fail and 1 would, therefore, dismiss 
ihe appeal but in the circumstances without 
costs. 

Then remains the question of interest 
raised -by the plaintiffs in their cross- 
objection. In the kabuliyat Ex, 2 there is 
a clear stipulation for payment of interest 
at, Rs. 2-2-0 per cent. per month. The 
reason given by the learned Subordinate 
Judge for disallowing interest is that under 
the mortgage bond Ex. I the rent only 
was assigned and not the interest. This 
reason is entirely fallacious. The right to 
Tealise rent carries with it the right to 
realise it- with interest in case of default 
of payment at the kist time. Under the 
terms of the kabuliyat the defendant are 
undoubtedly liable to pay interest from the 
date of expiry of each kist, and if the 
learned Subordinate Judge's argument 
were to be accepted, the defendants would 
be liable to pay only the principal amount 
of the rent to the plaintiffs. Tio whom then 
would they pay the interest which is justly 
due from: them? Obviously to the morte 
gagor, if the learned Subordinate Judge's 
argument were to prevail. This is absurd, 
because the mortgagor already parted with 
his interest in the mortgaged property by 
way. of mortgage. In my opinion the 
Plaintiffs are entitled to interest. The 
question then is, at what rate? The 
stipulated rate of Rs. 32-0 per cent.' per 
month seems to be exorbitant and penal. 
Considering all the circumstances I think 
it will be fair and proper to allow six per 
cent. per annum which will be calculated 
from ‘the date of expiry of each kist till 
the date of this decree. Future interest is 
disallowed. I would, therefore, allow the 
cross-objection to this extent but there will 
be no order as to costs of this Court. The 
plaintiffs, however, will get additional pro- 
portionate costs of the lower Court upon 
the amount of interest that will be found 
due according to the said calculation till 
the date of institution of the suit. 


Harries, C. J.—I entirely agree, 


B. Appeal dismissed. 
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VENKATASUBBA Rao AND 
ABDUR RAHMAN, Jd. 
VEDAKANNU NADAR AND ofunes— 
APPELLANTS 
versus 
NANGUNERI TALUK SINGIKULAM 
ANNADANA OHATRAM AND oTIBRS— 
RESPONDENTS 

Trust—De facto trustee—If can maintain action on, 
behalf of trust — His position in this respect—One 
trustee, if can maintain action withdut joining co- 
trustees — Executor — Sutt by one without joining 
others—Misconduct of trustee, tf ipso facto results in 
his removal — Charitable Endowment — Transfer. of 
right to conduct charity by trustee to co-trustee for 
consideration, is against public policy— Contract— 
Entire contract for single consideration—Contract, 
if can be divided—Hindu Law — Guardian de facto, 
—His action, when entails liability on minors—Civil 
Procedure Code (Act V of 1908), O.I, r. 3—Suit by. 
trustee on behalf of trust—Co-trustees not joined iti 
spite of objection — After 17 years, application for. 
joining them — Application held could not “be 
allowed. 

There is no warrant for the conclusion that a 
de facto trustee, as such, has any locus standi to 
maintain an action on behalf of the trust. Afterall, 
his position is that of an intermeddler or a wrong-, 
doer (unless on the facts of each case a presumption 
can be raised in his favour of being a trustee (de jure) 
and he cannot confer any rights on himself by com- 
mitting a wrong, although,he may assume liability ` 
on account of this conduct. The position of such 
trustees under the Hindu Law is in no way different 
from what they occupy under other systems of law. 
A trustee de facto is really no other than what is 
known to law as a trustee dé son tort and his position 
does not improve, by describing him to be a trustees 
de facto. As a trustee de son tort he cannot be held 
to confer a right on himself to maintain the suits, 
even if they are taken tohavebeen instituted for the. 
benefit of the charities, Mohammad Ibrahim v,. 
Sundaram Chett (14) and Moidin Bibi Ammal y. 
ee Mudali (15), dissented from, [p. 149, 
col. 1. 

[Case-law discussed. ] i 

The general principle of law is that the officeofa . 
trustes, irrespective of the number of trustees, is a . 
joint one and co-trustees form, as it were, one trustee 
and must therefore execute the duties of their office ` 
jointly. Nosuitin regard to trust properties would ` 
be maintainable by one or some of the trustees only, 
if, the remaining trustees are not before the Court , 
either as plaintiffs or even as defendants. Rajendro- 
nath Dutt v. Sheik Muhammad Lal (26), Bechu Lal v. ` 
Oliulla (27), Ashtamurthi Nambudri v. Raman Menon 
(28) and Shanmuga Moopanar v. Subbaya Moopanar . 
(29), relied on. 


Obiter.—In the case of co-executors a suit cannot be 
beld properly constituted unless all of them are on 
the record, 

Misconduct on the part ofa trustee does not ipso - 
Jacto result in his removal. i 

Having regard to the idea of the public policy . 
which militates against the alienation of the office 
of & trustes to an endowment either charitable or 
religious, whereatrustee or hukdar of a charitable 
endowment transfers his right to conduct charity to 
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another co-trustes for consideration and agrees that 
he would not have any claim in respect of duty or 
right of conducting the charity, the transfer confers 
no right on the transferee, 

[Case-law referred to.] 

Where there is one entire contract for a single 
consideration and it is impossible to sever the con- 
tract, each part of the contract is an inducement to 
every other part of it and there is no warrant for 
dividing-the bargain into two distinct parts, Redgrave 
v. Hurd (1), relied on. [p 151, col. 2] | 

Obiter—Under the Hindu Law, unlike the Muham- 
madan Law, the action of a guardian de facto may 
entail certdin liabilities on minors, ifhis action in 
alienating their properties is found to have been for 
their benefit or necessity. Hanooman Persaud; Panday 
v. Batooee Munraj Koonweree (22), Nathuram v, 
Shoma Chhagan (23), Vembu Aiyar v. Srinivasa 
Aiyangar (24) and V. Seetharamamma v. M, Appiah 
(25), relied on. [p. 148, col. 2.1 
| On behalf of the trust property, the trusteefiled a 
suit without joining his co-trustees either es plaintiffs 
or as defendants. Objection as to non-joinder was 
raised but the plaintiff remained adamant. After 
17 years during which timethe suit was pending, he 
madean application for the addition of co-trustees as 
defendants to the suit ; 

: Held, that in view of the plaintiff's conduct during 
the:last 17 years and the prejudice which may be 
Caused to the defendants by taking away the advant-: 
age gained by.them on account of the plea of limita- 
tion the exercise of discretion of joining the co- 
trustees as defendants would neither be judicious 
nor judicial. Rajendronath Dutt v. Shetk Muhammad 
Lal (26), relied on. 


` Messrs.. S. Doraiswami Iyer, K. 
Venkateswaran, K. R. Rajagopalan and 
S.-P. Vasudevan, for the Defendants, . 
“Mr. M, Palanjali, Sastri for Mr. M. 
Balasubramania Mudaliar, for the Respon» 
dents. i 


“Abdur Rahman, J.—T wo suits for eject- 
ment, -out of which these appeals arise, 
were filed in the name. of a public charity 
krlown' as Nanguneri Taluk Singikulam 
Annadana Chatram by the plaintiff as a 
hukdar (which is here used for a manager 
of a‘trust) sometime in 1921 against a 
number of tenants and were decreed by the 
Subordinate Judge in March 1935. Having 
regard to the fact that the suits were filed 
on. behalf of a charity; which was neither 
registerdd nor'a juristic entity, it is fairly 
obvious that they could not proceed, but 
since they have gone on for this length of 
time and even succeeded in the trial Court, 


it may well be argued that the defect was: 


one of:wrong description merely and should 
not be allowed to prevail at this stage. We 


have therefore decided to go into the other - 


question relating to the right of the 
plaintif and after his death, which 
occurred while the suits were still pending, 
to that of his heirs to institute and maintain 
these-actions. es 
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The facts which are relevant for this 
purpose may be shorily stated. ‘hese pro- 
perties appear to have belonged to one 
family at one time and were endowed for 
the purpose of a chatram (which may he 
regarded as a dharmasala or an inn) long 
ago. The origin of the- endowment is lost 
in cbscurity. The parties, however, agree 
that thé properties belonging to this family 
were divided in three shares. The plaintiff 
and. one Alagappa Mudaliar claimed 5/12 
and 6/12 out of these properties, respacsivety, 
while defendant No. 1 siated that she was 
entitled to 2/12. Some arrangement 
appears t> have been arrived at between 
them in regard to these shares but we are 
not concerned here with what was allotted 
toeach of them. It appears that following. 
the arrangement regarding their private 
properties, theee three branches managed 
this charity and considered -themselves to 
be entitled as hukdars in the endowed pro- 
perties to the same extent until February 
10, 1914, when Alagippa Modaliar assigned 
his rights in those properties to the original 
plaintif in consideration of a sum of 
Rs. 1,300. In view of the present contention 
raised on behalf of the parties, I shall have 
to examine this document in its appropriate. 
place. To resume the narrative, it appears. 
that Alagappa took no interest in the 
management and in view of the transfer: 
effected: in 1914, the original, plaintiff 
instituted these suits for ejeetment in 1921. 
in which the.hukdar of J/L2 interest in the 
endowed property was impleaded as defen- 
dant No. 1 but Alagappa or his heirs, ashe. 
is also. said to have died subsequently, 
leaving three sons behind him and who- 
are stated to be alive even pow, were. 
neither impleaded as plaintiffs mor as-. 
defendants. . 

The only question that we have now been . 
called upon to decide is, if Alagappa ot- his. 
sons were necessary parties to the suit and. 
whether in their absence, these suits could. 
be maintained. This objection was speci- 
ficaliy raised by the defendants in their 
written statements and having been decided- 
against them by the lower Court, it has 
been again taken in the grounds of 
appeals and pressed before us. In fact, 
the learned Counsel for the appellant has 
argued this as a preliminary point and has 
stated that it would be unnecessary to go 
into others if we agreed with this conten- 
tion of his. He urges that it was absolutely 
necessary for the original plaintiff and his 
heirs to implead Alagappa and his heirs 
as plaintifis and if he or they refused to 
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join as such, he or they should have been 
added at least as defendants. But the 
plaintiffs refused to join them either as 
plaintiffs or defendats and it is therefore 
contended that the present plaintiffs have 
no locus standi to maintain these actions 
in their absence. 

In order to determine, this question, it is 
essential to examine the deed of transfer 
executed by Alagappa Mudaliar in 1914 
(Ex. F) and adjudicate on its validity. 
This deed purports to convey 6/12th share 


in the properties in suits to the original. 


plaintiff, which have been stated to belong 
tothe executant of the document and over 
which the charities are declared to have a 
charge merely. It is common case of the 
parties now, -that this statement in the 
document is entirely incorrect and 
properties belonged to the charity itself. 
Basing his contention on this fact, it was 
argued by Mr. Patanjali Sastri that. the 
consideration was paid by the original 
plaintiff to Alagappa Mudaliar as a price 


for the properties alone but since the.pro-. 


perties did not belong to the vendor, they 
could not have passed to the original 
plaintiff and the money paid by him must 
be deemed to have been paid for nothing 
and wasted but the duty of conducting the 
charities should none the less be held to 
have devolved on him as he contends that 
the share in the properties was s.ld ‘subject 


to a.charge in regard to charities, 
and since ‘this share in the properties 
was. found not to belong to the 


vendor, the charge or burden oa the 
Properties: and ‘the right to manage the 
charties should still be found to ‘have 
been transferred to the original. plaintiff, 
as the right to manage the charities was 
merely ancillary to the ownership which had 
been transferred to the plaintiff. On the 
other hand, it is contended by Mr. Dorai- 
swami Aiyar for the appellants that on a 
true construction, the document must be 
taken to have been executed with the 
object of transferring the property as well 


as the rig't of conducting the charities and . 
the price should be taken to have been. 


paid not only for the properties but for the 
right attached to these properties as well. 
In view of-the fact that no attempt was 
made by the original plaintiff to get rid of 
the transaction covered by this deed on 
account.of a mutual mistake of parties as to 
the transferor's title, if the parties were 
really under a mistake, or on account of 
fraud, if the transferor knew at the time of 
the sale that he had no title to the property, 
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or at all events on account of failure of - 


consideration, we were asked to draw the 
inference ibat tke parties were 


title to the properties at the time of the 
execution of the sale-deed and that the 
document was executed in this manner to 
avert a charge of illegality which would 
otherwise be patent on the face of it; asin 
that case it would have to be stated in the 
document that a trustee’s right of conduct- 
ing charities was being sold to another 
co-trustee. It was also put to us alterna- 


tively that if we did not agree with the. 


above contention, it must be held that there 
were no specific words in the deed which 
could be construed to have transferred the 
right of conducting charities; 


fully 
conscious of the fact that Alagappa had no. 


and while. 
in the former case the transfer of the right 


of a trustee to a co-trustee for consideration ` 


would be void being against public policy, 
there would be no transfer st allin the 


. latter case. In either case, the original 


plaintiff and bis heirs, it is urged, have no 
right to sue 
Alagappa or his heirs were not impleaded 
even as defendants. 


Having read the dacument asa whole, 
Iam unable to agree with the contention 
put forward by Mr. Patanjali Sastri. 


alone particularly when. 


It is: 


true that at the commencemeni of the sale - 


deed’ the properties have been stated to 


have belonged to the family and a charge ` 
only has been declared to be existing in- 


regard to the charities; but the conveyance 


of the properties with ‘absolute rights’ read ` 


along with the reasons of transfer contained 
in the document leaves no doubt in my 


- 


mind that the right of managing charities. - 


_ was intended to be conveyed to the original: 


plaintiff. This is very clearly brought out 
by the penultimate sentence in the 
deed which reads as follows: 


“Hereafter, I shall have no claim of any kind in: 


respect of the schedule-mentioned properties or duty 
or right of conducting the charities,” 


aale | 


The words ‘claim’ and ‘right’ used in this j 


sentence are significant 
clearly to the intention of the parties. 
Patanjali Sastri's argument did not take 


and point very - 
Mr. 


. notice of the fact that it was only the duty ` 


of conducting charities but its right as well | 


which was transferred to the 


original . 


plaintiff and the price which was paid | 


“must be taken to cover both the properties 
and the right of management. Moreover, it 


manage the charities was merely ancillary 


‘tothe properties conveyed under the deed ` 
of sale. There is a great deal of force in. 


that the right to` 


` 
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the contention that if the words ‘absolute 
rights’ are not taken to cover the right of 
management, there are no other words in 
the sale deed under which this right could 
be held to have been transferred. 

It would not perhaps be incorrect to 
infer from the litigation (O.. 8. No. 32 of 
1916) which followed soon after the exe- 
cution of Ex. F, when these properties were 
claimed to belong to the original plaintiff, 
but to substantiate which no evidence had 
been: produced by him, that the parties to 
the document were under no misapprehen- 
sion as regards the nature of the properties 
transferred. under this deed. In view of 
the words. of the deed, however, it is unne- 
ceasary to relay on this circumstance as, in 
my opinion, this document was intended to 
convey the right of management to the 
original plaintif, and that the considera- 
tion was paid either wholly or at all events 
partially forthis right as well. There was 
only one contract between the parties and 
it must be held, as was found to be the 
case in Redgrave v. Hurd (1) to be entire 
and indivisible in character. lt is impos- 
sible todivide Ex. F into bits as Mr. 
Patanjali Sastri urges us to do and detach 
one portion of its contents from the rest 
and give effect to it. I must for the 
above reasors hold that the right to conduct 
the charities was transferred to the origi- 
nal plaintiff for consideration by Alagappa 
Mudaliar. - | 

The nest guestion then to decide is, if 
the alienation of the huk right was valid or 
in other words, was it possible for the 


hukdar or, trustee to transfer his right of . 


management of the endowed property to the 
original plaintiff for consideration ? 
Reliance was placed by the learned Oounsel 
for the appellant in this connection on a 
Privy Council decision in Rajah Vurmah 
Valia v. Ravi Vurmah Kunhi Kutty (2). 
The question which came up for considera- 
tion in that case was whether the uralars 
(trustees) of Tracharamara Pagoda could 
lawfully alienate tbeir right to manage the 
said pagoda. It is true that this case was 
in respect of a transfer of the trustees’ rights 


in properties endowed for religious pure 


poses, and the case which we are now called 
upon to decide relates to a charitable 


trust. Butthere is no principle or reason to - 


hold that a decision on this point in regard 
to trustsof religious nature would not 


(1) (1881) 20 Ob. D 1; 51 L J Uh. 113; 45 L T 485; 30 
R 


251. 
(2) 1 M, 235; 4 I A 76; 3 Sar. 687; 3Suther 382 


(PO). 
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equally apply to those which are charit- | 


able in character. 
course of their judgment observed : 

“The first question is, whether independently of 
custom, persons holding such a trust are capable of 
transferring it at their own will. No authority has 
been laid before their Lordships to establish this 


Their Lordshipsin the _ 


proposition; principle and reason seem to be strongly ` 


opposed to such a power, and particularly to such 


an exercise of it as has taken place in this instance. : 


The unknown founder may be suppcsed to have 
established thisspecies of corportion with the dis- 
tinct object of. securing the due performance of the, 
worship and the due administration of the property 


by the instrumentality and atthe discretion of four . 


persons capable of deliberating and bound to deli- 
berate together; he may also have considered it 
essential that those four persons should be the heads 
of particular families, resident in a particular district, 
open to the public opinion of that district and having 
that sort of family interest in the maintenance of this 
religious worship which would ensure its 
performance. It seems very unreasonable to suppose 


due , 


that the founder uf such a corporation ever intended, - 
toempower the four trustees of his creation at their - 


mere will to transfer their office and its duties, with 
all the property of the trust, to a single individual 
who might act according to his sole discretion, and 


might have no connection with the families from 


which the trustees were to be taken.” 
The next case cited was that in Kuppa 
Gurukkal v, Dorasami Gurukkal (3). Tais 


also related to a religioustrust. Ib was held . 


in this case that an alienation of hereditary 


religious trusis or offices to a person not : 


inthe line of heirs was not legal, but 


the learnei Judges considered it unneces- . 


sary to determine whether aa alienation to 


a person standing in tne line of heirs should . 


be upheld. Inthe course of their judgment 
it was observed : 


“To hold so would tend to public mischief in - 
inducing needy incumbents of hereditary religious. - 
offices who desired to sell them to give a dishdnest ` 


recognition to qualifications which, in fact, were” not 
ths qualifications demanded by the nature of the 
office.” 


The third case which is directly in point : 
and which relates to a charitable endow- - 


ment is thatin Alagappa Mudaliar v. 


unfortunately misunderstood the obser- : 
vations and was therefore unable toapply > 
them correctly to the facts of the present : 


case. The passage reads as follows : 


“It is well-settled that such offices cannot be alien- - 
ated by the act of parties. The question then is : 


whether the arrangement made in the present case 


amounts to analienation. Ifit was a mere arrange- ` 
ment for the mere convenient management of the - 
choultry, reserving to the plaintiff's brothers their . 


right of control, and, if necessary, of rpsumption of 
actual management, then it might be said that there 


would be no interference with the supposed will of : 


(3) 6 M76, 
(4)19 M 211, 


Sivaramasundara Mudatiar (4). The. 
. learned Subordinate Judge has quoted a . 
passage from this judgment but has : 


. . 
1959 


the-founder and that the arrangement would be law- 
ful. To that extent it seems clear that any co- 
parcener jointly entitled to management may waive 
his rights.” 


- Tne learned Subordinate Judge -appears 
to have considered that the arrangement 
contained in Ex. F would be covered by the 
last two sentences but he apparently 
overlooked the important reservation made 
in them and expressed in the words “and, 
if necessary of resumption vf actual 
mayagement.” Is there anything like the 
Teservation mentioned iu this case? On 
the contrary, the penultimate sentence in 
the sale deed, whicn has been already 
quoted, makes it clear that the power of 
resumption was not only not reeérved but 
it was clearly stated cn the’ other hand 
that the vendor would not have claim of 
any kind ia respect of duty or‘ right of 
‘conducting the charities. For the same 
reason,’ sufficient attention was not paid by 
the trial Court to the words ‘to that 
extent” in the last sentence of the judgment 
quoted above. It may also be noted in pass- 
ing that, like the Privy Council case in 
Rajah Vurmah Valia: v Rivi Vurmah 
Kunhi Kutty (2), the learned Judges ~in 
this case, Alagappa Mudaliar v. Shivurama- 
sundara Mudaliar \4), presamed that in the 
‘absence of any’ other suggestion as to 
Tule of succession, the intention of the 
‘founder ‘of the choultry must be’ taken to 
have: been that the olfice of management 
‘should be held‘in common by the family of 
-the original holders. ‘itis hardly necessary 
“to ‘didcuss:the other cases which were cited 
by Mr. Doraiswami Aiyar, but the decision 
‘in’ “Sundarambal- Ammal v. Yogavana 
“Gurukkal (5), might be ’ referred to wiin 
‘advantage. Mr. Patanjali Sastri bs relied 
‘on Prayagydossjee Varu v. Govindacharulu 
(6).- Tnis was- a case of an alienation of 
office of an arckaka (pujari) whica was 
‘held to'be valid as it wus-made without any 
‘considerasjion to one in the line of heirs and 
was not- cunsidered. to be opposed to the 
‘interests of the institution. lt was also 
observed in this case that the duties entrust- 
-ed to an archaka were frequently carried 
out in -temples by: proxy and an alienation 
of- the office was for these reasons upneld. 
lt-may: be interesting to note the gradual 
‘development of tnis branch cf the iaw ‘and 
' of the various views expressed by eminent 
Judges at various times; bus the case. has 
no application to the facts of. the present 


` (5738M 850; 23 Ind, Cas, 72; A IR 1915 Mad. 5l; 
26 M L J 315. 


(6) 68 M L J 295; 157 Ind, Oas. 517; A I R, 1935 
Mad. 220; 41 L W 68; (1935) M W N a9. A 
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case, where the office in dispute is first 
of all thit of a trustee of a charitable endow- 
meut and not of an archaka and, what id 
more important, this has been found to havé 
been alienated for consideration uader 


Jax. F. Moreover, the alienation -was not id 


the line of heirs although it may have 
been toa member of the family, but it can- 
not- be said that the alienation was not 
opposed to the interest of the institution of 
that there are any circumstances in th.6 
case which may rebut the presumption raised 
by their Lordships of the Privy Oouncilia 
Rajah Vurma Valiy. Ravi Vurmah Kunhi 
Kutiy (2), and by the learned Judges ia 
Alagappa Mudaliar v Sivaramasundara 
Mudauar (4) to the effect that the 
intention of tne founder of the trust must 
have been that the office of magagement 
should be held incommon by the members 
of his family jointly. The other cases relied 
on by the learned Counsel for the respondents 
are those in Narayana v. Ranga (|), and 
Ramanathan Chetty v. Murugappa Chetty 
(8). ‘Chey have no application to this casa 
as the firstone relates to the office of a 
pujari, while in tha second case the parties 
pad agreed to carry on the management 
ora religious institution by rotation and 
no question of alienation of an office for 
consideration was raised or considered. 
Moreover, the. members of the -juaior 
branch who. had. surrendered their -ofice 
were not parties to the suit, which was 


confined to the, disputes. between , the 


members of .the. senior branch inter se 
and. their Lordships -of.the Judicial Gom- 
mitte in contirming this judgment .ia 
Ramanathan Chetty v. Murugappa Chetty 
(9,, clearly stated that this decision would 
not affect the rights of the. members of the 
junior branch who. were not before the 
Court. 7 , | ; 

As íor Nirod Barani v. Shibadas (10) 
which was the case of a private idol, the 
alienation of the shebavtship to a closely 
connected member of the family. was 
held .to be valid under the Hindu 
Law. and it washeld that the alienation 
was not. effected. for any personal gain 
and ,the alienee appeared to have more 
interest in.tne worship. of the idol . than 
anyone else. . As stated above, this decision 
was arrived at.inthe special circumstances 
of that case and dues not fit in with tne 
various Madras -cases - which have been 


(7) 15 M 163; 2M L J 19. , 
(3) 27 M 192. | 
(9) 29 M 283; 33 I A 139; 16 M L J 265 (P O).. 
(10) 36 0 975; 3 Ind, Oaa, 76; 13 O W N 1084, 
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gpiled above, .. Having regard to. the idea of 
4he;public policy which militates against 
then alienation of the office ofatrustee to an 
gndowment either charitable or religious, 
‘and, to the principle enunciated in Alagappa 
Higa © arame an dara Mudaliar (4), 
With which:.we are in respectful agree- 
ment and. which follows the Privy Council 
Mecisicn in Rajah Vurmah Valia v. Ravi 
Vurmeh-Kunhi Kutty (2), we must hold 
that .AJagappa Mudaliar could not alienate 
his office in favour of the original plaintiff, 
‘and the alienation conferred no right on 
shim. It is hardly necessary to consider how 
Alagapps's position would be affected if 
-he.were alive, since he had executed a sale 
‘deed himself ; and. it is clear that bis sons 
could not: be prejudiced by their father’s 
‘conduct in transferring the office which he 
‘could not legally alienate, and which could 
mot, in any case, be ot any validity after 
his death. Consequently, Alagappa's heirs 
‘should still be considered to be joint trus- 
\tees with the original plaintif and defend- 
apt. Nol | 

.. The next point raised by. the learned 
Counsel for the respondents was that since 
the original plaintiff had heen functioning 
Ba trustee de facto, he: was. entitled to 
institute these-suits regardless. of whether 
he was a trustee. de gure or not. This argu- 
‘ment has been rendered possible on account 
of;some. decided cases, which: were cited by 
chim and to, which; I shall advert shortly. 
The term. de facto appears to have been 
rather . loosely used; but when used in con- 
“nection ‘with a‘ trustee or a guardian as 
@istinguished from a de jure trustee or 
guardian, itz is meant toconvey a person 
who-has been: actually functioning in either 
.of these capacities when he was not entitled 
‘to. do.so-legally. If this is all that is meant 
to convey, the expression is unhappy, as 
this idea would have been better expres- 
sed, at least so far as a trustee is concerned, 
by: the words “trustee de son tort”, a term 
‘which 18.80 .well- known and which brings 
-out the idea of wrong so very clearly. A 
‘person cannot legally confer any right on 
-himself by ‘acting in a wrongful manner 
although he may subject himseif to certain 
-liabilties. This was pointed out by their 
Lordships of the Judicial Committee in Maia 


Dinv. ahmad Ali (11), in the following 


words: 
“It is difficult to see how the situation of an 


IN 84 A 213; 13 Ind. Cas. 976; 9 AL J 215;150 0 
49; 391A 49, 16 G W N 33811 MLT 145; (0919) 
aon 1t3; 150 Ld 270; 14-Bom, L R192; 23M Ld 
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unauthorised guardian is bettered by describing 
him asa de facto guardian. He may, by .his de 
facto guardianship, assume important responsibili- 
ties in relation to the minor's property, but he can- 
not thereby clothe himself with legal power to sell 
it.” 


If on the other hand, the term de facto 
is employed to describe’ a person who is 
found 10 be acting as a trustee of an insti- 
tution or as a guardian of a person under 
disability and thus presumed to be a trustee 
ora guardian de jure uniess found to be 
otherwise, it would not do, in my opirtion, 
that harm which it has now done. In other 
words, a legal presumption in favour of a 
Person's legal title and the office may be 
Taised if he is found to be acting as such, 
as was done in Niamat Ali v. Ali Raza 
(12), but it must be ‘remembered that it is. 
rebuttable and would snift the ‘burden of 
proof on the party who denies his position, 
16 would then bé a rule of evidence merely 
and not one of substantive law and can be 
defended on the principle underlying s. 110, 
Evicence Act. But unfortunately, the cases- 
have not rested there. It is hardly neces- 
sary to discuss Guzzu Payideyya v. Venkata 
Reddi, 31 Ind. Vas, 913 (13), which was the 
case of a dormant partner and which was 
decided on an entirely different principle, 
but with great deference I am not prepared 
to accede to the correctness of the decisions 
in Mohammad Ibrahim v. Sundaram Chetti 
(14) and Motdin Bibi Ammal v. Rathnazelu 
Mudali (15), which followed two Ailahabad 
cases in Benarsi v. Altaf Hussain, 03 ind. 
Uas. 171 (16) and Muizuddin v: Mohammad 
Ikhlaq (17). naya | 

I should like to examine the Allahabad; 
cases first on which both the Madras deci- 
sions are based, ‘Taking up Benarsi v. 
Altaf Hussain, 63 Ind. Oas. 111 (16), L find 
that one Aitat Hussain had fied a suit for 
an injunction against Henarsi restraining 
bim trom building on a piece of land which 
was situaled between un Imampbara and 
his premises on the ground that certain 
Muharram cermonies were being per 
formed by him as a mutawalli every 
Tne suit was dismissed by the trial 


but was partially decreed ın appeal. The 
matier was then taken op to the High 
Court where Altaf Hussain’s locus standi 

(12) 37 A (Sb; 26 Ind. Cas. 778; A 1 R i915 All, 25; 
13 A Ld 26. ` i 

(13) 31 Ind, Cas. 913; A I R1916 Mad. 926. 

(4) A 1 kR 1926 Mad. 1066; 96 Ind. Oas. 823, 

(55i M Ld 596; Yo ind. Cas, t1z; A I R 1927 
Mad. 69; (.bz6) M W N 843. 

(16) 63 Ind. Uas, 171, MB j 
iW? A1R 19234 All. 59; 74 Ind. Cas, 756; 21 A LJ 


e 
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to. institùte the suit was challenged on the 
ground that mutawalii's rights were inalien- 
able, and a transfer of such rights to Altaf 
. Hussain would not confer any rights on, 
and consequently any title in, him. to file 
the suit. I cannot say if this objection 
.Was raised in the trial and the lower 
Appellate Courts or if it was raised for 
„the first tine before the High Court. It 
was found by Stuart, J. who delivered the 
_jedgment of the Court that the previous 
.mutawatli had transferred his rights to 
Altaf Hussain 2 few years before the suit, 
who had since then made considerable 
improvements in the Imambara with his 
-own funds. It is hardly necessary for 
me to express any opinion in this case on 
the question whether ihe learned Judge 
¿was rigut in disagreeing with the conclu- 
sion arrived at in Wahid Ali v. Ashruf 
Hussain (lo) tut suffice 15 to say that io 
the absence of the deed of trust, under 
which the trust was created and where the 
founder of the trust, could confer an 
authority onthe mutawalli to transfer his 
Office, the learned Judge presumed the 
appointment to be a good one prima facie 
.and held that is could be chailenged for 


sufficient reasons only and could not be | 


questioned. by a person who was alleged 
to have infringed rights of the mosque or 
Imambara. Then follow the words “A 
person challenging the de facto mutawalli’s 
position. must adduce evidence to show that 
he hasuid“title’. They only mean, in my 
opinion, that under the circumstances of 
ithe case, the learned Judge was willing 
tO raise a presumption that Altaf Hussain 
who had been acting as a mutawalli under 
a deed of transfer by the prior incumbent 
of office must be taken to be a mutawalli 
de jurein the absence of the deed of trust 
and’ that it wus for Benarsi to rebut this 
presumption which ke had failed to do. It 
18 unaecessary to examine this case any 
further as l find that the “learned Judge 
decided the question of Altaf Hussain's 
rights to maintain the suit not only on the 
presumption raised by him but on other 
considerations as well. It would thus 
follow that, if analyzed, the case does not 
go any further than what was held in 
Niamat Ali v. Ali Raza (12). 

The’ other Allahabad case is that in 
Muizuddin v. Muhammad Ikhlag (17). The 
question in that case was whether Muizud 
din was entitled to obtain a refund of 
‘certain moneys found to be due to his late 
father Bashiruddin. who was described’ to 
' (18) 8.0732; 100 LR 529. 


’ YEDAKANNU- NADAR V. NANGUNBRI ANNADANA oHaTRam (MADR.) 


- be 
‘mutawalliship.” -Tae other condition .was 


“147 


be a de facto mutawalli of the trust. In 
a suit which was filed against Basnirud- 
din for his removal, .it_was held by the 
High Court in appeal that “he had acted 
as .a de fasto mutawalli of the trust 
sufficiently long to be entitled to remain 
in possession of tne trust property as 
such” The facts of this case are not 
known, but if the learned Judges were 
deciding the case on a consideration of the 
question of limitation, it would be an 
entirely different matter. On the other 
band, if they were prepared to raise a 
presumption, in favour of his being -a 
de jure mutawalli, the case does not take 
us any further than what was decided in 
Nyamat Ali y. Ali Raza (12. 

The other de facto trustee mentioned in 
this case is Muizuddin himself. When he 
tried to realize the balance of certain 
money by execution, to which Bashiraddin 
was found to be entitled by virtue of the 
decree which was passed by the High Oourt 
in his favour, Muizuddin’s allegation that 
he was appointed to be a mutawalli by his 
father was not accepted, but in his capacity 


-a32 mutawalli de facto he was held entitled 


to execute the decree oa two conditions 
which are to a certain extent conflicting, 
The first condition was that he must agree 
‘to credit’ the money realized by him. to 
the trust and “account. therefor duly to 
the person or persons who may hereafter 
declared lawfully. entitled. to the 


that-he would not-be entitled to withdraw 
the moneys, “if the opposite party takes 
steps within a reasonable period to get 
the question of mutawalliship to the trust 
adjudicated in a proper Oourt.” a 

If Muizuddin bad any legal rights asa 


‘de facto mutawalli, why and uader what 


law were these conditions being imposed? 
Ifhe was being treated as a next friend 
of a minor would have been, whose interests 
had to ba protected by the Oourt, he was 
not being treated asa mutawalli at all but 
a stranger and the user of the term de facto 
was, with great deference, incorrect. “This 
case is, therefore, ao authority for the pro- 
position thata de facto mutawalli has any 
rights as such. 

Let me now take-up the Madras cases oh 


‘this poiat. The tirst one is Kasi Chetty v. 


Deivasikhamony Nataraja Dikshitar (19). 
There is no discussion in that case on 
this point at all and is, therefore, of mə 
value in arriving ata conclusion, Moreover, 
the plaintiff's possession in this case was 


~ 19) (1913) M W N 181; 16 Ind. Oas, 622, 
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“found t to be prior to that of the defendant's 
“and the- . plaintif was for that reason held 
“entitled to eject the defendant. The second 
*öne in Mohammad Ibrahim v. Sundraram 
“Chetii (14), was a case by a mutawalii for 
: possession of a property which belonged to 
“a mosque, This was decreed in spite of 
“the ‘objection that a de facto trusteeship 
“was not recognized under the Muhammadan 
“Law and tne plaintiit was therefore not 
“entitled: to sue. There is no discussion in 
‘that case on the point, although both the 
Allahabad cases were cited and the decision 

-was based on the ground that no such 
objection’ was taken in them. They could 
‘hardly be any authority if this poiut was 
not taken or decided in them. I have gone 
‘through them and already stated what the 
* rationale of these decisions was. The third 
‘Madras case which was cited was that of 
“Méidin Bibi Ammal v. Rathnavelu Mudali 
“{(15). The same contention ‘that Muham- 

|. madan Law does not contemplate a de facto 

' trustee and that such a person has no locus 
“stanaz to sue’ was raised in this case but 
“repelled by the learned Judges on the 

- ground that “de facto mutawallis of mosques 
are spoken of asif they were well-known 
‘to. the “law,” in- the Allahabad case cited 
-above. ‘The only „pork on Muhammadan 
‘Law to which any r6fêrence was made was 
‘that of Tyabji'sy “but the remark made by 
the learned author 
- “that a person not validly entitled to act as muta- 

wali, by taking charge of it and purporting to 


„manage - -the property thereby becomes a trustee 
“dé bon tortiand answerable as such,” 


““@oes not seem to have been followed and 
Hoes not certainly support the conclusion 
at which the learned Judges arrived. The 
next case reed upon by the learned Counsel 
“for the respondents was that of Appasami 
-Pillai v. Ramu Thevar (20). A study of 
the facts of that case would, however, show 
ihat the case was finally decided by 
Ramesam, J., on the ground wnat Neelambal 
Achi's right of possession passed on 
Kandasami'’s death, which occurred before 
‘he could accept the trustee's office, to the 

plaintiff and not on Kandasami's neirs as 
ines ù. en the plaintiff, was found to be the 
reversioner to Neelambal's estate. ‘Ine 
other. remarks in the judgment are in the 
‘nature of obiter and have no application to 
„ihe facts of the present case. it has been 
-admitted ` in the present plaint that the 
; lease to the present defendants was granted 
..by the Taluk Board of Shermadevi in 1906 


“and they were Tecognized ‘to be permanent 
(20) G1 M. L J 687; 186 lid. Cas. 340; A I R 1932 
Mad, 67; 34 LW 776; ‘Ind, kul, (1982) Mad. 292, 
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tenants under a compromise which was 
arrived at between the parties to O. 5. 
No. 11 of 1903 atthe appellate stage. This 
would sLow that the tenants were in posses- 
sion of the properties in dispute long before. 
the transfer of the trustee’s oflice was 
effected in favour of the original plaintiff. 
There is norule of law under which they 
can be debarred from questioning the locus 
standi of the original plaintiff to maintain 


“the suit for ejectment when he is said to 


have come into possession of that right 
long after their occupation of the property 
in suit. 

The only other case which was cited by 
Mr. Patanjali Sastri was a Calcutta deci- 
sion in Harimohan Modak v. Rameshwar 
Das, 64 Ind. Cas, 737 (21). There is no 
discussion on this point in that case while 
it appears that the plaintiff had been 
Tecognized to be askebait by the parties 
concerned. The case was theretore decided on 
what appears to be an admission rather than 
ona settlement of the question whether’he- 
was entitled to sue in ihe capacity of a de 


. facto trustee. An examination of these casem 


would show that there is no warrant ‘for 
the conclusion that a de facto trustee, ag 
such, has any locus stand: to maintain ‘am 
action... After all, his position is that of am 
interméddler or a wrong-doer (unless ‘op 


-the -facts of each case a presumption can 
‘be raised in‘ his favour of being 4‘trustee 


de jure) and he cannot confer zany righte 
on himself by committing a wrong, although, 
ap their Lordships observed in Matha Dim 
v. Ahmad Ali (11), he may assume ‘liabuity 
on account of this conduct. 4 
We areconcerned in this case with the 
position of what has been styled a trustee 
defacto. It may be that ander the Hindw 
Law, unlike the Muhammadan Law, the 
action of a guardian de facto has been heldi 
to entaii certain liabilines on minors, if hie 
action in alienating their properties it 
found to have been for their benelit or 
necessity as held in Hanooman Persaua 
Pandey v. Babooee Munraj Koonweree (22). 
Nathuram v. Shoma Chhayan (23), Vembu 
Atyar v. Srinivasa M. Aryangar (24) and 
V. Seetharamamma Vv. M. Appiah (25). Bu 
we are not concerned here with ue fact 
guardian but with what have beer 


(21) 64 Ind. Cas. 737; A 1 R 1920 Cal. 799. 
pw) 6 M1 A393; 15 W R öl; z Suther zy; 1 Sar, 553 


(P O). 
(23) 14 B 562, 

; 128) z3 Mu J 638; 17 Ind, Cas. 609; 12 ML 
4 


(25) 50 M L J 669; 92 Ind. Cas, 827; A I R 1926 Mad 
457; 49 M 768; 23 L W zt; (L926) M W N 288. 
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called trustees de facto. I have not come 
across any case, nor has one been cited 
at the Bar which may lead me to the con- 
clusion that the position of such trustees 
under the Hindu Law is any different from 
we they occupy under other systems of 
aw. 

T have, therefore, no hesitation in holding 
that trustee de facto is really no other 
than what is known to law aa a trustee 
de son tort and his position does not improve, 
as remarked bv their Lordships of the 
Judicial Committee, by describing bim 
to be atrustee de facto. As a trustee 
de son tort, he canno; be held to confer a 
right on himself to maintain these suits, 
-even if they are taken to have been 
‘instituted forthe benefit of the charities. 
Moreover. having found that Allagappa’s 
-heirs still continue to be trustees of the 
‘chatram and thatit was not legally per- 
missible for the original plaintiff and his 
heirsto file or continue these actions 
without his (Alagappa’s) heirs being 
parties tothe suit either as plaintiffs or 
as defendants, the question of de facto 
trusteeship assumes, in my opinion, 
secondary importance merely. 

The general principle of law is that the 
office of a trustee, irrespective of the 
number of trustees, is a joint one and co- 
trustees form, as it were, one trustee and 
must, therefore, execute the duties of their 
office jointly. It has been held in a 
number of cases that no suit in regard to 
trust properties would be maintainable by 
one or some of the trustees only, if the 
remaining trustees are not before the Court 
either as plaintiffs or even as defendants: 
see Rajendronath Dutt v. Sheikh Muham- 
‘mad Lal (26), Bachu Lalv. Oliulla (27), 
Ashtamurthi Nambudri v. Raman Menon 
(28) and Shanmuga Moopanar v. Subbaya 
Moopanar (29). Following these authorities 
it must be held that the suits were not 
maintainable by original plaintiff or by 
bis legal representatives without implead- 
ing Alagappa or his heirs either as 
plaintiffs or as defendantsin the suits. 

Having found thatthe present plaintifs 
could not continue the suits in the absence 
‘of Alagappa's heirs, we have te decide 
‘the course which we should follow in 
Tegard tothem. The suits were pending 
in the trial Court for 14 years and the 


Plaintiffs were adamant in their o ositio 
(26) 8 O 42; 8I A 135; 4 Sar. 25t (PO). pp i 
(27) 11 O 338. 

Petey 
) J 133; 70 Ind. Cas. £45; A IR 1992 
Mad. 317; 151, W 283; (1922) M W N 108, ii 
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to the objection raised on account of non- 
joinder of the remaining - trustees, 
Mr. Patanjali Sastri made a verbal applica 
tion at the close of his argaments, .that 
his clients might be permitted to join 
Alagappa's heirs as parties to the suits 
now, and thatthecase remanded for a 
fresh trial after they had been impleaded. 
He placed reliance on Ramanathan Chettiar 
v. Annamalai Chetty (30`. The application 
was vehemently opposed by the Counsel for 
the appellants. è 
Mr. Doraiswami Aiyar has first of al 

contended that even if we remand tbe 
suit at this stage, the orders passed by us 
would be infructuous, as the suits would 
have to be dismissed under s. 22, Limita- 
tion Act. He has placed reliance in this 
part of the cage on Meyyappa Chetty v. 
Supramanian Chetty (31), Seerangathunt 
v. Vaitilinga Mudaliar (32). Mohana- 
velu Mudaliar v. Annamalai Mudaliar 
(33) and Sobhandri Appa Rao v. Sri Raja 
Parthasarathi Appa Rao (34). He has 
further urged that in view of the plaint- 
iff's conduct during the last 17 years 
this is not a case in which we should 
exercise our discretion—even if it existe 
—in the plaintiff's favour and take- away 
an advantage which his clients have 
gained, on account of the plaintiff's pere 
sistence, by lapse of time. Having con- 
sidered the matter very carefully, ‘it 
appears to us that the plaintiffs’ absti- 
nence from making Alagappa or his heirs 
parties to tho suits was deliberate and 
they were trying to fight shy of Alagappa 
or bis heirs in this litigation. The request 
by their Counsel at the fag end of the 
case is too belated to be seriously noticed. 
It seems to be unnecessary for me to 
determine the question of limitation which 
might have had to be carefully considered 
if Ihad been inclined toexercise my dis- 
cretion in the plaintiff's favour, But in view 
of their conduct, andthe prejudice which 
may be caused to the appellants, it 
appears to me that the exercise of dis- 
cretion in their favour would neither be 


(30) 57 M 1031; 150 Ind. Cas 602; AIR 1934 Mad. 
367; 66 M L J 451; 39L W 404; 7 RM 17. : 

(31) (1918) 1 A 603; 35 Ind. Cas. 323; AIR 1916 P O 
202; 43 I A 118; 85 L JPO 179; 114L T 1002; 20 
O W N 833; (1916) 1 M W N 455; 18 Bom. L R 642 


PO, 
: (32) 40 M L J 532; 63 Ind. Oas. 104; A I R1921 Mad. 
528; 13 LW 392; 29M L T 281. 

33) A I R 1923 Mad 337; 72Ind. Cas. 63; 44M LJ 
249; 17 L W 241; (1933) M WN 89, 

(34)62 M LJ 154; 137 Ind. Oas. 274; A IR 1932 
Mad. 583; 35 L W 279; (1982) M W N 494; Ind, Ral, 
(1932) Mad. 355, - i 
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“judicious nor judicial. In these circum- 
“statiées we are constrained tö accept te 
“‘gppeals and dismiss these’ ‘siits. The ap- 
“pellants will"have their costs in both the 


‘Courts. 
: ~., Appeal No. 111 of 1935 
Venkatasubba Rao, J.--I agree with 
: the judgment just delivered by my learned 
“brother. The appeal raises several qués- 
“tions, but there is one point fatal to the 
’. plaintiff's case with which alone it is neces- 
„Bary to deal. The suit has been brought 
‘by cne Thirumalayappa Mudsliar, who 
“claims to ke the sole trustee of a certain 
: Annadhana Chatram: or choultry— a chari- 
- table foundation. His case is that his family 
‘kas enjoyed the right of trusteeship for 
: about two centuries, that he was himeelf 
- pcesessed of a 5-12th share of the right, that 
“he acquired by transfer 6-12th share of a 
~ ccesharer by name Alagappa and that 
‘ defendant Ne. } Kalyani, a Hindu widow, 
: was poseesced of the remaining 1-12th share, 
‘which she lost by non-enjoyment and ‘to 
` which he somehcw became entitled. The 
‘plaintiff thus claims that the entire right 
i passed to him, and on the strength of that 
‘alleged title, seeks to recover possession of 


“the propertiesin question said to belong - 


vto the charity. Defendant No. 1, out of tle 
15 defendants originally impleaded, was 
thus a formal party and of the remaining 
‘defendants the 2nd and the 3rd are the most 
“important, 
- The facts that led to the suit may be 
‘ briefly set forth. The Taluk Board of Sher- 
“madevi, alleging mismanagement of the 
‘trust, tcok possession of the properties in 
' the year 1805, and was in possession thereof 
. til 1915, when owing to a certain order 
‘made by the Government, they were res- 
: tored tothe plaintifi's family. The posses- 
‘sion of the Taluk Board, according to tte 
‘plaintiff, was that of a trespasser, and he 
` further alleged that defendants Nos. 2 aud 
3 obtained from that hody the properties on 
“lease and their possession was also in con- 
- sequence wrongful. There was a litigation 
‘ between the Taluk Board and the aforesaid 
defendants. Nos. 2 and 3, which, ended ina 
“compromise, recognizing in them occupancy 
‘rights. The plaintiff impeached this com- 
_ promise, declared that he was not bound 
by it aud in 1916 sued defendants Nos 2 
„and 3 for pcesessicn, in the suit he claimed 
the properties as belonging to his family 
` in 'private ‘ownership, subject only to some 
. Bort of trust in favour of the choultry. 
Defendants Ncs. 2and 3, who claimed per- 
manent rights in the property and con- 
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tended that they were not liable ‘to be 
‘ejected, asserted that the plaintiff's claim 
was a fraudulent one and that the proper- 
ties exclusively belonged to the choultry. 
There was an iesue framed as to” whether 
the properties belonged to the plaintiff's 
family or to tbe charity No attempt wa 
made by the plaintiff to pròve the. 
private ownership set up by him, but at 
the close of the case and just before the 
delivery of the judgment, applied-that the 
choultry should be impleaded as a party. 
His application was granted, but his suit, 
on same ground with which we are not 
concerned, was dismissed. An appeal was 
taken and the District Judge. Mr Jackson, 
Łolding that by the time the charity was 
brought on the record ths claim became 
statule-barred, confirmed tre lower Court's 
‘decisicn. It was while this appeal was 
-pending that the present suit was ~brought 
in 1921. From Mr. Jackson's judgment a 
second appeal was Gled in the High Court, 
which in 1930 was withdrawn by “consent 
of parties, it being agreed that the matters 
in controversy were to be Jeft at large Such 
in brief are the antecedent facts of this 
litigation. 

Defendants Nos. 2 and 3 pleaded that 
they and their ancestors were in possession 
from time immemorial enjoying permanent 
‘occupancy rights: they raise a further 
contention, a plea in limine, that the tran- 
fer by Alagappa on which the plaintiff 
‘relied, was inoperative and invalid and did 
not conferon him the right he claimed. 
‘This contention, as 1 shall presently show, 
is well-founded and ought to prevail. So 
far as defendant No. l, Kalyani, is concérn= 
ed, she pleaded that the plaintiff dues not 
possess the full right of trusteesbip: as 
claimed by him and that she is entitled to 
asixth share thereof. It may be mentioned 
‘that-by a decree passed in a separate suit, 
her right as put forward here has been 
recognized and affirmed. i 

The question then that hasto be con- 
sidered is, whether the plaintiff has validly 
acquired Alagappa’s share in the right’ in 
questicn. ‘The lower Court's decision is in 
his favour and the defendants have filed 
the present'appeal. It has been laid down 
by ‘the Judicial Committee that a trustee 
ofa Hindu temple had no power to trans- 
fer his right of management. In the case 
before the Board, the trusteeship vested ‘in 
the karnavans of four distinct tarwads and 
they transferred to a third: party — the 
R-jah of Charekel — the property of .the 
temple ag:well as their right of trusteeship. 


‘introduces an 
the arrangement intended for the con- 


„to divest 
right of management? Tn 


-a transfer of trusteeship, 
„sideration, that is to say, for the perso- 
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Their Lordships hold that independently 
of custom, persona holding such a trust are 
incapable of transferring it and both pria- 
ciple and reason are strongly opposed to 
such a power and particularly to such an 
exerciss of it as had taken place in the 
case before them. They state in conclusion 
that under what may be termed the Common 
Law of India, the trastees have no power 
to transfer their right and dealing with the 
question of custom, they go on to declare 
that in no circumstances will the law 
recognize a custom sanctioning not merely 
the transfer but the sale of a trusteeship: 
Rajah Vurmah Valia v. Ravi Vurmah Kunhi 
Kutty (2) Alagappa Mudaliar v. Sivarama- 
sundara Mudaliar 4) (which, it is interesting 
to note, related to this very family) is more 
directly in point. There, as here, the trust 
Telated to a charity and the assignment 
was in favour of a member of the family. 
Tt was held by Muthuswami Aiyar and 
Shephard, JJ. that it did not operate as 
an effectual transfer of the trust. The view 
as expressed by the learned Judges seems 
to be that the transfer of a trusteeship is 
‘bad, whether or not for consideration; nor 
does it make any difference in their opinion 
that the alienee happens to be a member of 
the same family. This decision, moreover, 
important qualification—is 


venient management of the charity, the 


-assignor reserving to himself his right of 


control and resumption, or is it intended 
him once for all of his 
the former 
case, the arrangement is good but 
in the latter, is not. This view of 
the law has been accepted in several 
later decisions, of which itis sufficient to 
mention Rajaram v. Ram Boy (35). That 
if for con- 


nal or pecuniary benefit of the transferor 


-is utterly bad, is not disputed by Mr. 


Patanjali Bastri, the respondents’ (the 
plaintiffs’) learned Counsel. But be contends 
that a transfer for no consideration and in 
favour of the next heir or a member of the 


.same family is valid and ought to be 


and even in the 


recogaized. On this point there has been 
a. conflict of opinion in the various Courts 
same Oourt divergent 


, Views have been expressed. It is unneces- 
- sary to pursue this matter, as I am clearly 
_ Satisfied that the transfer, if any, in the 


ay 


present case (I used the words ‘if any’ as 


is MM L J 75; 18 Ind, Oas. 77; (1913) MWN. 
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will be geen, advisedly) is for the pecuniary 
benefit of the -transferor.. rere ng 

Tais brings me to the question, what is 
the effect of Ex F ‘dated February 10, 1914), 
described as a deed of sale, on its proper 
interpretation? Mr. Patanjali.Sastri’s con- 
tention may be put thus: At the date of 
the document the plaintiff's family assumed 
(though in the sequel.the assunption has 
turned out tobe wrong) that it owned the 
property, burdened no doubt with some 
trust; the subject of the bargain therefore 
was the property and not the trusteeship; 
the consideration of Rs. 1,300 mentionéd in 
Ex. F must thus be related to the property, 
In the first place, the document is not 
susceptible of this interpretation. It says: 

“As it would be very much convenient for the 
charities to be conducted in case my share also 19 
added to yours, the above properties have been 
settled to be sold to you for Rs. 1,300 subject to tha 
charge of the above charities,” sa Apt ING 

This shows thatthe parties regarded the 
two things, the owning of the property and 
the conducting of the charity, as inseparab- 
ly connected. The same idea occurs again: 

“As you, too, are responsible for conducting the 
charities out of the above propertiés, as you albiie 
are to succeed to the two shares out of the 13' shares,’ 

Here also the ownership ‘of the property 
carries with it the duty of performing the 
charity. The matter does not stop there. 
The document concludes thus: 

“Hereafter I shall have-no claim of any-kind in 
respect of the schedule-mentioned properties or the 
duty or the right of conducting the charities." 

It will be seen that the. parties kept, in 
mind both the aspects of the trusteeship, 
namely the duty as well asthe right, It 
is difficult in the face of these recitals, to 
accept the contention that the object of the 
document was to deal solely with. the 
property. Secondly, it is argued that the 
consideration was fixed with reference to the 
property. alone and that the trusteeship 


. 
tik r 


. passed to the trinsfereé as merely ancil- 


lary to it. There was, I have no doubt, 
an entire contract for a single consideration 
and it is impossible to sever the contract 
as suggested. Hach part of the contract 
was an inducement to every other part of 
it and there is no warrant for dividing the 
bargain into two distinct parts: see, the 
observations of Jessel, M. R, at p. 18* and 
of Lush, L. J. at p. 26* in Redgrave v. Hurd 
(1). Thirdly, it is argued that the oparative 
part of the document is that . which 
deals with the- property and not the 
passage quoted above, which , deals 
with “duty and the right of. conducting 
the charities” Here [ must observe that 
-Pages of (1882) 20 Oh, D. LAB] | rie 
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Mr. Patanjali Sastri is put into a dilemma. 
Jf his contention is right, there has been 
no transfer at all of the office in question, 
in which. case the plaintiff is ovt of Court. 
Lastly. it remains to observe that on the 
Jearred Counsel's cwn showing the docu- 
ment is vitiated by a mutual mistake, both 
tbe parties being under the mistaken 
impression, that the property belonged to 
tle family and not to tke charity. If this 
he so, the document must be deemed to be 
of. no effect rnd the right of trusteeship has 
not passed to the plaintiff. 
“In the result as Mr. Doraiswami Aiyar 
rightly contends: (1) either there has been 
a sale of the cffice, in which case the trans- 
„action is illegal.and cannct be given effect 
-to (2) or there bas been no transfer of the 
‘trusteeship at all, on which hypothesis the 
‘plaintiff's claim to Alagappa’s share falls 
_to the ground. Whichever is the correct 
-view, Alagappa, the cc-trustee, has not been 
represented in the suit. Misconduct on the 
.part of a trustee does nct ipso facto result 
.in Lis. removal granting that Alagappa 
was guilty of misconduct in alienating or 
‘attempting to alienate his trusteeship. In 
“any event the office is a hereditary one and 
‘ Alagappa having died shortly after the suit, 
leaving three adult sons, his right devolved 
upon them, 
‘” @o-trusfees, as bas been teld, form as it 
were one collective trustee whcse office is 
_joint and indivisible and whose powers and 
duties must beexercised jointly: Rajaram 
“wa Ram Boy (35) already cited atp. 76*; 
Shanmuga Moopanar v. Subbaya Moopanar 
` (29). All co-owners must join in ʻa suit to 
recover property unless the law otherwise 
` provides. If seme cc-owners refuse to join, 
it is the practice in India to allow them to 
be included in the array of defendants: 
Haria Pisharody v. Narayan Somajipad 
` (3€). Co trustees are subject to the abore 
nle: . Shanmnga Moopanar v. Subbaya 
Moopanar (29) already cited, Bachu Lal 
. v. Oliulla (27) ard Ashtamurthi Nambudri 
v. Raman Menon (28). Similarly in the 
care of co-executcrs, a suit cannot be held 
‘ properly constituted unless all of them 
are on tre record. An action having been 
. breught by one executor only, the cc- 
executcr was impleaded as defendant on 
objecticn being taken. It was held that the 
suit was time-batred under s 22, Limitation 
_ Act, as tke coexecutcr was brought on the 
reccrd after the reriod allowed by the 
__flatute: see the judgment of Sir John Wallis 
(36) 3 M 234, 
* Page of 24 M LJ. [Ed] 
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in Seerangathuni v. Vaitilinga Mudaliar 
3 i 


Mr. Patanjali Sastri at the close of his 
argument applied that he should now be 
Permitted to bring on the record tke sons 
of Alagappa. The suit was filed néarly 17 
years ago and the objection as to non- 
jeinder was taken atthe earliest stage. It 
would not be proper exercise of discretion 
to allow the defect to be cured at this 
distance of time. The observations of the 
Judicial Committee in Rajendronath Dutt 
v. Sheik Muhammad Lal (26) apply with 
great force to tha facts here. After holding 
tbat ‘the non-joinder of Bikantandath is 
not an objection of form only,” their Lord- 
ships go on to state: 

“The appellants have not on any occasion sought 
the assistance of the Court as they might have 
done ....... to make him-a party to the suit. It 
is not the province of either the High Court or the 
District Judge to force that course upon them. The 
objection was clearly taken; and they, for motives 
of their own; deliberately abstained from making 
him a party to the suit.” i 

The history of the previous suit filed by 
the plaintiff in 1916 seems to be repeating 
itself. On that occasion he put forward the 
false claim that the’ properties belonged to 
the family and not tothe trust. Mr. Jaek- 
son, the District Judge, 1eferring tô the 
late addition of the choultry as plaintiff 
remarked thus: 

“Of course the Court had no right to allow an 
entirely fresh plaintiff to be brought into the suit 
in this precipitate manner, but apart from the 
question of procedure the chatram which adopted 
plaintiff No. 1's plaint in toto had no locus standi. 
It was in terms suing in 1920 a trespasser who 
had come in in 1906," 

Holding that by the time the chatram 
was brought on the record the action had 
become time-barred, the learned District 
Judge dismissed the suit, In the present 
plaint also’ defendants Nos. 2 and 3 are, as 
already stated, treated as trespassers. Grant- 
ing that the suit wasin time when it was 
filed, it has now been pending for over 17 
years, and it does not appear just to deprive 
the defendants of the plea of limitation 
that is available totcem. On this ground, 
if on no other, the request made at this 
late stage must be refused. 

Lastly, it was ccntended that where a 
de facto trustee brirgs a suit, he is entitled 
toa decree; Firstit must be observed that 
this case has been put forward for ihe firat 
time at the hearing of the appeal. Secondly, 
the argument resis on a very slender foun- 
dation. The few Madras cases which seem 
to support this view, (such as Moidin 
Bibi Ammal v. Rathnacelu Mudali (19) and 
Mohammad Ibrahim Y. Sundaram Chetti (14)), 
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purport to follow certain decisions which, 
with great respect. have been completely 
misunderstood. Niamat Ali v. Ali Raza 
€1z) is one of such decisions. There a suit 
was brought under s. 92, Civil Procedure 
Code and it was dismiaésed on the ground 
that no breach of trust was alleged or 
proved. Referring to the defendant who 
succeeded Karamat Ali, the learned Judges 
observed: 
- “Assuming that Karamat Ali was legally entitled 
to be the mutawalli (which office he undoubtedly 
de facto enjoyed) he was entitled to appoint his 
successor 
` It is difficult to see how this countenances 
the view that a suit lies al the instance of 
a de facto trustee. In Benarsi v. Altaf 
‘Hussain, 63 Ind. Cas. 171 (18) it was held 
‘that a person challenging the de facto 
‘mutavallt’s possession must adduce evi- 
‘dence to show that the latter has no title. 
Tt decides no more than thst a de facto 
‘trustee may be presumed to be also the 
‘de jure trustee, a presumption liable, of 
course, to be rebutted. In Muizuddin v. 
‘Mohamad Ikhleq (173 no question of law 
“whatever has been decided, as a glance 
.at that cage will show. In Kaliba Mavul- 
wija v. Saran Bivi Saila Ammal (si) it 
has been held that a de facto trustee or 
a trustee de son tort is entitled, like a 
de jure trustee, to be reimbursed the 
„moneys properly expended by him. How 
this decision supports the view taken in 
‘the two Madras cases cited above, it is 
‘dificult to see. Nor does I[larimohan 
‘Modak v. Rameshwar Das, 64 Ind. Cas. 
134 (21) avail the plaintiff. The judgment 
‘makes it clear that the de facto manager 
‘was recognized as such by the parties 
concerned, Some reliance has been placed 
upon Narayana Row v. Dharmachar (33. 
But that case deals with what is known 
as possessory title. As against & wrong doer, 
prior possession of the plaintiff in an 
action of ejectment is sufficient title; that 
is all that has been decided. The two 
Madras cases to which I have referred are 
thus, in my opinion, clearly wrong. The 
contention, therefore, thata ce fact manager 
is entitled to a decree, assuming that it 
can now be raised, must be overruled. 
In the result,the lower Court's decree is 
~reversed and the suit is dismissed with costs 
` throughout. 
+ NeD. Appeals accepted. 
(37) 38 M 260; 28 Ind. Cas. |290; A IR 1916 Mad. 


87; 28M L J 347. 
(38) 26 M 514. 
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PATNA HIGH COURT 
Civil Revision No. 709 of 193% 
May l, 1939 
MOHAMMAD NOOR AND RCWLAND, JJ. 
Musammat DEOKALI KUARI— 
PETITIONER 
versus j 
MAHADEO PRASAD BHAGAT— 
OprosiTe PARTY : 
. Court-fee—Valuation of suit—Suit by widow to 
cancel deed of family settlement executed between 
her and her husband's brother—Allegation that she 
was induced to sign it by fraud—She alleging 
that her husband died separated from his brother 
and she got possession of entire properties as his 
heir and that document curtailed her rights—Proper 
method of valuing suit—Suit held was properly 
valued. ; 

A widow brought 2 suit to cancela deed of 
family settlement executed between herself and her 
husband’s brother, on the allegation that she wag 
induced to sign it by fraud and misrepresentation, 
Her case was that her husband was separate 
from his brother and on his death she got posses- 
sion of his entire estate as his widow and heir; 
but the recitals in the document were on the foot- 
ing that the brothers were joint and the plaintiff 
on her husband's death was entitled to mainten- 
ance in lieu of which she was given properties 
worth Rs. 20,000. At the time of the institution of 
the suit she paid Rs. 15 as court-fee treating it as 
a declaratory suit but she was directed to value 
the relief and she valued it at Ra. 5,1C0 on which 
amount court-fee had been paid. The Court held 
that the suit should be valued on the basis of 
the market value of the proporties; 

Held, that the proper method of valuing the suit 
was according to the injury or loss from which the 
plaintiff sought to be protected and that loss could 
not be valued at the total value of the properties 
in suit; such a value would be proper if the 
plaintiff was ont of possession of the properties or 
if the document denied her any right and title 
whatsoever and she had to come to Court to change 
her position from that of a person enjoying no 
rights to that of a person enjoying the full right, 
But as the document gave her considerable rights 
and she came for something better, it was for the 
plaintiff in the first instance to put a valuation on 
the relief claimed, and ae this valuation was not 
wholly unreasonable or arbitrary, the Court should 
not have interfered with it. 


C. R. from the order of the Subordinate 
Judge, Hazaribagh, dated November 30, 
1938. 

Messrs. Sarjoo Prasad and K. Dayal, for 
the Petitioner. 

Messrs. 5. M. Mullick, T. K. Prasad, Ray 
Gurusharan Pd. and Tne Advocate- 
General, for the Crown. 

Rowland, J.—The petitioner in this 
Civil Kevision is the widow of the late Babu 
Ganga Prasad Bhagat. She is plaintiff in a 
suit to cancel a deed of family settlement 
executed on November 19, 1934, between 
herself and her husband’s brother, on the 
allegation that she was induced to sign it 
by fraud and mis-representation. There ig 
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a prayer to senda copy of the decree to 
the registration office for a note being made 
that the document had been cancelled. 
The plaintiff's case is that her husband 
was separate from his brother and on his 
death she got possession of his entire estate 
as his widow and heir: but the recitals in 
the document are on the fonting that the 
brothers were joint and the plaintiffon her 
husband's death was entitled to main- 
tenance in lieu of which she was given 
properties worth Rs. 20.000. At the time 
of the institution of the suit she paid Rs. 15 
as court-fee treating it as a declaratory suit 
but she was directed to value the relief 
and she valued it at Rs. 5,100 on which 
amouut we are told that court-fee has been 
paid. The defendant objected that the 
valuation of the suit should be not less 
than Rs. 20,000 and the Subordinate Judge 
after taking evidence held that the suit 
should be valued on the basis of the 
market value of the properties involved 
‘which he found to be Rs. 41,000 and odd. 
nh rejected the contention of the plaintiff 
a 
ue the present suit the plaintiff is in possession of 
the properties and she is only bound to value the suit 


according to the injury or loss which she apprehends 
she will have to suffer if the document be left 
standing”, 

The learned Subordinate Judge directed 
‘the plaintiff to pay the deficit court fee on 
Rs.. 41,525, and against that order, the 
‘plaintiff has come in revision to this 
‘Court. i 
` We have no doubt that the proper method 
of valuing the suit is according to the 
‘injury: or loss from which the plaintiff 
seeks to be protected, and that loss cannot 
be valued asthe Subordinate Judge has 
‘valued it at the total value of the properties 
in suit; such a value would be proper if 
the plaintiff was out of possession of the 
properties or if the document denied her 
‘any right and title whatsoever and she had 
to come to Court to change her position 
from that of a person enjoying no rights to 
that of a person enjoying the full right. 
But here the document gives her consider- 
able rights- and-she comes for something 
better. It is then for the plaintif in the 
first instance to put a valuation on the 
relief -claimed. If this valuation is not 
-wholly unreasonable or arbitrary the Court 
-will prima facie be disposed to accept it 
though there is, as the learned Subordina‘e 
-Júdge- has pointed out, ample authority 
for the Court to interfére should the 
‘plaintiff's valuation be wholly arbitrary 
-and uareasonable. In the present case the 
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valuation placed on the relief -by the 
plaintiff does no; seem to us to be. at all 
unreasonable or arbitrary and we think 
this is a case in which the Subordinate 
Judge should not have interfered with. In 
my view:the Court below should have 
accepted the valuation of Rs. 5,100 placed 
upon the suit by the plaintiff. I would 
allow the application with costs one gold 
mohur against the contesting respondent, 
There will be no costs against the Advocate- 
General. ° a tes! 

Mohammad Noor, J.—I agree that this 
was a case in which the learned Subordinate 
Judgs ought to have accepted the valua- 
tion as given by the plaintiff. In fact it 
was almost impossible to fix a money value 
on the injury or loss which, according to the 
plaintiff, was likely to cause to her if the 
document stood as it was. In a case like 
this unless the valuation given by . the 
plaintiff is ludicrously low, which cannot.be 
supported on any grounds whatsoever, the 
Courts ought to accept the valuation of the 
plaintiff, But even if this would have been 
acase in which the intervention of the 
Court for correcting the valuation given by 
the plaintiff was needed, the method of 
valuation adopted by the learned Subordi- 
nate Judge was wrong as has been pointed 
out by my learned brother. There is a good 
deal of difference between a suit in which 
the plaintiff seeks to recover a property 
which is not in his posssession and a suit in 
which he wants to avert the danger. which 
is likely to come to the property which -is 
already in his possession. This was a case 
of the second kind and the valuation on 
the basis of a suit of the first kind was 
wholly unjustified. 

B. Application allowed. 





SIND JUDICIAL Cone eee 


COURT 
Miscellaneous Appsals Nos. 26 of 1935 and 
41 of 1936 
July 29, 1938 
Davis, J. O. AND WESTON, J. ; 
Mir Haji GHULAM SHAH—APPELLANT 


versus : 
KHANCHAND GOPALDAS AND ANOTARR— 
RESPONDENTS é 
Civil Procedure Code (Act V of 1908),. ss. 115, 
151,0. XLVII, r. l—Judge, if can set asi 


.order passed by . predecessor—Such order held with- 


out jurisdiction~Revision against such order, if 
maintainable—Such order, if interlocutory one— 
Question whether liability to perform contract or 
to pay damages in breach is included within terma 


® 
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“debts and liabilities” of special enactment, if 
error -apparent-on. face of record—Scope of s. 151— 
Judge overriding provisions of Code and non- 
suiting plaintiff purporting to act under s.151— 
‘Order cannot ` be allowed to stand—Praciice— 
Pleadings—New defence cutting at root of pro- 
ceedings and which does not.arise from pleadings 
“—Pleadings should be amended. . 
` Order XUVIT, and s. 151, Civil Procedure Oode 
‘are, to be construed strictly and are not intended 
to beuged and are not to be usedto allow one 
Judge to sit in appeal on orders of his predeces- 
sor exercising an equal jurisdiction with his 
‘own. [p. 157, col. 1.) 
: Where a Judge sets aside an order of his 
predecessor dismissing the suit ae against one 
of the’ defendants, the order is without jurisdic- 
‘tion, inaemuch as he usurps an appellate jurisdic- 
tion which he does not possess. Such an order 
‘although alleged to be one under s. 151, Civil 
‘Procedure Code, is in substance one reviewing 
the. judgment of his predecessor. Although 
strictly no appeal sgainst it is maintainable, 
‘yet the appeal can be treatad as revision ap- 
plication. The order is not an interlocutory order 
.30 a8 to bar arevision, inasmuch as it sets aside 
_ the order which is not an interlocutory order. 
‘Yusuf I. A. Laljiv. Abdullakbhoy Lalji (No. 1) (D), 
doubted. 

[Case-law referred to] 

Ordinarily, the High Court will not interfere 
“in revision when a remedy will lie by way 
of appeal, It is indeeda beneficial principle, for 
otherwise, infinite would be the occasions and the 
variety of interlocutory orders on which the 
„intervention of this Court would be invoked. But 
.where one Judge sits in appeal on a judgment -or 
decree .of his predecessor, he usurpes an appellate 
jurisdiction he does not possess, and it isthe duty 
‘of the High Court not to permit the case to 
. proceed upon a jurisdiction snatched, and which 
has no basis or justification inlaw and it should 
set aside the order in revision as being one with- 
oat jurisdiction. In the revisional proceedings 
the Court can also set aside the original order 
when it is one deciding a case within the 
meaning of s. 115, Civil Procedure Code, and 
when the papers relating to the case are before 
jt and when it is esgontial in the interests of 
justice to do so. [p, 158, col. 2.) 

[Case-law distinguished.) 

A mistake of law is not sufficient in itself to 

grant a review. The error must be patently gross 
‘and manifest if indeed a review can even then 
be properly granted, but it is idle to pretend 
that a question so debatable as the question 
whether the liability to perform a contract or 
pay damages in breach is included within the 
term “debts and ligbilities” of a special enactment 
-is an error apparent cn the record within the 
.meaning of O. XLVII, r. 1, Civil Precedure Code. 
It clearly is not; it is a difficult question of law. 
Firm of Saleh Mahomed v. Nathumal Kessumal 
(5), relied on, Mohanlal Tejumal v. Khushalibai (8) 
and Dholandas Gidumal v. Sadhumal Dolumat 
19), explained, [p. 157, col. 1.) 
- Section 151, Oivil Procedure Code, was not intend- 
ed to permit the Courtto ignore or override the 
provisions of the Civil Procedure Oode, nor was 
it intendedto oust the provisions of the law. 
It was intended merely to supplement the pro- 
visions of theCode and to provide a means of 
serving justice -whenthe law provided none. It 
was, not intended to override the plain and 
express enactment of the law... [p, 159, col. 1.] 
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Where the Judge ignored some of the most 
material provisions of the Oivil Procedure Code, 
laid down by the Legislature for the proper 
administration of civil justice; he ignored the 
provisions of O. VI, Civil Procedure Code, relating 
to pleadings and amendment of pleadings he 
ignored the provisions of O. VIII, r. 9, Oivil 
Proceudre Code, and the relevant provisions of 
Orders XIV and XV, relating tothe trial of prelimi- 
nary issuesthemselves to be raised from the plead- 
ings; he non-suits the plaintiff, all under the 
specious protection of s. 15), and his order was-one 
which could not be allowed to stand. 4 

Though a judgment will not be set aside 
merely because certain issues have not been raised 
if those issues have been argued and considered, 
yet it istobe presumed that those issues arige 
from the pleadings and where a new defence is 
raised which cuts at the root of the proceedings 
and euch a defence does not arise from the plead- 
ings, the pleadings willbe amended and proceed- 
ings conducted in a fair and proper manner. 
An order passed in such a case, without the 
amendment of pleadings cannot be allowed to 
stand. Adjai Coal Company, Ltd. v. Pannalal 
Ghosh (17), referred to, 


Misc. As. against the decision of the First 
Class Sub-Judge, Hyderabad, dated Feb« 
tuary 15, 1935. 

Mr. Thakurdas Pribhdas, for the Appel- 
lant. 

Mr. Dipchand Chandumal, for the Res- 
pondents. 


Davis, J.C.—This purports to be an 
appeal against an order of the First Class 
Subordinate Judge at Hyderabad dated 
February 15, 1932, setting aside, or, as 
the learned Judge says, “vacating” an order 
of his predecessor dated September 20, 1934, 
in exercise of the inherent powers todo so 
ves:ed in him under s 151, Civil Procedure 
Oode. Though the learned Judge in a 
judgment of considerable length clearly 
reviewed the judgment of his predecessor 
and used words reminiscent of O. XLVII, 
Civil Procedure Code, finding inter alia 
that the order of bis predecessor to be 


‘patently erroneous which, in our opinion, it 


is not, though it may be latently erroneous, 
he was at considerable pains to show that 
he was not reviewing a judgmeat under 
O. XLVII, but was exercising an inherent 
jurisdiction under s. 151, Oivil Procedure 
Uode. But we do not thiak this section was 
intended to constitute one Subordinate 
Judge an appellate authority over his pre- 
decessor of like jurisdiction as himself. In 
fact, we are of the opinion, after having 
heard very careful and earnest arguments, 
that the proper order for us to muke is to 
set aside both the orders of the Subordinate 
Judge, Mr. Gebimal, and of his predecessor 
Mr. Rahim Baksh as being orders made 
in defiance of the provisions of the Civil 
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Procédure Code, and both fit and indeed, in 
he interests of justice, to be set aside. 
< The suit, in the course.of which these two 
orders. were passed, wos bronght by the 
plaintiff against the estate of one Khan 
Bahadur’ Mir Ghulam Muhammad Khan, 
deceased, and was for specific performance 
of a contract for the sale of his lands alleged 
to bave been made between the plaintiffs’ 
father and the deceased Khan Bahadur Mir 
Ghulam Muhammad Khan for Rs. 1,84,000 
on August 7, 1929, and earnest money was 
paid by .the deceaséd to the plaintiff's 
father but. subsequently he wished to resile 
from the contract, and after his death the 
suit was brought against his legal repre- 
sentatives. “One of. these, defendant No. 1 
in: ‘the suit, was his .nephew Mir Haji 
Ghulam Shah who inherited a twelve annas 
Share but was. under management by a 
Notification in the Sind Official Gazette 
dated August 21,1924, and on October 10, 
J933, the Manager of the Sind Incumbered 
Estates by Netification took ‘over the 
management of Mir Haji Ghulam Shah's 
twelve annas share in the estate of Mir 
Ghulam: Muhammad, and gave notice to 
claimants against the debtor. As a result, 
this defendant applied to the Oourt for the 
dismissal of his suit cn the ground that it 
was no longer competent against him. 
- There was connected with this suit a suit 
for brokerage in this transaction brought 
‘by the broker. This suit was a second class 
süit, but the Subordinate Judge dealt with 
these two suits in his order dated Septem- 
her 20, 1934, dismissed both suits against 
this defendant, ordered the suits to proceed 
against the other defendants, and the 
‘necessary amendments, presumably in the 
pleadings, to be made. 
< It is clear from the judgment of the 
Subordinate Judge. Mr, Rahim Biksh, that 
his decision turned largely upon the inter- 
pretation of the relevant sections, principally 
‘gs. § and’9, Sind Incumbered Estates Act, 
‘and he held that as the suit was a suit for 
specific performance which carried with it 
‘a claim for damages for breach of contract, 
‘the liabilities of the defendant under the 
‘contract were within the term “debts and 
liabilities” in ss.8 and 9, and a suit with 
-respect to them was clearly barred. It was 
‘this order the plaintiff then asked the 
-successor of Mr. Rahim Baksh, Mr. Gehimal 
-to vacate, who after criticising defects in 
‘the procedure cf his predecessor, some of 
“which criticism might bave been justified 
‘if Mr. Gehimal had been sitting in appeal 
son Mr: Rahim Baksh’s order, came to the 
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conclusion that ss. 8 and 9 of the Act should 
not be interpreted as Mr. Rahim Baksh had 
interpreted them, to include in the term 
“debts and liabilities” liabilities under a 
contract to sell land which was the basis 
of the sait, and that the two suits were 
competent and should proceed. He there- 
fore vacated cr set aside the judgment of 
his predecessor as constituting among other 
things an abuse of the process of the Court 
relying, we think wrongly, upon a judg- 
ment in Hemandasv. Chellaram (1), findipg, 
as we tbink he should not have found, that 
the order dismissing the suit against the 
defendant was an interlocutory order. 

Now the appeal against the order of 
Mr. Gehimal came before us as an appeal 
against an order under O. XLVII, Oivil 


Procedure Code, for the learned Advocate 


argued thatif in fact one Judge reviews 
the order of another, he cannot escape from 
the provisions of O, XLVIT, Civil Procedure 
Oode, by placing his order under s. 151, 
Civil Procedure Oode. It is not the name 
or Dumber which identifies the order ; it is 
its substance. The mere fact that a judg- 
ment is headed as an order does not make 
the judgment any the lesa a judgment. He 
relied on Adinarayana Chetti v. Kopparam 
Narasimha Chetti (2). This appears good 
law and good sense, but the respondent 
in reply argued that if the appellant placed 
the order of February 15, 1935, under 
O. XLVI, Civil Procedure Code, this appeal 
will not lie for the right of appeal against 
au order under O. XLVII, Civil Procedure 
Code, is prescribed by r.7, and none of the 


conditions laid down in r.7 are fulfilled. 


The confusion which attached in the minds 
of the respondent or his advisers on this 
question of review is showa, we think, by 
their application dated January 3, 1935, 
upon which Mr. Gehimal passed his order 
of February 15, 1935, for -it is headed 
tunder s. 151, Oivil Procedure Code, 
read with O. XLVII, r. 1, Civil Procedure 
Code,’ though what s. 151, read with 
O. XLVI, Civil Procedure Code, means the 
learned Advocate for the respondent is 
unable to explain to us, while in the body 
of the application the respondent asks for 
the order to be vacated, or, in the altern- 
ative reviewed. The abuse of s. 151, Oivil 
Procedure Code, which these proceedings 


‘illustrate, however, is shown by the appli- 


cation Ex. 45 of the applicant, defendant 


il) 5 8 L R184; 13 Ind. Oas. 264. 

(2) A I R 1931 Mad. 471; 132 Ind. Cas. 654; 54 M 
337; 60M L J 167; 33 LW 143; (1931) MW N 
590; Ind. Rul, (1931) Mad. 686, ` 


1939 


No, 1 himself when he prays for the suit to 
be dismissed against him, for he places his 
application under s. 151. The Judge's order 
in response equally lacks precision for it is 
headed simply “Order” presumably under 
s. 151, Oivil Procedure Code. But both 
O. XLVI and s. 151, are, we think, to be 
‘construed strictly and are not intended to 
‘be used and are not to be used to allow 
‘one Judge to sit in appeal on orders of 
‘his predecessor exercising an equal juris- 
“diction with his own. The limits which 
‘attach to O. XLVII, Oivil Procedure Oode, 
and -applications aud orders made there- 
‘under are set out in the Privy Oouncil 
judgment in Bisheswar Pratap Sahi v. 
Parath Nath (8). The appellant has not 
‘been able to show on the papers before us 
‘that his appeal will lie under r. 7 (1) (¢) 
‘on the ground of limitation which was not 
~a ground he took in the lower Court when 
he opposed the respondent's application to 
vacate the Judg's order; so that this appeal, 
‘if against an order under O. XLVII, Civil 
Procedure Code, should take the form of 
a revision application. It matters not, we 
think, whether it is a revision application 
‘made against the order of the Judge as 
passed under O. XLVII, or s. 151, Oivil 
.Procedure Code. As a revision application, 
however, the case of the appellant is met by 
“the argument that the order of Mr, Gehimal 
dated February 15, 1935, vacating the 
order of his.predecessor, is an interldcutory 
--order, and no application in revision will 
“lie.” We think, however, that as the order of 
‘Mr. abim Baksh dismissing the suit 
against defendant No.1 was not an inter- 
locutory order, for it determined thé rights 
of the parties and was in substance a decree 
_agamnst which even an appeat would lie; 
Ramı Rao v., Raja of Pittapur (4) at 
P. 222*; so the order of Mr. Gehimal setting 
aside that order was also not an interlocutory 
„order. ‘The order of Mr. Rahim Baksh was, 
in auy circumstances, an order deciding a 
case within the meaning of s.115, Oivil 
Procedure Code, and likewise, we think, that 
in consequence the order of Mr. Gehimal 
setting uside this order of dismissal 
also decided a case within the meaning of 


8.115, Civil Procedure Code, and that an- 


application in revision would lie against 


(3) A IR 1931 P O 213; 151 Ind, Oas. 41; 56 A 634; 
GLITA 3787 RPO43 110 W N 1084; 40L W 
383; (1934) A L J 918; 67M LJ 608; (1934) M W 

- N 1005; 60 O L J 267; 390 W N 1; 36 P L k 305; 
36 Bom. L R1179; 15 P LT 763 (P 0) 
(4) 42M 219; 49 Ind. Oas. 835; Al R 1619 Mad, 
_ 871; 36ML J 169; 9 Lb W 329; 25 M L T 184, 
*Page of 43 Mad,—[ Kd]. 
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it. Moreover, we think it clear Mr. Gehimal 
was wrong in his opinion, though he states 
it was not disputed, that the order dismiss- 
ing the suit against defendant No. 1 was 
an interlocutory order, and for this reason, 
wethink, the case in Hemandas v. Chella- 
ram (1), on which he relies, wis no prece- 
dent; because in that case the learned 
Judge did not'set aside an order dismissing 
the suit; he seb aside an order refusing 


‘to dismiss the suit but, his order of dis- 


missal determining the rights between the 
parties, was in substance a decree and was 
appealable in consequence. 

Moreover, we think that on this question 
of cne Judge reviewing the judgment of 


. another, the judgment of Kennedy, A. J. O. 


in Firm of Saleh Mahomed v. Nathumal 
Kessumal (9), isa surer guide. In that case, 
the learned Judge shows quite clearly that 
a mistake of law is not sufficient in itself - 
to grent a review. The error mast be 
patently gross and manifest if indeed a 
review can even then be properly granted, - 
but it is idle to pretend that a question so 
debatable as the question in this case, whe- 
ther the liability to perform a contract or 
pay damages in breach is included within 
the term “debts and liabilities” of a special 
enactment is an érrer apparent on the 
record within the meaning of O. XLVII, 
T. 1, Civil Procedure; Code. It clearly is 


-not ; it isa difficult question of law. It is 


true that there ate Bombay decisions to the 
effect that one Judge can correct the order 
of his predecessor in pending- proceedings, 
but in. both the Bombay cases the orders 
dealt with are interlocutory orders. 


In Balwant Ramchandra v. Secretary of 


"State (6) the question was one of correcting 


errors in a remand judgment; while in 
Yusuf I. A. Lalji v. Abdullabhoy Lalji (7), 
Rangnekar, J. was dealing with chamber 
orders, and so far as it relates to judgments 
or decrees his judgment, though guarded 
in its terms, appears to us, with all respest, 
to be open to doubt. It is true that this 
Court has held that in certain cases a Court 
can Vacate its own order obtained as the 
result of fraud ‘or deceit, Mohanlal Tejumal 
v, Khushalibat (8) and that in a still more 
recent judgment, this Court has gone fur- 
ther, Dholandas Gidumal v. Sadhumal 


B B AIR 1925 Sind 53; 78 Ind, Cas, 993; 198 L 
3 


(6) 32B 432;10 Bom. LR 581. 

(7) 55 B 368; 125 Ind, Oas. 690; A IR 1930 Bom, 
294; 32Bom. L R C63; Ind. Rul. (1930) Bom, 354. 

(8) 31 SL R 38; i69 Ind, Vas, 918; A I R 1937 
Sind 101; 10 R 928. 
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Dolumal (9) and held that in certain 
cases a Court can vacate its own order 
when the error of law is patent, but in 
the latter case the order was one under 
the Guardians and Wards Act which has its 
“own special provisions, and in our opinion, 
both these judgments should be .read 
with Firm of Saleh Mahomed v. Nathumal 
‘Kessumal (5) and should be limited to their 
“own facts. 


It appears to us then that the order of 
Mr. Gehimal dated February 15, 1935, 
was made clearly without jurisdiction, that 
the learned Judge usurped an appellate 
‘jurisdiction which he did not possess, and 
‘that: his order should be set aside. Though 
-the learned Judge has sought to escape the 
“provisions of O. XLVII, Oivil Procedure 
-@ode, by declaring the order not to be an 
‘order under that Order, it is clear in 
substance his order was an order reviewing 
the judgment of his: predecessor, and that 
the appeal against that order treated as 
‘+a revision application should succeed. It 
‘is urged before us that even if we think 

the order wrong, we should not interfere 
“under s. 115, Orvil Procedure Code, for the 
. Court will not interfere when a remedy 

lies by way of appeal, and if the suit goes 
on as Mr, Gebimal has ordered, the 
applicant can, if he is aggrieved, appeal, 

Ordinarily, the Court will not interfere in 
‘revision when a remedy will lie by way of 
‘appeal. It is indeed a beneficial principle, 
‘for otherwise infinite would be the’ océa- 
-Biong and the variety of interlocutory orders, 
‘on’ which the: intervention of this Court 

would be invoked. The rule that 

“where an eppeal is provided, the Oourt will not 

interfere by any peremptory order with the ordi- 
: nary couree of adjudication save in cases wherein 


a defect of law and a grave wrong are manifest and 
_ are irremediable by the regular procedure ” 


is an excellent rule and to be followed by 
-the Courts: Nasarwanji vV. Jamshedji 
. Navroji (10). Itis the rule of the Bombay 
High Court: see In the matter of Lakshman 
Govind Nirgude (11), Irbasappa v. Basan- 
_gowda (12), Nasarwanji v. Jamshedji 

Navroji (10) and of this Court in Santdas 
` Dayaldas v. Mangatram Bhojraj (13), Dero, 
. H.-H. Mir Hassanali Khan v. H. H. Mir 
. Abdul Hussein Khan (14), Firm of Notandas 


(9) 328 L R 215. 

(10) AT R 1932 Bom, 232; 138 Ind. Cas. 215; 34 
` Bom. L R 376; Ind. Rul. (1932) Born, 255, 

(11) 26 B 552; 4 Bom. LR 276, 

ü2)44 B 595; 57 Ind, Cas. 432; AIR 1920 Bom. 

67; 22 Bom. L R 746, 

(13) 1 8 L R226. 

(4) 28 UR22, 
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v. Firm of Pribhdayal (15). and Hassomal 
Villaitrai v. Kishinchand Chatomal (16) 
and it is a good and salntary rule but 
in none of the cases had one Judge sat 
in appeal on a judgment or decree of his 
predecessor, usurped an appellate jurisdic: 
tion he does not possess, and we consider 
it is our duty not to permit this case to 
proceed upon a jurisdiction snatched, as this 
jurisdiction has been snatched, and which 
bas no basis or justification in law. We 
do not régard Mr. Gehimal's order as an 
interlocutory order, so that rulings that 
relate to interlccutory orders do not apply. 
We therefore set aside his order of February 
15, 1935, as being utterly without jurisdic- 
But the matter is not concluded, 
for if, by no means, follows that because 
we disapprove of Mr. Gehimal’s order, 
we approve of the order of Mr. Rahim 
Baksh, or because we set aside Mr. Geshimal’s 
order, we propose to let Mr. Rahim Baksh's 
order stand, for Mr. Rahim Baksh's order 
appears.to us an order that should also 
be set aside. It is clear to us that Mr. 
Rahim Baks acted impropérly when without 
directing the pleadings to be ameaded and 
without raising the relevant issues, lie 
allowed a question to be argued before him 
which cut at the very root of the plaintiff's 
suit.. This is not a simple question of 
striking out a defendant who has been 
improperly joined because he has not any 
connection with the case within the méaning 


‚of O. I, r. 10, Civil Procedure Cade. 


‘The impropriety of the whole proceeding 
is seen at once by the’ fact that the appli- 
cation was made and order presumably 
passed under s. 151, Civil Procedure Oode. 
Order I, r. 10, Civil Procedure Oode, is ‘not 
mentioned. The plea successfully raised 


"by defendant No. 1 was not raised by 


him in his pleadings at all. Both ` the 
learned Advocates assure us, and we 
accept the assurance, that the Mir himself 


‘kept to himself the fact that he was under 


management lest his dignity might be 
The written statements were filed 
on “August 23; issues were framed on 


“September 8, 1933; the final hearing was 


fixed on October 30, 1933, and though the 
order relating to the management of the 
estate devolving on him as heir was pub- 
lished on October 10, 1933, the application 
the suit was made only, on 
July 28, 1934. ` Notice was issued to’ the 


„gl 15S UROL; 63 Ind, Cas, 131; A I R 1921 Shid 


" (16) 308 LR 271; 166 Ind, Oas, 365;, A I R1936 
Sind 172; 9 R 8'142, l | 


1939. 


plaintif and on September 20, 1934, both 
the suits were dismissed. The learned Judge 
seems to have ignored some of the most 
material provisions of the Civil Procedure 
Code laid down by the Legislature for the 
proper administration of civil justice. He 
ignored the provisions of O. VI, Oivil 
Procedure Code, relating to pleadings and 
amendment of pleadings. He ignored the pro- 
visions of O. VIII, r..9, Civil Procedure Code 
and the relevant provisions of Orders XIV 
and XV relating to the trial of preliminary 
issues, themselves tobe raised from the 
Pleadings. ‘The order, Ex. 53, in effect 
grants amendment of written statement, 
raises new issues, records findings on the 
said issues and non-suits the plaintiff all 
under the specious protection of s. 151, 
Civil Procedure Code. But s. 151, Civil 
Procedure Oode was not intended to permit 
the Court to.ignore or override the pro- 
visions of the Civil Procedure Oode nor 
was it intended to oust the provisions of the 
law. It was intended merely to supplement 
the provisions of the Code and to provide 
a means of serving justice when the law 
provided none. It was not intended to 
override the plain and express enaciment of 
the law. l 

- This is what the learned Judge in his 
order Ex. 53 did, The learned Advocate for 
the respondent who wished the order of 
Mr. Gehimal to stand, raised no objection 
to our setting:aside. the order of Mr. Kahim 
Baksh if we set aside the order of Mr. 
Gehimal, and he could not in reasou upon 
his own: application well object to the case 
being : remanded for the trial of the rele- 
Vant issues-on their merits, for this is what 
in his application under.s. 151, Civil Pro- 
cedure Uode read with O. XLVII, Oivil 
Procedure Code the plaintiff had asked for, 
but it was the learned Advocate for the 
appellant, who viewing the prospect of 
issues being raised and tried in a less 
informal and summary manner was. ap- 
prehensive and argued that we should 
not: interire unless we were satisfied that 
the order of Mr. Rahim Baksh was bad 
on its merits and that the respondents 
had been prejudiced. We do not wish to 
deal futer with the merits of Mr. Rahim 
Baksh’s order, for we are satisfied that the 
procedure fouowed by him in ignoring, as 
he has done, the provisions of the law 
was bound to prejudice the plaintif. ‘The 
fact that defendant No, 1 had tirst made his 
application under s. 151, Civil Procedure 
“Code, in cur opinion provoked the applica- 
tion under the same section for the opponent. 
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Because of this application he did not 
proceed with tze appeal or revision applica- 
tion he had filed against the order of Mr. 
Rahim Baksh in this case. Had the 
pleadings been amended and proper issues. 
been raised, such questions as to whether 
O. 1I, r. 18, Civil Procedure Code applied. 
would have been argued and considered: 
see Adjai Coal Company, Ltd. v. Pannalal 
Ghosh (17) at p. 1349*. The question of 
joining the Manager, Incumbered Estates, 
as: a party, see 8. 39, Incumbered Estates 
Act, clearly a.question which requires 
consideration, would have been raised and 
considered, and though a judgmént will 
not be set aside merely because , certain, 
issues have not been raised if those issues 
have been argued and considered, yet it 
is to be presumed that those issues arise 
from the pleadings and that where a new 
defence is raised which cuts at the root of 
the proceedings and that such a defence 
does not arise from the pleadings, the 
pleadings will be amended and proceedings 
conducted in a fair and proper manner, 
We do not think in this case the proceed- 
ings subsequent to the application. under 
B 151, Ex. 45 were so conducted. We 
consider as the papers are before us we 
have power to set aside the order of Mr. 
Rahim Baksh as an order deciding a case 
under s. 115, Civil Procedure Oude.and we 
think it necessary in the interests. of justice 
we , should do, so. We, tuerefore, set aside 
both the orders dated #ebruary lə, 1935 and 
September 20, 1934, respectively, and : re- 
mand this case and the. connected case for 
disposal according to law. Oosts to be costs 
in the cause. i ah eg 

D. Order aceordingly. ; 

(17) 57 O 1341; 123 Ind, Oas. 726; AI R 1930 P O 
113; 57 I A 144; 32 Bom. L R 654; 51 OL J 407; 


58M LJ 536; 34 C WN 483; 31 -L.-W 638; (1930) 
M WN 519; Ind. kul. 4930) P O 21440 0) ? 
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LAHORE HIGH COURT 
Civil Revision Petition No. x3 of 1937 
January 31,1938 
Jat Lat, J. i ay 
SHIV NATH RAI—Paritrongx 


VETSUS 5 

Messes. LALLO MAL-MADAN LAL 
l AND ANOTHER—RESPONDENTS i, 
Punjab Courts Act (VI of 1918), s. zi—Arbitration 
—Additional District Judge, tf can entertain pro- 
ceedings—Party not raising objectionto jurisdiction 
—Whether can so raise it on- petition for revi- 


sion. gies 
The contention that under the Arbitration Act 
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jurisdiction to entertain proceedings is given to the 
District Judge alone and the Additional District Judge 
is not competent to entertain such proceedings is 
opposed tos, 21, Punjab Courts Act, which provides 
that the Additional District Judge can exercise all 
the powers of the District Judge, but the District 
Judge hag to assign such powers to him. 

There was uo express order on the record sending 
the case to the Additional District Judge, but pre- 
viously the case was on therecord of the District 
Judge, who actually heard it and subsequently it 
went tothe Additional District Judge who disposed 


10. 

Held, that under the circumstances it must be assum- 
ed that the District Judge did assign this case to the 
Additional District Judge. In any case, no objection 
having been taken to the jurisdiction of the Ad- 
ditional District Judge, the party was not entitled 
to raise it on a petition for revision. Kishen Lal v. 
Jat Lal (1), relied on. 

O. R. P. from the order of the Additional 
pricks nee; Amritsar, dated August 14, 
1937, - 

_ Mr, Dwarka Nath Aggarwal, for the Peti- 

- tioner. ; 

Mr, Daulat Ram, for Respondent No. 1. 

. Order.—This is a petition for revision of 
an order passed by the Additional District 
Judge of Amritsar directing that an award 
made by the arbitrators appointed under 
the Indian Arbitration Act be filed in 
Qourt. The main ground taken on this 
Petition is that the Additional District 
Judge had no jurisdiction to entertain the 
proceedings. What appears to have hap- 
pened is that the application was originally 
filed before:the District Judge of Amritsar 
who continued to hear the case till February 
5, 1987. On-that date. the case was 
postponed to. April 17, 1937, and it was 
mentioned tbat the Additional District 
Judge was busy in hearing some Sessions 
ease. But on April 17, 1937, the case was 
heard by the Additional District Judge 
and decided by him. No objection was 
taken by the petitioner to the jurisdiction 
of the Additional District Judge on that 
date, It is contended before me that 
under the Indian Arbitration Act, jurisdic- 
tion to entertain proceedings is given to the 
District Judge alone and the Additional 
District Judge is not competent to entertain 
such proceedings. This contention seems 
to be opposed to s. 21, Punjab Oourts Act, 
which provides that the Additional District 
Judge can exercise all the powers of the 
District Judge, but the District Judge has 
to assign such powers to him. Tae real 
question, therefore, in this case is whether 
the District Judge assigned the function of 
deciding the present case to the Additional 
District Judge. There is no express order 
on ‘the record sending the case to the 
Additional District Judge, but- previously 


BHIV NATa RAT V. LALLO MaléMapan LAL ` (LAH.) 


18210 


the case was on the record of the District’ 
Judge, who actually heard it and on April 
17, it went to the Additional District Judge: 
who disposed of it. I consider that under 
the circumstances it must be assumed that 
the District Judge did assign this case to 
the Additional District Judge. In any 
case, the petitioner having taken no objec- 
tion tothe jurisdiction of the Additional 
District Judge, is not now entitledto raise 
it on this petition for revision. This vjew 
isin conformity with the view taken in 
Kishen Lal v. Jai Lal, 52 Iad. Cas. 352 (1) 
decided by this Court. 

As to the merits of the petition, I consider 
that there is no force in any of the grounds 
taken by the petitioner. One ground 
taken is that no proper notice of the 
arbitration proceediage was given by the 
arbitrétors, But there is a notice on the 
record from which it appears that a notice 
was given to the petitioner. It is true 
that the time of the arbitration proceedings 
was not specified in this notice, but it 
appears that the petitioner had no mis- 
understanding about the matter because 
his. case is that he went to the arbitrators 
at 4 o'clock but he did not find them there. 
One of the arbitrators, on the other hand, 
says that they waited for the petitioner 
from 4 to 5 p.m. but the petitioner did not 
appear and, therefore, -proceeded with the 
case ex parte. ‘Tne statement of the peti» 
tioner that he went tothe.place-appointed 
by the arbitrators at 4 o'clock has been 
disbelieved by tne Additiona: District 
Judge. But this is a clear indication of 
the fact that the petitioner knew at what 
time the arbitration proceadings were to 
take place. Another objection taken is 
that the arbitrators have decided the 
matters which were not referred to them, 
In order to establish this fact, no good 
evidence was led by the petitioner. What 
he attempted to do was to attack the 
merits of the award and from that he 
wanted the Court to infer that the 
arbitrators could not have taken into con- 
sideration allthe matters referred to them 
or that they took into consideration matters 


which were not referred to them. In my 
opinion, this was nothing but a clever 
attempt to attack the award of the 


arbitrators on the merits which the patitioner 
was not entitled todo. This petition, in my 
opinion, has no force and I dismiss it with 
costs. 

D. Petition dismissed. 


(1) 52 Ind. Oas, 352; A I R1919 Lah. 27;1 L 158; 
95 P L R1919, a À 
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FEDERAL COURT 
Appeal from the High Court at Patna 
j May 1L, 1939 
GWYER, ©. J., SULAIMAN AND 
VaRADACHARIAR, JJ. 
SHYAMAKANT LAL—APPELLANT 


5 versus 


, RAMBHAJAN SINGH AND OTAERS— 


ReSPONDENTS. 

i Government of India Act, 1935 (25 & 26.Geo. y, 
Ch. 42), as. 205, 209 (1), 107—Federal Court in 
exercise of appellate jurisdiction, whether can remit 
case to High Court with declaration that there 
shall be substituted for decree of High Court, a 
decree recognizing state of law coming into force at 
time when appeal to Federal Court is pending, 
without discussing law existing at time when High 
Court had seisin of case—Appeal to High Court 
against order dismissing application under ss, 16 
and 17, Bihar Money-lenders Act (III of 1933), 
dismissed—Order of dismissal, whether final order 
within meaning of s. 205—Appeal to Federal Court, 
tf lies—Principles of construction guiding deter- 
mination whether provincial legislation is repugnant 
to existing Indian Law, stated—Bihar Money-lenders 
(Regulation of Transaction) Act (VII of 1939), ss. 13, 
14—Act does not profess to exercise powers only 
belonging to Provincial Legislature under Provin- 
cial Legislative List—Act, tf can be challenged on 
ground of its being repugnant to existing Indian 
Law—Ss. 13 and 11, whether retrospective —Rights 
under s. 13, if can be availed of where proclama- 
tion of sale is issued after May 3, 1939—5. 13 (old 
8. 16), whether repugnant to O. XXI, r. 66 as 
amended by Patna High Court—Civil Procedure 
Code (Act V of 1908), O. XXI, r. 66—Order under, 
whether adjudication within meaning of 8. 47—Whe- 
ther appealable as decree, 

Sections 205 and 209 (1) of the Government of 
India | Act, 1935, give power to the Federal Uourt 
in the exercise of its appellate jurisdiction to 
remit the case to the High Uourt with a declara- 
tion that there shall be substituted for the judg- 
ment, decree or order of the High Uourt a judg- 
Ment, decree or order which recognizes the state 
of the law which comes into force during the 
pendency of the appeal before the Federal Oourt, 
Without discussing the law as-it existed at the 
time when the High Uourt had seisin of the case. 
Where, therefore, the Biber Money-lenders Regula- 
tion of Transaction) Act Vli of 1989), has come 
into forse during the pendency of the appeal to 
the FederalyCourt, the Federal Uourt can remit 
the case to the High Vourt with a declaration that 
there shall be substituted for the decree of the 
High Court, a decree under the new act of 1939, 
Without discussing the Act of 1933. [p. 163, col. 2.j 

Per Guyer, O. J, Varadachariar, J. and Sutai- 
man, J., contra,—Sections 16 and 17, Bihar Money- 
lenders Act of 1938, taken together secure a sup- 
stantial benefit to the judgment-debtor, namely, 
that he shall not, by reason of any forced sale in 
a Oourt auction, be deprived of his property for 
less than ita fair value. The dismissal of the 
appeal by the High Court against order dismissing 
application under ss, 16 and 17, Bihar Money- 
lenders Act lll of 1938), has the effect of. finally 
denying to the appellant this advantage, and the 
order of the High Oourt must, to this extent, be 
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treated as determining a question of rights be- 
tween the parties and not merely a question of proce- 
dure, The right which the appellant has thus lostis 
different from what is available to him under 
O. XXI, r. 90, Civil Procedure Code. The order of 


.the High Court must, therefore, be treated as a final 


order for the purposes of s. 205 (1), Government of 
India Act, 1935, and hence an appeal lies to the 
Federal Court. [p. 164, col. 2.] 

Per Sulaiman, J.—Judgment is regarded as a 

determination by & Court of Law, as the result of 
an action or proceeding, upon the matters submit- 
ted for decision, that a legal duty or liability does 
The word ‘judgment’ does. not 
include every order. Similarly a decree must in- 
volye a determination of the rights of the parties, 
The order of the High Court dismissing an appeal 
from tbe order of the lower Court refusing to fix 
the valuation or to specify a portion of the mortgag- 
ed property inthe proclamation of sale, is not a 
judgment or decree; nor can it even be regarded 
as a final order within meaning of s. 205 (1) of 
the Government of India Act, 1935, and hence no 
appeal lies to the Federal Court. 
“Per Sulaiman, J.—When the question is whether 
a provincial legislation is repugnant to an existing 
Indian Law, the onus of showing its repugnancy 
and the extent to-which it is repugnant should be 
on the party attacking its validity. There ought 
to be a presumption in favour of its validity, and 
every effort should be made to reconcile them and 
construe both so as to avoid their being repugnant 
to each other; and care should be taken to see 
whetier the two do not really operate. in different 
fields without encroachment. Further, repugnancy 
must exist in fact, and not depend merely on a 
possibility. lf the invalid part of an Actis really 
separate in its operation from the other parts, and 
the rest are not inseverably connected with it, then 
only such part is invalid, unless, of course, the 
whole object of the Act would be frustrated by the 
partial exclusion. lf the subject which is beyond 
the legislative power is perfectly distinct from 
that which is within such power, the Act can-ba 
ultra vires in the former, while intra vires in the 
latter. A law which ig ultra vires in part only 
may thereby become ultra vires in whole if the 
object of the Act cannot at all be attained by 
excluding the bad part. If the offending provi- 
sions are so interwoven into the scheme of the Act 
that they are not severable, then the whole Act 
is invahd. |p. 170, cols. 1 & 2.]. ; . 

(Case-law discussed.) , : ; 

Although the Bihar Money-lenders (Regulation 
of Transaction) Act (VIlof 1939), purports to regu: 
late the transactions of money-lenders; it does not 
in terms profess, to exercise powers only belonging to 
the Provincial Legislature under the Provincial 
Legislative List. Jn theee circumstances, the new 
Act can only be challenged on the ground that it 
is repugnant to an existing Indian Law; but the 
reservation of the Act for the consideration of the 
Governor-General and His Hxcellency’s subsequent 
assent to it make such a challenge impossible. 
[p. 163, cols. 1 & 2.] 

Sections 13 and 14 of the Bihar Money-lenders 
(Regulation of Transaction) Act (VII of 1939), are 
retrospective in the sense that they apply to pro- 
ceedings pending at the time’ when the Act came 
iato force, for they refer to applications made and 
decrees passed '“ before or after the commencement 
of this Act.” [p. 163, col. L] 

There is no substance in the contention that 
litigants can only avail themselves of the rights 
given by s. 13 of the new Act (Bihar Act VII of 1939), 
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in eases where a proclamation of sale has not been 
issued before May 3, 1989, the day on which the 
Act came into force. On the natural construction 
of s. 13 of the Act, the judgment-debtor can, if he 
so desires, file an application even after May 3, 
ae for an order under that section. (p. 164, col. 


a) 

Per Sulaiman, J.—Although the new s. 14 may, 
to some extent, be dependent on the new 6. 13, as 
the price can be entered in the sale proclamation 
only after it has been ascertained by the Court, 
8. 13 in itself is by no means inseparably connect- 
ed with s. 14, and can indeed stand alone by 
itself. The estimation of the price is one thing, 
and its entry in the proclamation of saleis quite 
another thing. The two are distinct ‘and can be 
easily separated, asin their true import they are 
severable. As the former is easily separable and 
enacts different and distinct provisions and is not 
in reality dependant on the latter, there is no reason 
why the former should not stand merely because 
the latter may be repugnant. Repugnancy should 
not be extended to a section by implication if it 
does not in fact exist. There is no repugnency 
between the new s. 13 (old 5.16) and O. XXI, r. 66 
= amended by the Patna High Court. (p. 171, col. 


` Obater,— An order under O. XXI, r 66, Civil Pro- 
cedure Ccde, is not judicial order but merely an 
administrative one. The order is not a judicial 
adjudicaticn of any question . arising between the 
parties to the execution, but merely the issuing of 
dirxccticLs as to the mode of prcclamation of sale. 
Tbe approximate estimation of the value of the 
Ppreyerty can never be 1egarded as a determina- 
ticn cf any questicn arising between the decree- 
holder and tle judgment-debtor within the mean- 
ing cf s. 47, Civil Procedure Code, and such an 
order is not appealable as decree. |p. 166, col. 2.] 


Messrs. Gursahai Pershad and Ray 
Paras Nath instructed by Mr. Tarachand 
Brijmohan Lal, appeared for the Appel- 
lant. 


Mr. Jha appeared for the Respondents 
and Mr, Baldeo Sahai appeared for the 
Bihar Government. 


Gwyer, C. J. and Varadachariar, J. 
—The judgment which I am about to 
read is that of my brother Varadachariar 
and myselt, 

In this appeal from the High Court at 
Patna, tLe question which this Court was 
originally asked to determine was whether 
8. 16 cfithe Bihar Money-lendezs Act, 1938 
(No. TI of 1930), was void as being re- 
pugnant toa provisicn cf an “existing Indian 
Law” within the meaning of s. 107 of the 
Constitution Act. 

TLe Bihar Act, which received the assent 
of His Excellency the Governor of Bihar 
on July ĉ 193%, came into force on 
July 15, provided by s. 16 that when an 
application was made for the execution of 
a decree passed in respect of a loan or the 
interes} on a loan by the sale of the 
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judgment-debtor’s property, the Court 
executing the decree should, after hearing 
the parties, estimate the value ofthe pro- 
perty and of that portion of the ‘property 
which, if sold, would in its opinion 
be sufficient to satisfy the decree. Section 17 


of the Act then provided (a) that the 
proclamation oof the’ intended sale 
in such a case should include only 


so much of the property of the judgment- 
debtor as would, in tke opinion of the 
Court, produce sufficient to satisfy fhe 
decree; and (b) that that property should 
not be sold at a lower price than the price 
specified in the proclamation, There are 
proviscs to the section to which itis not 
for the moment necessary to refer, 

The “existing Indian Law" to which these 
provisions were said to be repugnant is a 
proviso which the Patna High Court, 
under its rule-making power, had added to 
O. XXI, r. €6, of the Civil Procedure Code. 
This was tothe effect that no estimate of 
the value of the property should be inserted 
in the sale proclamation other than 
estimates, if any, made by the decree-holder 
and judgment debtor, respectively, acccm- 
panied by a statement that the Court did 
not vouch for the accuracy of eitLer. The 
proviso had come into force on March ), 
1936. 


The appellant, against whom a mortgage 
decree for more than a lakh of rupees had 
been passed, applied on August 15, 1938, 
for an order under ss. 16 and 17 of the Bihar 
Act, for the purposes of restricting the 
execution sale to such portion of the morte 
gaged property as might be considered by 
the Court sufficient to satisfy the decree, 
The Court dismissed the application, on- the 
ground that the question sought to be 
raised thereby had been disposed of by 
earlier orders passed before the Act had 
come into force. On appeal against this 
order, the judgment-debtor contended that 
the enactment of s.16 ofthe Act enabled 
him to present a fresh- application for the 
relief for which he asked; and it was by 
way of answer to this contention that it 
seems to have been urged for the first time 
on behalf of the decree-holder that ss. 16 
and 17 of the Act were void for repugnancy 
under s. 107 of the Constituticn Act. A 
Division Bench of the Patna High Court 
upheld this contention of the decree-holder 
and dismissed the appeal. The reasons for 
their decisions have been set out in another 
judgment of the same Bench (Miscellaneous 
Appeal No. 254 of 1938 Vishwanath 
Narayan Singh v, Harihar Gir, 178 Ind, 
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Cas. 279 (1) which they purported 
to follow in the case under appeal; 
and it appears from that judgment that 
the learned Judges held s. 16 of the Act to 
be void because when read with s. 17 it 
was, in their opinion, repugnant to the pro- 
viso which the High Court had added to 
O. XXI, r. 66 of the Civil Procedure Code. 
When the appeal before this Court was 
opened, it was brought to our notice that, 
since the above decision of the High Court, 
the Bihar Legislature had repealed certain 
provisions of the Act of 1938 (including 
as. 16 and 17) and had substantially re-enact- 
ed them in the Bihar Money-lenders 
(Regulation of Transactions) Act, 1939 
(No. VII of 1939); that this Act had been 
reserved for the consideration of His Excel- 
lency the Governor-General ; and that it 
had received His Excellency's assent on 
April 15, 1939, and had come into force on 
May 3 last. By reason of the provisions 
of s. 107° (2) of the Oonstitution Act, it 
follows that no part of the new Act can now 
be challenged on the ground only of its 
repugnancy to an existing Indian Law; 
and it was therefore contended that, 
as the sections (83. 13 and 14) of the new 
Act which in substance re-enact ss. 16 and 
17 cf the Act of 1938 are by clear implica- 
tion retrospective in effect, the appellant 
was entitled to take advantage of the provi- 
sions of the new Act, and that discussion 
of the validity of ss. 16 and 17 of the 
earlier Act could be no more than academic. 
We entertain no doubt that ss. 13 and 14 
of the new Bihar Act are retrospective in 
the sense that they apply to proceedings 
pending at the time when the Act came into 
. force, for they refer to applications made 
and decrees passed “before or after the 
commencement of this Act”. 
Counsel for the respondent did not and 
could not ccntend otherwise ; but he made 
. a half-hearted attempt to argue that the 
Act was not beyond challenge, because 
while it purported to be made in the 
exercise of the powers conferred on the 
Provincial Legislature by the Provincial 
Legislative List in the Seventh Schedule of 
the Coustitution Act, it travelled never- 
theless into subjects falling within the 
Concurrent Legislative List in that Sche- 
dule. There appears to us to beno sub- 
stance in this contention. Although the Act 
purports to regulate the transactions of 
money-lenders, it does not, in terms, profess 
to exercise powers only belonging to the 
. _ (1) 118 Ind. Oas. 279; A I R 1939 Pat. 90; 17 
Pet. 714; 19 P L T 760; 11 RP 231;5 BR 73, 
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Provincial Legislature under the Provincial 
Legislative List. In these circumstances, 
the new Act could only be challenged on the 
ground that it is repugnant to an existing 
Indian Law; and as we have pointed out 
above, the reservation of the Act for the 
consideration of the Governor-General and 
His Excellency’s subsequent assent to it 
make such a challenge now impossible. 

Accordingly, it only remains to consider 
whether this Court in the exercise of its 
appellate jurisdiction can remit the case 
to the High Court with a declaration that 
there shall be substituted for the judgment- 
decree or order of the High Court a judg- 
ment-decree or order which recognizes the 
state of the law as it now exists without 
discussing the law as it existed at the 
time when the High Court has seisin of the 
case. Weare of opinion that ss. 205 and 209 
(1) of the Constitution Act give us this 
power. There is no doubt that a High 
Court possesses such a power in dealing 
with appeals from Courts subordinate to 
itself; see s. 107 and O. XLI, r. 33 of the 
Civil Procedure ode; and we think that, 
in the absence of any evidence of a contrary 
intention, it is to be assumed that the 
powers of this Court as a Court of Appeal 
are not less wide. The English case of 
Quilter v. Mapleson (2) was cited to us, 
but it is not conclusive, for under 
O. LVII, r. 1 of the Rules of the Supreme 
Court, appeals to the Court of Appeal are by 
way of re-hearing, and Jessel, M, R. in that 
case said: — 

“On an appeal strictly so-called, such a judgment 
can only be given as ought to have been given at 
the original hearing; but on a re-hearing such a 
judgment may be given as ought to be given if the 
Case came at that time before the Court of first 
instance”; 
see also Attorney-General v. Birmingham, 
etc., District Drainage Board (3). The order 
does not; however, apply in the case of 
appeals to the Judicial Committee ; but 
nevertheless the Committee in K. O. 
Mukerjee, Official Receiver v. Ram Ratan 
Kuer (4), where an Act passed while the 
appeal was pending, deprived the appel- 
lant of the right wnich he had sought to 
enforce by bringing the appeal, found 
no difficulty in dismissing the appeal on 
that ground, The very general terms of 

(2) (1882) 9 Q B D 672; 52 L J QB44 47L T 

> DA 


569; 31 W 

(3) (1912) AO 788; 82 LJ Oh, 45; L07 L T 333; 
11 LGR 194; 76 J P481. 

(4) 15 Pat, 268; 160 Ind. Oas, 105; A IR 1936 
P O 49; 1936 O W N 69; 1936 A L R 101; 8R P 
O 142; 40 O W N 263; 17 P L T 25; (1936) M 


W N 35; 2 B R 225; 70 M Ld 103; 620 LJ 419; 
43 L W336 (PO). 
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‘68. 205 and 209 (1) of the Constitution Act 
justify us in bolding that this Court has, 
in a case like the present, powers no less 
wide than those exercised in their own 
spheres by the Court of Appeal in England 
and by the Judicial Committee. 

We may add that there is no substance 
in another contention of Counsel for the 
respondents that litigants can only avail 
themselves of the rights given by s. 13 of 
the new Act in cases where a prcclamation 
of sale has not been issued before May 3, 
1939, the day on which the Act came into 
force. On the natural construction of s. 13 
of the Act, the judgment-debtor can, if he 
so ‘desires, file an application to-day for an 
order under that section; and, that being 
‘the legal position, there is still less reason 
for declining to take the section into 
account in dealing with the present appeal. 

We are of opinion, therefore, that the 
passing of the new Act has made it unneces- 
sary to consider any (the questions dis- 
cussed by the High Court, and that our 
judgment must be in the appellant's favour 
for the reasons which we have given. 

- Our brother Sulaiman, though otherwise 
in agreement with us, holdé that no appeal 
lies to this Court in the present case. We 
are unable to c.ncur in that opinion. We 
think that the order of the High Court in 
this case must be treated asa final order 
for the purpcses of s, 205 of the Constitution 
Act. Ifthe appellant’s application related 
-only tothe settlement of the proclamation, 
itis true that an order dealing with that 
-application could not be regarded as‘ de- 
termining the rights of the parties in any 
measure so as to make ita final order. A 
question of this kind must be determined 
with reference to the substance of the 
dispute between the parlies and not merely 
in the light of the fact that the application 
is one made to the Court before whom an 
application to execute a decree is pending, 
The appellant's petition 
first instance was presented under ss. 16 
an 17 of the Bihar Act of 1938, and 
` though one of the matters to be dealt with 
on such an application relates to entries to 
be made in the proclamation of sale, the 
sections confer on the judgment-debtor a 
valuable substantive right, namely, the 
right to insist not only that so much alone 
of the attached or the mortgaged property 
as the Court considers sufficient to satisfy 
the decree should be brought to sale, but 
algo that that property should not be allow- 
“ed tobe sold for, less than the price fixed 
by the Oourt. This provision is very 
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‘different from ‘what is known as fixing the 
‘upset price in ordinary Court sales. 


In the 
latter case, it is open to the Court or to the 
Selling Officer to reduce the upset price 
from time totime, if there are no bidders 
willing to bid at that price. But in cases 
falling under ss. 16 and 17 of the Bihar Act 
we find no warrant for the assumption that 
for want of bidders at the price fixed by 
the Court under s. 16 (or on appeal) the 
price can be reduced on the ground of want 
of bidders. On the other hand, the sefond 
proviso tos. 17 indicates that the property 
may be sold for a lower price only if the 
decree-hoider consents in writing to forego 
so much of the amount decreed as is equal 
to the diference between the highest 


-amount bid and the price specified for the 


property in the sale proclamation. The Act 
contains no provision as to what is to 
happen if the decree-holder is not prepared 
to adopt this co1rse. But suchas they are, 
there can be no doubt that ss. li and 17 
taken together secure a substantial benefit 
to the judgment debtor, namely, that he 


‘shall not by reason of any forced sale in a 


Court auction be deprived of his property 
for less than its fair value. The dismissal 
of the appeal in this case by the High 
Court has bad the effect of finally denying, 
to the appellant this advantage, and the 
order of the High Court must, to this extent, 
be treated as determining a question of 
rights between the parties and not merely 
a question of procedure. The right which 
the appellant has thus lost is different from 
what is available to him under O. XXI, 
r. 90 of the Oivil Procedure Oode, because 
under the latter provision he cannot claim 
relief, merely on the ground of inadequacy 
of price, but only ‘by proving that serious 
inadequacy of price has resulted from fraud 
or material irregularity in publishing or 
conducting the bale. 


The case will be remitted to the High 
Court with a direction to discharge their 
order of September 22, 1938, and the lower 
Court's order of August 22, 1958, and to 
give liberty to the appellant to file an 
application under s. 13 of the Bihar Money- 
lenders (Regulation of Transactions) Act,. 
1939, 

There will be no order as to costs. 


Sulaiman, J.—Tne application made to 
the Subordinate Judge under ss. 16 and 
17, Bibar Money-lenders Act (No. IHI of 
1938) had prayed for 

“making an estimate of the value of the mortgaged 
property and of euch portion of it as might, by ite 
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sale be sufficient to satisfy the decree, and to order 
ony eon portion to be included in the sale-proclama- 
jon”, 

The learned Subordinate Judge also took 
the application ta be one 

“praying for fixing 8 valuation of the property in 
execution and for issue of sale proclamation in res- 
pect of a portion of the property that the Court might 
think sufficient to satisfy the decree”. 


He, however, declined to fix any valuation | 


and rejected the application on the sole 
ground that similar objections had been 
Previously decided against the judgment- 
debtors, and they could not raise them over 
again on account of the coming into force of 
the new Act. 

The applicants filed a miscellaneous 
appeal in the Patna Court purporting to 
be both under s. 47, Civil Procedure Code, 
and the Money lenders Act, s. 16 (2) of 
which provided for a special appeal from 
an order unders s. 16. No appeal was 
provided f r from an order under s. 17. 
Indeed the stage contemplated by s. 17 had 
not arrived till then. 

In a previous Miscellaneous Appeal 
No. 254 of 1938, decided on September 20, 
1938, the Hight Court had come to the 
conclusion that both the secticns were 
repugnant toO KAI, r. 66, as amended by 
the Patna High Court, and had upheld the 
order of the lower Court ‘refusing to fix 
the value of the property to ba sold’. Inthe 
present vase, the High Oourt after re- 
marking that 

“The question involved in this appeal is whether 
the learned Subordinate Judge who is executing a 
mortgage decree ought to have fixed, under s. 16, 
Bihar Money-lenders Act, the value of the mortgaged 


property and such portion thereof as is sufficient for 
the satisfaction of the decree.” 


held thai for the reasons given in their. 


previous judgment s. 16 was void and 
dismissed the appeal. It was not said in 
express terms in this case that s. 17 also 
was void, though that was implied. No 
other point appears to have been argued 
or considered. 

Frcm the High Court's order, one of the 
judgment-debtors has appealed to this Court. 
I intimated to the appellant's Counsel that 
in my view no appeal lies. Now an 
appeal would lie to the Federal Court only 
if the order of the High Court dismissing 
the appeal were either a judgment or a 
decree or a final order within the meaning 
of s. 205 (1) of the Government of India 
Act, 1935. The certificate given by the 
High Court cannot be conclusive on this 
point. 


_Judgment—The meaning of the word 
‘judgment’ was discussed in the case of 
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Hori Ram Singh v. Emperor (5), decided on 
April 12, 1939. In that case the Chief Justice 
held that the words ‘judgment, decree 
or final order’ ought to receive no narrow 
interpretation, and accepted the main- 
tainability of the appeal. Varadachariar, 
J. held that the word ‘judgment’ is com- 
prehers:ve enough to include a criminal 
judgment, and proceeded to deal with the, 
case on the assumption that the appeal 
was competent. On the other hand, I had 
occasion to refer at some length to the. 
meaning of the word ‘judgment’ as used in 
the Indian Oode of Civil Procedure, in 
the Letters Patent and also as used in 
England, and referred to several Full 
Bench decisions of the Indian High Courts 
and some decisions of their Lordships of 
the Privy Qouncil. I pointed out that in 
England the term ‘judgment’ in the 
Queen's Bench Division was equivalent 
to ‘decree’ in Equity practice, and “a 
judgment is a decision obtained in an 
action and any other decision is an 
order". “Now, in legal language, and in 
Acts of Parliament, as well as with regard 
to the right of the parties, there is a 
well-known distinction between a ‘judgment 
and an ‘order’. No doubt the orders under 
the Judicature Act provide that every order 
may be enforced in the manner as a 
judgment, but still judgments and orders 
are kept entirely distinct. It is not said that 
the word ‘judgment’ shall in other Acts 
of Parliament include an ‘order (per 
Cotton, L. J., in Ex parte Chinery (6). 
Judgment is regarded as a determination 
by a Court of Law, as the result of an 
action or proceeding upon the matters 
submitted for decision, that a legal duty 
or liability does or dces not exist. That 
the word ‘judgment’ does not include every 
order is also apparent from the observation 
of Sir John Edge in Sevak Jeranchod 
Bhogi Lal v. Dakore Temple Committee (7). 

“The term judgment in the Letters Patent of the 
High Court means in civil cases a decree and not a 
judgment in the ordinary sense. | , 

L emphasized in Hori Ram Singh's case 


(5), that | 

“In g. 295 (lof the Act, the word “judgment does 
not occur by itself, but is used in conjunction with 
‘final order, When both the terms judgment and final 


R . Cas. 317; A I R1939 F O 43; 40 Or, 
LG 408; Ink FO 60; (1939) MW N 497;5B R 
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order are used together in one expression, they un- 
doubtedly connote different and distinct meanings 
and judgment cannot be interpreted as embracing 
even interlocutory orders, which would make the 
category „final order' wholly superfluous and un- 
necessary", 

Final Order. —In Hori Ram Singh's 
case (5) I also discussed in some 
detail the meaning of the expression ‘final 
order’, and referred to cases decided by 
their Lordships of the Privy Oouncil, 
particularly Abdul Rahman v. D. K. 
Cassim & Sons (8), where Sir George 
Lowndes had pointed out that in Ramchand 
Manjimal v. Govardhandes Vishandas 
Ratanchand (9), 

“the Appellate Court in India was of the opinion 
that the order had gone to the root of the suit, namely 
the jurisdiction of the Court to entertain it and it 
ed for this reason that the order was thought to be 

al, d ` 
But His Lordship held that 

“this was not sufficient. The finality must be 
finality in relation to the suit. If after the order, 
the suit is still a live suit, in which the rights have 
still tobe determined, no appeal lies”. 

It was emphasized that if the effect of the 
order from which it is sought to appeal 
is not to dispose finally of the rights of 
the parties, then even though it decides 
an important and even a Vital issue in the 
case, it leaves’ the suit alive and provides 
for its trial in the ordinary way. 

` Deeree.—As pointed out by me in Hort 
Ram Singh's case (5), the term ‘judgment’ in 
England includes decree, and decree must 
therefore involve a determination of the 
rights of the parties. ` 

Even in India decree is defined in s. 2 (2), 
Civil Procedure Code as 

“the formal expression of an adjudication which, so 
far as regards the Court expressing it, conclusively 
determines the rights of the parties with regard to all 
or any of the matters in controversy in the suit.” 


The determination of any matter within 
s. 47, Civil Procedure Code, is no doubt 
included in that term, but s. 47 deals 
with the determination of questions arising 
between the parties relating to the 
execution, discharge or satisfaction of the 
decree, and not to the particular mode of 
executing the decree which may be ordered. 
That is dealt with in the Rules contained 
in O. XXI. Rule 66 of that order does not 
in so many terms refer to the determina. 


405; 57 O LJ 136(P 

(9) 56 Ind. Oa 
A 124; 47 © 918; 
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tion of any question arising between the 
parties to the proceedings, but lays down 
how the Court is to cause a proclamation of 
the intended sale to be made where any 
property is ordered to be sold by public 
auction, and gub-s. (2) provides what 
Particulars should be specified in the 
proclamation of sale, and these include 
everything which the Court considers 
material for a purchaser to know in order 
to judge of the nature and value of „the 
property. . 


The directions issued by the Court under 
O. XXI, r. 66, Civil Procedure Code, as 
originally enacted requiring the specificas 
tions to. be made in the proclamation of 
sale cannot be regarded as judicial 
adjudication of the rights of the decrees 
holder or of the judgment-debtor. They 
appear to possess the characteristics of 
an administrative order directing how 
the proclamation of sale should be drawn 
up before the auction-sale is actually held, 
because it cannot be suggested that by 
those directions the Court determines the 
exact value of the property so as to be 
finally binding on any party. At best it 
Can arrive only at an approximate estimate: 
of the value. Some Courts have actually 
gone as far as to say that an order under 
O. XXI, r. 66, is not judicial order but 
merely an administrative one. It would be 
quite sufficient to say that the order is not 
a judicial adjudication of any question 
arising between the parties to the execution, 
but merely the issuing of directions as to 
the mode of proclamation of sale. It is 
really difficult to see how the approximate 
estimation of the value of the property 
can ever be regarded as a determination 
of any question arising between the decree- 
holder and the judgment-debtor within the 
meaning of s. 47, Civil Procedure Code, 
Indeed, as was laid down by their Lordships 
in Saadatmand Khan v. Phul Kuar (10), 
aremedy is provided (under s. 311 corres- 
ponding to O. XXI, r. 90, for the judgment- 
debtor to question the valuation and have 
the sale set aside if the gross under- 
valuation amounts to a material irregularity 
and he sustains substantial injury thereby. 
The drawing up of the proclamation and the 
entering of the required specifications as 
fairly and accurately as possible are not 
matters relating to the execution of the 
decree itself so much as relating to the 
method of proclamation of sale. 

There seems to be a perfect unanimity 


(10) 90 A 413; 35 I A146; 7 Sar, 380(P 0), 
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among all the Indian High Courts that the 
fixing of the value of the property under 
this rule is by no means an adjudication 
within the meaning of s. 47, Civil Procedure 
Code and such an order is not appealabie 
asa decree. The leading case is a Fall 
Bench case of the Madras High Court, 
Sivagami Achi v. Subramania Ayyar (11), 
of course followed in subsequent Madras 
cases Kaviribai Ammal v. B. Mehta & Sons 
(12), Averdainayanappa Pillai v, Sundara- 
nandam Pillai (13) and Meenakshisundas 
yam Pillai v. Chokkalinga Pathan 
(14). In the second case it was laid 
down that an order fixing a price to 
be entered in the proclamation of sale is 
not 2 judgment within the meaning of cl. 15 
of the Letters Patent. The same view has 
prevailed in Allahabad Ajudhia Prasad v. 
Gopi Nath (15), Hira Lal v. Tikam Singh 
(16), Muhammad Zakariav. Kishun Narain 
(17), Mirza Qaisar Beg v. Shen Shankar Das 
(18), Nathu Lal v. Yashoda Devi (19) and 
Ram Charan Sahu v. Jumna Prasad Sahu 
(20). In thig last case it was held that an 
order fixing the valuation for the purposes 
of the sale proclamation is not a decree 
within the meaning of s. 47, Civil Proce- 
dure Ocde. A similar view has been 
expressed in other High Courts Krishna- 


rao Ambadas v. Krishnarao Raghunath 
(21), Devendra Nath v. Kailash Chandra 
(22), Basanta Kumar v. Baikunta Nath 


123), Gayan Nath v. Pandit Malhjiji 
Vaidya (24) and Sain Das v. Punjab 
National Bank, Ltd., Sargoda (25), It 


(il) 27 M 259; 14M L J57 (F B) 

(19) AIR 1924 Mad. 234; 75 Ind. Oas. 901; 46 
M LJ 71; (1923) M WN 894 

BA a I R 1924 Mnd. 787; 76 Ind. Oas 173; 19 L 


Wad: $ I R 1929 Mad. 508; 120 Ind. Oas. 819; 56 
M LJ 624; (1929) M WN 283; 29 L W 855; Ind. 
Rul, (1930) Mad. 49. 

(15) 39 A 415; 39 Ind. Cas. 578; A I R 1917 AlL 
349; 15A L J 337 

(16) A I R 1926 All. 401; 94 Ind. Oas. 

wg? A I R 1926 All. 268: 92 Ind. Oas. bis; 48 A 


at A IR 1932 All. 85; 129 Ind. Oas. 708; 53 A 
391; (1931) ALJ 108; Ind. Rul. (1931) All. 198. 

(i9) A Í R 1932 All, 136; 131 Ind. Cas, 833; (1931) 
A LJ 1084; Ind, Rul. (1931) All. 849. 

(20) A I R 1932 All, 696; 142 Ind. Oas, 888; 
(1932) AL J 859; Ind. Rul. (1933) All. 142. 

(21) AIR 1928 Bn, yta; 111 Ind. Oas. 892; 52 
B. 444; 30 Bom L R 6 

TR Es IR 1925 Oal. Tai, 80 Ind. Cas. 861; 29 O 


Woes) AOL R 1926 Oal. 610; 91 Ind. Oas. 819. 

(24) A IR 1925 Pat. 588; 90 Ind. Ces. 276; 6 P L 
T 507; (1925) Pat. 160. 

(5). A LR 1925 Lah, 815; 115 Ind. Gas, 538; 30 
PL R 417; Ind. Rul. (1929) Lah. 405, 
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was obviously on account of this consensus 
of opinion as to an order passed under 
O. XXI, r. 66, relating to valuation not 
being appealable that the Patna Legis- 
lature thought it fit to add a sub-s. (2) to 
s.16 of the Bihar Money-lenders Act, 
making an order under that section an 
appealable order; nontheless the order 
cannot be regarded as a decree. 

No App:al—The main question in the 
present case was as to tha estimation of 
the value of the mortgaged property and 
a sufficient portion thereof, and at a later 
stage its entry in the proclamation of sale 
for the benefit of intending purchasers. 
Section 16 (1) merely makes it obligatory on 
the execution Court to estimate the value 
of the property and of that portion of such 
property the proceeds of the sale of which 
it considers will be sufficient to satisfy the 
decree. The proviso reserves the power 
to the Court to order the whole of the pro- 
perty to be sold if it is satisfied that by 
reason of the nature of such property or any 
other special circumstances such property 
cannot reasonably or conveniently be sold 
in part. The estimate of the value is 
agi only an approximate one and not 

y any means exact. The property can 
certainly be sold for a higher price; and 
of course itis also possible that there may 
be no bidders willing to offer bids up to 
the estimated price. If there is any surplus, 
it will go to the judgment debtors. Such 
an estimation cannot therefore be con- 
sidered as a determination of any rights 
or liabilities so as to constitute a judgment 
or decree; nor can it even be regarded as 
a final order because it determines nothing 
finally, nor even puts an end to the pr- 
ceedings. It is merely ancillary and sub- 
sidiary, and is nothing more than a mere 
step of preparation for the sale being effect- 
ed. It foll»ws that the Order passed by the 
High Court dismissing the appeal possesses 
the same characteristics and is in essence of 
the same nature. That,too,neither determines 
the rights or the liabilities of the parties. 
nor even decides any question arising 
between the parties relating t> the execu- 
tion, discharge or satisfaction of the decree. 
It merely affirms tho order refusing to 
estimate such value, and therefore relates 
to the mds of s ¿le only, and is interlocutory 
in character. Chere is n> final decision yet, 
as even after the disposal of the case by 
the High Ovurt, the prozeeding is stilla 
live proceeding aad will continue. 

Even if the stage contemplated by s. 17 
had been reached, the proclamation of sale 
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would have included only sc much of the 
property of the judement-debtor, the pro- 
ceeds of the sale of which the Oourt 
considered would be sufficient to satisfy the 
decree. The further provision that such 
property shall not be sold at a price lower 
than the price specified in the sale-proclama- 
tion would be a direction to the Sale Officer 
not to accept any bid which is lower than 
the price specified. This at best is fixing a 
minimum price which the Sale Officer should 
accept. 
of a higher cffer; nor does it expressly 
prevent the Court from re-valuing the 
property in case no bids up to the minimum 
are received. The two provisos added to 
the section refer to matters relating to the 
portion of the property to be sold, with 
which we are not concerned in this appeal. 
The mere inclusion of the whole or a part 
of the property in the proclamation of sale 
would also not be regarded as any final 
adjudication of any rights or liabilities so 
as to become a judgment, decree or final 
order, Not’ even a special appeal is pro- 
vided for from such an order. All that has 
happened is that the execution Court has 
failed to estimate the value of the property, 
and the proclamation of the sale would, 
when issued, contain two estimates as given 
by the decreesholders and the judgment- 
debtors and would include the entire 
mortgaged property. That in my view 
does not amount to ang final disposal of the 
rights of ihe parties at all. In my opinion, 
the order of the High Oourt dismissing 
the appeal from the Subordinate Judge's 
order refusing to fix the valuation or to 
specify a portion of the morlgaged prc- 
perty in the proclamation of sale is neither 
a judgment, decree nor final order within 
the meaning of s. 205 (1) of the Act. No 
appeal therefore lies to the Federal Court. 
Even if no appeal lies at this stage, it 
cannot be suggested that no other remedy 
whatsoever would be open to the judgment- 
debtors. Ifthe provisions of the sections 
were obligatory on the execution Ocurt, a 
non compliance with them would certainly 
be a material irregularity, if not also an 
illegality, and the sale itself could be 
challenged on such a ground under O. XXI, 
r. 20, Civil Procedure Code, if substantial 
injury is caused by the omission. The 
order of the High Oourt in appeal may then 
possibly be a final order subject to an 
appeal to the Federal Court. As in the 
opinion of the majority the appeal lies, I 
must proceed to consider it on the merits. 


Patna Rule.—Under O. XXI, r. 66 (1) (e), 
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Civil Procedure Gode, as enacted, the 
prcclamation was to specify as fairly and- 
accurately as possible several enumerated: 
particulars, and ‘every other thing which 
the Court considers it material for the pur- 
chaser to know in order to judge of the 
nature and value of the property.” There. 
was some difference of opinion as to the- 
Proper inference to be drawn from the 
observation of Lord Hobhouse in Saadat- 
mand Khan v. Phul Kuar (10), which had 
been decided under the correspondihg. 
8. 287 of Act XIVof 1882. Contrary to what 
was held at Madras, but in partial con- 
formity with the opinions expressed at. 
Oalcutta and Allahabad, the Patna High 
Court considered that it was the duty of the 
Courts to settle the value, even if the 
judgment-debtor was absent, and that any. 
valuation other than that fixed by the Court . 
is calculated to mislead possible bidders 
and would be wrong, and the Court should 
not insert in a sale-proclamation the 
valuation assessed by the decree-holder or 
the judgment-debtor. Raghunath Singh V. 
Hazari Sahu (26), Beni Prasad v. Edal 
Singh (27) and Damrupat v. Rameshar (28), 
Later the Patna Hign Court changed its 
policy, and by an amendment of the Rule, 
which came into force on March], 1936, 
provided that ‘ 
“no estimate of the value of the property, other than 
those, if any, made by the decree-holder and judg- 
ment-debtor respectively together with a statement, 
that the Court does not vouch for the accuracy of 
eitber shall be inserted in the sale-proclamation.” 
The prohibition is obviously deliberate. 
and it casts an obligation on an execution 
Court to see that no other estimate, nor 


even that made by itself, is inserted 
in the sale-prceclamation, and enjoins. 
upon the Oourt to notify therein 


that the Court does not vouch for the accu- 
racy of either estimate. 

The Money- lenders’ Act—With the proe 
fessed object of regulating money-lending 
transactions and granting relief to debtors 
the Bihar Legislature intervened and 
attempted to make it obligatory on an 
execution Oourt to determine the value 
and enter the same in the proclamation of 
sale, so that the property is not to be sold 
for less than the specified value. Section 16, 
Bihar Act III of 1938, compelled an execu- 
tion Court “notwilhstanding anything to 
the contrary contained in any other law or 

(28) AI R 1917 Pat. 381; 37 Ind. Oas. 872; 2 P L 
J 130 (FB). 

gn ÀI R 1919 Pat. 373; 49 Ind. Oas. 195; 4 PL 

(28). A I R1923 Pat. 445; 73 Ind. Cas, 317; (1923) 

Pat. 208. 
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in anything having the force of law” to 
“hear” the parties to the decree, and 

“estimate the value of such property and of that 
of partition of such property the proceeds of the sale 
of which it considers will be sufficient to satisfy 
the decree.” 

Section 17 enjoined that the proclamation 
of sale 

“shall include only so much of the property of the 
judgment-debtor the proceeds of the sale of which 
the Court considers will be sufficient to satisfy the 
decree and such property shall not be sold at a 
price lower than the price specified in the said pro- 
clam&tion.” 

The two provisos dealt withthe portions 
that are to be ordered to be sold. Thus 
there was adirect conflict between the 
amended O. KAT, r. 66, enjoining that the 
Court should not enter its own valuation in 
the proclamation of sale, and s. 17, which 
necessitated a price being specified in it. 

High Court's view—In the earlier case 
the High Oourt had taken the view that 
ss.16 and 17, mustbe read together, and 
that itis s. 17, which specified the purpose 
of ascertaining the value ofthe properfy, 
providing among others that the property 
should not besold fora price lower than 
that specified in the sale-proclamation. 
According to their views. 16, read with 
s. 17, enjoined the Court to estimate the 
value and mention it in the sale-procla- 
mation, thatis to say, the Court was to 
vouch for the absolute correctness of the 
value as fixed by it. Asto the contention 
that s.16 itself was not repugnant to the 
Rule, they had remarked— 

“This argument would have been of some force 
if s. 16, would have stood by itfelf and would have 
been self-contained which itis not. It is followed 
by s. 17, without which it ‘would have been an 
absolutely useless piece of legislation.” 

They had further held that 

“Sections 16 and 17 ordered the Oourts to fix 
the value verycarefully, make their orders appeal- 
able to higher tribunals, and by necessary implication 
compel them to put the value fixed by them in the 
sale-proclamation, and to sel] the property only if 
the price fetched is according to the value fixed by 
them unless some other considerations arise,” 


They accordingly remarked that 


were 
“clearly of opinion, that s. 16, which must be read 


with s. 17, was repugnant to O. XXI, r. 66, Oivil 
Procedure Oode.” 

Following their previous ruling they held 
in the present case also that s. 16 of the 
Act was, on account of its repugnancy, 
void. 


The New Act.—The Bihar Act of 1938 had_ 
been passed with the assent of the Governor 
‘of the Province only. The Bihar Legislature 
has passed a fresh Money-lenders’ Act 
(Act No. VII of 1939), which was reserved 


they 
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for the assentof the Governor-General, 
andit came into force on May 3, 1939, 
during the pendency of this appeal. The 
provisions of old ss. 16 and 17 have been 
reproduced verbatim in ss. 13 and 14, with 
a few additions, mainly to make the sece 
tions retrospective. 

I prefer to base my opinion that the 
High Court's view cannot be accepted on 
a twc-fold ground (1) because the provi- 
sions of the old r. 16, corresponding to the 
new s. 18, are not in fact repugnant to 
O. XXI. r. 66, Oivil Procedure Oode, as 
amended by the Patna High Court and 
(2), because the old section has now been 
replaced hy the new section, which, as a 
result of the assent of the Governor General 
must, in any case, prevail. 

Section 107 of the Government of India 
Act.—Under s. 107 (1) of the Act 

“If any provision of a Provincial Law is repug- 
nant to any provision of a Federal Law which the 
Federal Legislature is competent to enact or to any 
provision of an existing Indian Law with respect to 
one of the matters enumerated in the Concurrent 
Legislative List, then, subject to the provisions of’ 
this sectiov, the Federal Law, whether passed befora 
or after the Provincial {Law or, as the case may be 
the existing Indian Law shall prevail and the Pro- 
vincial Law shall, to the extent of the repugnancy 
be void.” 

During the transitional pericd the Federal 
Laws under s. 3l6of the Act mean the 
laws of the Indian Legislature, passed in 
the exercise cf the powers conferred by the 
provisione of the Act after the commence- 
ment of Part II. Unders 311 (2) ‘existing 
paisa Law’ meane inter alia 

“any law or rule . passed or m 
icangenbant of Part it of this puni kasah kake 
..-being an authority . having power to make such 
law or rule.” 

It has not been suggested that the pro» 
visions of the Bihar Act are repugnant to 
any laws of the Indian Legislature passed 
after the coming into force of the new 
Government of India Act. The only sugges- 
tion is that they are repugnant toan existing 
Indian Law. Now s. 107 (1), does not mean 
that a Provincial Law must yield if it is 
Tepugnant to any existing Indian Law 
whatsoever. It will give way (to the extent 
of the repugnancy) only if it is repugnant 
to an existing Indian Law “with respect 
to one of the matters enumerated in the 
Concurrent Legislative List'” unless the 
assent of the Governor-General or of Hig 
Majesty has been obtained as is referred 
to in sub-s. (2). If itis with respect toa’ 
matter falling within the Provincial Legis- 
lative List and not the Concurrent Legis- 
lative List, then it would prevail even ag 
against an existing Indian Law. On the 
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other hand, the provisions of s. 100 make 
it clear that if the matters falls within the 
Federal Legislative List, then the Provin- 
cial Legislation is altogether ultra vires 
even though it may also fall under the 
Provincial or the Concurrent List. 

Principles of Construction.—When the 
question is whether a Provincial Legislation 
is repugnant to an existing Indian Law, 
the onus of showing its repugnancy and 
the extent to which it is repugnant, should 
be on the party attacking its validity. There 
ought to bea presumption in favour of its 
validity, and every effort should be made 
to reconcile them and construe both so as 
to avoid their being repugnant to each 
other; and careshould be taken to see 
whether, the two do not really operate in 
different fields without encroachment. Fur- 
ther, repugnancy must exist in fact, and 
not depend merely on a possibility. 

“Their Lordships can discover no adequate 
grounds for holding that there existe repugnancy 
‘between the two laws in districts ofthe province of 
Ontario where the prohibitions of the Oanadian Act 
are not and may never be in force.” < 

Attorney General for Ontario v. 
Attorney-General for the Dominion of Canda 
(29), at pp. (369-70*). It is a well-established 
principle that if the invalid part of an 
Act is really separate in its operation from 
the other parts, and the rest are not in- 
severably connected with it, then only such 
part is invalid, unless, cf course, the whole 
object of the Act would be frustrated by the 
partial exclusion. If the subject which is 
beyond the legislative power, is perfectly 
distinct from that which is within such 
power, the Act can be ultra vires in the 
former, while intra vires in the latter. 

“The test is said to be whether a statute with the 
invalid portions omitted would be substantially a 
different law as to the subject matter dealt with by 
what remained from what it would be with the 
omitted portions forming part of it.” 

See The King v. The Commonwealth Court 
of Conciliation (30). 

A particular section of an Act, however, 
may not be an isolated and independent 
clause, and may form part of one-connected 
indissoluble scheme for the attainment of 
a definite object ; in which case it would 
have to be considered as an inseparable 
part of the whole. A law which is ultra 
vires in part only may thereby become 
ultra viresin whcle if the object of the 
Act cannot at all be attained by excluding 
the bad part. Ifthe offending provisions 


i) (1896) A O 348,65 L J P O26; 74 L T 
533 


(30) (1890) 11 OLR 1. 
*Pages of (1896) A. O.— [Hd] 
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are so interwoven into the scheme of the 
Act that they are not severable, then the 
whole Act is invalid. In re Initiation and 
Refereñdum Act (31). For instance, the 
whole texture of the Act was found inex- 
tricably interwoven in Attorney-General 
for British Columbia v. Attorney-General 
for Canada (82). 

The words “tothe extentof the repug- 
nancy” occurring in 8. 107, indicate that 
it is not essential that the whole Act nor 
even a whole section must be declared 
invalid, but that itis necessary to ascertain 
exactly how much of itis void on account 
of repugnaney. In India a clear distinction 
exists between a provision heing ultra vires 
by virtue of s. 100, on account of over- 
lapping and its being void under s. 107 
(1), owing to repugnancy to the extent of 
such repugnancy. Unlike the former, there 
is competency to enact in the latter case 
but the legislation is invalid toa limited 
extent on account of a conflict. 

Repugnancy.— The conditions required for 
arepeal by implication are naturally 
stringent. The rule laid down in Kutner 
v. Phillips (83). was 

“A repeal by implication is only effected when the 
provisions of a latter enactment are so inconsistent 
with or repugnant to the provision of an earlier 
one that the two cannot stand together. Unless two 
Acts are so plainly repugnant to each other that 
effect cannot be given to both atthe same time, a 
repeal willnot be implied; or unless there is a 


necessary inconsistency in the two Acts standing 
together.” i i 

The question has been discussed in two 
Australian cases more recently. In Attorney- 
General for Queensland v. Attorney Gene- 
ral for Commonwealth (34), at pp. 167-168* 
Higgins, J. said: 

“What doss ‘repugnant’ mean? I am strongly 
inclined to think that no colonial Act can be 
repugnant to an Act of the Parliament of Great 
Britain unless it involve, either directly or ultimately, 
a contradictory proposition probably, contradictory 
duties or contradictory rights”, 5 

Again, in Clyde Engineering Co., Lid, 
v. Cowburn (35) the learned Judge 
observed: 

“When is a law ‘inconsistent’ with another law ? 
Etymologically I presume that things are inconsistent 
when they cannot stand together at the same time; 
and one law is inconsistent with another law when 
the command or power or other provision in one 


(81) (1919) A O 935; A I R 1919 PO 145; 88 L J 
P 0142. 


(32) (1937) A O 377 at p. 385; 168 Ind. Cas. 10; 
A I R 1937 P O93; 106 LJ P O 64; 81 SJ 235; 53 
T L R330; 9 R P O 247 (P 0). 

(33) (1891) 2 Q B 267; 60 LJ Q B505; 64L T 
628; 39 W R 526; 563 P 54. 

(34) 20 C L R 148 at pp 167, 168. 

(35) 37 O L R 466. 
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law conflicts directly with the command or power 
or provision in the other. Where two Legislatures 
operate over the same territory and come into 
collision, it is necessary that one should prevail; 
bat the necessity is confined to actual collusion, 
as when one Legislature says ‘do’ and the other 
says ‘don't'™, (p. 5034). 

Griffith, O. J. remarked : f 

“The test of inconsistency is, of course, whether 
a proposed act is consistent with obedience to both 
directions.” (p. 504%). 

“ The opivion of the Majority (Knox, O. J. 
ang Gavan Duffy, J. with the concurrence 
of Isaacs, J.) was that 

: “Two enactments may be inconsistent although 
obedience to each of them may be possible without 
disobeying the other. Statutes may do more than 
impose duties; they may, for instance, confer rights; 
and one statute is inconsistent with another when 
it takes away & right conferred by that other even 
though the right be one which might be waived 
or abandoned without disobeying the statute which 
conferred it.” (p. 478*); 

In this view, it may be humanly 
possible to obey both. simply by not doing 
what is declared by either to be unlawful, 
though permitted by the other, and yet 
there may be palpable inconsistency. It 
may be conceded that the test of a possible 
obedience to both is not absolute. But 
as between the new s. 13 (olds. 16) and 
O. XXI, r. 66 as in force in Bihar there 
is not even a question of a right conferred 
by one being taken away by the other, 
much less do the words of their Lordships 
in Attorney-General for Ontario v. 
Attorney-General for the Dominion of 
Canada (29). “It is abvious that their 
provisions could not be in force within the 
Same district or province at one and the 
same time” apply to them. 

Impugned section.—The existing s. 13 
(as did the repeated s. 16) merely enjoins 
the estimation of the value of the property 
and that of a sufficient part thereof, and 
does not itself deal with the entry of the 
same in the proclamation of sale. It is 
therefore not in conflict with O. XXI, 
T, 66. Noris there anything in the proviso 
permitting the Oourt to order the whole 
property to be sold which clashes with 
the Rule. Unless the value is in some way 
estimated, itis impossible for the Oourt to 
ascertain what portion of the property would 
be sufficient to satisfy the decree, which 
consideration is enjoined upon the Court 
under the terms of the mortgage decree itself 
passed under O. XXXIV, r. 5 (3), and Form 
No. 6 of Appendix D. There is an analogous 
provision in O. XXI, r. 65 which applies 
to attached properties. The ascertainment 
of the value would also enable the Court 


* Pages of 37 CL R.—[Ed.] 
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to fix the order of the sale of the various 
items so as to adjust equities. The 
estimation can be made known in ways 
other than by merely entéring it in the 
proclamation of sale. The High Ovurt has 
not taken away the discretion of the Courts 
to divide the property into lots under 
O. XXI, r. 67 (3) or of the Sale Officers 
under r. 69 to adjourn the sale on the 
ground of gross inadequacy of the bids, 
if the estimation of the value is brought 
to their notice otherwise (e. g. by production 
of a certified copy of the order). It would 
be of halp later to the Court itself in 
deciding whether there has been any 
substantial injury caused in cage any 
m3terial irregularity or fraud ‘was com- 
mitted in publishing or conducting the 
sale. It follows that although the new 
s. 1 may, to some extent, be dependent 
on the new s. 13, as the price can be 
entered in the sale proclamation only after 
it has been ascertained by the Court, s. 13 
in itself is by no means inseparably con- 
nected with s. 14, and can indeed stand 
alone by itself. The estimation of the price 
is one thing, and its entry in the proclama- 
tion of sale is quite another thing. The 
two are distinct and can be easily separated, 
as in their true import they‘are severable. 
As the former is easily separable and 
enacts different and distinct provisions 
and is not in reality dependant on the 
latter, there is no reason why the former 
should not stand merely because the latter 
may be repugnant. Repugnaney should 
not be extended to a section by implication 
if it does not in fact exist. In my opinion 
there is no repugnancy between the new 
8. N (old s. 16) and the amended O. XXI, 
T. 66. 

The second ground is that we can in 
appeal take into account the imperative 
provisions of the new Money-lenders Act 
which has already come into force, and 
which automatically repeals the old Act. 
Of course, we are not bound to doso, ag 
the appellant can move the execution 
Court afresh to act under the new Act 
and indeed it is the duty of that Court 
so to act even without an application. But 
in Quilter v. Mapleson (2) it was held that 
an Appellate Oourt could grant relief 
according tothe new law which had come 
into force in the meantime even thuugh the 
judgment of the Oourt below had been 
correct according to the law as it then 
stood. It may, however, be pointed out 
that under the English O. LVIII, r. 2, 
appeals were by way of “re-hearing" and 
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the Appellate Court had power not only 
to make any order-which ought to have 
been made by tho Court below, but also 
to make such further or other order as 
the case may require. The last words 
occur in the Indian Code of Civil Procedure 
O. XLI, r 33 also; but that has not been 
made applicable to the Federal Court. 

Under s. 205 (2) the Federal Court has 
power to grant leave to appeal on any. 
ground other than what had been raised 
in the Court below. Again under s. 209 (1) 
the Federal Court where it allows an 
appeal can give a declaration as to the 
judgment, decree or order which is to be 
substituted for the judgment, decree or 
order appealed against, and not merely 
a declaration as to the judgment, decree 
or order which ought to have been passed 
by the High Court. 

No doubt in Ponnamma v. Arumugam 
(36) their Lordships applied s. 545 of the 
Ceylon Code without taking into account 
in favour of the appellant a new Ordinance 
adding a proviso to that section that a 
suit should not fail for want of letters 
of administration, and remarked that “their 


Lordships have only to say whether that 


judgment was right when it was given” 
But their Lordships tock care to observe at 
p. 391* that 

“the objection of want of administration is one 
of substance and the appellant's case did not fail 
by reason only that letters of administration to the 
intestate's estate have not been granted.” 


Their Lordships of the Privy Council in a 
recent case K. C. Mukerjee, Official Receiver 
v. Ram Ratan Kuer (4) did take into con- 


sideration against the appellant a new Act. 


which was passed during the pendency of 
the Privy Council appeal, by which the 
appellant's rights had been taken away. 
Their Lordships on the basis of the new 
enactment dismissed the appeal. Although 
that was a converse case, the principle 
undoubtedly applies. Accordingly there 
seems to be no good ground why the 
Federal -Oourt may not, if it so thinks fit, 
dispose of the appeal on the basis of the 
new enactment. 

As the Patna Rule came into force in 
1936 and therefore did not exist at tke 
time of the passing of the Act, it cannot 


be regarded as having been included in. 


the Code of Civil Procedure existing at 
the time (Entry 4 of List 111). Bnt the 
amendment of O. XXI, r. 66, was certainly 
a matter of Oivil Procedure. The Rule 


(36) (1805) A O 383 at p. 388; 74 LJP O 102, 92 
T 740; 21T L R524, 
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made by the High Court, under the powers 
conferred upon it by ss. 122 and 124, 
Civil Procedure Code, was, therefore, an 
existing Indian Law with respect to a 
matter enumerated in List 111 ss. 13 and 
14 of the Money-lenders Act of 1939: 
even if repugnant tothe Rule must prevail 
under s. 107 (2) of the Government of 
India Act because the assent of the Governor- 
General has been obtained. i 

Accordingly if an appeal were to lie, 
I would allow the appeal and remit fbe, 
case to the High Court with the declaration 
that the following order be substituted for. 
the High Court order. 

The appeal is allowed, the order of the 
Subordinate Judge set aside and the case, 
remanded to him for disposal according; 
to the provisions of ss. 13 and 14 of the 
Bihar Money-lenders Act (Act No. VII of- 
1939). In the circumstances all parties 
should bear their own costs. 

8. Appeal allowed. 


BOMBAY HIGH COURT 
Second Appeal No. 225 of 1937 
September 9, 1933 
MAOKLIN AND Wassoopnw, JJ. 
RAMSING BHAGIRATHA NAVLE AND 
OTAER3— Dereypants— APPBLLANTS 


versus n 

FAKIRA RAMSING NAVLE— PLAINTIFF 

— RESPONDENT 

Hindu Law—Partition—Suit for, by minor—Whe- 
ther ipso facto effects severance of joint status— 
Suit decreed — Severance, whether takes effect from 
date of suit—Court using proper discretion in decrees 
ing suit—Minor's share, tf liable to decrease by birth 
of member subsequent to date of suit. 

Although the institution of a suit for partitionby a 
Hindu minor through hia next friend does not ipso 
facto effect a severance of the joint status, yet, if a 
decree was passed in that suit, the severance in 
éstate must take effect from the date of the suit. In 
other words, the minors suit effects a qualified 
severance inthe sense that it is subject to the decree ` 
of the Court. Consequently,- where the discretion of 
the Court is properly exercised, the minor's share is. 
not liable to decrease by the birth of a member sub 
sequent to the date ofthe suit. The date of the filing 
of the plaint must be looked upon as the date of 
effecting severance if a decreefor partition is passed’ 
in the suit. [p. 177, col. 1.] 

{Case-law discussed.] 3 ins 

8. A. from the decision of tha District 
Judge, Nasik, in Appeal No, 293 of 1935. 

Mr, P. V. Kane, for the Appellants. 

Mr. L. P. Pendse, for Respondents. 
Nos. 1 and 2. 

Wassoodew, J.—This is a second appeal 
from the decision of the District Judge of 


Nasik. The suit was originally. instituted 
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“bya Hindu minor through his next friend 
‘against his father, defendant No. 1, and 
“grandmother for partition of the joint 
family property. The parties are beldars, 
that is, stone-cutters. Their property, the 
Bubject-matter of the suit, consisted of two 
-houses at Nasik and a third house at Poona, 
certain ornaments and donkeys used for 
carrying stone, Although at one time the 
mature of the property was disputed by the 
‘father who maintained that a greater part 
of “it was his self-acquisition, there is no 
controversy jn that respect in this appeal 
as the Courts below have held that it is the 
joint ancestral property of the parties, and 
that finding being one of fact is conclusive 
in second appeal. The mother and the 
-Step-mother were not impleaded at first. 
The former had merely acted as the plain- 
tiff's next friend. Notwithstanding that 
defect, the trial Court passed a decree for 
partition of the plaintiff's share. In appeal 
by agreement of the parties, the case was 
remanded for a de novo trial after implead- 
ing the mother and the step-mother. They 
were impleded alcng with a sister and also 
a step brother born after the suit. The 
learned trial Judge after hearing - the 
newly added defendants has passed a 
decree in favour of the plaintiff allotting 
to him a share equal to that given to his 
father and the two mothers. The step- 
brother, defendant No. 7, was refused a 
share in the family property. One of the 
contentions of the father, that some pro- 
perties were improved by him after raising 
a loan on the security thereof after the suit 
and that therefore the plaintiff was liable 
to contribute towards that debt, was 
negatived. The plaintiff was given ones 
fourth share in all the properties and orna- 
ments, and the animals of the family used 
in the trade. The order of costs was as 
follows: 

“Defendant No. 1 do pay plaintiff's costs and 
defendant No. 4's costs incurred in these proceedings 
after remand and bear his own costs. Costs of defén- 
dants Nos. 3 and 4 to come out of the estate... Hav- 
ing regard to the Appellate Court's order on the 

oint of costs, I direct that the costs of defendant 

o.2 incurred prior to the remand do come out of 
‘the estate. He should bear the rest of his costs if 
any after remand.” 


The decree also made provision for the 
maintenance and residence of the grande 
mother and the sister of the plaintiff, two 
rooms being set apart for each—the 
grandmother being allowed to continue in 
Possession of those rooms for life, and the 
sister until her marriage. Against that 
decree the-:fathér. and the step-mother of 
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‘the plaintiff filed an appeal to the District 
Court at Nasik. That Oourt confirmed the 
decree of the trial Court, and dismissed the 
appeal with costs. Against that decree 
this second appeal has been filed by the 
father and step-brother. Mr. Kane for the 
appellants has conceded that both the 
mother and step-mother of the plaintiff are 
entitled to a share equal to that of the 
plaintiff and his father. But his main 
object is to establish that the step-brother, 
born: after the institution of the suit for 
Partition but befcre the decree, is entitled 
toa share in the family property equal to 
that of the plaintiff. The learned trial 
Judge held that as the gstep-brother was 
born during the pendency of the suit he 
was not entitled to a share in the family 
property. The learned District Judge in 
appeal upheld that view relying upon 
Krishnaswami Thevan v. Pulukuruppa 
Thevan (1). 

Mr. Kane's argumentis that the institution 
of a suit for partition on behalf of a Hindu 
minor by his next friend does not effect a 
severance of interest from the date of the 
filing of the plaint, that, inasmuch as 
partition cannot be demanded on behalf of 
the minor as of right, the decree being 
entirely within the discretion of the Court 
tobe passed if the circumstances disclose 
8 benefit to the minor from partition, the 
minor must continue till the decree a 
member of the co-parcenary, there being 
no alternative state conceivable till then, 
and that therefore severance must take 
place from the date of the decree for 
partition. It has been conceded that as soon 
as severance takes place, the minor's share 
is not liable to decrease by the birth 


. thereafter of other co-parceners. Mr. Kane 


has laid stress on the point that it is for the 
minor's benefit to continue to be a 
Cosparcener and take the chance of augmen- 
tation of his share by casualties in the 
family. That argument which cuts both 
ways Could always be urged with a degree 
of plausibility against the minor ever 
securing a division. It is now well-settled 
that a clear expression of intention to 
become divided made by any adult 
co-parcener and communicated to the other 
members of the family effects a severance 
of the joint status—see Suraj Narain v. 
Iqbal Narain (2). Following that decision 


(1) 48 M465; 28 Ind. Cas. 424; ATR 1925 Mad, 717; 
48M LJ 354; 21 LW 657, 

(2) 35 A £0; 18 Ind. Oas. 30;40 I A 40; 16 O O 129; 
UA LJ 172;183 ML T1941; 170 W N 333; ALI 
172; (1913yM W N 183; 17 O L J 288; 24M L J 345; 
15 Bom, L R 456 (P O). 
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it has been held that the- filing of a plaint 
by an adult Hindu co-parcener claiming 
partition is tantamount to an unambiguous 
and unequivocal expression of an intention 
on the part of the plaintiff to separate—see 
Girja Baiv. Sadashiv Dhundiraj (3) and 
Soundarajan v. Arunachalam Chetty (4). 
That view was confirmed by the decision 
of the Privy Council in Kawal Nain v. 
Budh Singh (5) where it was observed that 
(p. 498*): 

“A decree may be necessary for working out the 
result of the severance and for allotting definite 
shares, but the status ofthe plaintiff as separate in 
estute is brought about by his assertion of his right 
to separate, whether he obtains a consequential judg- 
ment or not.” 

That may now be regarded as settled 
law with regard to a major co-parcener 
instituting a suit for partition of his share 
in the ancestral property. The question 
is whether the same effect must follow ifa 
minor co-parcener institutes a suit for parti- 
tion through his next friend. There is no 
authority of this Court directly bearing on 
the point and there is considerable diver- 
gence of judicial opinion in India on the 
subject. The only ruling of this Court to 
which reference was made in argument was 
Chhotabhai v. Dadabhai (6). Where a euit 
for partition was instituted on behalf of 
a minor co-parcener. But before it could 
mature into a decree, it was withdrawn 
without proper leave of the Oourt. The 
minor died subsequently whilst still a 
minor, and thereafter his son and brother 
instituted another suit on various causes of 
‘action for redemption and possession and 
setting aside the trusts created by the 
father. Upon a hypothetical argument as 
to the probable effect of the illegal 
withdrawal Divatia, J. thought that if the 
withdrawal was illegal and the suit there- 
fore treated as pending, it could be 

` regarded as having abated on the authority 
in Chelimi Chetty v. Subbanna (7). There 

(3) 43 O 1031; 37 Ind Oas. 321; A 1R 1916 P O 104; 
431.4151; 142NL k 113; 20 O W N 1085; 4A LJ 


$22; 20ML T 78; (916) 2M WN 65; 18 Bom, LR 
621; 4 L W 114,24 O L J 207; 31 M L J 455 


PU. 
: 4) 30M 159; 33 Ind. Cas. 858; A I R 1916 Mad, 1170; 
29 ML J 816. 

{b) 39 A 496; 40 Ind. Cas. 286; AIR 1917 P O39% 
44 I A 159; 15 A L J 584; 2P L W 57; 21 0 W N 986; 
33M L J 42; 19 Bom. L R642; 26 O LJ 101; (1917; 
M W N 514; 6 L W 330(P 0). 

(6) 36 Bom. L R 738; 152 Ind. Oas, 715; AIR 1935 
Bom, 54; 7 R B 166. 

(7) 41 M 449; 42 Ind, Oas, 860; A I R1918 Mad, 
379; 34 M L J 213; (1917) M W N 792; 22 ML T 
432. 
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is no reference to that ârĝuñent in the 
concurring judgment of Murphy, J. and 


it seems it was not necessary to decide 
that point for determination of the claim. 


The case in Chelimi Chetty v. Subbanna 
(7) is the earliest reported case of the 
Madras High Court on the point. There 
the question of the effect of a minor's suit 
on his status was discussed in connection 
with the right of the legal representative 


z 


of the minor to continue the guit 
after the minor plaintiff's death, he 
having died after the institution 


of the suit for partition but before the 
written statement was filed. The question 
that the Court had to decide was whether 
the cause of action survived on the basis 
that the institution cf the suit effected a 
severance of status. It was held thatif a 
minor plaintiff dies during the pendency of 
the suit, his legal representatives are not 
entitled to continue the suit. Abdur Rahim, 
J. in coming to that conclusion had in mind 
the possible danger of entrusting to a per- 
son Conslituting himself as a guardian of-a 
minor to decide whether the minor should 
continue or not a8 a member of the co-par- 
censry, the minor himself being incapable 
of exercising sound discretion in the matter. 
If that can be one of the decisive factors in 
such a case, I confess, if I may say so with 


‘respect, it is possible to share the same 


feeling. But the decision was riot and could 
not be founded on that ground alone. The 
real basis for decision was that the Court 
had to exercise its discretion to pass a 
decree for partition only if it was for the 
benefit of the minor, and that therefore 
until that decree was passed; the minor's 
status was nof altered. I feel no hesitation 
in ‘holding that the mere filing of a plaint 
on behalf of a minor cannot ipso facto 
constitute a severance of status, for it is in 
the discretion of the Court to grant a decree 
only if it is for the minor's benefit—see 
Bachoo v. Mankorebai (8). In that respect 
the case of a minor is distinguishable from 
that of an adult co-parcener. But that is 
not decisive of the matter in controversy. 
The question is, if the Court is led to hold 
upon all the circumstances brought to its 
notice that the severance would be in the 
interest ofthe minor and pass a decree for 
partition, whether the minor plaintiff should 
be regarded as having been divided from 
the rest of the members on the date when he 
filed the plaint or when the decree was 
passed. 


(8) 81B 373; 341A 107;9 Bom, L R 646 (P O), 
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The above point was not directly decided 
in Chelimi Chetty v, Subbanna (7). It will 
anot, in my opinion, follow from the fact 
mhat a minor cannot demand partition as 
-of right, that the severance must take 
place notfrom the date of the plaint but 
from the date of the decree. That point 
was considered by a Full Bench of the 
Madras High Oourt in Rangasayi v. 
Nagarathnamma (9). In dealing with the 
«question referred to it, as to whether a suit 
by à minor for partition abates upon his 
«death before the Court has found that 
“the partition is for his benefit, it overruled 
the decision in that, respect in Chelimi 
Chetty v. Subbanna (7), by holding that 
the severance is effected from the date of 
the suit, ib being merely conditional on the 
«Court being‘able to find that the suit was 
for the benefit of the minor. One of 
the anomalies referred to as involved in the 
counter-supposition was thus stated by 
Ramesam, J. If asuitis filed bya father 
for himself and his minor son for partition, 
ifthe son did not follow the father except 
in special circumstances, the father might 
become divided from the date of the plaint 
and the son might not become divided till 
after the Court recorded a finding that the 
suit filed was beneficial tothe minor. The 
distinction, as pointed out therein, between 
the maintainability of such a suit and the 
limitation of the Oourt’s power to pass a 
decree, there being the possibility of the 
dismissal thereof on the ground of absence 
of proof of benefit to the minor, cannot be 
ignored ; for logically non-maintainability 
of such an action would be irreconcilable 
with the recognition of private partitions 
agreed upon by the minor's representative. 
It has to be borne*\in mind that the status 
of a minor in aco-parcenary does not always 
depend upon the Court's decree, nor upon 
the question of the minor's benefit. Any 
adult member of the family may separate 
hisshare by expressing his intention to 
sever from the joint family even against 
the wishes of the minor or contrary to his 
interests. It may be noted that Courts have 
refused to set aside a private arrangement 
entered into by the minor's mother or a 
decree for partition passed in a suit against 
a minor represented by his guardian unless 
fraud were proved [see Balkishen Das v. 
Ram Narain Sahu (10), Chanvirappa v. 


(9) 57 M 95; 146 Ind, Cas. 269; A I R 1933 Mad. 890; 
65 MLJ 630;38 L W 676;6 R M227; (1933) MW N 
1324 (F B). 

(10) 30 I A 139; 30 0 738; 8 Sar. 489; 7 O W N 578 
(PO) : 
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Danava (11) and Nanikutti Amma v. Achu- 
thankutti Nair (12)]. Tohold thata relief 
should be granted upon the basis of the 
circumstances existing atthe date of the 
decree, is opposed to the elementary 
tule that the decision of a Court 
in a suit must rest on the cause of action as 
it existed at the date cf the commencement 
thereof. The relief must be restricted to 
the circumstances existing at the time 
when the suit is instituted. It may be that 
no division in fact can result unless a 
decree sets a seal on the prayer made. But 
that ought not tocreate a departure from 
recognized principles on which relief is 
ordinarily granted. As I have already re- 


amarked, the right of action for partition 


rests upon the assertion of a right to sepa- 
rate by a Hindu co-parcener, The cause of 
action for a minor's suit is not essentially 
different, for the assertion is made on his 
behalf by his guardian. The Oourt grants 
relief on that cause provided it is estab- 
lished by proof that the assertion was bene- 
ficial to the minor. That is, the relief is 
really based upon the claim founded upon a 
cause of action stated in the pleading. 

The above consideration seems to have 
influenced the decision in Krishnaswami 
Thevan v. Pulukurappa Thevan (1). I agree 
with respect, with the reasoning in that 
case. There the suit was instituted by a 
Hindu minor represented by his next friend 
against his father for partition. Another 
son of the father conceived after the date 
of the plaint and born before the prelimin- 
ary decree was subsequently impleaded. 
The question there directly in issue was 
whether that decree affected the share of 
the minor atthe date when the suit was 
instituted by the birth of the second son to 
the father. The Oourt refused to allow a 
share to the latter son born after the suit. 

The other judgments of the Madras High 
Court, principally Sri Ranga Thathachariar 
v. Srinivasa Thathachariar (13) and 
Ganapathi v. Subramanyam Chetty (14) 
follow the same view. The argument of Mr. 
Kane that the deprivation of a share toa 
member born in the family at any time is 
opposed to the notions of Hindu Law, if 
carried to its logical conclusion, can never 
regard a division, even after a decree for 


(11) 19 B 593. 

(12) 42 M 292; 51 Ind. Oas, 10; A IR 1919 Mad. 573; 
36 M L J 529; 25 M L T 83. 

(13) 50 M 866; 104 Ind, Oas. 472; A I R 1927 Mad. 
801; 53 M LJ 189; 26 L W125; 39 M L T 234. 

(14) 52 M 845; 122 Ind. Oas. 167; AI R 1929 Mad, 
Da 57 M LJ 374;30 L W 251; Ind. Rul. (1930) Mad, 
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partition, as final for there is always the 
possibility of other persons being born in 
the family thereafter. 

The Patna High Court in Krishna Lal 
Jha v. Nandeshwar Jha (15) has gone 
much further. There the mere institution 
‘of a suit by a minor was held to effect a 
severance of the joint status as much asa 
suit by au adult. The suggestion made 
before us, that upon that view a guardian 
of a minor will have plenty of chances for 
mischief, ignores the safeguards prescribed 
by the law prevailing in this presidency. 
Courts have recognized that the wisdom 
and experience of the guardian usually 
supply the deficiencies of the minor in that 
respect and his acts are in the matter of 
partition regarded as binding on the minor 
if they are for his interest and benefit. I 
do not think that the incapacity of the 
minor to exercise a sound discretion for 
himself should be urged as an insuperable 
“obstacle against the view propounded in the 
recent decisions in Madras: see also Atul 
Krishna Roy v. Lala Nandanji (16). We 
.-are referred to the contrary view expreesed 
in the following three cases: Lalia Prasad 
v. Sri Mahadeoji Birajman Temple (17), 
Hari Singh v. Pritam Singh (18) and 
Jethanand v. Kewalram- (19). In the 
Allahabad case the question ae to the effect 
‘of a suit which had maiured into a decrea 
was not considered by the Court. There, 
although the plaintiff was a minor the suit 
which was instituted through his mother 
‘as his next friend did not actually proceed 
to trial as the ccntesting defendant, the 
grandfather, died pending the action. 
Banerji, J. has very clearly expressed that 
‘position by approving the view expressed 
by the Chief Justice with a qualification in 
-the following terms (p. 470*): 

“The rule laid down by their Lordships of the 
Privy Oouncil in Girja Bai v. Sadashiv Dhundiraj 
. (3) to the effect that the institution of a suit for 
‘partition of joint family property has the effect of 
-creating a separation of the joint family, cannot be 


(made) applicable toa suit brought on behalf of a 
minor which has not matured into a decree," 


There is no real divergence of view in 
regard to the effect of the mere institution 
of a suit. The possible difference of opinion 
(15)4P LJ 38; 44 Ind. Oas. 146; A I R 1918 Pat. 
L 
(16) 14 Pat, 732; 157 Ind. Cas. 53; A IR 1935 Pat, 
275; 16 PL T 393; 1 B R 691; 8R P 69,F B). 
(17) 42 A 461; 58 Ind. Oas. 667; A LR 1920 All. 116; 
18 A L J 503. | ; , 
an A IR1936 Lah. 504; 168 Ind. Cas. 216; 9 R L 


oot A LR 1996 Sind 216; 97 Ind. Oas. 505; 20 SLR 
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may arise from the obsérvations of th 
Ohief Justice in regard to the result follow 
ing from the decree in such a suit. Com 
sequently, Lalta Prasad v. Sri Mahadeoj 
Birajman Temple (17) is not of much 
assistance in the determination of the ques 
tion involved in this appeal. The Lahor 
case merely follows the case in Lalte 
Prasad v. Sri Mahadeoji Birajman Templ 
(17) and holds that the institution of a sui 
by a minor member through hié next frieri+ 
for partition of joint family property ha 
not the same effect as the institution of » 
similar suit by an adult member of th» 
family. From the fact that the account. 
were ordered to be rendered not from the 
date of the suit but after the preliminar 
decree, it is clear that the view of th» 
Madras High Court was not followedl 
But no reasons have been given as te 
what induced the Court to approve th 
Allahabad view. The Sind case does no 
refer to the later decisions of tha Madras 
High Oourt which explain Chelimi Chetty 
v. Subbanna (7) and Krishnaswami Theram 
v. Pulukurappz Thevan (1). The facts tha 
the reasoning in Chelimi Chetty v. Subbanne 
(7), Was not approved of in Rangasayi v 
Nagarathnamma. (9), was not noticed. The 
Judgment of the Judicial Oommissione 
merely adopts with approval the reasoning 
in Chelimi Chetty v. Subbanna (7). Tha 
reasoning as I have already stated wa 
dissented from in the later cases. The 
Additional Judicial Commissioner in -com 
curring with the view of the Judicia 
Commissioner has:entered into a discussio: 
of the principle upon which the statum 
of the minor should be determined as no: 
from the date of the suit but from thr 
date of the decree. One of the reason 


-given is that 


“on the principle of justice and equity the mino: 
plaintiff should not be deprived of the advantagr 
which he would derive from the death of co-parce 
ners during the interval between the filing of tHe 
suit and the preliminary decree therein.” 

That is the. argument. advanced before 
us. But that argument overlooks “the 
possible disadvantages resulting to the 
minor from the birth of additional members 
in the family. If the minor's good is the 
trust of the Court, and the rule is 
conceived in his interests, its sanctior 
in the form of a decree confirming the 


-fact.that the suit-when it was institute 


was for the minor's benefit is sufficient ts 
dispel the fear of probable injury to the 
minor involved in the argument, A» 
observed by Ooutts-Trotter, O. J.. in. Sr 
Ranga Thathachariar v. Srinivasa Thatha 


. [| 
1989. RaAMSING BHAGIRATH v. PaktRa RåMSiNG (BOM) 177- 
chatar (13), (p. 8724): Therefore we think that the learned District 


“ae when the Court thinks fit ona consideration Judge was right in the view he took as to 


of the circumstances set forth in the plaint to . : or 
decree partition of the family properties, the impri- the Ton of eee ae Wu the P laintif 
matur of the Court must be deemed to have been W2S entitled to in this su1b for partition. 


placed on the allegations made in the plaint justifying But it is urged thatas a consequences of 
pe eee Ot a PA ron. That being. Bo, the the remand by tee First Appeal Court 
ourt must e deemed to have determine that, even ] a H 4 
on the date of the plaint, it would have allowed a in January A me Le aan a Den 
partition to be effected as it was beneficial to the 18garded as having been instituted on the 
minor. Though the inquiry has necessarily to be date of the remand, and as the step-brother. 
made by the Jours subsequent eae filing of one of the plaintiff was born and conceived 
plaint, it is the state of affairs that existed on the -pi 
date of the suit that determine the exercise of the before that date, he shoul! be ectitled to, 
Cott's discretion.” a share. 'That is contrary to the reasoning, 
lf tne cnances of augmentation of the which we have adopted. The basis of 
minor's share:are visible when the Court cur decision iy that the minor is capable, 
is consiaering the circumstances in the through his next friend of making up 
suit, it would very likely refuse partition. his mind -whether there should be a 
and the minor's interest would thereby’ Severance of his interest or not when, 
be saieguarded. The anomaly which the, instituting the suit, provided that the 
Additional Judicial Commissioner tries to discretion exercised by the next friend on, 
point cut is- that aa auction-purchaser of his behalf is approved of by the Ovourt. 
an interest of a co-parcener would not be: Consequently, the date of the filing of the 
able to realize the full extent of his plaint must be looked upon as the date of, 
` purchase if the minor plaintiff was allowed effecting a severance if the decree for, 
to contend that his snare in the. property Parti‘ion is passed in the suit. À Bae 
-was unaffected by the sale pending the’ The second point upon which some: 
suit. Now the anomaly pointed out is no} argument was’ advanced was that the 
Teal for the auction- purchaser could ascertain decree did not provide for compensation 
the probabie extent of the rigut, title and to the father for having improved some, 
intereat of the judgmeat-debtor at the, of the properties in the suit. Now the, 
date of the attacument, and no serious facts of this cise, which are not disputed | 
harm could result if the claim of the before us, are these: In or about 1927, 
plaintiff to severance of status atthe date. when the father of the plaintiff married a, 
of the institution of the suit was upheld. _ second wife, he drove away his first wife, 
‘As a result. of the discussion of the- and mida net liye apab wiih, hor ae 
decided cases to which our attention has- YE? plaint, and. his aister.. Tho mather 


f rak X then succeeded in obtaining through a, 
been drawa, we are inclined with respect: Griminal Court au allowance of Rs, 5 per 


to agrce with the view expressed in the. eet the expenses of herself an 

two decisions of the Madras High Court,. A EO Until T kla nea aC 
namely Krishnaswami Lhevan -v. Pulus ga) nuthing beyond the sum of ks, 5 
kuruppa Thevan (1) and Sri Ranga Thatha- per month was received by the plaintif's 
chariar v. Srinwasa Thathachariar (13), mother. In all these years the father’ 
and also the later Full bench decision. recovered the rent of the ancestral pfo- 
in fangasayi v Nagarathnamma (9). We perty which was by no means inconsiderable. 
are of the Opinion that although the institu- No account of that rent was kept. Itis now 
tion of a suit fur partition by a Hindu said that in the course of the suit the father 
minor througy nis next trieud dues not @poo incurred a debt on the security of one of the 
facto elect a severance of tne joint stais, family properties to improve it, and that in 
1f a decree was passed in that suit, the. consequence its income has considerably 
severance in estate must take effect from increased. Now,a manager who sets about 
the date of tue suit, in other words the improving family properties or making’ 
minor 8 suit effects a qualified severance in investments thereon by borrowing money is 
the sense that it is subject to the decree of prima facie acting beyond his legitimate au~ 
the Court. Oonse quently, as in this case. the thority. Assuming that the alleged improve- 
discertion of the Uvurt is properly exercised, ents for which the monies were borrowed 
according to our opinion, and, thore 18 nO were absolutely necessary—of this there is 
dispute on vhe point, the minor's share 18 ng satisfactory evidence and the finding of 
not liable to decrease by the birth of a the two Courts ‘below is against the father 


memper subsequent tu the date ot the suit, —there must be some satisfactory proof of 
Fago 0f50 Mad- Ea] "the fact that all the amount borrowed wus 
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in fact spent for improving the properties 
in order to enable the Court todo equity. 
There is conflict of evidence on the point 
as to what amount was spent on the normal 
repairs to the estate. Tne plaintiff's mother 
has stated that the total costs of the repairs 
could not have exceeded Rs, 200 to Ks. 300 
(Ex. 34). Assuming chat to be the maximum 
amount spent thereon, there was the 
income of the family from its property 
sufficient to meet those expenses. There- 
fore we do not think that thereis any good 
reason for disturbing the finding of the 
lower Courts in that respect. If one pro- 
perty of the family is in a better state 
of repairs owing to special improvement, 
it is possible to adjust the claim of the 
father and the latter's creditor at the time 
of effecting the division by allotting the 
improved property to him in order toenable 
the holder of the charge or the mortgagee 
to proceed against the father and his 
share therein. We leave that adjustment 
to be done in the final decree. That direc- 
tion will be sufficient to meet the ends of 
justice in this case. 

Then there remains the question of 
costs. As I have already stated, ın accord- 
ance with the remand order, the learned 
trial Judge gave directions as to costs. 
His order is somewhat misleading, for it 
might be wrongly interpreted as refusing 
cosis till the date of the remand to the 
appellant, defendant No, 1, the father. Mr. 
Pendse has- agreed that there should bea 
clear statement in accordance with the 
order. of remand and the father should 
get costs till then from the estate. It is 
also urged that there is no justice done by 
directing the father to pay the plaintiff's 
as wel: as his mother's costs, for there is 
considerable curtailment of the claim 
made by the plaintiff as to his snare in 
the property, and, the omission of certain 
parties to the suit in the first instance 
has enhanced the ordinary bill of costs, 
‘Upon consideration of all the circumstances 
of this case, we think that the trial Court's 
order in regard to costs sould be 
modihed and we order that the costs ot 
the parties in the trial Court after remand 
shall cume.out of the ancestral property 
before that property is subjected-to a 
divisicn in terms of the decree tor partition, 
We do not disturb tLe order as to ceste 
paseed in the first appeal and the order of 
remand, Subject to that modihcation, the 
decree appealed irom is cConfiimed. As 
regards costs cr ‘he second appeal, we 
direct. that the appellants, having in sub- 
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stance failed, must bear their own ccsis and 
those of the respondents. 

Macklin, J.—I agree. 

8. Order accordingly. 
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PATNA HIGH COURT 
Oivil Revision No. 713 of 1938 
April 28, 1939 
ROWLAND, J. 

DEOKI SINGH AND of HeRs—PRTITIONERS 

versus 
RAMSEWAK SINGH—Opeposite Party 

Jurisdiction—Forum—Court-fee payable and 
forum of suit depend on claim in plaint and not on 
defence set-up by defendant—Defendant setting up 
different title—Proper course to be followed, if such 
case is proved. 

The court-fee payable on the plaint and the forum 
of trial depend on the allegations made in the 
plaint and not on the defence set-up by the defend- 
ant, The fact that a defendant sets-up a different 
title does not alter the nature of the plaintiff's 
claim. If the facts regarding title are found to be 
as stated by the defendant, then the proper course 
will be to dismiss the suit and not to convert it 
into a declaratory:or possesgory suit, Narayan Jha 
Narone v. Jogni Prasad Jha (1), relied on. 

U. R. trom an order of the Sube 
ordinate Judge of Arrah, dated November 19, 
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Mr. S. N. Ray, for the Petitioners. 

Mr. Harians Kumar, for the Opposite 
Party. : 

Order.—The petitioner is the defen- 
dant ın a suit in which the claua is for 
rendition of accoun+3 on the allegation ‘that 
the defendant-nssiiioner was agent of the 
plaintiffs, managing on their behalf somé: 
propertie in Gaya which they have pur- 
chased ia 1929. 

It is alleged that the defendant has paid 
Bs. 1,302 on account of the income of the 
properties but since then has not given 
account or made further payments and the 
suit is valued at Ks. 4,100 the estimated 
value of tue amount likely to be found due 
from the defendant to tne plaintiffs. ‘The 
defendant-petitioner is resisting the suit, 
pleading that he was himseif the purchaser 
of the properties whica are situated in 
Gaya district but that for some reason the 
document was taken in the name of the 
father-in law of his son who is a res.dent of 
Shahabad district, that the Petitioner took 
possession and is still in possession of the 
utle-deeds as well as ot the properties and 
that what the plaintiff is really asking the 
Court to give kim is a declaration of his 
title and recovery cf possession of the 
properties. As a consequence of this it is 


contended that the suit ought to be brought 


e l e 
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ona valuation equivalent to the value of 
the entire property which the petitioner 
estimates at Rs. 35,000 and that court fee 
ought to be paid on this amount. Secondly, 
that the suit ought to be brought in a 
Court having jurisdiction in the district of 
Gaya where the property is situated, and 
that the Subordinate Judge of Shahabad 
at Arrah has no jurisdiction to entertain 
the suit. K 

The Subordinate Judge framed issues 
among which was one with regard to the 
local jurisdiction of the Court and another 
regarding valuation and sufficiency of the 
court fee. He took up these as preliminary 
issues and in deciding them, had referred 
to the “state of the pleading, no evidence 
being recorded. He held that the court-fee 
payable and the forum of trial depended 
on the allegations made in the pliint and 
not on the defence set up by the defendant. 
He héld that the suit was properly valued 
for the -reliefs cluimed in the plaint and 
that his Court had jurisdiction to entertain 
it. Accordingly be directed the proceedings 
to go on for disposal of the remaining 
issues, 

The same cortentions are raised in 
revision and in my opiaion the order of the 
Subordinate Judge was a correct order. If 
the plaititiff can prove all the allegations 
which he has made in his plaint;.he will 
be entitled to the relief on the lines that 
he has-claimed and the forum of trial is the 
Court in which he has brought his suit. 
As pointed out in Narayan Jha Narone v. 
Jogni Prasad Jha (1), the fact that a 
defendant sets up a different title does not 
alter the nature of the plaintiffs claim. If 
the facts regarding title are found to be 
as stated by the defendant, then the proper 
course will be to dismiss the suit and not 
to convert it into a declaratory or possessory 
suit, 


The application fails and is dismissed 
with costs. Hearing fee two gold mohurs. 


Be Application dismissed. 


(1) 13 Pat, 329; 147 lnd. Oas. 1222; 6 R P 410; 15 P 
L T 138; A IR 1934 Pas. 184 (F B). 
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PRIVY COUNCIL 
Appeal from the Calcutta High Oourt 
May 12, 1939 
Lop RUSSELL or Kintowey, LORD 
ROMER AND Sir GEORGE Rankin. 
Tua COMMISSIONER or INOOME- 
TAX, BENGAL—AppRLLan? 
versus 
HIMALAYA ASSURANCE Co., 
Limitep—RegsPponDgENT 

Income Tax Act (XI of 1922), s. 59 ~Rules made 
under, by Revenue Board—R. 25—Interpretation— 
“Net profits "~-Assurance company's actuarial 
balance sheet on last date of last preceding valua- 
tion showing dejiciency—Income-taz Authorities, if 
can go behind it, to find out profits for period of 
last preceding valuation, for ascertaining average 
net profits, 

The actuarial valuation referred to in r. 25, made 
under s. 59, Income Tax Act, 1922, is the actuarial 
investigation into the company's financial condition 
required by s. 8 (1) of the Life Assurance Companies 
Act, and not merely the actuarial valuation of its 
liabilities which by itself can never ascertain the 
profits. [p. 181, col. Lj 

The “net profits” in this rule clearly mean the 
“ surplus, if any” in the statutory form of valua- 
tion balance sheet of “life assurance and annuity 
funds (as per balance sheet under Third Schedule 
of the Life Assurance Companies Act)" over the “ net 
liability under life assurance and annuity trnas- 
actions (as per summary statement provided in 
Fourth Schedule).” |p. 183, col. 2.] 

Under r. 25 made under s. 59 of the Income Tax 
Act, 1922; “the income, , profits and gains of a 
life assurance business shal! be the average annual 
net profits disclosed by the last preceding valua- 
tion”; that is to say, “shall be arrived at by 
taking one-fifth of the Strplus disclosed in the 
valuation balance sheet already mentioned and treat- 
ing it as the average annual income of the business 
for the next quinquennium. [êbid.] 

Where assessee life assurance company's actuarial 
valuation balance sheet onthe last date of the last 
preceding valuation has shown a deficiency, the pro- 
vision of r. 25 of the rules under the Income Tax 
Act for ascertaining the average annual net pro- 
fits of a life assurance company does not permit 
the Income-tax department to go behind the said 
valuation balance sheet to find out if there were any 
profits in respect of the periou of last preceding 
valuation. Bharat Insurance Company v. Commis- 
sioner of Income-taz (1), followed. [p. 182, col. z.) 

Messrs. J, Millard Tucker, K. C. and H. M. 


- Pratt, for the Appellant. 


Sir Thomas Strangman, K, C. and Mr, R. 
P. Bills, for the Respondent. 


Lord Romer.—The respondent company 
is a life assurance company incorporated 
in British India, and the question to be 
determined in this appeal is how its profits 
ought to be ascertained for the purpuse 
of assessment to income-tax for the year 
1936-37 under the Indian Income ‘Tax Act, 
1922, and the amending enactments. ‘I'he 
determination of this question depends 
upon the proper construction of r. 25 of the 
rules made by the Board of Revenue under 
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a, 59 of that Act; but before considering 
the language of that rule, it will be con- 
venient to set out s. 8 (1) of the Indian Life 
_Assurance Companies Act, 1912, The sub- 
section so far as material is in these terms :— 
“Every life assurance company shall once in every 
five years or at such shorter intervala as may be 
prescribed by the instrument constituting the 
company, or by its regulations or bye-laws, cause an 
investigation to be made into its financial condition, 
including a valuation of its liabilities, by an actuary, 
and shall cause an abstract of the report of such 
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actuary to be made in the form set forth in the Fourth 
Schedule.” | 1 
For the purposes of this investigation 
and report a consolidated revenue account 
and a valuation balance sheet must be 
prepared in the forms set out in the Fourth’ 
Schedule. The form of consolidated revenue 
account which shows the state of the 
company’s life assurance fund at the 
beginning and end of the quinquennium or 
other period is as follows :— 


FoR 











- To net liability under life assurance and 
:+ annuity transactions (as per summary 
‘ statement provided in Fourth Behe- 
«~ dule) ` ia 
: To surplus, if any dee 


Š - YEARS COMMENCING AND ENDING l A 
EC aba aaa I e aE m m TEE PN EEA AAEE EEE AR. RENEE a SR OE RE EEE A a O E EEE A = e 
Rs, Rs. | Rs. 
Amount of life assurance fond at the beginn- Claims under policies paid and ou! 
< ing of the period sas standing we 
Premium is ala st 
Consideration of annuities granted By death 
By maturity 
: i , Rs. ; 
Interests, dividends and rents as Surrenders oes 
Pe) E BA Annuities _ 
Thess—income-tax thereon see Bonuses in cash c. 
ee 2 Reap. Cate 4 -_ 5 » reduction of premiums 
Other receipts (accounts to be specified) Commission 
he RS . a Expenses of management f see 
` Other payments (accounts to be specified)... 
AAS aan Amount of life assurance fund at the en 
Bow Bas ee of the period as per Third Schedule te 
rf 5 3 a} ae x merase | , aa 
à 4 é Rs. Rs. : 
wg 4 ' we gee oa a oe I 
=° -The form of the valuation balance sheet is as follows :— mee 
VALUATION BALANOE SHEET OF i ASAT io 
Da = ae 
Kg $ - © OR 
-| Ra. S Re, . 


By life assurance and annuity funds (as 
per balance sheet under Third Schedule) 


By deficiency, if any 


pani 


In the case of a company which like the 
‘respondent company only transacte life 
assurance business, the first item on-the 
left hand side of this balance sheet will 
show, the liabilities of the company in 
Tespect of its policies outstanding at the 
end of the -period, and these liabilities 
will have been ascertained by actuarial 
valuation in the usual way. The first 
item on the right hand side of the balance 
sheet will be the amount of its life 
assurance fund at the end of the period as 
-shown by the consolidated revenue account. 


It is plain, therefore, that the balance 
sheet will merely show the financial 
position of the company at the end of the 
period, and thatthe surplus or deficiency 
disclosed by it will not necessarily be. the 
result of its business transactions during 
the period. In order to ascertain the result 
of those business transactions, it will be 
necessary to compare the surplus or 
deficiency with the sarplus or deficiency 
disclosed by the valuation balance sheet 
drawn up at the end of the preceding 
pericd. In the case, for instance, of a 
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exmpanv like the respondent company whose 
financial condition is ascertained once in 
every five years, there may be a surplus 
disclosed at the end of the first 
quinquennium of the company's tradings.’ 
That surplue will, of course, represent the 
profit made during such quinquennium 
and the life assurance fund at its end will 
be swollen by the amount of such profit. 
But if that profit be not wholly distributed 
amongst the share-holders or participating 
polity-holders during the succeeding 
quinquennium, the life assurance fund at 
the end of this second quinquennium will 
be’ swollen by the amount of that profit 
which remains undistributed, and to that 
extent, will increase the surplus or diminish 
the deficiency as the case may be, that is 
disclosed by tbe second valuation balance 
sheet. It is this consideration that gives 
rise to the difficulty occasioned by the terms 
of r. 25. That rule is as follows :— 

“25, In the case of Life Assurance Companies 
incorporated in British India whose profits are 
periodically ascertained by actuarial valuation, the 
income, profits and gains of the Life Assurance 
Business shall be the average annual net profits 
disclosed by the last preceding valuation, provided 
that any deductions made from the gross income in 
arriving ab the actuarial valuation which are not 
admissible for the purpose of income-tax assessment, 
and any Indian income-tax deducted from or paid on 
income derived from investments before such income 


is received, shall be added to tha net profits disclosed 
by the valuation.” 


The first observation to be made about 
this rule is upon the words “whose profits 
are periodically ascertained by actuarial, 
valuation”. It is plain that the actuarial 
valuation here referred to is the actuarial 
investigation into the company's financial 
condition required by s. 8 (1) of the Act, 
and not merely the actuarial valuation of 
its liabilities which by itself can never 
ascertain the profits. The words. too, at 
first sight, would seem to point to an 
ascertainment of the profits made in each 
successive period of five years or whatever 
shorter period may be prescribed in respect 
of the particular company. If that be so, 
then the words “by actuarial valuation” 
cannot be referring merely to the actuarial 
investigation made at the end of the period: 
for. as already pointed out, the surplus or 
deficiency shown by the valuation balance 
sheet drawn up atthe end of any period 
except the first one does not necessarily 
represent the result of the companv's 
trading during that period. The profits 
-earned during each of the later periods will be 
ascertained by a comparison of the valuation 
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the valuation balance sheet at the end of the 
preceding period. „Profits periodically 
ascertained in this way can be accuratély 
described as being ascertained by actuarial, 
investigation, and nonetheless because’ 
they are ascertained by an investigation 
made partly at one time and partly at 
another, and it mav be partly by one 
actuary and partly by another. It must 
after all be remembered that, in order to 
ascertain the amount of the life assurance 
fund at the end of the period, the actuary 
must prepare the consolidated revenue 
account for the period, and in so doing, 
must necessarily ascertain its amount àt 
the beginning of the period. and that this 
latter amount can only be discovered from 
the actuarial investigation made at the 
end of the preceding period. The rule so 
far doesnot, therefore, seem to give rise 
to any great difficulty. Nor would there be 
any difficulty if the rule had proceeded as 
follows: “the inceme, profits and gains of 
the life assurance business shall be the 
average annual net profits of the last 
preceding period as ascertained by actuarial 
valuation”. But the words actually . used 
in the rule do undoubtedly create a serions 
difficulty. What are the average annual 
net profits disclosed by the last preceding 
“valuation” in cases where the last preced- 
ing “valuation” fi. e., investigation) wás 
not the first one? As already pointed ont 
the profits ‘‘disclosed” by the last preced- 
ing imvestigaticn taken by itself may 
incinde part, or even the whole, of the profit 
disclused by the last but one of the preced- 
ing valuations, and these last-mentioned 
profits themselves may include part or the 
whole of the profits disclosed in a still 
earlier valuation. Now itis plain that the 
divisor to be used for the purpose of 
ascertaining the average must be the 
number of years in the period. It is 
impossible to suggest any other. But in 
that case the uverage so obtained may be 
something very different from the average 
“annual” profits of the period. If in one 
quinquennium, for instance, a profit of 
£2,000 he earned and be not distributed 
during the succeeding quinquennium dur- 
ing which a further profit of £.2,000 be 
earned, the profit disclosed by the valua- 
tion at the end of this second period will 
be £4,000, and the average obtained by 
dividing this sum by five will be £800; 
whereas in truth the average “annual” 
profit of the period will have been £400, 
If, however, the true construction of the 


balance sheet at the end of the period with -rule be thatin sucha case £800 is'to be 
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taken to be the average annual profits 
disclosed by the last. preceding valuation, 
the result will be that, whereas during the 
second of the two quinquenniums the 
company will pay each year income-tax 
ona sum of £400, during the succeeding 
quinquennium, it will pay income-tax each 
year on a sum of £800, although its average 
annual profits over tle whole ten years 
will have been £400. A company could of 
course avcid this by distributing the profits 
disclosed atthe end of one period before 
the end of the next, and the framers of the 
rule may have acted upon the footing that 
this would in fact be done. But the valua- 
tion balance skeet at the end of one period 
may show a deficiency, and the one at the 
end of the next period may show a smaller 
deficiency. In such a case the company 
will have earned a profit during the later 
period, although according to the ccnstruc- 
tion of the rule referred to above, no 
average annual profits will be disclosed by 
the valvation balance sheet made at the end 
of the pericd. 

Now this is exactly what happened in the 
present case. The valuation balance sheet 
of the respondent company for the five 
year pericd ending on February 28, 1930, 
showed a deficiency of Ks. 2,08,228, The 
balance sheet for the period ending on 
Febiuary 28, 1925, showed a deficiency of 
Rs. 1,13,40, one-fifth of which is Rs. 22,698. 
In the assessment year 1936-7 the respon- 
dent company accordingly submitted a 
return showing a loss of this last-mentioned 
amount, But the deficiency on February 
28, 1935, was Rs. 94,738 ‘Jess than that on 
February 2, 1930, indicating that this 
amount of profit had been earned 
during the preceding five years. The 
Income-tax Officer, therefore, after adding 
back to this last-mentioned sum certain 
items that are not material to the present 
question and so making in all a sum of 
Ks. 1,384,014, assessed the: respondent com- 
pany in a fifth of such sum, viz.,: Rs. 26,803. 
The company duly appealed from such 
assessment to the Assistant Commmissioner 
who Ly order dated February 24, 1937, 
rejected the appeal. He held that the 
words “net profits disclosed by the last 
preceding valuaticn” in r. 25 meant the 
profits actually made during the last valua- 
ates f 
| e respondents thereupon in pursuan 
of s. 66 (2) of the Act, required he sin 
-missioner of Income-tax, Bengal, who is the 
‘appellant in the present case, to refer to 
the High Court of Judicature at Fort- 
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William the question of law arisiug out of 
the order of the Agsistant Commissioner. 
The Commissioner accordingly drew up a 
statement of the case and referred it with 
hig own opinion thereon to the High Court. 
The case after setting forth the fecta 
narrated above, stated the question :of la 
to he decided as follows :— 

“The acsessee’s actuarial valuation balance sheet 
onthe last date of the last preceding valuation having 
shown a deficiency, does the provision of r. 25 of the 
rules under the Income Tax Act for ascertaining the 
average annual net profits of a life assurance com- 
pany permit the department to go behind the said 
valuation balance sheet to find out if there were any 
profita in respect of the period of the last preceding 
valuation.” : ieee, 

His own opinion upcn the question was 
expressed in these words :— 

“The result of the actuarial valuation of a life 
assurance company as disclosed in the actuarial 
accounts at the end of a given period is really a 
continuation of previous valuation, and adjustment 
must necessarily be made to find out what really 
is the surplus or deficit of a given period (in- this 
case a quinquennium) in order to determine the 
assessability or otherwise of the company in terms of 
x. 25. If the result of the valuation of a period 
preceding the period which is made the basis: of an 
assesament is & surplus, such portion of that surplus 
as has not been appropriated by way of bonus, etc., 
automatically comes to be merged in a eubsequent 
valuation and, unless such unappropriated surplus 
ig taken out of the next valuation results, there will 
obviously be: double taxation of some inecme. 
Similarly, if the result of the valuation of a period 
preceding the valuation which is made the basis of 
assessment of a given year is a deficit, such deficit will 
automatically find its way into the next valuation. To 
arrive at the annual average net profit, adjustment 
will therefore have to be made to avoid the results 
as above stated and such adjustment is accordingly 
permissible by r. 25........ I would respectfully submit 
that the actuarial valuation (i. e. the vahtation 
balance sheet as at February 28, 1935 in this case) 
really disclosed a positive surplus.” 

The case in due course came before the 
High Court, and on January 11,1938, the 
question of law was answered by them in 
the negative, that is to say, in favour of 
the respondent company. The learned 
Judges held that the matter was concluded, 
by tne decision of this Board in the case of 
Bharat Insurance Company v. Commissioner 
of Income-tax (i). From that judgment of 
the High Court this appeal is now brought 
by the Conmissioner to His Majesty in 


Council. 

Their Lordships feel that there is much 
to be said for the coastruction put upon 
r. 25 by the, Assistant Commissioner and 
by the appellant, and if the matter were 


(1) 61 I A 41: 147 Ind. Cas. 899; 8 R P O 100; 11 O W 
N 242; 39 LW 250; A IR 193: P'O 45; (1934) M W N 
193; 38 C W N 373; (1934) A L J 23%; 36 Bom. L R 
401; 66 ML J 39); 59 Q Gd 175,15 L 2⁄4 
(PO. Ka 
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free {rom authority, it is pogsible that this 
construction would have been adopted Ly 
their Lordships though not perhaps for all 
the reasons given by the appellant in his 
opicion. Their Lordships cannot, for 
instance, agree with the Oommissioner that 
the construction put forward by the respon- 
dent company can ever result in double 
taxations of any income. For the rule 
does no more than provide a measure for 
ascertaining for the purposes of taxation 
thé income of a life assuranca company 
accruing in the years following the end of 
the pericd covered by the last acturial 
investigation; and however that income 
may be measured, it can never properly 
be said that it has already been taxed. All 
that can truthfully be said about it is that 
itis being measured by income which has 
or may have been already taxed in part 
or possibly in whole. But the construction 
contended for by the respondent company 
does ceriainly Jead to a result that can 
` hardly have been contemplated by the Legis- 
lature. By virtue of s. 3 of the Income Tax 
Act, 1922, tax is charged for the year of 
assessment in respect of all income, profits 
and gains of the previous year of every 
company. In the case of an insurance 
company there is usually an insuperable 
difficulty in ascertaining precisely its 
income, profits and gains for auy particular 
year. This fact was recognised by the 
Legislature, and it was accordingly pro- 
vided by 8.59 that the Central Board of 
Revenue might by rule prescribe (amongst 
other thinge) the manner in which and the 
procedure by which the income, profits and 
gains should be arrived at in the case of 
insurance companies. Having regard to 
s. 3 this would necessarily seem to mean 
the Income, profits and gains for the year 
preceding the year of assessment. It was 
in pursuance of this power that r. 25 was 
formulated. It might therefore be said 
with some show of reason that the rule 
should be so construed as to prodace some- 
thing that can fairly be said to represent the 
income that the company is likely to earn in 
-a year, judged by the average income that it 
was earning during the last preceding 
period. The construction contended for by 
the. respondent company would, however, 
produce something that might be in certain 
‘Circumstances double the income earned 
by tLe company in any year of its existence, 
or even more. But however this may be, 
‘their Lordships feel bcund to agree with the 
-High Court that the matter is concluded 
in favour of the respondent company by the 
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decision of this Board in the Bharat 
Insurance Company's case (ubi sup.) 

In that case the facts were substantially 
as follows, The valuation balance sheet of 
the company as at December 31, 1923, for 
the previous quinquennium showed a 
surplus of Rs. 5,96,952. Of that surplus the 
participating policy-holders were entitled 
under their contract to 90 per cent. In 
the course of the succeeding quinquennium 
the question accordingly arose between 
the company and the income-tax authorities 
whether the company should be assessed to 
income-tax on a notional income equal to 
one-fifth of the surplus, or whether the 
company were entitled to treat the 90 per 
cent. payable to the policy-holders as ap 
expenditure incurred in earning such 
notional income and therefore to be assessed 
on an income equal to one-fifth of one-tenth 
of that surplus. In point of fact it seems 
that the whole of the surplus represented 
profits earned during the quinquennium 
ending on December 31, 1923. The difficulty 
with which their Lordships are confronted 
in the present case did not therefore arise. 
But the Board were undoubtedly called upon 
to determine the meaning and effect of 
r. 25, inasmuch ag the contention on the 
part of the Income-tax Commissoner was 
that by reason of that rule nothing but the 
surplus disclosed by the balance sheet could 
be looked atin determining the assessable 
income of the company. 

The judgment of the Board in favour of 
the Commissioner was delivered by Sir John 
Wallis. He said this :— . 

“Under r. 25 made under s. 59 of the Indian Income 
Tux Act, 1922: “the income, profits and gains of a 
life assurance business shall be the average annual 
net profits disclosed by the last preceding valuation”; 
that is to say, shall be arrived at by taking one-fifth 
of the surplus disclosed in the valuation balance 
sheet already mentioned and treating it as the 
average annual income of the business for the next 
quinquennium, 

And later on he said :— 

“The “net profits” in this rule clearly mean the 
“surplus, if any” inthe statutory form of valuation 
balance sheet ..... of “life assurance and annuity 
funds (as per balance sheet under Third Schedule)” 
over the “net liability under life assurance and 
annuity transaction (as per summary statement pro- 
vided in Fourth Schedule),” 

It is impossible to treat these observa- 
tions as merely obiter dicts. They were 
the grounds upon which the decision of 
the Board was based. In these circum- 
stances, it is only proper that their Lordships 
should follow them, even though the 
attention of the Board on that occasion was 
not drawn to the difficulties that might be 


-caused by the construction of the rule that 
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-was ilere adopted. Their Lordships feel 
less hesitation in doing so by reason of the 
fact that in consequence of recent legisla- 
„tion such difficulties as have arisen in the 
present case will not, they are informed, 
„arise in the future. 
For these reasons their Lordships are of 
opinion and will humbly advise His Majesty 
that the judgment ‘of the High Court should 
be affirmed and the appeal dismissed. 
The respondent company's costs must be 
‘paid by the appellant. 


D. Appeal dismissed. 


. Solicitor for the Appellant :— Solicitor, 
India Office: 

Solicitors for the Respondent :— Messrs. 
W. W. Box & Co. 


———— 


PATNA HIGH COURT 
‚Appeal from Original Order No. 260 of 1938 
April 17, 1989 
Davie AND Rowtann JJ. 
BHUBNESHWAR PRASAD NARAIN 
SINGH AND CTHERS—J UDGMENT-DEBTORS. 
— APPELLANTS 
versus 
KHEMCHANDRA AND OoTHERS—DECRER- 
HOLDERS— RESPONDENTS 
_ Execution—Decree against father alone—Property 
of joint family attached in execution and put up to 
sale—Father dying before sale—Decree-halder, whe- 
ther entitled to proceed against father's share, 
i here in execution of a decree passed against 
the father alone, the property of the joint family 
` is attached and put up for sale and the father dies 
before the actual sale, the decree-holder is entitled 
‘to proceed against what would have been the 
father’s share in the joint family property at the 
‘time of his death. Suraj Bunsi Koer v. Sheo Persad 
Singh (1) and Fagir Chand v. Sant Lal (2, relied 
‘on. 
__4.from an order of the Subordinate 
Judge at Motihari, dated July 14, 1938. 
Messrs L. K. Jha and R Chaudhury, for 
the Appeliants. ; i 
< Mesers. B. N. Mitter, Ajit Kumar Mitter 
and K. P. Uradhaya, for the Respondents. 


Judgment.—We do not think that there 

' js any substance in this appeal. It arises 
out of a pr: ceeding in execution of a decree, 
which was passed against Lachmi Prasad 
Narain Singh on compromise after his son 
and two grandsons, who had originally 

' been impleaded as defendanis Nos. 2 to 4and 
` bad put in written statements challenging 
“the debt of Lackmi Prasad Narain Singh 
` as immoral and net binding upon them, had 
‘ been discharged from the suit. Io March 1938, 


` notices under O. XXI, r. 22, were served and. 
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attachment under O XXI, r 54, effected. 
On the 30th of that mmth, June 6, 1938, 
was fixed for the sale of the attached pro- 
perties. On April 17, 193k, Lachmi Prasad 
Narain Singh died. The criginal defend- 
ants Nos. 2to 4 were then brought on the 


-record as Lachmi Prasad's representatives 


and objected to execution against the 
property attached, while the decree-holder 
went on urging that at least eight annas, 
the share ofthe deceased father in that 
property of the joint family, ought to be 
put to sale. Ultimately this contention of 
the decree-bolder was accepted by the Court 
below : 
Defendants Nos. 2 to 4, who, as we have 
already stated, were brought on the record 
again after the death of Lachmi Prasad 
Narain Singh, appeal, and the first point 
urged on their behalfis that the attachment 
of the property in the life-time of Lachmi 
Prasad Narain Singh ceased to be of any 
effect on his death, and that they, the 
appellants before us, took the whole of the 
property attached by survivorship. This 
contention must plainly be overruled. In 
somewhat similar circumstances it was de- 
cided by their Lordships of the Judicial 
Committee in Suraj Bunsi Koer v. Sheo 
Persad Singh (1), that the execution pro- 
ceedings under which a mauza belonging 
to the joint family had been attached and 
ordered to be sold had gone so faras to 
constitute in favour of the judgment- credi- 
tora valid charge upon the land to the 
extent of the judgment debtor's undivided 
share and interest therein which could not 
be defeated by his death before the actual 
sale. Mr. Lachmi Kant Jha has urged 
that that decision is distinguishable be- 
cause the decree in that case was a mort- 
gage decree. But the property was attached 
in execution of the decree, and the decision 
plainly tarns noton the interest created ` 
by the mortgage but on the attachment and 
possibly also the order for sale—elements 
which are both present in the case before 
us. Seealso Fagir Chand v. Sant Lal (2), 
where the attachment was in ex:cution 
of a money decree and it does not appear 
whether the order for sale was made in the 
life-time of the judgment-debtorin question. 
Tt has also been contended on behalf of 
the appellants that ifthe father’s interest 
continues to be available to the decree- 
holder by reason of the attachment, notwith- 


(1) 5 0148; 6IA 88;4 OL R 226; 4 Bar. 1; 3 
Suther. 539; 2 Stiome L R 242 (P 0}. T 

(2) 48 A 4; 89 Ind. Cas, 291; 23 -A L J 877; AIR 
1926 All. 157; LR 6 4 SLL Oiv. soo i KA 
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‘standing the judgment-debtor’s death, 
‘what should be put up to sale in execution is 
not the father’s specified share, but his 
‘right, title and interest, such as it may 
be, in the property attached. This is 
rested on tke well-known dictum that ina 
joint Hindu family the share of no indivi- 
‘dual member can be predicated at any 
moment except at the time of partition. 
But that dictum has no application to the 
facts of the present case. The decree-holder 
is entitled to prcceed against what would 
have been Lachmi 'Prasad Narain Singh’s 
share at the time of his death, and it cannot 
‘be pretended that any subsequent happen- 
ings could, in view of the attachment and 
the death, either increase or reduce that 
share. It bas also been urged on behalf 
of the sppellants that as the decree-holder 
"attached the entire property as the pro- 
perty of the joint family, it is not competent 
to him now to putup to sale tke eight 
annas share of the judgment debtor. 
‘the greater includes theless, and it is im- 
“possible to accept the contention. 

` The appeal is di missed with costs. 


s. Appzal dismissed. 





SIND JUDICIAL COMMISSIONER'S 
COURT 
Case No, 26 of 1938 
January 20, 1939 
Logo, J. 
In re HORMUSJI JAMSHEDJI— 
DEBTOR 
_ Civil Procedure Code (Act V of 1908 as amended in 
IX of 1937), s. 60 (1) (h)—Interpretation—Cl. (h) of 
s. 60 (1) protects salary of all persons in receipt 
-thereof other than public officers and servants of 
railway company or local authority—Interpretation 
of Statutes Statement of Objects and Reasons. 
. . Clause (Ah) of sub-s. (1) of s. 60, Civil Procedure 
. Code, should be interpreted with reference to the 
‘entire section and any interpretation of cl. (A) of 
-sub-s. (1) founded upon the language of that clause 
alone without reference to the entire section would be 
unsafe and unwarranted by all canons of interpreta- 
tion. Jnanendra Kumar Roy v. Akash Chandra (4), 
not followed. [p. 186, col. 2.] 
. On a consideration of the entire s. 60, Civil Pro- 
:cedure Code, as amended, there is no doubt that what 
the Legislature intended to protect from attachment 
“in execution of a decree in the latter part of cl. (h) of 
‘sub-s. (1) to 8, 60 was the salary of all persons in 
.receipt of salary other than public officers and, 
servants of a railway company or local autho- 
rity. [p. 188, col. 1.] 

While interpreting 4 statute it is not permissible 
to make reference to the Statement of Objects and 
Reasons which preceded the passing of the Act as 

_ throwing light on the interpretation to be placed on 
it. The intention of the Legialature must be wrested 
from the language of the statute itself with the agsist- 
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ance of decided cases. Administrator-General of 
Bengal v. Premlal Mullick (1), Krishna Avyangar v. 
Nellaperumal Pillai (2) aud Pursram Giandas v. 
Tarachand Amardinomal (3), relied on [p. 188, col. 


1. 

Mr. Dingom1l Narainsing, for the 
Official Assignes. 

Mr. Dayaram Lokmandas, for the [nsol- 
vent. 

Order.—The insolvent in this case is an 
employee in the Central Bank of India, 
Ltd., Karachi, on a salary of Rs. 100 per 
month: certain deductions are made thare- 
from for Provident Fund. &., and the net 
amount which the insolvent receives every 
month is Rs, 80-12-0. The insolvent's 
liabilities amount to over Rs. 5,000, his 
assets are nil, and in view of this position, 
the Official Assignee has applied under 
s. 60, P. T. I. Act, that a sum of Rs, 25 per 
month be ordered to be appropriated out of 
the salary of the insolvent for the benefit 
of the creditors. The application is opposed 
by tke insolvent on two grounds: /1) that 
it will entail very considerable hardship on 
the insolvent, (2) that under law his svary 
not being over Rs. 100, no part of it is 
liable to attachment in execution of a decree 
under s. 60, Civil Procedure Code, as 
amended by Act IX of 1937, and therefore 
no part, of it is liable to appropriation under 
s. 60, Insolvency Act. As regards hardship, 
I do not think in the circumstances of the 
case that any hardship will. be involved. The 
insolvent is living with his parents and isin 
large measure supported by them. It will 
be quite sufficient for him even if he has to 
pay for his board and lodging, if he has a 
few rupees to meet his personal expenses, 
tram hire, etc. An appropriation of R3 20 
a month from his salary would, therefore, 
appear to be perfectly reasonable and just 
both to the insolvent and to the creditors. 

The legal point raised, however, is oae of 
importance and oae as to which consider- 
able doubt attathes sinaosa s. 60, Civil Pro- 
cedure Coie, has bzen amanded by Act IX 
of 19}7. Lam of opinion, however, that the 
learned Advocate’s contention is sound and 
must be upheld. The insolvent is an em 
pioyee in a private concern. Prior to the 
anendment of s. #0, Vivil Procedure Oode, 
by Act [X of 1937, the salary of persons in 
privite service was not exsmpt to any 
extent from attachment in execution of a 
decree. Under cl. (1) of the Proviso tos. 60, 
subes. (1), wages of labourers and do.nestie 
servants were entirely exempt from attach- 
ment, and under cls. (h)aad (4) of the same 


- Proviso the allowances and salary of public 


officers, of servants in railway companiesor 
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under local authorities were to some extent 
exempt from attachment in execution ofa 
decree. The Amending Act appears to have 
been intended to enlarge the exemption in 
respect of public officers and persons in 
railway service and inthe service of local 
bodies as well as to extend it to salaries of 
persons in private service. Reference wis 
sought to be made to the Statement of 
Objects and Reasons which preceded the 
passing of the Amending Act as throwing 
light on the interpretation to be placed on 
cl. (h) of s. €0 (1) as amended by Act IX of 
1937 but clearly this is not permissible : 
vide Administrator-General of Bengal v. 
Prenilal Mullick (1) and Krishna Ayyangar 
v. Nellaperumal Pillai (2). In the latter 
case their Lordships of the Privy Council 
held that the construction to be placed on 
the explanation tos. 68, Companies Act, VI 
of 18£2, must depend upon its terms and 
no theory of iis purpose can be entertained 
unless it is to be inferred from the langu- 
age used. Nostatement made on the in- 
troduction of the measure or its discussion 
in the Legislative Council can be looked at 
as affording any guidance as to the meaning 
of the words. In Parsram Giandas v. Tara- 
chand Amardinomal (3), a Bench of this 
Court bas held : 

“The Statement of Objects and Reasons is not a 
part of an Act, and is not to be referred to by the 
Oourts in its interpretation. Whatthe Courts have 
to interpret is the Act as it has finally emerged 
from the Legislature. What the authors of the bill 
hope that the Act might achieve is a different 
thing.” 

The interpretation of el. (h) of 8. 60 (1) 
as amended and the intention of the Legis- 
lature must therefore be wrested from the 
language of the section itself with the 
assistance of decided cases, The only report- 
ed case in which the point appears to have 
been considered at all is the case in 
Jnanendra Kumar Roy v, Akash Chandra 
(4). At the end of the judgment of 
Biswas, J. in this case, the learned Judge 
states : 

“There is just one other point which occurs to 
me in this connection and this is as to whether the 
word ‘salary' in the new cl. (kh) is used of salary 
generally without any reference to the class of 
persons by whom the salary is earned, or it refers 
merely to the salary of labourers and domestic 
servants... do not, however, desire to express any 

(1) 22 O 788; 221A 107;6 Sar. 603 (P O). 

(2) 43 M 550; 56 Ind. Oas 163; A IR1920P 0 56; 
47 I A 33; 38 ML J 444;18 ALJ 489; 22 Bom LR 
568: 28 M L T 28; 12 L W 92; (1920) M W N 419; 2U 
P L R (P 0) 118 (P O). 

- (3) 30 S LR 198; 166 Ind. Cas. 321; A I R 1936 Sind 
209; 9 R S 136. . 
a AIR 1938 Cal. 325; 177 Ind. Cas. 352;11 RO 
. 233. aS 
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final opinion on the point, All that I need say is 
that from the collocation of the words used in this 
clause, it is fairly arguable that the word ‘salary’ 
is intended to mean salary of labourers and domes- 
tic servants only, seeing that the clause appears to 
be enacted for the benefit of this particular class 
of persons.” 


But these remarks of the learned Judge 
were obiter and clearly cannot be regarded 
as an authority on the point. It hag been 
argued that the language of cl. {h) of sub- 
8. (1) of s. 60 as amended by Act IX of 1937 
makes it clear that the class of persons 
sought to be protected is the class of. 
labourers and domestic servants. It is con- 
ceded that there is a difference between 
wages and salary; it is conceded that the 
remuneration paid to labourers and domes- 
tic servants is ordinarily termed a wage 
and not a salary; but it is contended that in 
the present advanced state of industry and 
society, the class of labourers and domestic 
servants has come to include highly skilled 
persons who are engaged and remunerated 
on the basis of salary often over well a 
hundred rupees per month; and that it is 
these labourers and domestic servants that 
are intended to be covered by the latter part 
of cl. (h). Hf, it is argued, the word ‘salary’ 
in el. (h) was intended not to refer to 
remuneration of labourers and domestic 
servants but to the salary of persons in 
private employ, this the Legislature would 
have provided for in a separate Clauss. 


It is further argued that the two parts 
of cl. (h) could not have been. combined by 
the Legislature by using the words ‘the 
wages and salary of labourers and domestic 
servants because it was not intended that 
the entire salary of highly-skilled labourers 
and domestic servants should be exempt 
from attachment in execution of a decree. 
Now, there is much to be said for this 
argument and it is probably, the argument 
which inclined Biswas, J. to the view ex- 
pressed by him in Jnanendra Kumar Roy 
v. Akash Chandra (4), to which reference 
has been made above. But the weakness 
of this argument is this: that the interpre- 
tation of cl. (h) is sought from a reference 
to cl. (h) alone and without considering 
the entire section in which cl. (h) appears. 
Section 60, Civil Procedure Code, ia not a 
simple section. It is a long and complicated 
section divided into sub-sections with 
provisos and explanations ahd any interpre- 
tation of cl. (h) of sub-s. (1) founded upon 
the language of that clause alone without 
reference to the entire section would be 
unsafe and unwarranted by all canons of 
interpretation, 
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It'is necessary in the first place to set out 
the whole of s. 60, Civil Procedure Code, as 
it reads after the Amending Act IX of 1937: 

Section 60.—(1) The following property is -liable 
to attachment and sale in execution of a decree, 
namely lands, houses, or other buildings, goods, 
money, bank-notes, cheques, bills of exchange, 
hundts, promissory notes, Government securities, 
bonds or other securities for money, debts, shares 
in a corporation and, save as hereinafter mention- 
ed, all other saleable property, movable or immov- 
able, belonging to the judgment-debtor, or over 
which, or the profits of which, he has a disposing 
power which he may exercise for his own benefit, 
whether the same be held in the name of the judg- 
ment-debtor or by another person in trust for him or 
on his behalf: 

Provided that the following particulars shall not be 
liable to such attachment or sale namely : , 

(a) the necessary wearing apparel, cooking vessels, 
beds and bedding of the judgment-debtor, his wife 
and children, and such personal ornaments as, in 
accordance with religious usage, cannot. be parted 
with by any woman ; 

(b) tools of artizans, and where the judgment- 
debtor is an agriculturist, his implements of hus- 
bandry and such cattle and seed-grain as may, in 
the opinion of the Court, be necessary to enable 
him to earn his livelihood as such, and such por- 
tion of agricultural produce or of any class of agri- 
cultural produce as may have been declared to be 
free from liability under the provisions of the next 
following section: 

(c) houses and other buildings (with the mate- 
rials and the sites thereof and land immediately 
appurtenant thereto and necessary for their enjoy- 
peni belonging to an agriculturist and occupied by 

im; 

(d) books of account; 

ʻe) a mere right to sue for damages; 

(f) any right of personal service ; 

(g) stipends and gratuities allowed to pensioners 
of the Government, or payable out of any service 
family pension fund notified in the Gazette of 
India by the Governor-General in Council in this 
behalf, and political pensions; 

(h) the wages of labourers and domestic servants 

whether payable in money or in kind; and salary 
to the extent of the first hundred rupees and one-half 
the remainder of such salary; 
_ @) the salary of any public officer or of any 
servant “of a railway company or local authority 
to the exfent of the first hundred rupees and one- 
half the remainder of such salary : 

Provided that where the whole or any part of 
the portion of such salary liable to attachment 
has been under attachment, whether continuously 
or intermittently for a total period of 24 months, 
such portion shall be exempt from attachment 
until the expiry of a further period of 12 months 
and where such attachment has been made in exe- 
cution of one and the same decree, shall be finally 
exempt from attachment in execution of that 
decree; 

(jit the pay and the allowances of persons to whom 
the Indian Articles of War apply; 

{k) all compulsory deposits and other sums in or 
derived from any fund to which the Provident 
Funds Act, 1925, for the time being applies in so 
far as they are declared by the eaid Act not to be 
liable to attachment; ` 

(l) any allowance forming part of the emolu- 
-ments of any public officer or of any servant of a 
railway company or local authority which the 
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Governor-General in Council may by notification 
in the Gazette of India declare to be exempt from 
attachment, and any subsistence, grant or allow- 
ance made to any such officer or servant while under 
suspension; 

(m) an expectancy of succession by survivorship 
or other merely contingent or possible right or 
interest; 

(n) a right to future maintenance; 

(o) any allowance declared by any law passed 
under the Indian Councils Act, 1861 and 1892, to 
be exempt from liability to attachment or sale in 
execution of a decree: and 

ip) where the judgment-debtor isa person liable 
for the payment of land-revente, any movable pro- 
perty which under any law for the time being ap- 
plicable to bim is exempt from sale for the recovery of 
an arrear of such revenue. 

Explanation No. 1.—The particulars mentioned in 
cls. (g), (h, (Ò, (7), (2) and (0) are exempt from 
attachment or sale whether before or after they 
are actually payable, and in the case of salary 
other than salary of a public officer ora servant of 
a railway company or local authority the attach- 
able portion thereof is exempt from attachment until 
it is actually payable; 

Explanation No, 2.—In cls. (h) and (4), ‘salary’ 
means the total monthly emoluments, excluding 
any allowance declared exempt from attachment 
under the provisions of cl. (4), derived by a per- 
gon from his employment whether on duty or on 
leave. 

(2). Nothing in this section shall be deemed to 
exempt houses and other buildings (with mate- 
rials and sites thereof and the lands immediately 
appurtenant thereto and necessary for their enjoy- 
ment) from attachment, or sale in execution of 
decrees for rent of any such house, building, site 
or land. 

(3). The amendments made by s. 2 shall not have 
effact in respect of any proceedings arising out of any 
suit instituted before lst day of June, 1937." 


Now it is clear that Expis. 1 and 2 have 
a direct bearing on cl. (h) of sub s. (1) and 
the provisions with regard to “salary” con- 
tained therein. But, it alsó becomes clear 
that the argument in support of an inter- 
pretation of the provisions regarding ‘salary’ 
in cl. (h) which would confine ‘salary’ to 
the class of labourers and domestic servants 
becomes untenable in view of Expls. 1 and 
2. Ifthe word ‘salary’ as used in cl. (h) 
means the total monthly emoluments ex- 
cluding any allowance declared exempt 
from attachment under the provisions of 
cl (1) derived by a person from his employ- 
ment whether on duty or on leave, then 
obviouslv ‘salary’ in cl. (h) cannot refer to 
the salary of a lsbourer or a domestic ser- 
vant: for, cl. (1) refers to “any allowance 
forming part of the emoluments of any 
public officer or of any servant of a rail- 
way company or local authority,” and fur- 
ther the use.of the phrase ‘‘whether. on 
duty or on leave" can surely not have been 
intended to apply to labourers and domes- 
tic servanis for itis wholly inapplicable to 
that class of service. If the intention of 
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the Legislature in, enacting cl. (h) was to 
protect the salary of labourers and domes- 
tic servants only then we should expect to 
find in Expl. 1 the words “and in the case of 
salary of a labourer or a domestic servant” 
instead of the words therein appearing “and 
in the case of salary other than salary of a 
public officer..." 

No doubt the amending section in this 
particular has been drafted inartistically 
and the latter part of cl. (h) should have 
been the subject-matter cf a separate 
clause but on a ccnsideration of the entire 
Section as amended, I feel no doubt that 
what the Legislature intended to protect 
from attachment in execution of a decree 
in the latter part of cl. (h) of subes. (1) to 
s. 60 was the salary of all persons in 
receipt of salary other than public officers 
and servants of a railway company or 
local authority. For these reasons, I am of 
opinion that the application of the Official 
Assignee must be dismissed and I accord- 
ingly so order. 

- Dp: Application dismissed, 





PATNA HIGH COURT 
Appeal from Original Order No. 100 
of 1938 
April 27, 1939 
JAMES AND RCWLAND, JJ. 
KISHORI LAL MARWARI 
— APPELLANT 
versus 

~ KUMAR CHANDRA NARAIN DEO— 
PLAINTIFRAND ANOTHER— DEFENDANTS 
— RESPONDENTS 

Court-fee—Suit for restraining decree-holder 
from executing his decree on ground that decree 
was obtained by fraud and collusion and was 
void—Court-fee must be paid ad valorem on amount 
of decree sought to be avoided—Decree—Setting 
aside of—Suit for—Decree passed against widow 
in capacity of administratriz of her deceased 
husband, on compromise— Her Advocate assuring 
Court that she admits decree to be ecorrect—Her 
adopted son, whether precluded from bringing suit 
“subsequently to show that deeree was collusive and 
invalid against him. 

Where a person brings a suit with the prayer 
that the defendant-decree-holder be restrained by a 
permanent injunction from executing the decree, on 
the ground that the decree was obtained by 
fraud and collusion and was, therefore, void and 
incapable of execution, he must be required to 
value his suit according to the amount of the 
decree which he seeks to avoid: and he must pay 
the court-fee advaloremon this amount before he 
can be permitted to proceed further with the suit. 
Pandit Brij Krishna Das v, Chowdhury Murli Rai 
(1), relied on. 

Where in a mortgage suit against the widow 

- representing the estate of her deceased husband 
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in the capacity of the administratrix, she suffers 
a compromise decree to be passed against thea 
estate and her Advocate assures the Court that 
the correctness of the decree is admitted by the 
widow, it will not be presumed that the Advocate 
or the parties were acting corruptly or against 
the interest of the estate. This will nob, however, 
preclude the adopted son ofthe widow from main- 
taining the suit to show that the proceedings 
taken and suffered by his adoptive mother were 
collusive and invalid against him, but the fact 
that he has made these allegations in the plaint is 
not in itself sufficient to raise a prima facie case. 
that these allegations are true. Proceedings of, the 
Courts on their’ face are considered prima facie 
to be sound and not prime facie unsound and 
invalid. , 

A.from an order of the Subordinate 
Judge at Bhagalpur, dated March 19, 
1938. 


Sir M. N. Mukherji and Mr. K. P. Sukul, 
for the Appellant. 

Dr. Sultan Ahmad, Messrs. Murari Prasad 
and A. P. Upadhya and Government 
Pleader, for the Respondents. f 

Rowland, J.—The order under appeal 
was an injunction issued at the instance 
of the plaintiff restraining the defendant 
No. 1 from putting up to sale certain 
properties in execution of a mortgage 
decree obtained by him for the sale of 
those properties. The mortgage had been 
executed on February 27, 1911, in favour of 
the appellant for one lakh of rapees with 
interest by Thakur Pratap Narain Deo 
the proprietor of the Lachmipore estate. 
This gentleman died on November 23, 
1913, childless and leaving several widows. 
By a willhe appointed his‘ senior widow 
Thakurain Kusum Kumari to be administ- 
ratrix of the estate and to have authority 
to adopta sonto him. She obtained a 
grant of Letters of Administration to the 
estate on August 5, 1915. Tha mortgage 
suit of the appellant was instituted on 
April 25, 1928, the claim being laid. at 
Rs. 2,00,000 after remitting Rs. 15,000; and 
the defendant was the administratrix 
representing theestate. On May 27, 1928, 
the lady executed a compromise agree- 
ment under which the suit was to be 
decreed for Ra. 1,34,000 with future interest 
and costs. The agreement was ‘filed in 
Court on June 6, 1928; but the lady resiled 
from it by a petition which she presented 
on September 4, 1929. Later she re- 
c nsidered her position and on January 
25, 1930, presented a petition with- 
drawing her petition of withdrawal. 
Then on February 28, 1930, a final decree 
was passedin accordance with the com- 
promise and it is this decree that ths 
defendant.No, 1 as decree-holder seeks to 
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execute. The lady on June 2, 1930, reeopened 
her challenge to the compromise by a fresh 
petition which was dismissed by the 
Subordinate Judge on August 29, 1931. 
Against that order she brought Miscellaneous 
Appeal No. 259 of 1931 before the High 
Court. Among the interlocutory proceed- 
ings in that appeal were an order of remand 
under O. XLI,r. 25, dated November 15, 
1934, by which the Subordinate Judge 
wag directed to enquire into some alleged 
payments and to send a finding on that 
point; and also as to whetherin view of 
s. 6 of the Santha] Parganas Regulations, 
the decretal amount was in excess of what 
was permissible under the damdupat 
rule. The finding of the Subordinate 
Judge was returned to the High Oourt on 
April 17, 1935, and was to the effect that 
legally the plaintiff's dues amounted to 
Rs. 1,23,680-10-5, whereas the compromise 
decree was for Rs. 1,38,804-0-9, this including 
Rs. 3,872-8-0 as costs. The decree-holder, 
however, challenged these tindings asserting 
that the accounts presented by him were 
correct and the amount decreed was not in 
excess of that due. On March 19, 1937, 
Appeal No. 259 of 1931 was disposed of 
in this Court. It was noted: 

“The appellant does not now challenge the cor- 
rectness of the judgment and decree of the Court 
below, but accepts the correctness of the decree 
passed by that Court.” 

- It was ordered, therefore, that the appeal 
be dismissed. Thereafter the decree- 
holder took out execution and the lady 
objected under s. 47 ‘of the Code of Civil 
Procedure on grounds similar to those taken 
before. These objections were disallowed 
on December 17, 1937. Against that order 
‘the lady preferred Miscellaneous Appeal 
No. 13 of 1938 which was dismissed by this 
Court on February 25, 1938. 

. The present suit is instituted by the 
plaintiff who is said to have been adopted 
on February 28, 1929, by - Thakurain 
‘Kusum Kumari as a son to her deceased 


husband; aud he attacks the decree of the’ 


defendant No, 1 and seeks to restrain 
him from executing it against the properties 
of the estate. The suit was instituted on 
February 14, 193s. Before its institution, 
the plaintiff had on December 9, 1937, 
moved the High Court under s. 301 of 


the Indian Succession Act to remove 
Thakurain Kusum Kumari from her 
position as ‘administratrix. A formal 


petition of objection was presented by the 
lady, but the Court passed an order. dis- 
charging the lady and - directing her to 
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make over the property to the plaintiff. Ié 
was observed in that order that the lady 
was representing the estate hitherto in the 
capacity of administratrix and not in any 
other capacity. She had claimed that 
under the will she wasthe sole owner of 
the estate so long as she lived and the 
estate would not vest inthe gon till after 
her death. This was negatived. : 

‘The suit has been instituted on a 
valuation of Rs. 10,000 with the prayer that 
the defendant No. 1be restrained by a 
permanent injunction from execating the 
decree; the decree was said to be void 
and incapable of execution, obtained by. 
fraud and collusion. A prayer for interim 
injunction restraining execution of defend- 
ant No.1’s decree was made and this 
prayer was allowed by the Subordinate 
Judge in face of objection by the defend- 
ant No. 1. 

The objections pressed in this Court are. 
three: first, it is said thatthe suit cannot 
proceed on a Valuaticn of Rs. 10,000 
when the decree has amounted to over two 
lakhs; 

Secondly, it is said that practically all 
the objections taken by the plaintiff 
against the validity of the decree were 
taken by his adoptive mother and had 
failed andit is said that these objections 
are no longer open to the plaintiff; 

Thirdly, it is said thatonthe balance 
of convenience the defendants ought rather 
to be allowed to execute his decree than 
the plaintiff to delay its execution, ` 

On the first point, the defendant's con- 
tention appears tobe right. The position 
is covered by the authority of Pandit 
Brij Krishna Das v. Chowdhury Murli Rai 
(D). The plaintiff must be required to 
value his suit according to the amount of 
the decree which he seeks to avoid; and 
he must pay the court-fee ad valorem 
on this amount before he can be permit- 
ted to proceed further with the suit, The 
amount appearsin the papers before ug 
to be stated as Rs. 2,06,368-2-3. : 

On the second point the appellant 
contends that Thakurain Kusum Kumari 
as administratrix was the sole and proper 
person to represent the estate in all 
litigation andin all transactions up to the 
date of her removal from that position 
by the order of this Court on December 9, 
1937. Any desree obtained against her 
before’ thal date, therefore, binds the estate, 


w 4P LJ 7038; 56 Ind, Oas. 316; A IR 1920 Pat, 
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rima facie that argument would appear 
= be fa accordaice with law. But the 
plaintiff retorts that acts of the administ- 
ratrix in order to be binding on him must 
have been done in the bona fide exercise of 
her powers and within their limits, where- 
as the compromise decree which she suffered 
to be passed against the estate was 
collusive and fraudulent and, therefore, 
in no way binding on him. It was beyond 
her powers in a compromise to suffer a 
decree for more than was legally payable 
on the mortgage. A reference in this 
connection was made tothe finding of the 
Subordinate Judge dated April 17, 1935. 
No doubt itis the plaintiff's case that the 
compromise is collusive and invalid; but it 
is to be noted that the Subordinate Judge 
on August 29,1931, had found the compro- 
mise to bea good one and had rejected 
the lady's attack on it in a decision on the 
merits ‘The appeal from this decision was 
eventually dismisséd by this Oourt on 
March 19, 1937, the Judges being assured 
by the Advocate that the correctness of 
the decree of the Oourt below was now 
admitted by the appellant. It will not 
be presumed that the Advocates or the 
parties were acting corruptly or against 
the interest of ths estate, though of course 
it will be open tothe plaintiff to establish 
any such thing if heis in & positioa to do 
so. The fact that an allegation is made 
in the plaint is not at all cases sufficient 
to establish a prima facie case of that 
allegation being true. Proceedings of the 
Oourts on their face are considered prima 
facieto be: sound and not prima facie 
unsound and invalid. My view, therefore, 
on the second ground is that whereas the 
plaintiff ie not precluded from maintaining 
the suit to show that the proceedings taken 
and suffered by his adoptive mother were 
collusive and invalid against him, the fact 
that hehas madethese allegations in the 
plaint is not in itself sufficient to raise a 
prima facie case that these allegations are 
true. : < 4 

The third ground to be seen is the 
balance ot convenience and in this case 
it is to be noticed thatthe original mort- 
gage which was created by the last full 
owner of theestate himself, was dated as 
far back as February 1931; that the suit 
to enforce the mortgage was commenced 
on Apıil 25,1923, more than eleven years 
ago and that the execution has now been 
pending for about two years. I am of 
opinion that the balance of convenience 
in ‘the circumstances of this case’is in 
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favour of permitting the execution to pro- 
ceed. 

1 would allow the appealwith custs and 
discharge the injunction. The  plaiatiff- 
Tespondent undertakes to make good the 
deficit court fee in the Court of the 
Sabordinate Judge within two months from 
this date. Should the execution proceed- 
ings result in any change inthe circum- 
stances or positionof the pardies, it will 
be open to the plamliff to apply to the 
Subordinate Judge for necessary amend- 
ment of the plaint as occasion may 
arise. 

James, J.—I agree. 


Appeal allowed. 


OUDH CHIEF COURT 
First Oivil Appeals Nos. 63 and 83 of 1936 
May li, 1939 
Tuomas, O. J. AND ZIS-UL Hasan, J. 
MOHAMMAD ZIA-ULLAH KHAN— 
APPRLLANT 


VETSUS 
RAFIQ MOKAMMAD KHAN AND orages 
— RESPONDENTS 

Will—Genuineness — Will held not genuine—Burden 
of proof—Hvidence—Hapert — Both parties produc- 
ing experts who giving evidence supporting respective 
parties-+Value of —Muhammadan Law— Devolution 
of property — Taluqdari property governed by Oudh 
Estates Act (I of 1669) — Determinasion of share of 
assets of. Muhammadan testator—Taluqdari property 
cannar be-taken into consideration — Succession Act 
(XXXIX of 1925), 8. 72—Oudh Hstates Act I of 1069), 
8. 19—85. 72 does not apply towills which arenós 
privileged—Will—Attestation—Presumption—Aitest- 
ing witnesses giving conflicting evidence — Duty of 
Court. i 

Held, after considering all the relevant documents 
and other evidence, that the will in dispute (Ex. 30) 
was not genuine. 

Wherea person propounde acertain will which is 
disputed, burden ison him to satisfy the Uourt of its 
genuineness. 

Where handwriting experts have been produced by 
both the parties their evidence is of little help 
wheneach of them supports the case of the party 
who has called him and each gives technical reasons 
in support of his opinion. ({p. 198, col. 1] 

Asthe Oudh Estates Act has laid down aepecific 
rules for devolution of talugdari property and has in 
this respect displaced the Muhammadan Law such 
property cannot be taken into consideration in 
determining ashare of the assets of a Muhammadan 
testator. |p. 200, col. 1.] 

Where a will is not a privileged will, s. 72o0f the 
Succession Act cannot apply to it. 

Every presumption will be made in favour of due 
execution and attestation in the case of a will, regular 
on the face of itand apparently on the face of it duly 
executed, 

When the evidence of the attesting witnesses is 
vague, doubtful or.even conflicting upon some material 
point, the Cours may take into consideration the 
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sircumstances of the case, and judge from them 
sollectively whether the requirements of the statute 
were complied with; in other words, the Court may, on 
sondideration of the other evidence or of the whole 
zircumstances of the case, come to the conclusion that 
their recollection is at fault, that their evidence is of 
4 suspicious character or that they are wilfully mis- 
Heading the Cvurt, and accordingly disregard their 
Kestimony and pronounce in favour of the will. 
Brahma Dat Tewari v. Chandan Bibi (3), referred 
Ko. [p. 201, col. 1.] 


F. O. As, against the order of the Civil 
Judge, Kheri, dated May 30, 1936. 

Messrs. Ghulam Hasan, Ahtishan Ali 
and J. M. Hasan, for the Appellant. 


Mr. M. Niamat Ullah, for Respondent 
No. 1. 
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Messrs. M., Wasim, M. H. Qidwai and 
K. M. Shameem, for Respondent No. 2. 

Judgment.—These appeals arise out 
of two suits filed in the Court of the Civil 
Judgeof Kheri, one (that is, No. 15 of 
1935) by Rafiq Mohammad Khan, respond- 
ent in both the appeals, and the other 
(that is, No. 30 of 1935, by Rafiq Moham- 
mad Knan’s father Faqir Mohammad 
Khan, appellant in Appeal No. 83. 

The dispute in both these suits relates 
to the property left by the late Taluqdar of 
Raipur, Mohammad Sher Khan, who died 
on June 15, 1934, and whose relationship 
with the parties will appear from the fol- 
lowing pedigree, 


LAL KHAN 


Hasan Khan 


| 
Karamatullah Khan 


Musammat 
Imtiaz Begam 





| 
Fagir Mohammad Khan 
Rafiq Mohammad Khan 


Ll 
Najmunnissa 


Zakaullah Khan 


It will be seen that while Faqir Moham- 
mad Khan, plaintiff-appellant in Appeal No. 
63, is son of the late Talugdar, Katiq Moham- 
mad Khan, plaintiff-respondent in Appeal 
No. 63, is his grandson and Ziaullah Khan, 
appellant in the same appeal and respond- 
ent in Appeal No. 63, is his daughter's 
gon. 

This litigation is due to Mohammad Sher 
Khan's habit of executing wills and 
revoking them in quick succession. It is 
admitted or proved that he executed the 
following wills. 

1, A will in favour of his son Faqir 
Mohammad Khan executed on September 
1; 1901. This will is not on the record 
but its execution by Mohammad Sher 
Khan is not disputed. 

‘2. A willin favour of his son Moham- 
mad Shabbir Khan executed on July 14, 
1913. ‘This will is also not on the record. 

3. A will in favour of Ziaullah Khan 
(Ex, A-113) executed on December 7, 
1920. 

4, A willagain executed in favour of 
Ziaullah Khan on November 13, 1924, 
(Ex. A-1) revycking all the previous wills. 

- § A will in favour of Ratiq Mohammad 
Khan and Ziaullah Khan both, executed 


| 
Raja Mohammad Sher Khan 


| 
Mohammad Bashir Khan 


== Musammat 
Lazatunnigssa 


| 
Musammat Zaibunnigsa 
alias Kallu egam, 
alias Ghurun. 


Mohammad Ziaullah Khan. 


on October 17, 1929, (Ex. 1 of Suit No. 15 
of 1935). Besides the above, Faqir 
Mohammad Khan relies on another will 
dated July 6, 1930 (Ex. 30). On the death 
of Sher Mohammad Khan his estate was 
claimed in the mutation Court by the parties 
to the present appeals, -Ziaullah Khan 
relied on the wills of December 7, 1920, 
and November 13, 1924, while Rafiq 
Mohammad Khan claimed a ten annas 
share On the strength of the will dated 
October 17, 1929. Faqir Mohammad 
Khan claimed the entire estate as the 
eldest son of the late taluqdar. He did 
not claim on the basis of the will of July 
6, 1930, as according to him, he was then 
ignorant of the existence of that will. The 
will is said to have been discovered on 
May 16, 1935, in circumstances that will 
be mentioned later on. The mutation 
Oourt by its order dated November 21, 
1934 (Ex. A £0) held the will of November 
13, 1924, in favour of Ziaullah Khan to be 
valid and hence rejecting the claims of 
Faqir Mohammad Khan and Rafiq Moham- 
mad Khan ordered mutation in favour of 
Ziaullah Khan. Thereupon Suit No, 15 of 
1935 was uled by Rafiq Mohammad Khan 
under the will of October 17, 1929 for a ten 
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annas share in the property left by 
Mohammad Sher Khan as the wil) Ex. 1 
gave a ten annas share of the taluqdar’s 
entire property to him and the remaining 
six annas to Ziaullah Khan. ‘The suit was 
originally brought against Ziaullah Khan 
alone but Fagir Mohammad Khan was 
subsequently madea defendant to the suit 
on the application of Ziaullah Khan. ; 

Faqir Mohammad Khan brought Suit 
No. 30 of 1935 on May 25,1935, on the 
strength of the alleged will, Ex. 30 of July 
6, 1930, and claimed the entire estate. 
He mentioned the property left by the 
late taluqda? in seven lists, that is, 


Lists A to G List A relates to the 
talugdart property, List B to non- 
taluqdari immovable property, List C 


to “goods of the house situated at Lakhim- 
pur”, List D to cash and gold mohars 
and ornaments, List E to utensils of 


silver, List F to cattle, carts, etcs and -` 


List G to miscellaneous articles. As 
mutation in respect of immovable property 
had been made in favour of Ziaullah 
Khan, he claimed possessicn of the: proper- 


ties mentioned in Lists A-andB. With . 


regard to properties of Lists 70 to Q, 
he only wanted a declaration of his owner- 


ship as with the exception of List O.. 


property which he said was givenin the 
possession of Ziauliah Khan’s father, the 
other properties were in the possession of 
the Tahsildar of Mohamdi under orders of 
the District Judge. To this suit | 
Ziaullah Khan, Rafig Mohammad Khan 
was also made a party as he claimed a 
ten annas share on the basis of the will of 
October 17,1929. The chief contest in both 
the suits was that of Ziaullah Khan who 
denied the wills of October 17, 1929, and 
July 6, 1930, and claimed the entire estate 
on the wills of December 7, 1920, and 
November 13, 1924. He alleged that 
Mohammad Sher Khan was very displeased 
with both his sons Faqir Mohammad Khan 
and Mohammad Shabbir Khan whom he 
disinherited by deeds dated February 11, 
1914 (Ex, A-111) and May 9, 1919 (Ex. 
A-112), respectively, that Mohammad 
Sher Khan had turned out both his sons 
and adopted him icontesting defendant) as 
his son, that the talugdar was greatly 
altached tohim and eventually made him 
the sole legatee of his entire property. 
With regardto the will of October 17, 
1929, he did not admit that it was executed 
by Mohammad Sher Khan and further 
contended that even if it was executed by 
the late talugdar, if must have been 
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brought about by the undae influence of 
Rañq Mohammad Khan and his father 
and 18, therefore, illegal and void. His 
further plea was that the will setup by 
Rafiq Mohammad. Kban “not having come 
into force under the talugdari Act” is 
legally unenforceable. He. also pleaded 
that the wills in his favour were not.in any 
case cancelled by the will of October 17, 

29. f an 

As regards the will of July 6, 1930, set up 
by Faqir Mohammad Khan, Ziaullah Khan's, 
contention is that itis a forged document 
and has been prepared in collusion with. 
his enemies. He also alleged that’ the’ 
family of Mohammad’ Sher Khan is 
governed by Hindu Law and custom’ and 


-that for this reason also Faqir Moham- 


mad Khan has no rightin the taluqdari 
by him. Further 
Pleadings of the parties will appear from 
the f.illowing issues which were framed 


‘in both. the suits— 


l. Is" the will dated July 6, 1930, 
genuine and valid and was duly exesuted 
and attested ? 

Was Raja Mohammad Sher Khan of 
sound disposing. mind at the time when he 
executed the above will? ` et 14 be 
8.” Did. Mohammad Sher Khan dul 
execute the wills dated November 13, 
1924 and Desember 7, 1920,.in favour of 
Ziaullah Khan defendant No, 1? > . f 

3 (a) Were they executed “by, reason of, 
fraud, undue influénce, coercion, importue. 
nity and misrepresentation of Zakaullah: 
Khan, father of defendant No.1? | ‘ 

4 (a). Did Mohammad Sher Khan duly, 
execute the will dated October 17, -1929,, 
andis it valid and genuine? Of et 

(b) If so, was it revoked subsequently: 
by Mohammad Sher Khan as alleged in. 
the pleadings? : 

(c) Does the aforesaid document dated: 
October 17, 1929, revoke ‘the previous 


wills dated November 13, 1924, and 
December 7,1920 in favour of Ziaullah 
Khan? f $ 
"9. Isthe plaintiff the sole heir of Raja 


Mohammad Sher Khan under the Mubam- 
madan Law as modified by custom of single. 
heir succession to all the properties 
entered in Lists BtoGof the plaint?  ~ 

6. Was Mohammad Sher Khan coms 
petent to make a will of the non-talugdari 
Property movable and immovable in’ 
favour of any of the defendants, aad if 80, 
to what extent? i a 

6 (a) Was Mohammad Sher Khan’ 
governed by Hindu Law as alleged? = 
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7. Is the suit bad fcr non-joinder of 
parties ? 

8 Have the non-taluqdari properties 
merged into the taluqdari property ? 

_ 9. What is the character of the proper- 
Kies mentioned in Lists B to G? 

10, Is the defendant No. 1 entitled to 
oprasi pre andes 5. 35 A? 

“11. To what relief, if any, is the plaint- 
iffentitled ? ee Pee 

12, Does the will of July 6, 1930, revoke 
‘the previous will ? 

18, Isthe plaintiff bound to pay the 
court-fees separately on the Raipur house? 

_ On Issue No.1 the learned Civil Judge 
held that though the late Raja had been 
reconciled to his son Faqir Mohammad 
Khan about the year 1929, yet the execution 
of the will by him has not been proved. 
“On Issue No.2 it was held that at the 
time when the will of July 6, 1930, is said 
to have been executed by Mohammad Sher 
Khan, the latter possessed a sound dispos- 
ing mind. 

On Issue No.3 he held that the due exe- 
cution by Mohammad Sher Khan of the 
will of Ncvember 13, 1921, has been 
proved but thatthe will of December 7, 
1920, has ‘not been proved. 

On Issue No. 3 (a), his finding was that 
the will .f£ November 13, 1924, was not 
executed by reasonof any fraud, undue 
influence, coercion or misrepresentation by 
Zakaullah Khan, father of Ziaullah Khan. 

Oa Issue No. 4 it was held that the will 
of October 17, 1929, was genuine and valid, 
that it was not revoked subsequently by 
the testator and that- it being the last 
will of the Raja, naturally revokes the pre- 
vious wills of 1920 and 1924. 

. Issue No. 5 was decided in favour of 
Faqir Mohammad Khan. 

. Oa Issue No. 6 the learned Civil Judge 
held that Mohammad Sher Khan was 
Competent to make a will of the non- 
Dengan Property to the extent of one- 

Ira. 

„On Issue No. 6 (a) it was held that 
Mohammad Sher Khan was not governed 
by Hindu Law as alleged by Ziaullah 
Khan. 

Issue No. 7 was decided in the negative. 

The plea on which Issue No. 8 was 
based was withdrawn by the Counsel for 
the defendants-and so no finding was given 
on it. 

On Issue No. 9 it was held that the 
property mentioned in Lists B to G of Faqir 
‘Mohammad Khan’s plaint and incorporated 
in the decree were -non-talugdart property. 
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Oa Issue No. 10 Ziaullah Khan was 
held not entitled to special costs under 
s. 35-A of the Code of Civil Procedure. 

Issue No. 12 was decided in the negative 
and against Faqir Mohammad Khan. 

Issue No. 13 was decided in the 
Negative and in favour of Fagir Mohammad 
Khan. 

Lastly on Issue No. 11 it was held that 
Rafig Mohammad Khan was entitled to 
a ten annas share in the taluqdari 
property under the will of October 17, 
1929, that Faqir Mohammad Khan is not 
entitled to any share in the taluqdari 
property but was entitled to a two-thirds 
share in the property mentioned in Lists B 
to G. Accordingly Faqir Mohammad Khan's 
suit was decreed in respect of a two-third’s 
share in the properties of Lists B toG of 
his plaint. The rest of his claim was 
dismissed, The suit of Rafiq Mohammad 
Khan was decreed tothe extent of a ten 
annas share in respect of the taluqdari 
property detailed in List A and to the 
extent of five twenty-fourths in respect 
of the properties detailed in Lists B to G. 
The rest of his claim was dismissed. 

Appeal No 63 of 1936 has been filed 
by Ziaullah Khan against the decree 
passed in Rafiq Mohammad Khan’s suit 
No. 15 of 1935 and appeal No. &3 of 1936 
has been filed by Faqir Mohammad Khan 
against the part dismissal of his suit No. 30 
of 1935. 

We first take up the appeal of Faqir 
Mohammad Khan No. 83 of 1936, in 
which the most important question is 
whether or not the will, Ex. 30 of July 
6, 1930, was executed by Mohammad Sher 
Khan. 


Ziaullah Khan defendant-respondent's 
case is not only. that the will Ex. 30 is 
not genuine but also that Faqir Mohammad 
Khan: had so displeased his father that it 
was not likely that Mohammad Sher Knan 
should execute a will of his entire property 
in his favour. There is no-doubt, whatever, 
and there is overwhelming evidence to 
prove the faci, that Faqir Mohammad Khan 
had ‘somehow or other, presumably by his 
conduct, rendered himself thoroughly hate- 
ful to his father. We have referred to 
the will of 1901 executed by Mohammad 
Sher Khan in favour of Faqir Mohammad 
Khan, but in 1914, he executed an agnama 
(Ex. A-111), disinheriting Faqir Mohammad 


Khan, in which he said: 

“Whereas my son Faqir Mohammad Khan 
turned disobedient to me and crosses my will 
inspite of the fact ‘that I have discharged ali my 
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paternal duties towards him in every way enjoined 
under the Shariat and orders of God and the 
Prophet; firstly, I brought him up, secondly I 
got him educated, thirdly I married him in the 
best possible way. These were my duties towards 
- my son and I provided him and his wife with all 
comforts and luxuries. Now at the instigation of 
his wife and other persons, he neglected to serve 
and obey me, and he caused.all sorts of troubles 
to me owing to which Iam very much displeased 
with him so he was very much admonished and 
advised on my behalf, but he did not mend his 
ways, nor has he any filial love let in him, nor 
have I got any hopes (of betterment) in him; rather 
it is said that he will continue to cause various 
sorts of troubles to me till the end of my borrowed 
left..............Accordingly under these circumstances 
I disown the above-mentioned son from my sonship 
owing to his disobedience and neglect of services 
to the parents and also I do hereby agree and 
reduce to writing that he shall have no concern 
and interest in my movable and immovable property, 
nor will there be any claim of any kind entertainable 
in the future.” 

In 1920 Mohammad Sher Khan executed 
-& will (Ex. A-113)in favour of Ziaullah 
Khan in which referring to Faqir Moham: 
mad Khan he said — 

“I have already disinherited my son Faqir 
Mohammad Khan on Februwiy 1], 1914, and this 
will of mine is in conformity with the said agnama. 
He has no right in the movable and immovable 
properties and the taluga nor shall he have any in 
future, veither he is nor shall he be entitled to inherit 
anything from me, and my heir and successor 
Mohammad Ziaullah Khan shali not grant any 
kind of guzara or concession to Faqir Mohammad 
Khan, nor shall the said Faqir Mohammad Khan 
be entitled to receive any.” Ne 

In the will (Hx. A-l) executed by 
Mohammad Sher Khan in favour of 
Ziaullah Khan on November 13, 1924, he 
said: 

“I, the, executant, had executed a will on Decem- 
ber 5, 1901, in favour of Faqir Mohammad Khan 
which I revoked ‘on account of the fact that he 
is unworthy, possesses bad manners and loose 
character and is disobedient, as well as on account 
of the fact that the above-mentioned person attempt- 
ed several times to take my life but by the grace 
of God I narrowly escaped...... ..” 

After this he executed the will of October 
17, 1929 (Hx. l of suit No. 15) by wien 
also Faqir Mohammad Khan was totally 
excluded and Ratiq Mohammad Khan and 
Ziaullah Khan were given ten annas and 
six annas shares, respectively. 

‘Then we have the drafts of wills 
Exs. A-148 and A-657 in both of which 
occurs the following passage: 

“Rafiq Mohammad Khan also like his father 
Faqir Mohammad Khan has proved’ to be quite 
unfit and disobedient. both the father and the son, 
vis. Rafiq Mohammad Khan and Fagir Mohammad 
Khan, have proved to be so unfit and disobedient 
that 1 pray God that He should not give such 
children even to an enemy.” ` 


Both these drafts are in the handwriting 
of Zamin Husain Khan (D 1 W 7) who 
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was mukhtar of Raja Mohammad Sher 
Khan for about nine years upto 1933 and 
he swears that he wrote them out at the 
instance of the Raja. The drafts bear no 
dates but from the fact that both of them 
refer to the deed of gift (Ex. A-90) that 
Mohammad Sker Khan executed in favour 
of his wife Musammat Munna Jan in, 
respect of village Biluchpura on March 27, 
1933, it is manifest that these drafis were 
made after that date. an 
It was indeed admitted on behalf of 
Faqir Mohammad Khan that the relations 
between him and his father were highly, 
strained for sometime butit was alleged 
that Mohammad Sher Khan-was completely 
reconciled to his son Faqir Mohammad 
Khan about the year 1929. i -x 
The learned Judge of the Court below, 
accepted the plaintiff-appellanw’s contention 
and held that the will in question (Ex. 30) 
was a natural will owing to the reconcilia» 
tion that Le thought to.k place between 
the father and the scn about 1929. He, 
however, held that the genuineness of the 
will bad not been satisfaciorily established. 
We are in perfect agreement wih the 
latter nding but duubt very much the 
correctness uf the former. : 
ln support of the allegation that re- 
conciliation took place between the Raja 
and Faqir Mohammad Khan, reliance is 
placed on Has. 1, 2, 3; 4, 5, 6, 7 and č. 


Exhibit 1 is a letter written by Mohammad 
Sher Khan to Faqır Mohammad Khan on 
Apiil 24, 1929. 11s as tollows:— é 

“My dear son Faqir Mobammad Khan, 

Blessings. Whatever you did was right. Those 
for Whom it was done did not prove faithful to 
you and their doings were against the cummands 
of Gud and the Prophet. Whatever] have written 
may be tiewted as sufficient; but a:range for money 
from somewhere. ‘There is a decree of Ganesh 
Prasad. lf he wants to purchase the village he 
can do so at twenty-live times of the net profits 
as is done by the Court of Wards, 1 will also sell 
Pipiria Perguna Palla. Any letter that you may. 
write send ıt to your mother. l shall get it. lt 
should not go into anyone else's hand. Nor should’ 
it be delivered to anyone eise., send it to your 
mother through some reliable person. I am sending 
two notes of Ks. 10 each. Get clothes made up. 
out of it for the children.” 


Exhibit 2 is also a letter from Mohammad 
Sher Khan to Fagir Mohammad Khan and 
18 dated Maren 11, 193U, 1b. runs as follows:— 

“My dear Faqir Mooammad Khan, 

Blessings tur your luug ana prosperous life, I 
wish to tell you that I did not see Khaksar Shah 
and returned because I forgot about it, Kupees 4 is” 
Sent herewith, give themto Khaksar Shah and convey 
my saiams to nim. Sy mistake lcame back, when 
1 reached Koshannagar, 1 thought of it and then 
I wrote this letter. Send a reply to-day," 
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Exhibit 3 is a letter dated the March 13, 


1930, in the following terms : 

“My dear Faqir Mohammad Khan, E 
. May you live long. Uhheda Banjara is coming, 

Please take proceedings regarding what he says. 
All the sipahis are here. They will carry out your 
orders,” 

Exhibit 4, which is dated March 14, 1930, 
runs thus: 

“My dear Faqir Mohammad Khan, . 

May you live long. Obhota Singh came to me at 
this time and told me that Ture Pasi and Buddha 
carpenter had both stolen sugarcane crop from 
sif land. Report ought to be made against them. 
The stolen property should be sent to the Police 
Station with the chaukidar and action be taken 
according to law.” 

Exnibit 5 is a very brief letter dated May 
30, 1930, and is as follows: 

“My dear Faqir Mohammad Khan, ` 
Be. it known that the keys of the 
sent through Ohand Khan 


Blessings. 
granary are being 
sipahi.” . 

Exhibit 6 bears date July 4, 1930, and 
runs: 

“The conveyance will go to Gola on Tuesday 
and shall reach Raipur after picking you up on 
the morning of Wednesday. Rafiq will come to 
take you.” 


These letters do not, in our opinion, prove 
thas Mohammad her Khan's feelings to- 
wards Fagir Mohammad Knan had under- 
gone so complete a change that it was likely 
that he should make a will of his entire 
property in nis favour. They appear to 
-us to be no more than letters connected 
with business and simply snow that for 
Sometime in 1929 and 1930 Muhammad 
Sher Khan tried*the experiment of entrust- 
‘ing some of his business matters to Faqir 
Mohammad Khan. Great siress was laid 
on the letter Kx. 1 and from the attempt 
at secrecy manifest from it, it was sought 
to argue that Mohammad Saer Khan was 
- Very much afraid of Zakaullah Khan and 
for iais reason waated to keep ‘his renewed 
Yelations with his son a secret from bim. 
It was aiso urged tnar the sole cause of the 
estrangement beween Mohammad . Sher 
Khan and Fagir Mohammad Khan were 
the machinations of Zukaullah Khan. We 
do not, however, believe either that it ,was 
Zakauilan woo brougot about the estrange- 
ment or that Monammad Naer Kuan was 
at all afraid of Zakaullah. le was conceded 
before us by the learned Uounsel for Faqir 
Mohammad Knanu that tuere is no evidence, 
oral or documentary, in support of these 
allegations and we have Faqir Mohammad 
Knhan’s own autnority for holding tonat the 
estrangement between him and nis father 
began several years before Zakaullah came 
on he scene, Zakaullah had no connection 
with Mohammad Sher Khan's tamily before 
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he married Faqir Mohammad Khan's sister 
Najmunnissa in 1917 but we find that Faqir 
Mohammad Khan stated in 1918 or 
thereabouts in the Court of the Subordi« 
nate Judge, Kheri: ` 

“This is true that since four or five years the 
feelings between me and my father are highly 
strained with the result that I have left his village 
and live in Kukra.” 


This deposition unfortunately bears no 
date but from the fact it was made in the 
course of a suit of 1918 it appears that it 
was made in 1918 or 1919. The Raja 
himself speaking in 1927 stated that his 


. relations with Faqir Mohammad “are not 


good for 18 years” (wide Ex. A-15). Itis 
thus clear that the relations between the 
father and the son were “highly strained” 
long before Zakaullah Khan had anything 
to do with the family. We are not there« 
fore prepared to take the letter Ex. lin 
the light in which the learned Counsel for 


. the plaintiff-appellant takes it. 


. Exhibit 7 is a mukhtarnama executed by 
Mohammad Sher Khan on February 
3, 1931, in favour ‘of Faqir Mohammad 
Khan. “This, to», like the letters mentioned 
above only shows that Mohammad Sher 
Khan had for sometime subdued his dislike 
of Fagir-Mohammad Khan to this extent 
that he began to entrust him with some 
work of his estate. 


Exhibit sis a mukhiarnama executed by 
Faqir Mohammad Khan himself in favour 
of one Mohammad Amir on April 
1, 1933, and attested by Mohammad ner 
Knan as an Honorary Magistrate. This 
is relied on to show that Kagir Monammad 
Khao was at the time of executing the 
but even 
granting that Fagir Mohammad Khan was 
at the time residing in the same village in 
woich Muhammad Sher Khan was living, 
the fact does not,in our opinion, advauce 
Faqir Mohammad Khan's case to any great 
extent. 

As against these documents we have the 
drafts or wills x3. A-87 and A 148 referred 
to-above in whica Mohammad Sher Knan’s 
old dislike cf Faqir Mohammad Khan has 
again asserted itself. We have absolutely 
no reason to disbelieve Zamin Husain Khan 
witness in his statement that tuese drafts 
were caused to be scribed by Mohammad 
Sher Khan. . in fact the genuimeness of 
these drafts was not disputed on behalf 
ofthe plaintiff-appellant; nor could it be, 
seeing that atleast one of them, namely 
Ex. A-8/, contains some alterations in the 
handwriting of Mohammad Sher Khan 
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himself. We may also. note that though 
the letter Ex. 1 which is made so much of 
was written on April 24, 1929, yet we 
find that only about six months later 
Mohammad Sher Khan made a will divid- 
ing his property between Rafiq Mohammad 
Khan and Ziaullah Khan to the total 
exclusion of Faqir Mchammad Khan. 


We are, therefore; unable to uphold the 
finding of the learned Oivil Judge that 
a complete reconciliation took place bet- 
ween Mohammad Sher Khan and the 
appellant -and tbat therefore the will in 
ana can be deemed to be a natural 
will. 

We now come to the other finding of the 
learned Judge, namely that the genuineness 
of the will in question has nct been proved. 
We have already said that we are in full 
agreement with this finding. The circum- 
stances) in which the wil] Ex. 30 saw the 
light of day are rather interesting. We 


have already noted that Mohammad Sher - 


Khan died on June 15, 1934. It 
appears that as there was a likelihood of 
a breach of the peace after his death, 
the authcrities begau to take steps to 
prevent it while he was still living. It was 
on June 14, 1934, that the Sub-Divi- 
sional Officer of Mohamdi directed. the 
Tahsildar by a written order (Ex. A-44) to 
goto Raipur to study the situation and 
‘make a report. The matter being brought 
to the notice of the Deputy Commissioner 
` of Kheri thesame day he ordered the Sub- 
Divisional Officer himself to go to Raipur 
(Ex. A-46). Accofdingly the Sub-Divisional 
Magistrate went to Raipur on June 15, 
and bound over the two claimants to 


“Mohammad Sher Khan's property under ' 


' B. 107, Criminal Procedure Code. He also 
‘put all the movable property’ of the 
taluqgdar including cash under lock and 
‘geal. A sapurdnama (Ex. A-56) was execut- 
ed by Fagir Mohammad Khan and it shows 
` that cne room and one kothri in the zenana 
“ quarter and seven bakharis in the men’s 
` quarter were stored with property and 
` lecked and‘sealed. Exhibits A.-58 to A-6] 

‘are the lisis of the various articles that 
` were thus put in the rooms and locked. 


We have already referred to the fact that 
- mutation in respect of immovable pro- 
..perties was ordered by the Revenue Court 
. to be made in favour of Ziaullah Khan. 
. Ziaujlah Khan made an application to the 
. Revenue Court for possession of the 
-movables also (Ex. A-65) This applica- 
tion was granted inspite of Faqir Moham- 
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mad Khan's objections. Thereupon on 
November 24, 1924, Faqir Mohammad Khan 
made an application to the District Judge, 
purporting to do so under s. 192 of the 
Indian Succession Act, alleging that the 
Revenue Court had no jurisdiction to order 
delivery of movables to Ziaullah Khan 
and praying that Ziaullah Khan be ordered 
not to take delivery of the movables 
until disposal of his application by the 
District Judge. It was also prayed shat 
an officer of the Court be deputed to make 
an inventory of the property and lock and 
seal it again. The learned District Judge 
directed that the Tahsildar of Mohamdi 
should make an inventory of the property 
and in pursuaice of this order the list 
Ex. A-95 was prepared by the Tahsildar on 
January 15, 1935, in tke presence of 
Faqir Mohammad Khan and Zakaullah 
Khan. The kothri of the zenana house was 
also opened but again locked and sealed 
after the jist of the contents being made. 
About four months later Faqir Mohammad 
Khan put in an application before 
the District Judge praying that he might 
be allowed to inspect all the documents in 
the house at Raipur as he wanted to make 
an application under the new Debts ' Acts 
and it was necessary for him to know 
which of the properties was taluqdari 
property and which was _ non-taluqda7i. On 


. this application the learned Judge passed 


an order permitting Faqir Mohammad 
Khan to inspect the documents in the 
presence of the Tahsildar or some other 
responsible officer deputed by the Tahsil- 
dar. On May 14, 1935, the Tahsildar wrote 
a letter to Zakaullah. Khan informing him 
of the District Judge's order and asking 
him to be present at the time of inspec- 
tion by Faqir Mohammad Khan on, May 


.16, 1935, This notice could not be served 


on Zakaullah Khan.as he was said tohave 
gone to Shahjehanpur. The Tahsildar 
went to the late Raja’s house at Raipur on 
May 16, 1935, and allowed Faqir Moham- 
mad Khan to inspect the documents in 
his own presence and in that of Ali 
Shakir, supervisor ganungo, Gola of Mr. 
Ishaq Husain, who was acting a Counsel 
for Faqir Mohammad Khan, and of one 
Ahmad Husain. It was in the course of 
this inspection that the will in question 
was recovered along with certain other 
documents (Exs. 31 to 45) from an open 
box which was inside the kothri of the 
zenana house. . . o 

The _defendants-respondents’ case is 
that the will in question was surreptitiously 
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putin the open box- by Fagir Mohammad 
Khan either between January 15, and May 
16, 1935, or in collusion with the Tahsildar 
on the latter date, It was said that Faqir 
Mohammad Khan, who admitted before 
the learned District Judge that he 
opened the lock of the room containing 
the cash and other valuables in order to 
save them from Zakaullah, was quite equal 
to opening the lock of the kothri particular- 
ly when the seal put on the lock of the 
kothri was only an ordinary seal and 
Containing one or two letters. It was 
further said that the application purport- 
ing to be under s. 192 of the Indian Buc- 
cession Act could not lie as nobody had 
taken possession of any property or 
was threatening to take forcible 
possession of any property, and that in 
any case the application was only a 
subterfuge to give colour to the recovery 
of a forged document. In support of this 
allegation it was pointed out that no 
application under the Debts Acts was 
ever presetted by Faqir Mohammad Khan. 
Further, it was contended that Faqir 
Mohammad Khan as the eldest son of 
Mohammad Sher Khan could not have 
been ignorant of the different items of 
taluqdari and non-tolugdari property and 
in support ofthis contention it is pointed 
out that the list of properties filed by 
Faqir Mohammad along with his suit is 
identical with that filed by his son Rafiq 
Mohammad Khan with his plaint which 
has already been filed in Court when Faqir 
Mohammad Khan made the application to 
the District Judge on May 13, 1935. It 
was also urged that the order for inspection 
¿was obtained ex parte in the absence of 
Zakaullah Khan and that care was taken 
that inspection should be made behind the 
back of Zakaullah. On behalf of the 
plaintif appellant it was said that Ahmad 
Husain who was one of the persons 
present at the time of the inspection was 
Zilledar of Zakaullah Khan, On behalf of 
the defendant-respondent, on the other 
“ band, it is said that Ahmad Husain had 
no connection with Zakaullah but was a 
creature of the Tahsildar by whom he was 
appointed Zilledar of the late Raja’s pro- 
perty when it was made qurq tahsil for 
default in payment of land revenue, In 
view of the strcng reasons to be stated 
shortly which lead us to doubt the 
genuineness of the will in question we do 
not consider it necessary to express any 
opinion on the contentions made on behalf 
-, of the defendant-respondent beyond saying 
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that we agree with the learned Judge of 
the Court below that the circumstances in 
which the will was recovered are undoubt-+ 
edly suspicious. 

We now take up the question of the 
genuineness or otherwise of the will 
Ex. 30. 

To begin with it is very doubtful that 
Faqir Mohammad Khan had returned to 
Raipur when the willis said to have been 
executed in his favour. Faqir Mohammad 
Khan in his plaint para. 7 stated that his 
father called him back to Raipur about 
eight years before his death, that is to say, 
about 1926. His son Rafiq Mohammad 
Khan, however, in the replication filed to 
the written statement of Ziaullah Khan 
defendant stated in para. 17 that the late 
taluqgdar called back Faqir Mohammad 
Khan and himself (Rafiq Mohammad Khan) 
five years before his death. Puttu Lal, 
the first witness produced by Faqir 
Mchammad Khan went a step further and 
stated that Faqir Mohammad Khan had 
been living with the Raja for nine or ten 
years before bis death. The evidence of 
Mebdi Husain D2 W2, who was the late 
Raja's ahlmad from 1928 to 1932, on the 
other hand, stated that Faqir Mohammad 
Khan came to Raipur with his family only 
ashort time before the witness left Raipur 
in 1932. Similarly Irshadullah Khan, 
D1 W 8, who is the late Raja's nephow 
(sn of the Raja's wife's brother) and who 
pays a land revenue of Rs. 1,000 states that 
Faqir Mohammad Khan came back to 
Raipur with his family only fifteen or 
twenty days before the death of Moham- 
mad Sher Khan. We have no good reason 
to disbelieve the statements of Mehdi 
Husain and Irshadullah Khan particularly 
when the evidence on the point relied on 
on behalf of the plaintiff appellant is 
discrepant. 

Secondly it is difficult to understand how 
it was that the will in question was not 
discovered on January 15, 1935 when 
the Tahsildar drew up alist of tha clothes 
contained in the box in which the will was 
subsequently discovered. The list of the 
contents of this box is in great detail and 
it is very unlikely that if the will and the 
other documents were in that box on 
January 15. 1935 they should not have 
been discovered on that date when the 
clothes contained in the box were taken 
out one by one. 

Thirdly, the recovery of the will from 
the kothri of the zenana house and Faqir 
Mohammad Khan's desire to inspect the 
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contents of that kothri are in themselves 
suspicious, considering the fact that when 
the rooms were originally locked and 
sealed, papers were kept in the other 
room, 

Fourthly, the signatures of the Raja on 
the will in question are notin the usual 
form in which he appears to bave had 
the habit of signing all formal documents. 
From the documents on the record it 
appears that he used to add the words 
“Taluqdar Raipur” to his signature but 


‘on the will in question these -words 
do not appear anywhere with his 
signatures. No doubt, as contended 


on behalf of the plaintiff-appeliant, the 
words “Taluqgdar Raipur” could also be 
forged ; but itisa matter of common ex- 
perience that a forgerer tries to reduce his 
work to the minimum. Handwriting experts 
have been produced by both the parties 
but unfortunately their evidence is of 
little help as each of them supports the 
case of the party who has called him and 
each gives technical reasons in support of 
his opinion. i 

Fiftbly, no draft ofthe will in question 
is forthcoming though Faqir Mohammad 


Khan in para. ? of his plaint stated that 


this will was executed by Mohammad Sher 
Khan after obtaining. legal advice. If this 
had really been so it is but natural that 
the draft of the will prepared by the Raja's 
legal adviser’ should have been found in 
the Raja's papers. 

Sixthly, the evidence of the two witnesses 
Puttu Lal P. W. No. 1 and Mohammad 
Umar, P. W. No. 4 produced as attesting 
witnesses of the will isnot at all convine- 
ing and reliable, Puttu Lal was in the 
service of the late Raja and admitted that 
after the Raja's death he was in Faqir 
Mohammad Khan's service for sometime. 
At first he stated that he served Faqir 
Mohammad Khan as Zilledar for four or 
five months only after the Raja's death 
‘but when he wasconfronted with the copy 
of a statement of his made in the Revenue 
‘Court on May 13, 1935, he had to admit 
‘that his statement as to the period during 
-which he wasin Fagir Mohammad Khan's 
t service was not true and that as a matter 
- of fact he was in‘Faqir Mohammad Khan's 
‘gervice upto June 1935. It is thus clear 
‘that Puttu Lal, who is also the scribe of 
‘the will, is not a very truthful or indepen= 
dent witness. Mohammad Umar poses as 
afriend of the Raja who attended all 
functions at the Raja's house but Puttu Lal 
~ states that Mohammad Umar was nejther a 
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relation nora servant of the Raja and is 
not prepared to say that he was his friend. 
The witness himself admits that no other 
will was executed by the Rajain his pre- 
sence nor did the Raja ever talk to bim 
about his affairs. Further, what makes 
the evidence of these two witnesses wholly 
unreliable is the fact that both of them 
state that they never mentioned the execu- 
tion of the will in question by the late 
Raja to Faqir Mohammad Khan in whose 
absence the willis said to have been exe- 
cuted and who professes to have been 
totally-in the-dark as to its existence before 
May 16, 1935, when it was recovered from 
the kothri of the zenana bouse. The wit: 
nesses explanations that they did not men: 
tion the will to Faqir Mohammad Khan 
because the late Raja had enjoined them 
not to mention it to anybody, that from the 
fact that the will was not discovered soon 
after the death of the Raja, they conclud- 
ed that it had been destroyed by the Raja 
or that they thought thatif they disclosed 
the will they would be accused of causing 
discord in the family are obviously too 
absurd on the face of them to be accepted. 

‘Seventhly, the fact that Exs. 44 and 45 
were fcund along with the will in question 
renders the will very suspicious as these 
are documents which in our opinion, could 
not have been got prepared by the Raja. 
Exhibit 44 is a draft for cancellation of the 
deed of adoption of Ziaullah executed by 
the Raja on July 22, 1924 and for revocation 
of the will of December 1920, made in 
favour of Ziaullah Khan. Exhibit 45, pure 
ports to be a draft by which the deed of 
disinheritance of Faqir Mohammad Khan 
dated February 11, 1914, was intended to 
be ‘revoked. Both these drafts are in the 
handwriting of Samiullah, a Pleader, and 
as Ex. 44, refers -to the deed of adoption of 
July 22, 1924, but not to the will (Hx. A-1) 
of November 13, 1924, it can reasonably 
be presumed that these drafts were pree 
pared between July 22 and November 13, 
1924, but at that period of time Fagir 
Mohammad Khan was admittedly in the bad 
books of the Raja so that it is impossible to 
believe that at that time the Raja wanted 


-either to cancel the deed of adoption and 


the will executed in favour of Ziaullah 
Khan or to revoke the deed of disinherit- 
ance executed by him with regard to Faqir 
Mohammad Khan, Further, Samiullah is 
a legal practitioner who was appearing in 
cases ageinst Mohammad Sher Khan from 
1920 right upto 1929 (as is proved by 
Exs, A-29 to A-43) and itis most unlikely 
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that ke should have been employed by the 
Rajain making drafts of documents for 
him. That the date of the willof December 
1920, is given in Ex. 44 wrongly as Decem- 
ber 15, instead of December 7 and that 
Ex. 44 is the only document in which the. 
Raja purports to say that he was under the 
influence of his son-in-law Zakaullah Khan 
are also facts which lead us to a conclusion 
against the genuineness of Exs. 4t and 45. 

Highthly, the Raja appears to have been 
in the habit of making alterations from time 
to time not onlyin the drafts of wills got 
Prepared by him but even in registered 
wills after registration. We find such alte- 
rations not only in Exs. A-86, A-37 and 
B-3 but also in the registered wills of 
November 13, 1924, (Ex. A-1) and October 
17, 1929, (Ex. 1 of suit No. 15). No altera- 
tions whatever appear in Ex. 30 the will 
in question, though by the drafts Exs. B-3, 
A 87 and A-146 he was again intending to 
disinherit Faqir Mohammad Khan.. 

Ninthly, the fact that in the drafts of 
wills just mentioned no reference whatever 
is made to the will in question though 
other wills have been specifically mentioned 
is alsoa pcint which goes strongly against 
the genuineness of the will. 

Tenthly, it is very curiong that the will 
in question is drawn up on two stamped 
papers of the value cf Rs. 5 each which, 
according to tha endorsements made by the 
stamp-vendor, were purchased by Moham- 
mad Sher Khan for the purpose of execute 
ing a will. None ofthe other wills exe» 
cuted by Mohammad Sher Khan is on a 
stamped-paper and no reason could be 
assigned on behalf of the plaintiff-appellant 
why the Raja who knew perfectly well that 
a will on an unstamped paper was.quite 
legal and valid purchased the stamps for 
execution ofthis will. Further, if the Raja 
had really purchased these etamps in 
November 1928, as shown by the stamp- 
vendor's endorsements, he would undoubted- 
ly have used these stamps when he exe- 
cuted the will of October 17, 1929. It may 
be mentioned that according to the rules 
that were in force before February 1936, 
stamp- vendors were not required to take 
the signatures or thumb-impressions of 
those who purchased stamps from them, so 
that any body could purchase a stamp on 
behalf and in the name of any body elee, 
and we should not be surprised if these two 
stamps were purchased by Faqir Mohammad 
Khan or somebody else at his instance in the 
name of the Raja, though the stamp-vendor 
Btagwati Prasad P. W, No: 5 says that these 
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stamps were purchased from him by the 
Raja himself—a statement which it is not 
easy to believe. 

Eleventhly, all the wills executed by 
Mohammad Sher Khan were gat registered 
by him but no good reason could be given 
for the will in question not being registered. 
The allegation that he wanted to keep the 
will a secret from Zakaullah does nob at all 
appeal to us as we have already discredited 
the story of Mohammad Sher Khan being 
afraid of Zakaullah Khan and as Zakaullah 
for aught that we know, made no fuss 
whatever when the will of November 13, 
1924, in favour of his son was superseded 
by that of October 17, 192!. Even sup- 
posing that Mohammad Sher Khan desired 
that the will in question should not be 
known to Zakaullah or anybody else, that 
purpose could easily have been achieved 
by the will being deposited in a sealed 
cover in the office of the District Regis- 


trar. . 

Twelfthly, Faqir Mohammad Khan has 
not had the courage to come into the 
witness box to swear to the genuineness 
of the will in question and to state the 
circumstances which led to its being exe- 
cuted by the late Raja. The fact that 
Zakaullah did.not also choose to examine 
himself as a witness for the defendant is 
no reply to the objection raised on behalf 
of the defendant-respondent. The will in 
question was being propounded by Faqir 
Mohammad Khan and it lay on him to 
satisfy the Court of its genuineness. 

Lastly, as the will was not produced in 
the mutatiun Oourt the plaintiff appellant 
had perforce to say thai he was not aware 
of its existence and that it was executed by 
his father without his knowledge, but this is 
an allegation which cannot be believed 
and for which no reason whatever could 
be given on his behalf. Indeed,in view 
of the fact that Mohammad Sher Khan 
had executed various documents in which 
he complained of Faqir Mohammad Khan's 
conduct it was all the more natural for 
him to inform Faqir Mohammad Khan 
of his intending to execute or at least of 


having executed a will in his favour. 


For all the above reasons we are of 
opinion that the will Ex. 30 cannot be 
held to be genuine and we confirm the 
lower Court’s finding on this point. 

The next argument addressed to us on 
behalf of the plaintiff appellant was with 
regard to the extent of the share of non- 
talugdari property decreed in favour of 
Ziaullah Khan, It was argued that accords 
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ing to the Muhammadan Lawa bequest 
in favour of a stranger was valid to the 
extent of one-third of the entire assets 
and that as the six annas share of the 
talugdari property devised in favour of 
Ziaullah Khan was much more than one- 
third of the entire assets of the late 
Raja, Ziaullah Khan should get no share 
in the non-talugdari property. We, how- 
ever, agree with the learned Judge of 
the Court below that as the Oudh Estates 
Act has laid down specific rules for devo- 
lution of taluqdari property and has in 
this respect. displaced the Muhammadan 
Law such property cannot be taken into 
consideration in determining a share of 
the assets of a Muhammadan testator. 
We decide this point also against the plain- 
tiff- appellant. 

“The next argument advanced on behalf 
of the plaintiff-appellant was that whether 
the will of October 17, 1929, be held to be 
validly executed and attested, as is the 
case for Rafiq Mohammad Khan and as 
held by the Court below, or whether it be 
held not to be duly attested as contended 
by the plaintiff appellant, Faqir Mohammad 
Khan is entitled to the property of his 
father. It is argued that if tLe will of 
1929 be held to be invalid for want of 
due attestation, the plaintiff-appellant comes 
in as legal heir cf the Raja, and he will 
being in any case sufficient to revcke the 
will of 1924. If, on the other hand. the 
will be held to be valid, it must be 
taken to have been cancelled by the 
Raja by making alterations in it. Reliance 
‘is placed on ss. 70 and 72 of the Indian 
Succession: Act which bave by s. 19 of 
the Oudh Estates Act been made applic- 
able to wills of talugdars. Section 70 of 
the Indian Succession Act deals with the 
revocation of unprivileged wills and codi- 
cils and s. 72 prescribes the manner in 
which a privileged will or codicil can be 
revoked. As the will of 1929 executed 
by Mohammad Sher Khan was not a 
privileged will, s. 72 of the Indian Suc- 
cession Act cannot apply to it. The case 
of that will in our opinion is governed 
by s. 71 which lays down that no obli- 
teration interlineation or other alteration 
made in any unprivileged will after the 
execution thereof shall bave any effect, 
except so far as the words or meaning 
of the will have been thereby rendered 
illegible or undiscernible, unless such 
alteration has been executed in like 
manner as hereinbefore is required 
for the execution of the will. As the 
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alterations in the will of 1929 have not 
been made in the manner required by 
this section the will cannot be said to 
have been affected by them. The proviso 
to the section is not applicable as the 
alterations are not signed and attested. 
The learned Counsel also relies on the 
case of Maharajah Pertab Narain Singh 
v. Maharanee Subhao Kooer (L. R.4 L A. 
228) (1), in which their Lordships of the 
Privy Council considered a verbal autho- 
rity given by a Hindu testator to a 
third party to destroy his will sufficient 
in law to constitute a revocation; but 
this case was decided by their Lordships 
on English Law and as pointed out in 
the case of Lachhman Singh v. Umrao 
Singh (11 O. O., 102) (2), neither s. 19 of 
the Oudh Estates Act nor s. 57 (equiva- 
lent to present s. 70) of the Indian 
Suecession Act was mentioned. We there- 
fore decide this point also against the 
plaintiff-appellant. 


The result is that Faqir Mohammad 
Khan's Appeal No. 83 of 1936 fails and is 
hereby dismissed with costs. 

We now take up Ziaullah Khan’s Appeal 
No. 63 cf 1936. 

The only point that arises in this 
appeal is whether or not the will of. 
Octcber 17, 1929, can be said to have been 
attested according to law. The will pur- 
ports to hare been attested by two 
witnesses Mehdi Husain and Ramzan Khan. 
Both of them were produced by Rafiq 
Mohammad Khan, plaintiff Ramzan Khan 
is also the scribe ofthe will. Both these 
witnesses stated that neither the Raja 
signed tbe will in their presence nor did 
they sign it in the presence of the Raja. 
Ramzan Khan says that after he had 
scribed the will aceording to a draft given 
him by the Raja, a servant of the latter 
took it away from him and that he 
signed it at the place where he wrote it 
out. Mehdi Husain also stated that he 
signed the will at his house and that neither 
the Raja nor Ramzan Khan signed it in his 
presence. Another witness Mohammad 
Khan was examined by Faqir Mohammad 
Khan, defendant Nc. 2. He stated that 
he was present in the Registration Office 
on October, 17, 1925, as Tale Yar Khan 
had executed a sale deed in his favour and 
it was registered on the same day. He 
further stated that he saw the will in 
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Suther 458; 1 Ind. Jur. 679 (P C}. 
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question being signed by the Raja and 
the attesting witnesses in each other's pre- 
sence in the Registration Office. The learned 
Judge of the Court below relying partly 
on the evidence of this witness and partly 
on the circumstances of the case held that 
the will of 1929 was attested according 
to Jaw. It is this finding that Ziaullah 
Khan defendant-appellant challenges before 
us and it is contended that Moham- 
mad Khan's evidence should not be believed. 
We have been taken through his evidence 
and have not been very favourably impressed 
by it. We are of opinion, however, ‘that 
the attesting witnesses are not speaking 
the truth when they deny that they and 
the Raja signed the will in each other's 
presence. In the case of Brahma Dat 
Tewari v. Chandan Bibi, 20 O. W. N. 
192 (3), their Lordships of the Judicial 
Committee said: 

“The principle is well-settled that when the 
evidence of the attesting witnesses is vague, doubtful 
or even conflicting upon some material point, the 
Court may take into consideration the circumstances 
of the case, and judge from them collectively whether 
the requirements of the statute were complied with, 
in other words, the Court may, on consideration of 
the other evidence or of the whole circumstances 
of the case, come to the conclusion that their 
recollection ig at fault, that their evidence is ofa 
suspicious character or that they are wilfully mis- 
leading the Court, and accordingly disregard their 
testimony and pronounce in favour of the will” 
and further: 

“Every presumption will be made in favour of 
due execution and attestation in the case of a will, 
regular on the face of it and apparently on the 
face of it duly executed.” 

In the present case the execution of 
the will by Mohammad Sher Khan is not 
seriously disputed and the will appears on 
the face of it to be duly executed and 
registered. We also note that Mohammad 
Sher Khan executed various other wills 
before executing the will of 1929. In the 
will of November 13, 1924, (Ex. A-1) he 
took the precaution of getting the attest- 
ing witnesses to make endorsements to 
the effect that he signed the will in 
their presence and they signed it in his. 
There can further be no doubt that he 
was executing the will willingly and of his 
own accord. In all these circumstances it 
is but reasonable to presume that he got 
the will attested according to law though 
the attesting witnesses now deny the fact 
untruthfully. 

The learned Counsel for the plaintiff- 
respondent further relied on the endorse- 
ment madeon the will by the Sub-Registrar 
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to the effect that Raja Mohammad She 
Khan acknowledged before him that be 
had executed the will. It was argued 
that by acknowledging execution of the 
document, the Raja acknowledged execution 
according to law and that under s.60 12) 
of the Registration Act this endorsement 
is evidence that the fact mentioned in 
it occurred as mentioned therein, In view, 
however, of the recent pronouncement of 
their Lordships of the Privy Council in 
Kunwar Surendra Bahadur Singh v. 
Thakur Behari Singh, (A. I. R. 1939 Privy 
Council, 117) (4, no presumption of due 
attestation can be made from the registra- 
tion endorsement. Nevertheless we entirely 
agree with the learned Judge of the Court 
below that the circumstances of the case 
fully justify a finding that the will ‘of 
October 17, 1929 was validi'y executed and 
attested. 

The result is that we find no force in 
Ziaullah Khan's appeal No. 63 of 1936 also 
and dismiss it with costs. The decrees of the 
Court below are affirmed in both the cases, 


D. Appeals Nos. 63 and 83 dismissed. 
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Pravu Sii Sri KISHORE BANWARI 
JUGMA BIGRAHADI PARAMESH 
JEWS—PLAINTIFRF—APPELLANT 
VETSUS 
AJIT KUMAR NANDI AND OTHERS 
— RESPONDENTS 

Civil Procedure Code (Act V of 1908), a. 66, 
0. XXIII, r. 1—Suit for relief which can only be 
given on declaration of title against persons claiming 
title under purchase certified by Court—Sutt, if 
barred—Benamidar in breach of trust failing to 
carry on suit and withdrawing it—Real owner, if 
can have the order vacated—Sutt for prayer that 
withdrawal be declared null and void and the plain- 
tiff be entitled to prosecute suit — Limitation, when 
runs—Limitation Act (IX of 1908), Seh. I, Art, 120— 
Putni sale—Validity—Serving peon going to spot and 
serving notice— Persons attesting putting fictitious 
names—Validity of service. — 

Since a statutory provision bars the equitable 
jurisdiction of the Courts, 8. 68, Civil Procedure 
Code must be construed strictly. Buhuns Koonwar v. 
Lalla Bohoree Lall (3), relied on. [p. 205, col. 1.] 

Where the certified purchaser does Dot contest, no 
question of bar under s. 66 arises. Saradhindy 
Chakravartt v. Gosta Behari Pramanik (8), relied 
on, [p. 205,col.2.] | , 

But where the suitis for relief, which can only 
be given on declaration of title as against persons 
claiming title under a purchase certified by the 
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Oourt, Such persons being parties and contesting the 
claims the suit is barred under s. (6. Hanuman 
Prasad v. Jadu Nandan (4) and Umasasi Debi v. Akrur 
Chandra (5), referredto. Promatha Nath Palv. 
Mohini Mohan Pal (6) and Abinas Chandra v, 
erent Chandra (7), explained and distinguished. 
ibid. 

[ A benamidar represents the real owner. It is open 
to the latter toapply to be joined in an action by the 
benamidar but whether he is joined or not, he is 
bound by the result of the proceeding unless itis 
revoked. Gour Narain v. Sheo Lal Singh (13), relied 
on. [p. 207, col. 1] 

Where a benamidar gives out that he would prose- 
cute acertain suit but in breach of trust he fails to 
carry it out and withdraws the suit, the real owner 
would be entitled to have the order of withdrawal 
vacated and continue the suit further. Sankaralinga 
Nandan v. Rajeswara Dorai (9), Sham Kumari v. 
Rameswara Singh (0) Kunju Kombi Achan v. Ammu 
(band Jaimala Kunwar v. Collector of Saharan- 
pore (12), referred to. [p. 208, col 2.] 

Where the plaintiff ina suit prays that an order 
of withdrawal of the suit passed in a suit be declared 
void and the plaintiff be entitled to prosecute that 
suit, the cause of action arises on the date of with- 
drawal of the suit from which date the plaintiff would 
get six years under Art. 120, 
Partab Singh v. Bhabutét Singh (19), relied on. [p. 
207, col. 2.] 

It is sufficient compliance with law where in case 
of putni sale, the serving peon goes to the spot, 
serves the notice and asks four persons to attest. 
The fact that attesting persons put down fictitious 
names would not invalidate the service. If names 
are. really fictitious it would affect the credi- 
bility of the evidence as to service. Maharaja of 
Burdwan v. Tara Soondari Debi (1) and Provat 
Kumar Sinha v. Bejoy Chandra Mahatab (2), relied 
on. |p 204, col, 2.) f 

C. A. from the original decree of the 
Sub-Judge, Burdwan, dated April 24, 
1934. ; 4 
Messrs. P. R Das, Atual Chandra Gupta, 
Gopendra Nath Das and Bijan Behari Das 


Gupta, for the Appellant. 

Messrs. H. D. Bose, Bankim Chandra 
Mukerji, Muktipada Chatterji, Sailendra 
Nath Banerji, and Dr. Sarat Chan ira Basak, 
Messrs. Sarat Kumar Mitter and Gopesh 
Chandra Chatterji, for Respondents Nos. 4, 
5 and 6 respectively. 

Mr. Surja Kumar Aich, Deputy Registrar, 
for minor Respondents Nos. 1, 2 and 3. 

S. K. Ghose, J.—This appeal arises out 
of a suit which according to the description’ 
in the plaint is a suit of a composite nature, 
for specific performance of contract, for 
recovery of possession on declaration of 
title, for mesne profits, damages and for 
setting aside an auction sale and is valued 
at Re. 26,000. The suit was filed under the 
following circumstances. Mauzas Nij 
Gangatikuri and Radhikapore appertaining 
to pulini lot Gangatikuri within the zamin- 
dari of defendant Nc. 6 the Maharajadhiraj 
Bahadur of Burdwan comprised a putni 
estate in the ownership and possession of 
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the plaintiff personally. On September 27: 
1924, the plaintiff executed two deeds of 
trust with regard to his secular properties 
and debutier properties respectively in- 
favour of Maharaja Sir Manindra Chandra 
Nundy of Oossimbazar the father of the: 
present defendant No. 7. On August 4, 
1925, the properties which are the subjecte 
matter of the present suit were sold in 
execution of a money decree and purchased 
nominally by one Hemanta Kumar Nundy 
the father of the minor defendants Nos. 1, 
2 and3. The plaintiff's case is that these 
properties were, in fact, purchaeed by 
Maharaja Sir Manindra Chandra Nundy as 
trustee of the debutter prcperties. On 
November 17, 1925, the putni estate was 
brought to sale under’ Regulation VIII of 
1:19 by the Collector of Burdwan and 
auction purchased by Satindra Nath Banerji 
and Sibnath Banerji who are represented’ 
by defendants Nos. 4and 5 in this suit, 
The plaintiff's case is that this auction- 
purchase was made in collusion with the 
officers of defendant No.6 who according 
to him, were aware that Hemanta Kumar 
Nundy was a mere benamidar. On 
November 12, 1926, Suit No 212 of 1926, 
was instituted by the aforesaid Hemanta 
Kumar Nundy for settirg aside the putni 
sale, Hemanta Kumar died on July 26, 1929, 
and his three minor sone who are defeadants 
Nos. 1, 2 and 3 were substituted in his place 
and represented by their mother Ratnabala 
as guardian and next friend. Maharaji Sir 
Manindra Chandra Nundy died on November 
10, 1929. 

The plaintiff's case is that subsequently, 
he came to learn that the plaintiffs in Suit 
No. 212 were about to withdraw that suit 
in collusion with the defendants in that 
suit. On March 27, 1930, the present plaint- 
iff in his personal capacity applied to be 
added as a plaintiff in Suit No. 212 asserting 
that Hemanta Kumar Nundy was a benami- 
dar and that he apprehended that the heirs 
of Hemanta were about to withdraw the 
suit. The application was opposed by all 
the defendants and it was dismissed on 
April 26,1930. The matter was taken up 
to the High Court which affirmed the said 
order. On June 8, 1931, the present plaint- 
iff made another application for being 
added as a defendant in Suit No. 212, this 
application being similarly rejected on 
June 26,1931. Then there was an applica- 
tion tothe High Court which declined to 
interfere by its judgment dated December 
4, 1931. On March 11, 1932, the plaintiffs 
in Suit No, 212 withdrew that suit. In the 
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resent plaint the plaintiff asks for reliefs 
which may be grouped as follows: By 
w)rayers (ka) and icha) it is prayed that the 
defendants Nos.1,2 and3 be directed to 
‘execute a deed ofrelease. By prayers (ka 1) 
rand (gha) it is prayed that the putni sale 
be declared to be illegal and void. By 
prayers (kha) and (ga) itis prayed that the 
withdrawal order passed in Suit No. 212 
be declared to be void and that the plaintiff 
be entitled to prosecute that suit. By 
prayér (uma) mesne profits are asked for. 
By prayer (chha) compensation of 
Rs. 26,000 is asked for as against defendants 
Nos. 1 to 3 and defendant No. 7. By prayers 
(ja) and (jha) reliefs in general are asked 
for. The plaint was originally filed by the 
plaintiff describing himself as shebait of an 
idol. Subsequently a petition for amend- 
‘ment of the plaint was filed in the course 
of which it was stated that the plaintiff did 
not know for certain whether the auction- 
purchase of the properties in suit was made 
out of the debutter funds or out of the 
secular funds both of which were in charge 
of Maharaja Sir Manindra Chandra Nundy 
as trustee. In consequence of this, certain 
amendments were asked for to show that the 
plaintiff was also suing in the alternative in 
his personal capacity. 

Meanwhile the plaintiff fled a petition for 
insolvency. The result was that the 
receiver in charge of the plaintiff's secular 
estate was added as plaintiff No. 2, On 
February 17, 1934, the plaintiff filed a 
petition for permission of withdrawal of 
the claim for mesne profits and damages as 
against defendants Nos.1to3and7. The 
respective Pleaders for these defendants 
also noted on the petition that they would 
not ccntest the suit and did not pray for 
cosis. Thereafter it appears they did not 
take further part in the proceedings. The 
suit was contested by the auction-purchasers, 
defendants Nos. 4 and 5 and the zamindar 
‘defendant No.6. The substantial defence 
of the auction-purchasers was that they 
denied that Hemanta Kumar Nundy was 
‘amere benamidar and they set up s. 66, 
‘Civil Procedure Code as a bar to the plaint- 
iff’s suit. They also asserted that the putni 
‘sale was valid and that Suit No. 212 was 
mot liable to be revived at the instance of 
the present plaintiff. The defence of the 
‘zamindar defendant Ne. 6 was that the 
‘putni sale was valid, that the suit was barred 
:by limitation, and that there was no collu- 
‘Bion. 

As the result of the trial, the Subordinate 
Judge came to the following findings on the 
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major iseues: The suit is not barred under 
s. 66, Civil Procedure Code. The property 
in question was purchased out of the income 
of the debutter estate of the plaintiff and 
thereafter it became part of tLe debutter 
estate of the plaintiff. But the sale of putni 
lot Gangatikuri on November 17. 1925, was 
valid and binding on the plaintiff and not 
liable to be set aside. Farther the plaintiff 
was not entitled to revive Title Suit No. 212 
of 1926. In the result the Subordinate 
Judge dismissed the suit. The presont 
appeal is filed by the plaintiff as represent- 
ing the debutter estate. As regards the 
personal estate the receiver plaintiff N>. 2 
took some part in the proceedings at the 
trial and he has been made respondent No.8 
to this appeal. But he has not appeared in 
this Court. 

Mr. P. R. Das for the appellant has con- 
tended that, having got the issue as to 
benami in his favour in the trial Oourt, he 
need only press the appealin this Qourt cn 
the prayers (kha` and (ga)of the plaint, 
subject of course to limitation and that his 
main point is that the withdrawal order 
passed in Suit No. 212 should, be vacated 
and the appellant should be entitled to pro- 
secute that suit. He has suggested that the 
other issue of fact viz., whether the putni 
sale notices were regularly published need 
not be gone into now but may be left 
for decision in Suit No. 212, if the parties 
to this appeal should consent to that course; 
and further that if this issue be also gone 
into now, then it should not be tried again 
in Suit No. 212 if that suit should be re- 
vived. The other parties to this appeal do 
not however agree that the aforesaid ques- 
tion should be left open; nor can they agree. 
The plaint raised the question and asked ' 
for relief to the effect that the putni sale 
should be set aside : para. 23, cl. (ka-1) of 
the plaint. Upon that an issue was framed, 
viz. Issue No. 10. This was tried and decided 
against the plaintiff. If this decision stands 
it would cut the foundation from under 
the plaintiff's claim and it would not be 
possible to revive Suit No, 212, In view of 
the points raised in this appeal, it seems to 
me that its fate will depend on our view of 
Issue No. 10 which I now discuss. 

Issue No. 10 is this: Is the sale of the 
putni lot Gangatikuri on Agrahayan 1, 
1932='November 17, 1925) under putni 
Regulation liable to be set aside? Was 
the notice of sale regularly published ? Is 
it binding on the plaintif? The Subor- 
dinate Judge has found that the serving 
peon. did go to the spot and serve the 
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notice: that he asked four persons to attest, 
that they did attest, but that the names 
put down were fictitious. In this view of 
the facts, the Subordinate Judge has held 
that there was substantial compliance with 
law; that the sale notices were regularly 
published, and that the putni sale is not 
liable to be set aside. The question is whe- 
ther this view is correct. Under s. 8 of the 
Bengal Patni Talugs Regulation, the samine 
dar shall be exclusively answerable for the 
observance of the forms and this throws 
the burden of proof on the zamindar. The 
plaintiff also in para. 7 of the plaint made 
the case that the names of persons whose 
signatures appear on the return of service 
are fictitious. It is contended that this is 
not specifically denied in the written state- 
ment of the zamindar defendant No. 6, but 
the denial appears in para. 6 of his written 
statement. It has to be remembered that 
the service of notice took place in 1925 and 
the witnesses were deposing in 1934. Defen- 
dants’ witness No. 4 Atul Krishna Palit 
was the serving peon. He deposes that he 
served the notice of putni sale of Mahal 
Gangatikuri at the Gangatikuri village- 
office of the putnidar. He asked the 
people near him to sign the copy. of the 
notice. They told him that they were of 
the village. Four of them signed, the name 
of one Rampada Bagdi who was illiterate, 
being signed by another witness Jogesh. 
The witness further says that there was a 
practice to despatch a post card to the Raj 
Office’ after service of the notice and ac: 
cordingly hs despatched the post card 
Ex. D by posting it at Pachimadi Raj 
Station which is about four miles from 
Gangatikuri. The post card actually bears 
the seal of the post office at Banwaribad, 
‘but this is not inconsistent with the post 
card being dropped at the station and 
thence taken to the local post office where 
ig was stamped. Our attention was drawn 
to a Postal Guide of 1937 to show that 
there is a post office at Gangatikuri alsə but 
this again is satisfactorily explained. 

“From Gangatikuri I went to Murandi to serve 
another notice. From Murandi I went to Pachi- 
mudi to serve a notice there. On the way I posted 
the post card in the letter box, at Machandi Rail- 
way Station...l wrote the postcard at the Machandi 
Railway Station.” 

There can be no doubt, as the Subordi- 
nate J udge says, that the peon went:to the 
locality. He is no longer in the service of 


the Burdwan Raj, being a deed-writer at. 


present. He is corroborated by two wit- 
nesses. One of these is defendants’ witness 
No. 2, Manindra Nath Banerjee, who was at 
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Gangatikuri and saw the peon. This wite 
ness is a Pleader of Katwa, but he happened 
to goto Gangatikuri for Jagadhatri Puja 
on the invitation of defendant No. 5. He isa 
friend of defendant No. 5 and works for his 
estate as Pleader now and then. He wag 
also not cited as witness in Suit No. 212, 
Nevertheless he appears to be a respectable 
person whom ordinarily one would not 
disbelieve. Defendant Witness No. 11 hag 
a shop near hy and also saw the peon‘ 
The names of these two witnesses however 
do not appear on the pecn's return of 
service Ex. O (1^. The attesting witnessed 
mentioned therein are: (1) Ramapada 
Ohatterjee, (2) Bepin Behari Kaibarta, (3) 
Jogendra (Joges?) Chandra Kaibarta, (4) 
Ramapada Bagdi Chcukidar by the pen of 
Joges Chandra Kaibarta ‘all of Gangatis 
kuri. As mentioned already the Subor 
dinate Judge has found that these are 
fictitious names, but this would not 
invalidate the service since he has found 
that the peon did goto the spot and serve 
the notice: Maharaja of Burdwan v. 
Tara Soondari Debi (1) and Provat Kumar 
Sinha v Bejoy Chand Mahatab (2). But 
if the names are really fictitious, it would 
affect the credibility’ of the evidence as to 
service. (After discussing evidence his 
Lordship ccntinued). Considering therefore, 
the evidence in the light of probabilities, I 
must hold that the sale-notices were 
regularly published and that the putni sale 
is not liable to be set aside, The parties ara 
bound by this decision on Issue No. 10 and 
the present suit is, therefore, liable to be 
dismissed. 

The next question which should also 
determine the fate of this appeal is a 
question of law, viz, whether the suit ig 
barred under s. 66, Civil Procedure Code. 
4, The Subordinate 
thit the suit is not so 
barred on the short ground that the heiys 
of Hemanta Kumar Nundy are no longer 
contesting the suit. This ground, however, 
does not apply because these heirs, viz., 
defendants Nos. 1, 2,3 are respondents to 
this appeal and have appeared through the 
Deputy Registrar. They do contest and 
their learned Advocate Mr: Surjya Kumar 
Aich has stated that he would adopt the 
arguments of Mr. H. D. Bose and Dr. Basak 
appearing for the other respondents being 
defendants Nos. 4, 5 and 6. Now the con- 
tention of the appellant isthat the defence 
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of bar under s. 66 is available only to 
the certified purchaser and those claiming 
through him, i.e. defendants Nos. 1, 2, 3 
and even defendant No. 7, but, thatit is not 
available to defendants Nos. 4 and 5, the 
auction-purchasers, nor to defendant No. 6 
the zamindar,non of whom claim through 
the certified purchaser Hemanta. It has 
been mentioned that prayer (chha) which 
asked for mesne profits and damages from 
defendants Nos. 1 to 3 and defendant No. 
.7 were withdrawn on February 17, 1934, 
whereupon the Advocates for these defend- 
ants stated thatthey would not contest. 
As to prayers (ka). and (cha) which 
asked for nadabi deeds from defendants 
Nos. 1 to 3, they were apparently not pres: 
sed at the trial and no issue was framed; 
they have certainly not been pressed in 
this Court by Mr. Das for the appellants. 
These defendants, however, were not dis- 
charged frcm the suit; they are parties to 
the decree of dismissal. f 

It is contended for the appellant that the 
present suit is not for declaration of title 
‘against defendants Nos. 1, 2, 3. and no 
‘Bpecific relief is claimed against them. 
On the other hand it is pointed out for 
‘the respondents that the relief which is 
now asked for, as comprised in the prayers 
(kha and ga) to be allowed to prosecute 
‘Suit No. 212, is based on the plaintiff's case 
‘of benami which is resisted by the heirs of 
the alleged benamidar, and if that goes 
thea the whole foundation of the suit 
(goes. It as been ‘held that ‘since a 
‘statutory ‘provision bars the equitable juris- 
‘diction cf the Courts, the section must be 
construed strictly: Buhuns - Koonwar vV. 
Lalla Bohoree Lall ‘(3) at p. 522", It is 
‘pointed out that the present ‘is ‘not a suit 
for title and possession as against the certi- 
‘fied ‘purchaser as was the case in Hanuman 
‘Prasad v, Jadu Nandan (4) and Umasasi 
Debi v. Akrur Chandra (5) upon which 
‘Dr. Basak for defendant No. 6 relied. 
Mr. P. R. Das forthe appellant has relied 
on two casés, Promatha Nath Palv.Mohini 
‘Mohan Pal 6) and Abinas Chandra v. 
‘Pratul Chandra (7). Inthe frst mention- 
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ed casethe question was whether the pre- 
sent s. 66 or the old s. 317 should apply 
andit was not disputed that if s. 66 
applied the suit was barred, To both 
cases no doubt the certified purchaser 
was a party but in neither case did he 
contest the suit, nor was it necessary to 
decide the question of benamiin order to 


give the relief asked for in the suit. 


Where the certified purchaser does not 
contest no question of bar under s. 66 
arises. Saradindu Chakravartt v. Gosta 
Behari Pramanik (s). But that is not the 
position here. The claim for the execution 
of nadabi deeds has not been presged. 
Still it is not a suit pursuant to an 
agreement made between the beneficial 
owner and the judgment debtor with the 
certified purchaser as a party not cone 
testing. The suit is now for relief, 
which cən only be given on declaration 
of title as against persons claiming 
title under a purchase certified by the 
Court, such persons being parties and con- 
testing the claims. That is the primary 
purpose. This being so, the suit is barred 
under s. 66 as against defendants Nos. 1, 2 
and 3. That being so again and in view ‘of 
the relief claimed, the suit must fail as 
against the remaining defendants also. On 
these two findings the appeal stands to be 
dismissed, I may however consider some of 
the other questions which have been argued. 
Issues Nos 7 and 8 are stated thus: 

“7, Was lot Gangatikuri purchased out of the 
income of debutter or personal estate of the 
plaintif in Money Execution Oase No. 66 of 1925 
and did the same become after that debutter or 
personal pro perty of the plaintiff? 8. Waa the 
plaintiff or his trustee ever in possession of the 
mahal in suit ee were they dispossessed by defen- 
dants Nos. 4 and 5 

The iang SANA Judge has found that 
the puint in question was purchased by 
the Maharaja Sir Manindra Nundy in the 
benami of Hemanta Kumar Nundy out of 
the income of the debutter estate of the 
plaintiff, that the Maharaja was the agent 
of the plaintiff and as such was in posses- 
sion, and that Hemanta Kumar was not in 
possession, (After discussing evidence his 
Lordship proceeded further.) Upon the 
evidence I hold that lot Gangatikuri was 
purchased out of the income of the debutter 
estate of the plaintif, that Hemanta 
Kumar Nundy was a mere benamidar, and 
that the property is the debuttar property 
of the plaintiff. The next question is 
whether, if the other material issues are 
decided in favour of the plaintif, he is 
soe 7 OWN 208; 75 Ind. Oas. 19%; AIR 1923 Cal, 
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entitled tô relief að prayed for in paras. 
(kha) and (ga) of the plaint. As mentio.ed 
already, this is what Mr. r. R. Das for the 
appellant is pressing for in tms Oourt. 
Issue No. ll runs thus: -‘Is the result of ‘litle 
Suit No. 212 of 1926 of this Uourt binding 
on the plaintiff and 18 he estopped from 
challenging it?’ The view taken by the 
Subordinate Judge is this: Itis not proved 
that the sons ot Hemanta withdrew Suit 
No. 212 by collusion witn the defendanis 
in that suit, though the circumstances are 
suspicious. At the same time since March 
1930 the sons of Hemanta had been repu- 
diating their alleged character as benamidar 
for tne present plaintiff and therefore the 
suit ceased to be the present plaintiff's suit 
after that repudiation. ‘nat was more 
than three years before the institution of 
the present suit and it would be inequitable 
to permit the present plaintiff now to con- 
tinue Suit: No. 212. Ido uot tniak however 
the equities of the mater are against the 
present plaintiff. lf there was trauduleat 
repadiation of plaintiff's title, sucn repu- 
diaton would nob convert piaimuit's suit 
iato taeir suit, i.e. the suit of Hemania’s 
soos. But if plaintitf is nob bound by their 
witndiawal tnea he can have the wiwi- 
drawal order set aside, subject of course 10 
limitation. ‘This 1s now tue convention for 
tne appellant. lt appears that after tne 
deatn of Hemanta and Maharaja Sir Maniu- 
dra, the present planti applied ou Marca 
27, 1930 to ba made party cceplarauif 
in Nait No. 212. lnis application, being 
opposed by the sons ot Hemauta, was 
rejected on April 26, 1930. hen ne 
applied to be made pariy defendant. I'ne 
application being opposed was similaily 
rejected on June 26, Ləl, ‘The order was 
upneld by the Higa Court on revision on 
December 4, 1931. 

Now it appears from the Oourt’s orders 
put in eVidence that whe applications by 
the present plaintul was made on bwy 
grounds: (1) that he was tue bdenencial 
owaer, Hemanta being a mere benamidar, 
(2) that ue apprehended ihat the vustensivle 
plaintiffs, viz Hemanta’s heirs, were in 
coliusion with the defendants and would 
not prosecute the suit. ‘Toe Ovuris tosk 
the view that ihe question of benam, 
which was disputed, need not be decided. 
On the oner point tue1e was an assurance 
trom Hemantas heirs tnat twey would 
prosecute the suit. 
urged by the present plamuiis taied. 
Another point, viz. delay iu making tue 


ppplication, was also considered against the 
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present plaintiff, but really the question o 
delay would not come in until there was ar 
w#pprenension in the mind of the plaintiffs 
tnat Hemanta’s heirs would not prosecute 
the suit, Lt appears that Hemanta's heir: 
as also the auction-purchasers opposed the 
applications of the present plaintiff. Yer 
having got tne application out of the wa) 
finally on December 4, 1931, Hemanta’ 
neirs on Maren il, 1942 appled to with 
draw the suit. This application was allowed 
with costs to the defendants. Thee orah 
evidence (vide defendant’s witnesses Nos. Ji 
and Y) goes to show that the decree for Coste 
was not executed. Tne circumstances go tos 
snow that Hemanta’s heirs made a false 
statement wnen they represented to the Court 
that they would prosecute Suit No. 212, 
‘ney could not nave cnanged their minds 
so soon. ‘I'he petition for withdrawal, Ex. 3, 


‘Contains false statements once it is found 
‘that (|) Hemanta was benamidar (2) his» 


heirs did nos intend to prosecute the suit. 
it 1s nos their case that they were in need 
of funds and the present plaintiff would 
not give them any. Ilixhibit ə, the written 
Statement o Lhe auction purchasers in that 
suit, snows that they knew that Hemanta 
was benamidar for the present Plaintiff. 
Therefore the latter's application was oppos- 
ea py toe other parties with full know- 
ledge ot tue real pusimon. it seems to me 
tnerefore that Mr. Das is rigat in contend- 
lug tnat the Uouris would not have reject- 
ed ulu application uf the present plaintiff 
lo be joined as party if they had known 
taat he was the real owner and that the 
benamidar was going to witadraw from 
the suit bulh of which facts were fraudu- 
ìentiy concealed trom the Uourt. 

la uis Judgment of December 4, 1931 
Mior, J. remarked tnat the present plaint- 
uf might have his remedy in a separate 
Bull. ossibly tnis 18 that suit. There are 
Cases in walen a trustee has io breach of 
tue trust failed to Garry on a suit and the 
benencial owner nas ben allowed to come 
ln, and the suis did not end wito the with- 
drawal ot the parties: Sankaralinga Nandan 
v. Hajeswura Dorar (9), Sham Kumari 
V. kaja Kameswara Singh Bahaaur (10), 
Kunju Kombi achan v. Ammu (11) and 
Jaimala Kunwar v. Cotlector of Sanaran~ 
pore (iz). . i018 18 because the benamidar 

(9) 31 M 236; 351 A176; 18 M L J 387 (P O), | 

WU, 3114176; 32,0 27; öar. 608; SUWON 186 


Oj 
U1) ALR 1932 Mad. 31; 135 Ind. Oas. 8; 6l MLJ 


` 549; di L W 548; Ind, Kul. (1932) Mad. 40, 


uz) 55 A 82d; i4¥ ind. Cas. 704; A I R1934 All. 4; 
(luss) A Lid liz; GRA 949, i 
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represents the real owner. It is open to 
the latter to apply tobe joined in the 
action but whether he is joined or not, he 
is bound by the result of the proceeding 
unless it is revoked : Gour Narain v. Sheo 
Lal Singh (13). Mr. Das has also referred 
us to Pultenly v. Warren (14), for the pur- 
pose of showing that there is a principle 
upon which Oourts should act, viz. 

“ “to relieve parties against that injustice occasioned 
by its own acts or oversights at the instance of the 
party against whom the relief is sought.” 

Mr. Das has also drawn our attention to 
cases of foreign Courts’ judgments being 
attacked on the ground of frand: Aboulojf 
v. Oppenheimer (15) and Vadala v. Lawes 
(16). The same principle is embodied in 
8. 13, Civil Procedure Code andit is follow- 
ed where the Oourt in the previous case 
was misled by fraud and not merely by 
perjured evidence: Kedar Nath Das v. 
Hemanta Kumari Dasi (17) and Manindra 
Nath v. Hari Moncal (18). It has been 
suggested by learned Counsel for the res< 
pondents that plaintiff's proper course was 
to bring a suitfor declaration of title with 
consequential relief by way of injunction 
restraining Hemanta's heirs from pr ceed= 
ing with Suit No. 212. But because plaint- 

„iff might have done that, it does not follow 
that he is disentitled from seeking his 
remedy in another form. Hemanta’s heirs 
gave out that they were going to prosecute 
Suit No. 212. The present plaintiff was 
therefore entitled to await the result of the 
suit. It was when the suit was withdrawn 
that his cause of action arose. It cannot be 
said that he was bound to bring a declara- 
tory. action before that. From this point of 
view it seems to me that, subject to other 
material issues being found in favour of 
the appellant, he would be entitled to have 
the order of withdrawal in Suit No. 212 
oes and to prosecute the said suit fur- 
ther. 


The next issue which may be considered 
is that of limitation. Tne Subordinate 
Judge has held that the suit is time- barrrd. 
This question has to be considered from 
. (48) 461A 1; 49 Ind. Cas, l; A I R1918 P O 140; 
46 O 566; 17 A Ld 66; 368ML J, 68,9 LW 335; 
230 W N5211 U P L'R(PO)l; 12 Bur. LT 122 


Je 
(14) (1801) 6 Ves. Jur. 72; 31 E R 944. 
(15) (1883) L0 Q B D 295:52 Ld Q B 1,47 L T 225; 
31W Ro? 


592 (890) 25 Q B D 310; 63 L T 128; 38 WR 
4. À 4 
ö ea CW N 447; 22 Ind. Oas. 709; A IR 1915 
Ai. e 5 
(18) 24 O W N 133; 54 Ind, Oas. 626; A I R 1920 
Qal, 126, . 
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the point of view of prayers (kha) and (ga). 
From that point of view the suit is not for 
setting aside a putni sale and the plaintiff 
is precluded by O. XXIH, r. 1 (8), Oivil 
Procedure Code, from bringing a fresh suit 
fcr such relief. He must first have the order 
of withdrawal set aside whereupon the 
Suit No. 212 will revive: Partab Singh v. 
Bhabuti Singh (19), at p. 192*. Therefore 
so far asthis point is concerned, the plaint- 
iff’s cause of action arcse as from the date 
of the withdrawal of the Suit No. 212, viz, 
March 11, 1932, from which date he would 
get six years under Art. 120, Limitation 
Act. Even if Art. 95, be applicable and the 
period should be three years the suit was 
filed within time on March 24,1933: A. V, 
Balakrishna Menon v. Rangan Pattar 20). 
It is not necessary to determine here whe- 
ther there would be any barto the appel- 
jant as- representing tke debutiar estate 
being substituted as plaintif in Suit 
No. 212. 

It was pointed out for the respondents 
that the appellant's creditors had already 
withdrawn the greater part ofthe balance 
of the purchase money realızed by the putni 
sale amounting to over Rs. 18,000, that the 
zamindar respocdent would be entitled to a 
large sum as putni-rent ana that under s. 14 
of the Patni Regulations he would be liable 
to indemnify the -auction-purchasers. So it 
is contended that on equitable grounds the 
appellant should, if he snould succeed at 
all, be put upon terms. In view of our 
findings this contention need not be deters 
mined. Having regard to the finding that 
the sale notices were duly published and the 
sale is not lidble to be set ‘aside, and the 
further finding that the suit is barred 
under 8. 66, Civil Procedure Code the appeal 
must fail and the judgment of dismissal 
of the suit must be affirmed, Defendants 
Nos. 4,5 and Gare entitled to their costs 
in this Court. The costs will be divided 
equally as between defendants Nos.4 and 
bon the one hand and defendant No. 6 on 
the other. Defendants Nos. 1 to- 3 are also 
entitled tothe costa which have already 
been deposited. Defendant No.7 does not 
appear and will not get costs. The two 
applications for the admission of additional 
evidence will stand dismissed. Let the 

(19) 40 I A 182; 21 Ind. Oas. 288; 35 A 487;16 O O 
247; 11 A L J 901; 17 O WN 1165; (1913) M W N 
785; 14M L T 299; 25M LJ 492;11 A LJ 9301; 18 O L 
J 381,15 Bom. L R 1001 P O). 

(20)31 M L J 334; 69 Ind. Oas, 326; A I R 1922 

< Mad. 189, 45 M 10; 14 LW 334; (1921; M W N 775; 30 
M LUT 77. : ; 
-Pago of 40 L A, [Hd] 
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documents filed along with the applications 
be returned to the respective Advocates. 
Patterson, J—I agree. 
D. i Appeal dismissed. 





PATNA HIGH COURT 
Appeal from Appellate Order No. 238 
of 1938 
April 17, 1939 
DEAVLE AND ROWLAND, Jd. 
RAM KHELAWAN CHOUDHURY 
—APPLIOANT-—APPELLANT 
versus 
RAMUDAR CHOUDHURY— 
OPPOSITE PanTy—RESPONDENT 
Civil Procedure Code (Act V of 1908), s.47—Sutt 
heard and decree passed in favour of plaintiff after 
his death — Decree, whether nullity — Judgment- 
debtor knowing of plaintiff's death after sale in exe- 
cution but before tts confirmation — Whether can 
apply under s. 47 for setting aside sale on ground 
that decree was nullity—Haecuting Court, whether can 
see whether decree was nullity. 
. The executing Court cannot set aside a decree, 
but it is open to the executing Oourt to see whether 
the decree under execution was or was not null and 
void, Jungli Lal v. Laddu Ram Marwaré (1), 
reliedon. | A ; 
The question whether a decree is null and void on 
the ground of the death of a party can be raised in 
execution. 
Where the plaintiff dies before the hearing and the 
‘decision of the suit anda decree is passed subse- 
quently in favour of the deceased plaintif, the ques~ 
tion is one of jurisdiction, and therefore it is im- 
material that the decree was passed for an amount 
‘which was admitted by the defendant, Such a decree 
isa nullity and must be treated as such in the exe- 
cution proceedings, Where the judgment-debtor 
only comes to koow of the death ofthe plaintiff, 
more than three years after the decree and more 
than afortnight atter the execution sale itself, but 
before its confirmation, he does not lose his right to 
‘object in execution that the sale should be set aside 
on the ground of the decree being a nullity. Vishva- 
‘nath Dynanoba v. Lallu Kabla (3), relied on, P.M, 
‘A. M. Vellayan Chetty v. Jothi Mahalinga Aiyar (4), 
and Beni Madhab Roy v. Bisseswar Bharati (5) 
distinguished. h 
. A, from an order of the Subordinate 
Judge at Darbhanga, dated March 23, 
1938, reversing an order of Munsif at Dar- 


bhanga, dated April 7, 1937. 

Messrs. S. N. Hai, M. N, Pal and R. 
Choudhury, for the Appellant. 

Messrs. L. K. Jha and Rati Kant Chouahe 
ury, for the Respondent, 

Dhavie, J.—This is an appeal by the 
judgment-debtor who applied under s. 47 
of tne Code of Civil Procedure for setting 
an execution sale aside on the ground that 

‘the decree, in execution of which the sale 


had been held, was null and void as the 
plaintif had died before' the hearing and 
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decision ofthe suit. The application was 
allowed by the trial Court, but on appeal 
the lower Appellate Oourt held that the 
decree was only voidable at the instance 
of the plaintiff's representatives, that hav- 
ing been passed for the amcunt admitted 
by the defendant, there was no prejudice 
done to this party, and that therefore the 
sale ought to stand. The facts have been 
found beyond dispute. The plaintiff died 
in Benares on May 20, 1934, while the suit 
was heard on May 22, 1934, and decreed 
on the 25th of that month for the amount 
admitted by the defendant. The decree 
was afterwards assigned by the widow of 
the plaintiff to Ramudar Ohoudhury, res» 
pondent before us, who executed the decree 
and brought the judgmentedebtor’s property 
to sale on July 27, 1936, and purchased it 
himself. The judgment-debtor’s applica- 
tion, out of which the present appeal 
arises, was made on August 25,. 1936, and 
also asked for setting the decree aside, a 
prayer which must, as it stands, be ignored. 
‘The executing Court cannot set aside a 
decree. Butit is open to the executing 
Court to see whether the decree under 
execution was or was not null and void 
Jungli Lall v, Laddu Ram Marwari (1). 
It has been contended on behalf of the. 
appellant that the view of the learned Sub- 
ordinate Judge on the authority of Goda 
Coopooramier v. Soondarammall (2), that a 
decree in favour of a dead person is not 
a nullity but is only voidabie at the instance 
of his legal representative is erroneous 
‘and opposed to a decision of the Bombay 
High Oourt in Vishvanath Dynanoba. Vv. 
Latiu Kabla, 4 Ind. Oas. 137 (3) and should 
not be accepted as the Bombay decision 
was referred to with approval in our 
Full Benen decision in Jungli Lall v. 
Laddu Ram Marwari (1), to waleh I have 
referred. What was held in the Bombay 
case was thata Court has no jurisdiction 
tomake a decree whether against or in 
favour of a deceased person, with the sole 
exception of the special case provided for 
in O. XXII, r. 6, where one of the parties 
dies after ali that the parties are required 
to dohas been done in the case and there 
is an adjournment merely for the purpose 
of enabling the Court to prepare and pro- 
nounce its judgment. The actual decision 
in Goda Coopooramier’s case (2), was that 
where a decree had been passed in favour 


(1) 4P L J 240; 50 Ind, Oas. 529; (1919) Pat. 105; A 
I R1919 Pat, 430 (F B). 

(2) 33 M 167; 3 Ind. Cas. 739,6 M LT 271. 

(3) 4 Ind. Uas. 137; 11 Bom, L R 1070, 
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of a decessėd plaintiff on the day of his 
‘death, which occurred before the case was 
taken ip for disposal and heard, his re- 
presentatives were barred from bringing a 
fresh suit on thesame cause of action and 
for the same relef. In support of this deci- 
sion the learned Judges referred among 
other things tothe provisions of s.. 371 of 
-the Oivil Procedure Code of 1882- and 
0. XXI, r. 9 of the Civil Procedure Oode 
now in force. They also referred to the 
English view that asuit abates on the death 
ofa party and the American view to the 


contrary. [am not sure that those obser- 
vatious were not really mere obiter 
in the circumstances of the case. 


Nor dothe learned Judges refer to the 
question of jurisdiction on the death of a 
party in circumstances other than those 
-dealt within O. XXU, 1. 6. Several other 
-cases have been referred to before us, but it 
does not seem necessary to deal with them, 
for they are easily distinguishable on the 
facts. P.M. A. M. Vellayan Chetty v. Jothi 
Mahalinga Aiyar (4), for instance is dis- 
tinguishable on the ground: that it was a 
case of the death of one of the . defendants 
‘and not of the’ sole defendant, and it is 
-obvious that where one of the defendants 
dies, the death need not be.any1zeascn for 
the. suit to abate against the living defend- 
ants. as well. The question is one of juris» 
-diction, as was pointed out by. Chanda- 


Varkar, J. in Vishvanath’s case from 
‘4A Ind. Cas. (3), and therefore it 
‘is immaterial that the decree was 


-passed for an amount which was admitted 
.by the respondent. In my opinion, .the 
decree wasa nullity and must be treated 
‘a8 such in the execution proceedings. 

. The learned Advocate for the auction- 
purchaser-respondent endeavoured to sup- 
sport the order of the lower. Appellate 


‘Court on the authority of cases like 
that from 39 Madras [P. M A. M. 
-Vellayan Chetty V. .Jothi Mahalinga 


-Atiyar (4)] and on the additional ground 
that the judgment-debtors application 
-under s. 47, was itself not competent. He 
should have applied, so it was argued, 
.before the property was sold in execu- 


‘tion, and in support. of this conten- 
- tion Beni Madhab Roy, v.. Bisseswar 
Bharati, 15 Ind, Oas, 436 (5), was 


cited. Butit has been found as a fact in 
the present case that the judgment-debtor 


(4) 39 M 386; 28 Ind. Cas. 83. 28M L J 138; 2 LW 


166; (1915) M W N 201; A I R 1916 Mad. 574. 
y 15 Ind. Cas. 436; 16 0O LJ 549; 17 OWN 


182 —27 & 28 


sixANDAR v. KARAM Nisuan ` (LAH,) 


209 


only came to know of the death of the 
plaintif cn August 14, 1936, more than three 
years after the decree and more than a 
forinigit after the execution sale itself. It 
is impossible in such cireamstances to hold 
that tLe judgment debtor ought to have 
objected to the execution before the sale.. 
Some question was also raised regarding 
whether the judgment-debtor should pro- 
ceed by application or by suit in the 
circumstances of this case. It does not 
seem to me- necessary to deal with this 
question either in view of the provisions 
of sub-s. 2 of s. 47 of the Oivil Procedure 
Oode, for it has been definitely ruled in 
this Court that the question whether a 
decree is null and void on the ground of 
the death of a party can be raised in execu- 


‘tion, and I am not prepared to hold that 


in the circumstances of this case where 
tbe judgment-debtor only became aware 
of the nullity of the decree after the sale 
but before the last date on which he could 
have applied under O. XXI, r. 90, for 
having the sale set aside on any ground 
indicated in that provision of the law, the 
judgment-debtor has lost his right “to 
object in execution because the sale. has 
already taken place but has nof been 
confirmed. , 
I would, therefore, allow this appeal with 
costs, set aside the decision of the lower 
Appellate Court and restore that of the 
trial Court. < : : 
Rowland, J—I agree. . 
8. ~> “. ~ Appeal allowed. 


eel 


LAHORE HIGH COURT . 
First Civil Appeal No. 192 of 1937 
May 2, 1938 
ADDISON, AG. O. J. AND DIN Mogamman, J. 
SIKANDAR—DEFENDANT—ÅPPRELLANT 
versus 


` Musammat KARAM NISHAN AND OTHERS. 


—PLAINTIFE&S AND OTHERS:-—LE¥EBNDANTS—~ 


: RESPONDENTS 
Punjab Colonization of Government Lands Act 
(V of 1912), s. 21 (a)—Land originally held by per- 
gon as tahud khawahi tenant—Occupanty righis 
conferred on his widow—Succession to tenancy, how 
governed—Custom (Punjab)—Succession—Khokhars, 


_Self-acquired property—Daughters v. Collaterals— 


Res judicata— Finding im favour of pro forma 
defendant—Whether can be res judicata in subsequent 
Suit. -`` - 

The expression “first allotted”. in s, 21 (a), Punjab 
Oolonization of Government Lande Act, describes 
the creation of tenancy, Where therefore océupancy 
rights have been conferred upon a widow in land 
originally ‘held by her husband as tahud khawaht 
tenant, she should be treated as person to whom 
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the tenancy was first allotted and the succession to 
the occupancy rights held by her would be govern- 
èd by s. 21 ya). It cannot be contended that ten- 
ancy was allotted to her on account of the services 
of either her husband or his father. The fact ofa 
person being the recipient of a lease and his con- 
tinuance in possession ag such, is to render no 
service to the Crown. The word ‘services’ as used 


in s. 21 (a) evidently refers to some sort of signel ` 


service rendered either in the Military or the Uivil 

' Departments or in any other way which may de- 
serve the recognition of the Government, but it 
definitely does not allude to the mere fact of being 
a lessee from the Government. Consequently the 
Oollector is not empowered under the law to make 
a nomination from among the male agnates of 
either her husband or his father. His choice, in 
these circumstances, is confined unders, 21(a) to 
the issue of the female tenant to whom the tenancy 

_is first allotted. He can make the choice of all the 
jssues and is not enjoined to confine his choice to 
one only from among this group. Keasoningin Hira 
v. Jat Kaur (1) and Jowali v. Mangal Singh (2), 
differed from, Dewa Singh v. Gian Singh (3), approv- 
ed. |p. 212, cols. 1 & 2.j 

Among Khokhars daughters exclude male collaterals 
in succession to the self-acquired property of their 
father. |p. 211, col. 1.] 

A finding in favour of a party joined as pro 
forma detendant and not a necessary party in 
previous suit does not operate as res judicata in 
subsequent suit. [p. 213, col. 2.] 

|Case-law referred to.) 


F. 0. A. from the decree of the Senior Sub-. 


Judge, Montgomery, dated March 10, 1937. 

Messrs. Achhru Ram and Indar Dev Dua, 
for the Appellant. 

Messrs. R. C. Soni and Manzur Qadir, 
for the Respondents (Plaintiffs). 

Din Mohammad, J.—The suit out of 
which this appeal has arisen was. instituted 
by Musammat Karam Nishan, Musammat 
Ghulam Fatima and Musammat Amir 
Begum, daughters of one Ghulam Farid 
Khan, for a declaration that they were 
entitled to succeed to the property left 
by their mother, Musammat Subhano, in 
preference to the collaterals of their 
-father. It was alleged in the plaint that 
their father was succeeded by their mother, 
Musammat Subhano, who died about 24 
years prior tothe institution of the suit. 
‘They were four sisters, one of whom, 
Kher Nishan, had died in the lifetime of 
their mother leaving her. surviving a son, 
Allah Yar Khan. Of tne remaining three 
sisters, Musammat Ghulam Fatima was 
sild unmarried. Their mother was in pos- 
session of a considerable area of land in 
some of which sne had proprietary rights 
and in some occupancy rights. T'he land 
in which Musammat Subhano held occu- 
Ppancy rights was originally in possession of 
_tpeir father asa tahud.khawahi tenant of 
-which the occupancy righis were later 
conterred by the Government on Musammat 
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Bubhano. On the death of their mother 
they were entitled to succeed to the whole 
property of their deceased father which 
was non-ancestral and to which under 
the Customary Law of the District they 
were entitled to succeed in preference 
to their father's collaterals. It was further 
alleged that in a previous suit between 
Riaz-ud+Vin and Lashkar on the one hand 
and Musammat Subhano and her alienee 
on the other, it was held by the Chief Court 
of the Punjab that in the matter of suctes- 
sion to the non-ancestral property, the 
daughters had a preferentialright to suc- 
ceed and that that judgment operated as 
res juaicata. ‘lhey were still in possession 
of the land but asa cloud had been cast 
upon their right, this declaration was being 
sought to remove that cloud. f 

Five defendants were originally implead- 
ed in the suit, of whom Allah Yar was 
madea plaintiff by an order dated Decem- 
ber 21, 1935. Of the remaining four 
defendants, Musammat Sadan, daughter of 
Riaz-ud-Din, appeared in Oourt on May 7, 
1936, and made a statement to the effect 
that alihough half of the property left by 
Musammat Subhano had been mutated in 
the name of her father, she disclaimed all 
connection with thatland sand as the proe 
perty was acquired by Ghulam Farid 
Khan the plaintiffs were entitled ..to 
succeed to it in preference to his co!laterals. 
Muhammad, Sadiq and Sikandar, sons of 
Lashkar, were thus the only defendants 
who remained to contest the suit. These 
defendants raised several defences con- 
tending inter alia that unders. 21 (a) of 
Act V of 1912 they had been nominated 
by the Collector and as he was empowered 
to nominate a successor to Musammat 
Subhano as regards the occupancy rights 
tbat she held, the plaintifis were not in 
a position to contest the Collector's 
So far as the proprietary lands 
were concerned, married daughters were 
excluded by collaterals and inasmuch as 
al) the plaintifis had married, they had 
no rights left. As regards the previous 


judgment ofthe Punjab Chief Court, it 


was urged that it did not operate as 
res judicata. lt may be remarked . that 
these defendanis.mainly based their case 
on the custom applicable to the Rajput 
tribe living in the Pakpattan Tahsil of 
the Montgomery District, although in the 
heading of the plaint it had been stated that 
the parties’ belonged to the Dipalpur Talsil 
of the Montgomery District. 

Inthe first instance certain preliminary 
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issues raised by the defendants were dis- 
posed of and it was held that the suit as 
framed lay, that the plaint was properly 
valued for the purposes of jurisdiction, 
that the Secretary of State was not a 
necessary party and that the suit was not 
barred under s.36 of Act V of 1912. Later, 
issues of facts were framed and after the 
parties had produced both oral and docu- 
mentary evidence, the Senior Subordinate 
Judge came to the conclusion that the 
deci8ion in the previous suit operated as 
res . judicata and that among Khokhars 
daughters excluded male collaterals in 
succession to the  self-acquired property 
of their father. He consequently granted 
the plaintiffs a declaratory decree in terms 
of therelief prayed for. Sikandar alone 
has appealcd. It may be remarked at the 
outset that the present appeal does not 
affect more than 1/12th of the property in 
suit. Riaz-ud-Din, in whose favour half of 
the property in suit was mutated, left only 
one daughter Musammat Sadan, and as 
stated above she has confessed judgment. 
Similarly Allah Yar, who had succeeded 
to 1/4th (£ the property, has been joined as 
a plaintiff in the suit. Of the three sons 
of Laskbar, whose names were entered 
as owners of the remaining 1/4th of the 
property, Sikandar alone has appealed and 
he is not entited to more than 1/12th. He 
has not submitted his appeal on behalf of 
his two other brothers under O. XLI, r. 4, 
Oivil Procedure Code, and the suit being 
not orie:-by the reversioners in which a 
declaration obtained by one would enure 
for the benefit of all, ihe appellant, even 
if successful, cannot claim any relief in 
respect of more than 1/12th of the land in 
suit. 

It may also be observed that although 
an allegation was made in the plaint that 
one of the plaintifs, Musammat Ghulam 
Fatima, was still unmarried, this position 
cannot be maintained in the present 
appeal. Theallegation in the plaint was 
resisted by the defendants who hadeven 
at the time of the mutation urged that 
Musammat Ghulam Fatima had married and 
their plea was upheld. In spite of this 
clear denial by the defendants, the plaint- 
tiffs do not appear to have pressed the 
matter further and no issue was framed. 
Consequently, wè shall proceed on the 
assumption that Musammat Ghulam 
Fatima’s claim, if any, is on a line 
with her other sisters. Inthe disposal of 
this case it would be necessary to keep the 
two kinds of properties m suit apart 
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from each other as different incidents attach 
to each. As stated above the bulk of 
the property consists of occupancy rights 
in the lands which were originally held 
by Ghulam Farid Khan as a tahud khawaht 
tenant. In order to understand how tahud 
khawahi tenants were dealt with at the 
time of the colonization of this district. 
reference may be made to Para. 201 of 
the Punjab Colony Manual (revised edition), 
the material portion of which reads as 
follows : 

“There was also in the Nili Bar area a large 
number of lesees of Government waste land, of 
areas varying between 6000 acres and 4 or 5. 
Detailed inspections of all these leased lands were 
carried out, and recommendations made according 
to the extent to which the conditions of the leases 
had been fulfilled. Eventually, Government sanc- 
tioned, for the smaller lessees, allotment on ordinary 
peasant conditions of 150 percent of the existing’ 
cultivated area.... There was also an immediate 
conferment of occupancy rights. The price to be 
eventually charged for proprietary rights was the 
ordinary peasant price... The same principles were 
applied to most of the large leases.” 

It was in pursuance of this policy that 
occupancy rigats were conferred upon 
Musammat Subhano by an order of the 
Government dated December 22, 1927, and 
itisin these circumstances that it is now 
to be determined as to how the succession 
to the occupancy rights will follow. The two 
principal sections which deal with succes- 
sion to tenants under the Colonization of 
Government Lands Act are ss. 20 and 21. 
Section 20 comes into play only when an 
original tenant dies. Tne term ‘original 
tenant’ excludes a female tenant and 
consequently it is not to be considered in 
this case. Section 21 unfortunately is not 
happily worded and before coming to a 
definite conclusion as to whether it governs 
the present case and if so which part of 
it, it will be necessary to reproduce it at 
length. It is couched in the following 
terms: 3 

“When, after the commencement of this Act, any 
male tenant, who is not an original tenant, dies, or 
any female tenant dies, marries or remarries, the 
succession to the tenancy shall devolve 

(a) in the caseof a female, to whom the tenancy 
has been first allotted, onthe successor nominated 
by the Collector from the issue of such female tenant, 
or from the male agnates of the person on account 
of whose services the tenancy was allotted to her; 

(b) in all other cases on the person or persons, who 
would succeed if the tenancy were agricaltural land 
acquired by the original tenant.” f 

‘The substantive part of this section evi- 
dently applies as this is a case wherea 
female tenant has died. So far the matter 
is clear but the question whether cl. (a) or 
cl. (b) would come into play is not free from. 
difficulty. On the one hand, it is contended 
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for the appellant that cl. (a) applies and 85 
the - Collector was fully empowered to 
nominate a successor to Musammat Subhano 
by virtue of the powers conferred upon 
him by cl. (a) and inasmuch as he has 
made a nomination, the plaintiffs have not 
‘a leg to stand on. On the other hand, it is 
urged by the respondents that Musammat 
Subhano not being the tenant to whom the 
tenancy was first allotted, cl. (b) will come 
into operation and inasmuch as under the 
custom applicable tothe parties daughters 
succeed’ to the self-acquired property of 
their father in. preference to the collaterals, 
they would be preferential heirs in this 
‘ease and would exclude the collaterals both 
in the case of proprietary and in the case 
of cecupancy rights. After giving full 
weight to the arguments addressed to us, 
we have come to the conclusion that in the 
matter of succession to the occupancy rights 
held by Musammat Subhano cl. (a) of s. 21 is 
applicable ard not cl. (b) but at the same time 
we are disposed to hold that the nomination 
of the reversioners of Ghulam Farid Khan 
by the Oollector was ultra vires and that 
he could make his choice only from among 
the daughters of Musammat Subhano and 
from none else. The Oollector exercised 
his power of nomination on the ground that 
although Musammat Subhano was the 
person to whom the tenancy was first 
allotted it was allotted.to her in recognition 
of the services of ber husband or his father 
and the fact oftheir being the original 
lessees was treated as tantamount to their 
having rendered a service within the 
meaning of cl. (a).. 

On appeal the Oommissioner merely 
contended himself by saying that the ten- 
ancy was. first allotted under the Act to 
Musammat Subhano and that the persons 
nominated by the Collector were the proper 
persons to have been nominated under s., 21 
(a). We are inclined to agree both with 
the Collector and the Commissioner to this 
extent that it was Musammat Subbano to 
whom the tenancy was first allotted under 
the Act, but we are not prepared to concede 
‘that. it was on account of the services of 
either Ghulam Farid Khan or his’ ‘father 
that the tenancy was so allotted. The fact 
of a person being the recipient of a lease 
and his continuance in possession as such 
is to render no service to the Crown. The 
word ‘services’ as used in this clause 
evidently refers to scme sort of signal 
service rendered either in the Military or 
‘the Civil Departments or in any other way 
which may deserve the recognition of the 
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Government, but it definitely does not 
allude to the mere fact of being a lessee 
from the Government. Consequently the 
Collector was not empowered under the 
law to make a nomination from among 
the male agnates of either Ghulam Farid 
Khan or bis father. His choice, in these 
circumstances, was contined under s. 21 
(a) to the issue of the female tenant to 
whom the tenancy was first allotted and 
it was the plaintifis whocame under this 
category and none else. In this view of the 
law it is not necessary to discuss cl. 'b) of 
s. 21 as that clause comes into play only 
if c). (a) does not apply. We have no hesi- 
tation in holding therefore that the proper 
group from which a successor could be 
nominated was that of the plaintiffs and 
inasmuch as they are in possession of the 
property they are entitled to the relief 
prayed for. It was argued in this connection 
that in so far as the Collector could make 
bis nomination from the issue of Musammat 
Subhano, he could nominate only one of 
the plaintiffs and that inasmuch as all 
plaintifis were. claiming -the relief, it could 
not be granted to them. This however is 
an erroneous view of looking at the matter. 
In our opinion, the Collector could, if he 
so desired, make his choice of all the 
plaintifs and was not enjoined to confine 
his choice to cne only from among this 
group. < < 

We may in passing refer to the authori- 
ties which were relied upon by the parties 
in the matter of the applicability “or other- 
wise of s, 21 (a). “In Hira v.*Jat Kaur 
(1) the land was originally allotted to one 
D in 1899 as abadkar, who however died 
before he had fulfilled the conditions cf the 
grant. The land was then mutated in the 
name of his widow who acquired the 
tenancy rights in 1904. On her death in 1923 
a question arose as to whether her daughter 
or the brother of her deceased husband 
succeeded to her. A Division Bench of this 
Oourt held that the tenancy had been first 
allotted to a female and censequently s. 21 
(a) applied. This decision was relied upon 
in Jowali v. Mangal Singh (2) by another 
Division ‘Bench of this Oourt where also 
a Widow had been granted occupancy 
right in the land of which her husband 
was the abadkar. In Dewa Singh v. Gian 
Singh (3) however a Divisicn Bench of 
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this Gouri differed from the reasoning 
employed in the two judgments referred to 
above and remarked that the words “first 
allotted” described its creation. We are in 
respectful agreement with the principle of 
law enunciated there and it is on that basis 
that we have treated Musammat Subhano 
as the person to whom the tenancy was 
first allotted, In Gurdit Singh v. Man Kaur 
(4) it was Observed that where the widow 
of an original grantee is in possession in 
accérdance with s. 20 (b), the succession 
would prima facie be governed by the 
provisions of s 21, This judgment is beside 
the point. Harnamo v. Dewa Singh (5) 
so far as it goes, is correct but it affords 
no help in the decision of the present 
case. < i 

It now remains to consider whether the 
daughters exclude collaterals in the matter 
of successicn to tbe land held in proprie- 
tary rights. The appellant mainly relied 
upon the Answer to Question No. 59 in the 
Customary Law of the Pakpattan and 
Dipalpur Tahsils of the Montgomery Dis- 
_trict compiled in 1925, which says that 
among Rajputs daughters in the absences of 
sons get a share only until their marriage 
and that after their marriage the 
reversioners exclude them. Itis true that 
Khokhars are described as Rajputs by 
some witnesses and thatthe answer to the 
question .so far as it goes creates an initial 
presumption in favour of the reversioners, 
but in this case we consider that this 
presumption has been rebutted by a large 
number of instances in the family itself. 
It cannot be denied that when Musammat 
Subhano: alienated a part of her property 
to one Sham Din, it was held by the Chief 
Oourt of the Panjab that according to the 
customary rules generally prevailing among 
the agricultural tribes of this province, 
daughters have a preferential right of 
succession to it as against the reversioners 
and that the statement in the Customary 
Law referred to ancestral immovable pro- 
perty only and not to acquired property, 
It is also proved that when the present 
plaintiffs contested the gift which Musammat 
Subhano had made in favour of one Kunda 
Wattu, it was held that the daughters had 
a preferential right to succeed and were 
conse quently empowered to challenge the 
gift, It is further in evidence that Musam- 
mat Subhano gifted a considerable area of 
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the proprietary land in favour of the present 
Plaintiffs and that the reversioners did not ` 
consider it expedient to challenge that 
alienation. Only recently when one of the 
reversioners, Riazud-Din, died, his 
daughter, Musammat Sadan, was held 
entitled to succeed to him in preference to 
the collaterals. It is true that both the 
oral and the documentary evidence led by 
the plaintiffs is of a very inconclusive 
character and does not throw much light 
upon the matter in issue, but in the face of 
what had happened in the family itself 
and in the absence of any instances to the 
contrary, we consider that we will not be 
justified in reversing the judgment of the 
Subordinate Judge on the question of 
custom. 

In this view of the case it does not 
appear to us to be necessary to discuss 
whether the previous decision of the Chief 
Court in Sham Din’s case operated as res 
ju licata or not as regards the proprietary 
land. although if it had been necessary to 
arrive ata decision on the point, we would 
had been inclined to hold that it did not 
operate as res judicata inasmuch as the 
Plaintiffs derived their title as regards that 
land from their father and not from Musam- 
mat Subhano. Farther, Musammat Subhano 
as an alienor was a pro form defendant 
and not a necessary party, and for that 
reason too the decision in the previous 
case will be no bar in this case. Reference 
in this connection may be madeto Hira 
v. Karam Kaur (6), Ahmad Khan vV. 
Jawahar Singh. 84 Ind. Oas. 257 (7), 
Dogar Singh v. Dhanti (8), Labhu v. Hira 
Singh (9) and Gokal Chand v. Milkht (10). 
We are conscious of the fact that there 
are certain authorities, like Bhagwan Singh 
v. Ishar Kaur, 140 Ind. Oas. 796 (11) where 
it has been laid down that a decision in 
a suit by a daughter to set aside a mortgage 
made by the widow of her deceased hus- 
band's estate operated as res judicata in a 
subsequent suit by the daughter brought 
to challenge, the gift made by the same 
widow, but those circumstances do not 
exist in the present case. On the grounds 
stated above we maintain the decision of 
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the Court below and dismiss this appeal 
with costs, 


D Appeal dismissed. 
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BISHAM CHAND JAGANNATH SAO 
: LAKHURA-— APPELLANT 
versus 
KISANLAL SHEOSING AGARWAL— 
RESPONDENT 
Provincial Insolvency Act (V of 1920), ss. 27 (2), 
43 (1), 30, 41 (1), 28 (2), 44 (2), 34 (2)—Time to apply 
for discharge, if can be extended—Failure of publica- 
tion of order of adjudication in Gazette, whether 
vitiates validity of order — Omission to give notice of 


application for discharge, when no creditor has 


proved his debt, if an irregularity —Discharge order, 
tf terminates insolvency proceedings — Insolvent's 
property, if becomes available to creditors —Order of 
discharge — Decree-holder not having notice of in- 
solvency proceedings seeking execution of decree— 
Procedure stated. i 

. In view of s. 27 (2) of the Provincial Insolvency 

Act, and s. 5 of that Act read with s. 148 of the 

Oivil Procedure Code, the Insolvency Court has power 
“to extend time under s. 43 (1) and the mere lapse of 

time originally fixed by the Court without an ap- 

plication for discharge having been made by the 
insolvent cannot automatically bring about the 
annulment of the order of adjudication. Bindraban 

Dinanath v. Oficial Receiver toC. T. A. R.A. Firm 

(1), dissented from. [p. 215, col. 2.] 

[Oase-law relied on.] 

. Neither the validity of the order of adjudication 
nor of the proceedings subsequent to it, depend on the 
. publication of the notice of the order of adjudication 
in: the local official Gazette. The object of the 
Poe cation is to provide conclusive evidence inall 

egal proceedings of an order of adjudication having 
` been duly made and its date. Want of notice is a 
mere irregularity and cannot vitiate the proceedings. 
Gillmore v. Bulaki Mal (9) and Har Kishore v. 
Masum Ali Khan (10), relied on. [ibid.] 

The omission to give notice of the application for 
discharge as required by s. 41 (1) of the Provincial 
- Insolvency Act is not an irregularity if none of the 
. creditors had proved his debt. The notice is only 

required to be given to those creditors who proved 

their debts. Ex parte Rylands, In re Chesters dD, 
relied on. [p. 215, col. 2: p. 216, col, 2.) 

Until the insolvency progeedings terminated by a 
formal order or the order of adjudication is annulled, 
the property which is vested inthe Insolvency Court 
ander s. 28 (1) of the Provincial Insolvency Act can- 
not revert to the insolvent, Since the insolvency pro- 
ceedings do not terminate with the order of dis- 
charge of the insolvent, his creditor would be pre- 

. cluded by s. 28 (2) from enforcing his remedy in any 
other Court orin any other manner, except in the 

Insolvency Court and in the manner provided in the 

Insolvency Act. Canse quently after the discharge 
_ orderthe property of the insolvent cannot become 
_ available to his creditors to be proceeded against in 

the ordinary Civil Court. [p. 226, col. 2) i 

[Case-law referred to.] 
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Where after the discharge order the decree-holder 
having no notice of the insolvency proceedings 
applies for execution of his decree, he would have to 
seek recourse to the Insolvency Court for recovering 
his debt even if he had no notice of the insolvency 
Proceedings and was not represented in it. Pirthi 
Raj v, Vishnu Das (18), relied on. [ibid] 


Mis. O. A. from an order of the Court of 
the Additional District Judge, Balaghat, 
dated July 19, 1937, in Civil Miscellaneous 
Appeal No. B-8 of 1936 confirming the order 


_of the Court of the Sub-Judge, Second Class, 


Balaghat, dated August 1, 1936, in Ex. Pro 
in Oivil Suit No. £0 of 1932, dated August 
4, 1932. 


Mr. V. V. Kelkar, for the Appellant. 

Mr. C. B. Parakh, for the Respondent. 

Order.—This is a decree-holder's appeal 
from an order passed on July 19, 1937, in 
Miscellaneous Appeal No. B-9 of 1936 decid- 
edin the Court of the Additional District 
Judge, Balaghat. : 

A decree was jointly obtained by the 
appellant and his uncle Ramnath in Civil 
Suit No. 3t0 of 1936 against the respondent 
for Rs. 652-8 and costs. The respondent was 
adjudged an insolvent on July 13, 1933, 
and he was ordered toapply for his dis- 
charge within six months. Ramnath: the 
appellants uncle had received nice of 
the insolvency proceedings and his name 
was brought on the schedule of creditors 
on the basis of the judgment-debt. The 
Insolvency Court had on October 5, 1933, 
directed the respondent insolvent to deposit 
fees for the publication of the order of 
adjudication, in the Local Government 
Gazette, but it was not published as he 
failed to deposit them. On April 17, 1934, 
the insolvent applied for extension 6f time 
for his discharge and the Insolvency Court 
granted him retrospective extension upto 
that date, and the insolvent applied for 
discharge onthe same day whereon the 
Court passed an order granting him dis- 
charge. The Court remarked that as no 
creditor proved his debt it was unnecessary 
to give to the creditors notice of the appli- 
cation for discharge. 

On January 31, 1935, the appellant. 
applied for execution of his decree in 
Civil Suit No. 380 of 1936, in the Gourt in 
which it was passed. He recovered Rs. .20 
from the respondent undera warrant of 
attachment. The respondent applied to the 
Oourt stating that he had been granted an 
absolute discharge on April 17, 1954, by 
the Insolvency Court and that the appellant 
had no right to execute the decree against. 
him and prayed for an order of refund of 
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Rs 20. His application succeeded in both 
the Conrts below, 

On behalf of the appellant several con- 
tentions areraised which I shall deal with 
seriatim. In the first instance it is urged 
-that the insolvent having failed to apply 
‘for his discharge within the period of six 
months specified in the order of adjudica- 
tion the Insolvency Court had no jurisdic- 
tion toextend the time and further that 
the adjudication must be deemed to have 
béen annulled. There is no doubt authority 
for the view presented hera In Bindraban 
Dinanath v. Official Receiver to C T. A. R. 
A. Firm (1), it was held that the provisions 
of s. 43 (1) of the Provincial Insolvency Act 
are mandatcry sc that if an insolvent does 
not apply for his dischargs within the 
period officially specified, the adjudication 
must necessarily be annulled, The autho- 
rity of this ruling was, however, consider- 
ably shaken by a contrary view tuken by 
the same Oourtin R. M. K. R. M.Chettyar 
v. Ko Po Thit (2), and by Jaing Bir Singh 
v. R. K. Banerji (3), where she correctness 
of that view was doubted. The weight of 
the authority is decidedly against the 
view taken in the first named case. In 
Gopal Ram v. Magni Ram (4), it was held 
that the Insolvency Court had power under 
s. 27 (2) of the Insolvency Act and also 
under s. 148 of the Oivil Procedure Code 
to extend the period for giving an oppor- 
tunity to the insolvent to apply for dis- 
charge under s. 43 of the Provincial 
Insolvency Act. It was also held that the 
order of adjudication -does not ipso facto 
_ come into operation by the expiry of the 
period fixed, but has to be determined by the 
‘ Court which has seisen of the case until 
it is so determined and has power to extend 
the time under s. 27, regardless of the 
‘ period originally fixed. The same view 
was taken in Abraham ve Sookias (5). 
In Palani Goundan v. Official Receiver, 
Coimbatore (6), the question whether a 
- Court has jurisdiction to extend the time 
originally fixed under s. 27, for an applica- 
tion by the debtor for discharge, after the 


(1) 8 R;187; 125 Ind. Cas. 346; A IR 1930 Rang. 166; 
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expiry of that time but before an order of 
annulment is passed under s. 43, either 
under s. 5 of the Insolvency Act read 
with s. 148, Oivil- Procedure Code or other- 
wise, was referred toa Full Bench of the 
Madras High Court and the Full Bench 
gave its opinion that a Court has jurisdic- 
tion to extend the time originally. fired 
under s. 27 of the Provincial Insolvency 
Act for an application by the debtor for 
discharges after the expiry of that time 
but before an order of annulment is 
passed under s. 43, of the Act. It was held 
in Madho Prasad Vyas v. Madho Prasad 
(7), that the failure of the insolvent to 
apply for discharge during the period 
specified by the Court did not automati- 
cally lend to the annulment of adjudication. 
This was also the view ofthe late Judicial 
Commissioner's Court, Nagpur, as is clear 
from the decisionreported in Ganpat v. 
Harigir (8), In view of s. 27 (2) of the 
Provincial Insolvency Actand s. 5 of that 
Act read with s. 148 of the Civil Procedure 
Code, I have no doubt in my mind that 
the Insolvency Court has power to extend 
time under s.43 (1), and that the mere 
lapse of time originally fixed by the Oourt 
without an application for discharge 
having been made by the insolvent cannot 
automatically bring about the annulment 
of the order of adjudication. 


The next contention is that the insolvency 
proceedings were void and illegal in con- 
sequence of the order of adjudication not 
having been published in the Gazette 
as required by s.30 ofthat Act. In my 
opinion neither the validity of the order 
of adjudication nor of the proceedings 
subsequent to it depend on the publication 
ofthe notice of the order of adjudication 
in the local official Gazette. The object 
of the publication is to provide conclusive 
evidence in all legal proceedings of an 
order of adjudication having been duly 
made and its date. Want of notice isa mere 
irregularity and cannot Vitiate the proceed- 
ing: see H. Gillmore v. Bulaki Mal (9) and 
Har Kishore v. Masum Ali Khan (19). Itis 
next urged that the order of discharge 
was invalidated in consequence of the 
omission to give notice of the application 
for discharge as required by s. 41 (1) of the 
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Provincial Insolvency Act. There was no 
irregularity inasmuch as none of the 
creditors had proved his debt. The notice 
ia ohly required to te given to those creditors 
who prove their debts! sea Er parte 
Rylands, In re Chesters (D. 

` It is vigorously argued that although the 
order of discharge of the insolvent 
. would absolve tke insolvent person- 
ally from payment of the debt it would 
not exempt his property from liability to 
pay the debt. Reference is made to 
Suka v. Ramchandra (12); but that was a 
case ‘which arose on an application made 
“by the creditor in the Insolvency Court. 
It is no doubt -open to tbe creditors as 
pointed by the lower Court to prove his 
debt in the Insolvency Court but the ques- 
tion is whetber it’ is open to a creditcr 
to enforce his debtin the Court of ordinary 
civil jurisdiction. The learned Counsel 
for the appellant argues on the autboritv 
of Jivanji Mamooji v. Ghulam Hussain (13) 
and Maung Po Toke v Maung Po Gyi (14), 
that after the order of discharge the adjudica- 
tion order is automatically vacated with 
the result that the insolvent’s property 
becomes available to bis creditors to be 
preceeded against in the ordinary Civil 
Court. The first mentioned case does not 
appear to have any bearing on the present 
issue. In that case the insolvent had not 
appeared to claim discharge and the Court 
ordered. the proceedings to be struck off 
the file and sent to the record-room. The 
creditor filed a suit subsequent to that 
order and it was held that the insolvency pro- 
ceedings would be deemed to be pending 
until the Receiver and the insolvent were 
discharged: If the preceedings would pend 
until the Receiver is disckarged and as 
this event may well in the majority of 
cases be conceived to happen subsequent 
to the insolvent’s dircharge the inevitable 
inference is that the insolvency proceedings 
Temain pending despite an order discharg- 
ing the insolyent. This case therefore lends 
no arsistance tothe appellants’ argument. 
On the otter hand, in Ram Chand v. Mohra 
Shah (15), it was pointed cut that the dis- 
charge of the insolvent does not necessarily 
end the insolvency proceedings and that 
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"1937 Nag. 171;10 RN 51. 
à 09 47 Ind. Cas. 771; AIR1918 Sind 3%; 12 8 L 


(14) 3 R 492; 92 Ind. Cas, 142; A I R 1996 


ang. 2. 
(15) AIR 1981 Lah. 725; 135 Ind. Cas, 511; 33PL R 
524; Ind, Rul, (1932) Lah, 111 (2), 
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the Insolvency Court's power is not taken 
away on account of the insolvent’s discharge. 
In Maung Po Toke v. Maung Po Gyi (14), the 
view wasindeed taken that when the Court 
under’ s. 42 of the Provincial Insolvency 
Act refused to discharge an insolvent, the 
proceedings must be taken to have been 
terminated soas to leave the way. open 
to a judgment-creditor to execute his 
decree in the Civil Court. This case is 
not directly relevant and does not 
call for examination, but it may “be 
observed that it was dissented from in 
Tan Seik Ke v.C A.M. C. T. Firm (16) 
and a different view was taken in Alamelu 
Ammal v, Venkatarama Aiyar (17), It 
appears to me Clear that until the insolvency 
proceedings terminated by a formal order 
or the order of adjudication is annulled 
the property which is vested in: the 
Insolvency Court under s. 28 (1) of the 
Proviacial Insolvency Act cannot revert 
to the insolvent. The effect of the dis- 
charge order is to enable the bankrupt 
to contract freely and to acquire property 
without being hampered by any statutory 
restrictions. : Under s. 44 (2) the order of 


. discharge has the effect of reieasing tke 


bankrupt from atl debts provable in? bank- 
ruptcy. Now, if the debts are deemed to 
be discharged and the insolvent is exonerated 
from any personal liability to pay and 
the insolvent’s property remiins vested in 
the Insolvency Court, I fail to see howa 
creditor whose debt is scheduled in the 
Insolvency Court can claim to recover the 


debt otherwise than by moving the-Insol- 


vency Court. Since the insolvency proceed- 
ings do not terminate with the order of 
discharge of the insolvent, his creditor 
would he precluded by s. 28 (2) from 
enforcing his remedy in any other Court 
or -in any other manner, except in the 
Insolvency Court and in the manner pro: 
vided in the Insolvency Act. : 
Next it is urged that there was an irregula- 
rity in not bringing the legal represéntatives 
of Ramnath on the record of the insolvency 
proceedings. and that this’ circumstance 
Vitiated the proceedings including the order 
of discharge. I do not think that the 
appellant can have any grievance inasmuch 
as he is not the legal representative but 
an original creditor along with the deceased 
Ramnath. Ramnath himself did not care to 
prove his debt and presumably his legal 
imo 27; 109 Ind. Cas. 769; A I R 1928 Rang, 


(17) 53M L J 492; 105 Ind. Oas. 165; A T R 1997 
Mad. 919; 50 M 977; (1927) M W N 593; 26 L W 305 
39M L T479, 
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representatives would be bound by the legal 
result of that omission. 

In fine, one point remains to be noticed. 
It is urged that the appellant had no 
notice of insolvency proceedings and that 
consequently tke insolvency preceedings 
should so far as he wes concerned, be 
deemed to have no effect. It has 
been already pointed out that his elder 
brotber who was the manager had received 
notice and that he did not care to prove 
thes debt. The appellant was therefore 
fully represented in the insolvency proceed» 
ings. Assuming that he was not, he would 
nevertheless have to seek recourse to the 
Insolvency Court for recovering his debt: 
see Pirthi Raj v Vishnu Das (18). 

The result is that the appeal is dismissed 
with costs. Counsel’s fees Ks, 25. 


Appeal dismissed. 


D. : 
ge) A IR 1933 AN. 340; 144 Ind. Cas.f88; 6 R 
A10. ` 


CALCUTTA HIGH COURT 
Appeal No. 1965 of 1936 
Febraury 15, 1938 
KHUNDKAR, J. 
NARENDRA. NATH AOHARJEE AND 
ANOTHER—DEFENDANTS—A PPELLANTS 
Tersus 
HIRENDRA NATH AOHARJEE — 


PLAINTIFR—-RRSPONDENT 

atak tt and ian, of om recorded 
tenure-holdersexA.vurchasing interest of some— 
Lan Nea for réent— = at. impleaded—Decree 
otzdined—In execution tenure purchased by B son 
of judgment-debtor K — Another judgment-debtor 
applying for setting aside sale—Compromise—A 
joining as judgment-debtor—Sum as agreed paid 
and sale set aside—B appealing—A not impleaded 
—Sale confirmed—Suit by A for declaration of 
title Decree obtained by landlord held not decree— 
A held not estopped from disputing character of 
deeree—K held did not come within meaning of 
s. 88, Trusts Act ( IT of 1882). 

Out of the body of six recorded tenure-holders, 
the interest of four was purchased by A. In a snit 
by the landlord for rent against the body of tenure- 
holders, A was not impleaded. In execution of 
the decree which was obtained in the suit, the 
tenure was purchased by B the son of the judgment- 
debtor K. Subsequently another judgment-debtor 
applied under s. 174 (3), Bengal Tenancy Act, to 
have the sale set aside, A compromise was mooted 
in which A offered to join by describing himself 
to be a judgment-debtor. It was agreed that on 
payment of certain sums to the landlords and to 
the auction-purchasers within a specified time, the 
gale would be set aside. The entire amount was 
however not deposited within the time egreed, and 
an application for an extension of time was made 
which was allowed. The balance of the stipulated 
amount was then paid and the sale was set aside. 
Against this order the auction-purchaser B appeal- 


NARBNDRA NATH v. HIRENDRA Nata (OAL) 


217 


ed, but in his appeal he did not implead A although 
the order setting aside the sale was one by which 
he had clearly benefited. The appeal was allowed 
and the sale confirmed. Against this A filed a suit 
and obtained a declaration of his title. In second 
appeal : 

Held, that A was not party to landlord's suit for 
rent and as there was nothing on record to show 
that the entire body of tenants was represented in 
the landlord’s suit for rent, the decree obtained 
by the landlords was not a rent decree. 

Held, also, that the fact that A in the compromise 
described himself as judgment-debtor did not estop 
him from disputing the character of the decree ob- 
tained by the landlord. Moreover,.the fact that A 
was agreeing to no more than this, that the sale 
under the decree, such as it was, would stand if 
money was not paid in time would not alter the 
legal incidents of the sale so as to transform what 
was really a money sale into a rent sale. Rajunder 
Narain Rae v, Bijat Govind Singh (2), Uttam 
Chandra v. Khettra Nath,3) and Kunti v. Gajraj 
Tewari (4), distinguished. 

Held, further that the judgment-debtor K, mere- 
ly because he was a co-sharer in the tenure, did 
not come within the language of s. 88, Trusts 
Act, as 8 “person bound in a fiduciary charac- 
ter" to protect the interests of A, because 
K in the landlord's suit was under no contractual 
obligation to save the tenurefrom sale. Deo Nanda 
Prashad v. Janki Singh (5), distinguished. 

A. from the appellate decree of the Sub- 
Judge, Fourth Court, 2{-Parganas at 
Alipore, dated August 13, 1936. 

Mr. Bibhuti Bhusan Battacharjee, for the 
Appellants. 

Messrs. Hiralal Chakravarti and Shyama” 
das Bhattacharjee, for the Respondent. 

Judgment.—This appeal relates to the 
respondent's interest in a certain tenure 
recorded as a permanent tenure liable to 
enhancement of rent. The names of the 
recorded tenure holders at atime which is 
material were: (l; Kedar Acharjee, (2) 
Chandi Charan, (3) Sashi, (4) Bejoy, (5) 
Khoka, and (6) Sailen. In the year 1920 the 
interest of Sashi, Bejoy, and one Kali, who 
was the father of Khoka and Sailen was 
purchased by one Manindra Kumar Basu at 
a sale held in execution of a mortgage decree. 
Manindra got himself recorded as a tenure- 
holder and then on January 26, 1931 
sold his interest to the present respondent. 
On April 14, 1931, the landlords instituted 
a suit for rent and obtained a decree against 
Kedar, Chandi Charan, Sashi, Bejoy, Khoka 
and Sailen without impleading eitter Man- 
indra or the resprndent as defendants In 
the petition for execution it would seem 
that onlv Kedar, Kedar’s wife Giribala, and 
Chandi Charan were made parties. In exe- 
cution of the decree obtained in that suit 
the tenure was purchased on April 9, 
1934, by the present appellants who are the 
sons of Kedar. Thereafter the judgment- 
debtor, Ohandi Oharan, applied under s. 174 
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(3), Bengal Tenancy Act.to have the sale 
set aside. In this proceeding, a compromise 
was mooted in which the respondent cme 
forward and offered to join. It is significant 
that he was permitted without any objec- 
tion to become a party and a compromise 
Petition was filed whereby it was agreed 
that on payment of certain sums to the 
landlords and to the auction-purchasers 
within a specified time, the sale would be 
set aside. The entire amount was however 
not deposited within the time agreed, and 
an application for an extension of time was 
made which was allowed. The balance of 
the stipulated amount was then paid and 
the sale was set aside. Against this order 
the auction: purchasers appealed, butin their 
appeal they did not implead the present 
respondent although the order setting aside 
the sale was one by which he had clearly 
benefited. At the hearing of that appeal the 
judgment-debtor pointed out that the mat- 
ter could not be disposed of in the absence 
of the present respondent who was a party 
to the compromise, but this objection was 
overruled. The appeal was allowed and 
the sale was confirmed. The respondent 
then filed the suit out of which the pre- 
sent appeal has arisen for declaration of 
title, confirmation of possession and a per- 
petual injunction. The suit was dismissed by 
the trial Court, but was decreed on appeal. 

Against that decision the auction-pur- 
chasers have appealed, and on their behalf 
the first contention advanced is that they 
are purchasers in a rent sale which has 
been confirmed. This is strenuosly disputed 
by the respondent upon the ground that he 
Was not a party either in the suit for rent 
or in the appeal from the order setting aside 
the sale. Paragraph 4 of the plaint in the 
present suit contains a clear averment that 
the sale was not a rent sale, and prima 
facie this would seem to be so bezausa the 
plaintiff had admittedly acquired the inter- 
est of some of the recorded tenure-holders 
by a purchase. In Jitendra Nath Ghose v 
Man Mohan Ghose (1) at p. 221% it was 
declared that their Lordships of the 
Judicial Committee would presume, in the 
absence of evidence to the contrary, that 
the procedure laid down in ss.12 and 13, 
Bengal Tenancy Act was duly followed, 
“and that the proper statutory notice was 
given to the landlords of incumbrances and 


(1) 57 I A214; 126 Ind. Oas, 422; A I R 1230 P O 
193; 58 O 301; 340 W N 821; Ind. Rul. (1930) P O 
326; 52 OL J 272;59 ML J607; 32 L W 736 
e 0). 

*Page of 57 I, A.—[Hd.] 





NARENDRA NATA V. HIRENDBA NATH (CAL.) 


í 4 
18210 
invoked the 


sales. Had the appellants 


_provisions of s. 146-A, Bengal Tenancy 


Act, they might perhaps have been able 
to show that the entire body of co sharer 
tenantsin the tenure was represented by 
the persons whom the landlords had im- 
pleaded as defendants in their suit for 
rent. This they did not attempt to do 
either in the suit or in first appeal. They 
however now contend that the defendants 
in the landlord’s suit must have fallen 
within one or other of the descripfions 
contained in cls. (i) to (iv) of sub-s. (3) of 
s. 146-A, Bengal Tenancy Act. Had that 
been their contention in the Courts below, 
the plaintiff-respondent would have had 
an opportunity of showing that the defend- 
ants in the landlord's suit did not satisfy 
any of those descriptions. The appellants 
not having invoked the provisions of 
s. 146-A in the Courts below, the mate- 
rials now upon the record are not such as 
to enable me to say that the entire body of 
tanants was represented in the landlord’s 
suit for rent. In the circumstances 
established, I must hold that the decree 
obtained by the landlords is not shown to 
have been a rent decree. The defence 
which the appellants actually put forward 
in the Oourts below, and which they also 
raised in this appeal, was based upon the 
fact that the respondent had joined in 
the compromise and had submitted to 
its terms. To put it shortly, their case 
was and is, that the respondent, by par- 
ticipating in the compromise, had recogniz- 
ed the decree obtained by the landlord as a 
rent decree, and he is accordingly estopped 
from disputing its character as such, In 
this connec‘ion it is pointed out thatthe 
compromise petition describes the respond- 
ent asa judgment-debtor, In support: of 
the argument reliance has been placed on 
the following decisions. 


In Rajunder Narain Rae v. Bijai Govind 
Singh (2) it was held, that a deed of agree- 
ment to compromise conflicting claims 
entered into in ths presence of witnesses 
and solemnly acknowledged in Court, by 
parties who were mutually ignorant of treir 
respective legal rights, cannot afterwards 
be set aside upon the plea of ignorance of 
the real facts when the party seeking to 
avoid the deed had-the means of ascertain- 
ing those facts within his reach. The 
principle enunciated in this decision is 
not in question in the present matiera be- 
cause it is no body's case that any of 


(2) 2MIA 181 (P O} 


` dity of the sale. 
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the parties here were acting in ignorance 
of their legat richts. In Uttam Chandra v. 
Khettra Nath (3) a compromise petition 
was filed in a proceeding to set aside a 
sale, whereby the jadgment-debtor, bound 
himself to pay up the full decretal amount 
by & certain date. It was agreed that 
if this was not done tha sale should 
stand good. The entire amount not hav- 
ing been paid by the specified date, the 
judgment-debtor, in spite of opposition by 
thé decree-holder, obtained an extension of 


.time to pay the balance. When this was 


tendered the decree-holder refused to accept 


‘it. Tt was held that the judgment: debtor 
-was bound by the terms of the compromise, 


and was estopped from contesting the vali- 
The facts of the present 
appeal are undoubtedly somewhat similar 
but iù the cass cited, the order confirming 
the sale was made in a proce-ding to which 
the judgment-debtor was a party. More- 


‘over, in the case cited the judgment-debtor 


was held to have been estopped from con- 


- testing the validity of the execution sale. 


In the present case it is contended that he 
is etopped not only from that, but also 


.from challenging the character of the decree 


itself, which is a very different matter. In 


“Kunti v. Gajraj Tewari (4) it was laid 


down that when parties agreeing not to go 


„to lawand not to fight out their disputes, 
‘bya mutual arrangement carry into execu- 
- tion their mutual promises, so that the 


original contract by which they decided to 


‘terminate the disputes becomes an executed 


contract on both sides, and nothing remains 
tv be done, the parties continuing each in 


‘the enjoyment of the interest which the 


other agreed that he should take, the Courts 
in India applying tke rule of equity and 
good conscience, will not permit either 


“ party who has bound himself by the cone 


a: 


tract and by its performance to repudiate 
what he has done, and will also prohibit 
any perscn claiming under him from at- 


| tempting the same thing. 


: legal consequences o 


This decision relates in terms to the 


1 a contract by which 
the parlies thereto have bound themselves 


: not to go to law, and which has been acted 


upon, and the principle to which it gives 
expression is too well-known to need 
elaboration, The question which has to be 


-. determined in the present appeal, is, whe- 


l ther from the decision to which reference 


22A LJ779; (1917) M 


(3) 29 O 577. 
(4) 46 A 847; 83 Ind Cas. £97; A IR 1924 All, 826; 


WN 254; 25 OL J 259; 21 
M LT 240; 5 LW 526;19 Bom. LR 410, 
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has been made, itis possible to extract a 
rule which will estop the respondent from 
denying that the appellants have obtained 
this tenure io a rent execution sle. Now as 
already stated, the respondent was not 
impleaded asa party in the landlord’s suit 
for rent. During the execution proceedings 
he voluntarily came forward and offered 
himself as a party to a compromise the 
sole object of which was to prevent the 
tenure from being sold. True it is, that he 
allowed himself to be described as a judg- 
ment-debtor, But this presumably he had 
to doin order to acquire locus standi as a 
party to the compromise. Can it be said 
that he thereby surrendered for all time, 
and in all circumstances, his right as a pur- 
chaser, of saying that the landlord's decree 
did not affect his interest since it was 
passed behind his back ? I think not. The 
compromise was effected in execution pro- 
ceedings, and it was clearly outside the 
scope of those proceedings for any person 
described as a judgment-debtor to question 
the character of the decree, Moreover, the 
respondent was agreeing to no more than 
this, that the sale under the decree, such 
as it was, would stand if money was not 
paid in time. This would not alter the legal 
incidents of the sale so as to transform 
what was really a money sale into a rent 
sale. The respondent saw io the compro- 
mise only a convenient gateway out of 
unnecessary turmoil. Had he successfully 
escaped from turmoil, and acquired any 
benefit through or under the compromise, 
equity might bar him now. But the posi- 
tion was otherwise. The sale was at first 
set aside by an order passed in his pre- 
sence. The case was later confirmed by an 
order passed in his absence. If estoppel 
there was, it seems to me arguable that it 
operated also against the appellants. They 
as auction-purchasers had in the compro- 
mise agreement recognized the respondent 
as one occupying the status of a judgment- 
debtorin the execution proceedings. Yet 
in an appeal which they tuok from an- 
order subsequently passed in those execu- 
tion proceedings they threw the respondent 
over-board and omitted toimplead him as 
a Party. 

In view of the limitations under which 
the respondent lay in the matter of the 
compromise, as well as in the appellant's 
appeal against the order setting aside the 
sale, it is not possible to say that the res- 
pondent is estopped from impugning the 
character of the landlord’s decree. There 
is one other matter to which reference may 
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be made. The lower Appellate Oourb has 
held as a fact that the appellants were 
mere benamidars of their father Kedar, 
and cn this finding has rightly concluded, 
that their purchase was vVoidable under 
8. 173, sub-s. (1), Bengal Tenancy Act, but 
not vcid. On behalf of the respondent [ 
have been invited to hold that the purchase 
by the appellants falls within s. 86, Trusts 
Act, and inureg to the benefit of the respon- 
dent, and tbe case in Deo Nanda Prashad 
v. Janki Singh (5) bas been cited in this 
connection. Kedar, merely because he was 
a co-sharer in the tenure, does not, in my 
judgment, come within the language of 
a. 88, Trusts Act, asa “person bound in a 
fiduciary character” to protect the interests 
of the respondent. It seems tome thit in 
a case where sB. 8& Trusts Act, does not 
in terms apply, the entire circumstances of 
the transaction have to be looked at for 
the purpose of determining whether an 
interest acquired by one person is an 
advantage which he may not be permitted 
to hold to tte prejudice of another. In the 
case cited, an interest in a revenue paying 
estate was subject to a usafructuary mort- 
gage in favour of a person who undertook 
to pay the Government revenue for the 
mortgaged share. A default in such payment 
having cecurred, the property was put for 
sale and was purchased benami for the 
mortgagee. ït was held that as the mort- 
gagee had a duty io perform which was 
inconsistent with his becoming a purchaser 
in the way he did, his title could not ope- 
rate to the exclusion of his co-awaers, who 
were entitled to equitable relief. The case ig 
distinguishable, because the tenant defen- 
dant Kedar in the landlord's suit lay under 
no Contractual obligation to save the tenure 
from sale. This branch of the argument, if 
it helps the respondent at all, does so by 
bringing into further relief the equities in 
his favour. Upon a consideration of the 
proved facts and entire circumstances cf 
the case, Lam constrained to hold that the 
execution sale which was confirmed as a 
consequence of the auction-purchaser’s ap- 
peal passed the right, title and interest of 
only these tenants who were impleaded in 
the landlord’s suit. This appeal must be 
dismissed with costs, and the decree of the 
-dlower Appellate Court made in the res- 
pondent’s favour must be upheld. Leave 
to appeal under s. 15 of the Letters Pateut 
is asked for and is refused. 


D. Appeal dismissed. 
(5) 44 O 573; 39 Ind Cas. 346; A I R 1916 P C 
227; 44 I A430; 15 A LJ 154, 32 M L J 208; 21 0 
. W NW 4738; 1 PL W 291 Q), 
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_ LAHORE HIGH COURT 
First Appeale Nos. 41 and 91 of 1937 
April 6, 1938 ` 
ADDISON AND DIN MOHAMMAD, JJ. 
DALIP BINGH AND 0THRRS—DuPENDANTS— 
APPSLLANTS 


versus 


JAGAT SINGH AND OTHERS —PLAINTIFES - 


AND OTAERS— DEFEN DANTS—RESPONDENTS 

Registration—Contract — Agreement to divide 
property, if successful in acquiring it—Whether 
should be ‘registered—Unregistered contract—Part 
performance carried ott— Admissibility for purposes 
of s. 53-A, Transfer of Property Act (IV of 1882) 
Contract Act (IX of 1872), 8. 65—Contract void 
from itnception—Money advanced can be recovered— 
Punjab Colonization of Government Lands Act (V 
of 1912), s. 19—A ana Bagreeing that former should 
bid at Gorernment auction for both and that land 
so purchased should be treated as joint—A obtaining 
land and recorded as tenant—B's suit to enforce title 
—Objection under s. 19 héld not maintainable 
—B held became tenant when land was pure 
chased. ea 

Ap agreement between certain persons providing 
the manner in which certain property should be 
divided between them in the event of their suc- 
ceeding in purchasing the same is not an agree- 
ment falling under s. 17 (1) (b), Registration Adt. 
Further, registration is not necessary by reason of 
s. 17 (2) (v) as the document merely creates a right 
to obtain another document later on. Bhan Singh v. 
Thaker Das (4), followed. 

Where there has been a part performance of an 
unregistered contract the document can be received 
as evidence of part performance of a contract for 
the purposes of s. 53-A, Transfer of Property Act. 

Where an agreement is void from its inception 
8. 65, Contract Act, applies asa contract which las 
become void and money advanced on it can be 
recovered. Qurban Hussain v. Fazal Shah (5), 
Harnath Kuer v. Indar Bahadur Singh (6), Mahomed 
Muzaffar Hussain v. Madad Ali (7) and Municipal 
Board, Lucknow v. S. C. Deb 8), referred to. 

Under a contract between A and B, the former 
was to bid at an auction held by Government for 
the sale of land. The land, when purchased, waa 
to be treated as property of the partiesin certain 
defined shares. A was successful in bidding and 
had his name recorded as the occupancy tenant of 
that land until the full payment of the purchase 
money and interest. B instituted a suit to enforce 
his title to the land under the agreement. lt was 
resisted on the ground that under s. 19, Coloniza- 
tion of Government Lands Act, the rights and in- 
terests vested in a tenant under the Act could not 
be transferred without the Commissioner's consent 
in writing, and any transfer made without such 
consent was void ; 

Held, that by virtue of the agreement, the title 
to the property vested in both A and B as goon 
as the purchase was effected, and both became 
joint tenants from the very beginning and as B 
did not acquire any interest in pursuance of any 
transfer from A, latter's objection must fail, 
Preman v. Hardit Singh (1), followed, Nand v. 
Bhagat Singh (2) and Waryam Singh v. Sunder- 
Singh (3), relied on. 


F. As. from an order of the Senior Bub- 
Judge, Multan, dated November 2, 1936,. 
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Messrs. M. L. Puri and M. L. Sethi, for 
the Appellants. 

' Mr. Mehr Chand Mahajan, for the Res- 
pondents. 

Addison, J —In First Appeal No. 41 of 
1937 the plaintiffs claimed that defendants 
Nos. i to5on behalf of themselves as well 
as on behalf of the plaintiffs and defendants 
Nos. 6 and7 bid at an auction of Govern- 


ment land for certain lct which they were- 


sugcessiul in getting on certain terms from 
Government. Prior to May 6, 1925, the 
parties entered into an oral agreement 
according to which defendants Nos. 1 to 5 
alcne were to bid butthe parties were to 
subscribe in certain proportions towards 
the purchase money and obtain certain 
Shares in the land. A formal agreement 
dated May 6, 1925, set out this fact. 
Apparently, Government preferred bids to 
be made by a small number of persons and 
it was for this reason that defendants Nos. 1 
to5 were alone put forward to bid, although 
the bid was on behalf of all the parties. It 
was especially menticned in the agreement 
that in fact all the parties were tbe pur- 
chasers although defendants Nos. 1 to 5 
put themselves forward as the purchasers, 
Six days later, namety on May 12, 1925, 
defendants Ncs. 1 to 5 paid the criginai 
deposit amounting to Rs. 15,792 and signed 
å formal agreement in favour of Govern- 
ment to the effect that they would pay the 
balance in six equal instalments extending 
from July l», 1930 to January 15, 1933. 
‘The deposit was subscribed -by the- parties 
according to their shares and it is not 
disputed that parties took possession of the 
land and have all along remained in posses- 
sion according to those shares, Apparently, 
many of the colonists who bid for land 
were unable to pay the instalments and 
Government contiscated their lands, includ- 
ing the land purchased in the name of 
defendants Nos. 1 to 5. Government later 
réstored the land to defendants Nos. 1 to 5 
but slightly varied the terms. The pur- 
chasers were allowed to become occupancy 
tenants uncer s. 8, Punjab Tenancy Act, 
without paying anything ‘further and they 
became entitled to purchase the full pro- 
prieiary rights on March 31, 1937, a date 
which has now passed though the suit was 
instituted in December, 1934. ` It may 
further be mentioned that by the original 
agreement between the parties of May 6, 
1925, defendants Nos. 1 to 5 contracted 
that they would execute a deed of partner- 
ship as soon as ter application to the 
Deputy Commissioner to associate plaintifts 
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with them in the transaction was accepted 
and that after proprietary rights had been 
obtained they would cause a sale deed to 
be executed in favour of their co-partners 
damages being fixed if this was not done. ` 

In 1933 defendants Nes. 1 to 5 applied 
to the revenue authorities to mutate the 
land in eccordance with the original agree- 
Ment. An investigation was held by the 
Tehsildar of Khanewal who reported to the 
Deputy Commissioner that this should be 
done. Accordingly the Deputy Commis- 
sioner by order, dated March 17, 1934 
effected mutation in the names of "all the 
parties in accordance with the original 
agreement. Some of the defendants how- 
ever, appealed to the Commissioner and 
were successful on August 14, 1934, in 
getting the Deputy Commissioner's order 
cancelled, apparently on the ground that 
the transaction was contrary to s. 19, 
Colonization of Government Lands (Punjab) 
Act. The order cf the Commissioner having 
been upheld by the Financial Commissioner 
the plaintiffs brought the present suit to 
remove the cloud that was cast upon their 
possession of the land. They sued fora 
declaration that they were from the begin- 
ning partners with defendants Nos. 1 to5 
in the purchase of the land and were in 
possession of the property in that capacity, 
and for an injunction against these defen- 
dants to restrain them from interfering 
with their possession. In the alternative 
they claimed damages amounting to 
Rs. 6,180. Only defendants Nos. 1 to 4 
contested the suit. The declaration and 
injunction, claimed have been granted by 
the trial Court and against this decision the 
defendants have appealed. A case nearly 
on allfours with the present is Preman v. 
Hardit Singh (1). There the defendant 
entered into a contract with the plaintiffs 
by which the former was to bid at an 
auction held by Government fcr the sale of 
land. The land if purchased was to be 
treated as the property of all the parties 
in certain defined shares. Tne defendant 
was successful in bidding for. the land. 
The sum was to be paid by instalments. The 
defendant then had his name recorded as 
the tenant of that land until full payment 
of the purchase money and interest. The 
suit brought by the plaintiffs to enforce 
their title tothe land under the agreement 
was resisted on the ground that under s. 19, 
Oolonization of Government Lands (Punjab) 
Act, the rights or interests vested ina tenant 


(1) 11 L 685; 126 Ind, Cas, 523; AI R 1930 Lah, 
835; 32 P LR 185; Ind. Rul, (1930) Lah, 747, 
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under the Act could not be transferred 
without the consent in writing of the 
Commissioner and that any transfer made 
Without such consent in writing was void. 
It was held that: 

“By virtue of the contract entered into between the 
parties, the title to the property vested in all the 
persons as soon as the purchase was effected, and 
the plaintiffs became joint tenants with the defendant 
from the very beginning ; and as they did not acquire 
any interest in pursuance of any transfer from the 
defendant, the latter's objection must fail,” 

This covers the case of the contract 
entered into between the parties in this 
appeal. This decision was followed in 
Nand v. Bhagat Singh (2) and Waryam 
Singh v. Sundar Singh (3). It cannot there 
be said that the contract entered into bet- 
ween the partics offends against s. 19 of the 
Act. It was sought to distinguish these 
authorities on the ground that in the pre- 
sent case defendants Nos. 1 to 5 were 
occupancy tenants and that the defendant 
in Preman v. Gardit Singh (1), was only a 
tenant. But that obviously makes no differ- 
ence. Itis obvious that the Civil Courts 
have jurisdiction to grant the relief claimed. 
Nothing has been shown to us, excluding 
the jurisdiction of the Civil Oourts. The 
only other question argued was that the 
agreement referred to was inadmissible in 
evidence as it was compulsorily registrable 
under s. 17 (1)\b), Registration Act. This 
contention must also be repelled. It was 
held in Bhan Singh v. Thakar Das (4), that 
an agreement between certain persuns pro- 
viding the manner in which certain property 
should be divided between them in the 
event of their succeeding in purchasing the 
same was not an agreement falling under 
s. 17 (1) (b), Registration Act. ‘Further, 
registration is not necessary by reason of 
s. 17 (2) (v) as the document merely creates 
a right to obtain another document later 


on. 
Lastly, there has been in the present case 
part performance so that by virtue of 6, 49, 
Registration Act, the document could be 
received as evidence of part performance of 
a contract, for the purposes of s, 3-A, 
Transfer of Property Act; and in any case 
could be looked at to see the nature of the 
possession. Tnereis thus no force in tnis 
contenticn. It was finally argued thatthe 
original agreement between the parties 
came to an end with the contiscation of the 
land by Government when the instalments 
2) A IR 1932 . 32; : 
LA 879; Ind. Rel. doal Lake Bae Lenn yai 
(3) A I R 1936 Lab. 576; 165 Ind. Oas. 186,9 RL 
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were not paid. But, it is clear from the 
Government letter that this confiscation was 
set aside and the land restored though the 
terms were easier. Defendants Nos. | to 5 
therefore got back the land for themselves 
and for their co-partners. For the reasons 
given we dismiss this appeal with costs. It 
remains to discuss the connected appeal 
No. 91 of 1937. It was conceded before us 
that the transfer by Buda Singh in this 
case was after he was put in possession. 
This being so, the transaction does offend 
against s. 19, Colonization of Goverment 
Lands (Punjab) Act. The decree granted 
in that case was therefore incompetent. 
Counsel for the respondent however argued 
that the plaintiff was entitled to the refund 
of the money he had paid, namely the sum 
of Rs. 1,200. This is covered by Qurban 
Hussian v. Fazal Shah (5), where it was 
said that tne sum originally advanced 
would be recoverable even though the 
attempted dealing with the land ‘was 
inoperative. Tne learned Judges .who 
decided that case relied on Harnath Kuar v. 
Indar Bahadur Singh \6) where it was held 
that in a case where there was no effectual. 
transfer of certain villages since the vendor 
had only an expectancy, yet under s, 65, 
Oontract Act, the purchase money was 
recoverable. [twas said by their Lordships 
ın that case that the agreement was void 
from its inception and that s. 05 applied. 
It was contended on benalf of the respon- 
dents taat a different view had been taken 
in Mahomed Muzaffar Hussain v. Madad 
Ali (7). Lf that is so, it cannot override the 
decision of their Lordsnips of the Privy. 
Vouncil, waile a Full Bench held in Munici- 
pal Board, Lucknow v. S.C. Ded (8), that, 
where a Contract in writing 18 void from 
its inception, it would fall within the terms 
of s. 6, as a contract which has become 
void. For the reasons given we accept this 
appeal partially and setting aside the 
decree of the trial Judge grant the plaintiif 
a decree for Ks. 1,200 witn costs through- 
out. Tnis relief was claimed by him in the 
alternative, 
D. Appeal partly accepted. 
699 A I R1933 Lah. 291; 145 Ind, Oas, 163;6 R L 


(6) 45 A 17S; 71 Ind. Gas, 629; A I R 1922P- O 
403; 50 LA 69; 26 O O 223; 90& A L R270, 9 
O Ld 652; 44 M LJ 489; 37 OL J 346,270 W 
N 919; 18 L W 383; 33 M L T 216;5P LT 281; 
2 Pat. L R 2374P 0). 

(7) A LR 1931 Oudh 309; 132 Ind, Oas, 543; 6 
Luck. 689;8 O W N 718; 15 R D 351; Ind, Rul. (1931) 
Oudh 303. 

(8) AIR 1932 Oudh 193; 137 Ind. Cas. 574; 8 
Luck, 1; 90 W N 461; ind, Kul (19321 Oudh 233 (F B; 


S . ‘ 


1939 


PATNA HIGH COURT 
Appeal from Original Order No. 177 of 
1938 
March 15, 1939 
Fazu ALI, AND JAMES, JJ. 
BHARATH BHUSHAN PRASAD SINGH — 
PLAINTIFF— APPELLANT 
VETSUS 
Tar SECRETARY or STATE 
FoR INDIA AND oOTABRS—DEFENDANTS— 


RESPONDENTS 

Revenue Recovery Act (I of 1890), 6. 4 (2) 
—Applicability—Collector of M ‘in U.P. issuing 
certificate for certain amount recoverable ag rent 
of public ferry settled by District Board of M 
and sending it to Collector of S in Bihar for 
recovery from A—A paying amount of certi- 
ficate under protest to save his properties—Suit 
by A to recover amount paid, flied in Civil Court 
at S—Case held fell under s. 4 (2) and suit 
ought to have been instituted in Civil Court at M 
—Costs—Lower Court awarding costs to defendant 
cde error of principle—Interference by Appellate 

ourt, 

The Collector of Mirzapore (U. P.) issued a certi- 
ficate for a certain sum and sent it to the Col- 
lector of Saran.(Bihar) with a request to recover 
it from A under the provisions of the Revenue 
Recovery Act, and remit itto his office at Mirza- 
pore. The sum mentioned was said to be recover- 
able on account of the rent of a publie ferry 
settled by the District Board of Mirzapore with 
the father of A. On receipt of the certificate, 
the Collector of Saran sold certain properties of 
.A who then paid under protest tha entire sum 
for which the certificate had been issued, to save 
his properties. He then instituted a suit in 
the Court: of the Subordinate Judge of Saran for 
recovery of the amount paid by him, on the 
-ground that he was not liable to pay that 
amount or any part thereof : 

Held, that according to s. 5, Revenue Recovery 
Act, the sum for which the. certificate had been 
iasued was recoverable by the Collector as an 
arrear of Government Revenue asifthe sum was 
payable to himselfand the Collector had to follow 
the procedure laid down in s 3 of the Act in 
Spite of the fact thatthe ferry had been settled 
by the District Board. The case, therefore, fell 
directly within s.4 and sub-s. (2) of that section 
was fully applicable to the caso and the suit 
should have been institutedin the Civil Oourt at 
Mirzapore, and not at Saran. 4 

Where there is no error of Principle in the 
order awarding coststo defendant passed by the 
lower Court, the Appellate Court will not interfere 
With that order, 
< A. from an order of the 
Judge at Chapra, dated July 18, 1938. 

Messrs. Khurshed Husnain, Rai T. N, 
Sahay and Ram Chandra Prasad, íor the 
Appellant, 


The Advocate-General for Respondent 
Nod and Mr. C. P. Sinha for Respondent 

0. 2. 

Fazi All, J.— The only question to be 
decided in this appeal ie whether s. 4, 
el. (2) of the Revenue Recovery Act (Act 1 
of 1890) ig applicable to the facts of the 


Subordinate 
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Present case; or in other words, whether 
tte present suit should have been instituted 
in the Civil Court at Mirzapore in the 
United Provinces, or in the Civil Court at 
Chapra in this province. 

It appears that on May 30, 1935, the 
Ooliector of Mirzapore issued a certificate 
fer asum of Re, 14,399-9-0 and sent it to 
the Collector of Saran with a request to 
recover it from the appellant under the 
Provisions cf the Revenue Recovery Act 
and remit it to his office at Mirzapore. 
Thesum mentioned above was saidto be 
recoverable on account of the rent of 
a public ferry settled by the District 
Board of Mirzapore with the father of the 
appellant. On receipt of the certificate, 
the Collector of Saran sold certain 
properties of the appellant and on Octcber 
31, 1936, the appellant paid under protest 
the entire sum for which the certilicate 
had been issued to save his properties. 
On November 6, 1937, he instituted the 
present suit in tLe Court of the Subordinate 
Judge of Saran at Ohapra for recovery 
of the amount paid by him, on the ground 
that he was not liable to pay that amount 
or any part thereof. The suit was resisted 
by the Secretary of State and the District 
Board (who were defendants Nos. 1 and 2), 
on various grounds One of them wag 
that the suit was not triable py the 
Subordinate Judge of Saran and should 
have been instituted in the Civil Court 
having jurisdiction in the local area in 


whith the office of the Collector who 
made the certificate was situate. This 
last contention has been accepted by 


the learned Subordinate Judge of Saran 
who has directed the plaint to be returned 
for presentation to the proper Court, 
Hence this appeal. 


Section 7 A of the Northern India Ferries 
Act (Act XVII of 18709) provides that : 

“The . Provincial Government may direct that 
any public ferry, wholly or partly within the area 
subject to the authority ofa District Oouncilor a 
District Board or a Local Board in the Province be 
maneged by that Council or Eoard, and thereupon 
that ferry shall be managed accordingly," 


As inthe present case the ferry was 
settled by the District Board, it may be 
presumed that toe District Board, bad 
been authorised by the Provincial Govern- 
ment tomanage it. Section Y of the same 
Act provides that : 

“All arrears due by the lessee of the tolls of a 
public ferny on account of his lease may be 
recovered fiom the lessee or his surety (if any) by the 
Magistrate ofthe district in which such ferry is 
situate as if they were arrears of land -reyenusg," 
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Section 3 (1) ofthe Revenue Recovery 
Act .Act Iof 1890) provides that: 

“Where an arrear of land revenue, or a sum 
recoverable as an arrear of land-revenue, is 
payable toa Collector by a dafaulter being or 
having property ina district other than that in 
which the arrear accrued or the sum is payable, 
the Collector may send to the Oollector of that 
other district a certificate in the form as , nearly 
as may be of the schedule, stating— 

(a) the name of the defaulter and such other 
particulare as may be necessary for his identification, 
ande, a 

(D) aso amount payable by him and the account 
on which it is due”. 4 

Sub sections (2) and(3; ofs. 3 run as 
follows : ; 

%2) The certificate shall be signed by the 
Collector making it(or by any officer to whom 
such Oollector may, by order in writing, delegate 
this duty,) and, save as otherwise provided by 
this Act, shall be conclusive proof of the matter 
therein stated. 

(3) The Collector of the other district shall, on 
receiving the certificate, proceed to recover the 
amount stated therein as if it were an arrear 
of land-revenue’ which had accrued in his own 
district." : 

Now it is not disputed that if the present 
certificate can be held to be issued under 
this section the suit should have been 
instituted not at Chapra but at Mirzapore 


in view of what is provided in s.4, ‘This 


‘section reads thus : 


“ (1) When proeeedings are taken against a 
person underthe last foregoing section for the 
recovery of anamount stated ina certificate, that 
person may,if he denies his liability to pay the 
amount or any part thereof and pays the same 
under protest made in writing at the time of 
payment and signed by him or his agent, 
institute a suit for the re-payment of the amount 
or the part thereof so paid. eee 

(2) Asuit under sub-s. (1) must be instituted in a 
Civil Court having juriadiction inthe local area in 
which the office of the Oollector'who made the certifi- 
cate is situate,and the suit shall. be determined in 
accordance with the law in force at the place where 
the arrear accrued or the liability for the payment of 
the sum arose.” 


Now what is contended on behalf of the 
appellant is that even though the sum for 
which the certificate was issued may be 
assumed to have been recoverable as an 
arrear of land revenue by virtue of s. 9 
of the Northern Inaia Ferries Act, this sum 
was payableto the District Board of 
Mirzapore, and notto the Oollector, and 
therefore the Case does not fall under 
s.3 ofthe Revenue Kecovery Act. For 
the purpose, however, of deciding wheiber 
the present case falls under sub-s. (2) of 
s.4 of the Act, we cannot overlook the 
provisions ofs.5 of the Act which are to 
the following effect : 

“Where any sum is recoverable as an arrear 
of land-revenue by any public officer other than 
a Collector or by any local ‘authority, the Oollector 
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ofthe district in which the office of that officet 
or authority is situate shall,on the request of the 
officer or authority, proceed torecover the sum as 
if it werean arrear ofland revenue which has 
acciued in his own district, and may send a.certifi- 
cate of the amount to be recovered to the Collector 
of another district under the foregoing provisions 


ofthis Act, as if the sum were payablé to 
himself", ; 


According to this section the sam for 
which the certificate has been issued in 
the present case was recoverable by the 
Collector as an arrear of Government 
revenue’ as if the sum was payable to 
himself. In other words for the recovery. 
of the sum the Oollector had to follow. 
the procedure laid down in s.3 of the Act 
in spite ofthe fact that the ferry had 


been settled by the District Board. This. 
brings the case directly within s.: 4, 
because all that the section requires is 
that the 


“proceedings are taken against a person under. 
the last foregoing section for the recovery of an 
amount stated in a certificate.” ” . 


If -we read ss. 3 and 5 together, it follows. 
that whether the amount stated in a certifi-: 
cate is recoverable as payable to the 
Collector or as payable to any public 
officer or any local authority other than. 
the Collector, the proceedings taken 
against the defaulter must be tne prozeed- 


‘ings referred toin 8.3 ofthe Act. Thus, 


I haveno doubt in my mind that sub: 
s. (2) of. 4 is fully applicable to «the: 
present Case and the suit should have been, , 
instituted in the Oivil Oourt at Mirzapore. 
and not at Ohapra. | rae - 
“The appeal, therefore, fails and: the 
order of the Court below must be upheld. _ 

The District Board of Mirzapore, defen- 
dant No. 2 inthe suit, has filed a cross- 
objection onthe ground that the sum of. 
Rs. 50 awarded as costs to the defendant: 
by the Court below is inadequate; but. as’ 
there is no error of principle in the | 
order passed by the Court below, 1 am not 
prepared to interfere with that order. 
I would dismiss the cross-objection also, 

The Secretiry of State and tne District 
Board are entitled to their costs in this 
Oourt. Hearing-fee in each case will be 
two gold mohurs, 


James, J.—I agree. 
S Appeal dismissed, 
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MADRAS HIGH COURT ~- 
Appéal Against Appellate Order No. 109 
of 1935 
October 19, 1938 


i Kine, J. , 
HANISHA BEEBI AMMAL— 
PETITIONER—ÅPPELLANT 


versus 
Syed MONURDEEN SAHIB 
os — RESPONDENT 

Pronjncial Insolvency Acè(V of 1920), s. 34 (1)— 
Maintenance decree in favour of wife passed in 1932 
-Husband declared insolvent in 1933 — Pétition for 
xecution for arrears of maintenance in 1934, by 
arrest of insolvent—S. 34 (Likeld did not apply— 
«eave of Insolvency Court held essential. 

Tri 1932 a decree had been passed in favour of a wife 
‘warding her makar and maintenance, ln 1933, her 
usband was adjudicated insolvent, In 1934, the 
vife filed a patition for execution for the arrears of 
‘iaintenance which were then due and prayed for 
xecution of her decree by arrest of her hus- 


- 


«nd : 
Held, that s. 34 (1), Provincial Insolvency Act, did 
otapply. The part of the debt at least having been 
curred before the adjudication, it was provable in 
sasolvency and the decree-holder could not proceed to 
“geouto the decree without the leave of the Insolvency 
ourt. 
(Distinction between orders for alimony and decrees 
ər maintenance pointed out.) In re Mohammadali 
Methabhai (3), relied on. Linton v. Linton (1) and 
cerr v. Kerr (2), referred to. 


A against the order of the District Court 


f Madura, dated December 1, 1934, and 


maade. in A. S.No 131 of 1934 preferred 
mgainst the order of the District Munsif’s 

Jourt of Madura Town, dated October 9, 
mi934, and made in E. P. No. 740 of 1934 in 

J- S. No. 457 of 1931. 

Messrs. K. V. Sesha Iyengar and R. 

mlubramania Iyer, for the Appellant. 

Mr. K. V. Sreenivasa Iyer, for the Respons 
ment. 


Judgment.—The respondent in this 
mpped! was adjudicated insolvent in 1933. 
"he appellant is his wife in whose favour a 
‘lecree had been passed in 1932 awarding 
mer mahar end maintenance at the rate of 
2E: 5a month, In 1934 she filed an execu- 

ion . petition for arrears of maintenance 
«which were then due, amounting according 
o her to Rs. 220 and prayed for the execution 
of her decree for that amount by the arrest of 
he respondent. The prayer was allowed by 
-he first Court but was refused by the 
‘Appellate Court on the ground that her 
lebt was one provable in insolvency and, 
herefcre, ske could not proceed to execute 
he decree for that debt without the leave 
of the Insolvency Court, It is against that 


decision that the present appeal has been ` 


mled by the wife. 
Mr. Sesha Iyengar in arguing the appeal 
182—29 & 30 
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for the appellant has laid very great stress 
upon the decisions of the English Courts 
Linton v.Linton (1) and Kerr v. Kerr (2). Both 
these cases refer to the payment of alimony 
in England under the orders of the Divorce 
Oourt. In Linton v. Linton (1) the claim of 
the husband was that his whole obligation 
to pay alimony for the rest of his and his 
wife's life was a debt provable in bankruptey 
and, therefore, that he would be entitled to a 
discharge from that debt as soon as he was 
discharged from bankruptcy. The Court 
of Appeal held that this contention was 
wrong that it was impossible to form a 
proper estimate of the value of the claim of 
the wife on the husband and therefore that 
this was a debt not provable in bank- 
rupicy, In Kerry, Kerr (2) the question 
came up whether a wife could prove in 
bankruptcy aclaim for arrears of alimony 
which had accrued due before the Receiver's 
order and it was held that the consideras 
tions which had prevailed with the learned 
Judges in Linton v. Linton (1) equally ap- 
plied to a case of such arrears and although 
arrears might be stated at a particular 
sum. They were all subject to modification 
of the Divorce Court which had passed the 
original order for alimony and therefore 
they too were incapable of being fairly 
estimated, 

The law in India on this subject is con- 
tained ins 34 of the Provincial Insolvency 
Act which runs as follows :-— 

“Debts which have been excluded from the schedule 
on the ground that their value is incapable of being 


fairly estimated ......shall not be provable under 
this Act.” 


It seemsto me that in considering this 
definition and the facts of the two English 
cases there is a clear distinction bet- 
ween orders for alimony and decrees 
for maintenance. Special facts were 
pointed out in the English cases to show 
that orders granting alimony were always 
subject to modification and change when a 
decree has been passed awarding mainten- 
ante that decree ordinarily remains immut- 
able and although the judgment-debtor may 
take separate proceedings to have it moditied 
it can never be modified retrospectively as 
the order for alimony ‘in England can. 
The result is, it seems to methat at aby 
moment a wife who is a decree-holder under 
a decree of this kind can come to the 
Insolvency Court and gay that her husband 
is indebted to her in a fixed sum and that 

(1) (1885) 15’Q BD 239; 54 LJ Q B 529,528 LT 782; 
2 Morrell 179 


(2) (1897) 2 Q B 439; 66 L JQ B 838; 77 LT 29; 4 
Morrell 207. 
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tkerefore s. 34 (1) which says that a debt is 
not provable in insolvency because the debt 
is incapable of being fairly estimated 
cannot possibly apply to a claim of this 
kind. There may possibly be some doubt 
as to the date on which the wife may make 
the application or the date upto which she 
may calculate her arreais. This will 
depend upon an interpretation of s. 34 (2) 
as to from what date the obligation was 
incurred. Itis unnecessary to decide this 
very interesting point now for whether the 
debt provable in insolvency is the amount 
of arrears at the date of the adjudication 
or af‘any subsequent date prior tothe actual 
framing of the schedule it is undeniable that 
part atleast of the Rs. 220 represenis an 
obligation incurred before the date of ad- 
judication. Therefore, in either view of the 
correct date on which the amount of the debt 
isto be estimated part of it was incurred 
befcré the adjudication and therefore the 
leave of (he Insolvency Court must be neces- 
sary. The learned District Judge hae already 
cited the casein Muhammadali Methabhai 
In. re (3) in support of the view which he took. 
In my opinion his view was right and as I have 
shown the English cases which deal with a 
different situation and a different kind of 
orders cannot prevail against it, 

In the result this appeal must fail and is 
dismissed with costs. 

N.-D. - Leave refused. 

(3) A IR 1930 Bom. 144; 124 Ind Oas. 127; 31 Or. L 


J 609; 31 Bom. L R 1366; Ind. Rul. (1930) Bom. 
255. 
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Civil Revision SEPI alien Nos. 2 and 3 of 
"N k » 1 
September 23, 1938 
Davis, J. O. AND TYABJI, J. 
TARACHND KHIMANDAS— APPLICANT 
versus 
Syed ABDUL RAZAK SHAH AND aNcTHER 


— OL PONENTS. 

Practice--New plea in revision cannot be taken— 
Award—Enforcement of—Stranger cannot sue for 
benefit conferred upon himby it—Award distingu- 
ished from contract and consent decree—Legal prac- 
titioner—Parties to reference agreeing to pay fees to 
legal adviser of arbitrator—Legal adviser, if can 
sue to recover amount. 

A new case based on facts cannot be raised for 
the first time in revision ifit is neither raised nor 
argued before the lower Court. 

A stranger rendering services to an arbitrator 
as his legal adviser and indirectly to the parties, 
not being a party to the award itself and there 
being no privity of contract between him and the 
parties to the award, cannot sue for an amount 
agreed to be paid tohim under the same, for, the 
principle of justice, equity and good conscience 
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connot be extended, to cover all cases where par- 
ties contract to confer benefit upon s stranger s0 
as to enable him to sue upon the contract. Jus- 
tice, equity and good conscience mean nothing 
more, than the rulesof English Law so far as they 
are applicable to Indian Society and circumstances 
in this country. But where it is clear that on the 
facts some measure of privity is established be- 
tween the third person and the contract he may 


Bue on if, 


[Oase-law referred to.) 

An award isnot a contract. An award ig differ- 
ent from a consent decree where the order of the 
Oourt is imposed upon the agreement of the par- 
ties, In an award the parties do not contract with 
the arbitrator. The parties agree to submit their 
dispute to arbitration ; thus far it is a contract, 
but that they do not agree to consent tothe award 
is shown by their objections to it, But assuming 
even that the award is a contract between ‘the 
parties to it, a stranger, cannot sue to enforce it. 
Rahim v. Shahban (2), followed. 

Where an Advocate acts asa legal adviserto an 
arbitrator and the parties agree in the award to 
pay certain amount to him as his fees, the Advo- 
cate cannot sue for the amount on the principle of 
trust, agency, estoppel or privity of contract. 


O. R. Apps. torevise judgment of the 
Judge, Bmall Cause Court, Rohri, dated. 
October 15, 1935 

Mr. Fatehchand Assudomal, for the Ap- 
plicant.. 

Mr. Manghanmal Bhojraj, for the Op- 
ponents. ; 

Davis, J.C.—This is an application in 
revision against the judgment of the Sub- 
ordinate Judge at Rohri, exercising Small 
Cause Oourt jurisdiction, dismissing the 
suit of the plaintiff, one Tarachand, an 
Advocate, for Rs. 400 agreed to be paid to 
him by parties to an award which has been- 
filed as a decree made on a reference to 
which he was not a party. The Subordi- 
nate Judge dismissed the plaintiff's suit on 
two grounds, firstly that as he was not a 
parly to the award, he could not enforce a 
claim under it, and secondly, that if the 
award be regarded as a contract he was a 
stranger to the contract and could not sue 
to obtain a benefit underit. Now, it may 
well be, asthe applicant alleges, that he 
has earned this Rs.'400, which was agreed 
to be given under the award, for services 
he rendered indirectly to the parties as the 
legal adviser of the arbitrator, but there is 
a judgment of the Privy Council in Hira 
Singh v. Ganga Sahai (1), wherein the 
Board has held that a person who is no 
party to an award and whois not bound 
by it cannct take advantage of it. In that 
case, a member of a Hindu family, being 
deaf and dumb, could not inherit property 
under the Hindu Law and was not entitled 


(1) 6 A 322; 11 I A 20; 4 Sar, 491 (PO). 
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Ko sharein the joint family property on 
partition. By a family arrangement 
sembodied in an award. the other members 
-of the family agreed that thie afflicted 
member of the family should have his 
wchare with the others and in the award it 
was so provided, but this member was not 
mmade a party to the award; he was not 
mepresented in the proceedings and theres 
fore when he sued for partition on the basis 
«of his‘ rights as declared in the award, 
Whe failed. Their Lordships concluded their 
judgment thus: 


“Hira Singh was a stranger to the submission, 
snd wes under no obligation to abide by the 


ae and consequently he could not avail himself 
of it.” 


We think the equities are stronger in the 
«case of a member of a family, as in the 
«case of Hira Singh, than in the case of a 
complete stranger, the Advocate Tarachand 
in this case, and we think that in the light 
sof this ruling alone the plaintiff's case 
smust fai]. The learned Advocate for the 
«applicant raised the question of estoppel, 
"but no such question was raised and argued 
in the lower Court. It is anew case based 
ron facts and cannot be raised for the first 
time in revision. There is nothing on the 
record to suggest that the plaintiff acted on 
sthe representation of the defendant to his 
rejudice. There is then the question of 
he right of Tarachand to sue though a 


wtranger to a contrach, yet a3 one on whom. 


under the contract a benefit was conferred, 


This question was considered at length by - 


Khe Subordinate Judge in a very careful 
judgment and argued at length before us 
ere, 
Khough we donot find that an award isa 
contract for this purpose. An award is 
different from a consent decree where the 
der of the Court is imposed upon the 
agreement of the parties. In an award the 
parties donot contract with the arbitrator : 
Rahim‘ s, Shahban (2). The parties agree 
*o submit their dispute to arbitration : thus 
Kar it isa contract, but that they do not 
agree to consent to the award is shown by 
heir objections toit. But assuming even 
‘hat the award is a contract between the 
Parties to it, then it does not appear that 
Tarachand, a stranger, can sue to enforce ib, 
€or in our opinion, the principle of justice, 
guilty and good conscience cannot be ex- 
ended, as it was in Khirodbihari Dutt v. 
Uangobinda (3), to cover all cases where 
p A IR 1935 Sind 200; 159 Ind. Gas. 125; 8 R 8 


(3) 61 0-841; 152 Ind. Gas. 351: AIR 1934 Oal 
182; 38 O W N. 682; 7 R O 383, - 
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parties contract to confer beneft upon a 
stranger so as to enable him to sue upon 
the contract. Justice, equity and good con- 
science mean nothing more, as was pointed 
out by the Board in Waghela Rajsanji v. 
Masludin (4), than the rules of English 
Law so far as they are applicable to Indian 
Society and circumstances in this country. 
It is true that the definition of “considera- 
tion” in s. 2, Contract Act, givesa wider 
meaning to that term than is accepted in 
English Law, because the consideration 
may move from a person other than a 
promisee, but this does not mean that that 
other person can sue upon the contract. In 
Dunlop Pneumatic Tyre Co. Ltd. v. Self- 
ridge & Co. Ltd. (5), at p. 853*, Lord 
Haldane said: 

“My Lords, in the Law of England certain prin- 
ciples are fundamtal. One is that only a person 
who is a party to a Contract can sue on it, Our 
law knows nothing of a jug quacst tum tertio aris- 
ing by way of contract. Such s right may be con- 
ferred by way of property, as for example, under a 
trust, but it cannot be conferred on a stranger toa 
contract asa right to enforce the contractin per- 
sonam. <A second principle is that ifa person, with 
whom a contract not under seal has been made, is 
to be able to enforce it, consideration must have 


been given by him to the promisor or to some other 
person at the promisor’s request.” 


The general principle here laid down is 
subject to certain well-recognized exceptions 
where it is clear that on the facts some 


. Measure of privity is established between 


the third person and the contract on which 
he sues and which would enable him to 
get Judgment in his favourin a Gourt of 
Equity. One exception is where the third 
person isa cestui gue trust: another excep: 
tion is where the third person may | be 
regarded as a principal suing through the 
agent. - i 

In Debnarayan Dutt v. Ram Sadhan 
Mandal (6), on which the case in Khirod- 
bihari Dutt’ v. Mangobinda (3) is based, 
but greatly extended in its application, a 
clear measure of privity was established 
between one of the contracting parties and 
the third person, because the party to the 
contract entered into direct communica- 
tion with the third person oa the subject: 
matter of the contract, and indeed the 
third party was thereby induced to act to 
his detriment, so that there was estoppel, 
but if the principle that a person not a 

(4) ILB 551;14 I A 89; 11 Ind. Jur, 318; 5 Sar, 
16 (P OQ). 

(5) (1915) A O 847; 84 LJ K B 1680; 113 L T 
386; 59 S J 439; 32 T LR 399. : 

(6) 41 O 137; 20 Ind. Oas. 630; A I Riyli Cal, 
129; 18 O L J 603;17 0 W N 1143. 
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party to a contract can sue upon it fo 
enforce a term of that contract for his 
benefit, is to be generally extended, as 
Beaumont, ©. J. remarked in National 
Petroleum Co, Ltd. v. Popatlal Mulji (7) at 
p. 9835, that is a matter properly for the 
Legislature and not for ithe Courts. To us 
. the Madras decision in Subbu Chetti v. 

Arunachalam Chettiar (8), which prefers 

the exceptions to the general rule rather 
than the new rule laid down in Khirodbihari 
Dutt v. Mangobinda (3, seems preferable. 
The Privy Council decision in Khwaja 
Muhammad Khan v. Husaini Begum (9), 
seems in reality based on the principle of 
a trust. The cases ofa family settlement 
where provision is made for maintenance 
or the marriage of a minor or a female are 
also clearly within the exception of the trust 
and within the ruliigin Khwaja Muham- 
mad Khan v. Husaini Begum (9). 

Locked at from his point of view, it is 
not pessible to hold that in this case there 
was a trust for the benefit of the Advccate 
Tarachand. He may have been too trust- 
ful, but the mere fact that he worked for 
tke arbitrator and indirectly for the parties 
to the reference, cannot, we think make 
the parties to tLe reference trustees for the 
payment to him of his fees. We think that 
if the parties had agreed among themselves 
not that Tarachand should be paid Rs. 400 
but that he should pay Re. 400, he might 
have regarded the equitable relationship 
now alleged to exist between him and the 
Parties to the reference in a different light, 
No privity of contract has been established 
between him and the parties to this award. 
We think, therefore, with all respect, that 
the judgment of the Bombay: High Court 
in National Petroleum Co, Ltd. v. Popatlal 
Muljt (7), isto be preferred to the judg- 
ment of the Calcutta High Court in 
Khircdbihart Dutt v. Mangobinda (3). We 
think then that neither on the principle of 
trust or agency or estoppel or privity of 
contract can the plaintiff in Suit No. 551 


of 1935 (Tarachand v. Syed Razak Shah) 


succeed» We think, therefore, this revision 

application as well the second revision 

application against the other party to the 
(7) 60 B 954; 165 Ind, Cas. 335; A I R 1236 Bom 

344; 38 Bom. L R 613; 9 R B 188, ° 

ae ae o ah EA oo AIR1930 Mad. 
z; 420; 371; Ind. R 9 

oe 2A 410; 7 Ind c eee 
(9) 3 410; nd. Cas, 237; 37 I A 152; 

W N 865;7 A LJ 871; 1910) MW N33 OM D 


T 147; 12 C Ld 205; 12 Bom, LR 638; 2 
614 PO). sae SAE 
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reference, whose case is similar to this and 
who is the defendant in Suit No. 647 of 
1935 (Tarachand v. Mir Sadikali Shah), 
must also fail, and we dismiss both the 
applications with costs accordingly. 

D. Applications dismissed. 





MADRAS HIGH COURT 
Criminal Revision Petitions Nos. 666 
and 634 of 1938 . 
January 11, 1939 
PANDRANG Row, J. 
In re Q. J. JOSEPH—Pertirioner 

Penal Code (Act XLV of 1860), ss. 8i, 406— 
Oriminal breach of trust—Case not falling under 
8, &4—Hvtdence relating to state of mind at time of 
commission of crime, showing that accused must have 
been unable to form criminal intention necessary 
for offence under s. 408—If can be convicted under 
8. 406—Applicability of s. 84-—-Whether covers cases 
of intoxication or of inherent defects, 

Where a Court trying a person for an offence of 
criminal breach of trust, finds that the case is not 
covered by s. 84, Penal Oode, it should consider 
another aspect of the case, namely whether even if 
s, 84 did not cover the case, the state of mind in 
which the accused was, did not exclude the exis- 
tence of a dishonest intention which is an essential 
ingredient of the offence of criminal breach of 
trust, Evidence is certainly relevant for the pur- 
pose of ascertaining whether the petitioner's state 
of mind rendered it poesible and likely for him to 
have entertained a dishonest intention when he dealt 
with the monies entrusted tohim. Any other mental 
state can also be put forward with equal relevancy 
for the purpose of negativing the existence of the 
criminal intention which is an essential ingredient 
of the crime under s. 406, Penal Oode. Unsound- 
ness of mind need not necessarily make a person 
incapable of understanding the nature of all his 
There are some forms of unsoundness of 
mind which affect only particular acts, In other 
words, unsoundness of mind may be suchthat in 
respect of certain acts the person committing them 
is incapable of knowing the nature of what he ie: 
doing, while in the case of other actshe might have: 
knowledge of their character. td 

Consequently where in the case of an accused 
tried for criminal breach of trust, the evidence 
relating to his state of mind at the time of tho 
commission of the crime clearly shows that due to 
particular kind of unsoundness of mind he must have 
been unable to form the criminal intention of caus- 
ing wrongful loss or gain, he cannot be held guilty 
of the offence with which he is charged. Director 
of Public Prosecution v. Beard (1), relied on. f 

Section 84, Penal Oode, applies only to cases of 
intoxication and does not cover a case where what 
is alleged is an inherent defect or infimity of 
mind, which is of greater significance because such 
infirmity or disease of mind is more likely to pre- 
vent the formation of that intention which is roe- 
quired by the law to be established as a part of 
the offence charged. Similarly there isno justification 
for attributing to the person the same intent which 
he would have had if he had not been intoxicated, 
though the same knowledge can be imported to 
him under the section, 


Or.R.Ps. from the judgment of the Sessions 
Oourt, Trichinopoly, in U. A. No. 10 of 1938. 
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Mr. K.S. Jayarama Aiyar, for the Peti- 
tioner. 

The Public Prosecutor, for the Crown. 

Order.—This is a petition to revise the 
judgment of the Sessions Judge, Trichinc- 
poly dated April 20, 1938, dismissing the 
appeal preferred by the petitioner from 
his conviction under s. 406, Indian Penal 


Code by the Sub-Divisional Magistrate, 
Musiri. The petitioner was the Head 
Olerk of the Sub-Magistrate’s Court at 


Ktlitalai and the charge against him was 
that he committed criminal breach of trust 
in respect of an aggregate sum of Rs. 112 
made up of four separate items ranging in 
date frem April 6 to May 4, 1937. The 
amounts in question were fines received 
by the petitioner as Head Olerk from 
parties and the receipt of these sums is 
not denied. It is also stated that ultimately 
the whole of the amount was-made good 
by the petitioner's wife and another. ‘The 
principal defence in the case was that there 
was no criminal misappropriation, stress 
being laid on the adjective “criminal.” It 
is unnecessary to deal at length with the 
contention that there was no misappropria- 
tion at all, because the facts established 
are sufficient to support the inference that 
these monies must have been spentfor the 
private purpcses of the petition in order to 
gratify his own unregulated desires. The 
substance of the defence was that the 
petitioner was practically insane during 
the periodin question and that he was 
generally subject tofitsof insanity during 


summer months when he behaved almost- 


like a mad man, being violent in his 
conduct disrespectful and threatening to 
his superiors and so on. The evidence as 
regards the petitioner's conduct, during 
the summer in question, establishes beyond 
doubt that he was certainly not in a 
normal state of mind. Bo far is conceded 
on behalf of the Crown. The question is 
whether the petitioner’s state of mind was 
such that it amounted to unsoundness of 
mind of such a degree that he was incapable 
of knowing the nature of his acts or that he 
was doing what was either wrong or con- 
trary tolaw, or, in other words whether 
the general exception contained in s. 84, 
Indian Penal Code applies to the peti- 
tioner. 

This question was considered by both 
the Courts below and they were of opinion 
that though the petitioner was, soto say, 
not in a normal state of mind and was 
behaving like a mad man nevertheless his 
‘ease would not be covered by 6. 84, Indian 
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Penal Code. The Courts below, however. 
failed to consider another aspect of the 
case namely whether even ifs. 84 did not 
cover the case, the state of mind in which 
the petitioner was did not exclude the 
existence of adishonest intention which is 
an essential ingredient of the offence of 
criminal breach of trust. Evidence is 
certainly relevant for the purpose of 
ascertaining whether the petitioner's state 
of mind rendered it possible and likely 
for him to have entertained a dishonest 
intention when he dealt with the monies 
entrusted to him. As was observed in 
Director of Public Prosecution v. Beard (1) 
at p. 499* by Lord Berkenhead L. G , where 
a specified intent is an essential element 
in the offence, evidence of a state of 
drunkenness rendering the accused incap- 
able of forming such an intent should be 
taken into consideration in order to deter- 
mine whether he had in fact formed the 
intent necessary to constitute the particular 
crime. The case was no doubt one where 
drunkenness was put forward as a fact 
which negatived the existence of a crimi: 
nal intention. But any other mental state 
can also be put forward with equal 
relevancy forthe purpose of negativing 
the existence of the criminal intention 
which is an essential ingredient of the 
crime that is charged against the person 
in question. No doubt s c6, Indian Penal 
Code appears to speak in a different way 
from the law as laid down by the House 
of Lordsin Director of Public Proszcution v. 
Beard(1). But that is so only so far as 
knowledge goes and does not include 
intention. Thatsection provides that where 
a particular knowledge or intent is a neces- 
sary ingredient of an offence a person who 
does the act ina state of intoxication shall 
be liable to be dealt with as if he had the 
same knowledge as he would have had had 
he been not intoxicated, unless he was 
intoxicated as the result of something 
being admizistered to him against his will 
or without his knowledge. It will thus be 
seen thatthe latter part of the section 
carefully omitsthe word ‘intention’ and 
there would be no justification for attribut- 
ing to the person the same intent. which he 
would have had if he had not been intoxicat- 
ed, though the same knowledge could bea 
imported to him under the section. This 
section moreover applies only to cases of 

(1) (1920) A C 479; 89 LJ K B 437; 122 L T 625; 
813 P 129; 36 TL R 379; 649 J 340; 140r. App. 
Rep. 159; 57 So L R743, ; 
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intoxication and does not cover a case 


like the present where what is alleged is an 


inherent defect or infirmity of mind, which 
isof greater significance because such 
infirmity or disease of mind is more likely 
to prevent the formation of that intention 
which is required by the law to be establish- 
ed as a part of the offence charged. 

In this case the evidence is so full and 


so cogent that I find it impcssible to resist - 


the conclusion that the petitioner must 


. have been really unable to form the erimi- 


pal intention that is attributed to him by 
the prosecution, namely of causing wrongful 
loss or wrongful gain. He was in such a 
mental ccndition that he could 
understood that what he was doing was 
wrongful at the time. Thereis indeed a 
good. deal to be said in support of the view 
that the case is really covered bys. 84, 
Indian Penal Oode. Unsoundness of mind 


.need not necessarily make a person incap- 


able of understanding the nature of all his 


. acts. There are some forms of unsoundness of 


mind which seem to affect only particular 
acts. In other words unscundness of mind 
may be such thatin respect of certain acts 


the person committing them is incapable 


of knowing the nature of what he is doing 


-while in the case of other acts he might 
have knowledge of 


their character. It 


‘cannot, therefore, be said that because the 


“man was allowed 
‘while he was in this state of mind his mind 
must have been sufficiently sound to en- 
able him to knew that what he was doing 


to continue in office 


was wrong or contrary tolaw. The fact seems 


to be thatthe petitioner in his unsound 


state of mind thought that he wasin away 
arepresentative of the Orown to whom the 
money belonged and that he could do 
what he liked with it for the purpose of 
making presents to children and dressing 
himself up in velvet and so on the period 
of the alleged misappropriation having 
synchronised with the celebration of the 
coronation. ` It is unfortunate that no alie- 


_ nist was asked in the present case to give 


expert evidence asto the inferences that 
could be drawn from the facts and cireume- 
stances elicited in the evidence about the 
petitioner's state of mind. But with the 
evidence as it stands, I have little doubt 
that criminal intention has not only been 
not proved butis practically excluded by 
such evidence as has been adduced regard- 
ing -tbe petitioner's state cf mind during 
the period when the misappropriation 
took place. The misappropriation cannot, 
therefore, be regarded as criminal and the 
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conviction of the. petitioner and the orde 

requiring him to give security for his goos 

behaviour are set asideand heis acquitted 
N.-D. Conviction set aside. 
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CALCUTTA HIGH COURT 
Appeal No. 492 of 1937 
January 30, 1939 
HENDERSON, J. 
AUNAR ALI AND oTapRs—APPELLANES 


vergus 
JEBAR MULLUK CHOWDHURY 
AND OTHERS—RgsPpoNDENTs 

Bengal Money-Lenders Act (VII of 1933), s. 4— 
—Object and scope of — Applicability in case 07 
usufructuary mortgage. 

Section 4, Bengal Money-Lenders Act, only ap- 

plies to arrears of interest due at the time of 
institution of the suit. It has nothing fo do with 
interest that hes already been paid. 
. The object of s. 4 is to prevent money-lenders: 
from staying their hands in order that interest may 
accumulate to quite ludicrous proportions. In the 
case of a usufructuary mortgage where interest ia 
automatically paid year by year out of the usnfruct 
under the very terms of the agreement, whereby 
the mortgagees are toremain in possession until the 
principal debt is paid of, no such question can 
arise. 

A. from the appellate decree of the District 
Judge, Chittagong, dated September 30, 
1936. 


Messrs. Narendra Kumar .Das and 


` Durgesh Prosad Das, for the Appellants. 


Mr. Imam Hossain Chowdhury, for the 
Respondents. 
Judgment—tThis appeal is by defend- 


ants Nos,1to4. The question involved is 


the amount which the plaintiff is liable to 
pay to them before he can be allowed to 
redeem a mortgage. The mortgage in 
question was executed by the plaintiff's 
predecessor in favour of the appellants on 
October 8, 1898, The mortgagees were put 
into possession. The arrangement was that 
out of the annual profits, Rs. 280 was to be 
retained by the mortgageeg on account of 
interest and the remainder applied to the 
satisfaction of the mortgage. The plaintiff 
acquired a four and ahalf anna share of 
the equity of redemption in the land men- 
‘tioned in Sch. Lon November 14,1930. He 
instituted the present suit for redemption 
on January 16, 1931. It is to be noticed 
that in the meantime the appellants have 
themselves acquired the remainder of the 
equity of redemption. One of their pre- 
decessores in interest, namely, Sarada Lala, 
had redeemed two other mortgages, 

The plaintiff obtained a preliminary 
decree on October 15, 1933. In order tc 


. 1939 


ascertain the precise amount due, a Com- 
missioner had to be appointed to take 
‘accounts. The Subordinate Judge found 
that asum of Rs. 100-9-0 was due from the 
appellants tothe plaintiff. On appeal by 
the appellants, the District Judge modified 
the decree and found that a sum of 
Rs. 191-11-0 was due to the appellants from 
the plaintiff. The appellants have now 
filed a second appeal with regard to two 
matters, while there is also a cross-objec- 
tior by the plaintiff with regard to two 
other matters. The main point which is 
raised in the appeal is the amount of inter- 
est due to the appellants on account of the 
sums which were paid by Sarada to dis- 
charge the two other mortgages. It was 
contended on behalf of the plaintiff that 
the case was governed by s. 4, Bengal 
Money-Lenders Act (Bengal Act VII of 
1933’. This view found favour with both 
the Oourts below, and in the accounting 
the interest allowed to the appellants has 
been limited to the sums actually paid to 
discharge the two mortgages. It has now 
been contended that in any view of the 
case this section has no application at all. 
It does not appear that this particular 
argument was made in either of the Courts 
below; butit isa question which involves 
nothing more than the interpertation of the 
section. The sectin in question is in these 
terms: 

“Notwithstanding anything in any other Act, 
where in any suit in respect of any money lent by 
a money-lender before the commencement of this 
Act itisfound thatthe arrears of interest amount 
to a sum greater than the principal of the loan, 
the Court, unless it is satisfied that the money- 
lender had reasonable grounds for not enforcing 
his claim earlier, shall limit the amount of such 
interest recoverable in the suitto an amount equal 
to the principal of the loan.” 

Now, 1 will assume that this section 
applied to suits for redemption, although it 
is obviously a question which is open to 
arguments : for example, the words “unless 
itis satisfied that the money-lender had 
reasonable grounds for not enforcing his 
claim earlier” seem to suggest that in the 
suit in question the creditor must be the 
plaintiff. But, be that as it may, there is a 
further question in this case whether the 
arrears of interest refer to interest due on 
money which was nst lent by this particu- 
lar money-lender at all. In the present case 
the section has been applied to two sums 
of money which were paid by the predeces- 
sor of the appellants in discharge of mort- 
gages which had been executed to secure 
money lent by other persons. There is cer- 
tainly nothing in the plain wording of the 
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section to suggest that it is meant to apply 
to a case of this kind. The arrears of inter- 
est seem to referto the money lent by the 
particular money-lender. In view of the 
fact that the appeal must succeed on other 
grounds, it is not necessary to decide the 
point now. But as at present advised, I 
should certainly be disposed to hold that 
thig section is not intended to apply to a 
case of this kind. 

Secondly, the section only applies to 
atrears of interest. It has nothing to do. 
with interest that has already been paid. 
This point was overlooked by both the 
Courts below.: When this objection was, 
raised by the plaintit he thought that it 
would be enough to show that the amount 
ofinterest actually decreed by the learned 
lower Court was more than the principal. 
That is obviously not enough. He should 
have made a case on the accvunting that at 
the time the suit was brought, the arrears 
of interest then due were more than the 
principal. Nosuch attempt was made and 
it is only necessary to look at the Gommis“ 
sioner's report in order to see that such an’ 
attempt could not possibly have succeeded. 
Thirdly, this matter of the interest due on. 
these two sums was finally settled in the 
preliminary decreas. The decree was that 
the appsilants were to be allowed interest 
at 6 percent. per annum from the dats of 
payment, Tae plaintif did not appeal 
against tht decree. At the time wien it 
was passed, this Act had not cone into 
force [i came into force between tha preli- 
minary and the final decrees. No doubt, if 
this matter had been before ths Uommis- 
sioner, it would have been quite enough for 
the pliiatiff to show that the Act was in 
force at the time when the final decree was 
passed. But this matter was not before the 
Commissioner at all. It had already been 
finally settled and he had to make this 
allowance to the defendunts in taking his 


i 


accounts. There was nothing farther to 


investigate and the matter could nos be re- 
opened. 

Finally, ths section does not apply in 
every case. Ib does not apply when the 
Gourt is satisied thit the money lender had 
reasonable grounds for not enforcing his 
claim earlier. This matter too seems to 
have escaped the attention cf both tha 
Courts bslov. There seems no reason to 
doubt that tha object of the section ig to 
prevent money lenders from staying their 
hands in order that interest miy accumu- 
late to quite ludicrous proportions. In the 
present cabe, no such question could poge 
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sibly arise. Theinterest was automatically 
paid year by year out of the usufruct under 
the very terms of the agreement. The ap- 
pellants were to remain in possession until 
the principal debt was paid off. There was, 
therefore, no reason whatever why they 
should institute a suit to enforce the claim 
and, had they done so, they would have 
met with the objection that the terms of 
the ‘bond prevented them from doing so. It 
is therefore quite impossible to hold that 
their action was anything but reasonable. 
The second point refers to a small sum of 
Rs. 100-9-0 and is due to what appears to 
be aclerical mistake. The learned Judge 
found that the appellants were really en- 
titled to an increase of Rs. 406. He how- 
ever held that they could not obtain more 
than Rs. 292-4:0, because the court-fees 
paid were deficient. There was the further 
fact that on the accounting as found in 
the original Court they had an excess of 
Rs. 100-9-0. This sum was by mistake 
deducted from Rs. 292-4-0 instead of from 
Re. 406. There was clearly no reason for 
doing this at all. 

The first point in the cross-objection re- 
lates to a sum cf Rs. 53-6-0 which was found 
-tohave been incurred in the repairing of 
a certain embankment in the year 1260, M. 
E. The point in dispute is whether this 
sum was paid by the appellants or not. It 
is concluded by the finding of the learned 
District Judge. There remains the question 
of costs incurred in the execution of the 
commission. It is contended that the plaint- 
iff should have been allowed tbe entire 
costs, because the appellants failed to keep 
any accounts. This wasthe decision of the 
learned Subordinate Judge. The learned 
District Judge modified it by allowing the 
plaintiff half the cosis. He tcok this argu- 
ment into consideration and he was not 
prepared to hold that the failure of the 
appellants to keep accounts was the sole 
reason which rendered a commission neces- 
sary. I have myself no doubt that if the 
appellants had kept accounts the plaintiff 
would have urged first that they had been 
concccted for the purpose of this case and 
secondly that the entries in them were all 
false. The view taken by the learned Dise 
trict Judge was quite reasonable and I am 
not prepared to interfere with it. The 
result is that this appeal must be allowed, 
and the decree of the lower Appellate Court 
modified. There will be a decree to the 
effect that the plaintiff must pay Rs. 800 
to the appellants. This sum must be paid 
within three months from to-day failing 
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which he will be debarred from redeeming 
the property. The appellants will get their 
costs in this appeal. The cross-objection is 
dismissed with costs. The point under s. 4, 
Bengal Money-Lenders Act (Bengal Act VII 
of 1933) has not been finally decided, and 
leave to appeal under s. 15, Letters Patent, 
is refused. 


D. Appeal allowed. 


NAGPUR HIGH COURT 
Miscellaneous Civil Oase No. 11 of 1936 
October 11, 1937 
Strong, O., J. AND Poranix, J. 
LAXMAN ANANDRAO AND OTHERS— 
APPLICANTS 
versus 
RAMOBHANDRA WASUDEO AGASTI 
—Non-APPLICANT 
Civil Procedure Code (Act V of 1908), O. XLVII, 
r. 1—Judge overlooking apposite law — Review, if 
lies—Error should be apparent on record—Oinission 
to raise point of law — Whether suficient for 
granting review —Grant to inamdar attracting 
Inam Rules in Berar Code—Judge holding that 
grant enures for benefit of sub-grantees and 
exempting estate from attachment —No review held 

lies, though view is erroneous. 

The view that review lies where the Judge does 
not apply “the apposite law" is wrong. 
A Judge is supposed to know thelaw. There is 
only one correct view of the law though there may 
be many opinions as to what that view is. A Judge 
is assisted in arriving at the correct opinion by the 
argument of Counsel. Whether Counsel is helpful 
or not, whether the Judge has in mind or not a 
particular point, the Judge is supposed to have it 
makes a mistake his judgment 
proceeds on “an incorrect exposition of the law.” 
It makes no difference whether that mistake is 
due to inadvertence, forgetfulness, ignorance, or 
other error unless that mistake or error is 
apparent on the face of the record, that is, it, 
amounts to an error which can be disclosed without 
referring to anything beyond the record. British 
Equitable Assurance Co., Lid. v. Rajaram (2), 
overruled. [p. 234, col. 1. 

Judges are always bound by their oath to apply 
the law. If they fail to do so because they have 
overlooked a provision of law, their judgment 
proceeds on an incorrect exposition of the law and 
is not capable of review under O. XLVI, r. 1. 
All law is equally clear if the Judge is sufficiently 
able and equally difficult and doubtful if he is 
sufficiently inexperienced. Hence no distinction 
canbe drawn between areal blunder and a 
debatable point. Murari Rao v. Balaranth Dikshit 
(5) and Maung Po Hla v. Ma Ngwe Sint (6), dissent- 
ed from. [p. 234, cols. 1 & 2.] 

Omission to raise a point of law is insufficient 
ground for allowing a review. Dayanand Badri- 
narayan v. Lexmidas Gopalji (11), approved. 
Mukundsa v. Motiram (1), commented upon. 

Held, that the view ofthe Judge that though the 
grant by the Orown to aninamdar attracted rr. 5, 
11 and 150f the Inam Rules in the Berar Oode, 
the representatives of the doneés from tha 
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-predecessor-in-title of the inamdar had estate that 
could not be attached as though they were inamdars, 
was erroneous, but no review would be allowed 
against this decision. Chhaju Ram v, Neki (8), relied 
on, 


App. for review of judgment and decree 
passed on October 23, 1935 by Mr.Subhe- 
dar, A. J. O, in Second Appeal No. 380-B 
of 1933 reported in 161 Ind. Cas. 784 from 
the decree of the Additional District Judge, 
Buldana, in ©. A. No. 50 of 1932, dated July 
31, 1933, arising out of C.S. No. 171 of 
1931, in the Court of the Sub-Judge, 
Second Class, Mehkar, dated September 23, 
1932. 

Diwan Bahadur K. B. Brahma, for the 
Applicants. 

Mr. T. L. Sheode, for the Non-Applic- 
ant. 

Order.—This is an application to 
review a judgment delivered on October 
23, 1935* by a learned Additional Judi- 
cial Commissioner. The matter comes 
before another Court because that Judge 
has retired. 

The point of law is reasonably plain and 
can be stated thus: 

Land was granted by tho Crown to a 
grantee in a form that attracted the 
Inam Rulesin the Berar Code and in parti- 
cular Rules V, XI and XV. Asa result 
the inamdar-grantes is entitled to get 
a certificate which would give protection 
against attachment. 

In this case the ancestors of the inamdar- 
grantee had given a portion of the subject- 
matter of the grant to the ancestors of the 
plaintiff who claims protection from 
attachment for the subjectematter of this 
suit. The inam was, however, conferred on 
the inamdar grantee and not upon the per- 
son entitled as representative of his 
grantee. The representative of that per-. 
son did not apply to the Inam Oommissioner, 
did not get the certificate given to inam- 
dars, was consequently vot called upon 
to pay a quit rent and receive a freehold 
estate as provided by Rule V. See also 
Rule Xf and Rule XV. 

The learned Judge nevertheless held that 
the representatives of the donees from the 
Predecessor-in-title of the inamdar had an 
estate that could not be attached as though 
they were inamdars. ; 

We have little doubt that in so deciding 
the learned Judge arrived at a wrong 
conclusion. That, however, does not dis- 
poge of this matter. Thisg is a review, 
The question to what extent error of law 
can be raisedin review is not without 

“See 161 Ind, Cas, 784.—[Kd.] Kai 
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difficulty, and we have had our attention 
drawn to Mukundsa v. Motiram (1), British 
Equitable Assurance Co. Lid.v. Rajaram 
{2), Rukhmabai v. Ganpatrao (3), Sheikh 
Kawdu v. Berar Ginning Co. Ltd., Akot 
(4), Murari Rao v. Balavanth Dikshit (5), 
Maung Po Hla v. Ma Nowe Sint (6), 
Ramchandra v. Govindrao (7) and finally 
the decision of the Judicial Committee in 
Chhaju Ram v. Neki (8). 

3 Lab. [Chhaju Ram v. Neki (8;Jis a deci- 
sion of a Full Bench of the Judicial Commit- 
tee of the Privy Council. From the arguments 
and a reference in the judgment it is 
clear that their Lerdships considered 
the mass of conflicting decisions which 
existed, a conflict which probably was 
the reason for constituting a Full Bench, 
Bo as to set at rest finally this kind of 
question. 

The actual judgment is short but we 
think it establishes the following propo- 
sitions:— 

I. Rule 1 of O. XLVII is definitive of 
ae limits withia which review is permit- 
ted. 

Il. “Avy sufficient reason" in that rule 


on grounds 


analogous to those specified immediately 


before. 
I. Procedure by way of review is 
different from procedure by wy of appeal 
and arises only when there is, 
a) new material overlooked by excus- 
able misfortune, 
(b) mistake or error apparent on the 
face of the record, 
(c) other sufficient reason analogous to 
(a) or (b). 


IV. It is not sufficient to found review 
that the Judge. whose judgment is under 
review had “proceeded upon an incorrect 
exposition of the law” (see p. 132 as read 
in with p. 135.) 


(1) 25N L R 104 at p. 106; 116 Ind. Cas, 645; AIR 
1929 Nag 73; Ind. Rul. (1929) Nag 165, 

7 IR1928 Nag 305; 113 Ind. Cas, 896; 11 NL 
Jl ; ` 


(3) 28N L R 221; 140 Ind. Cas, 409; A I R1932 
Nag 177; Ind. Rul. (1932) Nag 150. 

(4) A I R 1929 Nag 185; 116 Ind. Oas. 427; Ind. 
Rul. (1929) Nag 139. 

(5) 45 M 955; 76 Ind. Cas. 342; A IR 1924 Mad 98; 
45M LJ 309;18 LW 363; (1923) M W N 761. 

(6) A I R1937 Rang 56; 167 Ind. Cas. 449; 9 R 
Rang 315. 

(7) 23N L R 53; 87 Ind, Oas. 125; AI R 1995 
Nag 266. 

(8) 3 L 127; 72 Ind. Clas. 566; A IR 1922P O 112; 
491A 144; 30 M L T 295; 28 O W 
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This case was followed in Ramchandra v. 
Govindrao (7) by a Bench of the Judicial 
Commissioner's Court and it was there 
held that 2 >. 

V. a mistake of law is notin itself a 
sufficient mistake or error apparent on 
the face of the record to warrant a review. 

In that case review was sought on the 
ground thatthe decision was based ona 
judgment since overruled. It was laid 
down as an expansion Of 3 Lah. [Chhaju 
Ram v. Neki (8)| that (see p. 55):— 

VI. Itis not sufficient that the mistake 
of law is due to following a bad precedent 
i.e. a precedent since overruled or re- 
versed. p 

“On the other hand a different view has 
been taken in Brindaban Chandra v 
Damodar Prasad (9) and Garabini Kumarin 
v. Surja Narain Singh (10). In the later 
case the decision proceeded on the ground 
that the overruling of the case relied on was 
‘new matter’. It was conceded that there 
was no error apparent on the face of the 
record. We are ofthe opinion that differ- 
. ent considerations might well arise ac» 

. cording as the decision followed and 
later reversed or overruled was or was 
not binding on the Court. This point d.es 
nct arise for determination in this case. 

On tke other hand in British Equitable 
Assurance Co. Ltd. v. Rajaram (2) a learned 
Judicial Commissioner held that review 
lies where the Judge does not app:y the 
apposite Jaw”. That is though it does nol 
lie if he takes a wrong View or if he 
misinterprets the law, it lies if he overlooks 
‘the apposite law”. In our opinion this 
view is wrong and must be overruled, A 
Judge is supposed to know the law. 
There is only one correct view of. the 
law though there may be many cpinicns 
as to what that view is. A Judge is assist- 
ed in arriving at the correct opinion by 
the argument of Counsel Whether Ooun- 
sel ishelpfulor not, whether the J udge 
bas in mind or not a. particular point, 
the Judge is supposed to have it in mind. 
If he makes a mistake his judgment pro- 
ceeds on “an incorrect exposition of the 
law”. It makes no difference whether that 
mistake is due to inadvertance, forget- 
fulness, ignorance, or other error unless 
that mistake or error is apparent on the 
face of the record, that is, as we under- 
stand it, amounts to an error which can 


| (9) 990 W N 148; 85 Ind. Oas. 65; AI R 1925 Cal 


(10) 3 Pat 134; 75 Ind, Cag. 177; A I R 1924 Pat 250; 
SP LT52 
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be disclosed without referring to anything 
beyond the record. 

Sheikh Kawdu v. Berar Ginning Co. Ltd., 
Akot (4) raises a different point, viz., 
whether a Court which fails to observe a 
mandatory provision of an Act can review 
its judgment so as to give effect to such a 
provision. We observe that Judges are 
always bound bytheir oath to apply the 
law. If they fail to do so because they 
have overlooked a provision of law, their 
judgment proceeds on an incorrect expesi- 
tion of the law and is not capable of 
review under O. XLVII, r. 1. That deci- 
sion being a Bench decision, we say 
nothing more than that,on its facts, it 
is distinguishable. There is no question 
7 any statutory mandatory provision 
ere. 

Murari Rao v. Balavanth Dikshit (5) 
[see also Maung Po Hla v. Ma Ngwe Sint 
(6)] apparently proceeds on the view that 
there is a difference between a real blunder 
and a debatable point. With respect, 
we are unable to agree. All law is equally 
clear if the Judge is sufficiently able and 
equally dificult and doubtful if he is 
Sufficiently inexperienced. Toone Judge 
a pointin (say) Hindu Law may seem 
transparently clear. Tothe sam: Judge 
a poiat in (say) tort may appear extremely 
doubtful. To another Judge of equal 
ability differently trained the firat point 
may seem difficult and the second easy. 
To the ideal Judge both would appear 
Parfectiy plain. 

In Mukundsa v. Motiram (1) Macnair, 
A. J. ©., held thit failure to notice a section 
inthe Oivil Procedure ode, bore an 
analogy to a mistake or error apparent 
on the face of the record and was, there» 
fore, within the expression ‘any other 
sufficient reason” as limited by Chajju 
Ram v. Neki (8). If this means that an 
error dehors the record is analogous to an 
error apparent on the face of the record, 
we are unable to agree. It appears to 
us to be a case of aJudge proceeding 
on an incorrect exposition of the law. 
We respectfully agree with Grille, JB. 
observations in Dayanand Badrinarayan 
v. Laxmidas Gopalji (11) following Kamla 
Prasad v Kunj Behari (12) that omission 
to raisea point of law is insufficient 
ground for allowing a review. We see 
no difference in principle between the 


(11) ILR 1937 Neg 392; 181 Ind. Cas. 741; A IR 
1938 Nag 41; 11 R N 483. 

(12)5 P L J 344; 57 Ind. Oas, 11; A IR 1922 Pat 
ugi PL T 625, 
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- case where Counsel has failed to bring a 
‘point of law tothe attention of a Court 
which is supposed to knowit (however 
artificial such a fiction may be) and the 
case where the Jrdge bas failed to notice 
it (which means that Counsel has failed 
to bring it to the attention of the 
Court.) 

As examples of errors of law which are 
apparent on the face ofthe record we would 
‘cite Chinna Venkatappayya v. Punnayya 
(18) (appeal by creditor against order 
rejecting proof, Judge dismisses appeal 
and annuls the adjudication), and Maung 
Sein Myi v. Mauny Tun Pe (14) (judgment 
delivered without notice to the parties). 
We are ofthe opinion that the rule in 
Chhaju Ram v. Neki (8) whether “techni- 
cal” or not [ses Narain Das v. Chiranji Lal 
_(15)] is clear and is binding. It comes to 
this, that so faras O. XLVII, r. 1 is con- 
cerned (we say nothing as tos. 151, which 
gives to a Court wide power to make such 
orders as may be necessary for the ends 
of justice orto prevent abuse of the pro- 
cess of the Court because a Judge has gone 
“wrong in law that is no ground for a review, 
though it may found an appeal unless it 
-be an error of the following order: 

Let the erroneous conclusion of law be 
X. Let the correct conclusion of law be Y. 
If X is a proposition that, quite apart 
-from the record, is erroneous, the Judge 
has proceeded on an incorrect exposition 
of the lawand his error cannot be cor- 
‘rected in view under O. XLVII, r. L. 
If Xis erroneous because it proceeds on 
a premiss that can be shown from the 
record to be erroneous and which if it had 
been considered would result in conclusion 
on Y and not X then it may be ‘an error 
apparent on the face of the record and can 
be corrected in review. Whether this would 
be the appropriate remedy would in our 
opinion depend on the. particular circum: 
stances. If, even assuming a correction in 
the premiss, Y does not follow if one 
applies the train of thought contained in 
the judgment to the corrected premiss, then 
it may well be that it is not acase for 
review but for appeal, for the Judge's train 
of thought is wrong as well as his pre- 
miss. 

In the present case the learned Judge 


(13265 M L J 173; 145 Ind, Cas. 346; AI R 1933 
Mad 631; (1932) M W N 153; 38 L'W 257; 6 R M50 


<Œ B). 
(14) 6R 794; 114 Ind. Oas. 687; A I R 1929 Rang 
70; Ind. Rul. (1929) Rang 79. 
(15) 47 A 361; 86 Ind. Oas. 168; A IR 1925 All 
364, 23 A L J 56, 
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had the same Counsel before him and, we 
are told, had the same argument address- 
ed to him. He refers in his judgment 
to the crucial Rule V, he does not mention 
Rule XI or XV possibly because in his 
view, viz, that an inam grant to an 
inamdar enures for the benefit of his 
sub-grantees, they cease to be of import- 
ance. Thatthis is a wrong view of the 
law we have little doubt, but were we to 
review that judgment forthat reason, we 
should be doing the very thing that was 
stigmatized as wr ng in Chhaju Ramv. 
Neki (8). 

We accordingly dismiss the review 
application but we make no order as to: 
costs. 

D. Application dismissed. 





CALCUTTA HIGH COURT 
Criminal Revision No, 907 of 1938 
December 6, 1938 
BARTLEY AND HENDENSON, JJ. 
BHAGABAT CHANDRA MANDAL— 
AccUsED—PETITIONER 

versus 
EMPEROR—ResponpEent 

Penal Code (Act XLV of 1260), s. 182—Complaint 
of person to be prosecuted must be dealt with ac- 
cording to law, first. 

here a person when called upon to show cause 
‘why be should not be prosecuted under s. 182, Penal 
Code . challenges the Police report and reiterates 
the charges made before the Police it is clearly a 
complaint, and the Magistrate should deal with it 
under the provisions of s, 203, Criminal Procedure 
.~Oode. The case under s. 182, Penal Code, cannot 
be proceeded with until that person’s complaint has 
been dealt with in accordauce with law. 

Mr. Ajay Kumar Basu, for the Peti- 
tioner. 

Bartley, J.—This rule was issued on the 
District Magisirate of 24-Parganas to show 
cause why the order of the Magistrate 
directing the prosecution of the petitioner 
under s. 182, Indian Penal Code should 
not be set dside. The material facts are 
that the petitioner lodged an information 
at a Police Station charging certain persons 
with offences under the Indian Penal Code, 
The Police submitted a final report in 
which they asked that the petitioner should 
be prosecuted under s. 182. The petitioner 
was thereupon called upon to show cause 
why he should not be so prosecuted. In 
showing cause he said in effect that the 
Police report was false. He also asked that 
a judicial enquiry should be held into the 
case and that the Police be directed to 
submit a charge sheet. On this application 
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-he Magistrate directed his prosecution. 
The procedure adopted was clearly wrong. 
The petitioner's challenging the Police report 
and reiterating the charges made before 
the Police was clearly a complaint, and the 
Magistrate should have dealt with it under 
the provisions of s 203, Oriminal Procedure 
Code. No such action was taken, and this 
procedure was clearly illegal. The case 
under s. 1&2, Indian Penal Code cannot 
be proceeded with until the petitioner's 
complaint hss been dealt with in accordance 
“with law. This Rule is accordingly made 
absolute. The order made by the learned 
Magistrate is set aside and he is directed 
to deal with the petitioner's complaint 
dated April 2), 1938 in accordance with 
law. 
Henderson, J.—I agree. 


D. Rule made absolute, 


MADRAS HIGH COURT 
Second Civil Appeal No. 510 of 1934 
September 6, 1938 
Wapsworta, J. 
V. PANCHAPAKESA AYYAR— 
APPELLANT 
j Versus 

SECRETARY or STATE— RESPONDENT 

Madras Electoral Rules (Framed under Government 
of India Act, 1919, (5 and 6 Geo, V, Ch. 101), s. 72-A 
(4), rr. 12,28, 48—Total number of ballot papers for 
purposes of r. 12— “Spoiled papers", what are— 
Forfeiture clause—Whether in nature of „seizure of 
candiate's property against his will—Jurisdiction— 
Civil Court—-Suit involuing construction of Rules—~ 
Jurisdiction of Civil Count ta barred—Proper remedy 

r plaintiff. 
fonhe et ania of ballot papers for the purposes 
of r. 12, Madras Electoral Rules framed by the Local 
Government under s. 72-A (4), Government of India 
Act 1919, must be taken to be the total number in the 
pox at the time when the returning cfficer makes his 
initial count, and the spoiled papers referred to 
must be taken to be those papers which have been 
spoiled by inadvertence and handed in to the other 
officer in charge to be exchanged in the manner laid 
down in r, 28 of the Rules for|the conduct of elections. 
The spolied papers referred to in r.12 (4) can- 
not include all invalid papers and in the absence of 
any reference to any special scrutiny of the invalid 
papers for the purpose of differentiating between 
spoiledand unspoiled, onè is entitled to infer that 
the phrase is used merely to exclude those spoiled 
papers which have been handed in to the presiding 
officer and not putinto thebox at all. The spoiled 
papèrs which are excluded in calculating the one- 
eighth proportion which saves the deposit from 
forfeiture are thespoiled papers which have not comé 
into the box and have not been included inthe pre- 
liminary count by the returning officer. 

Rule 12 framed by the Local Government does not 
purport to enable the Collector to forfeit the private 
property of an individual, éxcept in so fdr as it 
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-requires a candidate to make a deposit as a guarantes 


of good faith subject to certain termg which the 
candidate accepts as a condition precedent to his 
candidature, one of these terms being that if he geta 
less thana certain proportion of the votes, his 
deposit will be credited to the Government. The so- 
called forfeiture clause is no more than a provision 
for a cash deposit returnable only on the fulfilment 
by the candidate of an implied undertaking to secure 
a certain minimum support for his candidature. The 
candidate consents to the terms and there is nothing 
in thenature of the seizure of the candidate's pro- 
perty against his will, such as is implied by the 
term ‘forfeiture’ strictly used; nor can it be said 
that the rule is not a rule reasonably framed 
under the rule-making powers in regard to a matter 
incidental or ancillary to the method of election, 
Kirk v. Nowill and Butler (1), distinguished. 
Where a special and exclusive machinery has 


: been laid down by statute for remedying a wrong, 


the existence of that machinery excludes the ordinary 
remedy by the Civil Courts, in the absence of clear 
misconduct or lack of good faith on the part of the 
person designated for the special purpose 

The Oivil Courts have no jurisdiction to entertain 
a suit which seeks in substance a declaration that 
the interpretation of the Electoral Rules by the Ool- 
lector is wrong. Where in a suit for return -of 
deposit made by him asa condition precedent to his 
candidature in the Legislative Oouncil, the plaintiff 
in his plaint has expresaly set forth the contention 
that r. 12 of the Madras Electoral Rules has been 
misinterpreted and that on a strict and proper inter- 
pretation of the rule his deposit should not be forfeit- 
èd, and he bases his suit on the rules as interpreted 
by himself and asks for a decision that the interpre- 
tation thereof by the Collector is wrong, the suit 
ab initio involves the question of the interpretation 
of the Electoral Rules, and as such the suit does not 
lie in a Oivil Court. The rules provide a special 
agency for the interpretation of the rules in doubtful 
or disputed cases. They also provide that the deci- 
sion of the Governor in cases referred to him shall be 
final The proper way of rectifying such an error is 
to take the course indicated by r. 48 of the Electoral 
Rules. Sarvothama Rao v. Chairman Municipal 
gourg Saidapet (2), relied on. [p, 238, col. 2; p. 239, 
éol, 1. 


S. 0. A. against the decree of the Sub- 
Judge, Tanjore, in A. 8. No. 73 of 1933. 

Mr. M. S. Venkatarama Iyer, for the 
Appellant. 

The Government Pleader, for the Respon- 
dent. i 


Judgment.—This case arises out of a 
suit by the appellant for return of the 
deposit of Re. 250 made with the Oollector 
by the plaintiff as a condition precedent to 
his condidature for a seatin the Legislative 
Council as one of the representatives of the 
Tanjore District. The result of the election 
was that the plaintiff got 1,618 votes while 
the total number of votes polled was 13,373, 
of which 12,917 were found to be valid 
votes. Thus the piaintiff got less than 
one-eighth of the total numbér of votes 
polled but more than ene-eighth of the total 
number of valid yotes. On these figures the 
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Collector declared the deposit of the plaintiff 
to be forfeited under r.12, sub-rr. 3 and 4 
of the Madras Electoral Rules framed under 
the Government of India Act, s. 72 (A) (4), 
which empowers the making of provision 
by rules under the Act for certain purposes, 
among them being : 

“the qualification of electors, the constitution of 
constituencies and the method of election of the 
Governor's Legislative Councils ................ and any 
matters incidental or ancillary thereto.” 

Ohne argument in appeal is that the rules 
enabling the forfeiture of a deposit made 
by the unsuccessful candidate are ultra 
vires of the Local Government seeing that 
this section under which these rules are 
framed contains no provision for the im- 
position of such a penalty. The argument 
on this head is based on the case Kirk v. 
Nowill and Butler (1), which was a case 
relating to the powers of the Outlers Com: 
pany of Shieffeld under its Charter 
which confers on the Company the 
right to regulate the trade of the cutlers 
and to impose fines for breach of 
its regulations, The Company made a bye- 
law specifying the manner in which certain 
goods should be manufactured and enabling 
its officers to seize and confiscate goods 
made not in accordance with its rules. It 
was held that this was a forfeiture not 
provided for in the Oharter and that no 
such forfeiture could be imposed except by 
specific powers conferred in the Charter. 
It seems to me that the facts of this case 
have very little bearing on the question 
which I have to decide. The rule framed 


by the Local Government does not purport - 


to enable the Collector to forfeit the private 
property of an individual, except in s> far 
as it requires a candidate to make a deposit 
as a guarantee of good faith subject to 
certain terms which the candidate accepts 
as acondition precedent to his candidature, 
one of these terms being that if he gets less 
than a certain proportion of the votes, his 
deposit will .be credited to the Government. 
The so-called forfeiture clause is no more 
than a provision for a cash deposit retura- 
able only on the fulfilment by the candidate 
of an implied undertaking to secure 4 
certain minimum support for his candida- 
ture. The candidate consents to the terms 
and there is nothing in the nature of the 
seizure of the candidate's property against 
his will, such as is implied by the term 
‘forfeiture’ strictly used; nor can it be said 


in my opinion that the rule is not a rule. 


reasonably framed under the rule-making 


(1) (1786) 1 T R 118; 1 R R 160, 


4. PANDHAPAKEBA Miyak v. ehhebaky of bate (MADR) 


237 


powers in regard toa matter incidental or 
ancillary to the method cf election. 


The next contention is that the appellant 
had in fact got the minimum number cf 
votes which would entitle him to a return 
of the deposit under r. 12, sub-rr. 3 and 4 
of the Madras Electoral Rules. Sub-r. 3 
says that the deposit should be forfeited 
to Government if a candidate is not elected 
and if the number of votes polled by him 
does not exceed one-eighth of the total 
number of votes polled. Suber. 4 says that 
for the purposes of sub:r.3 the number of 
votes polled shall be deemed to be the 
number of ballot papers, other than spoiled 
ballot papers, counted The appellant con- 
tends that the words “other than spoiled 
ballot papers” must be taken to mean 
“other than rajected ballot papers.” I must 
confess that at first sight this interpretation 
appealed to me. But on going into the 
matter further [ have come to the conclusion 
that the lower Courts were right in holding 
that the total number of ballot papers for 
the purposes of this rule must be taken to 
be the total number in the box at the time 
when the returning officer makes his initial 
count, and that the spoiled papers referred 
to must be taken to be those papers which 
have been spoiled by inadvertence and 
handed in to the other officer in-charge to 
be exchanged in the manner laid down in 
T. 28 of the rules for the conduct of elections, 
It is true that in its ordinary meaning a 
spciled paper would be a paper which has 
been in some way or other defaced so as 
tonot to be suitable for voting purposes. 
But the only other place in the rules where 


: the term “spoiled papers” is used so far- 


as I can gather is this r. 28 of the Rules 
for the Conduct of Elections first referred to 
where it appears to be used only with 
regard to papers spoiled and not put into 
the ballot box. There are moreover inherent 
difficulties in holding that the term “spoiled 
papers” in r.12, sub-r. 4 of the Electoral : 
Rules, can be taken to include all invalid - 
votes. If one looks through the various 
classes of votes which must bs trated as - 
invalid under the rules, one finds at least 
one class which can never come under the 
term“spoiled papers,” that is to say, papers - 
which are put into the box blank. Ifin - 
order to ascertain whether a candidate's 
deposit has to be f-rfeited, it is necessary 
to go through all the rejected ballot papers 
and decide which of them are and which . 
of them are not spoiled papers, the returne : 
ing officer would have to make a further ; 
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scrutiny of the rejected ballot papers for 
which no provision is found in the rules. 

It seems to me clear therefore that the 
spoiled papers referred to in r. 12 (4) 
cannot include all invalid papers and in 
the absence of any reference to any special 
scrutiny of the invalid papers for the pur- 
pose of differentiating between spoiled and 
unspoiled, one is entitled to infer that the 
phrase is used merely to exclude those 
spoiled papers which have been handed in 
to the presiding officer and not put into the 
box at all. This interpretation is consistent 
with the obvious desirability of making the 
forfeiture depend upon a simple arithmetical 
process. The provision in the rules fora 
preliminary count of all ballot papers valid 
and invalid, and the absence of any pro- 
vision in the rules for counting spoiled 
papers ab distinct from invalid papers 
fortify me in the conclusion that the spoiled 
papers which are excluded in calculating 
the one-eighth propcrtion which saves the 
depisit from forfeiture are tte spoiled 
papers which have not come into the box 
and have not teen included in the preli- 
minary count by the returning officer. 
In this view I must agree with the 
lower Court that the plaintiff did not get 
the necessary number of votes to entitle 
him to a return of bis deposit. 

It has further been contended for the 
respondent that the interpretation of the 
Rules for election of members of the 
Legislative Council isa matter which has 
been expressly reserved by r. 48 of the 
Madras Electoral Rules for the decision of His 
Excellency the Governor and that this rule 
provides ihat the Governor's decision shall 
be final so that the Civil Courts cannot inter- 
fere. Whether there has been any decision 
of the Governor in the present case seems to 
me not quite clear. The appellant after 
the adverse decision of the Collector, prefer- 
red an appeal to the Secretary to the Govern- 
ment, Legislative Department and that 
Officer issued an order as the order of the 
Government rejecting the appellant's claim. 
Whether the order of the Government sọ- 
called was in fact the decision of His 
Excellency the Governor under r. 48 we do 
not know. Leaving that question aside how- 
ever, the question is whether a suit such as 
the present suit is barred by reason of 
r. 48. Had the plaintiff couched his suit 
in its simplest possible form merely alleging 
the deposit, stating that he had aright to 
the return of the deposit and demanding 
the return, it would be arguable that on 
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the rules arose and that the mere fact that. 
the defence raised such a question in rebuttal 

of the suit filed under the ordinary law 

would not debar the Civil Courts from‘ 
determining the rights of the parties, the 

decision as to the interpretation of the 

rules being merely incidental toasuit under 

the ordinary law. 

The plaintiff however has not taken 
that course. In his plaint he has expressly ` 
set fourth the contention that the rule bas 
been misinterpreted and that on a strict 
and proper interpretation of the rule his 
deposit should not be forfeited, and he 
bases his suit on rules as interpreted by: 
himself and asks for a decision that the 
interpretation thereof by the Collector is . 
wrong, Quite clearly this is a suit which ' 
ab initio involves the question of the inter- 
pretation of the Electoral Rules. I am of 
opinion that such asuit does notlie. The 
rules provide a special agency for the 
interpretation of the rules in doubtful or | 
disputed cases. They also provide that 
the decision of the Governor in cases 
referred to him shall be final. It is, I 
think, well-established that where a special 
and exclusive machinery has been laid 
down by statute for remedying a wrong, 
the existence of that machinery excludes 
the ordinary remedy by the Oivil Courts, 
in the absence of clear misconduct or 
lack of good faith on the part of the 
person designated for the special purpose. 
There is an express ruling of a Single 
Judge of the Nagpur High Court on precisely 
this point where a similiar rule with 
reference to the elections for the Oouncil of 
State has been interpretated so as to exclude 
the jurisdiction of the Oivil Courts in , 
the case of a suit for the refund of a 
deposit declared forfeited. 

I have also béen referred tothe decision in . 
Sarcothama Rao v. Chairman Municipal 
Council, Saidapet (2), where it was held that 
where the Local Government promulgated 
certain rules and embodied in those rules one 
which provided that any question relating 
to the interpretation of the rules should be 
referred to the Local Government whose 
decision should be final, the Oivil Court 
would have no jurisdiction in a case in 
which the remedy specially provides has 
been used and exhausted, though it might - 
be otherwise if the authority so designated 
had refused to exercise the jurisdiction 
conferred upon it. Under these rules which 


(2) 47 M 585; 73 Ind, Oas. 619; A I R 1923 Mad. 
15:45 M L J 23; 17 L W 431; (1923) M W N 266; 32 
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the plaint no question of interpretation ofy LT 178. 
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we bave now to construe, the remedy given 
to a candidate who is adversely affected 
by a misinterpretation of the rules is to 
refer the matter to the decision of the 
Governor. Assuming that a reference has 
been made in the present case (though I 
am very doubtful whether in fact it has) 
and assuming that such a decision has 
been given by the Governor (though again 
there is no evidence that any such decision 
hase been given), that decision would be 
final and the remedy provided by the rules 
would have been exhausted. Ifthe remedy 
provided by the rules has not yet been 
exhausted, it may still be open to the 
appellant to pursue it. This is a matter 
upon which I can express no opinion. [am 
however satisfied that the Civil Courts have 
no jurisdiction to entertain a suit which 
seeks in substance a declaration that the 
interpretation of the Electoral Rules by the 
Collector is wrong and that the proper 
way of rectifying such an error is to take 
the course indicated by r 48 of the Electoral 
Rules: In this view, I dismiss the appeal 
with ecste. Leave to appeal is granted. 
N.D. Appeal dismissed. 
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Judgment—This is a Letters Patent 
Appeal on the part of the plaintiffs against 
the judgment and decree of Pollock, J. 
dismissing their suit for possession of two 
fields which have been recorded at the 
last settlement as occupancy fields and 
which were surrendered tothe plaintiffs by 
the occupancy tenant Bhulansha on Decem- 
berll, 1931. Bhulansha’s father and cousin, 
whose interests admittedly devolved upon 
Bhulansha, before the execution of the said 
surrender on December 11, 1931, had 
mortgaged these fields to the defendant- 
respondent by two registered ‘documents 
(Exs. D-1 and D 2) under which the defend- 
ant was in possession of the fields. Those 
documents were executed on November 11, 
1915, and February 11, 1916, and are 
respcctively Exs. D-2 and D-1. When the 


- plaintiffs tried to take possession on the 


strength of the surrender deed, they were 


- resisted by the defendant, who was in 


possessicn on the strength of his mortgages 
and hence the plaintiffs have brought this 
suit to recover possession of the fields 
through the Civil Court. The appellants . 
contend that the mortgages which are the 
basis of the respondent’s title are invalid 
for three reasons; (1) because they have 
not been legally attested, (2) because they. 
are void under the.O. P. Tenancy Act 
having been executed by an occupancy 
tenant in contravention of the provisions of 
s. 46 of the O. P. Tenancy Act of 1898, and 
(3) because their registration is ineffective 
having been procured by fraud. The third 
reason is only part of the second reason 
and will he considered along with it, 
The defendant countered by denying that 
the fields were occupancy fields and, 
therefore, the ©. P. Tenancy Act did not 
apply. to them: he was, therefore, at liberty 
to take a mortgage of them if he pleased, 
Moreover, he contended that even if the 
fields were held in occupancy right by . 
Bhulansha the plaintiffs’ remedy lay in the 


- Revenue Court under-s. 47 of the Tenancy 


240. 3 
1898 and notin the Oivil Oourt. He 
a contends that the attestaticn „has 
been eatisfactorily proved. He also raised 
another defence, which has not been con- 
sidered by the learned Judge in second 
appeal, that whether or not the mortgages 
were valid at their inception the mortgagee 
obtained title by prescription over a period 
of 12 years. The lower Appellate Court 
rejected this plea, but it has been raised 
again by the respondent-defendant in the 
argument before us. The points, therefore, 
which arise for our consideraticn are: 
(i) What was the tenure of the fields ? 
Were they held by Bhulansha in 
occupancy or proprietary right? ; 
(ii) Are the mortgages of the fields void 
or voidable, and, if the latter, can 
the plaintifis avoid them bya suit 
for possession in the Civil Ocurt or 
should they have proceeded under 
s. 47 of the C. P. Tenancy Act of 
1898 ? f 
Are the mortgages validly attested ? 
Has the defendant's title as mcr.- 
gagee been perfected by prescrip- 
tion ? 


| Before proceeding to consider the above 
poinis we desire to dispose of a suggestion 
rather than a contention put forward by 
the appellants that one of the two Bo- 
called mortgage deeds Ex. De], is not a 
mortgage at all but is a lease, It calls 
itself a leuse and if it is a lease no ques- 
tion of attestation arises to be considered, 
nor any question as to jurisdiction under 
e. 47 of the Tenancy Act. We would point 
out that in allthe three Courts which have 
already considered. this it has been taken 
for. granted that the document isa mort- 
gage and not a lease and we are also of 
opinion that it is a mortgage. Section 958 
of the Transfer of Property Act defines a 
mortgage in these terms: 

“ 
in ARA immovable property for the purpose of 
securing the payment of money advanced or to be 
advanced by way of loan, an existing or future debt 
or the.performance of an engagement which may give 
rise to a pecuniary liability.” | 

"` Gub-section (d) of s. 58 is as follows :— 

“Where the mortgagor delivers possession or 
expressly or by implication binds himself to deliver 
possession of the mortgaged-property to the mort- 
gagee, and authorizes him to retain such possession 
until payment of tne mortgage-money, and to receive 
the rents and profits accruing from the property, or 
any part of such rents and profits and to appropriate 
the same in lieu of interest, or in payment of the 
mortgage-money, or partly in lieu of interest or 
partly in payment of the mortgage-money, the 
transaction is called 8 usufructuary mortgage, and 
(he mortgagee & usufructuary mortgages. 


(iii) 
(iv) 
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Exhibit D-1 fulfils the above definition of 
a usufructary mortgage. The mere fact 
that the document describes itself as a 
lease does not makeit a lease. We hold 
accordingly that itis a mortgage. 

Whether it is a mortgage or a lease there 
is no doubt that the other document 
Ex. D-2 is not 4 lease but a mortgage and 
all the questions which we have set out 
above for determination would have to be 


determined in respect of Ex. D-2 whether : 


or not they arose in respect of Hx. D-1. 
Hence it would in noway simplify the dis- 
cussion to hold Ex. D-1 to be a lease. 


Accordingly, we first take up the point |. 


of jurisdiction, because, if that point is 
decided against 
rest go out. The learned Judge 


the appellanis, all the . 
of this - 


Court has discussed the matter in paras.5 . 


and 6 of his judgment, where he states that, 
as the mortgages are not void but only 


-yoidable in the manner and to the extent : 


provided by 8.47 of the O. P. Tenancy Act . 


of 1593, the landlord's remedy lies in the 
Revenue Court alone by an application 
under that section. 


if there had been no surrender, the plaint- 
tiff could have brought his action in the 
Civil Court, and secondly whether the 
surrender makes any difference. The 
appellants argue that ss, 46 and 47 did not 
affect their right of suitin the Civil Oourt 
because the O. P.. Tenancy Act does not. 
purport to lay down the rights of landlords 
but only the rights of tenants. They argue 
that the relationship of landlord and tenant 
arises out of a contract and but for the 
Tenancy Act it would be lawful for the 


4 The question has to be . 
‘considered in two aspects: firstly whether 


landlord to enhance the tenant’s rent or ; 


evict him for which purpose he could 89 to: 
as | 


the Civil Court. The Tenancy Act h 
placed a limitation on his powers of evic- 
tiou only permitting him to evict if the 


Section 
to give the 


which is not allowed by the Act. 
47 is only meant therefore 


‘landlord a spécial remedy for evicting him 


other than his ordinary remedy which 
subsists. All that s. 
means, according to the 
to take action under that section he must 
do so within two years. 
v. Shamrao (1) which holds that it is open to 
alandiord where his title is in jeopardy 
from the aggressions 


A mortgage is the transfer of an interest -tenant transfers his holding in a manjer - 


wre ee 


47; 
_ thé appellants, — 
is tO provide that if the landlord decides - 


They cite Allibhai * 


of a trespasser or - 


where. bis title may be injured by- dénial - 


d) 18 N LR 83; 84 Ind. Cas, 903; A IR 1999 


Nag. 216. 4 
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of his rights over hie land to bring a suit 
for possession and for having his own 
tights declared againat tho trespasser and 
to claim khas possession. That was, 
however, a case in which the defendant 
wasan out and out trespasser who did not 
claiin any title under the tenant. It is not 
a case as here where the defendant is only 
tegarded as atrespasser because his mort- 
gageis held to be vcid, if the plaintifs’ 
argument is correct. Moreover, in that 
case the application of ss. 46 and 47 of the 
Tenancy Act was never considered. That 
case therefore is no authority for holding 
that in a case like this the landlord has a 
Tight of suitin a Civil Court. The mort- 
gages which we are Considering admittedly 
come under the purview of s. 46 and the 
important question is whether they are void 
or only voidable in the particular manner 
provided by ss. 47 and 46. Section 46 (3) 
provides : 

“No occupancy-tenant shall be entitled to sell, 
make a gift of, mortgage, sub-let (except for a 
period not exceeding one year) or otherwise transfer 
his rightin his holding or in any portion thereof, 
and every such sale, gift mortgage, sub-lease (other 
than for a period not exceeding one year) or transfer 
shall be voidable in the manner and to the extent 
provided by the two next following sections.” 


‘The respendent argues that there is a 
distinction between saying that “no 
occupancy tenant shall be entitled to sell 
etc.", which is the same as to say that “an 
occupancy-tenant shall not be entitled to 
sell etċ”, and saying that “an occupancy: 
tenant‘ shall be incompetent to sell ete. 
He argues that in the latter case sale 
etc. by an occupancy tenant is void, 
whereas in the former case itis not void 
but can be done subject to certain penalties 
provided for the doing of it. That is to 
‘ay, certain relations and the landlord 
can avoid it, and the only way in which 
they can avoidis by the procedure pro- 
vided in es. 47 and 48. There is no doubt 
that under the previous Tenancy Act of 
1883 Such a transfer was voidable and not 
Void and as no machinery was provided 
for avoiding it the landlord could go to the 

“Oivil Oourt. The Act of 1 93 made a change 
in the wording relating to the rights of an 
occupancy tenant to transfer his holding 
‘and also provided machinery for the rela- 
tions and the landlord to avoid it. This 
question as to the right of the landlord to 
«seek his remedy in a Civil Court under tre 
Act of 1893 was considered by the Judicial 

=Oommissioner in Dayaram v. Shaligram (2) 


(2) 16 O PLR 135, 
182—31 & 32 
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where he held thata suit was barred and 
that the only remedy for the landlord was 
by proceeding in Revenue Courts. It is 
true that that was the case of an ordinary 
tenant whereas we are here dealiag with 
an occupancy tenant, but, asthe sections 
of the Act relating to the rights of transfer 
of ordinary and occupancy tenants are 
similar, the reasoning there applies with 
equal force to occupancy tenants. In that 
case also a distinction was drawn between 
the word “shall not be entitled” and “shall 
be incompetent’. The same view was held 
in Ganeshdas v. Shankar (3). Phere it 
was pointed out at p. 27* that in cases 
where the transfer would be a nullity 
under the ordinary civil law irrespective 
cf the provisions of s. 46 of the Tenancy 
Act the enactment is not called . into 
operation; there is nothing upon whic) it 
can fasten: there is nn otherwise legal 
transaction for the consideration of the 
Ravenus Oifieer. He cannot be required 
to make terms upon the basis of a nullity. 
Ta such cases the Civil Court has jurisdiction 
and one of such cases is where the 
transfer is made by an instrument com- 
pulsorily registrable but not registered. 
Here the documents have been registered 
although they ought not to have been 
registered according to s. 46 (5) But 
apart from s. 46/5) there is nothing to 
prevent the Sub-Registrar from registering: 
them. He did not refuse to register them 
because on their face there was nothing 
to show that they came under the ban 
of sub-s, (5), since the lands were only 
described as muafi. khairati or muaft 
khairati mokasa, and the Sub-Registrar 
did not know that such a description could 
only apply to occupancy: land—‘We are 
not to be taken as holding that under the 
1893 Act land which is described as 
muafi khairati is necessarily occupancy 
land, but we are only assuming for the 
sake of this argument that such may be 
the case). Tne learned Judge, followiag 
Kisansav v. Nanaji (4) bas held that as 
the documents did not ex facie indicate 
to tne Sab-Registrar that the mortgages 
were forbidden by the Tenancy Act the 
registration was not invalid and cannot 
be ignored. This view has since received 
tbe approval of the Privy Oouncil in Para- 


(3) E NLR 22; 13 Ind, Cas. 909. 
(4) 31 N L R 223; 157 Ind. Oas. 793; A IR 1935 
Nag. 182; 8 R N 66. 
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shram Balaji v. Asaram (5). If therefore 
Ganeshdas v. Shankar (3) is correctly 
decided, as we think it is, it will follow 
that the proper and the only remedy for 
the plaintiffs, unless their position is 
affected by the surrender deed which 
position we shall examine next, was tu 
proceed in the Revenue Court under ss. 47 
and 4%. In Budhu Lal v. Chattu Gope 
16) Mookerjee, J. has quoted passages from 
two English cases. These passages can 
be used with equal effect in the present 
case. One is by Lopes, L. J. in the Queen 
v. Cor nty Court Judge of Essex (7): 

“In the case of an Act which creates a new 
jurisdiction, a new procedure, new forms or new 


remedies, the procedure, forms and remedies there 
prescribed and no others must be followed." h 

The other is by Lord Halsbury in 
Pasmore v. Oswaldtwistle Urban District 
Council (8): 

“The principle that where a epecific remedy is 
given by a statute, it thereby deprives the person 
who insists upon a remedy, of any other form of 
remedy than that given by the statute, is one 


which is very familiar and which runs through 
the law.” 


The view expressed in Ganeshdas v. 
Shankar (3) was approved by Niyogi, A. J.O. 
in Kanhaiya v. Sitaram (9). The same 
view was also taken by the Calcutta High 
Court in Balkantha Nath Misra v. Laboo 
Nag (10) a case from Sambalpur which 
was governed by the ©. P. Tenancy Act 
of 1893. Ganeshdas“ v. Shankar (3) was 
approved again in Chunga Prasad v. Phulwa 
(11). It has therefore been generally ac- 
cepted in the Judicial Commissioner's Court 
that a transfer by an occupancy tenant 
in contravention of s. 46/3) of the C. 
P. Tenancy Act of 1598 is not void 
but voidable by the landlord, and that 
too only in the manner provided by ss. 47 
and 48 and not by a suit inthe Civil 
Court. We are also of the same opinion, 
although we would like to make it clear 
that except for the inclusion of the words 
from “and every such sale” to the end 

(5) I L R (1936) Nag. 104; 164 Ind, Oas. 345; A 
I R 1936 PO dul; 1936 O L R 522; 3B R 6; 1936 
ALR 81;9R PO 119; 19 NLJ 228:71 M L 
3 656;17 P L T 937; 41 OW N 101; 640 LJ 301; 
45 L W 7; (1937) M W N 137 (P ©). 


(6) 44 O 816 at p. 825; 39 Ind. Cas. 465; AI R 
wee 850; 25 O LJ 193; ls Or. L J497;21 O 


(7) (1807) 18 Q B D 704; 56L J QB315; 57L T 
643; 35 W K511; 51u P549 


(8) \1698) A O 387; b7 LJ QB 635; 78 LT 569; 
62 J P628; 14T L R 368, 


(9) 31 NL R 96 atp.98 Sup. 159 Ind. Cas. 862; 
A I R 1936 Nag. 18, 8 k N 144; 19N LJ 44, 
(10) 17 OW N 621; 18 Ind. Cas. 273; 70 L J 


(ll) A IR 1922 Nag. 126; 67 Ind, Cas. 121, 
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of the first paragraph in s. 46 (3) w 
would have been of the opinion that suc 
transfers were not only voidable but absc 
lutely void. It seems to us that this i 
the only way in which sub-s. (5) can mak 
sense alongside sub-s. (3). Sub-section (5 
provides: 

“Notwithstanding anything contained in th 
Indian Registration Act, 1877, no officer empowere 
to register documents shall admit to registratio 
any document which purports to transfer the right c 
an occupancy-tenantin his holding or in any pertio 
thereof, unless the document recites that the trans 
ferea isa person who, if he survived the tenant 
would inherit the right of occupancy, or is 
person in favour of whom as a co-sharer the rigb 
of occupancy originally arose or who became b, 
succession 4 co-sharer therein,” 


If then a transferis only voicable anc 
is not avoided by the persons who cai 
avoid it under s. 47, it would, according 
to subss. (3), be a perfectly good transfer 
Yet under sub-s. (0) the Sub-Registrar i» 
not allowed to register it. There is thus € 
conflict between the two sub-sections. If, or 
the other hand, such transfers are abs lutely. 
void, then it is perfectly intelligible tha» 
the Sub-Registrar shculd be precluded 
from registering such documents unden 
any circumstances. Nevertheless the addi- 
tion of the words “every such sale, gift, 
mortgage, sub-lease or transfer shall be 
voidable in the-manner and to the extent 
provided by the two next following sections” 
must mean, as has been so frequently held 
in the Judicial Commissioner's Court, that 
such transfers.are only voidable and noh 
void. No doubt this inconsistency in the 
Act of 1898 led to the clarification of the 
position in ss. 12 and 13 of the: Act -of 
1920. Na Me PS a 

The next point for consideration is 
whether by reason of the surrender deed 
the position is in any way altered. The 
learned Judge has dealt with this aspect 
of the case in para. 7 of his judgment 
where he comes to the conclusion that it 
makes no difference in the case of a 
gratuitous surrender like this, and that in 
such a case the tenancy must be deemed 
to continue for the purpose of preserving 
the rights of mortgagees. He relies om 
Prem Narayan v. Jhado (12). We think 
however that the learned Judge han 
expressed rather too broadly what thas 
case decides. It does’ not decide, as the 
learned Judge says, that where a tenant, 
having effected a valid sub-lease or mortgage 
subsequently surrenders the holding he 
dces not thereby affect the rights of the 


(12) 27 N L R 186; 133 Ind. Cag, 385; AIR 193) 
Nag. 129; Ind. Rul, (1931) Nag. 113 (PB). 
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sub-lessee cr mortgagee. It only refers to 
the special circums'ances of a widow's 
limited: estate. The learned Judge was, 
however, correct in pointing out that in 
Choudhty Baldeoprasad v. Choudhry Prem- 
narain (13) it was held: 

_ “If a tenant after having madea transfer which 
is valid as against himself and as against the 
landlord, were to voluntarily: surrender his tenancy 
the law will presume that the tenancy has a con- 
tinuance in order to work out the rights created 
by sieh a valid transfer.” 

This was decided alsoin Bhuray Brahmin 
v. Lala Vishwanath (14) where Mr. 
Ismay, J. O. quoted Ouke upon Littleton 
as follows: 

“Having regard to the parties to the surrender, 
the estate isabsolutely drowned. But having regard 
to strangers who arenot parties or privies thereunto, 
lest by a voluntary surrender, they may receive 
prejudice touching any right or interest they had 
before the surrender, the estate surrendered hath 
in consideration of law a continuance." 

Different considerations, which were ex- 
amined by us in a recent case, may arise 
where the tenant dies without heirs or the 
tenancy determines by operation of law, 
Here, as the learned Judge observes, the 
tenancy had not come to an end by 
operation of law but by voluntary act of 
the tenant. The appellants argue that 
surrender is not a transfer and that there- 
fore it does not give cause for any action 
under s. 47 of the Tenancy Act and more- 
over that where the tenant right is surren- 
dered ib comes to an end by operation of 
law. and therefore under Choudiry .Baldeo- 
prasad . Choudhry Premnarain (13) the 
rights created by the mortgages come to 
an end with them. Besides this it is 
argued that Choudhry Baldeoprasad v. 
WChoudhry Premnarain (13) presupposes a 
valid sub lease or mortgage and have no 
application to a case like this where the 
mortgages are invalid and that in the case 
of an invalid mortgage it does not become 
valid merely because the landlord has taken 
mo steps within the period allowed by 
8. 47 to avoid it. Mr. Barway in his Law 
of Tenancy, 2ud edition, at p. 371, 
observes: 

"It has been pointed out in the aforesaid rulings 
that it is only a valid mortgage of the tenant 
«ight that will not be affected by a voluntary 
surrender. But if the mortgage ig void or voidable 
at the instance of the landlord, it will certainly 
fe extinguished by a voluntary surrender and the 
landlord will be entitled to sue for immediate 
possession, So, in one gase, the sale (or rather 
surrender) of an absolute occupancy holding to the 
‘andlord, was held to have extinguished the 
nortgage which was voidable under s. 41 (7) of 
(13) 28 N LR 93; 139 Ind. Cas. 369; A I R 1932 
Nag. 107; Ind Rul. (1932) Nag. 110, 

(14) 2 NL R170, 
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the Tenancy Act of 1898, so as to entitle the 
landlord to sue for immediate possession,” . 
and he has cited Jairam v. Jankibai 
(15) in support of this proposition. We 
do not agree entirely with what Mr, Barway 
has there said. A mortgage which can be 
avoided is valid until it is avoided. Further, 
the words “and the landlord will be entitled 
to sue for immediate possession” require 
qualification. Jairam v. Jankibai (15) was 
the case of an absolute occupancy holding, 
in respect of which there is no doubt that 
the landlord had a rightof suit. It does 
not follow however that he could sue in 
the case of an occupancy holding where 
the Legislature bas laid down a special 
procedure for the landlord to obtain redress. 
The argument that a surrender is not a 
transfer and does not therefoie give rise 
to any action under s. 47 of the Tenancy 
Act is beside the point because it is not 
the surrender but the mortgages which 
give the landlord the right to proceed under 
s. 47. And asto the argument that in the 
case of a surrender the tenancy comes to 
an end by the operation of law we cannot 
accept this either. The appellants have 
relied on Seth Sheolal v. Seth Abdul Husein 
(16) but that was avery different matter. 
There t:e tenant who had mortgaged his 
holding in favour of a third party was 
ejected by the ‘Revenue Oourt andit was 
held that under those circumstances the 
tenancy came to an end by ‘operation of 
law and therefore the mortgage came to 
an end also. Tais.ie a very different 
position from the present where the tenant 
has voluntarily surrendered his holding to 
the landlord, and that too with the sole 
object of defeating the mortgagee. If then 
the Legislature has laid down a special 
prccedure for avoiding such mortgages under 
the Tenancy Act and the landlord has 
failed to avail. himself of that procedure 
and if we are right in holding that apart 
from the surrender he has no right to 
avoid the mortgages by a suit ia the Civil 
Court, we cannot see why he should be 
able to recover the right to avoid the 
mortgages by means of a collusive arrange- 
ment with the tenant. 


We agree with the learaed Judge in 
holding that the Uivil Court has no jurisdic- 
tion to entertain the plaintiffs’ suit. That 
being so, it is not neccessary to consider 
the other points which have been argued 


(15) A IR 1930 Nag. 119, 122 Ind. Oas. 697; Ind. 
Rul, (1930) Nag. 185. | 

(18) 30 N PR 25; 148 Ind, Oas, 257; AIR 1933 
Nag. 255; 6 R N 180. i : 
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before us. The Letters Patent appeal must 
fail and it is ccnsequently dismissed with 
costs. i 

D. Appeal dismissed. 


mann 
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Ezecution sale—Rights of purchaser—Decree- 
holder putting property to sale knowing fully that 
it did not belong to judgment-debtor —Auction- 
purchaser, if entitied to refund of purchase money 
—Civil Procedure Code (Act V of 1908), O. KAI, 
rr. 9], 93—Auction-purchaser’s suit for refund, if 
can be maintained — His remedy — Surt, when lies— 
Limitation Act UX of 1908), s. 18, Sch. 1, Art. 62 
—Auction-purchaser held should get benefit of s. 18 
and his suit was within time—Acquiescence, meaning 


In India an action for recovery of money paid 
for a consideration which has failed is maintainable 
as in England Section 65, Contract Act, and ss. 3% 
and 41, Specific Relief Act, recognize the principle 
thet money paid for a consideration which has 
failed can be recovered. These principles also apply 
to and can be invoked in cases .of involuntary 
sales. [p. 247, col. 1; p. 246, col. 1.) 

Though there is no guarantee in a Cuurt sale, 
there is some duty which is imposed by law upon 
the decree-bolder in this connection. Under 
O. XXI, r. 18, Oivil Procedure Code, when an 
application for attachment ismade by the decree- 
-holder, the application must contain a specification 
of the judgment-debtor's share or interest in such 
property. to the best of.the belief of the applicant 
and sofar ashe has. been able to ascertain the 
same, If the decree-holder states something which 
is false, and makes that statement knowing it to be 
false, with a view to mislead the bidders, there 

: would be obviously a case offraud. but even when 
the misrepresentation was innocent, or there was 
mistake or ignorance of facts, unaer which the 

: parties were labouring, which led to the invalidity 
of the whole proceeding, a netion of 4 promise to 
pay, cau be justly imputed to the decree-holder, 
ana it would be against natural justice to allow 
him to retain the money which he got possession of 
under such ignorance or mistake. ‘he auction- 
purchaser can even then invoke the principle in 
his favour, and claim refuna ofthe money paid 
under an honest mistake of facts. [p. 2:0, cul. z; p. 
251, col. 1.) 

[Uase-law relied on.] 

Acquiescence does not simply mean standing by. 
It dces not mean quiescence only. lt means assent, 
“after the party has come to know of his right. [p. 
247, col. 1.) = 

Per Mukherjea, J.—The auction-purchaser can- 
not institute asuit for refund ot purchase money 
on the ground that there isno saleable mterest of 
the judgment-debtor in the property sold. The 
auction-purchaser, has got to set uside the sale 
under Q, XXJ, r. Wi, Civil Procedure Code, by an 
application made within 30 days irom the date of 
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sale, before he can apply for refund under O, XX: 
r. 93. [p. 249, col. 1) 

Where, however, the invalidity is dueto fraudi 
carelessness or neglect of duty on the part of th 
decree-holder the atction-purchaser, can sue t 
recover the purchase money on the ground of failur 
of consideration and such right is unaffected by an 
provision of the Vivil Procedure Code. Parvath 
Ammal v. Gobindasami Pillai (17), relied on. 

Held, that after the plaintiff-auction-purchaser gi 
the sale certificate, the landlord did realize rents fror 
him for about three years knowing full well that b 
had no right to receive the same. It was an act í 
fraud onthe part of the landlord which lulled hi» 
into security and led him to believe that it wa 
only a third party who was obstructing him } 
getting possession, He did institute asuit agains 
this third party who set up thetitle of the res 
tenant and it was in course of this litigation the 
he came to know the real state of affairs, Assumin, 
that Art. 62, Limitation Act, applied for recover 
of money had and received to the auction-purchaser 
use, the auction-purchaser could get extension- + 
time under s. 18, Limitation Act, as against defer 
dant why by fraudulent mistepresentation a8 
suppression of truth subsequent to the sale kept th- 
auction-purchaser out of knowledge of his right # 
institute the suit within the proper period. [p. 25 
col. 1J 

A. from the appellate decree of th 
Additional Bub-Judge, Nadia, dated Janw 
ary 1s, 1936. 

Messrs. Hiralal Chakravarty and Lala 
Mohan Sanyal, for the Appellant. 

Messrs. Amarendra Nath Bose ane 


Mrigenara Nath Dutta, for the Respondente 


Nasim All, J—The facts which a 
not in dispute now are these: One Har 
pada Ghose, husband of defendant No. 4 
held a mukarari tenure under defendar 
No. 1. Hesold itto defendant.No.. 3 by 
kobala on Agrahayan 21, 1329 B. : 5. ‘co: 
respcnding to November 18, 1924. Th 
kobala was registered on December 9, 192 
and 1egistraticn-iee ‘was paid in the- Regin 
tration Ofhce. In the Record of Right 
which was bDally published at about th’ 
time, the name ul Haripada Ghose appeare 
as a tenant in respect of this tenure. In 192 
defendant No. 1 instituted a suit againn 
Haripada Ghose jor iecovery cf arrears í 
rent of ibis tenure for the years 1326-137 
B. S. aud cbtained a decree cn July 
1sz3. inthe same year Le made an appl 
catiun under 8. 102, Bengal ‘Tenancy Ac 
ior settiement of fair and equitable rent < 
this tenure impleading Haripada as il 
only deiendant in the pioceeding, O 
December Zl, 1923 aefendant No. l put th 
rent deciee imo execution, On Jannary 2 
i24 be made an applicaticn to the Rev. 
nue Othcer icr substuutirg defendant No. 
in place ot Harspada im tLe precee dine 
under s. lUo onthe ground that defendan 
No. 4 was in possession of the tenancy b 
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purchase from Haripada. Tris application 
was allowed. On the same day the proceed- 
ing under s. 10) was compromised between 
defendant No. 1 and defendant No. 3. 

‘By this compromise, the tenancy was 
admitted to be mokarari and defendant 
No. 1 gave up his claim for settlement of 
fair and equitable rent On June 21, 192: 
the application for execution of the rent 
decree was allowed to be struck off. There- 
after, Haripada died leaving defendant No 2 
as his heir. In May 1926 defendant No. 1 
made another application for execution of 
Khe rent decree against defendant No. 2 
Kirst by attachment and sale of her movable 
properties and tken by attachment and sale 
‘of the defaulting tenure. This execution 
petition contained a statement that the 
defaulting tenure belonged to defendant 
No, 2, the judgment-debtor, and was verifi- 
ed bythe agent of defendant No. 1 to be 
true. The sale proclamation under s. 163 
(2) (a), Bengal Tenancy Act, was issued 
rand published by the executing Court in due 
time. In the sale proclamation, the default- 
ting tenure was described as a tenure stand- 
ing in the name of Dwarika Nath Ghose, 
the predecessor in-interest of the judg- 
xùent debtor. The tenure was sold by 
the executing Court and was purchased by 
Khe plaintiff for Rs. 282 on August 10, 1920. 
The sale was eccnfirmed on September 21, 
1926, The plaintiff obtained the sale 
certificate and in execution of the sale 
Certificate obtained symbolical possession 
Khrough Ccurt. Defendant No. 1 then 
began to realize rent from the plaintiff 
although he had already recognized defend- 
rant No. 3 as the tenant of the tenure in the 
preceeding under s. 105 referred to above. 
After taking symbolical possession, the 
wlaintif found that some khas lands 
included within this tenure were in posses- 
aion of one Indu Ghosh. The latter refused 
KO give up possession. The plaintiff there- 
«pon instituted a suit in the year 1940 to 
wKecover possessicn of these lands from him. 
This suit however was dismissed on the 
ground that the plaintiff had acquired no 
witle to the tenure by his auction purchase, 
as the sale was, in effect, a sale not under 
Khe Bengal Tenancy Act but only a money 
yale and the judgment-debtor had no sale- 
able interest in the tenure. By this time 
lefendant No. 1 had realized Rs. 134-8-6 as 
Went of the tenure from the plaintiff. After 
Nhe dismissal of the suit brought by him 
against Indu Ghose, tle plaintiff raised 
Khe present suit in the Court of the Munsif 
wt Krishnagar on February 1, 193: for the 
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refund of the purchase money (Rs. 282) 
and the rent paid by him to defendant 
No. 1 (Rs. 134-36) together with interest 
(Rs. 183-7-6) in all Rs. 600 or in the alter- 
native for recovery of possession of the 
tenure from defendant No. 3 on declaration 
of bis title to the same by auction: purchase. 

The trial Court passed a decree for 
Rs. 600 against defendant No. 1 but dis- 
missed the suit against the other defendants. 
Defendant No. 1 appealed to the lower 
Appellate Court. The learned Judge who 
heard the appeal has set aside the decree 
of the trial Court and has dismissed tho suit 
against defendant No. 1 also, Hence this 
second appeal by the plaintiff. The first 
Point urged by the learned Advocate for 
the appellant in supportof this appeal is 
that ou the facts which are not in dispute 
now the plaintiff is entitled to recover the 
amount claimed from defendant No. 1 as 
money paid for a consideration which has 
subsequently failed. In support of this 
contention, the learned Advocate for the. 
appellant relied npon certain observations 
of their Lordships of the Judicial Committee 
of the Privy Gouncil in Dorab Ally Khan 
v. Abdool Azeez (1) at p. 115. 

The whole group of common law actionsin 
England known as “implied assumpsit or 
“implied contract” permits the redress of 
widely different types of grievances. Of 
them all the action for money had and receiv- 
ed has the greatest variety of application. 
The implied contract for money had and 
received has no element of agreement 
about it; it is implied in law the name 
baing a misnomer. Under the English 
Law, the actions for money had and receiv- 
ed may be classified under the following 
heads: “(1) Money paid in mistake of 
fact; (2) Money paid for a consideration 
which has failed; (3) Money paid because 
it was extorted colore oficii, or by duress 
and the like; (4) Cases where the plaintiff 
has had an actionable wrong done him by 
the defendant and ‘waiving the tort’ sues 
in assumpsit whether any of his money has 
actually passed from himself te the defend- 
ant or not.” -Per Scott, L. J. in Morgan v. 
Ashcroft (2) at p. 1057. 

. Now what is the unifying principle upon 
which these different forms of actions 
rest? There is no doubt the moral princi- 
ple of “unjust enrichment” which under: 


()3 O 806; 51 A 116; 3 Suther 519;20 L R 
529; 3 Sar 818 (P O). 

(2; 1987) 3 A E L R 92. 

*Page of 51 A.—{Ed.] -- 

tPage of (1937) 3 AIE. L. R.—{Ed.] 
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lay the famous dictum of Lord Mansfield 
in- Moses v. Macferlan (3) by virtue of 
which. man must not be allowed to 
enrich himself unjustly at the expense of 
another. Sir Wilfrid Greene M. R. in 

Morgan v. Asheroft (2) cited above has 
observed that the view of Lord Mansfield, 
though attractive, cannot now be accepted 
as laying the true foundation of the claim 
and the claim must now be based upon an 
implied promise to pay. Leak on Contract, 
Edn. 1 11867) devoted a long chapter to 
the- title “Contracts Implied in Law” 
(pp. 38-75). Tt commenced thus: 

, “Simple contracts arising independently of agree- 
ment or. contracts implied in law including those 
transactions affecting the two parties, other than 
agreement between them, upon which the law 
operates by imposing a contract, that is, a liabi- 
iy on the one side and correlative right on the 
otner.... 

‘The transactions between two parties, other 
than agreement, which give rise to contracts, may 
be described generally os importing that some 
undue ‘pecuniary inequality exists in the one party 
Telatively to the other, which justice and equity 
require should be compensated and upon which 
the law operates by creating a debt to the amount 
of the required compensation.” 

Seott, L: J. in Morgan v. Ashcroft (2) 
cited above has observed that such a wide 
statement of the principle upon which the 
action. for money had and received is 
founded does not at the present time 
afford an authoritative criterion by which 
the Court can decide whether a given claim 
discloses a cause of ‘action for money had 
and received. He is however of opinion 
that the principles upon which the causes 
of action called “implied contracts” can be 
said to rest should not altogether exclude 
that.of unjust enrichment”. Sections 68 to 
72, Contract Act, provide for certain relations 
¥esembling those created by contract, s. 72 
Jays down that a person to whom money 
lias been paid by mistake or under co- 
ercion must repay or return it. [Cases 
coming under heads (1) and (4) in the 
Classification given by Scott L. J. in 
Morgan's case (2)], Section 65, Contract Act, 
and ss. 38 and 41, Specific Relief Act, 
seem to recognize the principle that money 
paid for a consideration which has failed 
can be recovered. The next question is do 
these principles apply to involuntary sales? 
In Dorab Ally Khan v. Abdool Azeez (1) 
the purchaser at a Sheriff's sale under a 
writ of fi. fa. upon being evicted by the 
execution debtor brought a suit to recover 
the purchase money from the execution 

` creditor. In that case Sir James W. 


(3) (1760) 2 Barr-1005;1 W B L 219, 
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Colvile observed: : 

“There is no doubt that the authorities cited in 
the judgment of the High Oourt, and relied upon 
at the Bar, established the proposition which is 
thus stated by Lord 8. Leonards at p. 549, 
Edn. 14, of hia work on Vendors and Purchasers: 
‘If the conveyance has been actully executed by 
all the necessary parties, and the purchaser is 
avicted by a title to which the covenants do not 
extend, he cannot recover the purchase’ money 
either at law or in equity’. This general rule 
seems by the Law of England to govern all sales by 
private contract between the parties either of a 
free-hold or of a lease-hold interest in land. . 

Does it however govern a case like the present in 
which the sale as regards the owner ofthe thing sold, 
is in invitum, and made under colour of legal 
process ? The chief reasons for the rule are that the 
purchaser by private contract has full means of 
investigating the title of the vendor, and of either 
satisfying himself that it is good, or of protecting 
himself against any apparent or latent defect in it 
by proper and apt covenants. If he fails to do 
either, his subsequent eviction is the result of his 
own negligence. But the purchaser at a Sheriff's 
sale has at best very inadequate means of investigat- 
ing thetitle of the judgment-debtor; all that is sold 
and bought is the right, title and interest of the 
judgmenut-debtor with all its defects; and the Sheriff 
who sells, and executes the bill ofsale, is never 
called upon, and if called upon, would refuse to 
execute any covenant of title. Therefore the reasons 
for the rule failing, the rule itself cannot properly 
be held ‘applicable to sales by the Sheriff, which are 
governed by rules peculiar to such sales. Now it 
is, of course, perfectly clear that when the property 
has been so sold under a regular execution, and the 
purchaser is afterwards evicted under a title para- 
mount to that of the judgment-debtor, he has no 
remedy against either the Sheriff or the judgment- 
creditor.” 

Then follows the following passage: 

“There is, no doubt, a further question whether the 
plaintiff has shown a case which, if proved, would 
entitle him to recover back the purchase money as 
money had and received to his use as upon a total 
failure of consideration, To that their Lordships 
think the admitted fact of the possession by his 
testator for nearly two years of the property in 
question, and his perception, partial at least, of the 
rents and profits, might be a fatal objection. It 
Could not, in such case, be said that the considera- 
tion wholly failed. But itis not quite clear on the 
record that this objection arises, since if the sale 
has been treated as a nullity, the purchaser hag been 
accountable, and may have accounted, for what he 
received; and inany casa the Gourt in India will 
be cqmpstent to mould the relief according tothe 
facts’ finally established at the hearing. Their 
Lordships, of course, offer no opinion whether the 
plaintiff will ultimately succeed in establishing hia 
right to any relief. It may turn out that his testator, 
who never made any claim for a return of the 
purchase money in his lifetime bought with 
knowledge of the defect in the Sheriff's jurisdiction, 
or has by acquiescence or in some other way, forfeited 
any right which he might otherwise have had to 
relief, They only decide that the plaintiff has not 
wholly failed to disclose a good cause of action on 
the face of the record." 


The above observations ofthe Judicial 
Ccmmittee of the Privy Oouncil establish 
two propositions; (1) that in this country 
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an action . for recovery of money paid for a 
consideration which has failed is maintain- 
able as in England and (2) that the 
principle underlying such action can be 
invoked in cases of involuntary sales. The 
learned Advocate appearing for the respon- 
dent did not dispute that the above 
principle applies to the facts of the present 
case. He however contended that this 
principle would nct ba of much assistance 
tothe plaintiff in the present case as: (1) 
hé 1s guilty of undue delay and (2) his claim 
is barred by Art. 62, Limitation Act. It is true 
that the plaintiff had waited for about 
3 years after the dismissal of his suit 
against Indu in 1931. In determining 
whether the plaintiff isbarred by his laches 
the chief points to be considered are: (1) 
acquiescence on the plaintiff's part and (2) 
any change of position that has occurred 
on the defendant's part Acquiescence does 
not simply mean standing by. It does not 
mean quiescence only. It means assent, 
after the party has come to know of his 
right There is nothing in this case to 
indicate any such assent on the part of the 
plaintiff. The learned Judge has observed 
that it would be hard on the decree-holder 
tobe deperived of the fruit of his decree 
obtained by him about 10 or 11 years ago. 
But the right of defendant No.1 to execute 
the decree against defendant No. 2 was 
already barred at the time when the 
plaintiff lost his suit against Indu Ghose 
in the year 1931. There cannot be there- 
fore any question of any change of position 
of defendant No. 1 by the delay of the 
plaintiff in bringing the present suit. 

As regards the contention of the learned 
Advocate for the respondent that tbe 
plaintiff's claim is barred under Art. 62, 
‘Limitation Act, the position is this: after 
the auction purchase by the plaintiff, defen- 
‘dant No.1 went on receiving rent from the 
plaintiff for the tenure on the footing that 
‘the plaintiff has acquired good title to the 
terure by his auction-purchase. He sup- 
pressed from the plaintiff the fact that 
.before the execution was started by him 
defendant No. 2 had lost her right to the 
‘tenure and that defendant No 3 was the 
real tenaot of the tenure. Assuming tbat 
„Art. 62, Limitation Act, applies to this 
case, from the facts of this case it is clear 
that the plaintiff is entitled tothe benefit 
of s. 18, Limitation Act. It was argued on 
behalf of the resp:ndent that the fraud of 
.defendant No. |, if any, became known to 
-the plaintiff when the written statement 

„zin the suit. was filed by the plaintiff. The 
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learned Mansit has rightly pointed out that 
the plaintif had then no definite and clear 
knowledge of the facts constituting the 
fraud and that the mere fact that sone 
hints and clues reached the plaintiff which, 
if followed up, might have led to a complete 
knowledge of the frand was not enough. 
It does not appeir that this finding of the 
trial Judge has been expressly reversed 
by the lower Appellate Court. Fron the 
facts and circumstances disclosed in the 
present cass there cannot be any doubt 
that the plaintiff is entitled to have the 
period of limitation extended ia view of 
the provisions of s. IR, Limitation Act. 

The next contention raised by the learn- 
ed Advocate for the appellant is this: The 
plaintiff was induced to purchase this 
tenure on account of certain fraudulent 
misrepresentation in the petition for exscu- 
tion as well as in the sale proclamation and 
consequently the plaintiff is entitled to get 
a refund of the amount which he has paid 
to the plaintiff by way of damages for this 
fraudulent misrepresentation by which 
he was induced to purchase this tenure. 
In view of my conaclusizn on the first point, 
itis not necessarv to express any opinion 
on this point. Toe result therefore is that 
this app2al is allowed, the judgnent and 
decree of the lower Appellate Court are set 
aside and those of the trial Gurt are 
restored with costs in this Oourt as well 
as in the lower Appellate Oourt. 

B. K. Mukherjea, J.—This appeal is on 
behalf of the plaintiff and it arises out of a 
suit commenced by him to recover a sum 
Rs. 600 only from defendant No. 1,or in 
the alternative for recovery of possession 
of the lands described in the Schedule to 
the plaint as against defendant No. 3 under 
the following circumstances: The disputed 
lands were admittedly held by one Hari- 
pada Ghose, predecessor in-interest of 
defendant No. 2, as a mokarari tenant 
under defendant No. 1. Oa December 
8, 1922 Haripada transferred his interest 
in the entire lands to defendant No. 3, and 
in April 1923 defendant No. 1 instituted a 
rent suit against Haripada, for recovery of 
arrears of rent due in respect of the holding 
for the years 1326 1329 B.S. Defendant 
No. 3 was not made a party to the rent 
suit, even though a portion of the rent 
claimed, accrued due after the transfer. 
A decree was passed in the rent suit 
against Haripada on July 9, 1923. It 
appears that the settlement records were 
finally published some time before and in 
the year 1923, the landlord started a pra: 
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ceeding for enhancement of rent under 
s. 105, Bengal Tenancy Act. On January 


29, 1924, defendant No. 3 was made a parly 
to the said proceeding on his own appli- 
cation, as the old tenant Haripada had 
no longer any interest, and on the very 
same date a compromise was put in on 
behalf of both parties, by which the land- 
lord (defendant No. 1) recognized the 
mckarari` character of the holding, as 
described in the C. S. records, and recogpiz- 
ed defendant No. 3 as the tenant in respect 
of the same. In 1926 the rent decree was 
put in execution, an earlier application for 
execution being dismissed for non prosecu- 
tion, without joining defendant No.3 asa 
party, and on August 10 1926 ihe holding 
in arrears was put up to sale, the sale 
preclamation describing it as the property 
of the judgment-debtor. The plaintiff 
purckased the property at the auctionssale 
fora sum of Ks, 2c2 only, and after he 
obtained sale certificate, he paid rent to 
defendant No. 1 in respect of the same, and 
a sum of Rs. 184-86 was paid in all as the 
rents due for the years 1333-1326 B. S. 
The plaintiff alleges that Fe was resisted 
in his attemp‘ to get possession of the lands 
by one Indu Ghosh, who set up the title of 
defendant No. 1, and he was obliged to 
institute a Tille Suit agains: Indu in the 
year 1930. This suit was dismissed in 193], 
it being held that the plaintiff did not 
acquire any. title by his purchase, and it 
was in course of this litigation, that the 
plaintiff says, he came to be acquainted 
with all the facts in connection with the 
rent suit and subsequent procecdings. 

, It is alleged in the plaint that the plaintiff 
was induced to purchase the property solely 
by reason of fraudulent misrepresentation 
made by defendant No. 1, who being a 
party to the compromise in the s. 105 pro- 
ceeding, and being fully cognisant of the 
fact that the old tenant had no vestige of 
interest in the holding put it upto sale, 
describing it falsely as the property of Hari- 
pada. Itis said also, that even apart from 
fraud, it would be against reason and 
conscience to allow defendant No. 1 under 
the circumstances of the case to retain the 
‘purchase money or the rents paid by the 
plaintiff. The latter was entitled therefore 
40 recover the amounts, as money had and 
received by defendant No. i to the use of 
‘the plaintiff, on failure of consideration, 
In the alternative the plaintiff claimed 
recovery of possession of the property 
purebased by him from defendant 
No., 3, The suit was contested by 
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defendants Nos. 1 and 3. The contention 
of defendant No. 1 was that a suit 
of such description was not maintainable 
in law, that it was barred by limitation, 
that there was no fraud or misrepresenta- 
tion made by defendant No. 1 himself or 
his agent, and that the plaintiff himself 
was aware of everything in connection with 
the execution sale and purchased the pro- 
perty with his eyes open. 

The trial Court gave the plaintiff a 
decree against defendant No. 1. It held. 
inter alia that defendant No. 1 was guilty of 
fraud in putting up to sale the disputed 
prceperty as the property of Haripada, 
although he knew full well that Haripada 
had no interest in it. Defendant No. 1 was 
guilty of greater fraud, according to the 
Munsif, in realizing rents from the plaintiff, 
although he was aware that somebody 
else was the tenant in respect of the 
lands. As the decree had the effect of a 
money deciee, norelief was given against 
defendant No. 3 whose interest remained un- 
affected by the sale. Against this deci- 
sion, an appeal was taken by defendant 
No. 1 to the Court of Appsal below. The 
learned Sut-Judge who heard the appeal 
reversed the decision of the Munsif and 
dismissed the plaintiff's suit, on the find- 
ing that there was no fraud committed by 
defendant No. 1 or his agents and unless a 
case of fraud was made out this suit for 
refund of purchase money on the ground 
that the judgment-debtor had no saleable 
interest in the property sold was not main- 
tainable inlaw. It is against this decision 
that the present second appeal has been 
preferred. 

Now the lower Appellate Court is un- 
doubtedly right in saying that as the law 
stands at present a suit for refund of 
purchase money on the ground that there is 
no saleable interest of the judgment-debtor 
in the property sold, does not lie at the 
instance of the auction-purehaser. Under 
s. 315, Civil Procedure Code of 1882, the 
purchaser at an execution sale was entitled 
to receive back his purchase money from 
the person to whom the money was paid, 
not only when the sale was set aside under 
ss. 310 (A), 312 and 313 [which correspond 
toO. XXI, r. 91), Civil Procedure Code, but 
even when it was found in a separate suit 
that the judgment-debtor had no saleable 
interest in the property, and it was 
optional with the auction-purchaser, to 
enfore payment of this money, either in 
execution proceedings or by suit, which 
could be instituted within six years after 


1939 


the date of the accrual of the cause of 
action: vide Ram Kumar Shaha v. Ram 
Gour Saha (4), Nityanund Roy v Juggat 
Chandra Guha (5), Munna Singh v. 
Gajadhar Singh (6) and Gurshidawa v. 
Gangaya (7). In the present Oivil Proce- 
dure Code, the words “or when it is found 
that the judgment-debtor had no saleable 
interest in the property” have been omitted 
from O. XXI, r. 93; and the clause, laying 
down that 

“the repayment of the said purchase money may be 
enforced against such person under the rule pro- 
vided by this Code for the execution of a decree 
for money” 
has also been dropped. The result of the 
changes has been in the first place that 
the auction-purchaser, has now got to set 
aside the sale under O. XXI, r. 91, 
QOivil Procedure Code, by an application 
made within 30 days from the date of sale, 
before he can apply for refund under 
O. XXI, r. 93; and secondly, the right to 
recover the purchase money by a suit in- 
stituted within six years from the date of 
the accrual of the cause of action has been 
taken away. This is the interpretation 
that has now been accepted by all the 
‘High Courts in India, with the exception of 
the Lahore High Court: Ram Sarup vV. 
Dalpat Rai (8), Tirumalaisami v. Sub- 
ramaniyam Chettiar i9), Balavant Ranga» 
nath v. Bala Malu (10', Juranu v. Jathi 
(11), Banka Behari Das v. Gurudas Dhar 
(12), Rishikesh Law v. Manik Molla (13) 
and Kameswar Singh v. Bansidhar Marwari 
(14). A dissentient opinion was expressed 
by this Court in Prasanna Kumar v. 
Ibrahim Mirza (15) but that was based on 
the view taken by the Bombay High Court 
in Rustomji Ardeshir v. Vinayak (16) and 


Pere es O 67; 2 Ind. Cas, 559; 13 C W N 1080; 10 
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(6) 5 A 577; AWN 1883; 130 (F B). 

{7) 22 B 783. 
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the last decision was explained away by 
Macleod, O. J. in a still later decision of 


the Bombay High Court, which is referred 


to above, e. g.. Balavant Ranganath v. 
Bala Malu (10). Mr, Chakravarty does 
not seriously dispute this proposition but 
what he contends is this: that as the sale 
purported to have been held under 
Ch. XIV, Bengal Tenancy Act, the remedy 
by way of an application under O. XXI, 
r 91 was not open io his client. His right 
of suit therefore remains untrammelled by 
any provision of O. XXI r. 93, Civil Pro- 
cedure Code. In my opinion this conten» 
tion is untenable. Mr. Obakravarty hime 
self hastaken up the position throughout 
that the sale wasa money sale under the 
Civil Procedure Code, inasmuch as the 
decree could ‘not rank as a rent decree 
under the Bengal Tenancy Act. If that is 
s0, 2remedy by way of an application under 
O. XXI, r. 91 was available to his client and 
was not taken away, even if the procedure 
laid down in Ob. XIV, Bongal Tenancy 
Act, was followed. Mr. Ohakravarty’s 
second conteation is that even apart from 
fraud, upon which the finding of the lower 
Appellate Court is against his client, he 
can recover the purchase money from 
defendant No. 1, when there was a total 
failure of consideration, and when it 
would be against reason and conscience to 
allow defendant No. 1 to retain it. This 
principle, which bas been referred to in 
several cases, is said to furnish a cause of 
action to the plaintiff, for recovery of the 
purchase money, which existed apart from 
the old Civil Procedure Code, and which is 
hence untouched by any provisions of the 
new Code. The casein Dorab Ally Khan v. 
Abdool Azeez (1) isthe earliest case where 
this question was discussed by the Judicial 
Committee. That was a case before the 
Civil Procedure Code of 1882, and the 
action was broaght by an auction-purchaser 
for recovery of purchase money on the 
ground that the Sheriff had attached and 
sold certain property which belonged to the 
judgment-debtor but which was outside 
his jurisdiction, and which sale was sub» 
sequeatly set aside on this ground by the 
Court within whose jurisdiction the property 
was siluated, Phear, J. sitting in Original 
Side dismissed the suit, as not maintains 
able and this view was affirmed by the 
Appeal Court. The Privy Council set aside 
the decision and sent back the case for 
further investigation on merits. Sir James 
W. Colvile, who delivered the, judgment, 
observed that when property was sold 
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under a regular execution and the pnr- 
chaser was afterwards evicted by a title 
paramount. he would have no remedy either 
against the Sheriff or the judgment-debtor. 
It would be a different case however if 
the Sheriff had no jurisdiction tosell, and 
acted ultra vires. Then occurs a passage 
which is relevant to the present question. 
The paseage runs as follows : 

“There is no doubt a further question whether 
the plaintiff has shown a case, which if proved, 
would entitle him to recover from the purchaser, 
the purchase money, as money had and received to 
his use, as upon a total failure of consideration.” 

Their Lordships did not say expressly 
what the circumstances are which would 
entitle the auction-purchaser to have this 
remedy, but left it possibly to be decided 
on general principles which would sustain 
sn action for money had and received tc the 
use of the plaintiff in English Law. Refer- 
ring to this decision of the Judicial Onm- 
mittee, Sir Arthur Page in Rishikesh Law 
y. Manik Molla (13) expressed his view 
that 

“The law does not leave the auction-purchaser 
defenceless, and he may recover the purchase price 
which he has paid if he can bring himself within 
the equitable principles which justify a suit for 
money had and received upon the ground that it 
ig unconscionable that the defendant should retain 
the money as against the plaintiff.” 

The learned Judge did not deal with 
grounds which would sustain such an 
action exhaustivelv, but pointed out that 
“the plaintiff might have relief, if there 
was fraud, misrepresentation or privity of 
contract.” In the case itself, as the plaintiff 
was found guilty of undue delay, which 
resulted in the decree-holder’s losing his 
remedy in law, no relief was allowed to 
him. The Patna High Court has approved 
of the principle in its entirety in Kameswar 
Singh v. Bansidhar Marwari (14), which 
however was a case of fraud. In Parvathi 
Ammal v. Gobindasami Pillai (17), it was 
‘held by the Madras High Court that 
where the invalidity of the proceeding 
was due to fraud, carelessness, or neglect 
of duty on the part cf the decree-holder, 
the auction-purcbaser, could sue to recover 
the purchase money on the ground of 
failure of ccnsideration and such right was 
unaffected by any provision of the Civil 
Procedure Code. The matter was 
elaborately considered by the Lahore High 
Court in a recent Full Bench decision 
in Mehar Chand v. Milkhi Ram (18). 


(17) 39 M £03; 30 Ind. Cas. 827; A IR 1916 Mad 
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It was held that though the Oourt does not 
guarantee any title in an execution sale, 
it does proclaim and communicite to the 
intending purchaser that according to the 
representation of the decree-holder the 
judgment-debtor has some interest in the 
property to be sold. The extent of the 
interest is neither investigated nor guaran- 
teed by the Court but the existence of 
some interest is affirmed by the decree- 
holder. Oa snch representation of the 
decreeholder being found to be entifely 
absent and the auction-purchaser being 
deprived of the property purchased by him, 
the latter would havea perfectly good cause 
of action for money had and received as on 
a total failure of consideration. The found- 
ation for action for money had and received 
was investigated in many cases, of which 
the case in Sinclair v. Brougham (19) may 
be cited by way of illustration. It did not 
rest on an actual promise to pay, but 
arose when a promise was imputed by law, 
though the circumstances would totally 
exclude the idea of an actual contrast. “If 
the defendant” savs Lord Mansfield 

“is under an obligation from the ties of natural 
justice to refund, the law implies a debt and gives 
the action founded on the equity of the plaintiff's cage 
as it were upon a contract : Moses v. Macferlan (3)." 

[n the words of Lord Dunedin, “it was the 
putting of an equitable doctrine undera 
legal form. a contrivance introduced to 
meet an equitable idea.” The familiar case 
was of the paying of money by A to B 
under the mistaken impression that in fact 
the debt was due, when in truth there was 
no debt due. It was to fit cases of this 
sort that the Common Liw evolved the 
action for money had and received. I 
agree with the opinion expressed by the 
Lahore High Court that though there is no 
guarantee in a Court sale, there is some 
duty which is imposed by law upon the 
decree-holder in this connection. Under 
O. XXI, r. 13, Oivil Procedure Code, when 
an application for attachment is made by 
the decree-holder the application must 
contain a specification of the judgment- 
debtor’s share or interest in such property 
to the best of the belief of the applicant 
and so far as he has been able to ascertain 
the same, and under r. 14 when lands are 
registered in the Collectorate, a certified 
extract from the register may be called for. 


. If the decree-holder states something which 


is false, and makes that statement knowing 
it to be false, with a view to mislead the 
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bidders, there would be obviously a case 
of fraud. But even when the misrepre- 
sentation was innocent, or there was mistake 
or ignorance of facts, under which the 
parties were labouring, which led to the 
invalidity of the whole proceeding, a fiction 
of a promise to pay, can in my opinion be 
justly imputed to the decree-holder, and it 
would be against natural justice to allow 
him to retain the money which he got 
possession of undei such ignorance or 
mistake. It would be open of course to the 
defendant to take all equitable defences, 
e.g. laches, delay or acquiescence on the 
part of the plaintiff or his knowledge of all 
material facts in connection with the affair. 
In my opinion, there is no reason why the 
plaintiff should not be able to invoke 
the .principle in his favour, and claim 
refund of the money paid under an honest 
mistake of facts. 

Mr. Bose has pointed out that it would be 
inequitable to allow the plaintiff to get the 
refund as there has been undue delay on 
his part resulting in loss of all rights of 
the decree-bolder as against the judgment- 
debtor. He has further contended that the 
plaintiff's suit is barred by limitation under 
Art. 62, Limitation Act. In my opinion, 
the delay in instituting the suit has been 
sufficiently explained by the plaintiff and 
it would not be a proper ground for throw- 
ing out the plaintiff's suit. After the 
plaintiff got the sale certificate, the landlord 
did realize rents from him for about three 
years knowing full well that he had no 
right to receive the same. It was an act 
of fraud on the part of the landlord which 
lulled him into security and led him to 
believe that it was only a third party who 
was obstructing him in getting possession. 
He did institute a suit against this third 
party who set up the title of the real tenant 
and it was in course of this litigation that he 
came to know the real state of affairs. Assum- 
ing that Art. 62, Limitation Act, applies 
for recovery of money had and received 
to the plaintiff's use, I hold that the plaintiff 
can get extension of time under a. 18, 
Limitation Act, as against defendant No. 1 
who by fraudulent misrepresentation and 
suppression of truth subsequent to the sale 
kept the plaintiff out of knowledge of his 
right to institute the suit within the proper 
period. In this view of the case it is not 
necessary to consider the other part of 
Mr. Chakravarty’s contention as to whether 
there was any fraud on the part of defen- 
dant No.1 in the matter of description of 
the property in the sale proclamation, The 
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result is that I agree with my learned 
brother that the appeal should be allowed, 
the judgment and decree of the lower 
Appellate Court should be sst aside and 
that of the trial Court restored. 

D. Appeal allowed. 
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There are three stages of a review application, The 
firat is the ex parte stage when the Court may either 
reject the application at once or may grant a rule 
calling the other side to show cause why review should 
not be granted. In the second stage the rule may 
either be admitted or rejected. If the rule is dis- 
charged, the caseends then and there: if on the other 
hand the rule is made absolute, then thethird stage 
is reached. The case is then hsardon the merits and 
may result ina repetition of the former decree or in 
some variation of it. In either case, the whole 
matter having been re-opened, there is a fresh dec- 
ree, Where the Oourt refuses to grant review 
the order must be deemed as one passed in 
the second and not in third stage. This beingao, 
there is no reason for holding that a fresh decree 
is passed superseding the original one. If the rule is 
discharged ia the second stage, the parties are 
relegated to, and still rest on the old decree, 
Similarly the correcting-of anerror arising from an 
accidental slip does not bring into existence afresh 
decree, more so when the Court rectifying the error 
purports to act under s. 192, Oivi] Procedure Oode, 
and corrects the error without issuing notice to the 
party who is likely to be affected projudicially by its 
order. 

Held, on facts thatthe mere rectification of the 
error did not bring into existence a fresh decree 
superseding the old one. The order rejecting the 
application had been passed in the second stage and 
not inthe third stage and that being so, no fresh 
decree could be said to have been passed supersed- 
ing the old one and that second appeal by the plaintiff 
from the decree could not be rejected on preliminary 
ground that it had been superseded by a fresh 
decree, Vadilal v. Fulchand (|), Gour Krishna v. 
Nilmadhab (2) and Sri Brojolal Rat Chowdhury v. 
Tara Prasanna Bhattacharji (4), followed. 
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Venkatasubba Rao. J.—Pandrang 
Row, J. dismissed the second appeal, giving 
effect to an objection in limine that the 
decree from which it was filed, was, 
superseded by a fresh decree that was 
passed subsequent to the filing of the 
appeal. The question to decide is whether 
there was in law a new decree passed, 
which had the effect of discharging the 
original decree. We regret to say we are 
constrained to differ from the learned 
Judge’s view. If the course of the pro- 
ceedings be carefully followed, it will be 
seen that nothing was done, which could 
be said to have had legal etfect of vacating 
the decree, from which the second appeal 
was filed. The facts relevant to the ques- 
tion at issue may be briefly stated. The 
plaintiff, alleging that he became the pur- 
chaser of the snit property, sued the defen- 
dants for possession. Their defence was 
that some amount was due to them, and 
the trial Court after overruling the plea 
gave judgment for the plaintiff. It must be 
mentioned that the property, as was ad- 
mitted, was held in two distinct shares; 
one by defendant No.1 and the other by 
his brother the 2nd and the latter's son the 
3rd. Defendant No. 1 alone appealed, with- 
out impleading defendants Nos. 2 and 3 
. the owners of the other part. The 
District Judge, giving effect to the defen- 
dant's contention, reversed the Munsif’s 
judgment and dismissed the suit. It is 
from his order of dismissal that the 
second appeal referred to above was 
filed. The Appellate Judge, it will be 
seen, committed an obvious mistake; he 
could have dismissed the suit, even on his 
dwn finding, against defendant No. L alone, 
whereas he dismissed’ it in toto. Thereupon 
the plaintiff applied for a-review of the 
District Judge's decree and pnt forward 
two grounds in support of his application; 
first that subsequent to the date of the 
Munsif's judgment but prior to that of 
the appellate judgment, there was a 
decision given in a certain suit, which 
negatived the defendant's right to the un- 
paid purchase money, by whatever name 
it might be called and secondly that the 
dismissal of the suit as against the second 
set of defendants was an error apparent on 
the face of the record. 

Before proceeding further, we may men- 
tion the relevant dates: (1) The lower 
Appellate Courts decree was passed on 
` August 7, 1930; (2) the review application 
was made on September 12, 1930; 13) the 
second appeal was filed on January 9, 1931, 
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and (4) the order on the review petition was 
passed on November 14, 1931. We may at 
the outset refer to the valuable observa- 
tions of Jenkins, C. J. as to the three stages 
of a review application. The firet is the 
ex parte stage when the Court may either 
reject the application at once or may 
grant a rule calling the other side to show 
cause why review should not be granted. 
In the second stage the rule may either. 
be admitted or rejected. If the rule is 
discharged, the case ends then and there; 
if on the other hand the rule is made 
absolute, then the third stage is reached. 
The caseis then heard on.the merits and 
may result in a repetition of the: former 
decree or in some variation of it. In 
either case, the whole matter having been 
re-opened, there is a fresh decree. Vudilal 
v. Fulehand (1). This analysis of Jenkins, 
C.J. of the three successive stages is of 
fundamental importance, as observed by 
D, J.in Gour Krishna v. Nilmadhab 
PAN . 
The question that arisesis whether the 
order to be presently referred to, on the 
review petition, was one passed in the 
secondor in the third stage. As already 
said, the review was based on two grounds. 
so far as the petition prayed that the order 
dismissing the suit should be confied to 
defendant No. 1 alone, the relief asked 
for was granted. To this extant, though 
the Judge purported to act under the 
review provisions of the Code, he must in ` 
truth be deemed to have used his powers 
under s. 152, Oivil Procedure Oode. Notice 
was served on defendant No. 1 only but the 
order he made affected defendants Nos. 2 
and 3 prejudicially and it is inconceiv- 
able that he would have made it without 
notice to them under the review chapter. 
No adverse order can be made under the 
review sections without notice to the party 
affected. On the other hand, the error 
waich was rectiied was, as the Judge later 
realised, due to an accidental slip and 
under s. 152 that could be rectified as a 
matter of course without notice. So much 
then for the second ground on which the 
review petition was founded. Then turning 
to the first ground the Judge held that 
the judgment relied on, by way of fresh 
evidence, was previously available and 
ought to have been produced at the hearing. 
Holding that there was no sufficient cause 
for its non-production in time, be rejected 
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that part of the petition. To use the 
Judge's words, he refused to grant review 
which (as will be evident from rr. 4, 7 


‘and 8 of O. XLVIL) meant that he dismissed 


the application in the second stage. As 


. pointed out by Jenkins, O.J. in the case 


already cited, the hearing of the rule in 
the second stage may involve to some 
extent an investigation into the merits. 


“That does not affect the character of the 


oyder made, for, in each case the Court has 


| to decide, at what stage has the order been 


“made and what is its effect. 


In the present 
case, asin Vadilal v.Fulchand (1), the order 


-made must be deemed as one passed in the 


second and notin third stage. This being 
so, there is no reason for holding that a 
fresh decree was passed superseding the 
original one. Ifthe rule is discharged in 
the second stage, “the parties are relegated 
to and still rest ou the old decree Vadilal 
v Fulchadd (1), at p. 60* and Gour Krishna 
v. Nilmadhab 12), at p. 4t6f. 

lt may not be out of place to mention here 
that it becomes sometimes difficult, when 
the review is refused, to ascertain whether 
the order is one made in the second and/or 
in tne third stage. Under O. XLVII, 
1. 8 when an application for review is 
granted (which means when the rule is 
made absolute), the Court has the option 
either to re-hear the case at once or adjourn 


‘it to a future date for hearing. But the 
: OGurt is required, on making the order 
“absolute, to make a note there.f in the 


t: 


: register. 
“with and the ultimate order is that the 


Where this rule is not complied 


petition refused, -some ambiguity is intrc- 
“duced and the matter becomes difficult - to 


_ decide. 


ír is incumbent on the Couris to 
appreciate the difference between the second 
and third siages and not leave the question 
in obscurity. Turning to the present case, 
the Judge made no ucte that the review 
Was granted, and why should we hold, in 
spite of it, that he in fact granted the 


‘review ? In other words, why should it be 


held, especially when the indications are 
the other way that he infringed a manda- 
tery prcvision ? Going back to the second 
ground fora mcment the correcting of an 
error arising from en accidental slip does 
not bring into existence a fresh decree. 
This has been laid in Pydel v. Chathapan 


). 
“Where the learned Judges pointed out that in the 
contemplation of law, an amended decree must be 


(3) 14 M150. 


“*cage of 30 B—[Ba. 
{Page of 36 Q. L. TI sa. 
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teken as-in force from the date of the original 
decree, as there is a weli founded distinction bet- 
ween a case of amendment and a case of novation 
or substitution : Sri Brojolal Rai Chowdhury v Tara 
Prasanna Bhattacharji (4), at p. 191*. 

In ihe result, we must hold that the 
second appeal was perfectly competent and 
that the preliminary objection ought not 
to have been allowed. The Letters Patent 
Appeal is allowed and each party will 
bear his costs incurred in the High Court. 
The second appeal will now have to be 
heard and we diect that ils hearing shall 
be expedited. Tke court-fee paid on the 
memorandum of Letters Patent Appeal will 
be refunded. 

N.-D. 

(4)3 OL J 188, l 

*Pageof 3 O. L, J.—[Ed.] 


Appeal allowed, 








CALCUTTA HIGH COURT 
Criminal Revision Petition No. 739 of 1938 
December 9, 1933 
BARTLEY AND HENDERSON, JJ. 
KANGATI MOLLA—Aocousgp— 
PETITIONER 
versus 
EMPEROR—Opposite Party 
«Penal Code (Act XLV of 1860), 3. 182—~Narazi 
petition against Police report dismissed under s. 203, 
Criminal Procedure Code (Act V of 1898)—Trial 

under s. 182, can proceed. i 

Where a narazi petition against the report of 
Police has been actually dismissed by the Magis- 
trate under s. 203, Oriminal Procedure Code, it is 
finished and done with, and there is nothing 
further to prevent the trial under s. 182, Penal Code 
Proceeding. Shekandar Mia v, Emperor (1), dissented 
from. TORE: 

Mr. Amaresh Chandia Roy for Mr. Surajit 
Chandra Lahiri, for the Petitioner, 

Mr. D. N. Bhattacharya, for the Crown. 

Henderson, d — This is a rule calling 
upon the District Magistrate, Rajshahi, to 
show cause why the conviction of the peti- 
tioner and the sentence passed on him 
under s. 182, Indian Penal Code, should not 
be set aside on grounds Nos, 1 and 2 
attached to the petition. These two grounds 
ale really tautological and the ccmplaint 
made by the petitioner is that he ought not 
to have been pat on his trial while the 
narazi petitions filed by him were undis- 
posed of. We have already, in dealing with 
another case this morning, said that there 
are authorities for that proposition, It would 
certainly be vnreascnable to convict a 
petitioner for giving false information, when 
there is still a possibility that his own case 
might be found to be true, We have been 
through the record and we have found that 


954 
the petition, loosely called a narazi pelition, 
was actually dismissed by the Magistrate 
under s. 203, Criminal Procedure Code. It 
was therefore finished:and done with, and 
there was nothing further to prevent the 
trial proceeding. We may however observe 
in passing that inasmuch as no charge was 
ever brought against anybody by the peti- 
tioner, the petition filed by him was not 
really a petition of complaint at all. 

Tho learned Advocate who appeared in 
support of this rule however relies upon 
a decision of Mitter, J. in Shekandar Mia 
v. Emperor (l). That decision certainly 
supports his contention. But, with great 
respect to the learned Judge, we are of 
opinion that that case was wrongly decided. 
We are unable to see how; when a com- 
plaint has been dismissed, it can be made 
a ground for holding up other proceedings. 
The learned Judge seems to have been 
influenced largely, because he thought that 
the accused persons would be prejudiced. 
In our judgment no question of prejudice 
can arise. If the accused person was 
dissatisfied with the order dismissing his 
complaint he could file an application in 
revision, and possibly get it set aside and 
a further enquiry ordered. But when he 
does not do so, no question of prejudice can 
arise. With great respect to the learned 
Judge, ha was in effect deciding an appli- 
cation against an order of dismissal rather 
than an application against a subsequent 
conviction and sentence, We accordingly 
discharge this Rule. 

Bartley, J.—I agree. 

D. Rule discharged. 

(1)37 C W N 399; 145 Ind. Cas. 824; A I R 1933 
oun (1933) Or. Oas, 1000; 34 Or. L J 1077;6 R 


ee 


MADRAS HIGH COURT 
Ojvil Revision Petition No. 1258, of 1936 
May 9, 1908 
MADHAVAN NAIR, J. 
NICHOLSON TOWN BANK, Lro., 
TANJORE—PETITIONER 
veTsus 
N. L. VARADARAJULU NAIDU 
— RESPONDENT 
Civil Procedure Code (Act V of 1908), 0. XX, 
r. 13, 0. XXXIX, rr. 1, 2, s. 151—Administration 
- suit- Suit by one creditor—Decree, if for benefit 
of all creditors— Preliminary decree—Creditor, if 
‘entitled to order against another decree-holder 
attaching property of deceased, staying all proceed- 
ings taken by him—Order, nature of—Recourse to 
s. 151, if necessary. , : 
Though an administration suit is filed only by 
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one creditor, the administration decree passed in the 
suit is in favour of all the creditors of the deceas- 
ed and as all of them are included in tha decree 
it would be inequitable to treat one creditor as if 
he was in a better position than another under the 
decree unless that creditor is a holder of a vested 
interest in the property. Shashi Bhusan v. Manindra 
Chandra (5), relied on. 

A creditor obtaining a preliminary decree in an 
administration suit under O. XX, r. 13, is entitled 
to an order from the Court passing the decree 
against a decree-holder attaching property of the 
deceased judgment-debtor, staying all proceedings 
taken by him and directing him to come in and piove 
his claim inthe administrative suit. The attach- 
ment does not create any interestin, or charge upon, 
the properties infavour of the attaching creditor 
as against other creditors. Where a preliminary 
decree has been made in an administration suit, 8 
creditor who has obtained attachment on the judg- 
ment-debtor's property prior to the decree is not 
entitled to priority over other creditors, All the 
creditors stand on the same footing. The mere fact 
that the attachment is in respect of 8 money debt 
and has b:en made by the Registrar, Oo-operative 
Societies in consequence of an award under the 
Co-operative Societies Act, makes no difference, 88 
such an attachment of a money debt by a Registrar 
does not stand on any superior footing than an 
attachment of a debt under the Civil Procedure 
Oode. This does not make the attachment by the 
Registrar create a charge in favour of the attach- 
ing creditor onthe debt attached and he cannot lay 
any special claim to it. The Court which passes 
the decree in the administration suit should be in 
a position to pass appropriate ordersto prevent the 
execution of hig decree by any particular creditor, 
so that the Oourt may administer the entire estate 
for the benefit of all the creditors alike—all of whom 
after the preliminary decree should be considered as 
having become parties to the suit. The orders that 
the Court will pass will be in the form of.ordera 
staying the further execution of his decree by the 
attaching decree-holder or ordersin the nature of 
injunctions restraining him from executing it. It 
is not, strictly speaking, correct to call them in- 
junction orders in the strict sense as used in the- 
Uivil Procedure Oode and then to argue that- they 
do not fall under O. XXXIX, rr. 1 and 2, | Oivil 
Procedure Uode, and that the Court has no jurisdic- 
tion to pass such orders under any other provision 
of the Uode. The orders sre consequential orders 
passed by the Court which decreed the administra- 
tion suit and such orders have to be passed to give 
full effect to the decree in the suit. Whether 
these orders are couched as orders staying execution 
of the decree or restraining the decrze-holder from 
executing the decree, they should be treated simply 
as orders passed inthe suit to give effect to the 
decree and not as injunction orders falling under 
any special ‘provision of the Code. Such orders may 
be applied for, by persons such.as the decree-holder 
in the suit, the Keceiver appointed in the suit, an- 
other creditor who has obtained another decree 
against the estate of the deceased, the underlying 
object of all these applications being to administer 
the estate of the deceased equally amongst all the 
creditors, the entire estate vesting in the Uourt after 
the decree. The applicants asking for such orders 
need only invoke the decree in their aid and ask 
the Court to pass orders inthe suit appropriate to 
the occasion without any reference to s, 151, Qivil 
Procedure Gode. 

Nature of administrative suit pointed out 

(Case-law considered.] ¥ 
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O. R. P. from an order of the District 
Munsif, Tanjore, dated August 19, 1936. 

Mr. A. V. Viswanatha Sastry, for the 
Petitioner. 

Mr. T. K. Subramania Pillai, for the Res- 
pondent. 

Order.—The Nicholson Town Bank Ltd., 
Tanjore, by its Secretary, the respondent 
in the lower Court, isthe petilioner. This 
petition is to revise an order of injunction 
paased against the petitioner by the District 
Munsif of Tanjore restraining it from pro- 
secuting prrceedings in execution through 
the Registrar of Co-operative Socities to 
realize the amounts of an award obtained 
by it. The actual copy of the order passed 
by the District Munsif has not been filed; 
but it is admitted that the order, besides 
restraining the petitioner from proceeding 
in execution, stayed further proceedings 
before the Registrar and directed the peti- 
tioner to put forward his claims before the 
Court of the District Munsif in the admi- 
nistration suit pending before the Court. 
The application to the lower Court for the 
grant of the injunction was made under 
8. 151, Civil Procedure Code. The circum- 
stances in which the order was passed are 
as follows: One Abdul Rabiman, who owed 
debts to various persons, died on September 
24, 1935, leaving behind bim as his legal 
representatives one brother and two widows. 
One of the creditors of the deceased insti- 
tuted, in a representative capavity, O. 8. 
No. 245 of 1935, in the District Munsif'’s 
Court of Tanjore forthe collection of his 
debts and for the administration of his 
estate generally. The suit was instituted 
on October 16, 1935. On November 5, 1935, 
an application for the appointment of a 
Receiver was made in the suit and on 
November 23, 1935, a Receiver was appointed. 
On February 25, 1936, a preliminary decree 
was passed inthe suit. The application 
for injunction out of which this revision 
Petition arises was made on February 26, 
1936, by Varadarajulu Naidu, the plaintiff 
in the suit. On February 27, an interim 
order was passed and this was made absc- 
lute on August 19, 1936. 

As already stated, this injunction order 
was directed against the present petitioner, 
the Nicholson Town Bank, which is one of 
the creditors of Abdul Rahiman’s estate. 
The Nicholson Town Bank, Tanjore (which 
will hereinafter be referred to as the peti- 
tioner), is a Co operative Society of which 
Abdul Rahiman was a member. He owed 
mcneys to the Scciety borrowed during his 
lifetime. The petitioner applied to the 
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Registrar of Co-operative Societies under 
s. 51 (1) (b), Madras Oo-operative Societies 
Act, VI of 1932, and obtained an award in 
its favour on October 21, 193) and in pursu- 
ance of it on November 14, 1935, attached 
through the Registrar the deposit lying 
with the Tanjore Permanent Fund to the 
credit of Abdul Rahiman’s estate. The 
attachment was effected underr. 22, cl. 6, 
(a) of the rules made under the Madras 
Oo- operative Sscieties Act. The rule says 
that 

“the attachment shall be made by a written order, 
signed by the Registrar of the district, prohibiting 
in the case of the debt (6-a) the creditor from re- 
covering the debt and the debtor from making the 
payment thereof.” 

It is further stated in (he rule that 

“as soon as the debt referred to in cl. (a) matures 
the Registrar of the district may direct the person 
concerned to pay the amount to him.” 

On February 22, 1936, the Registrar asked 
the Tanjere Permanent Fund to pay the 
money tohim. On February 23, the Fund 
passed a resolution to the effect that the 
money should be sent to the Registrar ; but 
before it was actually sent the injunction 
was issued by the District Munsif restrain- 
ing the {petitioner from proceeding with 
execution. It will be observed that the 
preliminary decree in the suit was passed 
on Febraary 25, 1936 and the interim in- 
junction order was passed on February 27, 

The learned Counsel for the petitioner 
argues that the order of the lower Oourt is 
bad for tworeasons. In the first place it is 
stated thatthe attachment effected by the 
Registrar and the resolution of the Tanjore 
Permanent Fund, both of which took place 
before the issue of the order operated to 
make the fund exclusively available for the 
petitioner ; or, in other words, as a result of 
these prcceedings the fund vested in the 
petitioner and the Court had no jurisdic- 
tion to pass any order with respect to it. 
Next itis argued that no injunction order 
can be passed under s. 151, Civil Procedure 
Code, as provision to pass injunction orders 
in proper cases is made in the Civil Proce: 
dure Code in O. XXXIX, rr.1 and 2, and 
the present case does not fall under those pro- 
visions. In Soobul Chundar Law v. Russick 
Lal Mitter (1), it was held that attachment 
did not create any interest in, or charge 
upon, the properties in favour of the attach- 
ing creditor as against other creditors. In 
that case, as in the present, the decree- 
holders who had obtained a decree in an 
administration suit, moved for an order 
against the decreesholders who had attached 


q) 15 © £02, 
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certain properties belonging to the estate 
of the deceased judgment-debtor staying all 
proceedings taken by them and directing 
them to come in should they think fit s0 to 
do and prove their claim in the adminis- 
tration suit. It was held that the order 
asked for ought to be granted. In Gour- 
gopal De v. Kamal Kalikar (2), it was 
held that where a preliminary decree has 
been made in an administration suit, a 
creditor who has obtained attachment on 
the judgment debtor's property pricr to the 
decree is not entitled to priority over other 
creditors. Inthis case, an application was 
made by a firm of creditors of the estate of 
the deceased to obtain rateable distribu- 
tion of moneys held by tre Sheriff amongst 
the creditors in terms of the preliminary 
administration crder already made. After 
referring tothe various attachments and 
the preliminary decree in the administra- 
tion sujt the Jearned Judge stated : 

“It appears to me that when the administration 
decree was made, all the attaching creditors stood 
on the same footing and that none of them had 
acquized any interest in the insurance money.” 

ln my opinion, these two decisions sup- 
port the respondent. In both the cases 
orders were issued in consequence of the 
decrees passed in administration suits, In 
the latter case, as in the present one, the 
decree was only a preliminary decree, and 
in both the cases it was held that a pre- 
vious attachment by a decree holder does 
not confer any interest on him with respect 
to the property attached. The aboye deci- 
sions are sought to be distinguished by the 
learned Counsel forthe appellant from the 
present case on two grounds. It is argued 
(1) that the previous attachments in those 
cases were attachments under the Civil Pro- 
cedure Code, in execution of dacrees passed 
by the O:vil Courts and that having regard 
to the nature of the attachment in the 
present case the petitioner must be held to 
have obtained an interest in the property 
attached ; (2) thatin those cases the ques- 
tion whether an injunction order can be 
issued in circumstances like the present 
under s. 151, Civil Procedure Oode has not 
been considered. 

In my opinion, there is no substance in 
either of the above points of distinction. I 
am not satisfied that the attachment ofa 
money debt by a Registrar stands on any 
superior footing than an attachment of a 
debt under the Oivil Precedure Code. 
Attachment of the debt and sale of it are 
the two stages in the execution of a money 
. (2) 61 O 240; 152 Ind, Oas. 69; A IR 1934 Oal. 
559; 7 RO 232, 
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decree under the Civil Procedure Code. It 
is true that the sale of the debt’ by the 
Registrar is not contemplated ` under the 
Madras Co-operative Scc.eties Act. After 
attaching it, he simply sends for the money 
and disposes of it afterwards. This does 
not in my opinion make the attachment by 
the Registrar create a charge in favour of 
the attaching creditor on the debt attached, 
No decision has been brought to my notice 
in support of the petitioner’s contention. 
One or two English cases were cited to 
show that attachment creates a charge in 
favour of the attaching decree-holder on 
tie property attached ; but effect was not 
given to the principle of the decision in these 
cases in Soobul Chundar Law v. Russick 
Lal Miiter (1), wherein the learned Judges 
after careful consideration of the relevant 
sections of the Code and of the cases, came 
to the conclusion that attachment ucder 
the Indian Law creates no charge upon 
the property and that in tne case before 
them in the exercise of his discretion the 
learned Judge cught to have restrained the 
execution of the decree, Then it was argued 
that certain dicta of the Privy Oouncil in the 
case reported in Anantha Padmanabaswami: 
v. Official Receiver, Secunderabad (3), raises 
a doubt as to the correctness of the deci: 
sions which held that attachment creates no 
caarge on the attached property. But that 
case is distinguishable on the ground that 
the question there was one of the comity- 
of nations and not one of tlie municipal 
bankruptcy Oourts of the country. On this 
point Panckridge, J. in Gourgopal De v. 
Kamal Kaltkar (2), observed that : 
“the observations of the Judicial Committee in the 
recent case in Anantha Padamanabaswami v. Oficial 
Receiver, Secunderabad 13;, certainly cannot have 


the effect of overruling the decisions which lay down 
this principle, and by which L am bound" 


the principle being that the attachment did 
not create any interestin the property in 
favour of the attaching decree-holder and 
that when a preliminary decree was made 
all the attaching creditors stood on the 
same footing. I respectfully agree with this 
observation. Until the Privy Council defi- 
nitely overrules the decisions of the Indian 
Courts which say that attachment does not 
create any interestin the property attached- 
in favour of the decree-holder, I must hold- 
that I am bound by those decisions. It is 
not necessary to refer to all these decisions 


(3) 60 I A 167; 142 Ind. Oas, £52; AI R 1933 PO. 
134; 56 M 405; Ind. Rul. (1933) P O 95; 37 L W 876; 
(1938) M W N 374; 37 O W N 553; 64 M L J 562; 
ip oe LR 747; 57 CL JI 418; (1933) ALJ 682 

). 
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a8 they-.are all collected under notes to 
s. 64; ‘at p. 238 of Mualla's Civil Procedure 
Code. See also Raghunatha Das v. Sundar 
Das (4). As admittedly money inthe case 
before me had not been paid to the Regis- 
trar, I think the attaching creditor can lay 
no special claim to it, after the passing 
of the preliminary decree in the administra- 

‘tion suit. To show that the attachment 
made by the Registrarin execution of the 
award under the Co-operative Societies 

_ Act does not stand on any superior footing 
than the attachment ordinarily made by 
the Oivil Court in execution of its decrees, 
reference may also be made to the third 
alternative provision for the enforcement 
of the award, mentioned in r. 15, cl. 7 (c) of 
,the rules which says that 
~ on application to the Civil Oourt having juris- 
diction over the subject-matter of the decision or 


“award, that Court shall enforce the decision or 
award as ifit were a final decree of the Court.” 


According to this provision, the award is 
:to be treated asa decree of the Court and 
the Oourt, I preaume, will execute itin the 
manner indicated by the Civil Procedure 
Code, i. e. by attachment, and,if necessary, 
by sale. Under the Oivil Procedure Code, 
as already stated, it is clear that attach- 
ment does not confer any interest in the 
property attached in favour of the attach- 
ing creditor. This is an indication to show 
that the attachment by the Registrar by 
fhe Oollector and by the Civil Court—the 
-various methods of the attachments in- 
volved in enforcing the award indicated in 
Y. 15, cls. 7 (a), (b) and (c) of the Rules 
made under the Act—all stand on the same 
footing. 


The next question is whether the lower 
Qourt was right in passing the order of 
‘injuaction under s. 151, Oivil Procedure 
Code. It will be easy to answer this ques- 
tion if we understand the real nature of 
-an administration suit under O.: XX, r. 13. 
‘In this connection attention may be drawa 
to the following observations of Mokherjee 
and Ouming, JJ. in. Shashi Bhushan v. 
Manindra Chandra (5), at p. 895*, about the 
nature of an administration suit. © ` > ~ 
- “The suit is in essence for an account and applica- 
tion of the estate of the debtor for -the satisfaction 
of the dues of all the creditors ; the whole adminis- 
ration and settlement of the estate are assumed 


(4) 42 O 72; 24 Ind, Cas, 304; A I R1914 P O 
129; 41 I A 251; 18 O W N 1058;1L W 567; 27M 
L J 150; 16 M L 353; (1914) MW N 747; 16 
Bom, LR 814; 20 OL J655; 13 A L J154 
` (5) 44 O 890; 38 Ind. Oas. 835; A I R 1918 Oal. 
B83; 240 L J448; 210 W N 310. 

*Page of 44 O.—|Ed]. 
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by the Court, the assets are marshalled and the 
decree is made for the benefit of all the creditors: 
see Oivil Procedure Code, 1908, O. XX, r. 13; 
Appendix A-tl;- Appendix D 417-20: Good v. 
Blewitt (6), Adair v. New River Co.(7) and Cockburn 
v. Thompson (8). Oreditors other than the plaintiff 
may come in under the decree and prove their 
debts and obtain eatisfaction of their demand 
equally with the plaintiff in the suit, and under 
such circumstances, they are treated as parties to 
the suit. If they decline so to come in, they will be 
excluded from the benefit of the decree, and yet 
they will, from necessity, be considered es bound 
by the acts done under the authorithy of the Court 
Hallet v. Hallet (9), where Chancellor Walsworth 
expounds the whole doctrine with great clearness.” 
The rest of the observations are not 
material for our present purpose. See also 
Story on Equity, Edn. 3, p. 232. It follows 
that though an administration sult was 
filed only by one creditor, the administra- 


.tion decree passed in the suit is in favour 


of all the creditors of the deceased and as 
all of them are included in the decree, it 
would be inequitable to treat one creditor 
as if he was in a better position than 
another under the decree unless that creditor 
is a holder of a vested interest in the pro- 
perty. All the attaching creditors, a3 point- 
ed out in Gourgopal De v, Kamal Kalikar 
(2), already referred to, stand on the same 
footing. If that isso, itis only rigat that 
no one should be allowed to have au ad- 


vantage over another with respect to the 


enforcement of his claim against the estate 
of the deceased. If this principle is well 
understood, it is easy to realize that the 
Oourt which passed the decree in the 
administration suit should be in a position 
to pass appropriate orders to prevent the 
execution of his decree by any particular 
creditor, so that the Court may administer 
the entire estate for the benefit of all the 
creditors alike—all of whom after the pre- 
liminary decree should be considered as 
having become parties to the suit. The 
orders that the Court will pass will be in 


the form of orders staying the further exe- 
cution of his decree 


by the attaching 
decree-holder or orders in the nature of 


injunctions restraining him from executing 


it. It is not, strictly speaking, correct to 
call them injunction orders in tae strict 
sense as used in the Civil Procedure Code, 


and then to argue that they do not fall 
‘under O. XXXIX, rr. land 2, Oivil Pro- 


cedure Code, and that the Oourt bas no 


‘jurisdiction to pass such orders under any 


other provision of the Code. . 


(6) (1815) 19 Ves. 336. 

(7) (4805) 11 Ves. 429; 149 R R 670. 7 
(8) (1809) 16 Ves. 391 ;149 R R 671; 33 B.R 1005. 
(9) (1829) 2 Page 19. 
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It is true as pointed out in Varadarajulu 
: v. Narasimhacharyulu (10) and Karuppaya 
Nadar v. Ponnusami Nadar (11) and 
Ayyamperumal Nadar v. Muthusami Pillai 
(12), that when the Civil Procedure Code 
makes complete provision for a certain pro- 
cedure, the Gode must be deemed to be 
exhaustive in that respect and the pro- 
visions of s. 151 cannot be invoked in 
opposition to that provision. But these 
cases do not, in my opinion, apply to the 
facts of the present case, having regard to 
the true nature of the administration suit 
and the decree passed in it, or the orders 
which the Court is called upon to pass to 
and give effect to the decree. Strictly 
speaking, orders like the one in question 
are consequential orders passed by the 
Court which decreed tke administration 
suit and such orders have to be passed to 
give full effect to the decree in the suit. 
Whether these orders are couched as orders 
staying executicn of the decree or restrain- 
ing the decree-holder from executing the 
deciee, they should be treated simply as 
orders passed in the suit to give effect to 
the decree and not as injunction orders 
falling under any special provision of the 
Ccde. Such orders may be applied for by 
persons such as the decree-holder in the 
suit, the Receiver appointed in the suit, 
anotŁer creditor who has obtained another 
decree against the estate of the deceased, 
the underlying object of all these applica- 
ticns being to administer the estate of the 
deceased equally amcngst all the creditors 
the entire estate vesting in the Court after 
the decree. 
. Inthe case in Soobual Chundra Law v, 
Russick Lal Mitter (1), the judgment shows 
-that the application was one to stay the 
execution of the decree obtained by the 
attaching decree-holder and the order passed 
appeared to have been in the form of an 
injunction. In Gourgopal De v. Kamal 
Kalikar 2), the application was made not 
by the decree-holder in the administration 
suit but by anotLer decree holder for 
rateabledistribution. In the circumstances, 
it isidle to contend that the orders passed 
are styled injunction orders, that they do 
not strictly fall under O. XX XIX, rr. 1 and 
2, and that the Court has no jurisdiction 
therefore to pass such orders under s. lol, 
G0) 23 L W 85; 92 Ind. Cas. 615; A I R 1926 
Mad. 258; (18238) M W N 886, 
(11) 56 M 563; 141 Ind. Cas. 607; A I R 1933 Mad. 
500; 64 M L J 112; 37 L W 110; (1933) MWN 18 
Ind, Rul. (1933) Mad. 146. 


(12) 26 L W 899; 102 Ind. Cas, 700; AIR 1997 
Msa. 687; 38 M LT 358, 4 
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Givil Procedure Code. As a matter of fact, 
it seems to me that, strictly speaking, to 
invoke even the aid of s. 151 for the 
passing of such orders is unnecessary. 
As I bave said, they are simply orders 
in the administration suit which have to 
be passed by the Court which passed the 
decree in the suit to give full effect to its 
decree and the applicants asking for such 
orders need only invoke the decree in 
their aid and ask the Court to pass 
orders in the suit appropriate to the occae 
sion without any reference to s. 151, Civil 
Procedure Code. I would, therefore, overrule 
the contention that the lower Court had no 
jurisdiction to pass the order appealed 
against. No other exception has been 
urged against the lower Court's order. I 
would, therefore, hold that the lower Oourt 
had full jurisdiction to pass the order 
sought to be revised and that this Oivil 
Revision Petition should be dismissed 
with costs and I accordingly dismiss 
it. 


N-D. Petition dismissed. 


pn ad 


CALCUTTA HIGH COURT 
Criminal Reference No. 198 of 1938 
December 13,)1938 

EDGLEY, J. 
KALI OHARAN SAKDAR—ComPLAINANT 
versus 
ADHAR MANDAL AND OTHERS— ACOUSED. 

Criminal Procedure Code (Act V of 1898), 3.415 
—~Conviction in which aggregate combined sentences 
do not exceed Rs. 50—Appeal to Sessions Judge, tf 
lies. 

There can be no appeal to a Sessions Judge from 
a conviction by Sub-Divisional Magistrate in which 
the aggregate combined sentences do not exceed 
Re, 50. The combination of punishments which is 
contemplated by s. 415 of the Oriminal Procedure 
Code as the section now stand after the amend- 
ment of 1923, refers toa combination of the punish- 
ments of imprisonment and fine, but this eection can 
have no application in a case in which two non- 
appealable sentences of fine have been passed and 
the aggregate amount of fine does not exceed Rs. 50, 
Makrand Singh v.Ganga (1), not followed, Nawabali 
Haji v. Joinab Bibi (2), followed. : 

Mr. Kumud Bandhu Bagchi for Mr. 
Viswanath Naskar—In support of Re- 
ference. se 

Order.—In this case the petitioners were 
convicted by the Sub-Divisional Magistrate 
of Satkhira unde ss. 147 and 323, Indian 
Penal Code, and were sentenced to pay 
fines of Rs. 10 each, or in default, to suffer 
rigorous imprisonment for 10 days under 
each of those sections. An appeal was pre- 
ferred against this decision to the Sessions 
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Judge of Khulna. From his letter of 
reference it appears that the learned Judge 
was doubtful whether an appeal actually 
lay to him or not with regard to this matter. 
He therefore decided to treat the appeal 
as a petition for revision and he has referred 
the case to this Court with a recommenda- 
tion that the sentence passed upon the 
petitioner should be set aside. 

The first point for decision in connection 
with this matter is whether or not an 
appeal lay to the Sessions Judge against the 
ordér passed by the Sub-Divisional Magis- 
trate of Satkhira. The only ground upon 
which it could be held that an appeal lay 
to the learned Judge would be to hold that 
an appeal lies under s. 415, Oriminal Pro- 
cedure Code, when two or more non appeal- 
able sentences of fine are combined. There 
igs a decision of the Oudh Ohief Court in 
favour of this proposition, namely Makrand 
Singh v, Ganga, 38 Cr. L. J. 1062 (1) in 
which it was held that s. 415, Oriminal 
-Procedure Oode, allowed an appeal not only 
when punishments of different kinds were 
combined but alsoin the case of the com- 
bination of punishments of the same kind. 
A different view was taken in this Oourt 
With regard to this matter by Mitter, J. in 
Nawabali Haji v. Joinab Bibi (2) in which 
the learned Judge held that the words “a 
sentence of fine’ in s. 513, Oriminal Pro- 
cedure Code, must be held to include the 
cases where the aggregate sentence does not 
exceed a fine of Rs. 50. It would follow 
therefore according to the view held by 
Mitter, J. that there can be no appeal in 
which the aggregate combined sentences do 
not exceed Rs 50; with this view I agree, 
Section 415, Criminal Procedure Code, pro- 
vides that an appeal may be brought 
against any sentences referred to in ss. 413 
and 414 by which any twoor more of the 
punishments mentioned therein, are com- 
bined. The-punishments mentioned in 
ss. 413 and 414 are imprisonment and fine. 
In this connection it is significant that in 
8, 414, Criminal Procedure Code, as the 
section stood before it was amended in 1923, 
another punishment was also mentioned, 
namely whipping, To my mind the com- 
bination of punishments waich is con- 
templated by s.418 of the Uode as these 
sections now stand after the amendment of 


1925, refers to a combination of the punish- 
(1) 38 Or. L J 1062; 171 Ind. Oas. 337; AI R 
1937 Oudh 524; 1937 O W N 1088; 13 Luck. 618; 1937 
OLR 547; 10 R Oils. 
(2) 59 O 1131; 138 Ind. Oas. 720; A IR 1932 Oal, 
551; (1932) Or, Oas. 551; 33 Or, Li J 704; 380 W N 
407; Ind, Rul, (1932) Oal, 525. 


MAUNG pantan v. MA ban (BANG) 


359 


ments of imprisonment and fine, but this 

section, in my opinion, can have no applica- 

tion in a case in which two non-appealable 

sentences of fine have been passed and the 

aggregate amount of fine does not exceed 
8. 50 


The learned Judges who decided Mak- 
rand Singh’s case (1) cited above, refer to 
the difficulty created by the presence in 
s. 415 of the Oode of the words “two or 
more” when only two punishments are 
mentioned in ss. 413 and 414. In my view 
the presence of these words in the section 
must be due to the fact that at the time 
when the Amending Act of 1923 was passed 
aud sentences of whipping were made 
appealable, the necessity of making slight 
consequential amendment in s. 415 escaped 
tha notice of the Legislature. The fact 
remains, however, that as the sections now 
stand, two punishments are mentioned in 
ss. 413 and 414, viz., the punishments of 
imprisonment and fine and as pointed out 
above, s. 415, I think, only refers to a 
combination of those particular punishments. 
In this view of the case, I do not consider 
that an appeal lay tothe learned Sessions 
Judge. Therefore he had no option but to 
refer this case to this Oourt. The reference 
is accepted forthe reasons set forth in the 
letter of the Sessions Judge, dated Novam- 
ber 14, 1938. The conviction and sentences 
passed upon the petitioners are set aside. 
The fines, if already paid, will be refunded. 


D. Reference accepted. - 





RANGOON HIGH COURT 

Oriminal Revision Application No. 62£-B ` 

of 1938 
January 17, 1939 
Spar@o, J. 
MAUNG PAHTAN —APPLINANT 
Versus 
MA SAN—RESPONDENT 

Criminal Procedure Code (Act V of 1698), 8. 488— 
Buddhist woman married by a Muhammadan, 
whether ‘wife’ for purposes of s. 488. 

A Buddhist woman married by a Muhammadan 
person is a “ wife” for the purposes of s, 488, 
Criminal Procedure Oode, although the marriage js 
not strictly valid according to the Muhammadan 
Law. Even in the eye of the Muhammadan Law, 
she appears to be so regarded and it is in accord- 
ance with justice, equity and good conscience that 
she should beso regarded. Ma Lev. Maung Kye 
(Ql) and Abdul Razak v.Aga Mohamed Jaffer (2), 
distinguished. | 

Mr. Kyaw Thaung, for the Applicant. 

Mr. Shu Maung, for the Respondent. 

Order.—This is an application for revi- 
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sion of an order passed by the learned Sub- 
Divisonal Magistrate, Yamethin, directing 
Maung Pahtan who is a Muhammadan to 
pay to Ma San who claims to be Maung 
Pahtan’s wife maintenance at the rate of 
Rs. 12 per mensem. It is urged that there 
could be no valid marriage between the 
present petitioner Maung Pahtan and Ma 
San on the ground that the former is a 
Muhammadan and the latter is a Buddhist. 
As to this Mr. Kyaw Thaung for the pre- 
sent applicant Maung Pahtan argued that 
the presumption was that Ma San was a 
Muhammadan, He said that the presumpe 
tion followed from the fact that there was 
a marriage between Maung Pahtan and Ma 
San at which a Muhammadan priest officiat- 
ed. I do not think that this is so at all and 
Ma San ‘has certainly never said that she 
became a Muhammadan. When she was 
examined in Court she said that she was a 
Buddhist. Mr. Kyaw Thaung suggested 
that that was only in the particulars at the 
head of her deposition, and since these are 
given mechanically, no attention need be 
paid to what appears there. I am bound 
Lo assume, however, that if the form makes 
lt appear that Ma Sen said that she was a 
Buddhist, she did say so and knew what 
she was saying and meant what she was 
saying. 
Reference was made to Ma Le v. Maung 
. Kye (1) to show that no marriage took 
place between these persons. That case 
refers to Abdul Razak v. Aga Mohamed 
Jaffer (2) and quotes that case as autho- 
rity for the proposition that there is a per- 
sonal disability attaching to Muhammadans 
in respect of marriage with Buddhists. In 
respect of these two cases, it is necessary to 
point out that Ma Le v. Maung Kye (1) 
above cited differs from the present case 
because that concerns the marriage of a 
Muhammadan weman to a Buddhist man. 
In the case now being decided, we have 
the marriage of a Muhammadan man to a 
Burmese Buddhist woman. Further, it is to 
be noted that both Ma Le v. Maung Kye 
(1) and Abdul Razak v. Aga Mohamed 
Jaffer (2) which are referred to in it are 
concerned with questions of legitimacy from 
‘the point of view of Muhammadan Law. 
What clearly falls, in this case, for deter- 
mination is whether this woman is a wife 
for purposes of the Code of Criminal Pro- 
cedure. Ins. 200 of the Principles of 
Muhammadan Law written by Sir Dinshah 
Mulla, it is laid down that a Muhammadan 
(1) (897-01) 2 U B R497. 
(2) 21 O 666; 211A 56; 6 Sar. 389 (P C), 
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male may contract a valid marriage nc 
cnly with a Muhammadan but also wit 
kitabia, that is, a Jewess or Christian, bu 
not with an idolatress or a freworshipper 
A marriage, however, with an idolatress 1 
not void but merely irregular. Ins. 204-2 
the distinction between void and irregula 
marriages is described. An irregula 
marriage is one which is not unlawful ir 
itself but “for something else.” In the 
case of a marriage prohibited by reson 
of difference of religion, the objection may 
be removed by the wife becoming a convert. 
Apparently, therefore, the full force of the 
marriage is held in abeyance until some 
such thing as that happens. But it isto be 
noted that under s. 206, if consummation 
has taken place, the issue of the marriage 
is legitimate. 

It is clear, therefore, in the eyes of Muham- 
madan Law, something has taken place 
which has changed the status of the woman; 
at any rate to thie extent that if she has 
children by the man, they are legitimate. 
The question is then, is she a wife for 
purposes of the Code of Criminal Procedure? 
I think that the conclusion that she must 
be so regarded is unavoidable. Even in the 
eye of the Muhammadan Law, she appears 
to be so regarded and in my view it ia in 
accordance with justice, equity and gocd 
conscience that she should be so regarded. 
There appears to have been every effort 
made by the present applicant to make her 
his wife, and as I have said if she had any 
children by him, they would be legitimate. 
I therefore see no reason to interfere with 
the order that was passed and the appli- 
cation is, therefore, dismissed. The Court 
‘below ordered Maung Pahtan to pay to Ma 
San costs in that Court and that order 
remains undisturbed snd Maung Pahtan 
must also pay the costsin this Court two 
gold mohurs. 5 
B Application dismissed. 





MADRAS HIGH COURT 
Oivil Mipeelanegia AHHA No. 2812 of 
193 


September 8, 1938 
VARADACHARIAR AND PANDRANG Row, JJ. 
SEORETARY or STATE—PETITIONER 

versus 
MASK anp Oo. By M. VEDACHALA 
MUDALIAR AND ANoTaER—RESPONDENTS, 


Civil Procedure Code (Act V of 1908), 5.109, 
els, (a), (b), (c)--Order of remand by High Court 


held though not deciding case finally, yet point tn- 
volved was of general importance within cl. (0). 
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In the Court below, an objection had been taken 
to the jurisdiction of the Court to entertain the 
suit on the ground that the suit was barred by the 
„provisions of the Sea Customs Act. The lower 
Court tried this issue as a preliminary issue and 
«upholding the objection dismissed the suit. On 
«appeal by the plaintiff, the High Gourt held that 
sthe Oivil Court was not deprived of jurisdiction 
in the matter by the provisions of the Sea Customs 
Act, and accordingly, directed the case to be tried 
“on the merits. The amount claimed in the suit was 
more than Rs. 20,000 and the question of jurisdic- 
tion decided by the High Court was a substantial ques- 
Mion bf law and one of general importance : 

Held, that though the order of the High Oourt 
remanding the case was nota “ final order" within 
«meaning of cls. (a) and (b) of s. 109, Civil Proce- 
‘dure Code, yet having regard to the general im- 
portance of the question the case was a fit one to 
«bo certified under cl. (e). 

O. Mise. P. for leave to appeal to 
His Majesty in Council against the decree 
«of the High Co:rt, reported in 181 Ind. 
Was. 821. 

The Advocate-Gereral, for the Petitioner. 

Messrs. K. Bhashyam and T. R. 
Srinivasan, for the Respondents. 

Varadachariar, J.—This is an applica- 
tion made on behalf of the Secretary of 
State for India in Covneil, for leave to 
appeal to His Majesty in Council against 
the decision of this Court in Mask & Co. 
v. Secretary of State, A. S.No. 179 of 1937 
(1). That judgment did not decide the 
rights of the parties finally but only 
remanded the suit for trial on the merits. 
In the Court belew, an objection had been 
taken to the jurisdiction cf the Court to 
entertain the suit on the ground that the 
seuit was barred by the provisions of the 

Kena Oustoms Act: vide Issue No. 3. The 
Blower Court tried this issue as a preliminary 
issue and upholding the objection dismissed 
Whe suit. On appealiby the plaintiff; this 
=Oourt held that the Civil Court was not de- 
mprived of jurisdiction in the matter by the 
Provisions of the Sea Customs Act, and 
«accordingly, directed the case to be ‘tried or 
he merits. 

It has been held that an order of the 
mabove kind is not a “final order” within 
Whe meaning.of cls. (a) and (b), s. 109, Civil 

Procedure Code, The learned Advocate- 
mGeneral accordingly relied upon cl. (e) 
«of that section and asked‘us to certify that 
mhis is a case fit to be taken in appeal to 

His Majesty's Privy Council. The amount 


«claimed in the suit is more than Rs. 20,000 © 


and the question of jurisdiction decided by 
this Court is a substantial question of law 
and oné of general importance. It’ was, 

(1)'181 Ind. Gas, 821; A I R 1938 Mad. 608;- (1938) 
MW ONG ATI : 
1. RM 851. 


. Code. 


W 505; I I R938): Mad. 1040r- 


eh tid 
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however, pressed on us by the learned 
Counsel for the respondents that it would 
be a hardship to his clients to take steps 
to appear before the Judicial Committee at 
this stage as the matter might as con- 
veniently be carried in appeal to the Privy 
Council after a final decision of the case 
on the merits. If, for any reason, the lower 
Court should decide against the plaintiffs 
on the merits, an appeal to His Majesty in 
Council by the Secretary of State might, 
it was pointed out, not be necessary at all. 
It wag also contended that the respondents 
are being kept out of possession of a large 
sum of money and that any further delay 
in the disposal of the suit on the merits 
would cause great loss to them. We have 
carefully considered this aspect of the 
matter. Before coming to a final conclu- 
sion, we desired to know whether there was 
any urgency for obtaining an ajudication 
from the Judicial Oommittee on the question 
of jurisdiction: and on information obtained 
from the department, the learned Advocate- 
General informed us that this question of 
jurisdiction is awaitirg decision in eight 
suits pending in this province and that if 
in the ordinary course, the Courts in the ` 
Mofussil should follow our decision, it would 
be necessary for the Secretary of State to 
bring them allin appeal to this Court, It 
was also represented that there were other 
claims of the same kind in which notice of 
suit had been given and that some litiga- 
tions were pending in the Uourts in other 
provinces. In view of these considerations 


‘and having regard to the general importe. 


ance of the question, we have come to the 
conclusion -that this is a fit case to be certi- 
fied under cl. (e), a. 109, Oivil Procedure 
The question whether any possible 
hardship to the respondents arising from 
this course can be remedied by an appro: 
priate order as to costs, must be left to be 
dealt with by their Lordships of the Judicial 
Committee ; we have no power to impose 
any conditions in that behalf. A certificate 


“will be granted under cl. (6), s. 109, Civil 


Procedure Code. 


N.-D, Certificate granted. 
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Na RANGOON HIGH COURT 
Oriminal Revision Application No. 266-B of. 
1938 
August 26, 1938 
Ba U, J. 
MAUNG SAW MAUNG—Apprioant 
versus 
“MA ME SHWE—Oppostts Party 

Criminal Procedure Code (Act V of 1898), s. 197— 
Right of prosecution—Public servant—Receiver— 
Appointment of, by Civil Court—Whether public 
servant—Sanction of Civil Court, if necessary to 
prosecute him for breach of criminal law. 

The right to prosecute any person, or body of 
persons, by whom one may have been injuredis a 
common right which can only be limited by special 
legislation; and in considering whether the right 
has been taken away, it must be seen that it is 
taken away by express words, or by necessary 
implication. Empress v. Municipal Corporation of 
the Town of Calcutta (6), relied on. 

A Receiver appointed by a Oivil Court is not 
B public servant within the meaning of s. 197, 
Oriminal Procedure Code, and so no sancticn of the 
Court which appointed him is necessary for his 
prosecution for a breach of the ordinary criminal 
aw of the country. Khimchand N., Bhavsar v. 
Devkaran Mulji (3) and Lukmanji Kamruddin v. 
Valibhat (4), followed, U Ohn Maung v. Ebrahim 
(1), distinguished, Santok Chand v. Sugan Chand 
(2), dissented from, 7 


Mr. Kya Gaing, for the Applicant. 

Order.—This is a reference made by the 
District Magistrate of Myaungmya under 
the following circumstances: In Oivil 
Regular No. 125 of 1937 of the Township 
Court of Wakema, Maung Scon Hwat sued 
Saya Kyai for recovery of a certain sum of 
money alleged to be due.on the mcrtgage of 
a piece of paddy land. On the same date 
on which he filed the suit, he applied for 
the appointment of a Receiver to take 
charge of the mortgage property. Saw 
Maung, Headman of Wegyi, was appointed 
interim Receiver. Two days after his ap- 
pointment he went with some villagers to 
take charge of the mortgaged property, 
The property was at the time in the pos- 
session of Ma Me Shwe, daughter-in-law of 
the defendant Saya Kyai. In spite of her 
protest, Saw Maung took possession of the 
land and its produce. In consequence there- 
of, she filed a complaint in the Court of the 
Sub-Divisional “Magistrate of Wuskema 
charging Saw Maung and his companions 
with having committed an offence punishe 
able under ss. 392-114, Penal Code. The 
Magistrate accepted the complaint and 
after an examination of the complainant 
and her witnesses, he charged Saw,Maung 
under s. £06 (1) and his companions under 
ss. 506 (1}-109, Penal Code. Saw Maung 
therefore applied to the District Magis- 
trate to move this Court to quash the 
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proceedings on the ground that a Receiver 
cannot be prosecuted criminally for acts or 
omissions made by him in his capacity as 
Receiver without the sanction of the Court 
which appointed him. This submission was 
accepted by the learned District Magistrate, 
and in so doing, he relied on U Ohn Maung 
v. Ebrahim (1) and Santok Chand v. Sugan 
Chand (2). The first case does not apply. 
What it lays down is that 

“a Receiver cannot either sue or be sued without 
the permission of the Court which appointed him end 
that if a Court entertains a suit or appeal arising 
out of such suit without such leave, it acts withont 
jurisdicion." : 

It thus deals with the jurisdiction of 
Civil Courts only and not with the juris- 
diction of Criminal Courts. The second ` 
case does, however, ina way support the 
view of the learned District Magistrate. 
What it lays down is that 

“a Receiver appointed by the High Oourt, who has, 
under its order, taken possession of property osn- 
not be prosecuted for criminal breach of trust in 
respect of the same without first obtaining the leave 
of the Oourt.” ` 


This view has, however, been dissented 
from by the High Court of Bombay in two _ 
cases, namely Khimchand N. Bhavsar v. 
Devkaran:-Mulji (3) and Lukmanji Kamrud- . 
din v. Valibhat (4). In the first case, 
Patkar, J., with tke concurrence of Baker, 
J , said: 

“With regard to criminal prosecution, the matter 
stands on a different footing. Part 6, Chap. XV, 
cl B, Criminal Procedure Code, lays down the con- 
ditions requisite for institution of proceeding. Sec- 
tions 195, 19°, 196-A, 198-B, 197, 195, 199 and 199-A 
lay down the provisions as to when the Court shall 
take cognizance of the offences specified in those 
sections. There is no provision in the Criminal 
Procedure Code, requiring the leave of the Court to 
prosecute a Receiver before taking criminal proceed- 
ings against him. It may be desirable to bring to 
the notice of the Court, which appointed the 
Receiver, the offence committed by the Receiver in 
execution of the orders of the Court and obtain 
the leave of the Court before prosecution, But we 
think that we shall be trespassing on the function 
of the Legislatare if we were to hold that the 
leave of the Civil Court is a condition precedent to 
the Magistrate's taking cognizance of a complaint 
against the Receiver appointed by the Oourt. A cri- 
minal offence by a Receiver would be clearly in res- 
pect of an act committed in excess of the authority 
of the Receiver appointed by a Oivil Oourt, and the 
reason of the rule requiring leave of the Court before 
suing the Receiver would not apply to a criminal 


A (1) 6 R 268; 110 Ind. Cae, 622; A IR 1928 Rang. 
75 


(2) 46 O 433; 46 Ind. Cas. 836; AI R 1919 Oal. 
ed 29 Or. L J 820; 28 O L J 115;220W N 
10. 

(3) 52 B 898; 115 Ind. Oas. 387; AI R 1928 Bom. 
493; 30 Or. L J 465; 30 Bom. L R 1273. 

(4) A IR 1934 Bom. 305; 151 Ind. Oas. 707; (1934 
Or. Cas. 1038; 35 Cr, I. J 1403; 36 Bom. L R 649; 
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prosecution against the Receiver for violation of the 
criminal law.” 

In the second case, Murphy, J. said with 
the concurrence of Divatia, J. that 

“a Receiver is not one of the public servants 
mentioned ins. 197, Criminal Procedure Code, and 
that therefore no sanotion is necessary for his pro- 
secution.” _ 

Even Fletcher, J. of the Calcutta High 
Court took a view similar to the view taken 
by the Bombay High Court in Nagendra 
Nath Y. Jogendra Nath 13 Or. L. J. 491 (5), 
where the learned Judge said that 

“no sanction is necessary to proceed against a 
Receiver appointed by the Court for a breach of the 
ordinary criminal law of the country.” 

In my opinion, the Bombay High Oourt 
and Fletcher, J. have laid down the law 
correctly : 

“The right to prosecute any person, or body of 
persons, by whom one may have been injured is a 
common right which can only be limited by spe- 
cial legislation; and in considering whether the 
right has been taken away, we must see that it ig 
taken away by express words, or by necessary im- 
plication: Per Ainslie, J. in Empress v. Municipal 
Corporation of the Town of Calcutta 6). 

The only check placed on such a right by 
the Legislature is to be found in ss. 195, 
196-A (in a limited manner) and s 197, Cri- 
minal Procedure Code. Of these sections, 
s. 197 is the one that is applicable. Even 
in the case of this section, unless the pər- 
son cmceerned is a Judge. Magistrate or 
public servant not removable from office 
save or by with the sanction of the Govera- 
ment and unless the act complained of has 
been committed by the accused while 
acting or purporting to act in the dis- 
charge of his official duty, he is liable to 
prosecution. A Raceiver is nob a public 
servant within the meaning of s. 197, 
Criminal Procedure Code, and s> no sance 
tion of the Court which appointed him is 
necessary for his prosecution for a breach 
of the ordinary criminal law of the country. 
With these remarks the proceedings may 
be returned. < 

B. Proceedings returned, 

(5) 13 Or. L J 491; 15 Ind. Oas. 491, 

(6) 30758; 20 L R 520, 





NAGPUR HIGH COURT 
Letters Patent Appeal No. 8 of 1936 
September 21, 1938 
Stong, O. J. AND Oxaexe, J. 
DARYAOSINGH—PLAaINTIPE— 


APPELLANT 3 
: versus 
COLONEL KRISHNARAO—Dapenpan? 
— RESPONDENT 


. Landlord and tenant—English feudal lew— 


DARYAOSINGH V. COLONEL KRISHNARAO (NAG.) 
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Principles of —Applicability to malguzar —Abaolute 
occupancy tenancy —Tenant dying without heirs 
—Tenancy, if reverts to landlord—O. P. Tenancy Act 
(XI of 18985, s. 41—Mortgage of tenancy without 
notice to landlord — Validity —Fact that decree for 
sale was obtained in mortgage suit to which landlord 
was not party, whether affects position. 

The principles of English feudal law are clearly 
inapplicable toa Hindu zemindar; the same can be 
said of a malguzar. Sonet Kooer v. Himmut 
Bahadoor (1), relied on. [p. 265, col. L.} 

The estate cannot revert as though a term had 
determined when it is an heritable estate, however 
commencing whether by contract, gift or statute, 
for an estateto aman and his heirs is as large 
an estate as there can be so faras duration is 
concerned. The absolute tenancy is of a special 
kind, heritable and assiguable. It springs out of 
settlement and statute. It does not amount to 
proprietorship, because it is subject to several 
fetters imposed by statute. When the occupancy 
tenant dies without heirs, the Orown takes the 
tenancy by escheat: it does not revert to the 
landlord. [p. 285, col. 2,] 

LOase-law referred to.] 

Quere.— What would be the position if the heirs 
of the absolute occupancy tenant at the time of the 
First Settlement fail leaving the estate burdened by 
a mortgage which the landlord could not avoid? 
Would the mortgage go? Wasudeo Gharpure v, 
Ganu Kunbi (6), referred to. {ibid.] 

On its true construction s.41(7),O, P. Tenansy 
Act appears to require notice to be given before a 
transfer is made to enablethe landlord to decide 
what he will do. If that noticeis not givenand 
the transfer is completed, then it is made in contra- 
vention of the provisions and is voidable, It is 
made in contravention for it is made without notice 
given and the section requires that the transfer 
shall not be made until after a month from the 
date of the notice; the landlord, if in possession, can 
treat the alienation ag a nullity as against him. If 
course, the 
landlord would have to take some active step to avoid, 
otherwise the mortgages would get title when the 
right to sue for possession was lost. The fact that a 
decree for sale was obtained in a mortgage suit to 
which the landlord was not a party cannot affect the 
landlord's position one way orthe other. The fact 
that that dsoree was obtained against parsons who 
appear to have had no interest also does not affect 
the matter, Bijoy Gopal v. Krishna Mahishi (16), 
relied on. [p. 267, col. 1.] 

A. from the Second Appellate Decree of the 
Higa Oourt of Judicature at Nagpur (Single 
Bench) presided in by Mr. Justice 
Niyogi, dated August 12,1936, ia Second 
Appeal No. 340 of 1934, confirmiag the 
decree of the Additional District Judge, 
Nagpur, dated March 12, 1933, in Civil 
Appeal No. 134 of 1933, confirming the 
decree of the Second Subord.nate Judge, 
Second Olass, Nagpur, in O. 8. No. 150 of 
1932, dated Septamber 7, 1933. 

Mr, D. T. Mangalmurti, for the Appal- 


lant. 
Mr. R. N. Pudhye, with Mr. D. R. Bazi, 


for the Respondeat. 
Judgmsnt.—Tais appeal raises an 
interesting and unusual point of law. It 
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also raises other points of more frequent 
occurrence. 

The plaintiff isa mortgagee under a mort- 
gage granted by one Musammat Parvati- 
bai. There has been a good deal of discus- 
sion before us as to Musammat Parvatibai's 
position but owing to the way in which 
the case has been put in the lower Courts, 
we think it clear 
proceeded throughout on the basis that 
Musammat Parvatibai was in the position 
of an absolute occupancy tenant. We 
proceed on that basis. 


Musarimat Parvatibai died without heirs. 


There was, however, living with her one: 


Musammat Funda and a boy called Bisen. 
They were proceeded against by the mal- 
guzar and also by the: mortgagee; the 
malguzar sued for possession, the mort- 
gagee sued them as legal representatives. 
They were, in fact, intermeddlers and 
therefore, legal representatives of the 
deceased within the meaning given to that 


term by s. 2 (11) of: the Civil Procedure 


Code. The plaintiff in each suit was suc- 
cessful with the result that the present 
defendant got a decree for possession 
and took possession, the plaintiff got asale 
decree, purchased at Court-auction, sought 
to obtain possession was resisted by the 
defendant, and now sues the defendant for 
possession. The defence takes several lines: 
(1) The mortgage was of a tenancy which 
came to an end with the death of the tenant 
without heirs; (2) even ifit still existe, it is 
not binding on the defendant because it 
was effected while the Act of 1898 was in 
force and s. 41 (2) (7) enables the landlord 
to avoid the mortgage,- if made without 
notice and’ no notice was given here; (3) 
even if the mortgage has merged in the 
decree that does not affectthe defendant 
who was nota party and does not prevent 
his avoiding now the mortgage as against 
him; (4) the decree isofno effect against 
anybody having been obtained against 
persons who were not the legal repre- 
sentatives of the deceased. 


The first point has raised an interesting 
discussion about the law of escheat. It 
is said’ by the plaintiff, that an absolute 
occupancy tenancy, which is an herit- 
able estate, can never come to an end, 
for a Hindu can never be without heirs 
because, failing all others, the Orown is 
the heir.. Mitakshara II, VII, s. 6. Alter- 
natively if it be held that the Crown takes 
not as heir but by escheat, then there is 
an: escheat to the Crown not to the land- 
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lord: Sonet Kocer v. Himmut Bahadoor (1); 
and even if to the landlord, then the 
landlord would be burdened with the mort- 
gage (Sonet Kooer v. Himmut Bahadoor 
l 


) 

The learned Judge, from whose judg- 
ment this appeal is brought, has examined 
at length the English Law relating to 
escheat and has come to the conclusion 
that as absolute occupancy tenure is found- 
ed incontract, the law of escheat can 
have no reference to the matter despite 
suggestions to the contrary in Sheo- 
shankarpuri v. Rukhma (2) and Ganpat v. 
Bhangi (3). 

It is notoriously difficult to apply to one 
jurisdiction legal ideas foreign to that 
jurisdiction and derived from the history 
of another jurisdiction. It must, however, 
be observed that in the days when the 
law of escheat was being developed, it would 
hardly have occurred to a lawyer to deny -. 
that a tenancy in free simple arose out of- 
contract any more than it would have 
occurred to him that a tenancy fora term 
of years did not arise out of ccntract. In 
the days of Glanvill (who was writing in 
low latinin England a little after the 
Mitakshara was being compiled in India) 
the word “escheat” meant a falling in 
(excadere) when there were no heirs. In 
those days it was said. “Only God makes 
heirs” end sothe lord was not the heir 
in a strict sense though Glanvill writes, 
Ultima heredes aliquorum sunt ecrum 
domini, that is: the last heir of a free- 
holder is his lord. Before the statute of 
Quia Emptores, in the normal case, the 
“Jord” was not the Crown but a subject 
who had bargained with another subject 
to grant to that subject, the tenant, for a 
consideration and in return for certain 
undertaking, which generally related to 
services, a tenancy which would last as 
long asthetenant or his heirs existed. 
There wasno question of such a tenancy 
reverting tothe lord in the way that a 
limited estate falls in when the limited 
estate ends. A limited estate only falls 
in because ithas been carved out of a 
larger estate and ends when it determines. 
The lawyers of mediaeval England did 
not imagine the possibility of a tenure 
held by a man and his heirs being regarded 
as shorter than another estate in fee, 
simply because the heirs of the latter 


(1) 10,391; 3 I A 92;25W R 239; 3Sar 608 
2. 


i5OPLR 89. 
(3) 15 O P LR145, 
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tenant happened to outlive the heirs of the 
former. Both estates ware deemed equal 
in length, and accordingly, if the tenant's 
heirs failed, one was faced with that im- 
possibility—undisposed of property. The 
question was. “To whom does it go?" 
The answer tothat question was: “To the 
lord of the tenant”, If that Jord were a 
subject (4. e. if granted by subinfendation 
before Quia Emptores) then it went to the 
landlord; if the lord were the king, then 
it wenttothe king. In either case it went 
by eseheat. In both cases the Orown or 
lord took it subject to burdens, e. g., mort- 
gages, properly binding on the estate i. e., 
binding on the deceased tenant and Lis 
heirs. We have put the above proposi- 
tions inthe form of dogmatic statements 
because . we believe them to be well- 
established and to be inapplicable to this 
case so that our observations are merely 
obiter. 


As their Lordships of the Judicial Come: 


mittee pointed out in Sonet Kooer v. 
Himmut Bahaoor (1). “The principles of 
English Feudal Law are clearly inapplic- 
able to a Hindu zamindar". We are of 
opinion that the same can be said of a 
malguzar. In that case, as in Collector 
of Masulipatam v. Cavaly Vencata 
Narrainapah (4) and Cavaly Vencata 
Narrainapah v. Collector of Masulipa- 
tam (5), the “escheat” that was being con- 
sidered was that which arises in conse- 
quence of the fact (which arises whether 
one looks with the eyes of the writer of the 
Mitakshara II. VII, s. 6, or with modern 
eyes) that where a man possessed of an 
absolute estate dies without heirs, the pro- 
perty has got to go to some one and the 
question is: To whom does it go? The 
Judicial Committee decided in Sonet 
Kooer v. Himmut Bahadoor (1) that a 
mokurrart tenancy was an absolute estate, 
andon the. death of the tenant without 
heirs, it did not revert to the zamindar 
(landlord). It followed from that that it 
did not go to the landlord. Therefore, 
there wasno reverter to the lord on 
failure of heirs to the tenant and that 
(p. 401*), 

“where there isa failure of heirs, the Crown, by 
the general prerogative, willtake the property by 


escheat, but will take it subject to any trusts or 
charges affecting it.” : 

Tnus in the present case there is either 

(4) 8 Moores I A 500;2 W RPO 61;1 Suther 476; 
1 Sar 820. 

(5) 11 Moores I A 619; 10 W R 47; 2 Suth 103; 2 
Sar 338 (P O). 
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a reverter or the Crown takes by escheat. 
Thie case is distinguishable from Sonet 
Kooer v. Himmut Bahadoor (1) in that 
no one suggests that an absolute occupancy 
tenancy is a proprietary estate. But 
though it is not a proprietary estate, it 
is a heritable estate and it is manifestly 
undesirable that persons who bona fide 
lend money on or purchase an heritable 
estate, giving notice to the landlord and 
generally complying with all the require- 
ments of the law, should find their security 
or the subject-matter of their purchase 
wholly destroyed because (owing, it may he, 
toa cholera epidemic which kills all the 
people in a village) the original tenant and — 
all his heirs die off. We accordingly desire 
to reserve for consideration when it arise 
what would be the position if the heirs of 
the tenant at the time of the First Settlement ` 
fail leaving the estate burdened by a 
mortgage which the landlord could not 
avoid. Would the mortgage go because the 
subject-matter, the tenancy, has determin- 
ed the landlord getting by reverter? 
We arenot in agreement at any rate, 
with the reason given by Stanyon, A. J. O., 
in Wasudeo Gharpure v. Ganu Kunbi (6) 
for the view that the estate determines 
and reverts to the landlord. The reason 
there assigned wasthat the tenancy was 
created originally by contract. As above 
observed many absolute estates originate 
in contract followed by grant. There is 
nething in Sonet Kooer v. Himmut Baha- 
door (1) to show thatthe grant there did 
not originate in contract. What their 
Lrrdships appear to have considered and 
set aside in that case, onthe ground that 
the estate was an absoluteone, was the 
argument that the tenancy escheated tothe 
lord. We apprehend that the estate cannot 
revert as though a term had determined 
when it is an heritable estate, however 


‘commencing whether by contract, gift, or 


statute, for an estate toa man and his 
heirs is as large an estate as there can 
be sofar as duration is concerned. The 
following position has to be kept in mind: 
Suppose at the First Settlement the 
tenant is A. Suppose in 1865 A sells 
to B with the landlord’s consent. Sup- 
pose in 1930 A’s heirs fail but B's heirs 
are still continuing. Is there a reverter? 
There is, if the estate ends with the heirs 
of A, for the heirs of A havé failed. The 
fact that the landlord consented does not 
make the estate larger and does not 
therefore, make it last for the heirs of 4 
(6) 3 N LB 185, 
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and the heirs of B. Wedo not think it 
was ever the intention to make such an 
estate determine with the heirs of A. The 
underlying idea appears to make the 
original grant (always provided the 


statutory restrictions have been complied: 


with) equivalent to a grant to A, his heirs 
aud assigns. In this connection it would 
be necessary to bear in mind the following 
cases; Seth Sheolal v. Seth Abdul Husein 
(7) which follows. on this point, Choudhry 
Baldeoprasad v. Choudhry Premnarain (8). 
That was a case relating to an occupancy 
tenancy and decides that either a morte 
gage or sub-lease determines with the 
tenant right. Choudhry Baldeoprasad v. 
Choudhry Premnarain (8). In turn follows 
Vithal v. Ganpat (9). In Choudhry 
Baldeeprasad v. Choudhry Premnarain (8) 
after the mortgage with consent the 
mortgagor-tenant surrendered and 80 
determined the tenancy but it was held that 
the tenancy must be deemed to continue 
(see Diwan Maharajsha v. Abheram Gujar 
(10., Saiyal Noor v. Ramji Patil (11) in 
order to work out the rights. This rale is 
as old, at least, as Coke upon Littleton. 
The view was expressed by Ismay, J. O. 
in Vithal v. Ganpat (9) (a case of absoluie 
occupancy lenure) that 

“St is perfectly clear that (the absolute occupancy 
tenant) could mortgage nothing beyond his tenant 
rights and that these rights are extinguished” 
(if his heirs fail) is uot, supportei by 
any authority or argument but carries the 
weight of the ipso dixit of a distinguished 
Judge. Cases (e, g. Joharuddin vV. 


Kesheorao (12) which decide that a mortgage 


of an occupancy, as distinct from an 
absolute occupancy, tenancy cimes to an 
end when the tenant dies without heirs 
are distinguishable. Even in such a case, 
however, it is a matter for consideration 
whether the mortgage does not subsist, if 
with the consent of the landlord, as being 
carved out ofan estate equivalent to an 
estate to A, his heirs and assigns (subject 
to certain statutory restrictions) which 
would, in equity, subsist as long as the 
mortgagee or his heirs lasted. A mortgage 
is only a special kind of alienation. The 
distinguishing feature being such a tenancy 
and an absolute: occupancy tenancy is that 
assignability is much more restricted, 

(7) 30 N L R25 at p. 28; 148 Ind Cas. 257; AIR 
1933 Nag. 255; 6R N 180. 

(8) 28 NLRB 93; 139 Ind. Oas. 369; AIR 1932 Nag 
107; Ind. Rul. (1932) Nag 110. 

PLR 65. 

O PLR5B. 
CPLR 
OP LR 109, 


g 


DARYAOSINGH v. COLONEL KRISHNARAO (NAG.) 


18210 


We observe that so learned and ex- 
Perienced adudge as B. K. Bose, A. J. O. 
observed in Ragho v. Sadoo (13) that (see 

O* 


“the title of the absolute-occupancy tenant and 
that of his landlord rest on the same basis, namely, a 
grant from the Government” 


and again 

“when the final decision to confer proprietary right 
was arrived at, it was declared in the clearest terms 
that it was a ‘free gift’, a ‘creation’ of the Govern- 
ment. The papers collected in the Settlement Oode 
issued by Sir Richard Temple place the whole qes- 
tion beyond doubt or controversy,” 

It is urged that if this be so, the absolute 
occupancy tenantis virtually in the same 
position as the malik makbuza. The 
answer is simple: he is subject to a 
variety of differences owing to the scheme 
of the settlement and the provisions of 
the various Tenancy Acts. Vis a vis 
the Crown, the malguzar,is what he always 
was as regards those lands the person 
responsible for getting in the revenue, As - 
Mr. Barway observes in his work on the 
Tenancy Law (seccnd edition) p. 118 “the 
atsolute cccupancy tenure is: the creation 
of the settlement of the sixties.” It may be 
remarked that the person later known as 
an “absolute occupancy tenant’ was 
originally,- in tLe settlement and in 
the village papers (his riguts were 
incorporated in the wajib-ul arz), teler... 
red to as “absolute occupancy ryot.” 
The conception of tenancy and landlord's 
rights did not enter into the matter. He 
could not be got rid of whether he did or 
did not pay rent; he could alienate his hold- 
ing. It was heritable and assignable but 
between him and Government, doubtless 
for the better security of revenue, the 
malguzar, the quondam farmer of revenue, 
stood. The absolute occupancy tenant was 
not a proprietor because his landlord 
possessed a variety of rights, e. g., the 
right to pre-empt and the right, in some - 
cases, tointerfere with, or avoid, transfers 
or incumbrances. 

Tne learned Judge attaches weight to 
the fact that an absolute occupancy tenant, 
under s. 89 of the present Tenancy Act 
(1920) (see s. 35 (1) of the Act of 1898 for 
the corresponding section), surrenders his 
holding to the landlord and not to the 
Orown. Unquestionably the term “sur- 
render” is a term wellknown in the 
English Law and suggests the normal 
relationship of landlord and tenant; so 
also the definition of “tenant” ‘and 


(13)6N L R 6; 5Ind. Oas, 428. 
*Page of 6 N. L. R—[Ed.] 
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“landlord” suggests that the former holds 
land of the latter. The absolute occu- 
pancy tenant is a “tenant”; s. 3. But 
aqually clearly the “tenancy” is of a 
special kind, heritable and assignable. It 
springs out of Settlement and Statute. It 
does not amount to proprietorship, because 
it is subject to several fetters imposed by 
statute. 

One such fetter is that it cannot be mort- 
gaged, 8) as to make the mortgage bind- 
ing on the landlord, in certain circum- 
stances here present, unless notice in 
writing has been given to the landlord: 
Ramkaran v. Seth Kanhaiyalal (14). It is 
urged, however that the right to avoid 
ended six years after the fact of the mort- 
gage was known to the landlord or his 
predecessor-in-interest: Lukhmichand v. 
Ganpat (15). Alternatively it is said that 
when the mortgage merged in the decree, 
the right to avoid was lost, alternatively 
that thereafter the landlord's rights were 
controlled by the Act of 1920 (which was 
in force when the decree was passed) and 
not by the Act of 1898 (which was in force 
when the mortgage was made). Further it 
is said that s. 41 (7), which gives the right 
to avoid, only applies to a limited class of 
case and the real remedy open to the 
landlord is to preempt. Section 41 is a 
section that is very hard to construe. In 
the present Act, it takes a very different 
form and sub-s. (7) finds no place. See Act 
of 1920, s. 6. | 

The scheme of the section (we do not refer 
to sub-s. (1) which is logically unconnected 
with 12) to (8) and now forms a separate 
section, 5.5, ina very much modified form) 
so far as mortgages are concerned is to 
require mortgages above a certain figure, 
varying with rent, to be notifiedin writing 
to the landlord. The transfer is not to be 
completed until a month after notice 
given. The purpose of the notice is to 
enable the landlord to consider whether 
he will or will not pre-empt. If he decides 
to pre-empt, then (sub s. 4) he may “claim 
to purchase the absolute occupancy right 
at such value as a Revenue Officer may, on 
application made... ....fix”. The Revenue 
Officer values on the basis of a property 
free from incumbrances. The landlord, if 
he buys at that price, gets the land free 
from incumbrance; the mortgagee gets a 
charge on the purchase money to the extent 
of the mortgage debt. The tenant is left 

(14) I L R 1937 Nag. £08; 170 Ind. Oas. 71;A I R 


1937 Nag. 189; 19 N LJ 290; 10 R N 40. 
(15) 5N LR 28; 1 Ind. Oas, 908, 5 
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with no land, but with a right to receive 
the purchase price subject to the mortgage- 
debt. But “any transfer” (which includes 
sale, gift or mortgage) “made in contraven- 
tion of this section’, is voidable by the 
landlord (sub-s. 7). 

Ifa tenant transfers possession to a third 
person in contravention of the provisions 
of the section, and the landlord ejects the 
third person, the tenant can apply to be 
re-instated on paying the costs incurred by 
the landlord. If the tenant does not 
apply or fails to pay withina limited time, 
“his tenancy shall be deemed to have lapsed"’ 
{sub-s. 8). 

If a tenant right has been mortgaged and 
is foreclosed, the landlord has the right of 
pre-emption (8. 41 (5)). 

All through the scheme appears to keep 
the land in the occupation of the tenant, or 
failing him, to give the landlord the right 
to acquire it at a fair market price. If 
that option is not exercised, then the 
transfer is good. But into this scheme is 
imported the provision about avoiding. We 
can only say thaton its true construction 


-the section appears to require notice to be 


given before a transfer is made to enable 
the landlord to decide what he will do. 
If that notice is not given and the transfer 
is completed, then it is made in cantraven- 
tion of the provisions and is voidable. It is 
made in contravention fcr it is made 
without notice given and the section 
requires that the transfer shall not be 
made until after a month from the date of 
the notice. 

Itis argued that it is one thing to say 
that a landlord may avoid, another to say 
that a transfer is void against a landlord. 
In the first case the landlord must do 
something. Such a case would seem to 


fall under Art. 91 and not 120 (though 
Lukhmichand v. Ganpat (15) is against 
this) if the intervention of a Oourt is 


“necessary. We think that here the landlord 


if in Possession, as here, can treat the 
alienation as a nullity as against him. See 


` Bijoy Gopal v. Krishna Mahishi (16). If the 
. mortgagee got possession, then of course, the 


landlord would have to take some active 
step to avoid, otherwise the mortgagee would 
get title when the right to sue for possession 
was lost. 

As to the argument that the provisions 
of the 1920 Act apply, we are of the opinion 
that the fact that a decree for sale wag 
obtained in a mortgage suit to which the 


yah WA C 329; 34 I A 8750 L J 334,110 WN 
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landicrd was not a party cannot affect the 
landlord’s position one way or the other. 
The fact that that decree was obtained 
against persons who appear to have had no 
interest also does not, in our opinion, affect 
the matter. They were in claiming to he 
heirs, they were intermeddlers and any 
rights the mortgagee had against the estate 
of the deceased he pursued by suing those 
intermeddlers to the same extent as’ if 
they had been tke true representatives of 
the estate. There is no question of absence 
of good faith or collusion and we think that 
the resulting decree is binding on whcever 
gets the estate of the deceased. See 
Govappa v. Govappa (17) and Karam Kaur 
v. Matwal Chand (18) where the authorities 
are collected. 

it follows from the above whatever may 
be the position, if there be an escheat (which 
would be to the Crown) tke landlord has 
the right to (reat the morlgage as null as 
against him. That he has, in effect, done. 
He is in pussession and can resist eject- 
ment founded on the mortgage rights. It 
follows that we arrive atthe same conclu- 
sion as the learned Judge though for diff r- 
ent reascns. We agree with view expressed 
that if the plaintiff wished to proceed on 
the basis that the mortgage-bound the 
landlord and if he wanted to eject the 
landlord (who is in possession following upon 
a suit fcr pcssession) he shou'd have 
impleaded tLe landlord in the mortgage- 
suit and thus have given him, in any event, 
ao opportuni y to redeem. 

The appeal is accordingly dismissed with 
costs. 

D. Appeal dismissed. 

OTDA IR 1929 Mad 482; 120 Ind. Oas. 65; 30 LW 
778; Ind. Rul.(1929) Mad. 1025. 

(18) 14 L 696; 141 Ind. Oas E0; AI R 1933 Lah 
380; 34 P L R 511; Ind. Rul. (1923) Lah. 148, 
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estate of his adoptive parents but also to property 
left by the parents’ relatives. Au adoptive child is 
for all purposes on the footing of a natural born child 
except that the special rights of an auratha child do 
not and cannot appertain to him because those rights 
arise not only from relationship butfrom the special 
claims of the natural-born eldest child within the 
family of the parents by whom it has been begotten 
and conceived. Therefore a child adopted in the 
keittima form, according to Burmese Buddhist Law, 
can claim a share of the estate of the father of hig 
adoptive father where the latter having acquired the 
status of auratha son has died before the death of 
the former but the keittima adopted child canto 
become auratha of his adoptive parent. His share 
is claimed by virtue not of personal representation 
of his adoptive father but of an independent 
right of inheritance given by Burmese Buddhist’ 
Oustomary Law. As an out of time grandchild, 
he shsres equally with the younger brothers 
of his adoptive father, the latter being auratha 
according to the rules lsiddown in the laws of 
Menoo, Vol. 10, page 277; but he has no claim, by 
virtue of his adoptivefather having been an auratha - 
child, to be considered as an auratha child himself, 
Ma Tha v. Ma Sein (|), Po Hman v. Maung Tin (2), 
Ma Gyan v. Maung Kywin (3), Maung Po An v. Ma 
Dwe (4) and Maung Sein Shwe v. Maung Sein Gyi (5), 
relied on. [p 269, col. 2.] 

The “aurathe" or “orasa” child literally means 


“child of the body” and is used in Rurmese 
Buddhist Law as meaning also “eldest born 
child". [p. 269, col. 1.] 


O. Ref. made by Mya Bu, Offg. C. J. 
and Mackuey, J. 

Dr. Ba Han, for the Applicant. 

Mr. U E. Maung, for the Respondents. 

Roberts, C. J.—The question referred to 
this Full Bench is «8 follows: 

“What right of inheritance has the child adopted 
in the keittima form according to Burmese Bud- 
dhist Law in the estate of the father of his adop- 
tive father, where the latter having acquired the 
status of auraiha son has died before the death of 
the former ? 


In Ma Thaw v. Ma Sein (1) it was held 
by a Bench of the Chief Cours of Lower 
Barma that under Burmese Buddhist Law - 
a ketttima adopted child possessed rights 
of inheritance not only from his adoptive 
parents but from collaterals in the adoptive 
family, and the principle of this decision. ` 
was followed in Po Hman v. Maung Tin 
(2). In that case, the respondent was the 
adopted son of Ma Shwe Hin who was the 
orasa datighter of U Thet and Ma Bwin. 
She was, howéver, displaced as an orasa 
child when her’ younger brother Po Hman, 
thë appellant, reached a competent age, ` 


‘and since there cannot be an orasa'daugh- 


ter as an orasa son in the same family, 
the respondent could only claim the share 
of an “out of time” grandchild. It seems 
to have been established by these two ~ 
(1) 5‘L B R89; 3 Ind. Oas, 716. < 
g) ATR1915L B 99; 29 Ind. Qag, 756; 8 LBR 


s 
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decisions that a keittima adopted child 
succeeds not only to the estate of his 
adoptive parents but also to property left 
by the parents’ relatives: see also May 
Oung’s Buddhist Law, Part 2 (Edn. 2) at 
p. 15s. In an Upper Burma case, Ma Gyan 
v. Maung Kywin (3), it was stated thatit had 
been the practice both there and in Lower 
Burma to treat the keittima adopted child 
generally as filling the same position as 
the natural child, and that equitable prin- 
ciples seemed to be in favour of that view. 
Although the rights of a keittima adopted 
child were at first held to be of an inferior 
nature, for many years judicial decisions 
have recognized the right of the keittima 
child to share equally with the natural 
born children: see Maung Po An v. Ma 
Dwe (4) at p. 200* where a Full Bench 
declared that the special right of the 
auratha was an exception to this general 
rule of equal partition amongst children, 
and that it should not be extended to give 
to a keittima child the rights of an auratha 
child. This is now settled law and was 
recognized as such by their Lordships of 
the Privy Council in Maung Sein Shwe v. 
Maung Sein Gyi (5) at p. Slf..sir Lancelot 
Sanderson there said: 

“Tt must now be taken that apart from the ques- 
„tion relatiug to any rights of an eldest child, the 


ketttima adopted sons are entitled to share equally 
with the natural sons of the adopter.” 


It is important to observe that the righis 
of an eldest child are expressly excepted 
from this recognition of ketttima adopted 
«children. The auratha or “orasa” child 
literally means ‘child of the body” and is 
. used in Burmese Buddhist Law as meaning 
also “eldest born child.” I see no ground 
for the extension of the contrast between 
‘keittima and natural born children and am 
.of opinion that the decision in Ma Thaw v. 
Ma Sein (1) should be followed and affirmed. 
The exception referred to in Maung Sein 
‘Shwe v. Maung Sein Gyi (5) applies only 
to the auratha child in contrast to the 
‘keittima child. It is the only instance of 
-any exception in the Burmese Buddhist 
Law of ineritance which discriminates 
against the position of a keittima child. An 
‘adoptive child is, for all purposes, in the 
‘footing of a natural born child except that 

(3) (1892-96) 2 U B R 176, 

(4) 4 R 184; 98 Ind. Cas, 621; AI R 1926 Rang. 148; 
6 Bur. L J122 (F B). 
> (5)13R 69; 153 Ind, Cas. 619; A I R 1935 PC16; 


„62I A 1;1935 O W N 84;7R P O118;66 M LJ 431; 
61 OLJ 59(P.0). 
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the special rights of an auratha child do 
not and cannot appertain to him because 
those rights arise not only from relation- 
ship but from the special claims of the 
natural born eldest child within the family 
of the parents by whom it has been be- 
gotten and conceived. 

Accordingly, I would answer the question 
referred by saying that a child adopted in 
the keittima form according to Burmese 
Buddhist Law can claim a share of the 
estate of the father of his adoptive father 
where the latter has died before the death 
of the former: but the keittima adopted 
child cannot become auratha of his adop- 
tive parent. His share is claimed by virtue 
not of personal representation of his adop- 
tive father but of an independent right of 
inheritance given by Burmese Buddhist 
Customary Law. As an out of time grand- 
child, he shares equally with the younger 
brothers of his adoptive father, the latter 
being auratha according to the rules laid 
down in the laws of Menco, Vol. 10, p. 277; 
but he has no claim, by virtue of his adop- 
tive father having been an auratha child, 
to be considered as an auratha child him- 
self. 

Mya Bu, J.—I concur in the judgment of 
my Lord the Chief Justice. The true notion 
is, in my opinion, that keittima adoption 
creates not only heirship: of the adopted to 
the adopter but also the relationship of a 
parent and child and by Virtue of such 
relationship the adoptee acquires the rights 
of an ordinary natural child of the adopter 
in the estate of the adopter’s collaterals or 
ascendants. This notion justifies the deci- 
sions in Ma Thaw v, Ma Sein (1) and Po 
Hman v. Maung Tin (2) and the fact that 
the special right of the orasa child to claim 
a quarter share from the surviving parent 
on the death of the parent of the same 
sex as the child is not extended to a ketttima 
child does not seem to me to support the 
contention that the right of inheritance 
enjoyed by a keittima child is restricted to 
the estate of his adopter or adopters only. 

Mosely, J.—I agree with my Lord, the 
Chief Justice. It is settled law that the 
keittima adopted child can inherit not only 
from his parents but from collaterale in 
the adoptive family. As regards the ques- 
tion which exercised the learned Judge 
who made this reference whether the 
ketttima adopted son of the orasa son 
inherits by representation of his father or 
directly from his grandparents, I do not 
think that this is of importance or affects 
the share which he will receive. In the 
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present case the ketttima adopted son was 
the only child of the orasa son. In 
Ma Saw Ngwe v. Ma Thein Yin \6) it was 
said that the only child who ranked with 
the surviving uncles and aunts was the 
eldest representative of the eldest child. 
In that case there is a mistransiation on 
p. 2U0 of s. 12 of the atiathankhepa where 
“eldest born child” is a mistake for “eldest 
child” (Thagyi Thamigyi). This ruling 
was, however, dissented from in Ma Su v. 
Ma Tin (7) at p. 84* and Po Zan v. Maung 
Nyo (8) where it was pointed out that the 
majority of the Vhammathats lay down that 
it is the children of the elest son who 
get preferential treatment and get the 
share of the father and not a quarter of it. 
Most of the Dhammathats quoted at s. 162 
of the Kinwun Mingyi'’s Digest say that it 
is the eldest son of the eldest son or the 
children of the eldest son (not the children 
of the orasa) who are so preferred. For 
the distinction between orasa and eldest 
son, see Maung Po An vy. Ma Dwe (4) at 
p 139}; and also the judgment of Baguley, 
J.in Maung Thein Maung v. Ma Kywe (9) 
at p. 4194. Ofcourse the child or eldest 


son of the orasa could not represent his” 


father in the sense that he could take 


upon him his duties or his privileges other’ 


than those relating to his quarter share, 
but much less could the younger children 
of the orasa or eldest son do so, and in 
this connection by representation is, I 
conceive, merely meant taking the place of 
the father and therefore his share. This 
is what was said in Po Thu Daw v. Po Than 
(10) by May Oung, J. and Robinson, O. J. 
As it was pul there, grandchildren occupy 
the same position as their parents in res- 
pect of the inheritance. They do not inherit 
by virtue of nearness of kin exactly, not do 
they inherit directly fromthe grandparents. 
ff they inherited directly from the grand- 
Parents, they would presumably. be in the 
same position and get the same share as 
the children of the younger children. All 
that can be said is that this share is the 
preferential share of the children of the 
orasa son who has an independent right 
which has been expressly given by Burmese 


(6) (1900-02) 1 L B R198, 

(D 6L B R 77; 18 Ind. Oas, 486. 

(®7LBR 27; 20 Ind. Oas. 327. 

(9) 13 R 412; 158 Ind. Cas. 131; A I R 1935 Rang. 
248; 8 R Rang. 150 (Œ B). 
ga) 1 R316; 83 Ind. Oas. 10; A IR 1924 Rang. 73 
ci B). 

*Page of § L. B. R—[Hd] 
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Buddhist Customary Law, as was said in 
U. Sein v. Ma Bok (li). In that case the 
head-note says: ; 

“Where an orasa dies during the lifetime ofthe 
parent, the child of the orasa does not acquire the 
interest of an orasa but acquires an independent 
right to a share in the estate of the grand-parent 
which is equal tothat ofthe parent's brothers and 
sisters.” i 

It is clear, therefore, ia my opinion that 
the keittima adopted child if he has brothers 
and sisters, can have an equal share with 
them in the preferential sbare of the 
children of the orasa son, and if, as in the 
present case, he is the sole child, he can 
Obtain the whole of that preferential share. 


Answer accordingly. . 


(11) 11 R 158; 144 Ind, Oas. 306; A I R1933 Rang. 50; 
Ind Rul. (1933) Rang, 101. 
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CALCUTTA HIGH COURT 
Special Bench 
In the matter of Income-tax Reference 
February 24, 1938 
DERBYSHIRE, C. J., KHUNDKAR AND 
B. K. MUKHERJBA, JJ. 
In re B. K. PAUL & Co. 

Income Taz Act (XI of 1922), ss. 26 (2), 24—Assess- 
ment proceedings started but not completed during 
financial year —In succeeding year assessee carry- 
ing on business succeeded insuch capacity by another 
—Set-off under s. 24 for loss sustained in previous 
year, if can be claimed by assessee or his successor— 
Notice under s. 22 (2)—Asesessee dying before fling 
return—Income-tax Officer, if can find whether 
deceased had carried on business and was succeeded 
by another in such capacity — “Assessee” in 3, 24, 
meaning of. ; 

Where an assessment proceeding for 1933-34 185 
started but not completed during that year and during 
its pendency in the next year the assessee hitherto 

carrying on business is succeeded in such capacity: 
by another person, set-off under s. 24, 
Income Tax Act, for the loss sustained in that 
business during the year 1932-33 can be claimed by 
the assessee and not bythe successor of the assessee, 
Commissioner of Income-tax, Madras v. Best and ‚Co. 
(1) and Bhogilal Hargovandas Patel v. Commissioner 
of Income-tax, Bombay (2), distinguished. (p. 271, 
col, 2, : 

Phe jeet of s. 26 (2) is to assessthe successor on 
the profits ofthe business, which he is deemed con- 
structively to carry on during the previous year, it 
being considered just or convenient by the Legis- 
lature, that the tax should be recovered from him 
and not from his predecessor. Section 26 (2) has, 
therefore, no application, when there is loss in the 
year of accounting inthe business in respect to 
which succession has taken place, and thereare no 
profits for which the successcr could be taxed. [p. 
2/5, cols. 1 & 2.] 

Per Mukherjea, J.— The process of assessment 
begins, with the servica of notice under s. 22 (2) and 
it continues until some order of assessment is made. 
I£ therefore after the aforesaid notice has been 
received by the assesses and before filing a retura he 
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dies, and is succeeded bya person, it would be com- 
petent to the Income-tax Officer to find, if the evidence 
justified the finding, that the person on whom the 
notice was served had carried on a business, and was 
succeeded in that capacity by another person. 
Maharaja of Darbhanga v. Income-tax Commissioner, 
B. and Ò. (3), Commissioner of Income-taz, Madras v. 
Nachal Achi (4) and Ram Rakha Mal and Sons v. 
Commissioner of Income-taz, Punjab (5), relied 
on. [p. 274, col. 2.] 

The word “assessee" has not been usedings, 24 in 
the strict sense of a person by whom income-tax is 
payable, but means and signifies the person against 
who% assessment proceedings have been started and 
who has been asked to give a return of his total 
income during the previous year under s, 22 (2), 
Income Tax Act. [p. 275, col. 1] 


Messrs. S N. Banerjee (Sr.) and A. ©. 
Sen, for the Assessees. 

The Advocate-General, Messrs. R. B. Pal 
and R. C. Pal, for the Commissioner of 
Income-tax. 


Derbyshire, ©. J.—The assessees, 
Mesars. B. K. Paul & Oo, are an undivided 
Hindu family. Prior to April 14, 1934, 
the assessees owned real property, Govern- 
ment securities, shares in private companies 
and some 17 businesses which either made 
or sold drugs and the like. During the 
accounting year (“the previous year’; which 
ended on April 13, 1933, the assessees 
received income from the real property, 
Government securities and shares in the 
companies, but the 17 businesses each 
suffered losses. The assessees were not 
assessed during the normal assessment year 
which ended on March 31, 1934, owing to 
a delay on the part of the Income-tax 
Officer. On April 11, 1934, four private 
limited companies were formed the share- 
holders being members of the Hindu 
undivided family. On April 14, 1934 16 of 
the 17 losing busiiiesses were transferred 
to the four new companies. On September 
28, 1934, the Income-tax Officer made an 
assessment on the assessees in respect of 
their income, profits and gains from the 
real property, Jovernment securities and 
(old) company shares in respect of 
the year-ending April- 13, 1933. The 
amount of the assessment was Rs. 1,38,229. 
During the same accounting year the losses 
in the 17 businesses amounted to Rs. 2,15,682. 
‘The assessees claimed to set-off this loss 
against the above-mentioned gains during 
the same year. The Income-tax Officer 
allowed the assessees to set-off the loss 
in the 17th business which was not trans- 
ferred to any of the four new companies, 
but refused to allow the set-off of the 
Nosses of the 16 other businesses transferred 
to the four new companies, on the ground 
that there had been a succession under 


In rep. x, Pat, & oo. (OAL.) 


S71 - 


s. 26 (2) of Act and that any right of set-off 
had passed from B. K. Paul & Co, 
under the successicn. The assessees, B. K. 
Paul & Oo., relied on s. 24 (1) of the Act and 
the Income-tax Authorities on s. 26 (2) which 


are set out below: 

“Section 24 (1): Where any assessee sustains a 
loss of profits or gains in any year under any of 
the heads mentioned in s. 6, he shall be entitled 
to have the amount of the loss set-off against his 
income, profits or gains under any other head in 
that year, 

Section 26 (2): Where at the time of making an 
assessment under s., 23, it is found that the person 
carrying on any business, profession or vocation has 
been succeeded in such capacity by another person, 
the assessment shall be made on such person, succeed- 
ing, ae if he had been carrying on the business, 
prefession or vocation throughout the previous 
year, andasif he had received the whole of the 
profits for that year.” 

The question submitted to the Court is 


as follows: 

“Where an assessment proceeding for 1933-34 is 
started but not completed during that year and during 
its pendency in the next year the assessee hitherto 
carrying on business is succeeded in such capacity 
by another person, whether set-off under s, 24, 
Income Tax Act, for the loss sustained in that 
business during the year 1932-33 can be claimed 
by the assesses or whether such set-off will be 


allowable only to the successor.” 


Tn my opinion, it is, as s. 24 (1) specifically 
states, the ‘“‘assessee who sustains a loss" 
in any year, who is entitled to have the 
amount of the loss set-off against his income, 
profits or gains under any other head in that 
year. Here B. K. Paul & Oo. were assessed 
on September 28, 1934, in respect of their 
income, profits or gains from real property, 
interest on Government securities and divi- 
dends from (old) companies during the 
accounting year ending April 13, 1933. 
B. K. Paul & Co. undoubtedly owned the 
16 losing businesses throughout the whole 
of the same accounting year and therefore 
substained a loss during that same year. 
It seems to me that B. K. Paul & Oo, 
come precisely within the words of s. 24 
(1). It is true that in the accounting year 
next but one following, the four new 
companies which had no existence during 
the accounting year ending April 13, 1933, 
succeeded to the 16 businesses. Yet it 
cannot be said that these four companics 
sustained a loss in the year ending April 
13, 1933; they were not in existence in 
that year and were neither making gains 
or sustaining losses. Cases may raise in 
which there will be a conflict as to the 
right to the set-off as between the 
transferor and the transferee of a 
business which has suffered losses during 
the accounting year. The terms and circum- 
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_ stances of. the transfer may indicate whether 
there has been a succession within s. 26 (2) 
and what the rights of the respective parties 
are in such cases. No such conflict arises 
here in my opinion andI do not propose 
to anticipate it. The assessees will get 
the costs of the reference. Hearing-fee 
seven gold mohurs. 

KhundkKar, J.—I agree. I have had the 
advantage of seeing the judgment just 
pronounced by my Lord the Chief Justice 
and also that which my learned brother 
Mukherjea, J. proposes to deliver. As 
-the facts are fully set out in those judge 
ments, I do-not repeat them. I desire 
only to add a few observations on one 
“aspect of the case. Section 24 in clear 
terms gives to an “‘assegsee" the right to 
set-off a loss of profits or gains in any year 
against income, profits and gains in that 
year. The undivided family in this case 
‘is the assessee whose return the Income-tax 
Authorities had under consideration, and 
who in fact was on September 28, 1934, 
‘held to be the person by whom income: 
tax was payable, in respect of the account- 
ing year 1932 33 but in the assessment 
year 1933-34. It is to be noted that the 
position of the undivided family was exactly 
the same in the two years 1932-33 and 
1933-34 in regard to the sources of its income, 

rofits or gains, a8 well asin regard to the 

eads of its losses. In other words through 
out the whole of there two years, the income, 
profits or grains of the undivided family 
were derivedfrom properties and securities 
and throughout the whole of these two years 
it admittedly was and continued to remain 
the owner of 17 drug concerns which 
were productive of losses in 1932-33. Thé 
assessment proceedings were commeneed 
on May 18, 1933, though the final order 
of assessment was not made till September 

‘28, 1934. 

In: these circumstances it appears to 
me that to refuse to allow the set-off 
which the undivided family claimed was 
prima facie a negation of the right which 
8. 24 (1) expressly gave toit asan assessee. 
An assessee, it undoubtedly hecame, when 
the order of assessment was passed upon 
it. But it has been contended that that 
right is taken away by s. 26 (2) which 
says that where at the time of making an 
assessment under s. 23 it is found that 
the person carrying on any business, ete., 
has been succeeded in such capacity by 
another, the assessment shall be made on 
such person succeeding, etc, For, upon 
an examination of the facts it becomes 
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“very clear, that at the material time no order 


of assessment could, in the circumstances 
of this case, have been made upon the 
limited companies which had succeeded to 
the ownership of the drug concerns for the 
plain and simple reason that those companies 
never had any income from any source what» 
ever, and were successors to the ownership ofi 
the businesses which had been . during the 
year in question productive only of loss. In 
the Bombay and Madras cases cited by, the 
Commissioner, there are observations “of a. 
somewhat general nature which seem to be 


' opposed to the view Ihave stated. Those 


observations are authority .for the decision 
on the special facts of the cases to which 
they applied, and the situation which ham 
arisen in this case was not present before 
the Judges who made those observations. 
In Commissioner of Incom-tax, Madras 
v Best. & Co. (1), no question as to aright of 
set-off under s. 24 arose for consideration. 
Asto the case in Bhogilal Hargorandas 
Patel v. Commissioner of Income-iax,, 
Bombay (2), it was not established, as it 
has been bere, that at the time in question 
an order of assessment could not have 
been passed upon the successors. If that. 
ad been proved, a very different situation 
would have arisen. The Gourt would then 
have been called upon to consider whether 


‘the words “the assessment shall be made 


on such person succeeding” in s. 26 (2) 
was not entirely inapplicable as there was 
nothing upon which an assessment could 
‘be based. Beaumont, O. J. evidently envi: 
sagèd such a situation and observed that 
‘the facts of that case did not give rise to 
it, for he says: 

“There is nọ evidence that there were no profits» 
made and that, therefore, no assessment on the pur- 
chasing company + was necessary, and in the 
absence of evidence to that effect, it seems to me 


that the Income-tax Officer was quite right in 
saying that the section applied.” i 

Beaumont, O. J. has in fact expressly 
distinguished the question which he wae 


considering from a question of the kinds 
which has arisen here, for he goes on to 
Bay : 

“It is not necessary to deal with the questiom 


whether s. 26, sub-s, (2), would apply if there were 
no profits in respect of the business transferréd and, 
therefore, no assessment- was necessary on the 
guccessor, assuming that he had no other source of 
income.’ 

[tis, I think, desirable to say a word 
about the opinion of the Commissioner 


(1) ATR 1932 Mad. 434; 138 Ind. Cas. 485; 55 Ma 
832; 63 ML J13; 6 I TO 92; 36 L Wi; (1932) M W Ne 
754; Ind. Rul, (1932) Mad. 584 (8 B). 

(3) (1935) 9 IT Olio, 
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which is that the section allows set-off 
only to the person who would have been 
the assesses had there been profits or gains 
under the head under which he has sus- 
tained a loss. According to the definition 
in s. 2 (2) “ ‘assessee’ means a person by 
whom income-tax is payable’. The lan- 
guage in my judgment does not support the 
Commissioner's view which would embrace 
not only persons liable but also all persons 
whe would be liable to income-tax in a 
certain eventuality, that is had there been 
profits or gains. Ifthe facts of this case 
are to be accepted, the limited companies 
did not come within the meaning of the 
words “person by whom income-tax is 
payable” because they never had any 
income from any source. Upon the facts 
established in this case, the limited com- 
panies would not obtain any benefit out of 
the right of set-off given by e. 24. Yet, 
upon the argument advanced on behalf 
ofthe Income-tax Authorities, the joint 
Hindu family from which the limited com- 
panies took over the businesses would have 
to be denied that right. Speaking for 
myself, I think, there is something inherently 
wrong in this and such a result could never 
have been intended. 

B. K. Mukherjea, J.—I agree with my 
Lord the Chief Justice in the decision 
which he has arrived at, and I desire to 
give shortly my own reasons in support of 
the same, The reference has been made 
by the Oommissioner of Income-tax, 
Bengal, under s. 66 (3), Income Tax Act, 
in pursuance of an order passed by this 
Court on July 30, 1936, The material facts 
may be-shortly stated as follows: Messrs, 
B. K. Paul & Oo. who admittedly constitute 
an undivided Hindu family and were 
assessed as such in previous years were 
called upon to furnish a return of its 
income for the year 1339 B. S. (1932-33) 
which was taxable in the year 1933-34. 
‘On December 6, 1933,a return was filed 
showing three sources of income which 
the family owned, viz., (1) house property 
(2) securities and shares in limited com- 
panies and (3) 17 businesses, all of which 
related to manufacture and sale of drugs. 
‘The first two items showed a_ protit of 
Rs.-1,15,024-6-6, but the loss on Item No. -3 
ame up to Rs. 2,18,682-11-7 resulting in 
a netloss tothe extent of Rs. 1,03,658-5-L. 
There wasa notice on the assessee to 
produce its account books which were 
examined in March 1934, but ‘no order of 
‘assessment was passed within thé financial 
year 1933-34, probably because, as the 
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Commissioner says, the case not being a 
revenue producing one, was not considered 
to be sufficiently urgent. On April 14, 1934, 
the businesses owned by this Hindu joint 
family with one exception, were transferred 
to four private limited companies. The 
Income-tax Officer passed his assessment 
order on September 28, 1934, He assessed 
the family upon the profits obtained by 
it from the first two sources of income 
mentioned above and refused to give a 
set off inrespect of the loss on business 
suffered by it. He took his stand upon 
s. 26 (2), Income Tax Act, and was of 
opinion that as at the time of making the 
assessment, the businesses owaed by the 
family were transferred to other persons, 
the assessment in respect of the businesses 
must be made on the succeeding companies, 
and asthe family could not be regarded 
as assessee in respect of the same, it could 
not claim any set-off as was provided for 
in 5.24 of the Act, This view was upheld 
by the Assistant Commissioner on appeal. 
The assessee then made an application to 
the Commissioner for a reference to the 
High Court under s. 66 (2), Income Tax 
Act. This was refused on April 11, 1935. 
Subsequently there was an application to 
this Oourt under s. 66 (3), lacome Tax Act, 
and in pursuance of the order of this Court, 
the present refereace has been made. The 
question referred to our. decision. stands 


thus : . 

“Where an assessment proceeding for 1933-34 is 
started but not completed during that year, and 
during its pendency inthe next year, the sssesse6 
hitherto carrying on business is succeeded in euch 
capacity by another person, whether set-off under 
s. 24, Income Tax Act, for the loss sustained in 
that business during the year 1932-83 can be 
claimed by the assessée, or whether such set-off 
will be allowable only to his suecessor.” 


The Commissioner has expressed his opi- 
nion adversely tothe assessee. According 
to him the loss sustained by the assessee 
on the various businesses owned by it could 
not be takan into consideration in deter- 
mining the profits or losses of the undivid- 
ed Hindu family as the assessment in 
respect of the businesszs must, under the 
mandatory provision of s. 26 (2), Income 
Tax Act, be made onthe successors. 
He has relied for this view upon certain 
decisions of the Madras and Bombay High 
Courts which are tobe found reported in 
Commissioner of Income-tax, Madras v. 
Best £ Co. (1), and Bhogilal Hargovandas 
Patel v. Commissioner of Income-tax, Bombay 
(2). Mr. Banerjee who appears for the 
assessee has challenged the propriety of 
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the view taken by the Commissioner and 
bas asked us to hold that his clients are 
entitled to claim set-off under s. 24, Income 
Tax Act, s. 26 (2) having no application to 
the facts of the present case. His conten- 
tion in substance is that to attract the 
operation of s. 26 (2) which makes it obli- 
gatory on the Income-tax Officer to assess 
the person who has succeeded to any pro- 
fession, business, or vocation, the succession 
must take place within the year of assess- 
ment; and if as here, it takes place, after 
the tax year has expired, s. 26 (2) would 
have no application. It is not disputed 
that there are no clear words to that effect 
in the sub-section itself, and the only thing 
necessary to attract its operation, is the 
discovery of the fact of succession by tke 
Income-tax Officer when the assessment is 
made. Mr. Banerjee argues, that a limita- 
tion, as suggested by him. must be impli- 

„ed, as otherwise it would. lead to absurd 
‘and anomalous consequences. A case can 
be imagined, he says when the assessinent 
is made three or four years after the 
expiry of the tax year, and if just before 
that a transfer of, or succession to, a busi; 
ness takes place, it would be absurd to 
suggest that the transferee who had nothing 
to do with the business in the year of 
accounting, would be deemed in the eye of 
the law to have received the whole of the 
profits ofthe previous year. I must say 
that at first I was tempted to take the view 
that s. 26:2) contemplates a case where 
the succession takes place during the 
previous year as defined ins. 2(11), and it 
isto avoid a splitting up ofthe income or 
profits edrned during that: period, that the 
‘Legislature makes the assumption that the 
. transferee > successor received the whole 
profits of the previous year. The last two 
lines of the sub-section may lend an ap- 
Parent countenance to this view, but the 
clear words atthe beginning make it im- 
possible forme to accept this interpreta- 
tion as correct. The only material time for 
purposes of the sub-section is the time of 
making the assessment, and if there is 
discovery atthat time of a succession or 
transfer, for which no date has been specified 
by the Legislature, the provisions laid 
down in the sub-section if it is otherwise 
applicable, would be attracted, and the 
fiction would be that the transferee carried 
on the business during the wholeof the 
previous year and received all the profits, 
even though that fiction is manifestly con- 
tradictory to facts. It may be that the 
intention of the Legislature was to find 
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out somebody who was more justly or 
conveniently assessable, and under the 
circumstances set out ins. 26 (2) the suc- 
cessor is deemed to be the more convenient 
or proper person to be assessed than his 
predecessor. 

The case relied upon by-the Commis- 
sioner may be distinguisbable on facts, as 
in neither of them the transfer or succession 
took place after the expiry of the year of 
assessment, but the pronouncement ofdhe 
Judicial Committee in Maharaja of Dar- 
bhanga v. Income-tax Commissioner, B. & 0. 
(3), has, inmy opinion, placed the matter 
beyond the pale of controversy. The process 
of assessment begins, as their Lordships 
have said, with the service of notice under 
s. 22 (2) and it continues until some order 
of assessment is made. If, therefore, after the 
aforesaid notice has been received by the 
assessee and before filing a return he dies, 
and is eucceeded by a person, it would bo 
ecmpetent tothe Income tax Oiicer to find, 
if the evidence justified the finding, that the’ 
person on whom the notice was served had 
carried on a business, and was succeeded in: 
that capacity by another perscn. The 
same View was taken in Commissioner of 
Income-tax, Madras v. Nachal Achi (4), and 
Kam Rakha Mal & Suns. v. Commissioner 
of. Income-tax, Punjab (5), in both of which 
the succession took place after the close of 
the year of assessment. The contention of Mr. 
Banerjee is, therefore, not tenable. But even 
though I cannot accept the argument of. 
Mr. Banerjee, it does not necessarily 
follow that the assesseeis not entitled to 
claim set-off in the circumstances of the’ 
present case. The Advocate-General has: 
argued that once it is found by the Ins. 
come-tax. Officer at the time when he makes 
the assessment that there has been a suce. 
cession to a particular business, he cannot 
take the profit or loss of that business 
into consideration any further, and cannot 
grant a set-off to the assessee, who no 
longer remains an assessee in respect of 
that business. It isincumbent upon him to 
ignore this item altogether so far as the 
assessee is concerned, and it can be taken, 
into account only in assessing the successor, ` 


(3) 61 I A 312; 150 Ind, Cas. 1012; A IR 1934 PG 
200; 13 Pat. 601; 7 R P 037; 49 LW 337; 1LLOWN 
1049; (1934) A L J 873; 67 M L J 422;15P LT 573; 
60 C L J 132; 38 O W N 1159; 36 Bom, L R 972, (1934) 
M W N 964 (P O). ‘ 

(4) A I R 1934 Mad. 63; 147 Ind. Oas. 1023; 57 M 
357; 66 ML J17;39 L W 119,6 RM 402; (1934) M 
W N 62(F B). 

(5) A Í R 1937 Lah, 830; 172 Ind, Oas. 821; I LR 
(1937) Lah, 325; 39 P L R 934; 10 R L 373. : 
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whom he is bound to assess under s. 26 (2), 
Income Tax Act. 

The proposition requires to be carefully 
examined. Section 24, Income Tax Act, in 
clear words gives a right of set-off to an 
assessee who suffers loss under any of the 
heads mentioned in s. 6. It seems that 
the word ‘assessee” has not been used 
here in the strict sense of a person by whom 
income-tax is payable, but means and signi- 
fie, the person against whom assessment 
proceedings have been started and who 
has been asked to give a return of his total 
Income during the previous year under 
8. 22 (2), Income Tax Act. If such person 
sustains a loss cf profits or gains under any 

‘of the heads of income, he shall be entitled 
to have the amount of loss set-off against 
his income, profits or gains under any 
other head. In other words, his total 
income will be shown in the return by 
deducling the losses from the profits earned 
and he canbe assessed on the balance, if 
any, thatrenains after making the deduc- 
ticn. Itcannct be imagined, I think, that 
the Legislature by s. 26 (2) intended to 
deprive the person who suffered loss in his 
business of his right toget a sat-off under 
8. 24. Under s.26 (2), if the Income-‘ax 
Officer is apprised of a succession to a 
business at the time of making the assess- 
ment, the assessment shall be mada on the 
person succeeding. This means that so far 
as that business is concerned, the assess- 
ment, which was started against the trans= 
feror or predecessor, would end in an order 
of assessment upon the successor or trans- 
feree. But this can be done only when 
there is income, profit or gains from the 
particular business for which assessment 
is possible under s. 3, Income Tax Act, If 
there was no profit for the business in 
the year of accounting, s. 26 (2), Income 
Tax Act, would not come into operation all. 
No question of assessing the successor would 
then arise and the language of the section 
itself shows that the assessment is based 
on the assumption that the successor 
received the entire profits of the previous 
year. It is idle,in my opinisn, tosuggest 
that the successor may have other sources 
of income for which assessment might be 
possible ; for the primary object of s. 26 
(2) is not to allow set off to the successor, 
who, in the ordinary course, might and 
ought to have been taxed on his other 
incomes. The object undoubtedly is to 
assess the successor on the profits of the 
business, which he is deemed constructively 
to carry on during the previous year, it 
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being considered just or convenient by the 
Legislature, that the tax should be 
recovered from him and not from his 
predecessor. Section 26 (2) has, therefore, 
in my opinion, no application, when 
there is lossin the year of accounting in the 
business in respect to which succession has 
taken place, and there are no profits for 
which the successor could be taxed. To 
put any other construction, would lead to 
clear injustice. For various reasons, good 
or bad, the assessment proceedings might 
be delayed, and the assessee though he 
actually suffered loss in the business in 
the year of accounting, would lose the 
privilege of a set-off, for no fault of his. 
No injustice, however, would result, if the 
business yielded profits. No question of 
claiming set off by the assessee would then 
arise and the successor on the other hand 
would getthe benefit of a set-off in respect 
of his losseson other heads of income. 
There will be thus no conflict between 
8s. 24 and 26 (2), and one of them would 
not exclude the other. The injustice is all 
the more palpable in a case like the 
present one, where the successor gets no 
corresponding advantage from which the 
predecessor is deprived. The succeeding 
companies in the present case, were 
brought into existence for the first time in 
1934, andas they had no business at any 
time hefore, a claim of set off under s. 24 
is of no advantage to them. 

In the Madras case, Commissioner of 
Income taz, Madras v. Messrs, Best £Co. (1), 
no question. of set-off was raised, and the 
decision does not in any way militate 
against the:view Ihave taken. In Bhogilal 
Hargovandas Patel v Commissioner of In-" 
come-tax, Bombay (2), which was decided 
by the Bombay High Court, the facts are 
undoubtedly distinguishable as the succes- 
sion there took place within the year of 
accounting, but even then the observations 
of Beaumont, O. J. are rather in agreement 
withthe opinion I have expressed above. 
The observation is as follows : 

“Tt is argued on behalf of the assessee that a. 26 
(2) does not apply unless there are profits. There 
is no evidence that there were no profits and that 
therefore no assessment on the purchasing company 
‘was necessary; and in the absence of any evidence 
tothat effect it seems to methat the Income-tax 
Officer was quite right in saying that the section 
applied.” f 


Blackwell, J. undoubtedly took a differ- 
ent view, but I do not consider the: 
reasoning to be sound. Now, if we look 
at the matter from the stand-point of the 
transferee of the businesses, it is clear 
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that they cannot set-off under s. 24, In- 
come Tax Act, which allows set-off to the 
assessee who suffers loss under any of the 
heads of his income. The transferees are, 
as I have said already, not the assessee in 
the sense in which the word is used in 
s. 24 and cannot be said to have suffered 
any loss in the businesses, which in fact 
they have not carried on, and which they 
purchased after the year of assessment was 
over. There isno presumption under s. 26 
(2) that they suffered loss in the businesses 
which they have purchased. Loss has been 
suffered by the undivided Hindu family 
Messre. B, K. Paul & Co. and they are 
the persons entitled to claim set-off 
under s. 24. For these reasons, I concur 
with my Lord the Obief Justice in holding 
that under the circumstances stated by 
the Commissioner, Messrs. B. K. Paul & 
Co. are entitled to claim set-off in respect 
of the Joss of businesses under s. 24, 
Income Tax Act, and this set off cannot 
be claimed by the succeeding companies 
to which these businesses were trans- 
ferred. 
D. Answer accordingly. 
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BUR SINGH—LEFENDANT—APPELLANT 

versus i 
KEHRU AND ANOTAER-—PLAINTIFES AND 
OTs ERS— DERENDANTS-— RESPONDENTS 

Contract Act (IX of 1882), 8. 23—Surety bond eze- 
cuted for appearance of accused on fixed date—No 
agreement between parties to reimburse surety for 
amount of bond in case it was forfeited—Amount of 
bond forfeited—Three years later accused executing 
mortgage of land in favour of surety, consideration 
being amount forfeited—Suit by accused to get back 
land—S, 22 held did not apply—Hven if there had been 
agreement to reimburse surety, accused held could 
not recover land, bath parties being in pari delicto, 

In execution of a bailable warrant requiring 
appearance of the accused before the Magistrate at a 
certain named date, a surety furnished security for 
Rs. 5C0 undertaking to produce accused in Courton 
the date fixed. The bond was duly accepted. On the 
date of hearing, however, accused failed to appear 
before the Magistrate. Proceedings were then taken 
against surety, andeventually an order was passed 
forfeiting the whole amount of the security bond. 
Three years later the accused mortgaged certain land 
to the surety for Rs, 500, the consideration being the 
amount which the surety had to pay on forfeiture of 
his bond. There was no agreement, express or im- 
plied, made between the parties at the time when 
the surety furnished security that accused would 
subsequently reimburse him for such amount as 
might be forfeited. The accused subsequently 
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brought a suit for the recovery of the land alleging 
that the consideration for the mortgage was against 
public policy ; 

Held, thats. 23, Contract Act, did not apply and it 
was therefore not open to the accused to get back the 
land without paying the surety the amount for which 
the mortgage had been effected. Fateh Singh v. 
Sanwal Singh (1), Laxman Lal v. Mulshankar (2) 
and Sundar Singh v. Kishen Singh (3), distinguish- 


Held, also that even if an agreement to reimburse 
had been made between the parties at that time 
when the security bond was executed, the plaintiff's 
suit would still fail on the ground that both parties 
being in pari delicto, the Court would help neither 
party and would let the estate remain where it fell, as, 
& person who has transferred his property to another 
for an illegal or immoral purpose cannot get the 
transfer annulled on the ground that the consideration 
was illegal orimmoral. Bisheswar v. Rachcha Ram 
(4), relied on. 


S. A. from the decree of the Additional 
ee Judge, Ferozepore, dated May 1), 
1937, 


Mr. R. P. Khosla, for the Appellant. 

Mr. Amar Singh and Mr. S. Kurtar Singh 
for Mr. Amar Singh, (on December 13, 1937) 
for the Respondents. 

Judgment,—This second appeal arises 
oub of a suit instituted by two brothers, 
Kehru and Mebhru, plaintiffs-respondents, 
against their uncle Bur Singh, defendant- 
appellant, for possession of 17 kanals 10 
mailas of land which the plaintiffs alleged 
belonged tu them but of which the defen- 
dant Bur Singh had been in unlawful 
pcssession, for six years preceding the suit. 
The defendant admitted that the plaintiffs 
were the owners of the land, but pleaded 
that he was lawfully in possession as a 
mortgagee under a mortgage effected orally . 
by Kebru, plaintif, in 1930. In their repli- 
cation, the plaintifs denied the factum and 
validity of the alleged mortgage. The 
trial Judge f. und that the alleged mortgage 
had not been proved, and consequently 
Bur Singh, defendant; had no legal right 
to retuin possession of the land. He accord- 
ingly decreed the suit. On appeal the 
learned Additional District Judge held that. 
there was sufficient evidence on the record 
to prove that Kehru, plaintiff, had mort- 
gaged the land to Bur Singh, defendant- 
in 1930 but he came to the conclusion that 
the mortgage was invalid as being against 
public policy. 

The circumstances in which the mortgage 
was found to have been effected are as 
follows: In 1927 Kehru was placed on security 
under s. 110, Criminal Procedure Code. He 
offered certain sureties and was released. 
After some time, the Sub Inapector reported 
that the sureties were men of no substance 
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and were otherwise undesirable persons 
and that Kehru be called upon to furnish 
fresh ececurity. On this, proceedings under 
8. 122, Oriminal Procedure Oode, were 
Started against Kehru and warrants for his 
appearance were issued. He, however, 
evaded service of the warrants for some 
months. Eventaully, he was arrested on 
May 16, 1927, and in execution of a bailable 
WANG _Yequiring his appearance before 
the Magistrate at a certain named date, his 
uncle Bur Singh furnished security for 
Rs. 500 undertaking to produce him in 
Court on the date fixed. The bond was duly 
accepted and Kehru was released. On the 
date of hearing, however, Kehru failed to 
appear before the Magistrate. Efforts were 
made to secure his attendance, but they 
were unsuccessful. Proceedings were then 
taken against Bur Singh, surety, and even- 
tually an crder was passed on August 18, 
1927, forfeiting the whole amount of the 
security bord, Rs. 500, This sum was 
paid by Bur Singh shortly after the order 
G ee had been passed on August 18, 

Three years later, in 1939, Kehru mort- 
gaged the land in dispute to Bur Singh for 
Rs, 500, the consideration being the amount 
which Bur Singh had to pay on forfeittire 
of his bond by reason of the hcn-appearance 
of Kehru before the Magistrate in the 
aforesaid proceedings unders, 122, Criminal 
Procedure Code. These are the facts found 
by the learned Additional District Judge, 
and are no longerjin controvercy. On the 
question of law, the learned Additional 
District Judge has held that the consider- 
ation for the mortgage was unlawful being 
opposed to public policy, The transaction 
was therefore vcid and the defendant 
Bur Singh, was not entitled to continue in 
possession as mortgagee. In support of this 
conclusion, the learned Judge relied upon 
Fateh Singh -v. Sanwal Singh (1) and 
Laxman Lal v. Mulshankar (2). On second 
appeal itis urged by the learned Counsel 
for the defendant-appellant that the rulings 
relied upon by the learned Additional 
District Judge are distinguishable, inasmuch 
asin both of them it was a condition pre- 
cedent of the surety offering security for the 
accused that the latter would deposit with 
him the amount of the secvrity, whereas in 
the present case no such condition had 
been entered into at the time when Bur 
Singh stood surety or later when the security 
bond was forfeited, and that it was three 

(l) 1A 751. 

(2) 32 B 449; 10 Bom, LR 558, 
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years later when Kebru out of gratitude 
for the good turn that Bur Singh had done 
him voluntarily gave him the land in 
mortgage. 

In Fateh Singh v. Sanwal Singh (1), the 
facts were these. The plaintiff in that case 
was required by the Magistrate to furnish 
two sureties for good behaviour, eachin the 
sum of Rs. 600. The respondent agreed 
to become a surety on condition that the 
plaintiff would deposit with him the sum 
in which he wasrequired to go bail. The 
deposit was made and the period of surety 
expired without any act having been com- 
mitted by the plaintiff to forfeit the security. 
Subsequently the plaintiff sued to recover 
from the surety the amount of the deposit, 
It was held that the consideration of the 
agreement was unlawful in that it defeated 
the object of the law and therefore the. 
plaintiff could not recover. It was observed 
that ifthe amount for which the surety is 
responsible is deposited with him by, or on 
behalf of, the person for whose conduct he 
undertakes responsibility, it is obvious that 
he is- responsible cnly in name and the 
object: of the law in taking security is 
defeated. 

In L1axman Lal v. Mulshankar (2), while 
a criminal prosecution was pending against 
the defendant, his Pleader entered into a 
bail bond for his appearance and to 
indemnify the Pleader against any loss 
which he m'ght suffer under the bail bond, 
a nominal sale deed and a nominal rent 
deed was simultaneously passed by the 
defendant to the plaintiff. The plaintiff 
subsequently brought a suit to recover two 
years’ rent on the strength of the rent note. 
The defendant pleaded that the property 
did not belong to the plaintiff as there was 
no valid sale deed in his favour, the con- 
sideration being opposed to public policy. 
The plea was upheld and the suit dis- 
missed. 


Similarly, in Sundar Singh v. Kishen 
Singh (3), it was held by the Full Bench of 
the Punjab Chief Court that it was against 
public policy for a surety who had given a 
bail bond for the appearance of his 
principal to answer a criminal charge and 
whose bail bond had been forfeited in 
consequence of the non-appearance of the 
principal, to recover the amount forfeited 
from his principal either on the ground of 
an express, or an implied, or a quasi-con- 
tract under s 70, Contract Act, by the 
principal to indemnify the surety, or as an 


(3) 1 P R 1899 (F B), 
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action in tort. This conclusion was reached 
on the principle that in taking sureties for 
the appearance of an accused person, the 
object of the law is to havea guarantee 
as it were from the sureties at their own 
risk that the accused will so appear and the 
pecuniary liability is imposed for the pur- 
pose of securing that the sureties will ensure 
the appearance of the accused. To hold 
that the surety could recover from an 
absconding accused, either under an express 
contract, or an implied, or quasi contract, 
or by an action in tort, would be to defeat 
this object, and therefore contrary to public 
policy. 

The rule laid down in these rulings is 
well-established and has not been chal- 
lenged by .the learned Counsel for the 
appellant. The present case, however, does 
not fall within the mischief of this rule. 
As has been stated already, in this case 
there was no agreement, express or implied, 
made between the parties at the time when 
the appellant furnished security that Kehru 
would subsequently reimbursed him for such 
amount as might be forfeited, Here, the 
Morigage was effected voluntarily by Kehru 
nearly three years after the forfeiture. and 
the appellant has been in undisturbed 
possession since. To such a case, s. 23, 
Oontract Act, does not apply and it is 
therefore not open to Kheru and his brother 
to get back the land without paying him 
the amount for which the mortgage had 
bean effected. 

“Further, it seems to me that even if an 
agreement to reimburse had been made 
between the parties at that time when the 
security bond was execuled, the plaintifi’s 
suit would still fail on the ground t.at 
both parties being in pari delicto, the 
Court will help neither party and will let 
the estate remain where it falls: Bisheswar 
v: Rachecha Ram, 61 Ind. Cas. 985 (4). It 
is well settled that 2 person who has trans- 
ferred his property to another for an illegal 
or immoral purpose cannot get the transfer 


annulled on the ground that the considers . 


ation was illegal.or immoral. Similarly, it 
has been held that money paid in further- 
ance of an illegal object cannot be recovered 
when the parties to the contract are them: 
selves in pari delicto. Whatever the 
position might have been if the appellant 
had brought a suit to recover from Kehru 
the amount forfeited, or if he had sued to 
enforce the mortgage, there can be no 
doubt that Kehru or his . brother cannot 


(4) 61 Ind. Oas. 985; AIR 1921 Oudh 132;3 UP L 
R (O) 18; 8-Ọ L J 200, 
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invoke the assistance of the Oourt to get 
back the land which they had voluntarily ` 
mortgaged to the appellant. I accept the ` 
appeal, set aside the judgment and decree 
of the Additional District Judge and dismiss ' 
the plaintiff's suit. Having regard to all 
the circumstances, I leave the parties to 
bear their own costs throughout. 


8. Appeal accepted. 


RANGOON HIGH COURT 
_ Special Bench 
Civil Reference No. 6 of 1938 
January 13, 1939 
Roperts,.0, J., Mya Bu anD Moszty, JJ. 
COMMISSIONER or INCOME-TAX, 
BURMA 
versus 

Seth MANGOOMAL LUNIDASINGH— 

i REsPONDENT—ASSESSEE 

Income Tag Act (XI of 1922), s, 26-A—Partner-~ 
ship genuine and clearly specifying shares of in- 
dividual partners—Deed providing that what part- 
ners actually get would depend upon time which 
they have devoted to business or their absence there- 
from—Whether registrable under s. 26-A. 

No partnership can be registered if any partner 
under the deed is liable to have a variation of his 
share, But ‘share’ does not mean net receipts. Itis 
the basis of computation from which, alter other neces- 
sary factors are considered, one is going to arrive 
at them The law looks to the shares in the part- 
nership business and not to the receipts from it, 
which may happen in certain contingencies to find 
their way into the pockets of individual partners 
It is a fallacy to say thatthe individual shares of 
partners are not “ adequately " specified by reason 
of the fact that their drawings or receipts may be . 
conditioned by effect being given to other stipula- . 
tion in the partnership deed. Where therefore the 
partnership deed is genuine and the shares of each 
partner (as a basis for computation and not as a- 
means by themeelves of calculating his net receipts) 
are definite and determinable and the deed definite- - 
ly specifies these individual shares and the profite 
of each current year are shown and credited in ac- 
cordance with the shares shown in the partnership 
deed, the deed is registrable under s. 26-A, Income 
Tax Act, even though the deed provides that what, | 
partners actually get will depend upon the time 
which they have devoted to the -business or their 
absence therefrom. Commissioners of Inland 
Revenue v. Blott (2), relied on, Kanniappa Naicker 
& Co. v. Commissioner of Income-tax, Madras (1) 
distinguished. [p. 281, col. 1.] doh 

C. Ref. made by the Commissioner of 
Income-tax, Burma. 

Mr U Thein Maung, Advocate General, 
for the Ccmmissioner of Income-tax, Burma. 

Mr, R. Clark, for the Assessee. . 

Roberts, C. J—The following question 
regarding the respondent assessee has been 
referred for the determination of the High 
Court ander s. 66 (2), Burma Income Tax 


Act, by the Commissioner of Income-tax: 
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“Whether the document dated October 17, 1937, 
is an instrument of partnership legally registrable 
under s, 26-A of the Act, read with rr. 2 to 6.” 

Section 26-A of the Act runs as follows: 

“(1) Application may be made to the Income-tax 
Officer on behalf of any firm, constituted under an 
instrument of partnership specifying the individual 
shares of the partners, for registration for the pur- 
poses of this Act and of any other enactment for the 
time being in force relating to income-tax or super- 
tax, 

(2) The application shall be made by such per- 
Bon, or persons, and at such times and shall contain 
such particulars and shall be in such form, and be 
verified in such manner, as may be prescribed; and 
it shall be dealt with by the Income-tax Officer in 
such manneras may be prescribed.” 


Rules 2 to 6 direct the manner in which 
a firm may apply for registration and the 
form in which application shall be made is 
set out. Paragraph 3 runs: 

“I/we do hereby certify that the profits of the 
current year willbe actually divided or credited 
in accordance with the shares shown in the partner- 
ship deed ” 

It has been found as a fact that the docu- 
ment dated October 17, 1937, is a bona fide 
instrument of partnership. The Commis. 
sioner of Income-tax in the reference says: 

“(a) In para. 8 of the case stated: ‘I regard the 
deed not only as a bona fide partnership, but as a 
well thought-out though ill-drafted document com- 
prising ® very sensible and practical profit-sharing 
partnership * 

(b) In para 10: ‘I therefore do not consider that 
this. non-division of the profits at the endof the 
account period on which the assessment is based 
is in this case an indication that the partnership 
js not genuine.’ 

(c) In 20: ‘I am disposed to regard ib as a 
genuine partenrship containing unusually strict 
measures against those partners who contribute only 
their services and derive their interest in the concern 
therefrom.” 

(d) In para. 21: ‘Tam prepared to admit that the 
partnership deed itself is genuine.’ " 


Paragraph 5 of the partnership deed of 
October 17, 1937, sets out the shares of the 
partners with great precision. With re- 
gard to this matter, the Commissioner says 
(para. 11) : : 

“The shares ofthe partners are thus solely con- 
fined to the profits or losses, but they are never- 
theless definite and determinable and the deed 
definitely specifies these individual shares. The Act 
does not limit this specification of shares to shares 
in the capital of the firm. There are, however, in 
the deed other provisions which render the specifi- 
cation of the shares above-mentioned inadequate.” 


He points out that para. 12 of the deed 
says that what the gumashta partners of 
the firm actually get will depend upon the 
time which they have devoted to the busi- 
ness, or their absence therefrom, and he 
Bays : 

“his is a variable contingency, effect of which 
could not be determined at any time prior to the 
closing of the accounts.” 
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Now what is the difficulty which the 
Commissioner sees? He says that deter- 
mination of the profits could be upset by 
reason of cl. 7, unless there were a definite 
settlement of accounts at the end of each 
year. Olause 7, merely says that the shah 
partner may increase or decrease the num- 
ber of gumashtas and allot a share to new 
partners. When this is done, there is an 
end of the old and a creation of the new 
partnership, and the new partnership must 
apply for registration ifit desires to enjoy 
the benefits or privileges accruing there- 
from. What we have to consider is the 
existing partnership, and that alone, Then 
he says: 

“If the deed were accepted for registration, the 
profits would have to be determined in accordance 
with the actual shares as primarily set out, disre- 


garding the complicating adjustments for actual 
business time.” 


It seams to me that the Oommissioner is 
there dealing not with proportionate shares 
of the partners but with the actual receipts 
made over to them and therein, in my opi- 
ni n, a fallacy lies. A partner may be asked 
“wat is your share of the partnership ?” 
and he may reply two annas six pies or 
wh :tever it may be, no less because he may 
be ill or absent and his receipts may be 
reduced by the owaersiip of another clause 
in the partnership agreement on this 
account. 

To take a detailed instance, supposing 
A, Band C eaca have ona third share ina 
partnership and the total net receipts to 
amount to Rs. 12,000, The basis of compu- 
tation is one-third share each, namely, 
Rs. 4,000. If A is absent for three months, 
he loses Rs, 1,000 because he is away for a 
quarter of the year and he receives only 
Rs. 3,000, B and C receive an augmented 
sum, namely, their Rs. 4,000 plus half A’s 
unearned receipts which bring each of 
their total receipts for the year to Rs 4,000. 
Nobody could arrive at these figures in the 
distribution of the receipts without taking 
the one-third shara as a basis for computa- 
tion before making this necessiry deduc- 
tion and the consequent increases. The 
learued Advocate-General urged that no 
Partnership can be registered if any partner 
uuder the deed is liable to have a variation 
of his share. Iagree, but I do not think 
that ‘share’ means net receipts. In my 
opinion. it is the basis of computation from 
which, after other necessary factors are 
considered you are going to arrive at them. 
Looked at in this light, the applicatioa for a 
certificate of rezistration is iano way mis- 
leading. The profits of the current year 
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are indeed actually credited in accordance 
with the shares as shown in the partnership 
deed, The credit given need not take place 
in any one year. The Ccmmissioner himself 
admits that in the circumstances, this is no 
ground for impugning the validity of the 
partnership. (See para. 10 of the case stat- 
ed). The shares, as stated, are a starting 
point from which a conclusion may be made 
determining the amount of the net profits 
which are payable having regard to the re- 
maining provisions of the partnership deed 
to any individual partner. This starting 
point is fixed and invariable and clearly 
stated. In Kanniappa Naicker & Co. v. 
Commissioner of Income-tax, Madras (1), 
cited to us, the deed was silent as to the 
exact shares. The partnership was that of 
M. K. Naicker & Co., and it was not enough 
to say that two of the partners were M. K. 
Naicker & Sons and that they received seven 
annas in the rupee. The precise share of each 
of them had to be set out. This deed is clear 
as to the shares, that is to say, as to the 
basis of computation from which the net 
receipts of each individual partner are to 
be ascertained. 

Though the determination of this ques- 
tion appears to me to be quite clear, I have 
asked myself what would be the effect of 
the interpretation placed upon it by the 
learned Advocate: General. The registration 
of large partnership firms with the pri- 
vilege thereby of avoiding the incidence of 
super-tax has been permitted by the Legis- 
lature. No well-conducted parinership busi- 
ness would fail to make provision for 
the absence of a partner either on holiday 
or through illness and the consequent ad- 
justment of the remuneration due to him. 
Ifit does so, according to the argument 

_ presented before us, it will be impossible to 
ascertain the shares of the partner and no 
application for registration can be enter- 
tained. 

In practice, provided all profit of a firm 
is accounted for, the income-tax Authorities 
try to assess individuals (see Part 3, Notes 
and Instructions, para. 71 (244)). If the whole 
of the profits of a registered firm exceed 
the amounts accounted for the personal 
statements of the partners, adjustment 
must be made to ensure that the firm though 
it pays an adequate amount of tax (sic). 
Nobody could pretend that if three partners 
each had an equal share in the partnership 
business, they must receive 331 per cent. of 

(D I L R837) Mad. 814; 188 Ind. Oas. 13; AT 


R 1937 Mad. 316: 937) 1 M LJ618:45L W 333; 
9 R M 535; (1937) M W N 650 (B B), 
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the net profits apiece, because it may be 
frequently politic to put income back into 
the business: what matters is not the 
amount received by each partner but the 
basis of computation from which those 
receipts are derived. The Oommissioner 
says in para. 12 of the case stated, that 
absences from business in a second or third 
year of a settlement period affect the ratio - 
of the distribution of profits in any previous 
year of the settlement period. He points: 
out that the profits from year to year will 
be certain to vary. If he thought that this 
was evidence that anyone were seeking to 
evade payment of income-tax, he would 
avoid himself of the provisions of s. 23 and 
could assess individual partners instead cf 
the firm, but he agrees that the fact that 
an account is reached either on change of 
partners or otherwise about every five years 
can be understood in this instance, and is 
no indication that the partnership is not 
genuine, Provided he is satisfied that the 
partnership is genuine and the shares of 
each partner (as a basis for computation 
and not as a means by themselves of calcu- 
lating his net receip's) are definite and 
determinable and that the deed definitely 
specifies these individual shares, I do not 
see that there is cause for complaint. In 
effect it is said that the shares are variable 
because the receipts of each individual 
partner may vary having regard to cl. 12 
of the deed and the effect of this upon the 
infrequency of accounting. The authorities 
may always complain provided they can 
show that in any accounting period the 
basis for computation has been lost sight of 
but that is not what they are doing here. 
They are seeking to say that the partner- 
ship cannot be registered because although 
the shares (or basis for computation of 
receipts) of each individual partner are 
clearly expressed, other provisions in the 
deed may enable the basis to be lost sight 
of in a proper calculation. In my opinion 
this partnership having been found to bea 
bona fide partnership and having complied 
with the provisions of the Act, ought to be 
registered. It may be considered that the 
partnership deed introduces elements which 
will make it difficult to compute the net 
receipts of any partner in accordance there- 
under for any particular year, if the 
accounting period is not to be an annual one. 
If an accounting period is, let us say, three 
years and the net profits for each year 
vary, I agree that itis difficult to make the 
proper deduction for one partner's absence, 
let us say, for three months of the second 
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and one month of the last year. A genuine 
and bona fide deduction must, however, be 
made upon such materials as are available. 
We only have to administer the law and to 
see that the requirements of the Act are 
fulfilled and not that their fulfilment makes 
the necessary arithmetic or calculation 
easy. The profits of each current year 
must be shown and must be credited in 
accordance with the shares shown in the 
parinership deed. That is the basis of com- 
putation. Not only is it provided in the 
application for registration that the profits 
for each current year must be shown at 
the end of each accounting period but it is 
evident that any attempt to make deduc- 
tions for absence calculated by striking an 
average over a longer period would lead to 
inaccuracy. 

Supposing, for example, the accounting 
period is for three years and three partners 
each have an equal share in the partner- 
ship business. If one of them is absent for 
six months, it will not do to say that he is 
to receive five-sixths of his one-third share 
spread over the three years. The time 
during which he is absent, may have cceur- 
red during a year of prosperity and he may 
have to forfeit proportionately more than 
if it had occurred at a time when profils 
were relatively low. Consequently though 
accounts may be at any reasonable time 
having regard to the exigencies of the case 
a balance must be struck for each current 
year. In my opinion, the law looks to the 
shares in the partnersnip business and not 
to the receipts from it, which may happen 
in certain contingencies to find their way 
into the pockets of individual partners. In 
Commissioners of Inland Revenue v. Blott 
(2), Rowlatt, J. said : 

“In the case of trading (including professional) 
partnerships, it was enacted by a proviso to the 
rule already quoted that a partner claiming exemp- 
tion might declare the proportion of his share 
and be exempted accordingly. His income for the 
purposes of exemption was, therefore, his proportion 
of the patnership. His actual or permissible 
drawings were wholly irrelevant.” 

And again quoting a decision of 
Harridge, J., he remarked that “the share 
of the partner in the collective profits, and 
not his drawings was still the figure to be 
looked for.” These authorities, though 
dealing with the position according to the 
English Law, reinforce in my mind the 
conviction that it is fallacy to say that 

‘the individual shares of partners are not 
“adequately” specified by reason of the fact 
that their drawings or receipts may be 


(2) (1919) 8 Tax, Cas, 111; 89 L JK B 58, 
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conditioned by effect being given to other 
stipulation in the partnership deed. Ac- 
cordingly I would answer the question 
propounded inthe affirmative. The Oom- 
missioner of Income-tax must pay the costs 
of reference, twenty gold mohurs. 


Mya Bu, J.—I concur, 


Mosely, J.—I concur. ; 
S. Answered in afirmative, 





_ _ _ LAHORE HIGH COURT 
Criminal Miscellaneous Petitions Nos. 334, 
335 and 336 of 1938 
December 6, 1938 
Dın Musamman, J. 

In re ADVOCATE-GENERAL—PETITIONER 

Criminal Procedure Code (Act V of 1898). ss 367, 
§61-A—Ezpunging of remarks from lower Court's 
judgment—Commenting on conduct of persons— 
Guiding principles—Courts should not act as propo- 

andtsts. 

While on the one hand Courts are at liberty to 
discuss the conduct of the persons before them, 
either as parties or as witnesses, untrammelled by 
any considerations, on the other they are not per- 
mitted to travel beyond the record and are bound 
to exercise due restraint on the language employed 
by them. In other words, they should neither make 
any such sweeping assertions as are not borne out 
by the evidence produced before them nor should 
they use language which is unduly harsh. The 
most offensive feature of the whole case would be 
where while commenting on the conduct of the 
Police Officer, the Court makes an appeal to the 


. Press to take up the particular defects pointed out 


by it inthe working of the Police and to start a 
public agitation against them. Courts are not ex- 
pected to play to the gallery nor to invoke the 
Press in a manner which is liable to be misunder- 
stood and may land the administration in general 
in an awkward situation. They should play the 
part of Judges alone and notthat of propagandists 
and confine their whole attention to the evidence 
led before them and tothe matters requiring deter- 
mination at their hands. 


Cr. Mise. Ps. for expunction of certain 
general remarks from the judgment of the 
ras Judge, Rawalpindi, dated April 26, 
1938. 

Mr. M. Sleem, Advocate-General, for the 
Petitioner. 

Order.—This order will dispose of Ori- 
minal Miscellaneous Nos. 334, 335 and 336 
of 1938. These three petitions were sub- 
mitted by the Advocate-General for expung- 
ing certain remarks made by Mr. Ormerod, 
Sessions Jude, while acquitting the accused 
in Crown v. Raja Ram and Jai Ram under 
s. 302, Indian Penal Code. Notice was 
issued to the District Magistrate but no 
reply has been received from him so far. 
The Advocate-General contends that in 
a matter like this where the Provincial 


282 


Government is itself making a motion for 
the expunging of the remarks, the District 
Magistrate cannot take any action which 
is ecntrary to its wishes and ‘that con- 
sequently it is not necessary to wait for 
his reply. As at present advised, I am not 
prepared to differ from him and cone 
sequently proceed to dispose of the petitions 
in the presence of the Advocate-General 
alone. 

The principles which govern this matter 
have been laid down elaborately in Amar 
Nath v. Emperor (1), Ram Lal v. Emperor 
(2) and Emperor v. Atta Ullah Shah, 
162 Ind. Oas. 624 (3), and have further been 
re-affirmed by Tek Chand, J. in Oivil Mis- 
callaneous No. 657 of 1937 which by the way 
related tothe same office. They.need not 
consequently be discussed here at length. 
Suffice it to say that while ou the one 
hand Courts are at liberty to discuss the 
eonduct of the persons before them, either 
as parties or as witnesses, untrammelled by 
any considerations, on the other they are 
not permitted to travel beyond the record 
and are bound to exercise due restraint on 
the language employed by them. In other 
words, ther should neither make any such 
sweeping assertions as are not borne out 
by the evidence produced before them nor 
should they use language which is unduly 
harsh. 

Test din the light of these observations, 
the passages tv which the Advocate General 
has taken exception are no doubt objection- 
able. In soms of them Mr. Ormercd has 
characterized the conduct of the Police 
Officers concerned in words which, to say 
the least, are most injudicious and improper 
and in others he has evidently referred to 
matters which were in no wise before him. 
The most offensive feature of the wkole 
case, however, is where he has made an 
appeal to the Press to take up the particular 
defects pointed out by him in the working 
of ihe Police and to start a public agitation 
against them Oourts are not expected to 
play tothe gallery nor to invoke the Press 
in a manner which is liable to be misunder- 
stood and may land the administration in 
general in an awkward situation. They 
should play the part of Judges alone and 
not that of propagandists and confine their 
whole attenticn tothe evidence led before 

(1) 5 L476; 85 Ind. Cas, 143; AIR 1925 Lah. 
187; 26 Or.LJ 463. 

(2) 9 L 269; 109 Ind. Oas. 812; A IR 1928 Lah, 
740; 29 Or. L J 620;29 P LR 461. 

(3) 162 Ind, Cas. 24; A IR 1936 Lah, 499: (1936) 
rs Cas. 464; 37 Or, L J 661;88 PL R 638;8R L 
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them and to the matters requiring deter- 
mination at their hands. If they strictly 
observe these principles, they would be 
able to approach their -task with a clear 
vision and an unclouded mind and this 
would not only conduce to the better ad- 
ministration of justice but would further 
save their time as well as the time of every- 
body else concerned. I accordingly order 
that the passages detailed in the appendices 
to these petitions be expunged from «the 
judgment of Mr. Ormerod in Crown v. Raja 
Ram and Jai Ram, dated April 26, 1938. 


D. Order accordingly. 


kanamanan tamat 


MADRAS HIGH COURT 
Appeal No. 328 of 1931 
July 30, 1937 
PANDRANG Rew anv Horwitt, Jd. 

GUDIVADA RAMA RAO—AppgLiant 

versus 
POTTISWAMI AND ofages— RESPONDENTS. 

Insolvency—Insolvent father possessing power to 
sell son's share at the time of vesting of property 
in Official Receiver—Power of Receiver to sell 
property including son's share—Sale held of entire 
property including son's share. 

The Official Receiver of an insolvent’s estate has 
power to sell the son's share of the family pro- 
perty where such power was possessed by the insol- 
vent father at the time when the estate vested in 
him. But there is no doubt a difference between 
the existenca cf a power and its exercise, and the 
mere existence of the power will not be sufficient 
to show that in any particular case if was exer- 
cised by the Official Receiver. 

It is well-known that the Receiver is bound by 
his duty to sell the entire property of the insolvent 
for the benefit cf the creditors, and where, the 
insolvent’s property included not merely his own 
shire but also the power to sell his son's share in 
respect of his antecedent debts not tainted by 
illegality or immorality, it would have been con- 
trary to his duty for him to hav: sold only the 
father’s half share. On the other hand, itis most 
unlikely that the purchaser, who was making the 
purchase on behalf of a charity, would have pur- 
chased a half share in the properties. 

Held that it must be deemed that the power to 
sell the son’s share was exercised by the Official 
Receiver and that the sale was of the entire property. 
Fateh Chand v. Hiralal (1), explained. 

A. against the decree of the Sub-Judge, 
Bezwada (Principal), dated November 30, 
1928, 

Pandrang Row, J.—This is an appeal 
from the decree of the Principal Subordi- 
nate Judge of Bezwada in O.8. No. 61 of 
1927, a suit for recovery of possession of a 
certain house in Bezwada together with 
damages for use and occupation, the suit 
being brought by the plaintiff on behalf 
of a certain charitable institution for 


which this house along with other property 
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was purchased by the then Secretary of 
the institution from the Official Receiver of 
Guntur’ District in whom the estate of the 
insolvent in I. P. No. 42 of 1922 on the file 
of the District Court of Guntur had been 
vested, Defendant No. 2in this suit, who 
is the appellant in this appeal, was a minor 
son of the insolvent at the time, and 
it is conceded on his behalf that at the 
time of the sale by the Official Receiver, 
thes latter had .the power to sell the son’s 
share as such power was vested in the 
insolvent father. The real question for 
decision in the appeal is whether this 
power to sell the son's share was actually 
exercised by the Official Receiver or whe- 
ther what was sold by the Official Receiver 
was only the insolvent father’s own half 
share in the house. This point was answered 
in favour of the plaintiff by the Court below 
and the appellant contends that thig find- 
ing is wrong. 

There is no doubt a difference between 
the existence of a power and its exercise, 
and, no doubt, the mere -existence of the 
power will not be sufficient to show that 
in any particular case it was exercised. 
In this case, however, the dccument itself 
executed by the Official Receiver shows 
that what he intended to sell was the 
entire property and not merely the ins’ l- 
vent's own half share. There is no refer- 
ence to the ins>lvent's half share in the 
deed nor is tLere any reference to the son's 
share or even to the existence of a gon. 
The schedule annexed to the sale deed 
Ex-A clearly describes the property as 
having certain boundaries and so on. In 
the body of the document, itis said that 
what is sold is the interest or right of the 
insolvent in the property described in the 
schedule, and there is the usual clause 
found in sale deeds executed by Official 
Receivers to the effect that the purchaser 
must take the risk of any defect in the 
title. It is well-known that the Receiver 
is bound by his duty to sell the entire pro- 
perty of the insolvent for the benefit of the 
creditors, and where, as in this case, the 
insolvent’s property included not merely 
his own share but also the power to sell 
his son's share in respect of his antecedent 
debts not tainted by illegality or immora- 
lity, it would have been contrary to his 
duty for him to have sold only the father's 
half share. On the other hand, itis most 
unlikely that the purchaser, who was 
making the purchase on behalf of a charity, 
would have purchased a half share in the 
properties. 
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Apart from this question of probability, 
we have the evidence of the Official Recei- 
ver as well as that of the purchaser to 
show that it was the entire property that 
was intended to be sold and that was 
actually sold. Their evidence was accepted 
by the Court below, and we see no reason 
to take a different view of their evidence. 
Both of them are respectable persons and 
their evidence is perfectly in accord with 
probabilities. Their evidence is further cor- 
roborated by the sale notice issued by the 
Receiver which makes it clear that the 
entire property was- to be sold. There is 
nothing in our opinion, in the passages in 
Mayne's Hindu Law and Usage which were 
quoted before us from s. 321, Edn. 9 
which really helps the appellant in this 
case. Fateh Chand v. Hiralal (1) also does: 
not really assist the appellant. In that very 
case it is stated that it is open tothe pur- 
chaser to give evidence as to what he 
thought he was purchasing, and that such 
evidence could be directed to show that 
the consideration represented the value of 
the whole property and not merely the 
father's share. Even from that point of 
view, it is clear ihat in the case before us 
what was sold way the entire property and 
not merely the father's share. 

On the whole, therefore, we are unable 
to see any good reason for interfering with 
the finding of the learned Subordinate 
Judge on this point. No other point has 
been argued before us in this appeal which 
is accordingly dismissed with costs of res- 
pondent No. 1 (plaintiff), Tne court-fee 
payable on the memorandum of appeal 
must be paid by the appellant to the 
Government. 

Ne D. Appeal dismissed. 


(1) AIR 1935 Nag. 193; 158 Ind. Oas. 599; 18 NL J 
255; 8RN 93. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Revision Applications Nos. 9 and 17 
- of 1935 : 
May 20, 1938 
Davis, J. O. AND Mguta, J. 
Mirza ADAMKHAN-—APPLIGANT 


versus 
TIKAMDAS WADHUMAL AND ANOTHER— 
OPPONENTS ; 

City of Karachi Municipal Act (XVII of 1933) 
ss. 16, 17—Tribunals constituted by and for purpose 
of new Act are special—Small Cause Judge passing 
orders under a8. 16 and 17 does not act as Court but as 
persona designata == Interference with auch orders 
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ne 8. 115, Civil Procedure Code (Act V of 


Where new tribunals are constituted to determine 
new questions under new Acts, the tribunals so con- 


stituted by and for the purpose of those Acts, unless 
the contrary is expressly enacted or necessarily im- 
plied, are special tribunals and the Jud ges when they 
are named are named as persona designata and not 
as Court. When, therefore, the Judge of the Karachi 
Small Cause Court passes orders under ss. 16 and 17 
of the City of Karachi Municipal Act, he acts as a 
persona designata and notas a Court. The Judicial 
Commissioner's Court has, therefore, no power to in- 


i a with the orders under s8. 115, Civil Procedure 
6. 


U. R. Apps. from an order of the Judge, 
Small Cause Court, Karachi. 

Messrs. H. T, Raymond (in No. 9) and 
Fatehchand Assudomal (in No. 17), for the 
Applicant, 

Messrs. Kimatrai B. (in No. 9) and Khan- 
chand Govaldas and D'pchand Chandumal 
(in No, 17), for the Opponents, 

Davis, J. C.- We have here before us 
two applications in revision purporting to 
fall under s. 115, Oivil Prceedure Code, 
against two orders of the Judge of the 
Karachi Small Cause Court—one made under 
8. 164, City of Karachi Municipal Act, 
1933, in which he dismissed the petition of 
the prescnt applicant, Mirza Adamkhan 
against one ‘likamdas Wadhumal, cn the 
ground that the said Tikamdas Wadbumal 
was disqualified for being a Municipal 
Councillor; while the other } application 
was by the same Mirza Adamkban against 
the Municipal Corporation, Karachi, under 
8. 17 (1), Municipal Act, on the ground 
that the Chief Officer of the Corporation 
had wrongly rejected his n-mination paper. 
Tn the one case this petition was dismissed, 
in the other case is was allowed, 

But we are not at present concerned 
with the success or failure of these peti- 
tions; we are concerned only with the 
question as to whether, when the Judge of 
the Karachi Small Oause Court acted 
under ss. 16 and 17 he acted asa persona 
designata or as a Court. Now, there isa 
long: series of decisions to the effect that 
when by an Act of the Legislature a new 
authority is constituted for the purpose of 
determining questions concerning rights 
which are in themselves the creation of 
that same Act and the Judge or presiding 
officer of the Court, as distinct from the 
Court itself, is directed to perform the 
functions of the newly created authority, 
then if must be presumed, unless the con- 
trary is expressly enacted or necessarily 
implied, the intention of the Legislature 
was that the Judge or presiding officer 
‘should perform those functions as persona 
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designata and notas a Oourt, and it was 
relying to a large extent upon Bombay 
decisions to this effect that the High Court. 
in Rangoon held that the Cheif Judge of 
the Rangoon Small Cause Court acting 
under sections almost identical in wording 
with the sections of the Karachi Small 
Oause Courte Act, which we are now inter-.. 
preting, acted as a persona designata and 
not as a Court. It istrue that the Judges. 
of the Rangoon High Court found in fhe 
case before them that the presumption to 
which we have referred was strengthened’ 
by the fast that in the Court of Small 
Causes of Rangoon there was more than 
one Judge and that as the Ohief Judge had 
been named in the Act from among other 
Judges, so he was a persona designata. 
Clearly, such a difference dependent upon 
the number of Judges in the Oourt is not 
decisive and was merely one item in the 
case to which the Judges referred as 
strengthening the presumption that already 
existed, 

Moreover, ss. 16 and 17 must be read 
with s. 251, Municipal Act, which provides 
that the Judge of the Karachi Small Cause 
Court may exercise for the purpose of any 
appeal or inquiry or proceeding powers con- | 
ferred on him by the Code of Civil Prc- 
cedure or by the Provincial Small Cause 
Courts Act, and itis clear that if the Judge 
of the Karachi Small Osuse Court was’ 
acting under ss. 16 and 17 of the Act not 
asa persona designata hut as a Oourt, a 
conferment upon him of the powers which, 
his Court possesses would have been, 
unnecessary. We see, therefore, no reason 
why we should presume that the Legis- 
lature in this" case departed from the long- 
established practice, whereby matters in, 
dispute in elections which require prompt 
disposal are decided by Judges, it is true, 
put not by Courts. The procedure of Courts 
though doubtless dignified, is often slow 
and might cause in such disputes such 
delay as would render the decisions infruc- 
tuous or make municipal government very‘ 
difficult if not impossible. : 

It is true that there is not in ss. Lö and 
17, City of Karachi Municipal Act, those 
words which occur in sub-s. 2 of s. 20 of 
Bombay Act III of 1901 or sub-s. 2 of s. 19° 
of Act VI of 1925, empowering the Govern- 
ment or the Governor-in-Oouncil to appoint 
and name Judges who are to enquire into 
election disputes. But while the existence 
of such words may exclude some matter 
from debate or in argument, their absence 
does not appear to us to affect the general 
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principle to which we have referred in 
the beginning of this judgment, that is, 
that where new tribunals aie constituted 
to determine new questions under new Acts, 
the tribunals so constituted by and for the 
purpose of these Acts, unless the contrary 
ig expressly enacled cr necessarily implied. 
are special tribunals and the Judges when 
they are named are named as -persona 
designata and not as Court. We think, 
therefore, that in neither of the cases now 
sought to be brought before us have we 
any power to interfere under s. 115, Civil 
Procedure Code, and we dismiss them 
accordingly. 

8. Petitions dismissed. 


NAGPUR HIGH COURT 
Letters Patent Appeal No. 2 of 1937 
November 4, 1938 
Stonz, O. J. AND Boss, J. 
SHALIGRAM AND aNuTaER— 
APPELLANTS 
versus 
Musammat DHURPATI--APPELLANT No. 1 
— RESPONDENT 

Civil Procedure Code (Act V of 1903), ss.11, 47, 
0. XXII, r. 5,0. 11, r.2—Order under O, XXII, T. 5, 
if res judicata —Nature of order — Subscquent deci- 
sionin separate suit, whether affects rights of parties 
in former suit—Question whetherproperty can be 
proceeded against, held should be decided under 8, 41— 
Legal representative—Whether person is legal repre- 
sentative of party to decree should be decided by 
executing Court and not tn separate sutt. 

lt is true that a decision under O. XXII, r. 5, Civil 
Procedure Code is not res judicata, but for all that, 
the decision is final so far asthe suit in which itis 
made is concerned, not on the ground of res judicata, 
but because of 8. 47. No subsequent decision ina 
separate suit can be used to affect the rights of the 
parties sofar as questions relating to the “execution, 
discharge or satisfaction” of the decree in connection 
with which the order was made is concerned. 
Matters in issue in the former suit cannot be re-agitat- 
ed, nor can questions which might and ought to 
have been raised there be raisedin the second suit, 
nor will a separate suit lie on the same cause of 
action. The prohibitions contained in O. II, r. 2 and 
8. 47, andthe usual rules about res judicata, apply 
so far as those matters are concerned, All that is not 
res judicata is the question whether or not the per- 
son joined as the legal representative really occupies 
that character. That question is not finally con- 
cluded by a decision under O. XXII, r. 5 except in 
8o fur as it concerns the suit in which the decision is 
made, Laxmi alias Gudi v. Ganpat (5), partly Over- 
ruled. Antu Ratv. Ram Kinkar Rai 4), referred 
to. [p. 287, col. 1.] i 

Where the decres-holder alleges that the property 
in possession of a party to the decree can be proceed- 
edagainst in execution and the judyment-debtor, (for 
that 1s the position which the person added as the 
egal representative occupies), states that it is not, 
that is precisely the type of question that must be 
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settled under s. 47, and not by a separate suit. 
[ibid.} 5 

The question whether a person is or is not a 
representative ofa party to a decree must be decided 
by the executing Court and not ina sepnrate suit, 
and once decided, it becomes final (subject of course 
to revision, review or appeal when they lie) so far as 
matters relating to the “execution, discharge or satis- 
faction" of that decree is concerned. Tarachand v. 
Janki (1), followed. Raoji Bhikaji v. Anant Laxman 
(2), relied on. 


A. from the appellate decree of the High 
Court of Judicature at Nagpur (Single 
Bench) Mr. Justice Gruer, dated December 
11, 1936, in Second Appeal No. 478 of 1936, 
confirming the decree of the Court 
of the Second Additional District 
Judge, Akola, dated September 29, 1936, 
in Oivil Appeal No. 53-A. of 1935, modify- 
ing the decree of the Court of the Subordi- 
nate Judge, Second Olass, Akot, dated 
August 10, 1935, in Oivil Suit No. 158A 
of 1934. 

Mr. R. R. Dandige, for the Appellants. 

Mr. V. K. Rajwade, for the Respondent. 

Judgment—The first defendant in this 
case obtained a decree against one Sampat 
Daulat on December 8, 1939, and then 
assigned it to the second defendant. 
Sampat died on October 10, 1431, and 
the decree holders thereupon proceeded 
against the plaiatitffs as the legal repre- 
sentatives of Sampat. Notices were issued 
but ignored and so the plaintiffs were sub- 
stituted in place of the deceased judgment- 
debtor and execution preceeded against 
them. The property in suit here which had 
admittedly once belonged to Sampat, and 
which is now in the plaintiffs’ hands, was 
attached. 

Instead of contesting the execution pro- 
ceedings the plaintiffs have filed the pre- 
sent suit for a declaration that they ure 
not the legal representatives of Sampat 
and so cannot be proceeded against in 
that capacity. They admit that the pro- 
perty had once belonged to Sampat but 
claimed that it wus now theirs, it having 
been gifted to them by Sampat on April 
il, 1931. 

The only question 


ia this appeal is 
wielher 


these matters can be litigated 


„in this suit or whether the plaintiffs’ sole 


remedy was to contest the execution pro- 
ceedings. 


Order XXII, r. 5 of the Code of Civil 
Procedure stated that 

“Where a question arises as to whether any 
person igor is not the legal reperesentative of 
a deceased plaintif or adeceased defendant, such 
question shall be determined by the Oourt;" 


and a 47 (3) provides that 


“Where a question arises as to whether any 


286 


person is of is not thé representative of a party, 
auch question shall, for thepurposes of this sec- 
tion, be determined Ly the Court;” 

The result is that a separate suit is 
clearly barred. 

It was argued thatit cannot be because 
s. 47 isconfined to matters relating to 
“the execution, discharge or satisfaction 
of the decree” and this relates to ncne of 
them. 

We do notthink there isroom for any 
such contention. The first clause ofs, 47 
contemplates execution not only against 
the original parties to a decree but also 
against their “representatives” and the 
third clause states that a question whether 
any person is or is not a representative 
of a party, “shall, for the purposes of this 
section, be determined by the Court.” 
The only meaning we can attach to that 
is thatthe question whether a person is 
or isnot a representative of a party to 
a decree must be decided by the execut- 
ing Court and not in a separatesuit, and 
that once decided, it becomes final ‘subject 
of course to revision, review or appeal 
when they lie) so faras matters relating 
to the “execution, discharge or satisfaction” 
of that decree is concerned. 

This was the view taken in Tarachand 
v. Janki (1) where Mittra, A. J. O., held 
tar is no longer open to the Court to stay the 
suit until the dispute as to who is the legal 
representative of a deceased plaintifi has been 
determined in a separate suit, The question ag 
to who was the representative of a deceased 
defendant could not be left open for decision in 
another suit, even under the old Code, but had 
to be decided by the Court itself. Under the 
present Code, all such questions have tobe decided 
by the Court.” 

The Bombay High Oourt tcok a similar 
view in Raoji Bhikaji v. Anant Laxman 
(9). Í 
; lihe Allahabad High Court in Raj 
Bahadur v. Narain Prasad (3) went so far 
asto hold that a decision under O. XXII, 
r. 5, is res judicata and so the same ques- 
tion cannot be reagitated in a subsequent 
suit. But this wae dissented from in a 
later decision: Antu Rai v. Ram Kinkar 
Rai 14). It was there held that such a 
decision is not res judicata because an 
order under that rule does not operate 
as a decree, With that we agree. It 
pP 13 N L R32; 38 Ind. Oas. 833; A IR 1916 Nag. 


(2) 42 B535at p 542; 46 Ind. Cas. 750; A I R 1918 
Bom. 175; 20 Bom LR 671. 

(3) 48 A 422; 94 Ind. Oas. 157; A IR 1928 All. 439; 
24 A LJ 546. 

(4) 58 A 734; 163 Ind. Oas, 283; A I R 1936 All, 412; 
41938) ALI 622; 9 RA 151936 A L R556, 
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is the Nagpur view [see Tarachand v. Janki 
(1)] and Larmi alias Godi v. Ganpat (5) and 
also the view of other High Courts. 
Their decisions have been quotedin the 
Allahabad and Nagpur decisions, so we 
need not re-quote them here. But there is 
an important qualification to thia. 

Itis true the order is not res judicata 
but for all that the decision is final go 
far as the suit in which it is made is 
concerned, not onthe ground of res jydi- 
cata, but because of s. 47. No subse- 
quent decisionin a separate suit can 
be used to affect the rights of the parties 
so far as questions relating to the “exe-. 
cution, discharge or satisfaction” of the. 
decree in connection with which the order 
was made is concerned. 

This distinction was stressed in the 
Allahabad case Antu Rai y. Ram Kinkar 
Rai (4). A 

“The order of the learned Subordinate Judge 
substituting Sheo Tahal Singh, the father of the 
present plaintiffs, in place of Gopal Rai was an 
order passed under O. XXII, r. 5 of the Civil 
Procedure Code, and it was passed in the course of a. 


suit which did not concern the property in dispute in 
this case.” : 


That, in our opinion, is the vital point. 

The next question is whether this suit 
lies. As we have said the matter is not 
res judicata and so that does operate as 
a bar. But Kotval,A J.C., went further 
and heldin Laxmi alias Godiv. Ganpat 
(5) that the legal represantative, or the 
person joined as such, is entitled to bring 
a separate suit in respect of the very 
property in dispute in the former litiga- 
tion and thus to re-openthe very question! 
decided’ under O. XXII, r. 5, so as to 
affect the matters at issue there. With 
that we are unable to agree. 

Once a person is joined as a legal repre 
sentative under O. XXII, r. 5, and once 
it is accepted that that is final so far as 
that litigation is concerned, then it follows 
that the person so joined becomes a party 
to the decree,and thereafter all matters 
relating to the ‘“‘execution, discharge or 
satisfaction” of that decree must be 
decided under s. 47 and notin aseparate 
suit. Therefore, what we have to see here 
is whether the quesiions at issue in this 
suit relateto the “execution, discharge or 
satisfaction” of the decree in the former 
litigation. : 

The prayer clause in the plaint here is 
as follows: Na 

“It be declared that the immovable property 
in para. 2 above, owned by the plaintiffs, and 
A 17 N L R 45; 62 Ind. Oas. 303; A IR 1921 Nag, 


1939 


in their possession by virtue of the registered 
gift-deed, dated April 21, 1931, (this is an accise 
dental slip; and it should be April 11, 1931), 
is not owned and possessed by them as heirs and 
it be ordered that they personally or their pro- 
perty are not liable to satisfy the debt of the 
defendants Nos. L and 2 and to pay charges of 
maintenance of the defendants Nos. 3,4 and 5.” 

These questions relate exclusively to the 
execution of the former decree. The 
allegations amount tono more than this. 
The decree-holder alleges that the pro- 
perty in possession of a party to the 
decree can be proceeded against in exe- 
cution. The judgment-debtor (for that 
is the position which the person added 
as the legal representative occupies), states 
that it is not. That is precisely the type of 
question that must be settled under s. 47. 
It follows that this suit cannot lie. 

We want, however, to make it plain that 
our decision is confined to this, namely, 
that matters in issue in the former suit 
cannot be reagitated, nor can questions 
which might and ought to have been raised 
there be raised in the second suit, nor will 
a separate suit lie on the same cause of 
action. The prohibitions contained in 
O. Ilr. 2and s. 47, and the usual rules 
about ves judicata, apply so far as thcse 
matters are concerned. All that in our 
opinion is not res judicata is the question 
whetLer or nct the person joined as the 
legal representative really occupies that 
character. That question is not finally 
concluded by adecision under O. XXII, 
T. Sexcepi insofar asit concerns the suit 
in which the decision is made. To that 
extent we overrale Laxmi alias Godi v. 
Ganpat (5). - 
` The appeal is dismissed with costs. 


D. ` Appeal dismissed, 


MADRAS HIGH COURT 
Civil Appeal No. 36 of 1928 
August 16, 1937 
VENKATASUBBA Rao AND NEWSANM, JJ. 
SUPPAN OHETTIaR, s/o ADAIKALAM 
OHETTIAR— APPELLANT 
versus 

RANGAN OHETTY AND 0OTaRRS— 


RESPONDENTS 

Transfer of Property Act (IV of 1882), s8. 83, 103, 
84—Deposit under s. 83 -Minor mortgagee—Date from 
which it is effective—Mortgage—Redemption —Clog— 
Stipulation held clog on equity of redemption—S, 84, 
before amendment of 1929—Deposit under a. 53 
withdraun and morigagor not able to produce 
Amount even at time of redemption— Mesne profits, 
amount ae Procedure Code (Act V of 1908), 

ı XXXIV, rr. 7, 10, 8.100— General account 
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regarding amount payable to mortgagee is complete 
and finai—Subsequent claim Jor mesne profits up to 
date of redemption decree is barred— But claim for 
mesne profits from date of such decree to date of 
recovery of possession, is maintainable — Question 
whether stipulation in mortgage is clog on redemption, 
can be raised for first time in appeal — Puisne 
mortgagee in redeeming prior mortgage becoming 
entitled to mesne profits—Whether can tack on such 
mesne profits to sum due under his mortgage in 
redemption by subsequent morigagee, merely because 
prior mortgagee’s rights had vested in subsequent 
mortgagee —Liability of original mortgagor, if any, 
for such mesne profits, held only equity available 
against him personally and not running with land, 

The deposit under s. 83, Transfer of Property Act, 
is only a form of tender and, a tender to be effective 
must be made to anadult, so that where the mort- 
gagee happens to be a minor, the tender will be 
bad, unless made to his guardian. A deposit into 
Court (which, is equivalent to a tender) becomes 
effective where the person concerned is a minor, 
orly from the date when he is properly represented 
by a guardian. Pandurang v. Mahadaji (1), Sheo 
Saran v. Ram Lagan Das (2), Gokul Kalwar v. 
Chandar Sekhar (3) and Appa Pai v. Somu (4), 
relied on. {p. 290, col. 1.] 

Where a mortgage deed provides that the right 
of redemption would accrue after 10 years from 
the date of the mortgage, with a further stipulation 
that on the failure of the mortgagorto redeem on 
that date, he would be entitled to redeem in any 
succeeding year only on a particular day of the 
year, the further stipulation is a clog on the equity 
of redemption. Mohammed Sher Khan v, Seth 
Swami Dayal (5), referred to. 


Where a question of lawis raised for the first 
time, upon the construction ofa document or upon 


-{acts either admitted or proved beyond controversy, 


it is not only competent but expedient, in tne 
interests of justice, to entertain the plea, so the’ 
question as to whether a stipulation in a mortgage 
deed amounts to a clog or not can be raised for the 
firsttime in appeal asit is unnecessary to go into 
any question of fact. Connecticut Fire Insurance 
Co. v. Kavanagh (6), Yorkshire Insurance Co. v, 
Craine (7), aad Bisheshwar Pratap Sahi v. Parath 
Nath (8), relied on, {p. 291, col. 2.) 

In a redemption suit, the account to be taken is 
of the amount due on the date fixed for redemption 
and not merely up to the date of the” suit, 
Order XXXIV, rr. 7 and 10 enact so in express terms, 
They provide that an account shall be taken, first 
of the amount due to the mortgagee up to the 
‘preliminary decree and secondly, of the charges 
and expenses properly incurred by him from the 
date of that decree to the date fixed for redemption, 
The language of O. XXXIV, r. 10, is significant, for 
what it contemplatesis the final adjustment of the 
amount payable to the mortgagee, that is to say, a 
general account has to be taken, which is to be 
complete and final. Consequently, a subsequent 
claim tor mesne profits up to the date of redemption 
decree is barred by res judicata. Satyabadi Behara 
v. Musammat Hira Bati (9), kukhmini Bai v, 
Venkatesh (10), and Ram Din v. Bhup Singh (LL » 
yelied on, |p. 292, cols, 1 & 2.) 


Then as regards the profits due for the second 
period, the position is different. After payment to 
the mortgagee of the money payable to him under 
the decree, he is bound to surrender the property 
and if he fails to do so, his possession is wrongful, 
A suit for subsequent mesne profits is maintainable, 
for, in respect of such suit,no question of reg 
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judicata can arise. SakariDutt v. Sheikh Ainuddy 
(12), relied on. [p. 292, ccl. 2.] 

Where the assignee of a mortgagor who had 
mortgaged his property with possession deposits 
the amount under s. 83, Transfer of Property Act, 
which the mortgagor refuses to accept and subse- 
quently the amount is withdrawn by the assignee 
and itis found that he is not able to produce the 
Amount even atthe time of the suit for redemption, 
he is entitled to mesne profits only during the 
period the amount was in Oourt deposit and not 
subseguently. Ramabhadra Thevar v. Arunachalam 
Pillai (l4), applied. 

The owner of the property which was mortgaged 
to A usufructuarily was entitled to redeem ib 
after a certain period. It was subsequently mort- 
gagedto B who was entitled to redeem it from A 
and have it for another fixed period. Similarly a 
third mortgage was created in favour of C who, too, 
was entitled to redeem from Bafter his period. As 
soon as B became entitled to redeem, he did not do 
so. C. thereupon redeemed the first mortgage. 
Subsequently B sued for redemption and got 8 
decree but got possession only through Oourt. On 
expiry of B's term C applied for redemption by 
depositing the mortgage amount in Court but as B 
did not accept the amount, sued for redemption. 
It was contended by Bthat the deposit was in- 
sufficient asthe mesne profite between date of his 
redemption decree and recovery of possession was 
not deposited with the mortgage amount and in 
any event sought to enforce it against C as covenant 
running with the land : 

Held, that B could not tack on the mesne profita 
due to him upon the first mortgage, to the sum 
due tohim under his mortgage merely because C- 
happened to have redeemed the first mortgage. In 
respect of that, other remedies might be open to 


him. 
“Held, also that granting that the amount could he 
claimed from the original mortgagor, it could not be 
enforced against O as it was not a covenant running 
with the laid but only an equity available against 
the owner personally. Ramarayanimgar v. Maharajah 
of Venkatagiri (13, relied on. i 
C. A. against the decree of the Sub- 
Judge, Tanjore, dated September 12, 
1937. a i i 
` Messrs. B. Sitarama Rao and S. R- 
Mutkuswamy Aiyer, for the. Appellant. 
Messrs. K. S Sankara Aiyer and T. L, 
Venkatarama Iyer, for the Respondents. 


Venkatasubba Rao, J.—This appeal 
raises some important’ questions of law, 
and has been fully argued on both sides, 
The suit was filed by -the plaintif for 
redemption in 1921, He became: entitled’ 
to redeem the suit mortgage on July 1 
of that year and made the statutory deposit 


in Gourt under s. 83, Transfer of Property: 


Act, on July 5. Defendants Nos. 3 to 5, 
to whom the mortgage had, by then, been 


assigned, refused to accept the deposit as 


valid and thereupon the present suit for 
redemption was filed on September 16, 
1921. The parties have employed their 
ingenuity to protect it till now, i. e. for 
gyer 15 years and during the greater part 
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of this period the mortgage amount, namely 
Rs. 14,000 remained in deposit in Court 
without carrying interest, For a proper 
appreciation of the points raised, it will be 
necessary to set out the facts of this case 
in scme detail. 

The village of Virakudi, the suit property, 
belonged to the zamindar of Neduvasal, 
who granted a uasufructuary mortgage in 
respect of it, by Ex. A, dated April 2, 1899, 
to one Oppilamani Chetty, to secure ethe 
re-payment of Rs. 11,000 and it was stipulat- 
ed by the deed, that the mortgagee was 
to be in possession till June 30, 1911, and 
that the mortgage would become redeemable 
on July 1, of that year. Then on June 
29, 1901, the zamindar created a second 
mortgage (Ex. A) in favour of three 
brothers, of whom we are concerned with 
defendants Nos. 1 and 2. The mortgage 
amount was Rs. 14,000 out of which 
Rs 3,000 was paid in cash to the mortgagor 
and the balance, nameiy Rs, 11,000 was 
reserved with the mortgagees tobe paid 
to Oppilamani Chetty when bis mortgage 
became redeemable. ABs regards the dura- 
tion of ‘this mortgage, the deed contained | 
the following covenants which have given 
rise to a good deal of controversy: - 

“You will enjoy in lieu of interest for ten years 
after the expiration of the period fixed in the otht 
deed of Oppilamani Chetty, all the profits accru- 
ing from the yillage.. I shall pay the principal, 
sum of Rs, 14,600 on the expiry of the due date, 
and redeem the mortgage ..... If in any year after 


the stipulated period 1 pay the amount, I shall 
pay it on the 30th of Ani, and redeem the mort- 


gage and take back this otht deed.” ; 


''The ten years mentioned in this clause 
would expire on June 30, 1921; but there 
is a further stipulation'that if the mortgage 
is not redeemed on: the due date, i.e. on 
July 1, 1921, it can be redeemed in any 
succeeding year, only on the 30th Ani. 
Whether this stipulation is valid and, if so, 
in the events that have happened, what is 
its effect—are some of the questions raised 
in the present appeal. To continue the 
narrative, the zamindar next granted in 
favour of the plaintiff on December 16, 
1910, two usufructuary mortgages for 
about Rs. 86,000 evidenced by Exs. O and 
C-l, which -together may be taken as 
constituting the third mortgage for the 
purposes of this. appeal. By Hx. O, the 
plaintiff was directed to redeem the two 
earlier mortgages melitioned above, namely 
those dated April 2, 1899, and June 29, 
1901. Defendants Nos.-1 and 2, the second 
mortgagees (mortgagees under Ex. B), failed 
to redeem the first mortgage on July 1, 
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1911, but it was, however, redeemed by 
the plaiatiff, who paid Rs. 11,000 due to 
Oppliamani Obetty on August 30, 1911. 
The plaintiff, it will thus be seen, became 
in virtue of this transaction the assignee of 
the first mortgage. 

Then defendants Nos. 1 and 2 asserted 
their right to redeem the plaintiff, and on 
July 24, 1913, deposited in Court the sum 
of Rs. 11,000. On the plaintiff refusing to 
receive the amount, they fled O. S. No. 40 
of 1913 to enforce their right of redemp- 
tion, obtained a decree on July 15, 1914, 
and in execution thereof, got possession of 
the village through Court on September 
21 of the same year. It was now the 
turn of the plaintiff, the third mortgagee, 
to claim the right to redeom the prior 
mortgage, Hx. B, in favour of defendants 
Nos. | and 2. As already stated, the term of 
that mortgage expired on June 30, 1921. 
The plaintiff immediately took action by 
depositing into Court Rs. 14,000 on July 
ə, 1921, but having proved of no avail, he 
commenced the’ present suit, as mentioned 
above on September 16, 192]. In the 
meantime defendants Nos. 1 and 2 
transferred their mortgaged interest to 
defendants Nos. 3 to b, by Ex. I, dated 
June 1/, 1921 and that is why they have 
been impleaded. 

Several defences were raised and one of 
them was that the mortgagees were 
entitled in computing the ten yeare fixed 
in Ex. B, to exclude the period from June 
24,1913, to September 21, 1914, that is 
about 15 months, They pleaded, putting 
forward that contention, that the suit 
was premature and the Subordinate Judge, 
who tried the suit in the first instance, 
gave effect to the objection in limine and 
dismissed the suit in November 1922. 
Against this decision the plaiatif filed an 
appeal and the High Uourt (Krishnan and 
Venkatasubba Rao, JJ.) on August 27, 
1926, reversed the decree of the Subordi- 
nate Judge and remitted the suit for 
disposal on the merits. ‘The case has 
accordingly been heard by the lower Coart 
and the present decree of the Subordinate 
Judge which bears the date September 
12, 1927, runs thus: 


“In the result, there will bea preliminary decree 
for redemption to be effected on July l4, 1928, 
before which date the plaintiff may either deposit 
Xs, 11,000 to the credit of defendants Nos, 3 to b 
or get the deposit in O, P. No. z5 of 192) to be 
transferred to the credit of this suit. H that 18 
done, defendants Nos. 3 to 5 may draw the amount 
and ghould deliver up the mortgaged property and 


documents in their possession or power to the 
plaintif,” i 


182—37 & 38 
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It will be observed that under the above 
decree, the dep2sit made in Courton July 
5, 1921, is held t> be effective only from 
July 14, 1928, on which date the mortgagee- 
defendants Nos. 3 to 5 have been directed 
to deliver up the mortgaged property. The 
plaintiff attacks this decree and has filed 
tae present appeal; a memorandum of 
objections has been filed by defendants Nos. 3 
to 5, who also contend that the decree is 
in certain respects erroneous, 

These briefly are the facts that have 
led up to the present appeal, and the first 
question that arises is wiether the deposit 
made on July 5, 1921, is in view of the 
terms of Ex. B, valid. A few further facts 
bearing directly on this point may be hera 
stated. The period of the mortgage was 
due to expire on July 30, 1y21, and the 
plaintiff by his notice (Ex. P), given two 
months in advance, informed defendants 
Nos. 1 and 2 that they should receive the 
amount of Rs. 14,000 on June 30, and give 
up Possession of the village. To this they 
replied by Ex. M, dated June 1s, 1921, 
Stating that oa the previous day the mort- 
gage had been assigned to defendants Nos. 3 
too. It has not been suggested tuat the 
motives of the parties in entering into this 
transaction have a bearing on the question, 
but the fact remains that the transfer was 
made after the plaintiff's notice and one 
day before ihə. reply was sent. It may. be 
noted that it is by reason of this transfer, 
complications have ensued and that the- 
resulting situation has enabled defendants 
Nos. 3 to 5 to put forward their main 
defence. On July.4, 1911, the plaintiff by 
Ex. F, informed both the transferors and 
the transferees that he would deposit the 
amount in Court on July 5. The trans- 
ferees (defendants Nos.3 to 5) being minors, 
two notices were sent on thal date, one to 
their mother and guardian Meenakshi Achi 
and tne other to her authorized agent 
Ranga Aiyangar. Taen on July 5, the 
plaintiff deposited into Court, Rs.. 14,000 
and the statutory notice under s. 83 
was issued on the 6th and served on Ranga 
Aiyangar on the 9th. It was not till July 
27, that the mother of the _minors was 
appoiuted their guardian ad litem, but this 
delay, it may be observed, as the case diary 
shows, is not attributable to the plainiiff. 
On August 16, Meenakshi filed an afi- 
davit in Oourt, containing two objections, 
irst, "onat tne amount has not bean paid 
or deposited in time to enable redemption 
within the month of Ani,” and secondly, 
that the amount deposited was not suffi- 
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cient. It was after this refusal to receive 
the amount, that the plaintif filed the 
present suit. : 

It is urged for the plaintiff that the 
‘second stipulation in the deed referring to 
g0th .Ant clogs the equity of redemption 
and is therefore void. But Mr. Sitarama 
Raos further contention (with which we 
shall first deal) is, that the plaintiff by 
making the deposit on . July 5, fulfilled the 
requirement even of this condition. The 
deposit under s. 83 is only a form of tender 
and, there can be no doubt that a tender to 
be effective must be made toan adult, so 
that wkere the mortgagee happens to be a 
minor, the tender will-be bad, unless made 
to his guardian. The due date under this 
stipulation was 30th Ani or July 14, 
1921. Although the deposit had been made 
co July 5, there was not until July 27, 
a guardian capable of giving a valid dis- 
charge. Under s. 84 (the appeal has been 
argued on the footing that the section as 
they stocd previous to the recent amend- 
- ment apply) interest ceases to run as soon 
as the mortgagor “has done all that has to 
be done by him”, to enable the mortgagee 
to take the amount outof Oourt. Section 103 
enacts inter alia that where a deposit is to 
be accepted by “any -person incompetent to 
contract’, an application may be made to 


the Court to ‘appoint a guardian.ad litem - 


“for, the purpose of “taking out of Court 
such deposit” and for the performance of 
all consequential acts. It is thus perfectly 
clear that a deposit into Court.(which, as 
stated, above, is equivalent to a tender) 
becomes. effective where the person con- 
cerned is a minor, only from the date when 
he. is properly represented by a guardian. 
This view has beentaken in several deci- 
sicns, Pandurang v. Mahadaji (1), Sheo 
Saran v. Ram Lagan Das (2), Gokul Kalwar 


v., Chandar Sekhar (3) and Appa Pai v.. 


Somu (4) and we must therefore proceed 
-upon the footing that till July 27, tLere was 
no: valid deposit. Mr. Sitarama Rao, 
however, contends that assuming that the 
deposit was inoperative for the year then 
in questicn, it should, in any event, be 
held to be effective from : Oth Ani of. the 
following year. The plaintiffs petition, 
. ‘which: accompanied the depcsit, has been 
destroyed and is therefore nct available 
(1) 27 B 23; 4 Bom LR 714. 

(2)44 A 64; 64 Ind. Cas. 413; A IR 1922 All 355; 
19 AL J 852, 

(3) 48 A (11; 96 Ind. Cas, 1; AIR 1926 All €65; 24 
A LJ 7698. 


(4) 49 M LJ 327; 90 Ind Cas, 754; AI R1925 Mad. 
1017; 22 L W 145; (1925)M WN 547, -> 
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but there can be no question that what hi 
desired and insisted upon, was that the 
amount be received and the property 
delivered up immediately. Tbe notice 
that preceded the depcsit are quite clea 
on the matter, for, they contain no trace 
of any intentirn that the delivery shoule 
be postponed to the year following. More 
over, as Mr. L. T. Venkatarama Ajiyer, for 
the respondents, rightly points out, the 
plaintifi’s conduct, in filing the plaints long 
before the due date in the following yea 
GU, shows that this contention is unten 
able. 

But the contention that the stipulation ir 
question, is a cleg on the equity of redemp 
tion, cught, in our opinion, to prevail. I 
the first provision in Fx. B, stood alone 
the right to redeem would accrue on July 1 
192], and could be exercised at any time 
thereafter. But what is the effect of the 
added clause? Redempticn is by reason o 
the 10 year term prevented till July 1. On 
that date and not tillthen does the righ) 
for the first time accrue; but the moment 
it accrues, the further clause seeks te 
impede and hamper that right. If the 
mortgagor is for some reason unable tc 
redeem or prevented .from redeeming or 
July 1, the right vanishes for the time 
being, and although it acciues periodically 
again, it remains in force for a single day 
in each. year, so that if the mortgago 
forgeis the due date, he does so at his peril 
His right is thus ever in jecpardy, being 
liable to be defeated by his own fault o) 
omission, or by the mortgagee’s cunning ol 
evasion. In Muhammad Sher Khan v. Seti 
Swami Dayal (5) the property was :mort: 
gaged on June 9, 1908, by a deed which 
provided that “after five years at the eni 
of Jeth 1820 Fasli, in the following season’ 
the mortgagor was to redeem the property 
that in default the mortgagee was to have 
the option of taking possession and tha 
for 12 years from his doing so, the mort 
gagor was not to be entitled to redeem 
At the stipulated time, the mortgage 
money was not paid and the mortgagee or 
February 14, 1915, obtained possession. Or 
June 18,1915, the suit for redemption wal 
instituted. Their Lordships after referring 
to the fact that the mortgage was expressly 
stated io be for five years and after tha’ 
Period the principal money became payable 


(5) 49 I A 60; 68 Ind. Cas, 853; AT R 1:22 PC 
17; 44 A 185; 250 C 8;30ML T 220; 90 LJ 8l 
43 M LJ 584,20 AL J476; 350 L J 468; 24 Bor 
L R 695: (1922) MW N 378; 4 UP L R(P O)£0 
280 W N79 (PO). > ease ag ga 
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observe : 

“This under s. 60, Transfer of Property Act, is the 
event on which the mortgagor had a right on payment 
of the mortgage-money to redeem.” 

Then they go on to say: 

“The section is unqualified in its terms and contains 
ao saving provision, as other sections do, in favour of 
contracts fo the contrary. ‘Their Lordships therefore 
see no sufficient reason for withholding from the 
words Of the section their natural force and effect. In 
this view the mortgagor's right to redeem must be 
affirmed,” 


Itis unneceseary to decide whether s. (O 
Koroids any limitation whatsoever irrespec- 
tive of its nature, being placed upon the 
mortgagor's right to redeem “after the 
principal money has become due”, Under 
«he English Law, a mortgagor may bə pre- 
eluded from redeeming for a reasonable 
Kixed period, such as tiveor seven years, 
(Snell's Equity (1934) Edition 21, p. 295), 
but the limitation, however, on his right to 
redeem must be reasonable and not result 
in making the possibility of redemption a 
mere pretence: ibid pp. 295 and 296. In 
India, no doubt, longer terms of redemp- 
«ion have been allowed, but Mr. Sitarama 
Rao contends that once a pariod is fixed, 
no provision, whatever its nature, curtailing 
«he mortgagor’s right to redeem after the 
expiry of tre fixed term, should be held to 
be vaid. This according to him, is the 
result of the express words of s. 60; whe- 
Kher this be so or not, in this particular 
‘ase there can be no doubt tost the 
stipulation is oppressive and unreasonable 
and is in the nature of a clog. The sugges- 
tion that the mortgagor may sdi¢éguard his 
positis by paying tue mortgage-money at 
any,-time befo1e the due date, but defer 
claiming possession till that date arrives, 
Ñs obviously withcut force, for, is tbe mort- 
@agor expected to part with his money in 
whe hope of getting bis property at some 
Kater date? In some cases, it seems to 
have been held, that where even after 
the due date, the moitgagor is prevented 
Krom redeeming excepting in the month 
of Ani or Jeth, as the case may be, sucha 
wrovision is not a clog on the equity of 
wedempticn, the idea being that the inten- 
Kionis that there should be no redemption 
‘when the crops are on the land. Here, 
Khe mortgagor could exercise his right at 
eny time during a full month and the nard- 
ship to which we have adverted. does not 
mrise. Butin the present case, the condi- 
Mion not only restricts but even imperils 
Khe mortgagor's right to redeem and is 
60 unfair and unreasonable as to amount 
to a clog. We therefore hold that the 
mortgagor was entitled toredeem oa July 27, 
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1921, on which date alone, as above stated 
he should be deemed to have made a valid 
deposit in Court. 

Mr. Venkatarama Aiyer for the respon: 
dents, however, maintains thatthe point 
was not taken in the lower Qourt and 
ought notto be allowed to be raised for 
the first time here. We cannot agree with 
this contention. In the notices that pre 
ceded the suit as also in the plaint (see 
paras 3,7,5 and 10) the right that was 
asserted, was the right to redeem on the 
expiry of the fixed term of ten years; that 
assertion necessarily implies that any condi- 
tion inconsistent with the exercise of that 
right is unenforceable. Defendants Nos, 3 
to 9 denied the right to redeem in para. 4 
of their written statement and appropriate 
issue was raised. The fact that in para. 12 
of the plaint, there is a reference to July 14, 
192), the alternative date, can make no 
difference. Although therefore in the 
lower Court no express reliance was placed 
onthe doctrine of the clog oa equity, it 
cannot be said that the point was not 
involved in the contentions actually raised. 
More ver, as observed by Lord Watson in 
Connecticut Fire Insurance Co. v. Kasanagh 
6) 
( ‘even where a question of law is raised for the 
first time, upon the construction of a document or 
upon facts either admitted or proved beyond con- 
troversy, it is not only competent but expedient, 
in the interests of justice, to entertain the plea, 
(p. 48U*%).” 

To decide.- whether the stipulation re-- 
ferred to amounts t6*a clog or not, it is 
unnecessary to gointo any question of fact. 
[See also Yorkshire Insurance Co. v. Craine 
(7) at p. 5047 and Bisheshwar Pratap Sahi v. 
Parath Nath (8) at p. 642}.) In the present 
case, the interests of justice require that 
the point should be allowed to be taken 
even granling that it had been raised 
here for the first time. ‘I'he plaintiff, as 
has been shown above, acted with care 
and diligence, but the morigagees resorted. 
to trickery with a view to make redemp- 
tion difficult. ‘he objection therefore 
fails. 

(© (1892) A O 473;61L J P O 5067 L T 503; 67 
i (7) (1922) 2 A © 541; 91 LJ PO 228; 66 S J 708; 
38 T L K 845; 1822 W O & IRep, 316; 128 L T 77. 

W) 56 A634; 151 Ind. Gas. 41, A IR 1934P O 
213; 61 1 A 373;7 RP O 43; 11 O WN 2028; 404 
W 303; (1934) A LJ 9:8; 67 M LJ (08; (1931) M WN 
1005; 60 U L J 267;33 U W N1; 36 P L R305; 36 
Bom L R 1179, 15 P L T 763 (P U), 


*Page of (1892) A. U—(Ed | 
{Page of (1922) 2 A C~jEd.j) . 
{Page of 56 A—[Ed.] 
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“The defendants next object to the 
sufficiency of the deposit on two grounds, 
They claim first that a certain sum, alleged 
to kave been expended by them on repairs, 
should have been included. Tnis amount 
is claimed under s. 72 (bi, Transfer of 
Property Act, on the ground that the 
repairs became necessary for the preserva- 
tion of the mortgaged property. It is 
extremely doubtful whether any repairs 
were effected at all before the date of the 
suit. Defendants Nos. 3 to 5 became 
entitled to the mortgage under Ex.I on 
June 17, 1921, and the repairs are alleged 
to have been made in December 1920. By 
that time they had not (it is .admitted) 
even paid the consideration for the assign- 
ment although they profess to have obtained 
Possession. It is further improbable that 
any repairs would have been effected just 
as the due date was approaching. The 
accounts produced, as a glance at them will 
show, were not maintained in the regular 
course and they cannot be acted upon. 
Moreover, granting that the repairs were in 
tact made, we agree with the learned trial 
Judge, that it has not been shown that they 
became necessary for the preservation of the 
property. This contention is, therefore, dis- 
allowed. : 

It is-next contended that the mesne profits, 
of- which defendants Nos. 1 and 2 had been 
deprived for the period between June 24, 
1913, and September 21, 1914, ought to have 
been included . Regarding this amount two 
questions arise: first, are these prolits legally 
recoverable from the plaintiff? and secondly, 
if they are, was he bound to inelude the 
value of these profits in the deposit he 
made? The mesne profits claimed fall into 
two periods: (a) from June 24, 1913, when 
Rs. 11,000 were deposited by defendants 
Nos. l and 2 into Court, to July 15, 1914, 
the date of the redemption decree passed 
in O. 5. No. 40 of 1913 and (b) from 
July 15, 1914, the last mentioned date, 
to September 21, 1914, when defend- 
ants Nos. 1 and 2 obtained possession 
through Oourt. As to the profits due 
for the first of the two periods, we entier- 
tain no doubt thatthe claim is barred by 
res judicata. In a redemption suit, the 
account to be takenis of the amount due 
on, the date fixed for redemption and not 
merely up to the date of the suit. Order 
XXXIV, rr.7 and 10 enact so in express 
terms. They provide that an account 
shall be taken, first of the amount due to 
the mortgagee up to the preliminary decree, 
and secondly, of the charges and expenses 
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properly incurred by him from the date of 
that decree tothe date fixed for redemp- 
tion. The language of O. XXXIV,r. 10 is 
significant for, what it contemplates is 
the final adjustment of the amount payable 
to the mortgagee, that is to say, a general 
account has to be taken, which is to be 
complete and final. This view receives 
support from Satyabadi Behara v. Hira 
Bati (9), and Rukhmini Bai v. Venkatesh 
(10), where the question has been discussed 
at length [see also Ram Din v. Bhup 
Singh (11).] 

Then as regards the profits due for the 
second, period, the position is different. After 
payment tothe mortgagee of the money 
payable tc him under the decree, he is 
bound to surrender the property and if he 
fails to doso, his possession is wrongful. 
A suit for subsequent mesne profits is 
maintainable for, in respect of such suit 
no question of res judicata can arise: 
Sahari Dutt v. Sheikh Ainuddy (12), The 
result then is, that defendants Nos. 1 and 
2 could have recovered from the plaintiff 
in a subsequent action, the mesne profits, 
if any, due for the short period of about 
2.months between July 15, 1914, and 
September 21, 1914. Let it be granted 
that this amount was payable by the 
plaintiff to the mortgagees on the date of 
his deposit in Court ; but we fail to see 
under what right the latter could have 
insisted upon this amount being tacked 
on to the sum.due-under the mortgage.’ 
The plaintiff owed no duty to them in : res- 
pect of the suit mortgage ; that is the allr. 
important fact which the defendants’ 
argument has overlooked. When. the 
plaintiff withneld possession from defen- 
dants Nos. land 2, he was acting in his 
Capacity of the. first mortgagee; in the 
present suit, in seeking to redeem the 
property the right, that ne asserts is that of 
the third mortgagee. Tnat these two rights ` 
have vested in one and the same individual, 
the plaintiff, is bùt an accident. Let us 
suppose that Oppilamani’s mortgage had 
never been redeemed by tne plaintiff and 
that the person, whose conduct prejudiced 
defendants Nos. l and 2 was Oppilamani 
himself; in that case, could the defendants 
have put forward the present claim ? Again, 
let us suppose that whe third mortgagee 
was not the plaintiff but someone else; 
in that case could the defendants have 


(9) 340 223,50 L J 192. 

(10) 31 B 527; 9Bom L R 958, x 

(1) 30 A 225; A W N (1998) 98; 5 A L J 192, 
-(12) 14 Q W N 1001; 6 Ind, Cas, 336, 
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raised the present contention ? In respect 
of the amount due from the plaintiff, 
other remedies may he open to the mort- 
gagees; but it is impossible to uphold 
the contention thatthe deposit was insuffi- 
cient by reason of those sums not having 
been included. 

But then it is contended that the plain- 
tiff, who represents the mortgagor, is bound 
in that capacity to make good the less 
sustained by the mortgagees (defendants 
Nos. 1 and 2). This contention is unsns- 
tainable. The mortgagoris by the terms 
of Ex. B relieved from the duty of giving 
possession, asthe mortgagees themselves 
undertook to redeem the property and re- 
duce it into possession by payment on the 
due date. Ib recites : 


“I have directed youto pay the said ofht amount 
at the period fixed in the otht deed and redeem the 
mortgage.” 


That they entered into such a contract, 
is not surprising for, what does the bargain 
in essence amount to? The sum of 
Rs. 3,000 which the mortgagees paid, was 
to yield n>return until the arrival of the 
due date in 1911. Such profits as they 
were to get were to beonly from the date 
of the redemption, which-means that from 
“1901 to 1911 they were to get no interest 
onthe sum of Rs. 3,000 with which tbey 
immediately parted. On the due 
date again, without reference to the mort- 
gagor, they were to redeem the property 
and enjoy its profits till 1921. ‘There is no 
rate of interest specified, no estimate made 
of the rents and profits and all that the 
deed provides is, that in lieu of interest 
on Rs, 14,000, the profits were to he enjoy- 
ed from 1911 to 1821, though as already 
observed, Rs, 3,090 out of this amount was 
paid on the date of the deed itself in 1901. 
The whole scheme of Ex. B appears to 
negative the notion of anyduty on the 
part of the mortgagor to give possession, he 
was to be paid Rs. 3,000 immediately and 
the mortgagees were to obtain possession 
atthe end of ten years and enjoy the 
profits for a further perind of ten years, 
commencing from the due date. Moreover, 
such loss, if any, sustained by defendants 
Nos. land 2 was attributable to their own 
fault. Inthe fret place they committed 
default by offeringto redeem the property 
not on the due date but two years later, 
and secondly, they could have recovered, 
as pointed out above, the alleged loss, -the 
bulk, if not the whole of it {it is more than 
doubtful if any loes was really sustained 
for the short period between July 15, 1914, 
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to September 21, 1914), in the redemption 
suit itself by claiming it there. There 
was gaod reason for the mortgagor not 
having assumed the responsibilitv at the 
time of Ex. B, for one might well assume 
that the parties were quite alive to the 
fact that, should any delay or default 


occur, the remedy lay in the hands of the 


mortgagees themselves, as it would be 
within their own power to set-off any loss 
against the mortgage amount they were to 
pay. This being so, we must hold that this 
eontention is untenable. 

Further, granting that the Joss can be 
claimed from the original mortgagor, that 
would be recoverable in an independent 
proceeding or by way of counter-claim, but 
itis difficult to see how the mortgagees 
would be entitled to have the loss tacked 
on tothe mortgage amount. So far as 
defendants Nos. 3 to5 are concerned, the 
rights underthe mortgage are assigned to 
them by Ex. 1 (the deed of transfer) but 
the right to the alleged loss is not among 
such rights, not being annexed to the 
mortgage or binding on the land. Bo 
muchfor the benefit of the covenant, but 
there isa further difficulty, as the person 
against whom the covenant is now sought 
to be enforced, is not the original mort- 
gagorbut his assignee, the plaintiff (for 
being the third mortgagee he may be sọ 
regarded). The question is, whether the 
burden of the covenant cau be enforced 
against him. The original mortgagor may 
be under an obligation to recoup the loss 
and that may be an equity available 
against him personally, but there is no 
covenant running with the land, as already 
explained and the plaintiff cannot, therefore, 
in any event be bound: see Ramaraya- 
nimgar v. Maharaja of Venkatagiri (13), at 
p. 318* and the cases referred to therein. 
Provision for payment of interest would 
be a covenant binding on the land but 
it is dificult under the peculiar terms of 
Ex. B., to regard the right to the mesne 
profits as equivalent toright to interest. 
This does not mean that even if the case 
here was one of the interest, the mortgagor 
would have been held liable. So this con- 


‘tention cannot prevail. 


The result then is, that every argament 
directed against the sufficiency of the 
deposit fails : the contention that the plain- 
tiff was not entitled to redsem when the 
deprsit was made, we have alreadv’ ovér- 


(13) 44 M 301; 61..Ind. Oas. 612; AI R 1921 Mad 
183: 40 ML J 236; 12 L W 685; 28M L T 234. : 
De) AN a a a na anana 
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ruled. From the da'e of the deposit (now 
that we have held to be valid) the plaintiff 
will be entitled to mesne profits, and in 
regard to them, two questicns arise; first, up 
to what date is he entit'ed ? and sec ndly, 
atwhat rate? As already stated, the de- 
pesit must be held tohave been made on 
July 2/, 1921. It would appear that same- 
where about the year 1928 or 1925, the 
plaintiff withdrew the amount- from Court. 
In our cpinicn he is not enti:led to mesne 
“profits fiom the date of the withdrawal and 
this would be in accordance with the 
proviso recently added by way of amend- 
ment to s. 84, Transfer of Property Act. It 
reads thus : 

_ “Provided that where the mortgagor has deposit- 
ed such amount without having made a previous 
tender thereof, and has subsequently withdrawn 
the same orany part thereof interest on the prin- 
‘cipal money shall be payable from the date of such 
withdrawal.” 

But the present case is governed by tke 
Act as it stood before the recent an end- 
ment: Tren the question arises, was the 
law, so far as our Court was concerned, 
‘laid down in a sense different from what is 
now enacted by the newly added proviso ? 
In Ramabhadra Therar v. Arunachalam 
Pillai (14), tLe question was more or less 
treated as one of fact. Deposit in Court 
‘being only a form of tender, what seems to 
have been held is, that the same rules are 
applicable to both tender and deposit. In 
Fisher on Mortgages it is stated : 

“Interest will cease to runupon the mortgage 
debt from the time at which a proper tender of 
the whole amount is shown to have been made. But 
it ought to appear that from the time of the tender 
the money was kept ready by the mortgagor and that 
no profit was afterwards made cf it, upon proof 
to the contrary thereof interest will run: Eda. 
6, p. 1851." | 
` In the Full Bench case it is observed 
that the fact of thetender raises the pre- 
‘sumption that ihe debtor continued to bo 
ready and willing to pay, and that the 
burden is cast upon the creditor to show 
“that be was either not willing or unable to 
pay because he had ulilized the moneys for 
other purposes. Jt is unnecessary to consi- 
der the rule regarding the onus of proof. 
From the facis here, namely that the money 
was withdrawn about seven or eight years 
ago and has not been produced even dur- 
ing tLe hearing of this appeal, tLe inference 
to be drawn should be against the plaintiff 
‘applying the teet laid down in the Full Benth 
case : Ramabhadra Thevar v. Arunucha- 
‘lam Pillai (14) We must, theref re, 

(14) 49 M 609; 95 Ind Cas. 108: 12 
ARG M'L J 468; (1926) M W N is U LWI 
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hold thatthe plaintiffisentitled to mesne 
profit from the date of the deposit in- Court 
to the ‘date of the withdrawal. As regards 
the rate, the matter bas not been properly 
gone into by the Subordinate Judge and 
his finding in para 13 of the judgment, it 
is conceded, cannct stand. We have decid- 
ed to call for a finding from tke lower 
Court, on the evidence already on the 
record, in regard to the amount of mesne 
profits to which the plaintiff will, under this 
judgment, become entitled. If the actual 
date of the withdrawal is not shown, it is 
agreed that the accounts shall be taken on 
the footing that the amcunt was withdrawn 
on Sep‘ember 20, 1926, that being the date 
on which the High Court made an vrder 
staying the execution of the decree. The 
case is accordingly remitted to tke lower 
Court, .witha direction that a finding’ shall 
be returned before November $0, objections 
tothe finding, if any may, be filed in one 
week. The memorandum of objections fails 
and is dismissed. The question of cos's both 
of the appeal and the memorandum of 
objections will be dealt with after the 
return cf the finding. hih. 
N.-D. Case remitt: d. 


pai 


LAHORE HIGH COURT 
Civil Revision No. 709 of 1937 
January 1], 1938 

‘Tex Osann, J. 
GIAN CHAND —PLAINTIFF -PETITIONER 
versus 
MOHAMMAD ALI—DsrzNnbaNrT 
— RERPONDENT : 

Uaurious Loans Act (X of 1918), 3.3 (as amended 
by s.50f Punjab Act VII of 1934)—Subsequent mort- 
gage independent of prior mortgage — Consideration 
for subsequent mortgage, amount due on previous one 
—Whether makes them one transaction—Sutt on 
second mortgage only—Account of first mortgage, if 
can be re-opened. : 

In a mortgage executed in 1930, the property mort- 
gaged comprised one-half of the house, andon the 
principal sum thus secured, interest was agreed to be 
paid at 18% per cent. per annum and the term of that 
mortgage was two years. Accounts under that 
transaction were gone into and were finally closed. 
Another mortgage was subsequently executed on 
March 7, 1934, and the property mortgaged by it was 
the whole house and not one-half as before. The 
rate of interest fixed was Rs. 9 on the entire mortgage 
money. The term of this mortgage was also fixed 
different A mortgage suit was filed by the mortgagee 
onthe second mortgage : : 

Held, that in the cireumstances the two transactions 
were independent of each other, and the mere fact 
that the consideration for the second transaction was 
the amount due on the first, would not make them 
one transaction. It was not, therefore, permissible 
to the Court tore-open account of the mortgage 
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‘transaction of 1930 under s, 3 of the Uaurious 
Loans Act,as that mortgage and the Mortgage in 
dispute were two independent transactions, 

Held, further that the suit was not brought on a 
series of transactions but only on the second mort- 
gage which was an independent transaction from the 

t. The explanation to Proviso (1) of s. 3, Usurious 
Loans Act, did not therefore apply. 


O. R. from the decree of the Small 
T Court Judge, Rohtak, ‘dated June 1, 


. 


_ Ms. Fagir Chand Mital, for the Peti- 
tioner. 

Mr. Guleari Lal, for the Respondent. 
Order. - By a registered deed, dated 
March 7, 1984, the defendant mortgaged 
his house with the plaintif for Rs. 875 
for a term of three years. It was stipulated 
that the mortgagor would pay Rs. 9 per 
month in lump sum as interest on the 
mortgage debt. Interest was agreed to be 
paid monthly, and on default, the mortgagee 
was given the right tosue for its recovery 
withont joining a claim for recovery of the 
principal amcunt in the same suit. Under 
this provision the mortgagee brought three 
suits for recovery of interest at Rs.9 per 
month for a period aggregating elevan 
months, and the suits were decreed. By 
these decrees, the plaintiff ‘realized Rs 99 
a8 interest. The defendant also paid out 
of Court interest at Rs, 9 per mengem for 
a further period of 21 months. In this 
way, the plaintiff has realized interest at 
Rs..9 per mensem for 32 months. He has 
now brought the present suit for recovery 
of Rs. 27 as interest for three months, 
from November 7, 1936, to February 6, 1937. 
The defendant raised various pleas, of 
which the cne important for our present 
purposes is that the dealings between the 
parties first began on June 17, 1930, when 
the defendant had borrowed Rs. 550 from 
the plaintiff on a mortgags of o:e-hilf of 
the house and on that transaction, the 
amount due was Rs. 875 on Mareh 7, 1954, in 
lieu of which the mortgage in dispute was 
executed. Jt was accordingly contended 
thst under ».3, Usurious Loans. Act X of 
1912, as amended by s. 5 of (Puojah) Act 
VII of 1934, the whole account from 1930 
should bs re-opened, and if this were done, 
-it would be found that the plaintif had 
been prid on account of interest much 
more than the m-ximum_perm'ssible 
under the Act. The lower Court has 
accepted this plea, and has dismissed the 
suit. 
_, In mv opinion, in the peculiar facts of 
this case it was not permissible to the 
Court to re-open account of the mortgage 
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transaction of 1930. under s. 3 of the Act, 
as that mor'giga and the mortgage in 
dispute are two independent transactions. 
In 1930 the property mortgaged comprized 
one-half of the house, and on the principal 
sum thus secured, interest was agread to 
be paid at 18? per cant. per annum and 
the term of that mortgiga was two-years. 
Accounts under that transaction were gone 
into and were finally closed. The morl- 
gage with which.we are concerned was 
executed on March 7, 1934, and the property 
mortgaged by it is the whole house and 
not one-half as before. The rate of interest 
fixed was Rs. 9 on the entire morigaga 
money, which is much less than 18%per 
cent. per annum. The term of this mort- 
gage was also fixed differently. In these 
circumstances, the two transactions appear 
to ba independent of each other, and tha 
mere fact that ‘the consideration for the 
second transaction is the amount due on 
the first, will not°make them one transac- 
tion. This was practically conceded by the 
learned: Counsel for the respondent. The 
learned Judge has applied the Explanation 
to Proviso 1 of s.3 which lars down 
that in the case of a suit “brougit on a 
series of transactions” the expression. “the 
transaction” means, for the purpose of 
Proviso |, the first of such transactions. 
Admittedly, the preseat suit is not brought 
on a series of transactions but is brougat 
on the transaction of March 7, 1934, only. 
The mortgage of 1930 wasan indépendent 
transaction which had been closed and 
acc. dingly could not be | re-opened ia 
the present suit, To this extent, thersfore, 
the learned Judge has erroneously 
applied the provisioas of 3 3, Usurious Loans 
Act : 
The plaintiff, however, is entitled to have 
the account re-opened from March /, 193¢, 
the date on which the preseat mortgage 
was effected. From that date under 
(Punjab) Act VIL of 1931, the maximum 
simple interest permissible (on a sscured 
loan) ig 12 par ceat. pər aanu n. At this 
rate, the morgages coud notchirge more 
than Rs. #al2-0 par mansem on Ks. 3/5. Ia 
the mortgige-deed, hiwever, interes wis 
stipulated to ba pid in lump sun ab Rs. 9 
per mensem, which is four aanas in excess 
of the maximum -permissible. [ue defend- 
ant has alrealy: paid him ow of Ooart 
interest for 21 months at R39 For this 
period therefore he has chirged Rs. 5-1-0 
in exsass. Similarly for the three months 
covered by the suit, his claimis excessive 
hy 12 annas. Dedacting Rs, 6 from the 
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amount claimed, the plaintiff is entitled to a 
decree for Rs. 21 only. Besides, this interest 
for 11 months at the stipulated rate had 
been realized by decrees of Courts. No 
deduction, however, can be made out of this 
amcunt, under Froviso 2 to s.3 of the 
Act. I accept the petition for revision, set 
aside the decree of the Court below and 
in modification thereof, pass a decree for 
Re. 21 in favour of the plaintiff against the 
defendant. As neither party has been 
successful in full, I leave them to bear their 
own costs, 


8. Decree modified. 


reece 
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MADRAS HIGH COURT 
Letters Patent Appeal No. +8 of 1936 
January 18, 1938 
VENK ATASUBBA RAO AND ABDUR RAHMAN, JJ. 
PUTTA VEERANNA—APPELLANT 
versus 
YEDLAPALLI MOCHARAMMA— 
ae nas RESPONDENT 
adras Hereditary Village Offices Act (III o 
1895), 8s, 13, 21—Village Backes of ACEI 
village alienating his service inam land— Hig 
dismissal and appointment of his widow in his place 
—Suit by widow against alienee Jor recovery of posses- 
sion of land—Suit held exclusively triable by 
Rerenue Court and not by Civil Court. 

Tha Madras Hereditary Village Offices Act does 
not contemplate concurrent 
what in each case has to be determined is, whether 
in view ofthe nature of a given suit, the Act has 
vested jurisdiction „in the Oivil or the Revenue 
Court to. entertain it. Section 13 is the provision 
which confers jurisdiction upon Revenue Courts; 
s. 21 enacts in „positive terms asto when Civil 
Oourts are forbidden to exercise jurisdiction. These 
two sections are complementary, Notwithstanding 
the apparent generality of the language of s. 2} 
the jurisdiction of the Oivil Court under that 
section is taken away in thcse cases in which it is 
ecnferred upon the Revenue Courts by s. 13 
Section 21 expressly excludes the jurisdiction of the 
Civil Court inter alia to take into consideration 
or decide any claim to recover the emoluments of 
any of the offices specified ins. 3. Where it is 
necessary for the, Plaintiff toallege in order to 
maintain his action that the land in suitis an 
emolument of a service inam, the jurisdiction will 
remain with the Revenue Court underg, 13, The 
principle underlying 18 that unless in a given case 
jurisdiction is conferred by s, 13 upon the Revenue 
Court, it should not be deemed to have been taken 
away under 6, 21 from the Civil Court. 

A village blacksmith of a ryotwari village 
alienated to various persons portions of his service 
inam lands. He was thereupon dismissed and his 
widow was appointed to that office, The defend- 
ant as one of the alienees was in Possession of a 
part of the land. The widow brought a suit before 
tie Deputy Oollector for reccvery of possession of the 
and: 

Held, that the suit was exclusively triab 
Revenue Court and not by the Oivil Court, Paes 
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v. Kutiah (2), Kestram Narasimhulu v. Narasimhulu 
Patnaidu (4), Kandappa Achari v. Singara Chari 
(5), and Veeranna v. Venkayya 16), relied on. Rama- 
murthi v. Narayana Gajapathi Raju (3), 
distinguished. 

L. P. A. from the order of Mr. Justice 
Pandrang Row, dated September 14, 1936. 

Mr. D. Suryaprakash Rao, for the Appel- 
lant. 

Mr. D. Narasaraju, for the Respondent. 

Venkatasubba Rao, J.—The appellant 
was a defendant in a suit brought under 
the Madras Hereditary Village Offices Act 
(HI of 1°95). His defence was negatived by 
the Revenue Oourts and a decree ; was 
passed against him. He thereupon 
applied to the High Court for a writ of 
certiorari alleging that the Revenue Oourts 
had no jurisdiction to try the suit and that. 
the proceedings were liable to be quashed. ` 
Pandrang Row, J. refused the writ and in 
the course of his order observed thus: 

“Whether the land itself or the revenue from 
the emoluments of a village office like this is 
obviously within the exclusive jurisdiction of the 
Revenue Court, and the petitioner has failed in my 
opinion to show that the Deputy Collector and the 
Collector of East Godawari had no jurisdiction to 
decide this controversy.” 

The passage quoted above as has been 
conceded by the respondent's learned 
Counsel, proceeds upon a misapprehension. 
There was no issue in the case as wrongly 
assumed by Pandrang Row, J. whether 
the land itself or the assignment of revenue 
formed the emoluments. The reasoning 
of the learned Judge cannot, therefore, be 
upheld, but still we are satisfied that the 
writ was rightly refused. The facts which 
led to the suit may be briefly stated. 
One Manikyam, the village blacksmith of 
Peddada (a ryotwari village), alienated to 
various persons portions of. his service 
inam lands. He was thereupon dismissed 
and his widow Mocharamma was appointed 
to that office. The defendant as one of the 
alienees was in possession of a part cf the 
land. Mocharamma brought the suit in 
question before the Deputy Collector for 
possession, which was decreed by that 
officer. “His decision was confirmed on 
appeal by the Oollector. The question is, 
did they have jurisdiction to entertain the 
suitand the appeal under the provisions of 
the Act referred to above. Sections 13 
and 21 are the governing sections. It has 
been settled by authority that the Act does 
not contemplate concurrent jurisdiction so 
that what in each case has to be determined 
is, whether in view of the nature of a given 
suit, the Act has vested jurisdiction in the 
Civil or the Revenue. Court to entertain it, 
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‘Section 13 is the provision’ which confers 
jurisdiction upon’ Revenue Oourts; s. 21 
enacts in positive terms as to when 
Qivil Courts are forbidden to exercise jurise 
diction. These two sections, it has been 
held, are complementary. In Seetharam 
Naidu v. Rami Naidu (1) the learned 
Judges observe: 

“It is reasonable to hold, notwithstanding the 
apparent generality of the language of s. 21, that the 


jurisdiction of the Civil Court under that section 
is taken away in those cases in which it is conferred 
upon the Revenue Oourts bys. 13.” 


This rule is based upon the general prin- 
ciple of law that every presumption shall 
be made in favour of the jurisdiction ofa 
Civil Court and that it shall not be taken 
away except by express words or by neces- 
_ sary implication: Seetharam Naidu v. Rami 
' Naidu (1). Section 21 expressly excludes 
the jurisdiction of the Civil Court inter alia 
to take into consideration or decide any 
claim to recover the emoluments of any of 
‘the offices specified in a. 3. That the land 
in the present case answers the above 
descripticn is not disputed: see the defini- 
ticn of “emoluments” in s.4. Turning to 
s. 13, the relevant words are; ; 

“any person may sue before the Collector for 
recovery of the emoluments of any such office, on the 


ground that he is entitled to hold such ofice and 
enjoy such emoluments," 


The test for deciding whether the Revenue 
or the Civil Court has jurisdiction has been 
laid down in several cases. Where it is 
necessary for the plaintiff to allege in order 
to maintain his action that the land in suit 
is an emolument cf a service inam, the 
jurisdiction will remain withthe Revenue 
Court under s. 13 of the Act: Pattayya v. 
Kutich (2). Where the plaintiff sues on 
the ground of a trespass or on the ground 
that the land is his private property or upon 
the fooling of a lease that has expired, 
there is no need for him to rely upon the 
fact of the land being an emolument of a 
service inam. In such cases the Oourts 
have held that the suits are triable by the 
Civil and not the Revenue Court. And 
what. is the principle underlying this ?— 
that unless in a given case jurisdiction is 
conferred by s. 13 upon the Revenue Court, 
it should not be deemed taken away under 
s. 21 from the Ojvil Court. The appellant's 
Counsel contends that s.13 is confined to 
suits by persons claiming to be entitled to 
an office and does not apply to suits by 
these holding an office; in other words, 
as the present suit for emolvments is by a 

(1) 33 M 208; 5 Ind. Cas. 137; 20M LJ 91 


(2)5 L W 151; 37Ind. Cas. 918; AI R 1917 Mad 
88; ben MN WZ, 
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person holding an office, that is to say, by 
a person already appointed to it. the section 
does not apply. He relies for this position 
upon the observations of Waller, J. in 
Ramamurthi v. Narayana Gajapathi Raju 
(3) at pp. 370 and 371*. In that case there 
was a difference of opinion on a certain 
question—with which we are not concerned 
—between Waller, J. and Krishnan 
Pandalai, J. As Waller, J. observes, the 
suit there was 

“not one to recover theemoluments of an office, but 
to eject the persons who are alleged to have tres- 


passed upon some inam land, which forms part of the 
emoluments of the ofice,” * 


As already noticed, the case being one of 
trespass, that would have been a sufficient 
ground for holding that the Civil Court's 
jurisdiction was not taken away. As 
recognized by Waller, J. himself (and that 
is evident from the introductory words 
“apart from") his observations that follow 
those words are obiter. In the judgment of 
Krishnan Pandalai, J., there is no indica- 
tion that he agrees with these obiter dicta. 
Wallace, J., the third Judge to whom the 
case was referred, has said nothing by way 
of endorsing the opinion of Waller, J. which, 
as that learned Judge himself points out, 
is in direct conflict with the decisions on 
the print. In Kesiram Narasimhulu v. 
Narvasimhulu Patnaidu (4) the plaintiff was 
the holder of the office of karnam and the 
defendant resisted his claim on the ground 
that the land in suit was not the emolument 
of the office but was the private property of 
the plaintiff, which passed to the defendant 
in execution of a decree obtained by him 
against the former. The case was heard by 
three Judges, and Miller, J. in the course 
of his judgment thus observes: 

“He (the plaintiff) can therefore only succeed by 
showing (1) that he is the kurnam of the village 
entitled as such to enjoy thejemolumsnts, and (2) that 


the land for which he sues is the emolument of his 
office." 


Here isa clear recognition that a person 
holding an office can sue unders.13. In 
Puttayya v. Kutiah (2) already referred 
to, the plaintiff who brought the suit was 
a person actually holding the office and 
Spencer and Phillips, JJ. adopted the 
principle laid down by Miller, J. in the 
earlier case. Again in Kandappa Achari v. 
Singara Chari (5) where the suit was 


(3) 56 M 366; 141 Ind. Cas. 307; AI R 1933 Mad, 
ae 64M LJ 361; 36 L W 817; Ind. Rul. (1933) Mad. 


(4) 30 M 126; 16 M L J 514 (F B). 
(5) 25 L W 299; 99 Ind. Oas. 
Mad 433. 


* Pages of 56 Mad, —[ Ed] 


972; A I R1927 
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brougbt by certain hereditary blickemiths, 
it was observed: 

“All suits for the emoluments of an office on the 
ground that the plaintiff is holding the office must 
primarily be brought in the Revenue Oourt: see 
p. Ka . 


There appears no reason why the view 
uniformly held in these cases should now 
be departed frem. The point again arose 
in Veeranna v. Venkayya (6) where K. 9. 
Mencn, J. rightly treated the observations 
of Waller, J. as obiter. As a question of 
construction, a plaintiff even when he hap- 
pens to be a person actually holding an 
office, has to allege in his plaint “that he 
is entitled to hold such office’— which means 
no more than that he is the rightful office- 
holder, which in tora is the basis of his 
right to the emcluments claimed. The 
writ of certiorari was, therefore, rightly 
refused. The Letters Patent Appeal fails 
and is dismissed. Each party will bear 
his or her own costs, 

N.*8. Appeal dismissed. 

(6) (1937) 1 ML J 37; 168 Ind. Cas. 945; AI R 1937 
Mad. 159; (1936) M W N 1227; 45 L W 125; 9R N 677, 

*Page of 25 L. W.—|Ed.| 








RANGOON HIGH COURT 
Miscellaneous Appeal No 35 of 1938 
November 16, 1938 
Roneets, O. J. AND Moszty, J. 

AH OHONE —APPRLLANT 
veETSUS 
.P. A. MOHAMED ALI AND orpers— 
RESPONDENTS 

Insolvency—Priority—O ficial Assignee or creditors 
permitting insolvent to tradePerson advancing 
money to insolvent for carrying on business—Oficial 
Assignee or creditors cannot claim upon such person 
to have assets applied for their own benefit—Such 
person's claim constitutes prior charge to that of 
Receiver. 

If the Official Assignee or creditors have per- 
mitted the insolvent to trade, they cannot claim 
upon the .person who may be allowed to supply him 
with stock-in-trade, materials or cash for the pur- 
pose of carrying on his business, to have those 
assets taken and applied for their own benefit in 
the insolvency. Their object in allowing him to 
trade must be taken to be with a view to obtain 
some advantage out ofthe surplus profits which have 
been acquired when the trading is over and all 
necessary outgoings incident to the trading have 
been paid, The claim of person who has supplied 
money for business constitutes a prior charge over 
any claim by the Receiver. Troughton v.Gitley(1) 
Tucker v.  Hernaman (2), Moses Kerakoose v, 
Benjamin Brooks (3) and Engelback v. Nixon (4) 
relied on. : P 

Misc. A. against an order of the District 
Court, Amherst, dated April 1, 1938. 

Mr. P. K. Basu, for the Appellant. 

Mr. K. C, Sanyal, for Respondent 


No.1, 
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Roberts, ©. J.—This appeal comes 
before us in the following circumstances : 
One Ah Yin was adjudged insolvent under 
the Provincial Insolvency Act on April 11, 
1935. His discharge was refused in January, 
the following year, and in September 1936, 
being desirous of carrying on business as 
a contractor, he made an application to the 
District Judge of Amherst in order that his 
position might be ascertained and regu- 
larized. Thereupon, on September 1?, 1936, 
the learned District Judge made a general 
order in the following terms : 

“Mr. Rahim files an application for an order to 
deposit: one-fifth of the nett income into Court, 
No such order can be made now as discharge has 
been refused, no conditional discharge being grant- 
ed with any stipulation as to future earnings. 
There is no prohibition against the insolvent 
undertaking work, but he will be liable to account 
for all his earnings and pay the surplus into Oourt 
after necessary expenditure for the subsistence of 
himself and his family.” 

the 


After this order had been made, 
insolvent went to the pressnt appellant Ah 
Qhone to wham he disclosed the position 
and to whom he showed the order and 
obtained advances from him whereby to 
carry on his business as a contractor. 
When the bills came, one of the creditors 
moved for payment into Court, and it is 
now sought to say that the words “account 
for sll his earnings” in the order of the 
learned District Judge must mean “account 
for all his gross receipts from all sources,” 
and that all property acquired by him at 
any time after the date of his adjudication 
and before his discharge, by reason of the 
words of the Provincial Insolvency Act, 
vests forthwith in the Receiver. I notite in 
the judgment of the learned District Judge 
an observation that even if the insolvent 
created a charge in favour of his creditor, 
the latter would have no-remedy in the 
TIasolvency Court. Tais conclusion was 
arrived at by reason of the fact that the 
relevant anthorities were not cited to the 
learned District Judge. 

It is clear from a long line of English 
cases that if a man having a lien stands by 
and lete another make a new security, he 
shall be postponed. Those were the words 
of Lord Camden in Troughton y. Gitley (1), 
and the seme principle was laid down in 
Tucker v. Hernaman (2). The Eaglish 
authorities have been applied in Moses 
Kerakoose v. Benjamin Brooks (3), in which 
Lord Kingsdown, who delivered the judg- 

(1) (1766) Amb. 630; 27 E R 408, 

(2) (1853) 4 De GM & G 395; 22L J Oh. 791; 17 
Jur. 723; 1 Sm. & Q 394; 43 ER 561, 

(3) 8 M I A339; 4W RPO 61;1 Suther. 426; 1 
Sar. 778 (P 0). E 
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ment of the Board, dealt with, the then 
Indian Statutes (Lith and 12th Vict, c. 21), 
under s. 7 of which the assignee obtained 
tights over the insolvent’s property. 
Ancther case which is in pointis that in 
Engelback v. Nixon (4, and the cases which 
I have cited have never been seriously 
questioned. Again in In re Rogers Ex 
-parte Collins (5), it is clear that the dis 
tinction which was discussed there bet- 
wéen the personal earnings of an insolvent 
‘and the profits of his trade was one 
between nett earnings and nett profits. 
It has never been st any time suggested 
that if tne Official Assignee or creditors 
permitted the insolvent to trade, they can 
claim upon the person who may be allowed 
to supply him with stock-in trade, materials 
or cash for the purpcse of carrying on his 
business, to have those assets taken and 
applied for their own benefit in the insole 
‘vency. Their object in allowing him to 
‘trade must be taken to be with a view 
to obtain some advantage out of the surplus 
profits which have been acquired when 
the trading is over and all necessary out- 
goings incident to the trading have been 
paid. : 
Accordingly, in my opinion, the decision 
‘of the learned District Judge was wrong, 
and this appeal must be allowed and the 
‘Judge directed to deal with Ah Chone’s 
applicaticn upon its merits, his claim, if 
substantiated, being cne which constitutes 
a prior charge over any claim by the Recei- 
ver. Costs seven gold mohurs, 

"Mosely, J.—I agree. 
"8. Appeal allowed. 


eal (1875) 441, JOP 396;100P 645; 33 L T 


“(GG (184) 1 Q B425; 63 L J QB178; 10 R 469; 70 
LT 107;1 Manson 387. 


i MADRAS HIGH COURT 
. O.vil Revision Petition No. 1036 of 1936 
` : March 11, 1938 
- Appor RAHMAN, J. 
MOHAMED ROW THER— PETITIONER 


: TETSUS 
TINNEVELLY MUNICIPAL COUNCIL 


— RESPONDENT 

Transfer of Property Act (IV of 1882), ss. 107, 105, 
53-A—Letting out of a right to collect fees of 
slaughter-house and fish bazaar is lease—Such lease 
executed only by lessee—Validity of—S. 53-A is 
generally only available to defendant — Exceptions 
stated — Madras District Municipalities Act: (V of 
1920), ss. 69, 68—Municipal Councillors, if can sign 
contract at any time—Contract not in conformity with 

` & 69 (2)—If can be enforced by the Municipality— 
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Lease invalid not being in conformity with ss. 88; 69 
and s. 107, Transfer of Property Act (IV of 1882) 
—Lessee securing benefit under such lease—Munici- 
pality isentitled to relief under s. 69, Contract Act 
(TX of 1872), 

A right to collectfees of slaughter houses and fish 
bazars amounts to a profit arising out of land and 
falls within the definition of immovable property as 
given in g. 3, cl. 25, General Clauses Act. It would, 
therefore, fall within the definition of a “lease” ag 
defined in s. 105, Transfer of Property Act, and would 
require to be executed by both the lessor and the 
lessee under s. 107 cf the Transfer of Property Act. 
Where, therefore, such a lease is executed by the 
lessee and presented for registration by him, but at 
the time of the registration it is not executed on 
behalf of the lessor, it is invalid. [p. 300, col. 1.] 

Section 53-A, Transfer of Property Act is generally 
speaking only available to a defendant. It is only 
in exceptional cases such ss in a suit for specific 
performance that it may be availed of by the plaintiff. 
Apart from s. 53-A, the doctrine of part performance 
is not applicable to India. Ramakrishna Jha v. 
Jainandan Jha (4), relied on. [p 301, col 11 

The Municipal Councillors cannot be held to be 


` entitled to sign a contract at any time —even if they 


do so after years and just before the institution of the 
suit, this would be unreasonable. A contract cannot 
remain in a state of suspended animation for an 
indefinite period. It should, therefore, be signed by 
them either almost immediately or within such a 
period as may not be considered to be unreason- 
aoe in the circumstances of the case, [p. 300, col. 


A contract is a bilateral act and necessarily im- 
plies mutuality. Ifitis not binding on one party, it 
-cannot be held to be binding on the other as well, 
It cannot, therefore, be contended that a contract 
which is not in conformity with the provisions of 
s.69, Madras District Municipalities Act, is not 
enforceable only against the Municipality but can be 
enforced by the Municipality against the other 
party to the contract. Municipal Council, Tiruvarur 
vy. Kannuswami Pillai (2) and Municipal Council, 
Dharapuram v. Mohammad Ismail (3), relied on, 

ibid. 

Although a lease granted by the Municipality 
whichis not in conformity with the provisions of 
s8. 68 and 69, Madras District Municipalities Act, 
and s. 107, Transfer of Property Act is invalid, yet a 
suit based upon sucha lease cannot be dismissed on 
the technical ground; if the lessee has secured the 
benefit under the lease, and the Municipality is 
entitled to reliefunders 65, Oonfiact Act, - 

C. R. P. from the decree of the Bub- 
Judge, Tinnevelly, in S. O. 8. No. 170 of 
1935. 

Mr. S. K. Ahmed Meeran, for the Peti- 


tioner 


Mr. P. N. Marthandam Pillai, for the 
Respondent. 
Order.—This revision arises from a 


decree passed in a suit filed for recovery 
of two cists for Ncvember and December, 
1934, under a lease dated March 22, 1934 
(Ex. A) executed by the defendant in favour 
of the Tinnevelly Municipal Council under 
which the right to collect the fees of 
slaughter-houses and fish bazaars was let 
by the latter to the former. The right to 
collect fees for the above-mentioned places 
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amounts to a profit arising out of land and 
falls within the definition of immovable 
property as given in s. 3, cl. 25, General 
Olauses‘Act. It would, therefore, fall within 
the definition of a “lease” as defined in 
s. 105, Transfer of Property Act, and would 
Teqnire to be executed by both the lessor 
aud the leases under s. 107 of the Act, 
The lenge was for one yeer but inasmuch 
as a yearly rent was reserved, it could 
only be made under a registered instru- 
ment, although one-fourth of the rent was 
paid by the lessee in advance at the 
time of the execution of the lease and the 
remaining three-fourths was recoverable in 
nine monthly instalments. It is true that 
the lease was executed by the lessee and 
presented for registration by him, but at 
the time of the registration it was not 
executed on behalf of the lessor, although 


certain signatures purporting to be those’ 


of the President andtwo members of the 
Tinnevelly Municipal Oouncil appear to 
have been put after registeration on the 
document itself. This is clear from the 
registration copy of the lease filed on 
behalf of the defendant. 

it would thus follow that the lease fails 
to fulfil the requirements of s. 107, Trans- 
fer of Property Act and wculd there= 
fore be invalid. The Counsel for the 
respondent has tried to meet the conten- 
tion by characterizing the instrument 
(Ex. A) as an agreement to lease. But the 
tenor of the document leaves no doubt in 
my mind that it falls within the definition 
of a leaseand not that of a mere agree- 
ment as suggested by him and found by 
the lower Oourt. This interpretation 
receives its support also from the fact 
that an agreement to let the right to col- 
lect feesfrom slaughter houses and fish 
bazaars was executed on January 3, 1934 
.and has been produced by the plaintiff 
(Ex. ©). Moreover, this is a contract of 
more than Rs. 1,000 and the sanction of 
the Municipal Council had to be taken under 
a. 68 (2), Act V of 1920 before it was made. 
A copy of the resolution of the Municipal 
Council authorizing the President or the 
members to execute the lease as required 
by s. 68, District Municipalities Act has not 
been prodaced on behalf of the plaintiff 
and in the absence of any such authority, 
it would be difficult to hold- even if the 
registered lease deed was signed by the 
President and two other members—that they 
did so under the authority of the Municipal 
Council. 

These are not the only objections which 
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have been raised on behalf of the peti- 
tioner. His Counsel further contends that 
the lease is unenforceable as it does not 
comply with the provisions of œa. 69, 
District Municipalities Act, under which 
the lease has to be signed by two Munici- 
pal Councillors. The respondent's Counsel 
urges in reply that the lease has been 
signed by them although after it was 
registered. He is not in a position, however, 
to state the date on which it was signed. 
It was for the Municipal Council to prove 
that the formalities required bys. 69 were 
duly observed and in view of the only 
witness who was examined on its behalf 
and whose statement cannot be accepted, 
ashe stated that the signatures of the 
Councillors were placed on the document 
before registration, I cannot assume that 
the terms of the section were complied 
with Moreover, the date on which these 
signatures were placed on the lease had to 
be established. The Municipal Councillors 
cannot be held to be entitled to sign a 
contract at any time—-even if they do so 
after years and just before the institution 
of the suit, this would be unreasonable. A 
contract cannot remain in a state of suspend- 
ed animation for an indefinite period. 
It should, therefore, be signed by them in 
my opinion either almost immediately or 
within such a period as may not be 
considered to be unreasonable in the cir- 
cumstances of the case. 

The penalty for the omission cf this for- 
mality is provided in s. 69 (2) which de- 
clares a contract made otherwise than in 
conformity with the provisions of s.69 and 
the last preceding sections, to he not binding 
on the Municipal Oouncil. It has been argued 
that this provision only means that the lease 
is not binding on the Municipal Council but 
it does not lay down that it would not be 
binding on the other party. In other 
words the contention is that it is not 
enforceable against the Municipal Council 
but can be enforced by the Municipal Coun- 
cil against the other party to the contract. 
This has no force in my opinions A 
contract isa bilateral act and necessarily 
implies mutuality. Ifitis not binding on 
one pariy, it cannot be held to be binding 
on the other as well, The same view was 
taken in Raman Chetty v Municipal Council 
of Kumbakonam (1), Municipal Council, 
Tiruvarurt v. Kanuswai Pillai (2), and 


(1) 30 M 290; 2 M L T 294. 

(2958 M L J 377; 127 Ind. Cas. 120; A I R 1930 Mad. 
600: 53 M 352; 31 L W 271; (1930) M W N 140; Tnd. Rul, 
(1930) Mad. 936, 
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Municipal Council, Dharapuram v. Mohame 
mad I.mail (3). The conclusion is there- 
fore irresistible that the document has not 
been executed by the lessor and fails to 
comply with the mandatory provisions of 
ss. 68 and 69, District Municipalities Act, 
and of s. 107, Transfer of Property Act. 
It cannot, for the reasons given above, be 
held to be enforceable and the action of 
the Municipal Oouncil on the basis of such 
a tontract cannot be sustained. 

Ittas been contended on behalf of the 
Petitioner that the document being inad- 
missible for want of registration and being 
unenforceable for want of the requisite 
authority of the Muincipal Council and in 
the absence of Municipal Councillors’ 
Signatures as required by law, the suit 
should have been dismissed. In reply, the 
respondent’s Counsel tried in the first 
instance to invoke the doctrine of part per- 
formance as defined in s. 53 A, Transfer of 
Property Act. This is, however, based 
ona misconception. Section 53-A, Transe 
fer of Property Actis generally speaking 
only available to a defendant. It is only 
in exceptional cases such as in a suit for 
specific performance that it may be availed 
of by the plaintiff. Apart from s. 53-A 
the doctrine of part performance is not 
applicable to India: see Ramakrishna Jha 
v. Jainandan Jha (4). This contention must, 
therefore, be decided against the res- 
pondent. 

The Counsel for tbe respondent tried to 
argue in the end that having secured the 
benefit of the lease, it would be extremely 
unjust to dismiss the plaintiff's suit on 
merely technical grounds when it is pose 
sible to grant relief on the principal undere 
lying s. 65, Oontract Act, and decree the 
claim as the amount of compensation can 
be very fairly taken to what the defendant 
had agreed to pay each month. On the 
other hand it is contended mainly on the 
authorities in Young & Co. v. Mayor, etc. of 
Royal Leamington Spe (5), Raman Chetty 
V. Municipal Council of Kumbakonam 
(1) and Sriviliputtur Municipal Council 
V. Arunacnal Nadar (6), that the 
grant of relief in the manner sug- 
gested by the plaintiff's Counsel would 
virtually reduce the wholesome provision 


(3) A IR 1938 Mad. 90; 176 Ind. Cas, 584; 46 L W 
£92; (1937) M W N 1105; 11 R M 120. 

(4) 14 Vat. 672; 157 Ind. Cas. 98; A I R 1935 Pat. 
291; 16 PL T451;1 BR 713;8R P 90(F B). 

(5) (4883) 8 A O 517;52 LJ QB 713; 39L T 1; 31W 
R 925, 47 J P 660 


6A IR 1933 Mad, 332; 144 Ind. Cas, 784; 37 L W 
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of the statute to a nullity. It was further 
urged that it was impossible to pass a decree 
at once as the defendant had suffered heavily 
in consequence of another person carrying 
on similar trade in the vicinity and that 
the Municipal Oouncil did not help the 
defendant in either removing or getting 
rid of him in spite of several representations 
made in this behalf. The Counsel for the 
petitioner also stated that evidence in 
regard to the loss suffered by his client 
was not led in the case as his client was 
advised that the sut was not maintainable 
on tLe basis of the lease which was .both 
inadmissible and unenforceable. ‘Tnere is 
a great deal of force in these contenticns 
but I consider it to be inequitable to 
permit the defendant to succeed on the 
merely technical objections when he has 
apparently had advantage of the lease and 
it is possible to gointo the merits of the 
case on the principle underlying 8. 65, 
Oontract Act, and to ascertain ifthe plain- 
tiff is entitled to any relief. ÍI do not 
think the invalidity of the lease prevents 
the Municipal Council from recovering such 
amvunt as may be found to be reasonable 
in the circumstances. On the other hand 
it is impossible for me to decide the 
case as it stands, on the ground that the 
rent agreed to be paid by the defend”: nt 
should be considered to bea fair me” sure 
of compensation to be awarded undər 
s. 65, Contract Act. There i8 D, sufficient 
data before me to adjust eqv’ ties between 
the parties, ifthe ground t complaint as 
urged by the defendsyt in his written 
statement has any truth at all. The 
question asto what amount is reasonable 
has not been gone inko as the case proceeded 
upon the lease alone, 

Lam therefore compelled ina case like 
this to set aside the decree of the lower 
Court and remand the suit for a de novo 
trial granting leave to the plaintiff to 
amend its plaint claiming relief under 
s, 65, Contract Act, to which the defend- 
ant would, in the ordinary course, be 
entitled to plead. The parties will then 
lead such additional evidence in the case 
as they: think necessary. In the circum- 
stances of the case, however, the plaintiif 
shall pay asum of Rs. 10V as costs tothe 
defendant which will not be taken into 
account in taxing the costs of the suit, 
The revision petition is, therefore, allowed 
and the suit remanded to the lower Court. 
for disposa] according to law bearing the. 
directions given above in mind. 

N.B. Suit remanded, 
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Sepiember 13, 1938 
Wassoopew AND SEN, JJ. 
BASAWANTAPPA MALLAPA 

BHOPALPUR—PLAINTIFF—ÅPPELLANT 

veTsUs 

MALLAPPA MALLAPPA BHOPALPUR 

AND OTHERS——DEFENDANTS—RESPONDENTS 

Hindu Law~Adoption— Bombay Presidency— 
Co-parcener alienating property without necessity 
or in excess of hia share—Alienation, if can be 
challenged by co-parcener adopted subsequently— 
Simultancous adoptions — Both are void. — 

In Bombay Presidency an alienation of the 
co-parcenary property by a c)-parcener even without 
any justifying necessity or in excess of the interest 
ofthe alienating co-parcener, is binding upon a 
co-parcener adopted after the date of the alienation. 

|{Case-law,considered.] 

Hindu Law does not encourage plurality of 
adoptions, and simultaneous adoptions of two sons 
by a widow toher deceased husband are both void. 
Asthe object of affiliation is to confer spiritual 
benefits on the father in the absence of a natural 
born son, it is reasonable to suppose that the law 
would not permit him to do more than what it was 
legitimately essential for the purpose, And an 
adoption of one son is sufficient to satisfy those 
requirements. Rungama v. Atchama (i), Mohesh 
Narain Moonsht v. Taruck Nath Moitra (2), Bhuja- 
gonda Adgonda v. Babu Bala Bokare (3), and Akhoy 
Chunder Bagchi v. Kalapahar Haji (4), relied on. 

F. A. from the dezision of the First Class 
Sub-Judge, Dharwar, in Special Suit No. 63 


of 1934. 
Mr. G. A. Desai, for Mr. A. G. Desai, for 


the Appellant. 


Messrs. S. R. Joshi and S. B. Jathar,. 


for Respondents Nos. 2, 3 and 4, res 
pectively. 


Wassoodew, J.—This is an appeal by 
the plaintiff against the decree of the 
First Class Subordinate Judge of Dharwar 
granting possession to him of halt share 
only in those properties of the faimjy which 
were not alienated to defendants Nos. 2 and 
3 by the plaintiff's cousin prior to his 
adoption on January 29, 1934. The plaint- 
ifs claim inthe suit related to a half 
share in the entire properties which were 
in the possession of his adoptive father 
and the latter's brother prior to the aliena» 
tions between 1926 and 1932. The 
material facts on which the claim was 
based are these: The properties in dispute 
belonged at onetime toone Ayyappa and 
his brother Basappa and the four sons of 
the latter by name Mallappa, Shivlingappa 
Gadigeppa and Karbasappa. Mallappa 
and Snivlingappa were born of one wife 
and Gadigeppa and Karbasappa of another. 
It is not known whether the brothers 
yAyappa and Basappa were divided. But 
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it appears that after the death of Ayyappa 
prior to 1896, Basappa gave his two sons 
Shivlingappa and Uadigeppa in adoption 
simultaneously to Ayyappa's widow Bhi- 
vakka. Notwithstanding that adoption, 
Basappa and his chiidren continued to 
live as before in union. Some time after 
the adoption, Basappa divided the estate 
into three parts. After reserving one 
part consisting of a few items of the 
family property to himself, he conveyad 
the other two of equal extent, one to 
Mallappa and Shivlingappa jointly, and 
the other to Gadigeppa and Karbasappa. 
The effect of that division and allotment 
was disputed at the trial. Batit is con- 
ceded on eitherside. for the purpose of 
this appeal that Shivlingappa and Mallappa 
took the property a8 joint tenants, And 
the learned trial Judge's conclusion ın that 
respect upon the evidence that both 
Shivlingappa and Mallappa treated the 
estate as their joint property seems to be 
correct. ‘the deed of allotment (Ex. 81) 
has not been translated, and, therefore, it 
was not found possible to explain its con- 
tentsto the Court. Shivlingappa died in 
1403, and his brother Mallappa in 1911. 
The latter left no children but two widows 
Sankava and Balavva, of whom the former 
re-married in or about the year 1919 
Shivlingappa’s son, who is ‘responsible for 
a large part of these alienations in dis- 
pute, died in 1929 leaving 4 son the 
present defendant No. 1, a minor, born in 
1922. After the alienations, Balavva, the 
junior widow of Balappa, adopted the 
plaintiff on January 23,1934. ‘The factum 
ofthat adoption is not seriously disputed 
inthis appeal and we accept the conclu- 
sion of the lower Uourt that thefé is 
sufficient aad satisfactory evidence to 
prove it. 

The plaintiff has alleged that his adop- 
tive father Mallappa had separated from 
his brother Shivlingappa after the allot- 
meni vf 1896, that after his father’s death 
the entire property wasin the possession 
of Shivylingappa’s son aod grandson with 
the consent of his widowed mother, and 
that he is entitled tothe specific items of 
property of his father mentioned in the 
Sch. B to the plaint or in the alternative, 
his half share in the entire family property 
after division. it is further said that Sniv- 
lingappa’s son, the principal alienor in 
this case, was addicted to vice and that 
his alienations are not binding on the 
plaintiff and donot affect his share. It is 
on the footing that the property since its 
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ed that this appeal has been argued, there 
being no reliable evidence of the alleged 
division between Mallappa and Shivlin- 
gappa. 

The Jearned trial Judge has held that 
although the alienor had contracted vicious 
habits and squandered away the income of 
his property, which was considerable, the 
alienations effected by him and those by 
his son during his minority through hia 
guardian,to pay off several debts of his 
father, have not been proved to have been 
made to satisfy the vicious propensity of 
the alienor and that at least it could not 
be said that any part of the alienations 
was for an immoral purpose. On the other 
hand, he has found that there was an 
honest enquiry by the alienees, and that 
much the larger part of the alienations was 
for payment of antecedent debts and for 
legal necessity, such as buying of bullocks, 
paying rent and assessment and repairing 
agricultural lands. He therefore held 
that these alienations could not be ques- 


- tioned; more so, because the plaintif, hav- 


ing been adopted subsequently to the 
alienations, could not, in law, impeach them. 
Accordingly, the plaintiff was given half 
share in the property that had remained 
in the family atthe dateof the adoption. 
One award decree which confirmed the 
alienaticns was also held to be binding on 
the plaintiff as well as the parties thereto, 
namely defendant No. |, In regard to~the 


- debt of-defendant No. 4, who had threaten- 
: ed execution but whe had not appeared in 


- any discussion of the plaintiff's 


this suit, the learned trial Judge without 
liability 
ordered that the plaintiff was bound to pay 


“ that debt. 


The principal controversy centres round 
the question whether the alienation of the cc- 
parcenary property even without any justi- 
fying necessity or in excess of the intereat 


‘-of the alienating co-parcener, is binding 


. dispute by Basappa. 


- the lifetime 


upon aco-parcener adopted after the 
date of tbe alienation. That question need 
not be complicated by the fact of the 
simultaneous adoptions of 1896 prior to the 
allotment and division of the property in 
Those adoptions, we 
think, were altogether void. Jt is settled 
law since the ruling in Rungama v. Atchama 
(1), that a successive adoption during 
of another adopted son 18 
invalid. We were referred to certain texts 
cited in the learned treatise on Hindu 


‘a)*4 MIA1; 7 WR57; 1 Suther 197; 1 Sar 313 
(P ©). $ ii 
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Law by Golapchandra Sarkar Sastri, Edn. 
7 at p. 189, in support of the view that the 
Hindu Law encourages plurality of adop- 
tions. Those quolations from Usanas and 
Brihaspati are as follows: 

“Many suns should besecured, possessed of good 
character and endowed with virtue: if amongst 
them all, even one goes to Gaya, and if having 
arrived at Gaya performsthe Sradha, the paternal 
ancestors being saved by the same, attain the 
highest state.—Usanas, 

Allthe paternal ancestors apprehending fear of 
the infernal regions ale desirous that that son who 
will go to Gaya will become our saviour. Many 
sons should be secured if eyen one may go to Gaya 
or perform the horse sacrifice or dedicate the Nila 
bull —Brihaspati.” 

It seems irom the comments of the learn- 
ed author, who was trying to extol the 
importance of an aurasa son from the 
spiritual point of view, that the reference 
is not to be regarded as an encomiastic 
and uncritical estimate of the author.ty 
regarding the merit of affiliation of subsi- 
diary sons. Thisis what he has stated 
(p. 194) : 

“If one carefully reads the passages of the Smrities 
extolling the importance of sons in a spiritus 
point of view, he will find that they ail relate 
primarily tothe real legitimate ‘sons, and not to 
the secondary sons." 


It may be thatin this case simultaneous 
adoptious were rescrted toas a device to 
evade the rule in Hungama v. Atchama (1). 
But, if that were so, the matter has been 
set at rest by clear pronouncement against 
the validity of a second adoption during 
the lifetime of a previously adopted son 
in Mohesh Narain Moonshi v. Taruck Nath 
Moitra (2), see also Bhujagonda Adgonda 
v. Babu Bala Bokare (3). As the object 
of affiliation isto confer spiritual benefits 
onthe father in the absenceofa natural 
born son, it is reasonable to suppose that 
the law would not permit him to do more 
than what it was legitimately essential for 


the purpose. And ıt has been held that 
an adoption of one son is sutficient 10 
Satisfy those requirements: see Akhoy 


Chunder Bagchi v. Kalapahar Haji (4). 
But the decision on the question of the 
legality of the adoptions is of no conse- 
quence ; for it is now expressly admitted 
that the estate in dispute was possessed 
even after that adoption by Mallappa and 
Shivlingappa under the deed of 1896 ag 
joint tenants. That would indeed be so if 
the interest was conveyed by the father to 


(2) 20 O 487; 20 IA 30;6 Sar 261(P 0). 
(3) 44 B 627; 57 Ind. Uas. 573; A IR 1920 Bom 115: 
22 Bum LR ok , 


(4) 12 O 406; 12 IA 196; 4 Sar 678; 9 Ind J 
eC. , ur 400 
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his two sons under the circumstances ex- 
plained by the lower Oourt without express 
words of severance. The learned trial 
Judge has found that Shivlingappa and 
Mallappa lived together as joint tenants, 
even after the adoption, by mutual agree- 
ment, as the whole course cf their conduct 
‘Suggests. It is important to note that after 
the deaths of Ayyappa and his nephew 
Mallappa, their widows did not claim the 
property of their husbands as heirs. 
of these,’ Balavva, was content to claim 
‘mere maintenance from the son of Shiv- 
liogappa.’ It may also be noted that upon 
the division by the father of this family 
property, the status of the two brothers 
would be a matter of proof and not presump- 
tion: see Rudragouda v. Basangouda (5). 
Apart frcm the admission in argument, it 
is not possible in our opinion to draw a 
legitimate inference from the circumstances 
and the absence of evidence of separate 
demise or enjoyment, that Shivlingappa 
and his brother intended to hold the pro- 
. perty in severalty. The circumstances are 
in favour of the contrary view. Tre con- 
clusion must, therefore, emerge that upon 
the death of Mallappa in 1911 the entire 
property devolved upon Shivlingappa and 
his son as survivors. 
Now Shivlingappa’s son, who is also 
‘named Mallappa, alienated a part of that 
property for the first time about the year 
1926. In that year he mortgaged certain 


iands of the family to defendant No. 3 for 


“Rs. 3,500 and’ followed it by another mort- 
gage of another property in 1927 (vide 


“Ex. 96). This comprised three lands of 
Hadagali. It is admitted before us that 


the former mortgage was for family neces- 
‘sity and would be binding up-u the 
co-parceners if Mallappa were regarded as 


their.manager and the property co-parcenary . 
property. Inregard to tne later mortgage, . 


the only item of the advance disputed is 
Rs. 1,000 which, it is said, is not properly 
‘accounted for, From 1928 onwards, defen- 
dant No. l's father effected two other 
mortgages of other properties in favour of 
defendant No. 2, the first for Rs. 2,000 in 
July 1928, and tne second for Rs. 2,500 in 
November of that year (Hx. 10s). ‘The 
plaintiff has urged that the alienor being 
addicted to vice, it must be inferred that 
the debts now questioned were contracted 
for an immoral purpose, and that tnerefore 
he, as adopted son of the alienor’s undivided 
ancle, assuming that his property was not 
| (5) 40Bom L R 202; 175 Ind. Oas. 361; A I R 1938 
Bom 207; 10 R B 538.. 
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divided, ia entitled td impeach them on 
that ground. 

The learned Advocate has argued that an 
alienation of co-parcenary property, if it was 
not valid when it was made, is not binding 
upon a co-parcener adopted after the date 
of the alienation. The respondents have 
contended to the contrary. There is no 
direct authcrity of this Oourt on the point, 
In Sivagnanam Servaigar v. Ramaswamy 
Chettiar (6), there are observations of the 
learned Chief Justice to the effect that an 
adopted son cannot challenge, even if 
invalid, any alienations of the joint family 
property effected before the date of his 
adoption in that family. But, there the 
Oourt also found that the alienaticns were 
for necessity and in fact made by the father 
of his own interest and the interest of his 
sons to pay off antecedent debts. It there- 
fore held that they were not invalid when 
they were made. Consequently, the ob- 
servations referred to might be treated as 
obiter. It is, however, conceded before us 
owing to the current of authority tnat an 
alienation, valid when it was made, cannot 
be impeached by a subsequently adoptea 
son: see Kambnat v. Lakshman Chintaman 
(7) and Veeranna v. Sayamma (8), ‘ne 
question is whether the converse proposition 
is true. Now an adopted son becomes a 
member of the cc-parceuary only from the 
moment of his adopiion. He is still then 
a stranger to the family and has no kind 
of-interest in the family property. lf there 
was priortothe adopuon a sole surviving 
male member in the family; the question 
18 simplified, for as full and sole owner he 
18 C.mpetent to deal with the entire property 
as he likes, and the subsequently adopted 
co-parcener could not quession tne aliena- 
ations whether valid or otherwise. nat 
is because the rights of an adopted son 
do not relate back to a period earlier than 
tue date ‘of his adoption. As Mayne nas 
pointed out in para. 19/ (p. 270, of his 
‘Lreatise on Hindu Law and Usage, 9th 
Edition : el 

“Till he was adopted, it might happen that he 
never would be adopted; and when he was adopted, 


his fictitious birth into his new family could not 
be ante-dated,” 


„it 18 true that it cannot be said that. by 
his adoption he does necessarily acquiesce 
10 all the dealings with the estate since the 
death of nis adaopsive fatner till nis own 
ON. zá M LJ 85,13 Ind. Oas. 7; (1911) 2M WN 


(7) 5 B 630, > 
(8) 52 M 338; 118 Ind, Oas. 821; AIR 1929 Mad 
246; 36 M LJ 401; 29 L W 309; Ind, Rul. (1929) 
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adoption, paticularly if the estate isheld 
by a female with limited ownership and 
encumbrances are created beyond her 
powers. But that does not support the 
Plaintiff's claim. In B -mbay the right of 
the male co-parceners to alienate their own 
Share in the co-rarcenary property without 
the consent of the other co-parceners is well 
recognized: see Lakshman Dara Naik v. 
Ramchandra Dada Naik (9), Pandurang 
Natayan v. Bhagwandas Atmaramshet (10) 
and Pandu Vithoji v. Goma Ramji (11). 
As pointed out by Mayne in para. 198 
(p. £72): 

“It would be intolerable that he (if such co-parce- 
ner) should be prevented from dealing with his own 
(interest), on account of a contingency which may 
never happen. When the contingency has happened, 
it would be most inequitable that the purchaser 
should be deprived of rights which he obtained 
from one who, at the time, was perfectly competent 
to grant them.” 

Those remarks have particular bearing 
on the Mitakshara Law as interpreted in 
the provinces where a co-parcener as in 
Bombay bas unlimited powers to deal with 
his own share. If, however, he does alienate 
more than his interest in the joint family 
properly, the alienation not being one-for 
legal necessity or for payment by a father 
of an antecedent debt, according to the 
series of decisions of this Court, the other 
members are entitled tohave the -aliena- 
tion set aside to the extent of their own 
interest therein: see Ramappa v. Yellappa 
(12) and Naro v. Paragowda (13). Tne 
position of the adopted -person at the 
utmost could not be regarded as any higher 
than co parcener and he could certainly not 
claim the right to set aside the entire 
alienation, For a eontrary authority, we 
have becn referred to the following passage 
in Mayne's Hindu Law, 9th Bdo., paras. 342, 
343 at pp, 469-470: 

“Tf the alienation (by a father) was invalid, he 
(the son) acquires a share in the whole property 
including the portion purported to be alienated— 
not because the alienation was on invasion of the 
rights, for he had none; but because it was bad in 
itself and did not diminish the corpus of the joint 
family property........A4n adopted con stands in 
exactly the same position as a natural born son, 
and has the same right to object- to his father's 
‘alienations”. 


It is, therefore, urged that if an alienation 
a" B48; 7 I A 181;70 LR 320; 4 Sar 173. 


PO), 
(10) 44 B341; 55 Ind. Oas. 544; A IR 1920 Bom, 
341; 22 Bom L R 120. 

(11)43 B 472: 50 Ind. Cas, 765; A I R1919 Bom, 
84; 21 Bom L R 213. 

(12) 54 B 307; C9 Ind, Oas, 532; A I R 1928 Bom. 
150; 30 Bom L R 427. . 

03 19 Bom L R 69; 39 Ind, Cas. 23; A I R 1918 Bom. 
80; 41 B 347, 


18238 & 40 


BAsaWanTaPpa v, MALLAPPA (BOM) 


305 


were found to be invalid, the adopted co- 
parcener would acquire a shire in the 
whole’ properly including ths entire sabject- 
matter of ths alienation. Now, those obser- 
vations were made with reference to the 
decisions in Tulshi Ram v Bibu (14) and 
Lachmi Narain Prasad v. Kishan Kishore 
Chand (15). Ia Allahabad a co parcener 
in alienating his own saare requires the 
consent of his co-sharers. Tnose remarks 
therefore do not affect the settled law in 
this presidency. Tne observations in the 
Allahabad cases and tose of the Privy 
Council in Chet Rim v. Ram Singh (16) 
are applicable to the facts of those particular 
cases and the Jaw obtaining in Allahabad 
and United Provinces. ‘Tnerefore in 
Bombay the alienation by a ¢)-parc3aner 
cannot be set aside in its entirety. Accord- 
ingly the alievations in this case so far as 
they affect the alienor's interest are pinding 
on tie subsequently adopted co-pa*cener as 
they are on his own son. 

The question is whether the alienations 
in excess of that share are not bio ding on 
the subsequently adopted co parcener. The 
principle underlying the decisions of this 
Court is that the persons entitled to im- 
peach the alienations made by a cep ircener 
in excess of his interest are those wh> have 
a vested interest in the property at the 
time of the alienations. In Ponnambala 
Pillai v. Sundarappayyar (17) it was held 
that. a co parcener who was in existence 
at the time of the completion of the 
alienation could alone impeach the alie- 
nation. It is als> recognized that such an 
alienation can be set aside at the instance 
of a coeparcener who was conceived at the 
date of the alienation if ıt is invalid: 
Sabapathi v. Somasundaram (18). A sub- 
sequently adopted co-parcener like -the 
plaintiff cannot prime facie be said to 
have an interest in the property at tue tims 
when the alienations were mide. I have 
referred to the cases which suggest toas the 
theory of relating back is no. applicable 
to adoptions. Lf tue interest of the adapted 
son arises for the first time on adoption, 
see Rambhat v. Lakshman Chintanan (1) 


he cannot, in my opinion, be allowed to 


(14) 33 A 654; 10 Ind. Gas. 908; 8 A L J 733, 

(15) 38 A 126; 33 Ind. Cas 913; AIR 1916 All 356; 
WALI 25, 

(is) 491 A 228; 67 Ind. Oas:53); A I R1922 P-O 
247: 44 All 368; 3 P L T 363: 31 ML TU; 43 MLJ 
98; 16 L W 89; (1922) M W N 435; 1U P 'L RPO) 
64; 3 P L R 1932; 370 L J 79; 24 Bom L R 1231; 27 
OWN10 114 (P ©). 
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challenge the transaclicn which has reduced 
- the extent of the co-parcenary propery at 
the date of the adoption. In that view, 
it is not Within the competence of the 
plaintiff. to challenge the alienations even 
if invalid, they having been effected prior 
to his adoption. The sale effected by defen- 
dant No.1 in 1932 while he was the sole 
surviving co parcener at that time stands 
on a different footing, for then he was the 
sole or full owner of the property and could 
deal with it as he liked. We are not 
called upon to decide in this case whether 
the plaintiff could benefit from a decree 
obtained after the adoption by defendant 
No.1, the son of the alienor, setting aside 
the alienations in excess: of tle interest of 
the aliencr. Defendant No. 1, the son 
-Mallappa, has not impeacled those aliena- 
tions and has made no temmon cause with 
the plaintiff in the suit. 
In view of: the above, it is not necessary 
to examine the necessity or otherwise of 
the alienations. But, even so, we aie satisfied 
upon the important evidence that has been 
read cver to us that the conclusion of the 
‘learned trial Judge that.the plaintiff has 
not proved that any part of the alienation 
was for immoral purpose, is correct. There 
is prima facie prcof that.the alienee made 
proper and. honest inquiry, : and that he 
paid a fair price'and was satisfied upon 
-proof submitted that there was justifying 
necessity for the alienation. ,1t may be that 
the alienor at one time led an extravagant 
and immoral life, and perhaps had utilized 
every farthing of the income available in 
vice. . But, if as a result of the absence of 
thrift and prudence, there weré arrears of 
.Tent and assessment to be paid and also 
previous debts, it could not be said that the 
alienation was contrary to law. Ido not 
think, therefore, that we should interfere 
with the decree of the trial Court by giving 
the plaintiff the relief claimed against the 
prcperty which was alienated before the 
adoption. With regard to one clause in the 
Court's order stating that the plaintiff is 
bound by the decree obtained by defendant 
‘No. 4, ' who did not appear to contest the 
suit, we think it was not proper to holdin 
the circumstances that the debts were binde 
ing on the plaintiff or on his share in the 
property. We, therefore, set aside that part 
of the jower Court's order. We maintain 
the remaining part of the decree of the 
lower Court and dismiss this appeal with 
costs in one set. 
Sen, J.—I agree. 
D. Order accordingly. 
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WADSWORTA, Ji 
PATURI VEERAYYA AND aNoTHER—. 
~ ApPRLLANTS 
VETTES 
PALURI CHELLAMM4—Responpant- 
Hindu Law—Maintenance—Widow—Basis upom 
which maintenance is jfixed—Suit for enkancemenn 
of maintenance—Mazimum which can be aliqwed— 
Considerations which must govern Court in such 
cases—Interference by Appellate Court in lowen 
Court's estimate asto proper rate— Date from which 
arrears should be calculated is date of suit and nots 
date from which former payment under old decree 
ceased, : 
The basis upon which the maintenance of a Hindu 
widow isto be fixed in the firat instance is well- 


i 


- settled. It should be fixed, so far as means are 


available, at an amount which will enable her tc 
live comfortably, according to the standard o> 
comfort obtaining in the community to ‘which she 
belongs. In fixing the figure, regard should be haó 
to the amount of money available and the ordinary 
rule is that the maximum allowance which she shoulc 
get would be an amount equal to the income of he» 
husband's share’ in the property. Rangathayes 
Ammal v, Neli Muniswami Chetti (1) and Subbara- 
yulu Chetti v. Kamaiavalli Thayaramma (2), relied™ 
on. |p. 807, col. 2.) Dee oR 
In a suit for, enhancement of maintenance, the 
maximum which could be awarded to the widove 
would be the amount of the income of the share 
to which her deceased husband would have beer 
entitled -had he been alive and a co-parcener at th» 
date’-of | fhe suit for enhancement, Maniki 
ibid. 
Considerations which must goyerù the Court ir 
dealing witha claim for enhancement:- of main 
tenance already: fixed by the’. Court's decre: are 
that it cannot proceed to. fix -the , maintenance 
without any regard to the judicial-decision already 
passed and binding on both the parties. ‘Ihe onlym 
grounds upon which this decision can: 8’ said te 
lose its force are such changes in the circum 
stances governing the widow and the family; far 
were not -foreseen and allowed for at the'tim» 
when the original decree was passed. In.assessinp 
a claim based on changes of circumstances, th» 
Court is entitled to look into the changes no 
only ‘in the - needs of the widow but - also. anya 
changes of those other circumstances to which the 
Court had regard in fixing the original ‘rate o 
For instance; the Court must have 
regard to any rise of prices, it must have, regar 
to additional expenses: necessitated by the deteriora 
tion of the healthof the maintenance holder; i 


must also have regard to any reasonable chang 


in the standard ofcomfort and inthe conventiona 
necesgities of the widow due to the improvement Jj» 
the circumstances of the family to which she 
belongs. [p. 303, col. 1.] ` 

The Appeliate, Court should not interfere with : 
lower Court's estimate as to what is a prope: 
rate of maintenance, provided that the principle 
on which the rate bas been calculated are sound 
karadeshwart Bahuasin v. Homeshwar Singh (djam 
relied on, s 

in a suit for enhancement of maintenance 
already fixed in a previous decree, the arrears canno 
be calculated’ from the date when the paymen 
under the old decree ceased. A mere ceséatior 
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of „payment is no ground for an enhancement of 
maintenance. Similarly the date from which arrears 
should be allowed, should not be the date of the 
“lower Oourt's decree in a suit for enhancement. 
This is a very dangerous date to adopt, for the 
adoption of such a criterion is an incentive to 
the defendants in a suit for maintenance to use 
every means at their disposal to delay the trial 
of the suit. The date from which arrears should 
be calculated should bethe date of the suit and 
not the date from which former payment under 
old decree ceased. Ekaradeshwari Bahuasin v. 
Homeshwar Singh (5) and Sreeram Bhattacharjee 
ka Debia (6), relied on. [p. 309, 
col. 1. 


S. A. against the decree of the District 
Court, East Godavari at Rajahmundry, 
dated October J, 1934. 

Messrs. Ch. Raghava Rao and M. Sree- 
ramamurthy, for the Appellants. 

raji P. Somasundaram, for tbe Respond- 
ent. 

Judgment.—This appeal arises out of 
a suit for the enhancement of maintenance 
ordered toa Hindu widow by a decree of 
the year 1699. The original rate of maiu- 
tenance was Rs. 10 per mensem. Toe Courts 
below have raiced this figure to Rs. 50 per 
mensem, allowing also a lump sum for 
pilgrimage not provided for in the original 
‘decree snd another lump sum for the re- 
Placement of worn-out utensils. The lower 
Appella:e Court differing from the trial 
‘Court allowed arrears only from the date 
‘of the trial Court's decree instead of arrears 
trom the date on which payment under 
the earlier decree-had ceased. This question 
‘of the date from which arrears are to ` be 
‘paid forms the subject-matter of. the memc- 
‘Tandum of cross objections. ‘I'heré‘are tind- 
ings ‘of fact, into which it is unnecessary 
for me io enter, that in the interval from 
the first decree of 1899 to the date of the 
present suit, the income of the family pro- 
-perty had arisen from Rs. 1,100 a year tva 
little over Rs -7,000 a year, that is to say, 
‘the increase in the rate of maintenance 
allowed is something less than the propor- 
tionate increase having regard to the rise 
in the income of the family. Tue plaintif 
herself in her evidence regarding the prices 
ofthe main items of expenditure during 
this period, estimated the rise of the price 
of paddy as from Rs. 60 to 150 and the 
rise in the price of clothes as from Rs. 5 to 
12 to 15. This would indicate, if the evi- 
dence were accepted as correct, that the 
rise of prices of the principal commo- 
dities required for her consumption, amounts 
to something less thun 300 per cent. 

The basis upon which the maintenance 
of a widow is to be fixed in the first 
instance is well settled. It should be fixed, 
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so far as means are available, at an amount 
which will enable -her to live comfortably, 
acc .rding to ihe standard of comfort obtain- 
ing in the commuaity to which she belongs. 
In fixing the figure, regard will bs had td 
the amount of money available and the 
‘ordinary rule is that the maximum allowances 
which she should get-would be an amount 
equal to the income of her husband's share 
in the property: Ruingathayee Ammal Vv. 
Neli Munisawmi Chetti (1) and Subbarayulu 
Chetti v. Kamalavallt Tuayaranma (2). In 
the cases just quoted, the income of the 
husband's share was taken to be tha income 
of the share whic: he would have got ifa 
‘division had takan place in his lifetime. 
That appears also to be the basis of the 
decision in Jayanti Subiah v. Alamelu 
Mangammz (3), where the rate of main» 
tenance is treated as being limited to the 
share ef ihe deceased husband whica has 
come by survivorship to the co-parcener. 
But on this question of the date with effect 
from which the husband's share is to be 
estimated, there is a very clear ruling of a 
“Bench of this Court’ in Manikka Mudaliar 
-v Soubagia Ammal (4), whicao is later than 
the cases just referred to and, 3) far as I 
know, has not been challenged by subse- 
queat rulings ofthis Court in the 2! year 
which had elapsed siace the decis.oa was 
passed. In that case, it was definitely laid 
down that the maximum amount of mainten- 
ance of a widow should be tixed with refer- 
ence to the income from the husband's share 
not calcuiated as on the date of his death, 
but as on the date ofthe suit, regard bein 

bad to the increase of the family propert 

which had taken place in the iaterval ‘be- 
tween the date of the husband's death and 
the date of the suit. That decision ‘must be 
taken as autuoritative, at least so far'as I 
am concerned. - I think it follows that in-a 
suit for enhancement of maintenance, the 
maximum waich could be awarded to’ the 
widow would be the amount’ of the idcoms 
of tue share to which her deceased nusband 
would have been entitled had he been alive 
and a co-parcener at the date of the suit for 
enhancement. 

What are the considerations which ‘must 
govern the-Oourt in dealing with a ciuim 
for enhancement of maintenance’ already 
fixed by the Court’s decree? Clearly, the 

(a; 21M L J 706; 10 Ind. Oas. 110; (1911) 1 M 
W N 322; 9M LT 461, É 

\2) BM LJ 493; 10 Inl. Cas 347; 35 M 147; 
GAL) 2M WN 148; 10 MLT 1. 

(3) 27M 45, : 

(4)27M LJ 291; 25 Ind. Cas, 897; A I R 1915 
Mad. 26, : a Fe aw 
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matter must not be treated as res integra. 
Tue Court cannot proceed to ix the main- 
tenance without avy regard to tLe judicial 
decision alieady passed und binding on both 
the parties. Ine cnly grounds such which 
this aecisiun can be said to lose its force 
are such changes in the circumstances gov- 
erning the widow and the fan:ily, as were 
not foreseen aud ellowed for at the time 
when the original decree wes passed. It 
has been argued by Mr. Raghava Rao for 
the appellants tuat it is only a chsnge in 
the needs of the widow and the prices of 
there necds that should be taken into con- 
sideration. ‘Lhat to my mind is overstating 
the case of those who have to pay the main- 
tenunce. In asscssiog a claim based on 
changes cf circumstances, the Court is 
entilled, in my cpiion, to look into the 
changes ncl cnly in the needs of the 
widow „but also any changes of those other 
circumstances to which the Court had 
regard in fixing the original rate of main- 
tenance. Fecr instance, the Court must 
have regaid to ¿ny rise of prices; it must 
have iegard to additional expenses neces- 
sitaled by the deterioration of the health 
of the. maintenance holder: it must also 
have regard to any reasonable change in 
the standard of comfort and in the con- 
ventional necessities of the widow due to 
the improvement in the circumstances of 
thé jamily to which she belongs. If it is 
obvious that in lixing the original rate of 
maiftenance you have regard to those con- 
ventional necessities and conveuticnal com- 
foris which’ can’ reasonably be expected 
by.a member of the community to which 
tue widow belongs, any change in those 
circumstances can be made a ground ior 
enhancement or ieduction of maintenance 
in’ a subsequent suit, always provided 
that these changes were not foreseen or 
alicwed fcr in the original decree. To this 
extent a change in the wealth of the family 
is a valid factor, ior it is common experience 
that ccoventicnal siandards ot ecmiort and 
conveniionul necessities grow with the 
growth of incone. Finally, ihe Court must 
have 1cegard io the growth, of the income of 
the damuy in crder 10 asceitain the maxi- 
mum which must govern the maintenance 
allowance having 1¢€gaid to the rule luid 
down in Manikka Muaalwr v. Soubagia 
Ammal.(4). 

li does not seem to me that these prin- 
ciples have tu ary considerable extent been 
igndied Ly the lower Appellate Court. In 
tact, to a very large extent they are set forih 
clearly and succinctly by the learned Dis- 
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trict Judge and the learned Dis rice Judi 
has quite righily referred to the observ 
tions uf the l’rivy Council in Ekaradeshwa 

Bahuusin v. Homeshwar Singh (5), in whic 
their Lordsnips deprecate inverference wil 
a lower Uourt’s estimate as to what is 

proper rate of maintenance, provided th: 
the principles un waich the rate has bee 
calculated are sound. There is, to mh 
mind, no apparent error in the applicatio 
of the correct principles so far as, th 
basic rate of maintenance allowance » 
concerned. It is true that the rate ha 
been raised five-fold, whereas according t 
the evidence, prices have risen somethin 
less than three-fuld. But the Court wa 
entitled to take into consideration as it di 
the fact that the declining years of th 
widow aud tne weakness cf ner healib mad 
it necessary for her to have extra comfort 
in ihe shape of a servant to attend upo 
her and the Court was also entitled to tak 
into consideration the fact the family ha 
very greatly increased in wealib and conse 
quently the widow could reasonably expec 
a standard of comfort higher than tha 
wuich was permissible in le¥9 and simila 
tothat which tne olher members of th 
family have enjoyed afier their income ha 
very greatly appreciated. Moreover, th: 
Court was also entitled to take into consi 
deration the facts that the amount availabi 
for providing the widow with maintenanc» 
is something ‘like six times the amoun 
which was available in 1899 and that con 
sequently there was no huancial necessity 
to stint the widow inthe matter of satisfy 
ing her conventional needs and providing 
her with the conventional staudard of com 
fort, such as presumably prevailed when the 
first decree was passed. 

I am therefore cf opinion that there ar. 
no grounds for interfering with the deci 
sion of the lower Appellate Court so far æ 
the basic rate of maintenance is concerned! 
But in my opinion the Ucurts below Lave 
erred in granting to the widow a Jumi 
sum to pay a pilgrimage for lhe benelit o 
the soul of her deceased husband. lith 
necessity for such pilgrimage exX1s18 now, 1 
existed even ın 1599 and ıt is nob npparen- 
that any such expenditure was refused a 
the time ot tne original suit on grounds.c 
lack of funds. Nor doisee why the wido» 
should be allowed a lump sum for th 


(5) 8P 840; 116 Ind, Cas 409; AI R 1929 P : 
128; 561 A les 33 OWN 63,10 PLT 345; 49) 
LJ 576; 74 Bom. L R 616; 6 OW N 525; (1929). 
L J 695; 30L W 6; 5s MLd x; (1923) M WN at 
(P 0) 
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replacement of utensils whieh have varn- 
out in the interval between 1399 and 1933. 
It must be inferred that when the original 
maintenance decree was passed. the Oourt 
would make provision for reasonable re- 
placements which could be foreseen and, 
there is no more justification to my mind 
for allowing a fresh suit every time the 
utensils wre out than there would be for 
allowing a fresh action whenever the 
widow's clothes wore out. To the extent of 
these two minor items, I therefore set aside 
the deeree of the lower Courts confirming 
the decree for the amount allowed for main- 
tenacce pure and simple. : 

On the question of the memorsndum of 
cross-objections it seems to me that both 
the Couris were wrong in the fixation of 
the date from which arrears should be 
calculated. The trial Court adopted as iis 
starting point the date when the payments 
under the cld decree csased. A mere cessa- 
tion of payment is no grcund for an enhance- 
ment of maintenance and it does not appear 
that any formal demand was made for 
enhancement to the rate now claimed prior 
to the filing of the suit. The Appellate 
Court has fixed the date from which arrears 
should be allowed as the date of the lower 
Court's decree. This, as is pointed out by 
the Privy Council in Ekaradeshwari 
Bahuasin v. Homeshwar Singh (5), is a very 
dangercus date to adopt, for the adoption 
of such a criterion is an incentive to the 
defendants in a suit for maintenance to use 
every means at their disposal to delay the 
trial of the suit. Asa matter of fact, the 
trial of the prasent git was delayed from 
the beginning of 19-0 until February 1934. 
I do not see why the plaintiff should be 
made to pay for the dilatoringss of the pro: 
ceedings in the treal Court. Incidentally, 
the matter ia covered by the expressed 
autherity cf a decision in Sreeram Bhatta- 
charjee v, Puddomookhee Deba (6); 
though that is not appaiently a case of 
enhancement of maintenance decreed in a 
previous suit, but merely one of an en- 
hancement of maintenance fixed by a family 
arrangement. But the principle enunciated 
in that case, viz., that the date from which 
arrears should be caleulated should be the 
date of the suit and not the dite from 
which former payment ceased holds good. 
In the result, therefore, the appeal is allow- 
ed and the lower Uourt's decree will be 
modified so as to exclude the sums decreed 
for the cost of pilgrimage and the cost cf 
1eplacement of utensils, 
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The memorandum of cross-objections is 
allowed and thé date from which arrears 
will be calenlated will be the date of the 
institution of the present suit. Ta other 
respects, the lower Conrt's decree is con- 
firmed. Parties will pay and receive costs 
in both the appeal and the memorandum 
of cross-objections proportionate to their 
failure and success. I am reminded that 
the decree of the lower Court gives a charge 
over the whole of the family properties. It 
seems to me unreasonable to encumber the 
family properties to a greater extent than 
‘is necessary to secure the payment of the 
maintenance. The charge. will, therefore,. be 
limited tc properties sufficient to yield an 
income of Rs. 1,200 which will allow: a 
sufficient margin in case there is any difi- 
culty in realization. If the parties can agree 
ag to the properties which shall be charged, 
they may file a statement in this Court 
within one month; otherwise further _pro- 
ceedings in this matter will go on in the 
trial Oourt. Leave to appeal is refused. 


N-D. Decree modified.” 


—— 


ALLAHABAD HIGH GOURT 
Secoad Appeal No, 112 of 1935 
December Lg, 1933 
Bannavt ano Verva, JJ. 
HALDHAR UPADHYA—Verenoant— 

APPRLLANT i 
TT VETSUS 2 i 
RAM SUMER UPADHYA —DPLAINTDIURE 
AND ANOTHER—RE3PONOBNTS. iwi 
dand tenant —Sir land—Private partition — 
Na agi take exclusive possession of shares— 
But joint ownership ta not destroyed — One can file 
suit against trespasser on lands fallen to share of 
others. : i 
ir lands bəlongiag to certain persona 
Ka “privately partitioned, and each takes hig 
Hark as his sir, the joint ownership of all of them is 
fiat destroyed, although each would be entitled to 
Tremain inexclusive possession of his part, Any of 
them can bring a suit against a person trespassing 
onthe lands allocated to the share of the othera, 
Bir Ahir v. Bhagwant Prasad (1), relied on h 
g. A. from the dexsion of ths Addi- 
tional Sub Judge, Azamgarh, da'ed Novem- 
ber 15, 1939. A 
Mr. A. P. Pandey, for ths Appellant. 
Mr. Lalta Prasad, for the Ragpondeats. 


a, J.—The appellant before us was 
Pe No. 1 in the suit, which was 
for tne demolition of Certain cyasiruc tons 
which according to the plaint had been 
pus up by the appellant ia plots Nos. 343, 
341 and 340. Tne trial Corre dismissed 
the suit, but the lower Appellate Court 
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` Kas decreed it in part. and has ordered the 
demolition of the constructions lying in 
plot Ne. 345, and has also given to the 
plaintiff a decree for joint possession over 
plot No. 345 with defendant No. 2. The 
case of the plaintiff was that plots Nos. 343, 
3/4 and 315 were the sir plots 
of the plaintiff and defendant N» 2 
and that defendant No. 1 had built a 
house, a charan and a cattle trough and 
had dug a pit and had constructed a well 
‘in these plots recently without the consent 
‘of the plaintiff. The defence was that there 
“had been’ private partition between the 
plaintiff and deféndant No. 2 under which 
plot No 343 had beenallotted to the plain- 
tiff. as his sir and plots Nos. 344 and 345 
had been allotted to defendant No. 2 as his 
‘sir, that none of tte: constructions lay in 
plot No, 343, that the house was situated in 
plot No. 344 and bad been re-built cn the 
-old foundations of 2 house which had stood 
there for 15 years, that the charan and 
cattle trough were situated in plot No. 345 
but that the well and the pit were situated 
in none of the three p'os mentioned by 
the plaintiff but in plot No. 341 which 
belonged to defendant No. 1 himself. The 
trial Ccurt held on all the material points 
in favour of defendant No. 1. The lower 
Appellate Court has agreed with tbe find- 
ings of the trial Court that the plaintiff 
“had failed to | prove that any of the 
constructions complained of was situated 
in, plot No. 343 and that the suit with 
“regard to the house in plot No. 341 was 
barred by time. It has, however, held 
that the charan and cattle trcugh situated 
in plot No. 345 had been put up only two 
‘years’ before the suit without the permis- 
sion of defendant No. 2, The view taken 
by the Court below is that although as the 
result of the private partition, defendant 
No. 2 alone was entitled to remain in 
possession of plots Nos. 314 and 345 as his 
str, the joint ownership of the plaintiff 
could not be destroyed by the private 
partitin and that the plaintiff was there- 
fore entitled to bring the suit against 
defendant No. | who was a mere trespasser, 
as by the action cf defendant No. 1 the 
‘plaintiff's right of ownership was per- 
jJudiced. The learned Additional Civil 
Judge has referred to the case in Bir Ahir 
v. Bhagwant Prasad (1). 

In our judgment tLe decisicn of the 
lover Appellate Ccurt to tke effect that 
the private partition could not desircy the 


(1) (1935) A W R 1116; 158 Ind. Oas $15;1935 RD 
450; 1935 A L R 1022; 8 R A 350 (8). 
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plaintiff's right of ownership in _ plots 
Nos. 34t and 315 and that the plaintiff was 
entitled to sue a trespasser is correct and 
we agree with the decision in the case in 
-Bir Ahir v, Bhagwant Prasad (1). On the 
findings of fact recorded by the, lower 
Appellate Court that the cinstructions in 
this plot No. 345 had been made only two 
years béfore the suit, the decree for demoli- 
tion granted in favour of the plaintiff is 
clearly correct. The lower Appellate Court 
shou'd not, however, have passed a ‘decree 
for joint possession in favour of the plain- 
tiff. Defendant.No. 2 is.entitled to remain 
in excltisive possession of the ‘sir plots 
Nos. 344 and 345 under the private 
arrangement until a regular partition is 
carried out or a fresh arrangement between 
the parties is arrived at and the granting 
of a decree for joint possession is improper. 
Wor the reasons given above, we modify 
the decree of the Court below only to 
this extent that we grant the plaintiff, in 
addition toa decree for the demolition of 
the co.structions in plot No. 345, a 
declaration of his title as joint owner with 
defendant No. 2 of plots Nos. 314 and 
345, and set aside that portion of the 
decree which purports to grant a decree 
to the plaintiff fcr joint possession. As 
already stated, the decree fcr demolition 
is maintained. The appellant having 
failed ön the principal point involved in the 
case, the plaintiff-respondent will have his 
costs of this appeal. The costs in the 
Courts below shall be governed by the 
order of the lower Appellate Court. 


D. Decree modified. 


_ LAHORE HIGH COURT 
Second Appeal No. 139 of 1937 . 
November 10, 1937 
ADDISON AND Din MoHAMMAD, JJ. 
DASONDHI KHAN AND OTHERS-—PLAINTIRES 
— APPELLANTS : 
Versus | 
JAN MOHAMMAD anp orugrRs 
— DEFENDANTS — RESPONDENTS 
Limitation Act UX of 1908), Sch. I, Art. 120—' 
Partition proceedings of shamilat. land—Mode of 
rtition sanctioned in accordance with areas in 
1993—Final partition order made in 1932—Plaintiff 
all along in possession, bringing suit within siz 
years from final order, for dectaration that partition 
should be in accordance with revenue asgessed— 
Final order.held gave jJresh cause of action—Suit 
held within time—Words and Phrases—Phrase ‘hasab 
rasad khewat’ when used in revenue record in refer- 
ence to partition of shamilat area—Meaning of. 
Proceedings for partition of shamilat land of cer- 
tein village started in 1922, In that yeara muta- 
tion was entered to the effect that the partition 
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Should be in accordance with the land ravenue but 
this mutation was rejected by the revenue autho- 
Tities in May 1923, hereafter the mode of parti- 
tion was sanctioned in accordance with areas of 
khewat holdings, in September 1923 but the proceed- 
ings then dragged on andthe final partition order 
was not made till July 1932. The Revenue Officer 
did not refer either party under the provisions of 
8. 117, Land Revenue Act to the Civil Courts for 
the decision of the question of title. The plaintiff who 
was‘all along in possession, brought a suit within 
aix years from the final order of July 1932, for a 
declaration that the partition should have been 
made according to the revenue assessed on the 
holdings: 

Held, that the possession of the plaintiff was 
threatened or disturbed by the final order of 1932 
and this order, therefore, gave him a fresh cause of 
„action. The suit was, therefore, in time. Shankar 
Das v. Dhan Devi (1) and Khem Singh. v. Kesar 
Singh (2), relied on. ` 

Tho phrase ‘hasab rasad khewat', when used in a 
revenue record in referencë toa partition of the 
shamilat area, and when revenue was not fluctuating 
but fixed ‘always meant’ according to the revenue 
assessed on the holding’ and not ‘according to the 
area of the khewat holding’. Sunder v: Inder Singh 
(3), relied on. [p. 312, col. 1] 


S.. A. frem the decree of the District 
Judge, Lyallpur at Sheikhupura, dated 
December 9, 1936. 

Mr. Mohammad Amin Khan, for the 
Appellants. 

Diwan Mehr Chand, for the Respondents. 


Addison, J.—The shemilat land of 
village Goil bas been partitioned by the 
reventie authorities in accordance with 
the areas of khewat holdings. The plain- 
tifs sued for a declaration that the 
partition should have been made according 
to the revenue assessed on the holdings 
at the settlement of 1911-12. The trial 
Oourt held that partition should be 
according tn areas and not according to 
land revenue and also that the suit was 
barred by time. On appeal the District 
Judge held that the shamilat land should 
be divided in accordance. with the land 
revenue which was being paid by the 
eo-skarers at the time of the last setile- 
ment of 191:-12, but as he agreed with 
the trial Court that the suit was barred 
by time, he dismissed the appeal. Against 
this decision the plaintiffs have preferred 
this second appeal wile the defendants 
have put in cross-objectiona with respect 
to the decision of the District Judge on the 
first point. 

- Proceedings for partition started as early 
as 1922. In thatyear a mutation was enter- 
ed to the effect that the partition should be 
in accordance with the land revenue but 
this mutation was rejected by the revenue 
authorities on May 27, 1993. Thereafter 
the mode of partition was sanctioned: in 
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accordanca with areas on Septem er 21, 
1923, bat the proceedings tonen dragzel on 
and tue final partition order was not made 
till July 26, 1932. [t hag not been shown 
taat after this order, which is a final one 
so far as the- revenus authorities ara 
concerned, possession has been given to 
the various parties in accordance with the 
order. It may be pointed out thit this 
is not a case where tie Revenue O Acer 
referred either party under the provisions 
of s. 117, Land Revenae Act to the Civil 
Courts for the decision of this question 
of title. If he had done s), it would 
probably be corraeh that this suit would 
be barred. M : 

The case for the defendants is that 
the contention of the plaintiff was rejected 
by the revenue authorities on May 27, 
1923, when the first.mutation was rejected 
and also on Decenber 21, 1923, when the 
mole of partition was sanctioned by the 
revenue authorities in accordance with 
areas held The Article applicable is 120 
of Sch. I, Limitation Act, which gives six 
years to sue fron the date waen the right 
t sue aczrues; if six year; are counted 
from September 21, 1923, the suit is time- 
barred. r ; 

On the other hand, the argument on behalt 
of the plaiatiff-appellants is that they remain- 
ed all along ia possession aad taat it was 
not necessary for them to sue till their 
possession was threatened or disturbed. 
Apparently their possession has no‘ even 
yet been disturbed but it was certainly 
thre ttened when tne final order of parti- 
tion was made on Jaly 26,1932. Tae. suit 
is well within time if that date bə taken 
and ia fact it would seem that they could 
have waited even longer till their possea- 
sion was actually disturbed; in any case 
the immədiate threat to their pəssassion 
afforded hy tho final order of „July 26, 
1332, gave them a cusa of action. This 
ce yntention of tha plaintifs must prevail, 
It was held in Stankir Dis v. Dhan Devi 
(1), that een 

“the plaintiff need not bring his declaratory suit 
from the time of the first denial of his title, 
especially where the plaintiff is ia Possession of 
the property ..... A fresh cause of action accruea 
to the plaintiff when he has his possession of the 

ty disturbed.” 
SAOR a Division Banch of the Punjab 
Obief Court held in Khem Singh v. Kesar 
Singh (2), that 


(i) A IR1933 Lah, 53; 145 Ind. Oas. 241; 6R L 
18 


(912P LR AMIN; TIal. Oas, 528; 83 P WR 
1940. 
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“fa suit fora-declaration of his title’ to immovable 
property -by.a person in posseseion as proprietor 
ig not barred if brought within six years from the 
time whén the defendant attempts to oust him 
from the lands, although a right to sue the 
defendant, who bad been recorded as owner of 
the Settlement Retford, had already accrued and 
„become barred.” 


." The csee befcre us is even more simple 
than this case and obvivusly the suit was not 
barred by limitation. 

— As regards the other question involved in 
the appeal. namely, tle interpretation of 

“the words ‘hasab rasad khewat’ we weuld 

“fefer to Sunder v. Inder Singh \3), a decision 
of a Division Bench of this Court, where 
the subject was discussed at length. It 

‘was held that the phrase ‘hasab rasad 
khewát, when used in a revenue record in 
reference to a partiticn «f the shamilat 
area, always meant according to the 
revenue assessed on the hclding and not 
“according tothe area of tke khewat hold- 
‘ing’ but tket this rule was subject to an 
exception in favour cf villages of a peculiar 
type, where it would be unfair and 
inequitable to interpret it differertly; as 
for example, in riverain villages where 
the land revenue was fluctuating and the 
areas held by the various proprietors might 
‘or might not be under tkeriver. This isnt 
ariverain village, bul it is true that the 
revenue hes been fluctuating since after 
‘the Settlement of 1911-12. Up to the 
Setilement of 1911-12 the land revenue 
was fixed. It would obviously be unfair 
to interpret the phrase ‘hasab rasad khewar 
as meaning ‘according to the revenue 
assessed on tho holdings, at the present 
day; but that argument dces not apply 
to the Settlement Record of 1911-12 when 
tLe land revenue was. fixed. The entry 
as regards the shamilat land in the village 
at that Settlement was ‘hasab rasad 
khewat’. It is true that after this Settle- 
nicht when the revenie became fiuciuat- 
ing the same term was retained and 
the shamilat continued to be shown as 
held ‘hasab rasad khcwat’, but in our 
judgment it sbould be held that in the 
circumstances what was meant was that 
the shamilat should be partitioned accord- 
ing to the revenue assessed on the holdings 
in the Settlement of 1911-12 as was heid 
by the District Judge, There js no reason 
in this case to depart from the preper 
meaning of the phrase which is ‘according 
to the revenue assessed on the holdings.’ 

We, therefore accept the appeal, set aside 


ries ATR 1935 Lab. 446; 159 Ind, Cag. 366;8 R L 
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the decrees of the Courts below and decree- 
the plaintiff's suit to the effect that the 
shamilat of village Goil should be partition- 
ed according to the revenue assessed at the 
Settlement of 1911-12. The other portion 
of the relief claimed in the plaint was 
negatived by the Oourts below and the 
finding was not attacked before us. In:the 
circumstances of this case, we direct that 
the parties should bear their own costs 
throughout. The cross-objections are dis- 
missed but without costs. 


S . Appeal accepted. . 


ee 


MADRAS HIGH COURT 
City Civil. Court Appeal No. 85 of 
1939 
April 7, 1938 
Luacua, O. J. AND VARADAOHARIAR,; Je 
A. DHANAPALA CHETTY—- APPELLANT 
versus 
D.. GOVERCHAND SOWOAR AND 
ANOTHER— RESPONDENTS 

Res judicata—Applicabili'y of doctrine to co- 
defendants— Requisite conditions—Mortgage—Suit on 
—Plea of mortgagee that he was minor at date of 
execution of mortgage~—Onus is upon him—Trans- 
fer of Property Act (IV of 1882), ss. 59, 3—No 
evidence to show that signatures of witnesses to 
admission of execution of document, were affixed in 
presence of executant—Mere endorsement by Sub- 
Registrar of admission of execution and signatures 
of witnesses present at the time, whether sufficient 
to satisfy requirement of s. 59. 

For application of the doctrine of res judicata 
to a case of persons who are impleaded as co- 
defendants, three conditions are necessary :— 
(4 there must be a conflict of interests between 
those concerned; (iz) it must be necessary to 
decide this conflict in crder to give the plaintiff 
the relief he claims, and (tii) the question between 
the co-defendants must have been finally desided. 
Munni Bibi v. Tirlokt Nath (1) and Maung Sein Done 
v. Ma Pai Nyun (2), relied on. |p. 313, col. 2] , 

Where a mortgagor alleges that he was minor 
when the mortgage was executed, the onus is 
upon him to prove that he was a minor on the 
date of the execution, : 

The mere endorsement by the Sub-Registrar 
of an. admission of execution and th3 signa- 
ture of the witnesses present at the time are 
not sufficient to satisfy the requirements of 
s. 59, Transfer of Property Act, as amended by 
the Acts of 1926 and 1927, where there is. no 
evidence to effect that the signatures of the wit- 
nesses to the admission were affixed to the docu- 
ment in the presence of the admitting executants or 
any endorsement to that effect, [p. 315, ool. 1.) 

Hence where the document as it stands does not 
show that the signatures of the identifying wit- 
nesses were affixed in the presence of the executant, 
the document cannot be said to be property 
attested, unless it is shown that the signatures of 
the identifying witnesses were affixed in the pre- 
sence of the executant. Ramanathan Chetty v. 
Delhi Badaha Tevar (1), relied on. Véerappq 
Chettiar v. Subramania Iyer (3), distinguished. ` 
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“A. against the decree of the Court of the 
es Judge, Madras, in O. S: No. 342 
0 


Mr. S.T. Srinivasagopalachari for Mr. 
T. D: Srinivasachari, for the Appellant. 

“Messrs. K. V. Sesha Aiyangar and T. 
Krishnarajan, for the Respondents. 


_ Leach, C. J—This appeal arises out of a 
mortgage suit filed by respondent No. 1 
agginst the appellant. There were two mort- 
gagees, one dated April 2, 1921, for Rs. 600 
and the other dated April 25 1921, for 
Rs. 400. The first mortgage carried interest 
at 24 percent. per annum, and the second 
mortgage, interest at 30 per cent. per 
annum. The property charged in each 
case was- the appellant's half share in a 
house. Respondent No. 2 is a subsequent 
mortgagee, but he took no part in the case 
and he is not concerned with the questions 
raised in this appeal. Tke appellant con» 
tested both the mortgages on these grounds: 
(i) that he was a minor at the time they 
were entered into; (ii) that this question of 
minority had already been decided. in his 
faviur ina previous litigation, and there- 
fore the doctrine of res judicata operated, 
and (tii) that no consideration passed for 
either mcrtgage. He raised a further con- 
tention with 1egard to the second mortgage 
to the effect that it was not valid 
because it had not been attested ia 
accordance with the. provisions of s. 59, 
Transfer of Property Act. The learned 
Judge desided against the appellant on all 
these questions and decreed the suit, but he 
reduced the rate of interest to one per cent. 
per annum in each case. This reduction of 
the interest has not been challenged in this 
appeal. ; 

I will first deal with the argument on 
the second point, namely, taat of res 
judicata. It appears that on February 3, 
1921, the appellant executed in favour of 
one P Ratnavelu Achari another m:rtgage 
of the same property. Ratnavelu instituted 
a Suit No. 545 of 1922 in the City Civil 
Cwrt to recover the mortgage-debt. 
Respondent No. l was made a party‘to that 
. suit cn the ground that he had a second 
charge over the property and had therefore 
a right to redeem Ratnavelu’s mortgage. 
Respondent No. 1 did not appear,and so 
far as‘he was concerned, the case was 
decided ex parte. The trial Court held 
that the mortgagor was a major at the time 
of the executicn of the mortgage in favour 
of Ratnaveiu, but on appeal to this Court 
hat decision was reversed and the mort- 
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gage was held to have no validity, having 
been executed during the minority of the 
appellant. Ratnavela's suit was according- 
ly dismissed and respondent No. 1 became 
the firat mortgagee. The plea of reg 
judicata is merely based on the fact that 
respondent No. 1 was a party tothe previous 
suit in which the question of the appellant’s 
minority was decided. But this question 
was not a question between himself and 
first mortgagee or between himself and the 
mortgagor. It was a question which con- 
cerned only Ratnavelu Achari and the 
present appellant. In Munni Bibiv. Tirloki 
Nath (1) their Lordships of the Privy 
Council pointed out thatin a casa of this 
nature there are threo conditons requisite 
before it can be held that the doctrine of 
resjudicata has operation: (i) must bea 
conflict of iuteres's between those cone 
cerned; (it) it must be necessary to decide 
this conflictin order to give the plaintiff 
the relief he claims, and (iii) the question 
between the co-defendants must have been 
finally decided. This decision was re- 
affirmed by their Lordships in Maung Sein 
Done v. Ma Pai Nyun (2). In Buit No. 545 
of 1922, there was no conflict between the 
two defendants and therefore no question to 
be decided so far as respondent No.l was 
concerned in order to give the plaintiff relief, 
The doctrine of res judicata could not, in 
these circumstances, apply. 

Turning to the question of the minority 
of the appellant at the time when he exe- 
cuted the mortgages of April 2 and 25, 1921, 
the learned trial Judge hasrigh'ly held that 
the onus was upon him to prove that he 
was a minor on those dates. The learned 
Judge has come to tre conclusion that he 
has failed to discharge the burden cast 
upon him, and we are alsoin agree nent with 
this finding. The appeliant is the son of 
one Vajravelu Chetty. Vajravelu hid two 
sons “ne boro on August 29, 1900, and the 
other born on August 11, 1903. The appel- 
lant contends that he is the younger son. 
Ii is an undoubted fact that one of 
Vajravelu’a sons died in infancy and itis 
said by respondent N». 1 that this was the 
soa who was born oa August 11, 1903, that 


(1) 53 A 103; AIR 1931 PG 114; 132 Ind. Oas 
593; 58 I A 158; (1931) ALJ 433; 35 OWN 661; 
53 OL J 552; 33 Bom. L R 979; Ind. Rul (1931) 
P O 182; (1931) M W N 742: 61 MLJ 196; 34 LW 
459 (P Os. 

(2) 10 R 322; AIR 1932 PO 161; 137 Ind. Cas. 
328; 59 I A 247; Ind. Rul. (1932) PO 184; 38 6 WN 
726; 53 O L J 403; 31 Bom. LR 1010; 63 MLJ 64; 
9 OWN 647; (1932) AL J 735, 33 PL R 519; 36 
L W1¢? Oj, 
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‘is tke second son. The plaintiff has put in 
evidence an extract from tbe register of 
deaths kept by the Health Department of 
the Corporaticn of Madras which shows 
that on August 22, 1904, one Vytheeswaradu, 
aged one year and six ments, died at 
No. 137, Linghi Chetty Street. It is common 
ground that the apyellant’s father had a 
house known as No. 259, Linghi Chetty 
Street. In fact this was the house in 
respect of which the appellant executed 
mortgages in favour of respondent No. 1. 
Respondent No. 1 states that this death 
certificate refers to the second son of 
Vajravelu Chetty and that Vajravelu 
was then living in No. 137, Linghi Chetty 
Street. It is quite clear that if this 
certificate does refer to a son of Vajravelu, 
then that son was the second son, which 
would mean that the appellant was the 
elder son and was of age at the time the 
mortgages were executed. The appellant 
called three witnesses with a view to prov- 
ing that these entries in the register ot 
deaths refer to the son of one Namasivaya 
Chetty, a Telugu The learned trial Judge 
has, however, refused to believe these 
three witnesses and has given a very 
gocd reason for holding that the entries 
could not refer to a son of Namasivaya 
Chetty. Nemasivaya was a Telugu, and 
it was admitted by the appellants own 
witnesses that not a single Telugu is known 
by the name ''Vytheeswaradu” which is the 
name of a God of the Tamil Community. 
Therefore it followed that the child who 
died cn August 22, 1901, was ason of a 
Tamil citizen. 

The appellant's story was that his elder 
brother had died in 1904 at the village of 
Kilachembedu in the Wandiwash Taluk, 
which-I understand is about 60 miles 
from Madras. It is admitted, however, 
that there is a regisier of deaths kept in 
this village and that the register for 1601 
ig still im existence. The appellant has 
taken no steps whatever to have this 
register produced in Court. If there was 
an entry in this register showing that a 
boy of the name of Vytheeswaran had died 
in that village in 190], it would go a long 
way to establish proof cf the plaintifi’s con- 
tention that he was a minor when he signed 
the deeds. Tne appellant contented himself 
with relying on the evidence of the three 
witnesses whom the learned trisl Judge 
refused to believe and on the evidence 
given in the previous case. But he was 
not entitled to rely at all on what hap- 
pened in that case. The evidence there 
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was not made evidence in this case and 
did not concera the issue between the 
appellant and respondent No. l. I should 
also mention that the plaintiff called as a 
witness his maternal uncle, one V. Srinivasa 
Ohetty. His evidence was of a-very vague 
nature. Noreliance was placed on it by 
the learned Judge, and we consider that 
he was fully justified in disregarding it. 
Therefore the position is that the appellant 
has failed entirely to discharge the burden 
of proof and the plea of minority must also 
be rejected, With regard to the question 
of consideration, the appellant's case really 
rests on his denial that any consideration 
passed. The mortgage deeds disclose what 
the consideration was and the appellant's 
word cannot be accepted as proving that 
the consideration stated therein did not 
in fact pass. The plaintiff has produced 
his account books showing that he did 
lend the money. The fact that these account 
books were accurately kept in the ordinary 
course of business was not challenged in 
crosssexamination. There is also no sub: 
stance in this plea, i 

The only other question which remains 
to be considered is whether the second 
mortgage is invalid for want of attesta- 
tion. It wag discovered in the course of 
the case that there were no witnesses to 
the appellant's signature at tne foot of 
the document. But at the back there 
were three witnesses to his sigaature before 
the Registrar admitting the execution of 
the document. ‘The appellant in his 
written siatement acknowledged thit he 
has executed the document, though he 
made no admission with regard to the 
attestation. He did not, however, raise any 
objection to it until respondent No 1 
was in the witness-box. It was then that his 
learned Advocate observed that the docu- 
ment had not been attested in the ordinary 
way. Tce learned Judge, however, decided 
thai the document had been rightly attested 
aad in this conneztion relied on tne decision 
in Veerappa Chettiar v Subramania lyer (3). 
Before discussing the judgment in that case, 
it is necessary to refer to ss. 59 and 3, 
Transfer of Property Act. Section 59 pro- 
vides that where the principal money 
secured is Rs. 100 ər upwards, a mortgage, 
otner than a mortgage by deposit of title 
deeds, can be effected only by a registered 
ipstructment signed by tne mortgagor and 
attested at least by two witnesses. Section 3 

(3) 52M 123; AIR 1929 Mad. 1; 116 Ind, Cas 


367; 55ML,J3 794; 28 LW 955; (19299 MWN 14 
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defines the word “attested” in relation to 
an instrument. The word means and shall 
be deemed always to have meant attested 
by two-or more witnesses each of whom 
has seen the executant sign or affix his 
mark to the instrument, or has seen some 
other person sign the instrument in the 
presence and by the direction of the 
executant or has received from the executant 
a personal acknowledgment to his signature 
or “mark. or of the signature of such other 
person and. each of whom has signed the 
instrument in the presence of the executant. 
In Veerappa Chetiter v. Subramania Iyer 
(3), a Full Bench of this Court held that 
the signatures of the Registering Officer and 
of the identifying witnesses affixed to the 
registration endorsement under ss. 58 and 
59, Reg s'rabion Act, are a sufficient attesta- 
tion within the meaning of the Transfer 
of Property Act and its subsequent 
amending Acts. But in that case there 
was evidence that the identifying witnesses 
had signed in the presence of the executant, 
and this fact was lostsight of by the learned 
trial Judge in the present case. In Rama- 
nathan Chetty v. Delhi Badaha Tevar (4), 
it was held that the mere endorsement 
by the Sub-Registrar of an admission of 
execution and the signature of the witnesses 
present at the time are not suficient to 
satisfy the requirements of s. 59, Transfer 
of Property Act, as amended by the Acts 
of.1926 and 1927, where there is no evidence 
to the effect that the signatures of the 
witnesses to the admission were affixed to 
tho document in the presence of the 
admitting executants or any endorsement to 
that effect. When this question of attesta- 
tion was raised in the trial Court, the 
learned Advocate for respondent Nc, | aeked 
the learned Judge to allow evidence to be 
called apparently in order to prove that 
the identifying witnesses had seen the 
appellant sign the instrument or that they 
had received from him a personal acknow- 
ledgment of his signature and had themselves 
sigued in his presence. Thelearned Judge, 
however, did not consider that this evidence 
was necessary in view of the pleadings and 
the decision in Veerappa Chettier v. Su- 
bramania Iyer \3). We are, however, unable 
to:‘share this opinion. The document as 
it stands does not show that the signatures 
of the identifying witnesses were affixed 
in’ the presence of the appellant. In these 
circumstances we consider that the proper 
course will be to send the case back to 

(4) 60M LJ 302; AIR 1931 Mad, 335; 131 Ind: 
Oas. 840; Ind. Rul, (1931) Mad, 600; :3 L W 727, 
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the trial Court to take the-evidence which 
the parties may wish to offer on this 
questicn and to state its finding on the 
evidence. The record of the cise will then 
be returned to this Court. 

The decree of the trial Conri stands 
so far as the mortgage of April 2, 1921, 
is concerned. The question of the validity 
of the mertgage of April 25, 1921, will 
be decided after receipt of the record 
from the trial Court. Tne trial Court will 
submit its findings within two months. 
Ten days will be ailowed for objections. 


N.-S. Case remanded., 
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CALCUTTA HIGH COURT 
Criminal Reference No. 221 of 1933 
January 8, 1939 
EpaLregy AND Lepar, JJ. 
EMPEROR — PROSECUTOR 
VeETSUS 
Srimati SAROJINI D&E CHOWDHURY 
—Oppositg Party. 

Criminal Procedure Code (Act V of 1898), s. 386 (1) 
(b), proviso— Magistrate should record special reasons 
for issuing distress warrant, when it is issued when 
offender has undergone whole of imprisonment in 
default—Bengal Government Rules— Determination 
of claims to property attached under s. 3386— 
Procedure of O. XXI, r. 58, Civil Procedure Code 
(Act V of 1908), if should be followed—Services of 
Police Officers, if can be utilized. 

Section 386 (1) (b) Proviso, Oriminal Procedure 
Code, requires the Magistrate to record his special 
reasons for issuing a distress warrant only when 
the warrant is issued after the offender has under- 
gone the whole of the imprisonment in default but 
it is not necessary where it is issued before. The 
law does not require that reasons should be given 
for selling attached property after the disposal of 
claims. f 

While determining ownership of property attached 
under s. 386, Oriminal Procedure Code, there is 
no necessity for a Magistrate in Bengal to follow 
the procedure laid dowa in O. XXI, r. 48, Civil 
Procedure Code, but on the other hand, he is not 
entitled to utilise the services .of a Police Officer 
in investigating such claims, nor is he entitled to 
rely simply on the report of a Police Officer. Harimal 
v Emperor (1), distinguished 

Order. —1be material facts are as fol- 
lows: One Mohanto Lal De Chowdhury 
ws convicted and sentenced under s 420, 
Indian Penal Code, to undergo rigorous 
imprisonment for one year and in addition 
to pay a fine of Rs. 200. In default of pay- 
ment of fine, he was sentenced to undergo 
rigorous imprisonment for a further period 
of six months. Ths fine was not paid. The 
prisoner surrendsred on January 22, 1938, 
and was released on August 29, 1938, after 
serving the full sentence including the 


period of imprisonment in default. Qn 


“a 


2 
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July 2, 1938, an order was passed for realisa- 
tion of the fine by distress warrant. Ia 
execution of that warrant certain items of 
movable property were ssized. On August 
29, 1938, the wife of the prisoner made 
a claim to these properties. The matter 
was referred to a Sub-Inspector of Police 
for report. Tha SubeInspector reported 
against the claimant. Without further 
enquiry ihe Magistrate rejected the claim 
and sold the property attached. The learned 
Sessions Judge has taken the view that the 
Magistrate had no right to sell the attached 


property,after the prisoner had served the full ° 


period of imprisonment in default, without, 
recording thereascns which, in his opinion, 
rendered it necessary to direct that the fine 
should be so realized. Tte learned Sessions 
Judge has further observed that the Magis- 
trate was bound to follow the procedure 
laid down in O. XXI, r. 58, Civil Procedure 
Code, in disposing of the wife's claim, and 
his failure todo so was an error of law. 
In support of this view, the learned Sessions 
Judge has relied on the ruling in Harimal 
v. Emperor, 34 Or. L. J. 847 (1). That deci- 
sion is a decision of the Allahabad High 
Court. Section 386, Oriminal Procedure 
Code, as it stood before 1923, made no 
provision for an enquiry by a Magistrate 
into the claims of third parties. In 1923, 
s. 386 (2) was enacted enabling Local 
Governments to make rules for the sum- 
mary determination of claims, The decisi in 
in Harimal v. Emperor, 34 Cr. L, J. 847 (1) 


is based on the fact that the Local Govern- 


ment had made rules under s. 386 (2) 
directing that the procedare laid down in 
O. XXI, r. 53, Civil Procedure Code, be 
observed in investigating such claims. The 
Goverament of Bengal framed rules in the 
year 1925 which are contained in Circular 
Order No. 6 (Oriminal) of 1925. Tae 
relevant rnle is 117 (4) which reads: 

“Tf any person makes any claims in respect of the: 
property attached, then the ownership of such pro- 
perty shall bè determined by the Magistrate who 
jssuei the warrant, or his successor-in-office or 
the Magistrate in charge of accounts. The sarvices 
of a junior Deputy Magistrate or Sub-Deputy Magis- 
trate or Circle Officer may be utilised, if neces- 
sary, for the investigation of such claims,” 

Tnere is aczordingiy no necessity for a 
Magisirate in Bengal to follow the proce- 
dure laid dowa in O. XXI, r. 58, Civil Pro- 
cedure Code; but on the other hind he is 
not entitled to utilise tLe services of a Police 
Officer in investigating such claims, nor is 
he entitled to rely simply on tho report of 

(1) 34 Or. LI 847; A I R (1933) Al. 135; (1933) Gr. 
Cas 278; 144 Ind. Cas, 883; (1933) A L J 265; 8 RA 6; 
LRHA TT Or. | 
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a Police Officer. Section 386 (1) (6), Proviso 
requires the Magistrate to record his special 
reasons for issuing a distress warrant only 
when the warrant is issued after the offender 
has undergone the whole of the imprison- 
ment in default. It cannot, therefore, be 
said that the issue of the wirrant in the 
present case was illegal or that the sale was 
illegal merely. because reasons were not 
recorded for issuing the warrant. ‘The 
warrant was issued before the whole of fhe 
imprisonment in default had been under- 
gone. The law dces not require that reasons 
should be given for selling attached pro- 
perty after the disposal of claims. In view 
of the fact that no proper enquiry was 
made into the claim of the wife, we accept 
the reference and set aside the order re- 
jecting the claim of the offender's wife to 
the property attacted. The Magistrate is 
os to dispose of that claim according to 
aw. 
D. Reference accepted. 





_ MADRAS HIGH COURT 
Applications Nos. 2700 and 2701 of 1937 
December 8, 1937 
Wavsworta, J. 

T. RATHNAVELD CHET TIAR— 
APPLTOANT 
versus 
P. M. S. SUBRAMANIAM OHETTY Anp 
OTHERS— RESPONDENTS 

Mortgage—Family consisting of two branches of 
two brothers S and G—G's branch filing partition 
suit agzinst S's branch — Pending suit, S mortgaging 
some property for himself and as manager of joint 
family—Mortgagee obtaining decree for substituted 
security in shape of whatever might be allotted to S's 
branch —Decree in partition suit—Morigaged pro- 
perties allo‘ted to G's branch, and in addition, certain 
cash sum made payable as owelty to be realized out 
of share allotted to S's branch —G's branch held 
entitled ro charge over properties allotted to S's branch 
—Proper security to which mortgagee was entitled 
stated, 

A family consisted of two branches disoending 
from two brothers S and G. A suit for partition 
was institutel by G's branch against S's branch. 
During the pendency of the suit, S raortgaged two 
items of property executing the mortgage for 
himself and as manager ofthe joint family. The 
mortgagee instituted a suit on mortgage and 
obtained a decree for substituted security in the 
shape of whatever might be allotted to the share 
of S's branch. Meanwhile the partition suit had 
ripened into a final decree as a result of which both 
of the itemsmortgaged were allotted to G's branch; 
and besides the properties actually allotted to 
them, G's branch was given a right to a pay- 
ment of certain amount by way of owelty to 
equalize the shares. The original decree made this 
payable out of the assets of the share of S's branch. 
Subsequently the mortgagee proceeded to execute 
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his mortgage decree against the properties allotted 
to S's branch and sold certain items of property: 

Heid, that the mortgagee had the right to execute 
his decree, but that right was subject to any prior 
or more powerful rights residing in G's branch. 
Since the right declared in favour of the G's branch 
Was the right to receive a cash sum cut of the pro- 
ceeds of these properties, there was no reason why 
G's branch should be made to sell them over again 
instead of directing his claim against the cash which 
had in fact resulted from the sale of those properties: 

Held, further that as the decree ordered the pay- 
ment “out of sbare of S's branch of the family 
préperty” and the share was itself specified in the 
schedule attached to the decree, a charge was 
created in favour of G's branch over properties 
allotted to S’s branch. The proper security to which 
the mortgagee was entitled could not be more than 
the actual share of the mortgagor, which could only 
be caleulated after deducting properties of a value 
equivalent to the amount which behad to pay in 
order to equalize the shares. Manikam Pillai v. 
Audinarayana Pillai (2) and Mahomet Kazim Shah 
v. Robert Savi Hills (3), relied on. Dorayya v. 
Ramayya (1), distinguished. 

Mr. K. Narasimha Iyer for Mr. T.V. 
Subramania Iyer, for the Applicant. 

Mr. N. K. Mohanarangam Pillai, for the 

_ Respondents. f 

Order.—These applications are brought 
by way of appeal against the order of the 
learned Master in a matter arising out of 
a partition in a family consisting of two 
branches descending from two brothers, 
Sadasiva Chetty and Gangadhara Chetty. 
Gangadhara had a son Thaywmana Chetty 
who has since died, and his branch is 
represented by his widow Visalakshi, Sada- 
siva has left two sons. On March 24, 1931, 
Visalakshi on behalf of her minor son tiled 
a pauper petition claiming partition. This 
was registered as a suit in September of 
the same year and resulted in a final decree 
on September 14,1934. On July 22, 1931, 
that is to say, approximately four months 
after the pauper petition was filed, Sadasiva 
mortgaged two items of property to the 
present appellant. The mortgage was 
executed by Sadasiva for himself and as 
manager of the joint family and as guardian 
of his minor nephew, tne son of Ganga- 
dhara; and it was also executed by his 
own udult son. This mortgage is not 
referred to in the partition suit, and the 

` appellant was not a party to that suit. Oo 
August 4, 1934, the appellant brought a 
suit on his morigage impleading the two 
sons of Sadasiva, who was by this time 
dead, and also the minor son of Gangadhara 
and he claimed a decree against tne 
hypotheca on the ground that his mortgage 
was binding on the family. Alternatively, 
he asked for substituted security in the 
shape of whatever was allotted to the share 
of Sadasiva’s branch. Eventually he was 
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given a decree for substituted security. 
Meanwhile tha pvrtition suit hid ripened 
into a final decree as a result of which both 
of the items mortgaged to the appellant 
were allotted to Gangidhara’s branch; and 
besides the properiies actually allotted to 
them, Gaugadhara’s branch was given a 
right t a payment of Rs. 2,228-12-2 vy way 
of oweliy to equalize the shares. The 
original decree made this payable out of 
the aasets of the share of defendant No. 1 
(Sadasiva) but he having died, it was 
amended so that cl. 11 runs: ‘Defendants 
Nos. 2 and 3 (i, e. Sadasiva’s sons) do from 
and cut of the assets of defendant No. 1, 
deceased (i. e. Sadasiva) and cut of their 
share of the family property pay,” the 
amount decreed ts Gangadhara’s son. 
Subsequently the appellant proceeded to 
execute nis mortgage decree agiinst the 
properties allotted to Sudasiva’s branch. 
There were three properties which were 
sold in execution: (1) No. 109, Egmore 
High Road, which was sold subject to a 
mortgage for Rs. 5,560 recognized in the 
partition suit as binding on the family. 
In the sale the equity of redemption was 
purchased by the appellant for Rs. 1,550, 
which was set off against his mortgage 
decree, and he has himself subsequently 
redeemed the mortgage for Rs 5,560 which 
binds the whole family; (2) Lands at 
Arasur which were purchased by the 
appellant for Rs. 609, this amount being 
set off against the appellants mortgage 
decree; (3) Property at Ponneri, subject to 
a mortgage for Rs. 5U0 in favcur of a third 
party. The equity of redemption in this 
item was purchased by a stranger for 
Rs, 1,000, which amount is in Court deposit. 
The only additional fact to be noted is that 
the am unt due on the appellant’s mort- 
gage decree at the time of its execution 
was Rs. 3,503. Tue two applications against 
which these appeals are preferred were (1) 
an application by the appellant to the 
Master for the payment of the Court deposit 
of Rs. 1,000 the proceeds of the sale of the 
third ‘item referred to above, towards the 
discuarge of the appellant’s decree; (2) 
An application by Gangadhara’s widow, 
firstly fur the payment of the same sum of 
Rs. 1,000 towards the amount due by way 
of owelty, secondly for a direction to the 
appellant to pay back the amount, Rs. 1,550, 
credited to his mortgage decree as a result 
of the sale of the first item. There is no 
prayer for the payment of the amount of 
25. GUJ credited as a result of the sale of 
ltem No 2. The questions which arise ou 
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of these appeals are: (1) What is the 
extent of any charge which the appellant 


may have against Sadasiva’s share? (2) 
Was any charge created by the provision 


in cl. 11 of the partition decree for the. 


payment of owelty ? (3) If so, can it be 
enforced by a mere direction to the appel- 
lant to pay back that which he has received 
as & result of the sale of Item No.1? or 
should it not be enforced by a regular 
application for execution? (4) If both the 
appellant and Visalakshi are entitled to a 
charge over the properties, which has the 
priority ? 


| I will deal first with the contention that, 
whatever be the merits of the respondent's 
applications, the form in which they have 
been made is wrong. As I understand it, 
the appellant's contention is that, if the 
Tespondent were to file an execution petition 
and bring the properties to sale subject 
to the prior encumbrance, the appellant 
being in the position of both prior encum- 
brancer and of puisne encumbrancer, the 
result might well be that the amount due 
on the prior encumbrance would swallow 
up the whole of the proceeds of Item No, 1; 
and that the appellant has a right to 
demand that this procedure be followed. 
It seems to me that this contention, which 
dces not appear to have been advanced 
before the Master, is very technical. I 
cannot see way when these properties have 
been brought to sale by the appellant under 
his mortgage decree the respondent should 
not have a right of recourse against the 
proceeds of that sale rather than against 
the lands in the hands of a stranger. The 
appellant had the right to execute his 
decree, but that right was subject to any 
Prior or more powerful rights residiog in 
others. Since the right declared in favour 
of the respondent was the right to receive a 
cash sum out of the proceeds of these pro- 
perties, I see no reason why the respondent 
should he made to sell them over again 
instead of directing his claim against the 
cash which has in fact resulted from the 
sale of those properties. 

` Turning to the question of the existence 
or non-existence of a charge in favour of the 
respondent, the appellant relies on a very 
old case reported in Dorayya v. Ramayya 
(1) in which it was held that an indefinite 
order for the satisfaction of a decree out 
of the assets of a deceased person creates 
no charge on the property in the hands of 
the purchaser provided that the purchase 


(1) 3 M 35, 
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was not fraudulent. This case has been 
discussed and distinguished in a case 
reported in Manikam Pillai v. Audi- 
narayana Pillai (2), wherein it was held 
that whea the decree makes ‘the properties’ 
liable to satisfy a debt and it appears from 
a construction of it that the word ‘properties’ 
does not refer to the properties of the party 
generally but to certain specific properties, 
the identity of which is clear, a charge is 
created. Tnat ruling surely would govera 
the facts of the present case where the 
decree orders the payment “out of their 
share of the family property” and the share 
is itself specified in the schedule attached 
to the decree. Another case which has 
been referred to is the Full Banc ruling 
reported in Mahomed Kazim Shah v. Robert 
Savi Hills (3) wherein it was held that 
co-sharers who have been given a specific 
charge over an amount awarded by way 
of owelty are entitled toa prior charge over 
a particular property as against the mort- 
gagees of an undivided share of one of the 
co-parceners. Ila that case the present 
difficulty does not really arise at all, for the 
whole question here is whether a charge is 
created in favour of the person who has 
the right to owelty, whereas in that ruling 
the existence of a charge is perfectly clear, 
The question really seems to reduce itself 
to tnis. What is the right which the appel- 
lant gets by reason of his decree for a sum 
of money against a subsiituted security con» 
sisting of the share of his mortgagor? Is 
it a right against the whole.of the properties 
allotted at partition to that mortgagor 
regardless of any incident of the partition 
waich is in deroga‘ion of that share, or is it 
a right to proceed against the net share of 
his mortgagor, after making allowance for 
any deductions which under the partition 


decree have to be met frcm it? Another 
way of putting it is this: Is the share of 
the mortgagor the properties actually 


allotted to nim coupled with an obligation 
to paya certain amount in cash, or is it 
certain properties less an extent the value 
of which would be equivalent to the cash 
amount decreed by way of equalization ? 
It seems to me that in equity ths latter view 
is the only possible view. If we assume 
that the mortgagee from a co-parcener who 
has mortgaged properties ut allotted to 
himin a partition has a right to proceed 
against the whole of the specitic properties 
allotted to the mortgagor regardless of any 


(2) 34 M 47; 5 Ind. Oas. 917; 20M L J 407; (1910) 
MW N 568. 
(3) 35 O 388; 12 OW N 373. 
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liability by way of equalization of shares, 
the result surely is to enlarge the security 
of the mortgagee beyond that to which he 
is in equity entitled. The Courts have 
recognized in such circumstances the right 
of the mortgagee to fasten his mortgage on 
the properties allotted to the mortgagor. 
But there is no reason, merely because the 
difficulties of division make it desirable to 
‘give to the mortgagor more than his proper 
-sbkre while requiring him to make a cash 
payment to his co-parceners, to allow to the 
mortgagee the benefit of that excess allot- 
ment. The proper security to which the 
mortgagee is entitled ehculd not be more 
than the actusl share cf the mortgagor, 
which can only be calculated after deduct- 
ing proper'ies of a value equivalent to the 
amount wbich he has to pay in order to 
equalize tre shares. 

-~ In the result, therefore, I hold that the 
learned Master is right in directing the 
payment tothe respondent of the amounts 
claimed and I dismiss the appeals with 
costs. 


NB. Appeals dismissed. 


ee 


: ALLAHABAD HIGH COURT 
5 Second Appeal No. 735 of 1937 
cae January 12,1939 

IQBAL AHMAD, J. 
BHORA SINGH AND OTHERS—PLAINTIFFS— 
PR ` APPELLANTS te 
i ee e DATSuUS 
; "FORA AND cTHERS—DEFENDANTS— | 
ph Sy sh RESPONDENTS 

Agra Preemption Act (XI of 1922), ss. 14, 15— 
Notice under 3. 14, if obligatory—Vendor orally in- 
.Jorming co-sharer of his intention to sell—Co-sharer 
refusing to purchase — Hight of pre-emption cannot 
be exercised—Rejusal by manager of joint Hindu 
family, is binding on other members— Hindu Law— 
‘Joint family- Preemption. 

Sections 14 and 15, Agra Pre-emption Act, prescribe 
the prccedure by which a vendor may put anend 
to the right of pre-emption possessed by a co-sharer, 
but these sections do not exhaustively deal with all 
the modes which have the effect in law of destroying 
the right of pre-emption. Itis not obligatory ona 
vendor to give the notice prescribed bys. 14, and 
even apart irum such notice, it 1s open to a vendee to 
prove facts that may have the effect inlaw of disentitl- 
Ing a plaintiff from exercising his right of pre- 
emption. It is open to a vendor to orally inform a 
co-sharer having a right of pre-emption of his inten- 
tion to sell, and if the co-sbarer, to whom such oral 
Communication is made, refuses to purchase the pro- 
perty, tben he will not be entitled to exercise the 
right of pre-emption. Syed Von Mohamed v., Bint 
Zohra (2), relied on. 

Where the manager of a joint Hindu family refuses 
to purchase the property inthe exercise of the right 
of pre-emption, his refusal is binding on all the mem- 
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bèrsof the family, disentitling them to enforce the 
Tight. Suraj Prasad v. Oudh Behari (1), follow- 
d 


ed. 

S. A. from the decision of the Addi- 
tional Civil Judga, Saharanpur, dated 
January 11, 1937. 

Mr, K. C. Mital, for the Appellants, 

Mr. M.A Aziz, for the Respondents. 


Judgment.—This is a plaintiffs’ sppeal 
in a pre-emption suit. By a sale deed, dated 
January 2, 1935, Ram Singh, defendant, 
sd the property in dispute in favour cf 
Fora and others who were impleaded as 
defendants Nos 1 to 3inthe suit. The sale 
consideration entered inthe sale deed was 
Rs. 780. The plaintiff-appellants, who are 
members of a joint Hindu family, then 
brought the suit giving risa to the present 
appeal. Bhuru Singh, plaintiff, is the grand- 
father of the remaining two plaintiffs, 
named Munshi Singh and Paul Singh, The 
plaintiffs alleged that the real sale con- 
sideration was Rs. 250 and not Rs. 780 as 
entered in the sale deed, and this allegaticn 
of the plaintifis has been accepted by both 
the Courts below. The plaintiffs are admit. 
tedly eo-sharers in the mahal in which the 
property sold is situated whereas the ven- 
‘dees are total strangers. The vendees, 
however, resisted the suit on the allegation 
that the sale in their favour was effected 
after the refusal by the plaintiffs to pur- 
chase the property, and as such, the plainte 
iffs were not entitled to exercise the right 
of pre-emption. This contention of the 
vendees was accepted by both the Courts 


"below withthe result that the plaintiff's 
“suit was dismissed. Phul Singh, one of the 


plaintiffs, was examined as a witness in 
‘the case, and he in the course of his cross- 
exawinaticn, made the following statement: 
“Before the sale Ram Singh usked me to purchase 
the property for Rs,250. Itold him that I would 
not purchase the property for Rs. 250 but would pay 
only Rs. “00 as consideration for the sale as there 
was seme dispute about the property. After thig 
sule deed in favour of the vendees was executed,” 


Poul Singh further admitted in his state- 
‘ment that he was the karta or the manager 
of the family. It was contended on behalf 
of te plaintiffs in the Courts below that 
as only Phul Singh bad refused to purchase 
the property, his refusal could not adversely 
afiect the right cf pie-enipticn so far as 
tLe remaining two plaintifis were concerned, 
The short answer to this contention is that 
as Phul singh was the manager of the joint 
family of the plaintiffs, bis refusal to pur- 
chase tle property disentitled the other 
plainuifis also tu enforce the right of pro- 
empticn. This was the View taken by this 
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Court in Suraj Prasad v. Oudh Behari (1). 
It was held in that case that the refusal cf 
the manager of a joint Hindu family to 
take the property in the exercise of the 
rigit of pre-emption is binding upon all 
the members of the family. 

The second contention advanced on be- 
half cf the plaintiffs was that as no notice 
as prescribed by s.14, Agra Pre-emption 
Act (Act XI of 1922), was given to the 
plaintiffs, their right of pre-emption was 
not extinguished. Section 14, inter alia 
provides that when a co-sharer “ proposes 
to sell any land, he may give notice by 
registered post to all persons having a 
right of pre-emption in respect of such 
sale. It is laid down by that section that 
the notice should clearly describe the pro- 
perty to be sold, and state the name of 
the vendee and the pricesettled. It is then 
enacted by s. 15, that the right of pre- 
emption of any person to whom such notice 
is given shall be extinguished unless such 
perscn within the period of one month of 
the receipt of the notice communicates by 
registered post his intention to purchase 
the property. h | 

In my judgment, there is no substance in 
this contention of the plaintiffs. Sections 14 
and 15, prescribe the procedure by which 
a vendor may put an end to the right of 
pre-emption pcssessed by aco-sharer, but 
these sections do not exhaustively deal with 
all the modes which have the effect in law 
of destrcying the right of pre-emption. It 
is not obligatory on a vendor to give the 
notice prescribed by s. 14 and, even apart 
from such notice, it is cpen to a vendee 
to prove facts that may have the effect in 
law of disentitling a plaintiff from exercis- 
ing his right of pre-emption. It is open to 
.a vendor to orally inform a co-sharer having 
aright of pre-emption of his intention to 
sell, and if the co-sharer, to whom such oral 
communication is made, refuses to purchase 
the property; then he will not be entitled 
to exercise the right of pre-emption. Asin 
the present case, there was a definite refu- 
sal by Phul Singh to purchase the property, 
the plaintifis were not entitled to maintain 
the suit. The view that I take is in conso- 
nance with the decision of this Court in 
Syed Oon Mohammed v. Bint Zohra (2). 

It has, however, been. contended by Mr. 
Mital that as Phul Singh was not informed 
thatthe transaction with the vendee res- 


(1) (1931) A L J 204; 131 Ind. Oas. 681; AIR 1931 
All. 216; Ind, Rul. (1931) All. 425, 

(2) A I R 1925 All. 645; 87 Ind, Oas.414; L R6 A 
800 Oiv.. 
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pondent was settled, his refusal to purchase 
the property for Rs. 250 did not. disentitle 
the plaintifs to maintain the suit. The 
argument is that un'ess an opportunity to 
purchase is given to a co-sharer after a 
definite agreement to sell the property at a 
fixed price has been entered into witha 
stranger, the right of pre emption possessed 
by tbe co sharer is not lost. In support of 
this contention, reliance has been placed on 
the decision in Kanhai Lal v. Katka 
Prasad (3). It was observed in that case 
that | 

“it is not enough tooffer property to a person en- 
titled to pre-empt before an agreement to purchase 


has been entered into with a third party, as was 
the case here.” f 


The facts of the case just ncticed were 
somewhat exceptional, but if it was neces- 
sary for me to decide as a question of law 
asto whether a categorical refusal by a 
co-sharer to purchase the property at a fixed 
price has or has not the effect of nullifying 
his right of pre-emption, 1 would not have 
decided this appeal without sending the 
case before a larger Bench, But the inter- 
pretation that I put on the statement of 
Phul Singh quoted above is that the pro- 
perty was offered to him for Rs. 250 after 
the transaction with the vendees was settled. 
That this is so appears from the admission 
made by Phul Singh that the property was 
offered to him before the sale deed was 
executed in favour of the vendesas and that 
after his refusal the sale deed in dispute 
was executed. That being sġ, there was a 


clear refusal by Phul Singh; the manuger 


of the family of the plaintiffs, to purchase 
the property on the price offered and” paid 
by the vendees, Ithererore hold ‘that the 
defendants’ contention that the plaintiffs 
had lost their right of pre-emption was 
well-founded and was rightly given effect. 
to by the Courts below. ‘Accordingly, I 
dismiss this appeal with costs. Leave to 
appeal under the Letters Patent is granted. 


D. Appeal dismissed. . 


(3) 27 A 670; 2 AL J 390; A W N 1905, 149. 
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Set MADRAS HIGH COURT 

Letters'Patent Appeals Nos. 67 and 68 

Z bee . of 1936 

. January 11, 1938 
VENKATASUBBA Rao AND ABDUR RAHMAN, JJ. 

ARUMUGHA GOUNDAN-—APPRLLANT 
; versus 
RANG ASWAMI GOUNDAN AND ANoTAER— 

RESPONDENTS 

Easement— Right to cut tree—Right of easement 
in respect of trees projecting over neighbour's 
land, if can be acquired—Owner of tree, whether 
has right to prevent person in possession of land 
over which branches of tree are growing, from 
cutting away projecting branches—Right to project 
branches expressly conferred but right to lop off 


branches not reserved—Branches held could not be 
cut off. 

No right of easement canbe acquired in respect 
of a tree which gradually projects over the neigh- 
bour's land insensibly , and by slow degrees and 
the owner of the tree has no right to prevent 
a person lawfully in possession of land, into 
or over which, its roots or branches have grown, 
from cutting away so much of them as project into 
‘or over his land, : 
`` Held, on facts that by the common intention 
of the parties at the time of the partition and 
the sales, the right to project the boughs of the 
tree in question was expressly conferred and 
transferred and the defendants not having ex- 
‘pressly reserved for themselves the right to lop 
off the ‘projecting branches in the sale-deed in 
favour of the plaintiff, they were not entitled to 
cut off the branches, Lemmon v. Webb (2), Wheldon 
T Burrows (3), and Aldrige v. Wright (4), referred 
0. : 


L. P. As. against the judgment of Mr. Jus- 
tice Venkataramana Kao, reported in 163 

Messrs. T. M. Krishnaswamy Iyer and A. 
Balasubramania Iyer, for the Appellant. 
‘Mr. K. S. Desikan, for the Respondents. . 
- Menkatasubba -Rao, - J.—Venkatara- 
mana Rao, J. has held’ that the: defendants 
are entitled to have so much of the branches 
of-the tamarind tree cut.off as ‘project over 
their land.: The. plaintiff - attacks this‘deci- 
sion 6nd his Oounsel has argued the appeal 
mainly as if the question ‘involved were 
one of easement. ‘That if the plaintiff's 
tase rested on an easement right, it should 
fail, there can be no doubt. As the learned 
Judge rightly points out relying on Lemmon 
v. Webb (1), no right of easement can be 
acquired in respect of.a tree-which gradually 
projects over the neighbour's land insensibly 
and by slow degrees. It is important in 
this case to ascertain the facts. precisely in: 
order to understand the correct principle 
applicable. Arguments based on asupposed 
easement right were advanced before us 
as before the learned Judge and this has 


(1) (1895) A Ol; 64 LJ Oh 205; 11 R 116; 
(LT 647;59 J P 564, : nae 


182-41 & 42 


AR MUGHA GoUNDAN Ü. RaNGasWamt GouNpaN (MADR 


32i 
imported considerable confusion into the 
case. A cafeful analysis of the facts will 
show that totally different considerations 
apply. We are concerned with three plots, 
namely; Nos. 333, 338-2 and 338-1, which all 
belonged toa Hindu joint family. No. 338/2 
adjoins on the south plot No. 333 and is conti- 
guous toit; No. 338/1 is to the east of No. 338/2. 
At a family partition Nos. 333 and 338/2 (the 
two contiguous plots) fell to the defeadants 
and No. 338/1 fell to theshare of their co- 
parcener Palani. On No. 338/2 was standing 
the tamarind tree, which has given rise to 
the present dispute.. Although the right of 
Palani to the plot No. 335/2 was extinguished . 
by the partition, a right was conferred 
upon him by its terms to a half share in 
the tree on that plot. In 1925, i. e, subse- 
quent to the partition by Ex. A. Palani 
conveyed to the plaintiff (Arumuga) N 0.338/- 
1 together with his right toa moiety of the 
tree. In 1927 the defendants conveyed 
No. 338/2 to the plaintiff, including likewise 
that half interest in the trea in question, 
Thus it will be seen first thatthe plaintiff 
became the owner of No 33~/2, while the 
defendants continued to own the contiguous 
plot No, 333, aad secondly, that the plaintiff 
became the full owner of the tamarind tree 
in the plot No. 332/2. . 
Venkataramana Rao, J. after stating that 
the encroachment of the boughs would be 
a nuisance, asks, has the Tight to commit 
the nuisance been granted? The right to 
overhang the branches is analogous to pre- 
servation of the prospect, and the learned 
Judge points out that in both these cases, 
the burden would be imposed over a vague, 
indefinite and” possibly an extensive area. 
So the question is, was the. right granted 
to the plaintiff either expressly. or by 
necessary implication ? It isthe previous 
unity ‘of title and its subsequent severance 
that has given rise to the question in its 
present form ; otherwise the matter would 
be free from all difficulty. Tne law un- 
doubtedly is, that the ownerofa tree has 
no right to prevent a person lawfully in- 
Possession of land, int» or over wien, its 
roots or branches have grown, fro.n c siting 
away so much of them as proje2t into or 
over his land [per Lindley, L.J.in Lemmon 
v. Webb (2), at pp. 12 and 144). but here: 
the question is, do the facts already Men-- 
tioaed lead or not to the necessary inference 
that the right to project tha brancaes has 
been conferred? From the very beginning 


(2) (1894) 3 Oh. 1; 63 LJ Oh. 570, E 
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the tamarind tree played an important 
part, First, let us take the partition. 
Palani was allotted a plot away from the 
one where the tamarind tree stood, but still 
he was given a half right in the tree. 
Secondly, when Palani sold hia land No. 33¢/1 
to the plaintiff, his half share to the tree 
was specifically conveyed. And thirdly, 
when the plaintiff purchased from the de- 
fendants No. 338/2, their half right in the 
tree was likewise expressly mentioned and 
conveyed. What we here have is not a mere 
transfer of land, whichin law would carry 
with it the transfer of the tree whether 
mentioned or not ; more than that, the tree 
itself has been made the -subject of the 
sale ; this is of vitalimportance. Nor was 
this tree at the time of the sale a tiny 
plant ora sapling ; it was, as the learned 
District Judge points out, an ancient tree 
about 100 years old, whose growth had 
practically ceased. ; 
, Tt cannot be-reasonably suggested that 
there has since been any additional burden 
impcsed by.the growing. of the tree. It 
seems to us that the finding of the District 
Judge that by thecommon intention of the 
parties the right to project the boughs was 
transferred, ought not to haye been dis- 
turbed. That the grantor shall not derogate 
from his grant, is a settled maxim. To 
allow the defendants to cut off the branches 
would be toviolate the maxim, Venkata- 
ramaaa Rao, J. observed that if the plain- 
tiff intended to have the right he claims, 
that should have been specially provided 
for in the sale deed. Buton the contrary, 
the true position on the facts is, that had 
the defendants intended to reserve them- 
selyes the right to lop off the projecting 
branches, they should have expressly reserv- 
ed ib; see by way of analogy the Passage 
in Halsbury New Editicn, Vol. 11, s. 524, 
which is based on Wheldon v, Burrows (3) 
and which has been cited by Sankey, L. J. 
in Aldrige v. Wright (4), at p. 133%. We 
therefore think that the learned District 
Judge, whose judgment has been reversed, 
is right, 
Venkataramana Rao, J. has held that the 
Plaintiff has a right to enter (a right, we 
Presume, to be reasonably exercised) on 
the defendants’ land for Temoving the pro- 
duce so long as the branches are allowed 
to project. so also the learned Judge has, 


(3), (1878) 12 Ob. D 31; 48 L J Oh. 853;41 LT 327; 
28 WR 196. 
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by restoring the Munsif's judgment, award- 
ed to the plaintif Rs. 10 as damages for 
the produce appropriated by the defendants 
from the projecting branches. The correcte 
ness of these orders has not been question- 
ed. In the result; the judgment of the 
District Judge is restored in toto, and as to 
the costs incurred by the plaintiff in the 
High Court, the defendants will pay them. 
The costs are awarded in one only of the 
two appeale before us. e 
Nuss. Appeal allowed. 
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CALCUTTA HIGH COURT 
Criminal Appeal No, 530 of 1938 
December 13, 1938 
BARTLEY AND HENDERSON, JJ. 
NANDA GHOSH AND GTHRRE— APPÊLLANTS 


versus 
EMPEROR—Opposits Patty 
Criminal trial—Trial by jury — Accused charged 
with abduction and kidnapping—Separate verdict on 
each charge should be taken—Penal Code (Act XLV 
of 1860), aa, 366, 346—Accnsed charged with both 
kidnapping and - abduction~Held, on facis that 
occurrence though single transaction, separate charges 
should have been framed for separate offences. h 
In & case where an accused person is charged with 
both kidnapping and abduction, it isessential to take 
a separate verdict on each charge. If this is not done, 
it may becomea mere matter of speculation what the 
decision of the jury really was. [p, 324, col. 2. { s 
A married girl whom the jury found to be under 
16 years ofage, was due to return to her husband’a 
house after a visit to her fatherin a village. On thè 
way she passed the house of the accused, He asked 
her to come inside on the pretext that his wife wanted 
her. When she went in, he bolted the door and 
demanded that she should remain with him. In the 
night he ravished her. Later on, ‘he took: her gut 
and was joined by the ohter three appellants. Théy 
took her away, and according to her story, her 
ornaments were taken off. Allwere jointly charged 
both with kidnapping and abduction : ; 
Held, that the whole incident could not be regardad 
as constituting a single offence and though it may be 
said that the whole occurrence was one single tran- 
gaction, even in that case separate charges should 
have been framed for the separate offences which 
went to make up that transaction. [p. 323, col. 2; 
P. 324, coL 1.3 Í ae 
Messrs, P.C. Chatterjee and Bankim 
Chandra Roy, for the Appellants. 4 i 
Messrs. D. N. Bhattacharjya, Deputy 
Legal Remembrancer, for the Orown. 


Bartley, J—The appellants in thie case 
were convicied in accordance with the 
unanimous verdict of the jury under s. 366, 
Indian Penal Cude. Some of them were also 
convicted under s. 346 and s. 346 read with 
8. 109, Indian Penal Ocde. The prosecution 
case was briefly this: One Khuki Dasi, 
a married girl whom.the jury found to be 
under 16 years of age, wag due to return to 
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her husband's houòé after a visit to her 
father in the village of Ohorkalgram. On. 
the morning of her return she was dressed 
up and given all her ornaments to wear. 
She then went off to see her sister who 
lived in the village. On the way she passed 
the house of the appellant, Nanda. He 
asked her to come inside on the pretext 
that his wife wanted her. When she went 
in, he bolted the docr and demanded that 
she should remain with him, In the night 
he ravished her. Later on; he took her 
out and was joined by the other three 
appellants. They took her away, and 
according to her story, her ornaments were 
taken off. She ‘was finally brought back 
again to Nanda’s house, and on the next 
Friday returned by Nanda. Whereupon 
she informed her relatives, and in the result 
the present case was instituted, 


It may be noted here in connection with 
this story, that the jury unanimously 
acquitted the appellants on the charge of 
robbery and that no charge of rape was 
framed. The substantive charges, leaving 
aside that of wrongful confinement, were 
charges (a) of kidnapping and (b) abduc- 
tion against all the appellants jointly, and 
the learned Judge in dealing with the 
evidence and in explaining the law dealt 
with the whole matter on the assum pticn: 
that the occurrence from the time when the 
girl entered the appellant Nanda'’s house 
until the time when she was finally released 
constituted not merely one transaction but 
one single offence. As, I have said, , the 
alternative charges were that the appellants 
jointly either kidnapped or abducted the 
girl, The verdict of the jury was given in 
the following way: All the accused were 
found guilty onder e. 365, Indian Penal 
Oode. Nanda was found guilty also under 
8.346, and Deba under s. 346 read with 
e. 109. The jury, added, the age of the 
girl is less than 16. In the first Place, this 
verdict is to some extent an obscure ver- 
dict. We are not actually in a ‘position to 
Bay, except with reference to the finding 
as to the age of the girl, whether the jury 
actually convicted ot kidnapping or abduc- 
tion. The learned Judge's direction to 
the jury on this point are not particulariy 
happy. In dealing with the offence of 
abduction he said in one place : 

“Abduction is a continuing offence, If you think 
that the other persons also removed the girl know- 
ing that she was an abducted girl, they will also 
be guilty of abduction, If you think that the girl 
came to Nanda’s house voluntarily, and if her agé 
Was not below 16 at the time, there will be no 
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offence of abduction under a, 466, Indian Penal 
ode. 


Then the learned Judge deals with the 
question ofkiduapping. As to this he says: 

“If you think that the girl came to Nanda's 
house of her own accord, the age of the girl is 
important. If she was not under 16 at the time, 
there was no abduction in regard to her as I have 
told you, If, however, she was under 16, the position 
will be different.” 


In that case, if she came to the house of 
Nanda voluntarily, the jury would have to 
decide whether the minor, that is to Bay, 
the girl, was under 16 and definitely decided 
not to return to her lawful guardian. If the 
jury thought on the circumstances that 
there was no intention in her mind to 
return to her father’s place, they would 
have to consider whether it could be said 
that she was stil] in her father's keeping. 
Ti they thought she was, the moment 
Nanda and the other accused took her from 
Nanda’s house without the consent of her 
father, it amounted to taking the minor out 
of the keeping of her father, and those who 
Participated in that taking; committed an 
cffence under s. 363, Indian Penal Code. 


Now, in giving this direction, it appears 
to us that the learned Judge was not speake 
ing with due regard either to the facts or 
the law. The evidence in this case was that 
Nanda had induced the ‘girl to enter into 
his own house and kept her there under 
confinement. The jury actually found that 
she was under 16 years. of age. If they 
accepted her story, then there was. evidence 
to support the conviction. of kidnapping 
against the accused Nanda. . The evidence 
further was that after she had . been kept in 
Nanda's house for the whole. day, he took 
her out of it and it was only at that stage . 
in the proceedings that the. other appel- 
lants came on the scene at all. Further, the 
defence in the case of course was that the 
girl had never been near Nanda's house at 
any time, and that the prosecution story 
was a pure concoction.. That being so, it was. 
clearly unnecessary for the learned Judge 
to put tothe jury any theory that the girl : 
had gone tothe house of Nanda or to tell 
them that any. question arose as to her. 
intentions when she did so. Neither it was 
correct to tell the jury that if such a case 
ab offence was committed as soon as Nanda 
and the other accused took the girl from 
Nanda’s house without the consent of her 
father. As I have said previously, the 
learned Judge seems to have regarded the . 
whole incident as constituting a single 
offence. That isa view which seems tous . 
dificult to uphold, and though it may be 
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said that the whole occurrence was one 
single transaction, even in that case, sepa- 
rate charges should have been framed for 
the separate offences which went to make 
up that transaction. Lo 
, In this view of the matter, we are defi- 
nitely of opinion that the convictions and 
the sentences passed on the three appel- 


lants other than the appellant Nanda can- 


not be sustained and that they must be set 
aside. In, the case of the appellant Nanda, 
we are unable to hold that the form of the 
charge or the Judge’s address to the jury 
amounted in his particular case, to any 
such misdirection as would vitiate the ver- 
dict which the jury returned against him. 
On the evidence, if the jury believed it, 
there was ample material to justify a con- 
viction in his case for the offence of kid- 
napping under s. 366, Indian Penal Code. 
He was charged with fhat offence. The jury 
did find definitely as they must have found 
to justify a conviction that the girl was 
under ló years of age and their verdict 
also implied that they accepted her story 
that she had been induced to enter the 
house of Nanda, 

In these circumstances we are unable to 
find any good reason for holding that tke 
verdict of the jury should be set aside in 
the case of the appellant Nanda Ghose. 
With iegard to the otker appellants, the 
further question is whether in the circum- 
stances of the particular case we should 
direct are-tiial. On consideration of the 
whole record, we do not think that sucha 
course is necessary, As against two of them, 
the only substantive allegation is that they 
acccmpanied Nanda: and the girl from his 
house to a tank: where they left her. 
¥egards the third accused there is further 
allegation’ that he!‘had'a lathi in his hand 
and that he took some pait in terrorizing 
the girl. It is, however, abundantly clear 
from the evidence that these three appel- 
lanis were nothing more than hirelings of 
the appellant Nanda. In the circumstances 
we do not think that they ought to be 
re-tried.. In the resuli, the appeal of the 
appellant Nanda is dismissed. The verdict 
of the jury, the conviction and the sentence 
in his case are upheld. In the case cf the 
other appellants their appeals are allowed 
and they will be acquitted and released 
from bail. 

Henderson, J.—I agree. The facis of 
the case have been set out by my learned 
brother. From this it will be clear that if 
the girl’s story was true and she was under 
16 years of age, the appellant Nanda was 
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undoubtedly guilty of kidnapping, wrong- 
ful confinement and rape. The charge of 
abduction was not so easy. It depended 
upon whether Nanda's wife really asked 
him to call the girl or not. Proof of this 
could hardly be established by the evidence 
of the girl alone, and at its highest, the 
prosecution was extremely weak so far as 
the charge of abduction went. In addition 
to this, the prosecuticn case comprised 
another incident in which the other three 
appellants are said to have been concerned. 
‘The charges were most unhappily drawn. 
They were framed thus: ‘That all the 
appellants were guilty of both kidnapping 
and abduction. With regard to the first. 
incident alone, the only pareon who could 
possibly be guilty of kidnapping is Nanda 
and no such charge shculd have been 
framed against the other appellants. The 
charge of abduction seems to have assumed’ 
that everything that took place afterwards 
was part of this offence. Now it is not 
enough to observe generally that abduction 
is a Continuing offence. Tue facts in the. 
particular case must be looked st. When 
this is done, it seems clear to me that these 
other appellants could not be convicted 
o! abduction, punishable under s. 366, 
Indian Penal Code. If the story of the girl is 
accepted, the necessary intentin was 
absent, because this incident was really, 
in connection with an attempt to commit 
robbery. On this part of the case tLe jury 
disbelieved the girl's story. As, in my. 
opinion, there was no ground for charg- 
ing these three appellants either with 
kidnapping or abducting, 1 entirely agree 
with- my learned brother that we ovght 
not to, order a re-trial, : l 
Apart from the unhappy nature of the. 
charge, further confusion has been intro- 
duced into the case by the way in: which 
the learned Judge took the verdict. We 
have pointed out before that in a case. 
where an accused person is charged with 
both kidnapping and abduction, it is essen- 
tial to take a separate verdict on each 
charge. If this is not done, it may become 
a mere matter of speculation what the 
decision of the jury really was. In the pre- 
sent case the jury added a rider to the 
effect that the girl was under 16. It is 
therefore difficult to see how it could be 
said that they did nct intend to convict of 
kidnapping. Mr. Chatterjee, however, con- 
tended that some confusion has been intro- 
duced as the result of the following direction 
given by the learned Judge:. : 
“If you think that she was still in her fathers 
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‘keeping, the moment Nanda and other accused 
took the girl from Nanda'’s house without the 
consent of her father, it amounted to taking the 
minor out of the keeping of the father and those 
who participated in that taking, committed an 
offence of kidnapping under s. 363, Indian Penal 
Code, and if this was done with intent set forth in 
the charge, it became an offence under s. 366, Indian 
Penal Code, and all the participants would be guilty 
under that section.” ; 

If it had been the defence case, that the 
girl, came to Nanda’s house of her: own 
accord, it would be impossible to say that 
this passage in the charge might not render 
it impossible for us to know what the 
jury found. We have therefore been 
through the record. So far from suggesting 
that the girl came to his house of her own 
accord, Nanda denied that she was ever 
there at all and suggested that she had 
gone away to conceal herself for reasons 
best known to herself, and that on her 
retrun sh3 concocted a false case. In 
these circumstances, the jury must have 
believed her story, and if they did so, their 
verdict of guilty was the only possible 
verdict. 

-D. Order accordingly. 
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ALLAHABAD HIGH COURT 
First Appeal No. 44 of 1933 
December 7, 1938 
IQBAL AHMAD, J. 
MADHO PRASAD—Dezranpant 
—APPELLANT 

VETSUS 
MAKHAN LAL—PraIntirF— 
RESPONDENT 

U. P. Encumbered Estates Act (XXV of 1934), 
sg. 6, 7 (1) (b)—Suit for dissolution of partner- 
ship and for accounts, whether in respect of “debt” 
—If barred by 3.7 (1) (b)—Interpretation of Statutes 
—Ordinary interpretation reaulting in anomalies and 
defeating object of Act—Intention of legislature to 
be given effect to. 

A suit for dissolution of partnership and for 
accounts is not’ a suit for enforcement of any 
pecuniary liability but isa suit to terminate and 
wind-up the business of the partnership and to settle 
the accounts between the partners. Sucha suit 
cannot be deemed to be a suit in respect of any 
debt within the meaning of s.°7 (1) (by of 
the U. P. Encumbered Estates Act. Moreover; as 
before fhe settlement of accounts it can not be 
said that any amount is due to the plaintiff 
from the defendant and there being no debt incurred 
before the passing of order unders. 6, 5.7 (1) (b) 
does not apply. Kanhaya Lal y. Maheshwar 
Narain (2), distinguished; Ram Adhar Pathak v, 
Indradeo Singh (3), dissented from, Suleman v. 
Abdul Latif (4), relied on. [p. 326, col. 2.) < 

It is no doubt one of the recognized canons 
of interpretation that the words used in a statute 
should be given their plain and ordinary mean- 
ing. But if such 9 method of interpretation results 
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in manifest anomalies and is calculated to defeat 
the object with which the statute was passed, 
itis open to the Courts to sointerpret the words 
uged as to give effect to the intention of the 
Legislature. [p. 327, cols. 1 & 2] 


F. A. from the order of the Additional 
cil Judge, Agra, dated December 17, 
1937. 

i Mr. Shiva Prasad Sinha, for the Appel- 
ant. 

Mr. B. Malik, for the Respondent. 

Judgment.—This is an appeal against 
an order of remand passed by the lower 
Appellate Court in a suit brought by the 
Plaintiff-respondent for dissolution of parte 
nership, rendition of accounts and recovery 
of Rs. 500 or such sum as may be found due 
to the plaintiff asa result of accounting. 
The plaintiff-respondent and defendant- 
appellant entered into a partnership to 
carry on a grocery shop and the business 
of the partnership was carried. on for some 
time. The plaintiff's case was that the 
defendant was in charge of .the business, 
but he closed the shop in November 1935 
and removed some of the goods of the 
partnership. The plaintiff, therefore, main- 
tained that the defendant was liable to 
render accounts. Before the institution 
of the suit the defendant had filed an 
application under the Encumbered Estates 
Act(Act XXV of 1934) and. the Collector 
had passed an order under s. 6o0f the Act. 
TLe defendant maintained that after the 
passing of the order under s. 6, the suit 
was not maintainable in view of the 
provisions of s. 7 (1) (b) of the Act and, 
accordingly he filed an application in the 
trial Court praying that the suit be dis- 
missed. This application was allowed by 
the trial Court and the plaintiff's suit was 
dismissed but, on appeal by the plaintiff, 
the lower Appellate Court reversed the 
decree of the trial Court and remanded the 
suit for trial on its merits. It is this 
order of remand that is assailed by the 
present appeal. Section 7 (1) (b) runs as 
follows: ; 

“When the Oollector has passed an order under 
s.6 the followiug consequences shall ensue: (b) 
no. fresh suit or other proceedings... . shall be 
instituted in any Civil or Revenue Oourt in the 


United Provinces in respect of any debts incurred 
before the passing of the said order.” 


It is argued by the learned Counsel for 
the defendant appellant thatthe suit was 
“in respect of” a “debt” within the mean- 
ing of s. 7 (l) (b) and was therefore not 
maintainable. In support of this conten- 
tion reliance -is placed on the definition of 
the word “debt” in s.2(a} of the Act and 
on the decisions of this Qourt in Mukat 
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.Behari. Lal v. Manmohan Lal (1) snd 
.Kanhya Lal v. Maheshwar Narain (2) and 
ona decision of the Board of Revenue in 
Ram Adhar-Pathak v. Indradeo Singh (3). 
Section 2 fa) of the Act provides that: 

“In this Act unless there isanything repugnant in 
- the subject or context (a), “debt” includes any 
: l pean! liability except a liability for unliquidated 

Section 7 (a) no doubt bars a suit with 
‘Tespect to a “debt” that was incurred 
before the passing of an order by the 
-Collector under s. 6, but in my judgment 
the suit under appeal was not with respect 
toa “debt” as defined by the Act, and, as 
such, 8. 7 (1) (b) bad no application to the 
“case. < 
. A suit for dissolution of partnership and 
for accounts is nota suit for enforcement 
of any pecuniary liability but is a suit to 
terminate and wind-up the business of the 
‘partnership and ‘to settle’ the accounts 
between the partners. That this is so is 
‘apparent from the fact that so long as the 
‘accounts of the partnership are not settled, 
it. is impossible to predicate as to: whether 
‘the plaintiff or the defendant in the suit 
is under a liability’ to pay any amount to 
„the other. The right of a partner to claim 
accounts is a statutory right and even a 
partner who bas during the continuance of 
the Partnership received more than his 
share in the. assets.of the partnership is 
entitled to claim accounts from his co- 
partner. In other words, the right of a 
partner to claim accounts from his cc- 


partner is -irrespective of the fact 
whether or not the partner who is 
called upon to account js under 


a liability to pay “any amount to the 
plaintiff. It istrue that scme tentative value 
has to be put on the relief for accounts but 
this does not mean that the defendant in 
the suit is under-a pecuniary liability to 
the plaintiff on the date of the suit. 8o 
long a8 the accounts between the partners 
are not settled, it is impcssible to say what 
amount, if any, is due from cne partner 
to the other, and therefore a suit for 
dissolution of partnership and rendition of 
accounts cannot be deemed tobe a suit in 
Tespect of any debt within the meaning of 
8.7 (1) (b) of the Act. I therefore hold 
-that the suit under appeal was not a suit 
in respect of a “debt” within the meaning 
(1) 4938) A L J 108;. 174 Ind. Cas, 304: AI R 
1938 All 165; I ; j ; 
ni 503; iss A i ee?) 246; 1988 R D 209; 
All. 479;. 177 Ind. Oas. 114: IL R 
3 . 733: . Ag 
02 oye Mey An L J 705; 11 R A 171; 1938R 
18) 1987 R D 444. 
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of the Act. This view finds support from 
the observations of their Lordships of the 
Privy Council in Suleman v. Abdul Latif (4). 
At p. 871* their Lordships are reported to 
have observed as follows: 

“This is not an action to recover-some debt of 
which it can be said that it was due at the 
date of the plaint. It isan action to dissolve and 
wind-up the affairs of a partnership; and until the 
accounts have been taken, it is impossible to say 
what, if anything, is due from any partner to his co- 
partners,” e 

The definition of the word “debt” given 
in s. 2 of the Act is controlled by the 
Proviso that “unless there is anything 
repugnant in the subject or context.” In 
the case before me the subject of the suit 
was the business of a partnership and in 
my judgment, it would be repugnant to 
that subject to hold that the relationship 
of partners between the parties occasioned 
the existence of a debt due from one partner 
to the other. A claim for accounts brought 
by a partner against his co-partner is 
merely a claim for the adjustment of 
accounts between them and for the restora- 
tion by one to the other of such amount 
as either may have received in excess 
of his share in the assets of the 
partnership. The basis of such a claim 
is not any pecuniary liability, but the 
claim is founded: on the legal obligation 
of partners to settle the accounts bet- 
meee themselves if and when called upon to 

0 BO. os f 

There is yet another ground for holding 
that the present. suit was not barred. 
Section 7 (1) (b) is conned in its operation 
to suits with respect to debts "incurred 
before the passing of the” order by the 
Collector under s. 6. and has no application 
to suits with respect to debts that may 
have been incurred after the passing of the 
said order. As in tħe present case before 
the settlement of accounts it could not be 
Said tbat any amount was due to. the 
Plaintiff from the defendant on the date of 
the suit, s. 7 (1) (b) had no‘application to the 
case... " < 

The view that I take is in no way in 
conflict with the .two decisions of this 
Court referred to above: In Mukat Behari 
Lal v. Manmohan Lal (1) the suit was for 
ejectment of a tenant of a house on the 
ground that.a forfeiture had been incurred by 
reason of the-non-payment of the rent of the 

(4) (1930) A L J 868;124 Ind. Oas. 891; AIR 
1930 PO 185; 248 L R 328; 57I A 245: 58 O 
208; 34 O W N 737; Ind. Rul. (1930) P O. 267; 
32 ‘Bom. L R 1159; 59 M LJ 121; 520 LJ 10; 
32: L W184; 24P L R 328 (P 0.) oe 

*Page of (1930) A; L.J, —{Ed] ` 
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house and it was held that the suit, under 
. the circumstances, was a suit “in respect 
of” the arrears of rent, and, as such, was 
barred by s. 7 (1) (b) of the Act. In that 
case the alleged forfeiture was due to a 
pecuniary liability incurred by the defendant 
.and therefore the suit was deemed to be 
&,suit-in respect of a debt. I have already 
given my reasons for holding that the suit 
‘under appeal was not a suit to enforce any 
peguniary liability, 

: In Kanhya Lal v. Maheshwar Narain (2) 
the Bench while observing that in the 
majority of cases a suit for specific perform- 
ance of a contract of sale does not come 
within the purview ofs, 7 (1) (6) of the Act 
held . that as in that particular case “the 
greater part of the consideration for the 
sale which was agreed upon between the 
parties was in lieu of prior debts” which 
were due from the defendant to the plaint- 
iff “it could not be said that the suit was 
not in the nature of a proceeding in respect 
of a debt within the meaning of s. 7 (1) (a), 
Encumbered Estates Act." In ths case 
before me, there is no question of any prior 
debt being due from the defendant to the 
plaintiff and Kanhya Lal v. Maheshwar 
Narain (2) has, therefore, no application. 

In the case decided by the Board of 
Revenue, Ram Adhar.Pathak v. Indradeo 
Singh (3), on which reliance was placed by 
the learned Counsel for the appellant, the 
facts were as follows: 

A suit for pre-emption was brought by 
the plaintiff against the defendant. Tae 
suit was decreed by the trial Court and the 
plaintiff then deposited. the purchase money 
and took possession of the pre empted pro- 
perty. The money deposited was withdrawn 
by the defendant. On appeal by the 
defendant the High Court dismissed the suit 
and the defendant then recovered posses- 
sion of the pre-empted property without 
paying back the money that he had with- 
drawn from Court. The plaintiff then 
applied under s. 14!, Civil Procedure Code 
for restitution and as the defendant did 
not. pay the money, the Court ordered sale 
of his property. Thereafter the defendant 
applied under the Encumbered Estates Act 
and the Oollector then ordered that the 
sale proceedings be ‘stayed. The Board 
held that s. 7 of the Act was applicable to 
the case. 
agree with this decision. . 

It is no doubt one of the recognized 
canons of interpretation that the words 
used in a statute should be given their 
- plain-and ordinary meaning. ‘But if such 
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a method of interpretation results in 
manifest anomalies and is calculated to 
defeat the object with which the statute was 
passed, it is open to the Courts to go inter- 
pret the words used as to give effect to the 
intention of the Legislature. The Encum- 
bered Estates Act was passed with a view 
to provide for the relief of encumbered 
estates in the United Provinces and not 
with the object of enabling dishonest 
litigants to pocket the money belonging to 
their adversary in the litigation. In the 
case before the Board of. Revenue the 
pre-smptor had deposited the purchase 
money as a consideration for securing 
possession of the presampted property and 
not with a view to advance that amount to 
the vendee by way of debt. The moment 
the vendee re-gained possession of the pre- 
empted property, it was his duty. to re-pay 
to the plaintiff the money that he had with- 
drawn from the Oourt. What the. plaintiff 
in that case was seeking was restitution and 
not the enforcement of any pecuniary 
liability and s. 7 of the Act had, therefore, 
no application to the case. For the reasons 
given above, I dismiss this appeal with costs. 
Leave to appeal under the Letters Patent is 
granted. * 
D. . _ Appeal dismissed. 
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MADRAS HIGH COURT 
Oriminal Revision Oase No. 495 and 
Petition No. 469 of 1938 
December 14, 1938 
Panprana Row, J. 
JAMBULINGAM PILLAI—Acovusgsp— 
PETITIONER 


VTSUS 

PONNUSWAMI PILLAI—OomPrarnant— 

RESPONDBANT : 1 
Penal Code (Act XLV of 1880), a 425 — Mens rea 
is esaential—Person honestly believing projection of 
adjoining house to be a trespass, removing tt-—Held, 

no offence of mischief.. 

What is compendiously e 
is one of the essential ingredients of the offence of 
mischief and ifthe accused honestly believed in good 
faith that he had the right to do what he did even if 
he did not in law have that right, he cannot be said 
to have had the necessary intention or knowledge 
that he was likely to cause wrongful loss or damage, 


referred to as mens rea 


In fact, inthe absence of any intention or knowledge 


of this: kind conviction for mischief cannot be 
had. ` 
Where a person removes by reasonable means a 
projection erected by the owner of an adjoining house, 
honestly believing that ths projection ia a trespass, 
the person must be deemed to have acted bona fide in 


.the exercise of what he believed to be his rights 
‘and cannot, therefore, be guilty of an offence of mig- 
chief. 
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.Or. R. Oase and P. from the judgment of 
the Chief Presidency Magistrate of Court of 
Presidency Magistrate, Egmore, Madras, in 
© O. O. No. 1304 of 1937. 

"Mr. N. Panchanatha Ayyar, 
Petitioner. 

“Mr. T. S. Muthuswamy, for the Respond- 


for the 


ènt. : 


Mr. K. V. Ramaseshan, for the Crown. 
Order—This is a petition to revise 
the convicticn of the petitioner by the 
Chief Presidency Magistrate, Madras, of 
an offence punishable under s.426, Indian 
Penal Code. The facts of the case are 


very simple. The complainant in the case, 


and the petitioner who was the accused, 
occupy neighbouring houses which were 
apparently built recently one after the 
other, the accused’s house _having been 
completed earlier than the complainant's. 
The complainant appears to have arranged 
to plaster the parapet wallon. the terrace of 
his house by erecting a scaffolding supported 
by poles inserted in his terrace but pro- 
jecting several feet over the accused's 
Jand ‘and put planks on the poles which 
projected over the accused's land to the 
extent of about 3 or 4 feet. The accused 
appears to have objected to this projection 
of the scaffolding over his land and asked 
that it should be removed, and when his 
request was disregarded, he is said to 
have cut the ropes of the scaffolding and 
thrown down the cement which was upon 
it. The accused's defence was that he 
merely untied a portion of the scaffolding 
which he was entitled todo. Even assum- 
ing that the prosecution case is true that 
the ropes were cut and not merely untied 
and that cement was thrown out by the 
accused, the question remains whether 
what the accused did amounts to the 
Offence of mischief. It is clear from the 
definition of the offence of mischief in 
s. 425, Indian Penal Code, that an essen- 
tial ingredient of the offence is the inten- 
ticn to- cause or knowledge that the 
person is likely to cause wrongful loss or 
damage. i 

In other words what is compendiously 
referred to as mens rea is one of the 
essential ingredients of this offence and if 
the accused henestly believed in good 
faith that kehad the right to do what he 
did even if he did not in law have that 
right, he cannot be said tohave had the 
necessary ‘intention or knowledge that he 
was likely tocause wrongful loss or damage. 
In fact it has been laid down in a number 
of cases that in the absence of any inten- 
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tion or Knowledge of this kind. a conviction | 
for mischief cannot be had. ‘In this case 
there was undoubtedly a projection of the 
poles and the planks over the land of the 
accused and there can be no doubt that 
this projection was an invasion of the rights 
of the accused. He appears to have 
filed, while-the criminal case was pending, 
a civil suit with reference tothis matter 
and it would appear that the Magistrate 
adjourned this case for a fairly long peritd 
in ‘order ‘to wait, if possible, for the civil 
suit to be determined. Finally, he decided’ 
not to wait and pronounced judgment con- 
victing the accused.: Whether a projection 
of this kind amotints to a trespass which 
the owner of the property trespassed upon 
can remove in an ordinary or normal man- 
ner (and if itis a trespass, the petitioner 
can take the lawinto his own hands with- 
out being found guilty of any criminal 
offence or even of a civil wrong) or 
whether it is a nuisance which he would 
have no right to abate himself by wrong- 
ful dealing with another man’s property, is 
a question which cannot be easily deter- 
mined. The learned Advocate for the 
petitioner has- referred to a passage at 
p. 215 of Salmond on the Law of Torts, 
Edn. 8, to the effect that a person may cut 
and remove telegraph or other electric 
wire stretched through the air above his 
land, at whafever height it may be, and 
whether he can show that he suffers any 
harm or- inconvenience from it or not. 
This passage is based on the decision in 
Wandsworth Board of Works v. United 
Telephone Co. (1), at p. $27*. In dealing with 
the same class of cases of trespass above 
the surface on the next page, the learned 
author observes that the state of the autho’ 
rities is such that it is impossible to say 
with any confidence what the law on this 
point really is; andin the foot-aote to that 
page he refers to a number of: cases in 
some of which projections were held to 
amount to trespass, while in sone others 
projections were held-to amount only to 
nuisance and not trespass. It is clear, 
therefore, that in a case of this kind where 
the law.itself is so uncertain, the petitioner 
must have honestly believed thatthe pro- 
jection was a trespass and that therefore he 
had a right to remove it: by reasonable 
means. Itis not alleged that the means 
were not reasonable, and there can be no 
doubt in these circumstances that he must 
(1) (1984) 13 Q B D 904; 53 L J Q B-449; 51 L T 148; 
32 W R 778; 48 J P 676. 
~ *Pageof (1884) 13 Q. B. D. {Ed] 
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have acted bona fide. in. the exercise of 
what he believed to be his rights and 
there was certainly no justification for 
convicting him of a criminal offence in 
respect of this act. It is unfortunate that 
the learned Magistrate should not have 
perceived this aspect of the case and should 
have exposed the petitioner to 2 compara- 
tively prolonged trial in a case of this kind, 
subjecting him to a good deal of worry and 
expense. In my opinion, this is a case 
which ought to have been dismissed in 
limine under s. 203, Criminal Procedure 
Code, indeed, compensation might have 
been awarded rightly in this case to the 
accused. 

The conviction and the sentence of the 
petitioner are, therefore, set aside, and the 
petitioner: is honourably ecquitted on the 
ground that no offence has been made out 
at all even according to the case for the 
Prosecution. The fine, if paid, must be re- 
funded to the petitioner. 

Ned | Conviction set aside. 


a 


. PATNA HIGH COURT 
_ Appeal from Appellate Decree Ne. 522 
: of 1938 
May 5, 1939 
Wort AND FazuAut, JJ. 
Rai Bahadur DALIP NARAIN SINGH — 
DEFENDANT 2ND PARTS-— APPELLANT 


versus 
DEOKINADAN PRASAD SINGH— 
, PLAINTIFF AND ANOTHER—DEFENDANTS— 
RESPONDENTS 

Res judicata—Defendant in subsequent suit, not 
party in previous suit—No res judicata—Question 
raised in previous suit only incidently—Whether 
can be raised subsequently—Specific Relief Act (I 
of 1877),s. 54 (e)\—Perpetual injunction—Can be 
granted to prevent multiplicity of judicial proceed- 
ings. 

Where one of the defendants in the subsequent 
suit was not & perty tothe previous suit, in which 
the question of title was decided, the plaintif is 
not precluded from agitating the question against 
him in the subsequent suit. 

Where inthe previous suit the question of title 
was raised incidently, the question can be agitated 
in the subsequent suit. 

Perpetual injunction canbe granted to prevent 
multiplicity of judicial proceedings. : 


J 


A. from a decision of the Subordinate 
Judge of Moaghyr, dated July 7, 1938, 
affirming a decision of the Munsif of 
Monghyr, dated April 9, 1938. 

Messrs. Mahabir Prasad and K..N. Lal, 
for the Appellant, 

Messrs. S. N. Bose and K. Sahay, for the 
Respondents, 
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‘Wort, J.—This seems to be a reasonably 
clear case. The plaintiff-respondent in the 
action claimed a declaration against two 
persons (one of them being defendant 
2nd Party, the appellant before us) of 
his title to plot No. 1034 under Khata 
No. 422. The suit has been decreed aginst 
both defendants. The question which arises 
is ‘whether as against the plaintiff and in 
favour of defendant No. 1 the matter is 
res judicata - 

The facts shorily are these. The plaintiff 
brought a previous suit against the defen- 
dant first party claiming rent, and iti 
appears that the issues framéd in that 
suit were first, what was the jama, and 
secondly, whether the plea of payment had 
been established: I am using my own 
words and not the: actual words of the 
issues as framed by the learned Judge. 
That suit was dismissed, and it is cone 
tended that it was dismissed on the ground - 
that the plaintiff had failed to estabish 
his title to the land which I have mention- 
ed. It seems to me that the solution of 
the problem is arrived at on one very 
simple ground. 

The contention of Mr. Mahabir Prasad 
is that as the question of title was decided 
in the previous suit, it was concluded at 
least in favour of defendant Ist party 
who was stated there to be tenant, and 
it was faintly contended that the matter 
was also decided in favour of defendant 
2nd_ party, a person also claiming title 
to the property. That is an impossible 
argument; the 2nd party defendant was 
not a party to the previous suit, and 
therefore it necessarily follows that the 
plaintiff could agitate the question of title 
as against him (the defendant 2nd party). 
With regard to defendant Ist party the 
answer is this:—the question which was 
decided in the previous suit, as I have 
indicated by stating the issues settled in 
that suit, was the question purely between 
landlord and tenant. It may very well be 
that in order to decide whether relation- 
ship of landlord and tenant existed, the 
matter was disposed of on the footing of 
status: that is to say, that the plaintiff ` 
attempted to establish that he was the 
proprietor of the land and that he being 
the proprietor of the land, the defendant 
(being on the land) was necessarily his 
tenant: I say possibly it was decided on 
the footing of status and not ex contractu, 
but all the same it was abundanily clear 
that the question of title was only raised. 
incidentally, and, if raised incidentally 
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only, it does not preclude the plaintiff from 
agitating the question in an action both 
against defendant lst party and defendant 
2nd party. : POTPAO 

. There is one other point which is raised, 
and that is; that the plaintiff {was not 
entitled to the relief by way of injunc- 
tion.. Section 54 of the Specific Relief 
Act provides for cases in which a perpetual 
injunction can be granted. After stating 
in cls. (a), (b) (c) and (d) the circum- 
stances undér which such an injunction 
can be granted, cl. (e) provides “where 
the injunction is necessary to prevent a 
multiplicity of judicial proceedings”. The 
present seems to me to be a case coming 
within that clause, and therefore the plaintiff 
was entitled to restrain the defendant 
2nd party from collecting rent from defen- 
dant,lst party and to restrain the defen- 
dant lst party from paying rent to defendant 
2nd party. If he was not entitled to that, 
he would be obliged to bring proceedings 
against one or other of the parties either 
for rent as aginst defendant lst party 
or as against defendant 2nd party if he 
persisted in collecting rent from defendant 
Ist party as money had, and received to 
the plaintiff's use. 

In those circumstances, the decision of 
the learned Subordinate Judge is right; it 
must be affirmed and the appeal dismissed 
with costs. 

-Fazi All, J.—I agree. 


Say Appeal dismissed. 
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LAHORE HIGH COURT 
First Appeal No. 138 of 1938 
- September 27, 1938 
Appison AND Ram LALL, JJ. 
Firma SRI CHAND SHEO PARSHAD— 
PLAINTIFF—APPBLLANT 
versus 

LAJJIA RAM—DEFRNDANT—RESPONDOENT. 

‘Negotiable Instruments Act (XXVI of 1881), 
a. 87—Insirument appearing to be altered—Onus to 
show that alteration was proper —Promissory note 
—Pro-note inadmissible for want of cancella- 
tien of stamps—Defendant admitting liability— 
Decree, if can be passed—Limitation Act IX of 
1908), s. 19—List of debts due to estate filed by 
guardian—Note at end of list that it was difi- 
cult to admit correctness of {certain documents 
in possession of creditors, until seen—Acknow- 
tedgment held not unconditional, 

It is incumbent upon the person suing on an 
instrument which appears to be altered, to show 
that the alteration was not improperly made. 
[p. 331, col. 2.] : 
wiNo decree can be passed on the basis of a 
promote which ie inadmissible in evidences for want 
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of cancellation of the stamps even when. the 
defendant admits his liability on it. Sokan Lat 
Nihal Chand v. Raghu Nath Singh (2), followed. ‘[p. 
332, col. 2] 

A guardian filed a list of debts due by the. 
estate of the minor, Atthe end of the list, he 
added three notes, the third being to the effect that 
as the original documents were in the possession 
of the creditors, it was difficult to fix the correct 
amount of each debt and to admit the correctness 
of the documents until they had been seen: 

Held, that it could not be said that this was 
an unconditional acknowledgment of the debts. No 
suit, therefore, could be based on it. [p. 332, col.®2.J 

F, A. from the decree ofthe Sub-Judge, 
con Olass, Ambala, dated January 28, 
j Mr. Mehr Chand Mahajan, for the Appel. 
ant. 

Messrs. J. N. Aggarwal and J. L. Kapur, 
for the Respondent. 

Addison, J.—The plaintiff firm sued the 
minor Lajjia Ram for the recovery of 
Rs. 13,353-4-0, alleged to be due on a pro- 
note for Rs. 11,500 said .to have been 
executed by his deceased father, Rai Sahib 
Balmokand, on October 30, 1933. The 
minor's father died towards the end of 
1935 and the present suit. was instituted 
on December 12, 1936. According to the 
plaint, intérest was paid upto August 22, 
1934, while Rs, 200 towards interest were 
pid by cheque on -April 26, 1935. It was 
furtker claimed that limitation was extend- 
ed by the circumstance that the miror s 
guardian, Rat Bahadur Ganga Ram, ac- 
knowledged this debt in’ the list of debts 
prepared for the information of the Court 
in the guardianship application. It was 
pleaded that both-the payment of Rs. 200 
and this acknowledgment saved limitation. 
The minor's guardian pleaded that the pro- 
note was executed by Balmokand but it 
was denied that the sum of Rs. 200 was- 
paid towards interest on this pro-note. It - 
was further denied that the mention of the 
debt in the list referred to was.an acknow- 
ledgment which saved limitation. 

When the suit was instituted, the pro-note 
was not put into Court. Only a copy of it — 
was filed with the plaint and in this copy 
only two signatures of Balmokand are shown, - 
namely one at the bottom of the pro-note 
and one on the four che-anna stamps which 
were affixed at the head of the pro-note. 
This copy was made by P.W. No.. 10, 
Salamat Ali, clerk of Lala Manohar Lal, 
Pleader. He deposed that he wrote this 
copy to the dictation of the: plaintiff but 
he had seen the pro-note himself. He'could 
not remember how many signatures he had 
seen on the four.stamps at the head of the 
pro-note. The plaintiff as a witness has. 
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“deposed that two Pleaders, namely Lala 
Manohar Lal, already mentioned and 
another, namely Mahabir Parshad, had seen 
the prc-note before the plaint was written. 
Neither of these two Pleaders were, however, 
examined by him. When the pro-note was 
put into Court on February 16, 1937, the 
date fixed for framing issues, Counsel for 
“the defendant immediately objected to the 
pro-note on the ground that there had been 
a material alteration therein, namely that 
two extra signatures had-been put on the 
two upper stamps in very faded ink where- 
as the other two signatures at the bottom 
of the pro-note and on the lower stamps, 
are in a very thick ink. It was pleaded 
that those two faded signatures were not 
those of the deceased Balmokand and that 
as all four stamps had not been properly 
cancelled, the pro-note was inadmissible in 
evidence. 

. At that stage the plaintiff explained that 

“all four signatures on the pro-note, that is 
-the one at the bottom and the three on the 
stamps were genuine signatures of Balmo- 
kand, all four being written at the time of 
_the execution. After Balmokand had sign- 
ed at the bottom and had also signed the 
thick signature on the stamps, the plaintiff 
pointed out to him that the upper stamps 
-had not been cancelled and therefore Bal- 
‘mokand at once wrote the two additional 

-signatures on the two upper stamps and 
-dried them by putting sand over them. The 
circumstance that sand was put over them 
-was probably mentioned in order to explain 
-why these two upper signatures were so 
faded in comparison with the body of the 
-pronote and the two other signatures, but 

“the explanation is a very poor one, a8, if the 
two extra signatures were put on at once, 
the ink and thickness would have been the 
same asthe others. ‘he trial Judge held 
that the payment of Rs. 200 by.cheque was 
not made towards a cloth account and that 
the acknowledgment of the guardian in the 
list mentioned also saved limitation. He 
further found that the two signatures on 
the top two stamps were added subsequently. 
He considered that the fact that a stamp 
had not been cancelled was discovered at 
the time when the plaintiff went to Oourt 
to get his plaint written and that the ongi 
nal pro-nole was not then filed with the 
plaint in order to see what could be done 
about it. Having held that the pro-note 
had been altered in material particulars, he 
dismissed the suit but left the parties to 
bear their own costs. Against this decision 
the plaintiff firm has appealed, 
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The pro-note has only to be looked at to 
see that the two signatures on the top two 
stamps are highly suspicious. The body of 
the pro-note is written in thick ink by Ram 
Sarup, D. W. No. 4, the munim of the decease 
ed Balmokand. The signature at the 
bottom of the pro-note by Balmokand is in 
the same very thickink and so is one 
signature over the stamps. This signature 
cancels the two bottom stamps and just 
ends on the top right hand stamp, which 
can also be considered to be cancelled by 
this one signature. No part of the writing 
of this thick signature, however, comes on 
the top left hand stamp, so that, if the other 
two signatures, one on each of the two 
top stamps, are not genuine, the pro-note is 
inadmissible in evidence on the ground that 
one stamp has not been cancelled. Accord- 
ing to 8. 87, Negotiable Instruments Act, 
any material alteration of a negotiable 
instrument renders the same Void as against 
anyone who is a party thereto at the time 
of making such alteration and does not con- 
sent thereto, unless it was made in order to 
carry out the common intention of the origi- 
nal parties and it seems clear that, where 
the instrument appears to be altered, it is 
incumbent upon the plaintiff to show that 
the alteration was not improperly made. As 
already stated, the pro-noté in suit bears 
every appearance of the two signatures hav- 
ing been added to it. Although only the top 
left hand stamp was not cancelled by the 
thick signature of Balmokand, so little of 
that signature had gone on the top right 
hand stamp that it was considered necessary 
to put on two additional signatures which 
are very dim. The plaintiff as P. W. No. 11 
has changed his statement before issues 
with respect to these two suspicious 
signatures. As a witness he said that 
Balmckand first signed at the bottom and 
then wrote the lower signature on the 
stamps and gave the pro-note to him. The 
plaintiff pointed out to him that the two 
top stamps had not been cancelled (though 
asa matter of fact one had been) and the 
Rai Sahib took up his pen and wrote the 
two faded signatures on the two top stamps. 
He added that the two signatures first 
written were made with the pen of the 
munim and the two faded ones with his own 
pen. The explanation about sand being 
used is given up. This explanation was 
probably given in order to fit in with the 
decision in William Moses Ezekiel v. Sarah 
Saul Safaer (1). As pointed out by the 

(1) A IR 1937 Rang. 392; 172 Ind, Oas, 601; (1937) 
Rang. 196; 10 R Rang. 264. 
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dearned trial Judge, itis not likély that 
the ‘plaintiff would have accepted the docu- 
ment with such a difference between the 
signatures on the stamps, which nobody 
could fail to wonder at. As already men- 
tioned, a copy was prepared at the office 
of Lala Manohar Lal, Pleader, by his munshi 
and it shows only one signature on the 
‘stamps, a circumstance which the munshi 
could not explain while the two Pleaders 
who examined the pro-note were not called 
as wilnessas. 

: The ‘first witness for the plaintiff was 
Ram Gopal, a munim who was at one time 
in the service of the deceased Balmokand. 
We donot propose to examine his state- 
ment in detail as the learned trial Judge 
has given good reasons for rejecting it and 
has also noted that he was ‘an evasive 
witress. His second witness, Pandit Ram 
Chandar, does not help ‘the "plaintiff: He 
identified two signatures only and defini- 
tely refused to identify the two others, one 
of which was that on the top left hand 
stamp. The third witness, Hari‘ Chand, 
Manager of a Bank, gave evidence that he 
identified all the signature as he had had 
occasion to see Balmokanda’s signatures pre- 
viously. --He is not an expert and his evi- 
dence is net important. He does not even 
know Hindi, the script in which the pro 
note ard the 
Chhajju Mal, witness, is a dismissed munim 
of the deceased Balmokand who had litiga- 
tion with Balmokand. His evidence is 
Worthless as pointed out by tke trial J udge. 
There is no other evidence on the part of 
the plaintif except expert evidence which 
has. been. properly rejected by the trial 
Judge. 

: On behalf of the defendant the principal 
withess is Ram Sarup, v. W. No. 4, the 
munim of Balmokand, who wrote the body 
ofthe pro-note and who was present at the 
time. He has definitely stated that Balmo- 
kand only wrote one signature at the 
bottom of the prc-note and one signature 
on the stamps and this appears to be what 
must have hsppened when the pro-note is 
looked at. There is no reason to distrust the 
statement of this witness who was un- 
doubtedly:' present. 
Bahadur Gunga Ram, guardian of the 
defendant, also stated that the two faded 
signatures on the top two stamps were not 
those of Balmokand whose cousin he is. 
On.this evidence we have no hesitation in 
holding with the’ trial Judge that Balmo 
kand only signed at the bottom of the pro- 
note and added the thick peu on the 


SRI OHAND-SHRO PARSHAD PIRM V. LAJJIA RAM (LAH) 


signatures -are written., 


D. W. No. 3, Rai: 


18210 


stamps at the head of the pro-note. This 
means that the stamps were not properly 
cancelled and that the pro-note is inadmis- 
sible in evidence. 

It was contended, however, that the guar- 
dian’s admission in the list of debts, due 
‘by the estate of the minor, in the guardian: 
ship Court was an acknowledgment of the 
debt on which the suit Gould proceed. It 
was necessary for the guardian to submit 
such a list to the Court. This list was fifed 
in February, 1936, shorily after Balmokand's 
death. The second debt shown is that in 
suit. Attke end of the list, however, the 
guardian added three notes. Tre first was 
to the effect that a supplementary list 
would be filed thereafter. The second was 
that the items had been entered merely so 
far as they had been ascertained and that 
as the accounts had not been properly 
checked, excess or deficiency in the items, if 
any, would be Jater brought to the notice 
of the Court. ‘lhe third no'e is the most 
important and is to the effect that, asthe 


‘original documents were in the possession 


of the creditors, it was difficult to fix the- 
correct amount of each debt and to admit 
the correctness of the dccuments until they 
had been teen. This third note is clear and 
prevents tbe acknowledgment, if it can be 
treated as such, from being uncondi'ional, 
The guardian knew that this money had 
been borrowed but ho did not know if the 
document was in order. He iherefore did 
not admit liability to pay and it cannot be 
said that this is an unconditional acknow- 
ledgment ofa debt. No suit therefore can 
be based on it. Numerous rulings have been 
mentioned but on this finding they need 
not be referred to. One case, however, must 
be cited, Sohan Lal Nihal Chand v. Raghu 
Nath Singh (2), to which Sir Shadi Lal, O. J. 
was a party. It was held there that a decree 
cannot be passed on the basis of a pro-note 
which is inadmissible in evidence for want 
of cancellation of the stamps even if the 
defendant admitted liability on- it. This 
finding is based on 8. 35, Stamp Act, which 
is to the effect that no instrument charge- 
able with duty shall be admilted in evidence 
for any purpose.... unless such instru- 
ment is duly stamped. In this view even 
if the list inthe guardianship case could 
be looked at as an acknowledgment , which 
we consider it is not), no decree could be 
passed on it. For the reasons given, we 
dismiss the appeal with costs. - 

D. Appeal dismissed. 

(2) A I R1934 Lah. 606; 153 Ind, Oas. 1076; 7 RL 
507; 37 PLR 494, 
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`. MADRAS HIGH COURT 
Second Appeal No. 91 of 1937 
March 16, 1938 
Horwiu, J. 

THIAGARAJA IYER— APPELLANT 
versus 
NARAYANASWAMI PILLAI AND CTHERS— 
RESPONDENTS 
e Execution — Usufructuary mortgage by legal 
representative — Part of consideration to discharge 
debt of deceased — Mortgagee knowing that debts of 
decéased had not been fully discharged and that 
consideration for mortgage not applied towards 
discharge of auch debts—Creditor of deceased 
obtaining decree— Property mortgaged attached in 
execution—Execution Court held could not attach 
property on purely equitable ground—Property held 

could be attached only subject to mortgagee’s rights. 
Defendant obtained the property of the deceased G 
by way of surrender from his daughter; but he 
gave an undertaking that he would pay off certain 
debts. He mortgaged usufructuarily a substantial 
item of property in favour of the plaintiff; and the 
consideration for it was partly to discharge a debt 
of Gand partly to discharge the private debt of 
defendant, A creditor ofGobtained a decree 
against the daughterof Gand against defendant. 
In execution of that money decree, he attached 
certain property said to belong to G including the 
Property which had been usufiuctuarily mortgaged 
tothe plaintiff. The mortgagee knew that the debt 
of Ghad not been completely paid off and that the 
consideration or part of it was not utilized for 
the discharge of such debt : é 
Held, that these facts alone did not entitle the 
creditor to attach the property. It was necessary 
for the creditor to prove that his debt was a debt 
of the deceased Gand that defendant had not 
already paid offdebts ofan amount equivalent to 
the value of the’ property inherited. It was also 
mecéssary to raise this issue clearly in the suit, in 
order that the parties might let in evidence 
on that point, Kanchamalai Pathar'w. Shahaji 
Bajah Saib (2), relied on. A NA. 
“Held, also that the right, ‘of the creditor to 
proceed against the propérty which was in tke 
laintifi's possession was an equitable right; and 
efore permitting the creditor to proceed against 
that property, the Court would have to be satisfied 
that equitable reasons for applying the remedy 
existed. Clearly, it would not bé competent for an 
executing Court to attach the property of a stranger 
on purely equitable consideration. Section 52 U), 
Oivil Procedure Code, did not give the creditor a 
right to proceed against property which was no 


longer in the hands of the judgment-debtor. To- 


proceed against a transferee, he must, therefore, 
establish his equitable right todo so in a separate 
suit. Greender Chunder Ghose v. Mackin Tosh (1), 
explained. 

‘Held, further that the land in question had not been 
sold to the plaintif, but only usufructuarily mort- 
gaged. A right in that property still inured there- 
Ore in defendant and that right could be attached 
by the creditor. The property could not, therefore, 
be attached subject to the mortgagee’s rights. 


8. A. against the decree of the 
Sup duda, Mayavaram, in A. S. No. 24 of 
1936. 

_Messrs. K. Bhashyam Ayyangar and R. 
Viswanathan, for the Appellant. 
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Mr. M. S. Venkatarama Ayyar, for the 
Respondents. 

Judgment.—-Defendant No. 3 obtained 
the property ofthe late Govinda Pillai by 
way of surrender from his daughter; bat he 
gave an undertaking that he would pay off 
certain debts. He mortgaged usufructuarily 
a substantial item of property in favour of 
the plaintiff; and the congideration for it 
was Partly to discharge a debt of the late 
Govinda Pillai and partly to discharge the 
private debt of defendant No.3. Defendant 
No. 1 claimed to bea creditor of the late 
Govinda Pillai; and he obtained a decree 
against the daughter of Govinda Pillai, i. e, 
defendant No. 2, and against defendant, 
No. 3. In execution of that money decree, 
he attached certain property said to belong 
to the late Govinda Pillai including the 
property which had been upsufructuarily 
mortgaged to the plaintiff. He alleged that 
this mortgage was ncminal and false. The 
plaintiff resisted the attachment of this. 
property, but was unsuccessful. He there- 
fore filed this suit under O. XXI, r. 63, 
Civil Procedure Code to set aside the 
summary crder; and it has been held by . 
the lower Appellate Court thai this was 
not a nominal transaction and therefore 
passed a decree as prayed for. It has 
been argued that Exs Q and H are 
false documents, fabricated for the purpcses 
of this litigation—and this contention seems 
to kave found favour with the trial Court; 
but the learned Subordinate Judge in 
appeal came to the conclusion that the - 
principal documents filed by the plaintiff 
were genuine, true and supported. by con- 
sideration.” It has been argued that the’ 
lower Appellate Oourt overlooked certain 
evidence; but I find no reason to think 
that it was unaware of the evidence to 
which reference has been made. I am not 
therefore prepared to disturb this finding 
of fact of the lower Appellate Court. 

The next contention is that as defendant 
No. 3. bad obtained possession of the pro- 
perty as tLe legal representative of Govinda 
Pillai and made an alienation to the plain- 
tiffand that asthe plaintiff knew that the 
debt of the deceased Govinda Pillai had 
not been completely paid off and that the 


. consideration or part of it was not utilized ` 


for the discharge of such debts, defendant 

No. 1 is entitled to ignore the alienation to 

the plaintiff and to attach the property in. 

the same way as if the alienation had not 

been made. Reliance is placed on Greender 

Chunder Ghose v. Mackin Tosh (1) in 
(1) 4 O 897; 4 O L R 193, 
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which it was held- that- the law in India 
was the same as in England and that the 
creditors of the testator or- ancestor can 
follow the land into the possession of a 
purchaser from the heir or devisee, if it 
can be proved that such purchaser knew 
(1) that there were debts of the ancestor or 
testator left unsatisfied, and also (2) that 
the heir or devisee to whom he paid his 
purchase money intended to apply it other- 
wise than in the payment of such debts. 
I think it has rightly been srgued that the 
plaintiff had a constructive knowledge—if 
not actual knowledge—of the terms of the 
surrender, in which mention is mads of the 
debt of defendant No. 1 and that he should 
therefore have enquired whether the debts 
had been paid off. It is also clear that the 
consideration for this alienation was not 
applied entirely for the discharge of Govinda 
Pillai’s debts, but I do not think that these 
facts alone entitle the defendant to attach 
the property. 

In the first place, it is clear that the 
scope of the enquiry in the execution pre- 
ceedings and in the suit was confined to 
the genuineness of this transaction; and it 
was not argued either during the execution 
proceedings or during the present suit that 
because of the equitable principle to which 
reference has just been made, defendant 
No. 1 is entitled to proceed against tke 
suit property, and to ignore the mortgage. 
It has been pointed out by Varadachariar, J, 
in a Full Bench case of this Court, Kanchama- 
lai Pathar v. Shahaji Rajah Saib (2) at 
p. 172*,that the liability of a legal representa- 
tive is a personal one up to the amount 
of the-property he received from the testator 
or last male-holder. If, for example, ‘he 
pays off the debts otherwise than from the 
property inherited, then the property of 
the -deceased in his hands cannot be 
proceeded against, i. e. there was nothing 
of the nature of a charge on the property. 
It would therefore have been necessary for 
defendant No. 1 to prove in a more 
satisfactory way than he has done that his 
debt wasa debt ofthe deceased Govinda 
Pillai and that defendant No. 3 had not 
already paid off debts of an amount 
equivalent to the value of the property 
inherited. lt would also have been necese 
sary to raise this issue clearly in the suit, 
in order that the parties might letin what 
evidence on that point. The issues actually 

(2) 70 M LJ 162 at p.172; 162 Ind. Oas. 156; A IR 


1936 Mad 205, 59M 461; (1936) M WN 60;43 L W 
238; 8 R M 946. - = 
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framed were: - -> : 
“(1) Whether. the usufructuary mortgage bond 
relied on by plaintiff is true and supported by ` 
consideration? f 
(2) Whether plaintif 
tion prayed for? and, 
(3) To what relief is the plaintiff entitled ?” 


is entitled to the declara- 


When the parties went to suit, it seems 
clear that they did not intend to raisa 
the point which has been argued so fully 
in this Court; nor does this contention seem 
to have been argued in the lower Appellate 
Court. a at 

Even apart from the failure toraise this 
point and to discuss itin the pleadings; 
I do not think defendant No. T can sutceéd’ 
in this suit. It seems clear that Pontifex, J. 
in his judgment reported - in. Greender 
Chunder Ghose v: Mackin Tosh (1) did 
not think that the question of the liability. 
of property transferred to a stranger could, 


be decided in execution. He saya: 


“Presumably these words (the language of ga, 252 


. and 203. of the then Procedure Code), were intended: 


to. confine the procedure “under “the sections in 
question to property remaining in the possession of- 
the legal representative, leaving -the creditors to. 
follow property improperly alienated by the legal. 
representative. by a separate suit. It could not be 
inteuded that property alienated should be subject: 
to execution in a suit to:which the alienee was not. 
a party.” eo 


It is contended that: the plaintiff. has 
intermeddled with the property and heis 
therefore a legal representative; but I-can- 
not agree that a mere alienee from a legal 
representative is a legal representative. It 
has been held by this Court that a transfer 
that is not binding on'a particular person’ 
can be held to be go in execution proceed- 
ings. . For example, a transaction that can 
be éet:aside under s, 53, Transfer of Property 
Act, can be ‘declared to be not binding on 
a person in the course of execution pro»: 
ceedings; but in the present instance, it 
cannot be said that this alienation in favour 
of the plaintiff is a void transaction’ or ia 
in any way voidable. The right of defen- 
dant No. 1: to.proceed against the property 
which is in the plaintiff's. possession isan 
equitable right; and before permitting 
defendant No. 1 to proceed against that 
property, the Court would have- to. be satisfied 
that equitable. reasons:for applying the-. 
remedy existed. -Glearly, it would not be 
competent for an executing Court'to attach . 
the property of a stranger on purely equit- 
able consideration. Section 52 (1), Civil 
Procedure Code gives a creditor a right 
to proceed against the property of the 
deceased in the hands of the legal ree. 
presentative and s., 52(2) gives the creditor’ 
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the right to proceed personally against the 
legal representative if he cannot satisfy 
the Court that he has properly accounted 
for the property in his hands. It does 
not give the creditor a right to proceed 
against property which is no longer in the 
hands cf the judgment-debtor. To proceed 
against a transferee, he must, therefore, 
establish his equitable right to do so ina 
separate suit. 

‘Phe land in question has not been sold to 
the plaintiff, but only usufructuarily mort- 
gaged. Aright in that property still inured 
therefore in defendant No. 3; and that right 
can be attached by the defendant. That 
part of the decree of the lower Appellate 
Court which declares that the property was 

` not liable for attachment by defendant No. 1 
is not, therefore, correct and will have to be 
modified by saying that it can be attached 
‘subject to the plaintiff's rights. It is also 
pointed out that the decree restrains 
defendant No. 1 by a permanent injunction 
from interfering with the plaintiff's posses- 
sion, although the plaintiff was not then in 
possession. This. part of the decree will 
have to ba modified by deleting the 
Injunction and addicg a declaration that 
the plaintiff is entitled to pcssession. This 
possession he can obtain by restitution 
proceedings, In other respects the appeal 
fails and is dismissed with costs. 

NS. Decree modified. 


LAHORE HIGH. COURT 
Civil Revision No. 807 of 1937 
January’ 18, 1938 
Tek Ofanp, J. 
LAKSHMI NARAIN AND OTHERB— 
PLAINTIPP3— APPELLANTS 
versus 
(Lala) BALA PARSHAD, Prorrirtor 
or Mgssrs. KANAHIYA LAI-BALAK 
RAM AND Messes. SHIV NARAIN- 
BALA PARSHAD—DBEFENDANT— 
é RESPONDENT. 

„Contract Act (IX.of 1879), s. 30—Mandi con- 
tracts, whether wagers —Oontract—Defendant at 
Delhi placing with plaintif pakka ahrti of 
Bombay, order for forward transaction of certain 
amount of cotton bales and undertaking to pay 
mandi—Contract held complete between parties 
—Defendant failing to pay amount of mandi 
on demand~-Plaintiff selling bales at loss—Defend- 
ant held liable for mandi and loss sufferedby 
plaintif. 
` Transactions of mandi type cannot be held to 
be wagers merely on their apparent nature and 
characteristics, without proof of the fact that the 
Common intention of the contracting parties at 
fle time of entering into the particular contract 
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in question wastodesl onlyin differences and in 
No circumstances to call for, or give, delivery. 
Manilal Dharamst v. Allibhai Chagla (1) and 
Naran Das v. Ghanshyamdas (2), relied on. 

The plaintiff was a pakka ahrti of Bombay, who 
hed an agent D at Delhi. The defendant at 
Delhi placed with the plaintiff, through his agent D 
an order for & forward transaction of 100 bales of 
Broach cotton, asking the plaintiff “to debit the 
amount of the mandi in their khata”, and under- 
taking “to pay the amount thereof as soon asa 
telegram was receivéd”, He also agreed to pay 
brokerage at certain rate. The transaction was 
of the nature of what are called mandi contracts 
in the Bombay market. Dat once communicated 
by wire the contents of the order to the plaintiff at 
Bombay, who entered into a forward contract 
at the current market rate, andthe next day he 
wired back to D that the order had been placed 
at Re. 208-12-0 per candy at a (mandi) pre 
mium of Rs. 7-8-0. Three days later, D communi- 
cated this to the defendant. The defendant failed 
to pay the amount of the mandi as agreed upon, 
inspite of demand by the plaintiff. The rate varied 
to the disadvantage of the defendant and he 
repudiated the contract, whereupon the plaintiff 
“gold the transaction” to another party ata losa. 
The plaintiff brought a suitfor recovery of certain 
amount as damages for breach of contract, other 
expenses and interest: 

Held, that there was no question of an “offer” 
by the defendant and ite “acceptance" by the 
plaintiff. There was a completed contract between 
the parties, and the defendant failed to pay the 
amount of the mandi when communicated to him, 
and he was also liableto pay to the plaintiff 
the loss which the latter had suffered in the 
transactions together with brokerage at the stipu- 
lated rate, Manilal Dharamasi v. Allibhat Chagla 
(1), referred to. 

C. R, from the decree of the Small Cause 
Court Judge, Delhi, dated June 14, 1937. 

Messrs. Bhagwat Dayal, for the Peti- 
tioners. 

Mr. Qabul Chand, for the Respondent. 

Order.—The plaintiff brought a suit for 
recovéry of Rs. 253-13-0 as damages for 


breach of contract, other expenses and 


interest. The suit has been dismissed by 
the Judge, Small Oause Court, on the find- 
ing that there was no completed contract 
between the parties, and that the transac- 
tion was of a wagering character, The 
Plaintiff has come in revision under s. 25 
of Act IX of 1887. After examining the 
record and hearing Counsel, I have no doubt 
that the decision of the learned Judge is 
erroneous and must be set aside. The plain- 
tiff is a pakka ahrti of Bombay, who has 
an agent named Daulat Ram, at Delhi. The 
defendant works in Delhi under the name 
and style of Messrs. Kanhya Lal Balak. 
Ram. On February 3, 1934, the defendant 
at Delhi placed with the plaintiff, through 
his agent Daulat Ram, an order (Ex. Pal) 
for a forward transaction of 100 bales of 
Broach cotton, April-May delivery, asking 
the plaintiff “todebit the amount of the 
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mandi in their khata,” and undertaking 
“to pay the amount thereof as soon as a 
telegram was received.” He also agreed 
to pay brokerage at the rate of seven annas 
per cent. The transaction was of the 
nature of what are called mandi contracts 
in the Bombay market. Daulat Ram at once 
‘communicated by wire the contents of the 
order to the plaintiff at Bcmbay, who 
entered into a forward contract of April 
May delivery at the current market rate, 
and the next day they wired back to Daulat 
Ram, that ‘the order had been placed at 
‘Rs. 208-12-0 percandy at a (mandi) premium 
of Rs. 7=t-0. -Three days later, Daulat Ram 
communicated this to the defendant. The 
defendant failed to pay the amount of the 
mandi as agreed upon, inspite of demand 
by ‘the -plaintiff. The rate varied to the 
disadvantage ‘of the defendant’ and he 
repudiated .the contract, whereupcn the 
plaintiff “sold the transaction" to another 
party at a loss. i . 

The learned Judge has considered that 
the order contained in Ex. P-l was merely 
an “offer” by the defendant to enter into 
a transaction, which would have become 
a comple.ed ccntract only after “accept- 
ance” of the “offer” by tLe plaintiff had 
een communicated to the defendant . with- 
in a reasonable time. He also held that 
as in this case the acceptance was not 
communicated by Daulat Ram to the defen- 
dant until four days after the making of 
the “ofer” by the latter, there was no bind- 
ing contract. He has accordingly dismissed 

it. ; 

Da ie learned Judge has clearly misunder- 
stood tLe nature of the transaction in dis- 
‘pute. It is quite clear from Ex. P-1 and 
‘the other evidence on the record that the 
transaction. was of the nature of what are 
called mandi’ .contracis with pakka ahriis 
‘in. the Bombay market. An account of 
these contracts will be found in Manilal 
Dharamsi v. Allibhat Chagla (1) ‘where its 
well-known incidents are summarized. The 
plaintiff is a pakka ahrti of Bombay, with 
whom several merchants of Delhi had been 
dealing, through his agent Daulat Ram, for 
19 years, and there is no doubl that the 
defendant knew full well the nature of the 
contract. Obviously there was no question 
of an “offer” by the defendant and its 
“acceptance” by the plaintiff in this case. 
"The terms of the document, Ex. P-1, clearly 
‘show ‘that. an order for entering into a 
transaction of 100 bales of cotton at the 
- (47 B 263; 68 Ind, Oas- 481; A IR 1923 Bom 
“408; 24 Bom. L R ne caer ame . 
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current market rate had been placed by the 
defendant with the plaintiff. The learned 
Judge appears to have been misled by 
some of the answers given by Daulat Ram 
to certain questions put to him, when 
examined as a witness, in which the words 
“offer” and “acceptance” were loosely used. 
Reading Daulat Ram’s statement as “8 
whole, there is no doubt as to what he 
really meant. On ‘the evidence, it is quite 
clear that there was a completed’ contract 
between the parties, that the defendant 
failed to pay the amount of the mandi when 
communicated to him, and that he is. also 
liable to pay to the plaintiff the loss which 
the latter had suffered in the transactions 
togther with brokerage at the stipulated rate. 

The learned Judge .is also in error: in 
holding without any evidence on the. record 
that the transaction was of a wagering 
nature. It is now well settled that transac- 
lions of this type cannot be held to be 
wagers merely on their apparent nature 
and characteristics, without proof of. the 
fact that the common intention of the con- 
tracting parties at the time of entering into 
the particular ccntract in question was to 
deal only in differences and ia no circum- 
stances to call for, or give, delivery: 
Manilal Dharamsi v. Allibhai Chagla (1) 
and Naran Das v. Ghanshyamdas: (2). 
Admittedly no evidence of such intention 
is forthcoming on, the present record. `> 

The plaintiff, however, is not entitled to 
charge any interest. . No agreement to pay 
interest in proved, ncr has any mercantile 
usage been established under which it 
could be claimed. I. aécept the petition for 
revision, set aside. the’ judgment of the 
Court below, and in lieu.thereof, pass a 
decres for Ks. 227-9-0 .in favour of the 
plaintiff against the defendant; As some 
confusion was created in the lower Court. 
by the loose phraseology used by the plain- 
tiffs agent ‘in his evidence, I leave the 
parties to bear their own «vosts in . both 
Oourts. - ; Y i : 

8. -. _ -Pelition accepted. 

(2) A TR 1933 Bom. 348; 147 Ind, Cas, 412; 35 
Bom. L R 640; 6 R B207. °°) WA; 
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ALLAHABAD HIGH COURT 
. ` Becond Appeal No. 1505 of 1935 
K November 30, 1938 
` IQBAL AmmaAD AND Bagpat, JJ. 
OOLLEOTOR or GORAKHPUR—PLAINTIFF 
rae: —APPELLANT 


i versus 
“BUDHU KALWAR—Puatntirp 
. AND ANOTAER—DgFENDANT-—RESPONDENTS 
Civil Procedure Code “Act V of 1908), 0. XX XIII, 
r. 12e-Operation of r. 12—Order as to payment of 
court-fee embodied in judgment — Provincial Govern- 
ment-not exercising right of appeal within time—~ 
Decree cannot be assailed. 
Rule 12 of O. XXXIII, Civil Procedure Oode, is 
confined in its operation to oases in which the Court 


has not already suo motu passed an ordereither under 
r. Wand r, 11, 


, Where ‘a decree signed by the Presiding Judge em- 
‘bodied an order as to the payment of a certain 
amount on account of court-fee and the Provincial 
Government which was an aggrieved party did not 


exércise its right of appeal within the time allowed 
by law: f 


Held, that the decree became final and could not 
be assailed. 


8. A. from the decision of the District 
Judge, Gorakhpur, dated August 31, 1935. 
Mr. à. M. Khwaja, for the-Appellant. 
F ae Haribans Sahai, for’ the Respon- 
ents, .- RU es 


Iqbal Ahmad, J.—-In the view that we 
take, it is unnecessary to decide the Points 
that have been raised and ably argued by 
Mr. Khwaja, the’ learned junior Uounsel 
on behalf of the Oollector of Gorakhpur, 
the appellant in the present appeal. The 
facts that led to this appeal are as follows : 
A Buit for partition of certain properties 
alleged to be joint family properties was 
filed in the Ooart of the Munsif of Gorakh- 
pur in forma pauperis by Budhu Kalwar, 
„one of the respondents in the present 
@ppeal. The defendant to the suit was 
Khaksa Kalwar, the other respondent in 
the appeal. It was alleged in the plaint 
that Khaksa had forcibly’ dispossessed 
Budhu from the joint family properties 
that were specified at the foot of the plaint 
and accordingly the prayer contained in: the 
Plaiot was that the plaintiff be pat in pos- 
session ‘of his -half share in those properties 
after partitioning the same. The suit was 
valued at Rs. 4.000. The application of 
Budhu to be allowed to sue in furma 
pauperis was granted by the Court. 


Cio 


into a compromise on July 4, 1932. In 
accordance with the compromise Khaksa 
was to pay a eum of Rs. 40 and the costs 
of the suit to the plaintiff, and was further 
made liable to pay to the Government the 
court-fee payable on the plaint. A decree 
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the pendency of the suit, the parties entered 
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in terms of the compromise was drawn 
up. 
It appears that after the compromise the 
office reported that the court-fee payable on 
the plaint was asum of Rs. 225 and then 
on August 2, 1932, Khaksa, who was liable 
under the compromise to pay the court-fea, 
applied to the Court praying that the Court 


-should either order that the court-fee pay- 


able was only Rs. 10 and not Rs. 225 or 
vacate the compromise and proceed with 
the trial of the suit. This application was 
granted by the Court on Febraary 11, 1933, 
to this extent, that the Court set aside 
the compromise and restored the suit. In 


‘the course of its order, the Court observed 


that the compromise was arrived at under 
a misconceptizn as to the amount of the 
court-fee chargeable on the plaint. 

After the restoration of the suit Budhu, 
the plaintiff, applied for amendment of the 
plaint. This application was filed on the 
very date on which the compromise was 
set aside by the Coart, viz, on February 
11, 1933. The prayer contained in the 
application for amendment was 
allegation in the plaint as to the disposses- 
sion of Budhu fr.m the joint family pros 
perties be struck off and so be the relief as 
regards the decree for possession. 
application was granted by the Court. The 
order granting the amendment was also 


passed on February 11, 1933. The parties’ ~ 


then onthe same date filed a fresh com- 
promise by virtue of which Khaksa was’ 


made liable to pay a sum of Rs. 120 in all ` 


to Budhu and further the liability to pay’ 
a sum of Rs. 15 on account 
was 
compromise were embodied in the decree 
which was signed by the Presiding Officer 
of the Court on March 1, 1933. Thereafter 
on March 20, 1934, the Collector of Gorakh- 
pur filed an application praying that 

“the defendant be diracted to pay Rs. 225 on 
account of the court-fees and the decree of the Court 
be directed to be amended accordingly.” 


This application was rejected by the trial 
Court and the order of that Court was, on 
appeal by the Collector, affirmed by the 
District Judge. Inthe application it was 
alleged by the Collector that the application 
for amendment was a fraudulent applica. 
tion and was filed solely with the intention 
to avoid the liability for the payment of 
the court-fee that was properly chargeable 
on the plaiot. The fact that the applica- 
tion for amendment was filed on the very 
day on which the first compromise was set 
aside and the amendment application was 


that the ` 


The . 


u 
e 
, 


of court-fee ` 
cast on Khaksa. The terms of ‘the ` 


4 
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followed by another compromise that was 
substantially the same as the first comprc- 
mise lends ccuntenance'to the suggestion 
contained in the application filed by the 
Collector that the application for amend- 
ment was prompted by a desire to cheat 
the Government of the court-fees. But in 
our judgment the application was miscon- 
ceived and the order embodied in the decree 
as to the payment of asum of Rs, 15 on 
account of court-fees cannot now, for tLe 
.Teasons to be presently stated be disturbed. 

By rr.lQ and 11 of O. XXXII, Civil 
Procedure Oude, the Court deciding a suit 
filed in forma pauperis is directed to cal- 
culate the amount of court fees chai geable 
on the plaint and to pass an order with 
respect to the payment of the same. 
Rule 12 gives the right “to the Provincial 
Government to apply at any time to the 
Court to make an order for the payment of 
court-fees under, 10 orr. 11. By r. 13 it 
is provided that 

“all matters arising between the Provincial 
Government and any party to the suit under r. 10, 
r. il or r.1% shall be deemed to be questions 
arising between the parties tothe suit within the 
meaning of s, 47.” 

Taen ıt is enacted by r. 14 that 

“where an order is made under r. 10,r. 11 orr. 12, 
the Court shall forthwith cause a copy of the decree 
to be forwarded to the Collector." 


It is clear thatthe provisions of rr. 10, 
11 and 14 are mandatory and ordinarily 
orders under rr. 10 and 11 must be passed 
by the Oourt without any motion being 
Made either by the parties to the suit. or 
by the Provincial Government. But as a 
precautionary measure the Legislature has 
by r.12 given a right to the Provincial 
Government to apply to the Court at any 
time to pass an order for the payment of 
eourt-fees under r.l0orr.11, The orders 
passed under rr. 10,11 and 12 are appeal- 
ablé jn accordance with the provisions of 
8. 47, Civil Procedure Code and r. 14 
- appears tohave been enacted with a view to 
enuble the kicvicial Gcveinment to appeal 
agaiust the orcer passed by the Court as 
tothe calculaticn or the payment of court- 
fees inthe eventot being aggrieved by 
the same. In ithe piesent cate there is 


nothing to show thatthe Court did not in’ 


complisnce with the prcvisions of r. 14, 
torward a copy of the decree to tLe Collector. 
In the cuse befoie us an order as to the 
payment ofa certain amcunt on acccunt 
of court-fee was embodied in the decree 
that was signed by the Presidi.g Judge 
on March 4, 1933, aud the brovincial Qov- 
ernment, it aggrieved by that order, Lad 


we 


| JINDA RAM FATES CHAND FIRM V MAUN! (LAH) . 


18210 


a right of appeal. Tne right of appeal was, 
however, not exercised by the Provincial 
Government within the time allowed by 
law and the-decree of the trial Court became 
final and carihot now be assailed. 

The application that has culminated in 
the present appeal was led in the trial ` 
Court about a year after the date of the 
decree. If the application, containing as it 
did, a prayer for amendment of tLe decree 
be treated as an application for amend- 
ment, the order passed by the trial Court 
rejecting the application was not an appeal- 
able order. It isto be noted in this con- 
nection that the application cannot be 
regarded as un application under O, XXXII, 
r. 12, Civil Procedure Code, for the simple 
reason that that iule is confined in its - 
operation tocasesin which the Court has 
not already suo motu passed an order eitLer 
under r. 10 orr.11. The order of the trial 
Court rejecting the applicaticn cannot, 
therefore, be assailed by the present appeal. 
The appeal is accordingly dismissed. But 
in the circumstances of the present cate, 
we direct that parties do bear their own 
costs in all the Ovurts. i 

D. Appeal dismissed. 





LAHORE HIGH COURT 
Letters Patent Appeal No. 109 of 1938 
October 2%, 1933 
ADDISON AND Ram LALL, JJ. 
Frem JINDA RAM FATEH CHANT 
First Party-—APEELLANT 
versus f 
MAHNI AND OTHERB— SROOND Party— 
i RESPONDENTS 
Punjab Relief of Indebtedness Act (VII of 1934), , 
8.17 (2,—M applying jor settlement of his debt— 
His brothers also subsequently becoming parties 
to proceedings—Settiement arrized at auly signed 
by M, has brothers and creditor and authenticated 
by Board under a. 17 (2)-—Credstor putting t in 
Cvit Court Jor execution—Decree to the effect that 
debt would be liquidated by farm of property 
for 12 years—Held that brothers of M could 
join proceedings— Decree didnot require registra- 
tion—Eaecuting Court held bound to execute decree 
as its own decree. g 
One M applied to the Debt Conciliation Board’ 
for settlement of his debts. His two brothers 
also became parties to the proceedings, A settle- 
ment was airived at and un ugieement setting 
forth thesetthment was written, duly signed by 
M, his brothers as well as by tbe creditor. This 
agreement was duly authenticated under 8. 17, 
Punjab helief of Indebtedness Act, by the Boara. 
The creditor then put it into a Civil Court and 
asked for its execution undel s. 17 (4). The decree 
simply wus to the efect that the debt would 
be liquidsied by isam ofa certain property for 
12 years, lı thus wara settlement inthe eense of 
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fixing the amount as well as partially arranging 
the mode of execution. The Executing Court 
refused execution on the ground that, M alone 
had applied tothe Board and, therefore, the agree- 
ment entered into by M and his two brothers was 
- Without jurisdiction: 

- Held, that there was nothing inthe. Act pre- 
venting the two brothersof M from jcining in the 
proceedings before the Board. The decree did not 
require ‘registration. The Court executing the 
decree had no jurisdiction to go behind the decree. 
The Executing Court must treat the decree as 
itsofvn decree, Firm Jinda Ram Fateh Chand v. 
Mahni, 178 Ind. Cas, 760, reversed, Gopal Das v. 
Firm Seth Khushi Ram Behari Lal (1), relied 


on, 

L. P. A. from the judgment of Mr. 
eae Bhide, reported in 178 Ind. Cas. 
760. : 


Messrs. Achhru Ram and Roop Chand, 
for the Appellant. x 
. Mr. Indar Dev, for the Respondents. 


Addison, J.—One Mahni applied to the 
Debt Conciliation Board for settlement of 
his’ debts. The usual notices issued and at 
the hearing before the Board Mahni was 
accompanied by his two brothers Wali Dad 
and Bahri Khan, who also became parties 
to the proceedings. A settlement was arrived 
at and. an agreement setling forth the 
settlement was written, duly signed by 
Mahni, Wali Dad and Bhai Khan as well 
as by the creditor. This agreement was 
duly authenticated under s. 17, Punjab 
Relief of Indebtedness Act, by the Bourd. 
The--cxeditor then put it intoa Civil Oourt 
and.“askéd for its execution under s. 17 (2). 
The executing Court refused execution on 
the ground that Mahni alone had applied 
to the Board and therefore the agreement 
entered into by Mahni and his two brothers 
was without jurisdicticn. There was an 
appeal to this Court andthe learned Judge 
who heard it held that the agreement 
required registration. For this 1eason, he 
dismissedthe appeal. Against this decision 
this appeal has been preferred under the 
Letiers Patent. 

Obviously there is nothing in the Act 
preventing the two brothers of Mahni from 
joining the proceedings before the Board. 
Section 17 (1) provides for the writing out 
of an agreement as tothe settlement and the 
authentication of that agreement by the 
Board, waiie s. 17 (2) is to the effect that 
an agreement after authentication shall 
take. effect as if it were a decree of a Civil 
Court. It is clear from the frame of the 
Act that Civil Courts have no jurisdiction 
ko question the proceedings before the Board 
and this was held in Gopal Das v, Firm 
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Seth Khushi Ram Behari Lal (1). The 
decree simply was to the effect that the 
debt would be liquidated by farm ofa 
certain property for 12 years. It thus was 
a settiement in the sénse of fixing the 
amount as well as partially arranging the ` 
mole of execution. Jt seems to us that 
there is nothing in the Registration Act 
which would prevent this decree from being 
executed. It must be treated as a decree of 
the Court which is executing it and it 
certainly had no jurisdiction to go behind 
such a decree. If a’ separate sùit were to 
be brought to have ‘it set aside, that would 
be barred by s. 21 of the Act. In these 
circumstances we hold that it was the duty 
of the Court to exetute’the agreement as if 
it were adecres of ifsown. We accordingly 
accept this appeal with’ costs before us, set 
aside the order of the-learned Single Judge 
and of the executing Uoürt and remand the 
proceedings to tne exécuting Ovurt with the 
direction ‘that the decreé be executed by it 
in accordance with law. 


B. Appeal allowed. 


(1).A1R1938 Lah. 702; 181 Ind. Oas. 743; I LR 
(1938) Lah, 720; 41 P L R 203; 11 R L 885. 





ALLAHABAD HIGH COURT 
Civil Revision- No. 41 of 1937 
December 20, 193> 
.BeNneT AND Verma, JJ. 
RAMANAND MISIR AND ANOTAE R= 
PLAINTIPFS—APPLIOANTS 
versus 
RAM BARAN OHAUBE— DEFBNDANT-- 
OpposıTa Party 4 
U. P. Agriculturists Reitef Act (XXVII of 1934), 
s. 30(1)—Simple mortgage to secure certain loan— 
Part of loan paid by sale of property -Promissory 
note in lieu of balance executed in favour of motgagee 
—Suit on it—Morigagor applying for benefit-of s. 30 
—Court, if can go behind promissory note and take 
into consideration earlier transaction of mort- 


age. 

g A deed of simple mortgage was executed by the 
defendant und certain other persons in favour of the 
plaintiff in order to secure a certain loan. Several 
years afterwards the mortgagora discharged a part of 
their liability under the mortgage. Not being ina 
position to pay anything in cash, they executed a 
sale deed in favour of the plaintiffs in respect of 
ceitain property and thereby the loan was agreed to 
be sutistied to a certain extent. A sum of Rs. 500 
iemained due to the plaintiffs, in respect of which 
the mortgagors executed a promissory note. The mort- 
gagors applied for the benefit of s..30,U. P. Agricul- 
turists Kelief Act : 

Held, that the only lean that was ever advanced in 
this case was the one in lieu of which the deed ‘of 
simple mortgage was executed. The mere fact that 
a promissory note was executed for the balance of 


x 


‘340. 
Re 5(0 didnot mean thatthe Court, was not entitled 
“onder s. 30 of the Act to look behind the promissory 


“note and to take into consideration the real transac- 
ion of the loan, ù. e„ the original transaction of the 


“mortgage. 

. °C. R. against the order of the Small 
Cause Court Judge, Gorakhpur, dated 
‘October 30, 1936. 

. Mr. Haribans Sahai, for the Applicants. 

. Mr. K. L. Misra, for the Opposite Party. 
F Verma, J.—This isan application in 
revision’ by the plaintiff ina suit for the 
‘recovery. of asum of Rs. 710 on the basis 
of a .promissory note executed by the 
‘defendant in favour cf the plaintiffs on 
“March, 25, 1988, for a principal amcunt of 
Rs 500. There is a history behind this 
‘promissory note in suit which is given 
in detail in the plaint, It appears that 
on June 29, 1926, a deed of simple morte 
“gage was. executed by the defendant and 
reeriain,- -other persons in order to secure 
“elcan of Rs 2,£00.- The amount due 
“under this simple mortgage by March 25, 
1933, on acccunt of principal and interest, 
was "Re. 5,500.. On that date, viz. March 
25; 1933, the mortgagors discharged this 
liability of theirs under the, mortgage 
cof June 29, 1926, to the extent of Ks. 5,000. 
Not . being ina position to pay anything 
in cash, they executed a sale deed in 
favcur. of the plaintiffs on that date in 
‘respect `of certain property and thereby 
‘the loan’ was agreed tò be satisfied to the 
extent of Rs; 5,600." A- “sum of Rs. 500 
thus remained due to the plaintifs on 
account of the loan advanced on June 29, 
1926. It was in respect of this balance of 
Rs, 500 that, the promissory note now 
sued: upch was executed:by the defendant. 

‘The defendant pleaded that the trans- 
‘action ‘between the parties was substantially 
unfair and the rate of interest was exces- 
sive ‘and thats. 3, Usurious Loans Act, 
should be applied, "and that in any case 
he. was an .“agriculturist” . within the 
meaning of the United Provinces Agricul- 
tūrists’ Kelief Act (XXVII cf 1934) and was 
entitled tothe benefit of the provisions of 
ò.. 30 of that Act. The defendant pleaded 
that the interest should be calculated 
in ‘accordanée ‘ with the provisions of the 
Act trom the date of the loan advanced 
on June 29, 1926, and that, on this 
being done, nothing would be "found due 
to tke plaintif. The learned Judge of 
the Court cf Small Causes did not ‘accept 
the first. contention. of the defendant as 
all-the -parties to the mortgage-deed and 
thé ‘deed of sale were mot before him and 
also" because he was not satisfied: that the 


. 
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rate of interest was excessive. and that 
the transaction between the parties was 
substantially unfair. But he has accepted 
the second contention of the defendant and 
h s dismissed the suit. 

The learned Counsel for the plaintift- 
applicants argues that the “loan” in this 
case ig the one evidenced by the promissory 
note in suit and that tke Oourt below 
should have confined itself entirely to that 
document and was not justified in taking 
into consideration the earlier transaction 
of the mortgage of 1826. In cur opinion, 
this contention is not well-founded. Section 
30 (1), Agriculturists’ Relief Act, runs as 
follows : 

“Notwithstanding anything in any contract to 
the contrary, no debtor shall be liable to pay 
interest on a loan taken before this Act comes 
into force at arate higher than that specified 
in Sch. III, for the period from January 1, 1930, 
till such date as may be fixed by the "Local 
Government in the Gazette in this behalf.” 


It seems tous thatthe only loan that 
was ever advanced in this case was the 
one in lieù of which the deed of simple 
mortgage of June 29, 1926, was executed. 
A payment was made on March 25, 1933, 
by tte execution of the cale deed and a 
sumof Rs, 500 wasfoundto be still due 
from the debtors after that payment. 
The mere fact that a promissory note was 
executed {or this amount of Rs. 500 does 
not mean that the Court is not entitled 
under 8.30 of the Act to look behind 
the promissory ‘note and to take. into 
consideration thé real transaction “of. the 
loan.’ If the argument of the. . Jearned 
Counsel were to be accepted, the provisions 
ofs. 30 would be easily ` circumvented and 
the intention of tke Legislature ‘would 
be frustrated inalarger number of cases. 
In our judgment, the view taken -by 
the Court below is correct and we 
dismiss this application for revision with 
costs. 


D. Application dismissed, 





MADRAS HIGH COURT 
Second Appeal No. 306 of 1933 
July 26, 1937 
VENKATARAMANA Rao, J. 
PERUMAL Fe AOUN 


RAMASUBRAMANIAN CHETTIAR 
— RESPONDENT 
Guardian and Ward—Debdts contracted by guardian 
—Guardian of minor son, appointed by father by will 
to conduct his business, incurring debt on behalf of 
minor in course of proper conduct of bustness— 
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Personai liability of guardian — Creditor, whether 
also entitled to decree against assets of business on 
“showing that guardian has right of indemnity in 
respect of such assets—Civil Procedure Code (Act V of 
1908), O. VI, r. 17~Suit against two defen- 
dants alleging them to be partners in business—~ 
Amendment sought on basis that defendant No. 1 is 
carrying on business ag guardian of defendant No. 2— 
All facts and circumstances regarding debt mentioned 
in plaint—Amendment, if can be allowed. 

Where a father by his will appoints a guardian 
for his minor son and directs him to continue his 
busjness and conduct it so as not to cause lossto the 
minor and in pursuance of the same, the guardian 
conducts the business properly and in the course of 
the business incurs debts on behalf of the minor, the 
guardian is personally liable for the debts but a 
creditor is also entitled to have direct recourse 
against the assets of the business. But before he 
cun get such a decree, it must be shown that the 
guardian has a right of indemnity in respect of such 
assets andthe principle upon which the creditor is 
given a decree against the estate is by working out the 
principle of subrogation by which the creditor is 
allowed to stand in the shoes of the guardian. But 
the right of reimbursement of the guardian will 
again be dependent upon the fact that on a taking of 
account of the transactions during the period of his 
guardianship, there is nothing due and owing by him 
to the estate in respect of any of his transactions. 
Bhawal Sahu v. Baijnath Pertab Narayan Singh (1), 
relied on. 

In the interests of justice even where a question 
of limitation might arise, a Oourt can allow the 
amendment, i 

A suit on a pro-note was filed against two defendants 
alleging that they were partners in the business and 


all the necessary facts and the circumstances under _ 


which the promiesory note was executed and the debt 
was incurred were clearly set out in the plaint and 
the amendment sought was in congonance withthe 
true view of facts that defendant No. 1 carried on the 
trade in pursuance of the direction under the will of 
the father of defendant No. 2, andthe Court allowed 
the amendment : 

Held, that the amendment was properly allowed, 
‘Charan Das v. Amir Khan (2), relied on. 

S. A. against the decree of the Sab- 
Judge, Ramnad at Madura, in A. S. No 101 
,of 1932. ; ; 

Mr, B. Sitarama Rao, for the Appellant. 

Messrs. T. M. Krishnaswami Iyer and 
N. Sivaramakrishna Iyer, for the Respon- 
dent. 


Judgment.—This sezond appeal arises 
out of a suit upon a promissory note execut- 
ed in favour of one Nagaswami Avyar, the 
assignor of the plaintiff by A. T. R. 8. 
‘Paramasivam Chetti. It is fonnd on the 
evidence that A. T. R. S. is the vilasam of a 
firm carried on on behalf of defendant No. 2 
Ramasubramania Chettiar. The father of 
Ramasubramania Ohettiar was carrying 
‘on this business and before his death, he 
left a will dated October 30, 1920,in and 
by which ke appointed Paramasivam 
Ohetiiar as the guardian of his minor son 
Ramasubramania Obhettiar and directed 
‘him to continue the business and conduct 
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it so as not to cause loss to the minor’ "fn 
pursuance of ‘the same, the: said business 
was conducted in the name ‘and vildsai pf 
the A. T. R. 8; The debt sued on was 
admittedly incurréd in the course ‘of ‘the 
said business and the binding character 
of the debt was not disputed by defendant 
No. 2 at the hearing of the appeal before 
the lower Court. The first Court exonerated 
defendant No. 1 and gave a decree against 
defendant: No.” 2 against the joint family 
‘properties. This decree is obviously, un- 
sustainable because it would -not-be open 
to the father of defendant No. 2 to appoint 


‘a testamentary guardian in respect of the 


joint family ‘properties and it would not be 
open to such a guardian to deal with ths 
jcint family properties which had devolved 
upon the minor by right of survivorship. 
It is open to, a father to appòint a testa- 
wen'ary guardian in-respact of the self- 
acquired properties which a minor. may 
inherit. There is no evidence , before ine 
that the trade which was being, carried on 


“by thé father during bis life-time, and 
` continued 


after” his, death was, not, the 
acquisition Of the father.- It must, therafofe 


be taken that Paramasivami Ohetsti carried 
‘on the ‘business properly ‘in pursuance of 
“the direction under the, will. If va, debt 


was incurred by him during the ‘cotirse of 
the business, he would be personally liable 
bit a creditor is entitled to have direct 
recourse aginst the assets of the business. 
But before hé can get such a decree, it 
must be.showo that the guardian has a 
right of indemnity in respect of.such assets 
and the principle upon which the creditor 
is given a decreé against the estate is by 
working out the principle of subrogation 
by which the creditor is allowed to stand 
in the shoes of the guardian. As pointed 
out by Mukerjee,J. in Bhawal Sahu v. 
Baijnath Pertab Narayan Singh (1) at 
p. 327*, it would have to be proved that the 
guardian is entitled to indemnity against 
the estate of the infant for the whole of 
his transactions during his guardianship. 
No doubt, having regard to the admission 
of defendant No. 2 in this case that the 
debt is a binding one, the guardian will 
prima facie be entitled to the right of 
reimbursement. Buttheright of reimburse- 
ment will again be dependent upon the 
fact that on a taking of acconnt of the 
transacsions during the period of his 
guardianship, there is nothing due and 
owing by himto the estate in respect of 

(1) 35 O 320; 12 O W N 256. 
“*Page of 35 O—[Hd.| 
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any of his transactions. Unfortunately by 
‘not understanding the correct position of 
- the law, defendant No.. 1 was excnerated 
‘from the uit and a» decree was passed by 
«the first Court against defendant No. 2's 
‘joint family assets and in tke appeal 
` preferred therefrom. by defendant No 2, 
‘defendant No | was not made a party to 
‘the appeal and even inthe second appeal 


i before me, the appellant haa not chosen to | 


; make defendant No 1 a party to the appeal. 
“But that. weuld not -preclude me from 
-giving a decree directly against ihe assets 
‘if, as [have stated, it has been proved tbat 
“defendant No. 1 was entitled to indemnity 
+ against the estate cn and account being 
“taken. Unfortunately no materials have 
: Been placed in this case and I am not in a 
position to give tbat decree in the state of 

: the evidence on record. 
There is another point which was decided 


“against the appellant in this case, namely - 


“ tbat tre learned District Munsif al'owed an 
amendment in tlecase which, it is ccn- 
tended, he ought not to have done. The 
. nature of ihe amendment is this. The suit 
‘was filed against both defendants Nos.1 
and 2 originally on the fcoting that defend- 
ants Nes 1 and 2-were partners in the said 
business but all the necessary facts and 
the circumstances under which the promis- 
sory note was executed and the debt was 
incurred were Clearly set out in tke plaint 

_ and the rmendment sought was in ccn- 
‘sonance with the true view of facts that 
defendant No.1 carried on the trade in 
pursvance of the direction under the will 
of the father of defendant No, 2. I think 
the amendment has been properly allowed. 
In the interests of justice even where a 
questicn of limitation might arise,a Court 
can allow the amendment: vide Charan 
Das v. Amir Khan (2). In the result, the 


second appeal fails and is dismissed with 
costs. | 


N.8. Appeal dismissed. 


(2) 480 110; 57 Ind. Cas, 606; A I R 1991 : 
39M L J195; 28M LT149L2 UPL R (P O aa 
-A L J 1095; 22 Bom. L R 13:0; 47 I A 255; 13 LW 
“49; 25 C W N 289; 3P WR 1921 (PO. 
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LAHORE HIGH COURT - 
` First Appeal No. 1656 of 1935 
- * November 8. 1987 
Tar TAL AND DaLIP SINGH, JJ. ; 
HARINDER SINGH of FAKIDKOTE 
SYTATE—Puaintive—APPELLANT ` 
ca: versus’ : 
ANANT RAM AND OTHERS — DEFENDANTS 
- — RESPONDENTS ` © : 
- Limitation Act (IK of 1908), Sch.. I, Art. 120—Suit 
suit if instituted likely jo be 


Tt is not obligatory owa man to-bring’a perfectly 
vain litigation withthe natural result that it would 
be met either bye perfect defence orthat” the 
held in suspense and await the 
decision of the ‘appeal in another suit. A right to sue 


. therefore accrues ‘only on the final decision of the 
. appeal in’ the former 


suit. Bassu Koerv, :Dhum 
Singh (3) and Venkatadri Appa Rao v. Partha- 
sarathi Appa Rao (4), relied on lp. 345,col 1] ` 
[Case-law referred to.] : i : 
The right ta gue accrues only whena cause of 
action arises. For a cause of action to arise, it 
must be clear that the averments in a plaint if 
held correct should lead to a successful issue.’ [ibid] 
F. A. from the decree of the Senior 
Sub-Judge, Ferozepore, dated June 15, 
1935. ` 
Messrs. Tirath Ram, Din Dayal Khanna 
and Mr, Chandra Gupta for Mr. Din Dayal 


' Khanna, for tbe Appellants. 


Messrs. Achhru Ram and Durga Das, for 
the Respcndents. 


Dalip Singh, J.—The facts of this case 
On January 17, 1895, one 
Mr. Coates sold 79 kanals 1 marla of land 
and some other property to the Agra Bank. 
On September 27, 1097, the Agra Bank 
sold the property to the Maharaja of Farid- 
kot. 79 kanals 1 marla of land were attach- 
ed by Lala Kashi Ram and Lala Joli Mal 
in executien of a money decree obtained by 
them against Mr. Coates. The Maharaja of 
Faridkot pat in objections claiming that 
the property was his and therefore not 
liable to attachment in execution of the 
decree- against Coates but, on April 24, 
1903, the Executing Court disallowed the 
objections holdirg, as appears from a copy 
of the order. which was not on the. record 
but which was sent for by us and produced 
by the, learned Counsel for the appellant 
without objection -by the learned Counsel 
for the respondent, that the sale to the 
Mabaraja wag really a benami sale in 
favour cf Mr. Coates who continued to be 
the irue owner. On June 16, 1903, a suit 
was filed under s. 283 of the old Civil Pre- 
cedure Code, now corresponding to O. XXI, 
T. t3, by the Maharaja asking for a declaras 
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fion that the property beloñged to him and 
was not liable fr attachment and sale in 
‘the decree against Mr. Oates On March 
13,1908, it was beld that the suit had 
abated. The appeal in the Ohiaf Court was 
heard and decided on January 20, 1911, 
against the Miharija. It appears that the 
abatement order was upheld though this is 
not clear on this record, but the fact was so 
cated by the learned Counsel for the appel- 
ant. ` ` 

The Maharaja appealed to His Majesty 
in Council. While this appeal was pending, 
the Government acqnired 79 kanals 1 marla 
of. the property sold and there was an 
award by the Qollector under the Land 
Acquisition Act on January 12, 1912. 
There appears to have been some dispute 
on the point but it is nct clear whether any 
décision was arrived at by the Diatrict 
Judge or by the Collector. In any event it 
is admitted that the Executing Court then 
got the money awarded by the Uollector 
attached and distributed to various credi- 
tors whose list is given on p. 4 of the 
printed paper-book. Their Lordships of the 
Privy Council set aside the order of abate- 
menton July 19, 1917: the case is reported 
ia Brij Indar Singh v, Lala Kanshi Ram 
(1). The suit was remanded for decision on 
the merits. On the meritsthe declaratory 
suit filed by the Maharaja was dismissed 
on June 12, 1920. The appeal to the High 
Court was decided on October 15, 1928: the 
case is reported in Maharaja of Faridkot 
v. Anant Ram (2), and the claim of the 
Maharaja to79 kanals 1 marla was decreed. 
The present suit against the various 
creditors mentioned on p. 4 of the paper- 
book was brought on October 14, 1930, 
for recovery of the sums realized by the 
said creditors out of the money paid by 
the Government as the value of this 79 
kanals 1 marla. This suit was keld to be 
barred by limitation by the trial Oourt. 
The Maharaja has appealed to this Court 
and the only point that arises for decision 
before us is whether the trial Court is cor- 
rect in holding that the suit-was barred by 
limitation. 

Before the appeal was finally heard, it 
appeared that one Vaishno Dis, defendant 
No. 22 had died before the decrée of the 
lower Court was passed and no application 

(1) 104 P R 1917; 42 Ind. Cas.43: A IR 1917 PO 
156; 45 O 94; 441 A 218: 33M LJ 426; 22 MLT 
362; 6 L W 592; 126 P W R 1917; 15 AL J 777; 19 
Bom L R 866; 3P LW 313; 260 L J 572; (1917) 
M W N811; 22 OWN 169; 127 P L R 1917 (P 0). 

. (2)10 L 417; 114 Ind. Oas. 62; A I R1939 Lah l; 
31 PL R521 5 
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to bricg his legil representatives on the 
record had been made in the trial Court, 
On October 7, 1936, a Division Banch of 
this Court held that there was no proper 
appeal against Vaishno Das’s heirs and 
therafore the  plaintiff-appellant, the 
Maharaja, could not claim the sums of 
Rs. 163-5-0 and Rs. 91-6-0 as shown on p. 4 
of the paper-book as paid to Vaishno Das. 
With this exception the appeal as to the 
sums due is before us. As pointed out 


‘already, the only question is, whether the 


suit is barred by limitation. It has been 
conceded by the learned Oounsel on both 
sides that Art. 120, Limitation Act, applies 
to the case. Article 120 is the residuary 
Article in the Limitation Act and runs as 
follows: “Suit for which no period of 
limitation is provided elsewhere in this 
schedule.” The period of limitation is 
fixed at six years and the terminus a quo 
from which limitation starts running is 
fixed at “when thd right to sue accrues.” 

The dispute between the parties is as to 
when the limitation started running. On 
behalf of the appellants it is contended that 
limitation only started ranning from the 
date of the decision in favour of the Maha- 
raja of this Court reportad in Maharaja of 
Faridkot v, Anant Ram (2) namely, October 
15, 1928. On the other side, for the res- 
pondents, it is contended that limitation 
started from the date of the payment, 
some time in 1912, and as there is nothing 
in tha Limitation Act which would canse 
the limitation to be suspended under any 
tule of equity, the suit is hopelessly 
barred by limitation. The point is not 
entirely free from difficulty. It has been 
contended by the learned Counsel for the 
appellant that under O. XXII, r. 9, Civil 
Procedure Code, no suit could be brought 
till the abatement order on the declaratory 
suit was set aside, i. e„ from 1903 to 1917. 
It is further contended that from 1917 to 
1920 the suit might have been held to be 
barred bv limitation if bronght. It is 
not very clear how the suit would be barred 
by limitation during this period if the other 
contention of the learned Counsel is corract 
that it was not necessary to bring the suit 
at all. Limitation was suspended by reason 
of XXII, r. 9, Civil Procedure Code, from 
1917 to 1920 as the payments took place 
some time in 1912. 

It is further however contended that. 
assuming the suit could have been brought 
between 1917 up to 1920, from that date 
again the limitation was suspended becauge 
the suit had been dismissed on the meritg 
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, and therefore time did not run until the 
decision of the appeal in favour of the 
Maharaja on October . 15, 1928, and that 
therefore in any event counting the three 
years from 1917 to 1920 and the two years 
from 1928 to 1930, when the suit was 
brought, the suit was still within time. 
All this argument, it seems to me, assumes 
that the cause of action in the two cases 
was the same. Of course in one sense the 
_ decision of the two suits depended on whe- 
ther the title of the Maharaja to the proc- 
perty was proved or not. Nevertheless, it 
seems to me that the cause of action can- 
not be held to have been entirely the same 
‘in the two suits. It seems, however, unneces- 
-Bary to pronounce any final opinion on this 
“point. because I ‘consider that the appeal 
must succeed on the other ground urged by 
the learned Counsel for the appellant, 
namely that the cause of action had not 
accrued to him until the appeal was decided 
in his favour in 192%. For this contention, 
the learned Counsel has relied on the dictum 
of their Lordships of the Privy Council in 
Bassu Kuar v. Dhum Singh (3), at pp. 55 
and 564, Their Lordships of the Privy Couns 
cil stated as follows : 

. “Baru Mal might have sued for his debt, but the 
utmost benefit that could have come to him from 
such a suit would have been to have it suspended 
or retained in Oourt till after decision of the appeal 
in the specific performance of the suit...... It 
would be an inconvenient state of the law if it 
were found necessary fora man to institute a per- 
fectly vain litigation under peril of losing his pro- 
perty if he does not, And it would be a lamentable 
state of the law if it were found that a debtor who 
fot yeare has been insisting that his creditors shall 
take payment in a particular mode, can, when it 
is decided that he cannot enforce that mode, turn 
round and say that the lapse of time has relieved 
him from paying at all.” 

_ This dictum was approved by their Lord- 
ships of the Privy Council in the latest case 
cited to ue on tbis point reported in Ven- 
kaiadri Appa Rao v. Parthasarathi Appa 

Rao (4). In that case at p. 109} their 
Lordships cited this dictum which I have 
fecited above with approval. The facts of 
both’ these cases were no doubt entirely 
different from the facts of the present case. 
The ruling of their Lordships in Bassu 
Kuar v. Dhum Singh (3), has been the 
subject of discussion in the various High 
Courts. On behalf of the appellant the 
following rulings were cited: Dwijendra 

(3) 11 A 47; 15 1 A 211; 5 Sar 260 (P C), 
(4) AI R1925PO_ 105; 87 Ind. Oas, 324; 48 M 

312; 521 A 214; 23 A LJ°261; 48M L J 627; LR6A 


(P 0) 82; 27 Bom L R823; 3 Pat L R 208; (1925) 
M W N 441; 29 OW N 989(B O). 


“Pages of ILA. [Bd] 
{Pago of A I R 1925 P 0.—[Ed.] 
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Narain Roy v, Jogesh Chandra Dey, 79 
Ind. Cas. 520 (5), Muthu Veerappa Chetty 
v. Adikappa Chetti (6), Nrityamoni Dassi 
v. Lakhan Chandra Sen (7), Kartar Singh 
v, Bhagat Singh (8), Dinanath Saha Roy v. 
Jadunath Biswas (9) and Sarat Kamini 
Dasi v. Nagendra Nath Pal (10), at p. 725, 
and on behalf of the respondent there have 
been cited; Huro Pershad Roy v. Gopal 
Das Dutt (11), Soni Ram v. Kanhaiya Lal 
(12), Ram Charan v, Goga (13), at p. 572 
and Har Indar Singh v. Shiv Ram (14). 
The ruling make it clear that their Lord- 
ships of the Privy Council in Bassu Kuar 
v. Dhum Singh (3), did not intend to hold 
that there was any suspension of the 
Limitation Act where none was provided 
by the Statute itself on grounds of equity. 
The question really is one of interpretation 
of the words of the Limitation Act and in 
the case of Art. 120 the words that have to 
be interpreted are “when the right to sue 
accrues.” The question therefore resolves 
itself into a decision of the question whe- 
ther the Maharaja had aright to bring the 
suit in 1912 when the payments were made 


or did the right to sue accrue to him on 


October 15, 1928, when the appeal.in the 
declaratory suit was finally decided in his 
favour. 


. . It seems to me, if I have understood the 


dictum of their Lordships of the Privy 
Council] rightly, that the right to sue: did 
nt accrue to the Maharaja until the’ dcci- 
sion of the appeal in his favour cn 
October 15, 1928. Had the Maharaja brought 
another suit before that date the result 


(5) 79 Ind, Cas, 520; A IR 1924 Oal 600; 39 0 LJ 
40. 


(6) 43M 845; 59 Ind. Cas. 472, A I R1920 Mad 
663; 39 M L J 312;12 L W 240; (1920) M W N 505, 

(7) 43 O 660; 33 Ind. Cas. 452; A IR 1916 PO 96; 
200 W N 522:30M L J 529; (1916) 1 M W N 339; 
3 LW 471; 18 Bom L R418; 240149 1: 20 MLT 
10 (PO). ; 

(8) 2 L320; 61 Ind, Oas. 454; A IR 1921 Lah 71; 
114 PL R 1921. 

(9) AI R 1925 Oal 456; 86 Ind, Oas. 130; 29 O W 
N 202 


02. 
(10) A I R 1926 Cal 65; 89 Ind. Oas. 1000; 420 LJ 
155; 29 O WN 973. 
(11) 90 255; 9 TA 82; 120 L R 129; 4 Bar 363 
0 


P O). 

(12) 35 A 227; 19 Ind. Cas, 291; 40T A 74; 11 AL 
J 389;13 M L T 437;17 CW N 605; (1913) MWN 
470; 17 O LJ 488; 15 Bom L R 489; 25 M LJ 131 


(PO). : 
(13) 49 A 565; 10 Ind. Cas. 96; A I R1927 All 
446; 25 A L J 425. ` 

(14) 18 L 255; 172 Ind. Cas. 259; A I R 1937 Lah 
€02; 39 P L R 951; 10 R L 292. f 


- *Page of A I R 1926 Oel,.—[Ed.] ca 
tPage of 49 A.—[#d,] el Sa aE 
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Kuar v. Dhum Singh (3), or in Venkatadri 
Appa Rao v. Parthasarathi Appa Rao (4). 
The suit if brought must, -I think, have 
been dismissed on the ground that the 
order of the Executing Oourt disallowing 
the Maharaja's objections on’ April 24, 
1903, had not been set aside and therefore 
barred the suit, or it would have been held 
that the suit must await the decision of the 
appeal in the declaratory suit. In. either 
case it would appear that the case would be 
covered by the dictum of the Privy Council, 
‘namely that itis not obligatory on a man 
to bring a perfectly vain litigation with the 
natural result that it would be met either 
by a perfect: defence or that the suit would 
be held in suspense and await the decision 
of the appealin anctter suit. The matter 
therefore appears to be covered by authority 
by which this Court is bound and humbly 
following the rulings of their Lordships of 
the Privy Council cited above, I would 
hold that the suit is not barred by limita- 
tion. 


Apart, however, from the question of rul- 
ings, it appears to me that the right to sue 
-accrues only when a cause of action arises. 
Now, for a cause of action to arise, it must 
‘be clear that the averments ina plaint if 
held correct should lead to a successful 
issue. In this case if the averments in the 
plaint were correctly and truly stated in 
the plaint, it would have been necessary for 
the Maharaja to state that the executing 
Oourt had found against him and held that 
he had no title to the property. It has not 
been contended before us that upon this 
allegation the suit could succeed in spite of 
fhe decision-of the Executing Court. If 
therefore the suit could not succeed until 
the order of the Executing Oourt was 
removed by way of suit brought and deci- 
sion obtained contrary to what was held by 
the Executing Court in summary proceed- 
ings, it dceŝ not seem to me that any causa 
of action would have accrued to the Maha- 
raja until that order of the Execnting Oourt 
which stood in his way was removed. This 
removal only took place on October 15, 
1928, when the appeal of the Maharaja 
was decided in his favour by this Court. 
On this ground also I would therefore hold 
that the suit is not barred by limitation, 
1 would, therefore, accept the appeal and 
remand the case under O. XLI, r. 23, Civil 
Procedure Code, for decision to the trial 
Oourt on the merits.. In the circumstances 
-J would leave the parties to bear their own 
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costs of this appeal. Oourt-fee stamp on 


appeal to be refunded. 


Jal Lal, J.—I agree. 


s. Case remanded. 


OUDH CHIEF COURT 
Criminal Appeal No. 45 of 1939 
May 20, 1939 
Hamixton, J. 
SUNDER SINGH AND O0OTHERS—- 
APPELLANTS 
versus 

EMPEROR— OOMPLAINANT—RESPONDENT 

Penal Code (Act XLV of 1860, as 34,299, 300, 323 
—Number of persons inflicting lathi blows on deceased, 
some of which being fatal — Duty of Court in such 
cases—Murder or culpable homicide—S. 34, when comes 
into play — Common intention, what is — S. 31, 
scope of. 

When a number of assailants inflict lathi blows on 
one person, some of which blows are fataland some of 
which are not, the first thing to do is t3 see whether the 
assailant who has inflicted the fatal blow is guilty of 
murder or not. [p. 348, col. 2.) 

On the facts ofthe case which a Court is trying, it 
must come to the conclusion whether the person who 
dealt the fatal blow, be he identified or not, had 
such intention as constituted his action “culpable 
homicide” or “murder” or had only such knowledge as 
constituted his offence, “culpable homicide” or 
“murder”. If the Oourt finds that the person who 
gave the fatal blow had such intention, the next 
step isto see whether that intention was shared by the 
co-agsailants or not. [p, 347, col. 2] 

Under s. 34 of the Penal Code when acriminal act 
is done by several persons in furtherance of the 
common intention of all, each of such persons ig 
liable for that act in the same manner as if it were 
done by him alone. A common intention is an inten- 
tion shared by the person who has caused death and 
by the other assailants who did not themselves 
cause death. Ifthe act which caused death is neither 
murder nor culpable homicide because the person who 
dealt that blow did not have such intention as is 
specified under ss. 299 or 300 of the Penal Code, but 
only the knowledge which is specified in either of 
these two sections, there is no intention which can be 
shared by all the assailants who did not strike the 
fatal blow and, therefore, s. 34 cannot apply. The 
knowledge referred to in ss. 299 and 300 is personal 
knowledge of the person who struck the blow and it 
cannot be shared by his co-assailants, but in any case, 
a. 34 is restricted to common intention and does not 
embrace any knowledge. [p. 347, col, 1.) 

The law will apply to all cases when there area 
number of assailants and all the blowsare not fatal, 
but it is highly unlikely that the facts will be exactly - 
the same in any two cases and it is for the Court to 
consider all the facts in the case and to cometoa 
decision whether there was intent on the part of the 
person who dealt the fatal blow which made the offence 
culpable homicide or murder and whether that intent 
ifthere was any, was common to all the assailantgor 
not. Zahid Khan v, Emperor (1) and Chanan v, 
Crown (2), explained. 

Heid, on facts that it was impossible to say whether 
there was common intention to cause the death of the 
deceased or whether the person who inflicted the fatal 
blow committed murder because of his intention or 
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of his knowledge. As it was not known who inflicted 
the fatal blow and it was not shown that there was 
a common intent it was impossible to hold that the 
convictions under s. 325 were incorrect. Though un- 
doubtedly there was at least a common intent of 
causing grievous hurt and the convictions under 
a. 325 were justified. [p. 348, col. 1.] 

Cr. A. against the order of the Sessions 
Judge of Barabanki, dated January 19, 
1939. 

Mr. R. F. Bahadurji, 
lant. 

The Assistant Government Advocate, for 
the Crown. 

Judgment.—This isan appeal by four 
persons, Sunder Singh, Ratipal Singh, 
Razzaq Bakhsh Singh and Laley Singh. 

The prosecution case is that they pur- 
sued Chandrika and Lachhmi Prasad on 
the roof of the former and beat them 
with the result that Chandrika received 
five injuries including two contused wounds 
on the head and he died from fractures of 
the right parietal and temporal bones. 

The defence case, on the other hand, is 
that the beating took place on the wall 
of the Louse next to that of Ohandrika 
Prasad Singh, that is to say, Obandrika 
Prasad Singh was the assailant and the 
appellants acted in self-defence, In sup- 
port of this story witnesses were produced 
who claimed that they had seen and 
heard the occurrence from under a certain 
tree. The learned Sessicns Judge went to 
the locality and found that from that tree 
one could neither hear nor see what took 
Place on this roof next door to that of 
Chandrika Prasad Singh. The evidence 
of these defence witnesses is therefore. 
false. Further the Sub-Inspector went on 
to the two roofs and found that there was 
bleod on the roof of Chandrika Prasad 
Singh, and not on the adjoining roof 
which makes it quite clear that it was 
not Chandrika Prasad Singh who went on 
to the adjoining roof to beat any one 
but the appellants went on the roof of 
Ohandrika Prasad Singh and best him. 
They had no right to do so, for, thev went 
purely in order to beat Chandrika Prasad 
Singh and, therefore, they were not acting 
in self-defence. 


for the Appel- 


The learned Judge has referred to a 


decision of this Court reported in Zahid 
Khan v. King Emperor (1939 O. W.N., 7) 
(1), and to a decision reported in Chanan 
v. The Crown (I. L. R. 17 Lah. 536) (2). 


(1)1939O W .N 7; 179 Ind. Oas. 338;11 RO 163; 
1939 O L R 22; 40 Or. L J 187; AI R 1939 Oudh 


49, 
(2)17 L 536; 166 Ind. Oas. 1005; 38P L R 909; 9 RG 
459; 880r. Ld 342, 
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The learned Judge says that his impres» 
sion was that when several persons attack- 
ed a man with lathis and knocked him 
down and after he fell down on-the ground 
they balaboured him with lathis and he 
died, they were guilty of murder as held 
in Raj Bahadur v, King-Emperer (11 0. W. 
N., 1809) (3), and it made no difference if 
it could not be ascertained which assailant 
struck the fatal blow as held in the case 
reported in Chanan v. The Crown, 17 laah. 
536 (2). Hethen stated that in the case 
reported in Zahid Khon v. King-Emperor, 
1939 0. W. N. 7 (1), four assailants lay in 
ambush for one person and when he 
passed they sprang up from their hiding 
and attacked him with lathis giving two 
lathis blows on the. head, one of which 
fractured his skull, and when he fell down 
they gave him 12 blows and the man died, 
but nevertheless they weré found guilty 
under s. 325 of the Indian Penal Code, 
only and they were awarded five years’ 
rigorous imprisonment. On this ground the 
learned Judge held that in the present case 
the accused were guilty under s. 325 of the 
Indian Penal Code. 


The learned Jadge appears to have mis- 
understood the decision reported in Zahid 
Khan v. King-Emperor, 1939 O. W. N. 7 (1). 
It was found there that death had been 
caused by a single blow with a lathi 
and the other injuries found on the body 
of the deceased did not indicate a deter- 
mination to beat the deceased to death 
such as is indicated in many cases, 
Consequently, it was not possible to hold 
that death was caused by doing an act 
with the intention of causing death or with 
the intention of causing suck bodily injury 
as was likely to cause death, but it might 
be held that death was caused by the 
doing of an act with the knowledge that 
by such act the person who did it, was 
likely to cause death. This decision in 
no way alters the law as understood in this 
province. 

When a number of assailants inflict 
lathi blows on one person some of which 
blows are fatal and some of which are 
not, the first thing to do is to, see whe- 
ther the assailant who has inflicted the 
fatal blow is guilty of murder or not, 
Under s. 299 of the Indian Penal Code, a 
person commits an offence of culpable 
homicide by doing an act,— 


(3) 110 W N 1309; 152 Ind. Oas. 103;7 R O 182; 
AIR 1934 Oudh 199; 19340 L R 810; (1934) Or. Cag. 
1379; 35 Or. L.J 1496, 
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(1) with the intention of causing death, 


or 
(2) with the intention of causing such 
bodily injury as it likely to cause 
death, or 
(3) with neither intention, but with the 
knowledge that he is likely by such 
act to cause death. 
: “The offence ot culpable homicide becomes 
‘murder unders. 300 of the Indian Penal 
‘Code, if the act by which death is caused 
-is done; 
(1) with the intention of causing death, 


or 

© (2) with the intention of causing such 
bodily injury as the offender knows 
to be likely to cause death, or 

(3) with the intention cf causing bodily 

injury and the bedily injury 
intended to be inflicted is suffi- 
cient in the ordinary course of 
“ nature to cause death, or 
(4) if the person committing the act 
knows that it is so imminently 
dangerous that it must, in all 
probability, cause death, or such 
bodily injury asis likely to cause 
death, and commits such act 
without any excuse for incurring 
the risk of causing death or such 
injury as aforesaid. f 

Under s. 34 of the Indian Penal Code, 
when a criminal act is done by several 
persons in furtherince of the common 
intention of all, each of such persons is 
liable for that act in the same manner as if 
it were done by him alone. 

A common intention is an intention 
shared by the person who has caused 
death and by the other assailants who 
did not themselves cause death. If the 
act which caused death is neither murder 
nor culpable homicide because the person 
who dealt that blow did not have such 
intention as is epecified under ss. 239 or 
300 of the ‘Indian Penal Code, but only 
the knowledge which is specified in either 
of these two sections, there is no inten- 
tion which can be shared by all the 
assailants who did not strike the fatal 
blow and, therefore, s. 34 cannot apply. 
The knowledge referred toin 83, 299 and 
30V is personal knowledge of the person 
who struck the blow and it is difficult to 
see how it can be shared by his co- 
assailants, but in any case, s. 34 is res- 
tricted to.common intention and does not 
embrace any knowledge. It is true in Zahid 
“Khan v. King Emperor, 1939 O. W.N., 7, 
(1), the assailants lay in ambush for the 
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person who was killed, but one can lie in 
ambush merely to cause grievous or even 


simple hurt as well as to kill a person. 
To beat a person after Le has fallen 


‘down des not necessarily prove the in- 


tention of causing his death. Certain 
factors will have to be considered such 
as for instance the number of blows, the 
nature of those blows and the parts of 
the body on which those blows have been 
inflicted, 

In that case taking all the facts into 
consideration together, the Bench of this 
Court held that it could not be said that 
the actual striker of the fatal blow had 
the intention which ernstituted murder but 
Ład only the knowledge which constituted 
murder cr culpable homicide. Therefore, 
as the particular assailant who caused the 
fatal blow was not identified no one could 
be convicted either of murder or of culpable 
homicide. 

In the Lahore case, on the other hand, 
it was found that on the facts of that case 
several persons joined together to murder 
another and did murder him under such 
circumstances that there could be no doubt 
that the intention was to murder, there- 
fore, each ought to receive the sentence 
of death and from the point of view of 
sentence it did not make the slightest 
difference that it had not been ascertained 
which of the accused actually struck the 
fatal blow. This, therefore, was very diffe- 
rent case from Zahid Khan v.King Emperor, 
1939 O. W. N., 7 (1), for it was here found 
that there was a common intention of 
murder and in the Oudh case it was found 
thas there was no common intention of 
murder because it was not proved that even 
the person who dealt the fatal blow had the 
common intention to murder. 

The legal position has in no way been 
altered by this recent Oudh case. On the 
facts of the case which a Court is trying 


it must come to the conclusion whether 


the person who dealt the fatal blow, be 
he ideatitied or not, had such intention 
as constituted his action ‘culpable homi- 
cide” or “murder” or had only suck know- 
ledge as constituted his offence, “culpable 
homicide" or “murder”. If the Court finds 
that the person who gave the fatal blow 
had such intention, the next step is to 
see whether that intention was shared by 
the co-assailants or not. To givea very 
simple instance: if a number of persons 
had agreed to give a light beating to a 
certain person and one of the assilants 
inspite of that agreement deliber «tely killed 
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the person attacked, his co-assailants would 
not be guilty of .culpable homicide or 
murder because the intention of the person 
who inflicted the blow was not shared by 
the co-assailants,in fact it was contrary 
to the agreement reached. The law will 
apply to all cases when there are a 
number of assailants and all the blows 
are not fatal, but it is highly unlikely 
that the facts will be exactly the same 
in any two cases and it is for the Court 
to consider all the facts in the case and 
to come to a decision whether there was 
intent on the part of the person who dealt 
the fatal’ blow which made the offence 
culpable homicile or murder and whether 
that intent if there was any, was common 
to all the assailants or not. The learned 
Judges, who decided the case reported in 
Zahid Khan v. King Emperor, 1939 O W. 
N. 7, (1), stated that death had been caused 
by a singe blow and the other injuries 
found on the body of the deceased did 
not indicate a determination to beat the 
deceascd to death such as is indicated in 
many cases. As regards ths law, therefore, 
there was no.hing novel in the view 
taken by the learned Judges who decided 
the case and as regards the facts the 
decision was based on the facts of the 
particular case which they themselves have 
stat:d to be different from tuose of many 
other cases, 

. In te present rase it is impossible for 
me 10 say from the judgment of the 
learned Sessions Judge whether there 
was common intention to cause the death 
of Cnandrika Prasad Singh or whether 
the person who inflicted the fatal blow 
committed murder because of his intention 
or of his knowledge. Asit is not known 
who inflicted the fatal blow and itis nct 
shown that there was common intent, it 
is impossible for me to hold that the 
convictions under s. 325 are incorrect. 
No ‘question, therefore of issuing nolice 
for enhancement arises. As regards the 
facts, undoubtedly there was at least a 
common intent of causing grievous hurt 
and the convictions under s. 325 were 
justified and the sentences of five years’ 
rigorous imprisonment are not excessive. 
The appeal is, therefore, dismissed. 


D. f Appeal dismissed. 
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MADRAS HIGH COURT 
City Civil Court Appeal No. 33 of 1935 
July 23, 193 / 
Leaca, O. J. AND VaRADAGHARIAR, J. 
S. P. ABHIRAMI AMMAL — APPELLANT 
Versus 
N. OHELLAMMAL AND ANOTHER — 


RESPONDENTS 

Ree judicata — X obtaining decree for partition 
against her sister Y and brother—Decree not executed 
owing to agreement between parties to continue in 
joint possession — Subsequent suit by X under s. 9, 
Specific Relief Act (I of 1877), decreed—Subsequent 
suit by Y for partition and possession of her share— 
Whether barred by res judicata. 

In a suit for partition to which parties were Indian 
Christians, a decree was obtained by X in 1919 against 
hersister Y and her brother. The decree, however, 
was not executed as the parties had agreed not to 
take any advantage of the decree which had been 
passed and had continued to bein joint possession of 
the properties ‘ treating the decree as if it was not 
in existence. The parties, however, fell out in 1932 and 
X instituted a suit under s. 9, Specific Relief Act to 
recover possession of the properties of which she was 
dispossessed by Y through her husband and her son 
and obtained a decree. Y then filed a suit for 
partition and possession of her share which was con- 
tested by X as being barred by res judicata by reason 
of the decree in the suit of 1919 and the findings in the 
suit under s. 9, Specific Relief Act : 

Held, that as the parties did not give effect to the 
decree of 1919 and continued in joint p.ssession of the 
properties as per subsequent agreement, the second 
suit for partition was not barred. The decision in 
suitunder s, 9, Specific Relief Act operated as rea 
judicata only to the extent of the finding given therein 
that X was in possession of the properties on the day 
she alleged in that suit that she was dispossessed 
and nothing more and did not operate asa bar to the 
second suit. 


A. againstthe decree of the Oity Civil 
Judge, Madras, dated October 11, 1934} 


Mr. C. V. Subramania Iyer, for the 
Appellant. 
Mr. K. Venkataraghavachari, for the 


Respondents. 


Leach C.J.—The parties to this appeal 
are Indian Christians. The appellant is the 
eldest sister of the two respondents. Their 
father died in 1895 and their mother in 1806 
and they were left two houses, one of which 
was subsequently let out to tenants. The 
suit out of which this appeal arises was filed 
by respondent No. l in the Oity Oivil Court 
for partition of the estate and she obtained a 
decree. Her brother, respondent No. 2, tock 
no part in it and has taken no part in the 
appeal. The contest has been throughout 
between respondent No. 1 and the appellant. 
The appellant challenges the decision of the 
trial Court on grounds to which we shall 
shortly refer. Respondent No. 1's case was 
that in 1920 an agreement took place 
between the parties under which they were 
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to enjoy the rents and profits of these 
houses in common. This followed a suit 
by the appellant in the City Civil Court 
for a partition of the estate. She obtained 
a decree awarding her a onesthird share 
in the property and directing that it be 
divided between her and her brother and 
sister. It is common ground that no steps 
were ever taken to execute this decree, 
the reason being, according to respondent 
No: 1, the agreement to enjoy the pro- 
perties equally. Thereafter she and the 
appellant lived amicably together until 
1932 when the appellant complained that 
she had been forcibly dispossessed of the 
house which was let out to tenants and 
instituted criminal and civil proceedings 
against the husband and son of respondent 
No. 1. Up to then, respondent No.1 and 
the appellant had been living amicably 
together but aa the result of these legal 
proceedings, it was no longer pcssible for 
them to continue to live together and 
therefore respondent No. 1 was forced to ask 
for a partition of the estate in order that 
she might enjoy her own share. 

The defence was that respondent No. 1 
and the appellant never lived together 
and that there had been no joint enjoyment 
of the property. The appellant claims 
that after the partition suit she was 
allowed by respondent No. 1 to collect the 
rents apd enjoy the income herself. She 
alleges that she had given cash, jewellery, 
and other movable property to respon- 
dent No. 1 and it was in consequence of 
this that respondent No. 1 had allowed 


her to remain in 

. “exclusive. and adverse enjoyment and possession 
of the said properties in her owa right and collect 
the rents thereof and appropriate the same to her 
own use,” 


It was also pleaded by the appellant that 
respondent No. 1’s suit was barred by reason 
of the doctrine of res judicata. This argu- 
ment was based on the decisions in the 
partition suit of 1919 and in Suit No. 465 of 
1932 of this Court in which the appellant 
had sought a decree under s. 9, Specific 
Relief Act, and had succeeded. The learned 
trial Judge held that respondent No. 1 and 
her husband were notin such affluent circum- 
stances that they could -afford to let the 
appellant take the income of the properties 
for herself and he disbelieved the appellant's 
version. He also held that there had been 
no exclusive or adverse possession by the 
appellant and that the suit was not barred 
by the doctrina of res judicata. With 
regard to the suit of 1919, the parties 
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had agreed not to take any advantage of 
the decree which had been passed therein 
and had continued to be in joint possession 
of the properties; in other words, they 
treated the decree as if it was not in 
existence. In these circumstances we agree 
that the decision cannot support the plea 
of res judicata. With regard to the second 
suit, that is the suit under s. 9, Specific 
Relief Act, the learned Judge held that a 
suit of that nature could not give rise to a 
plea of res judicata ina suit like the pre- 
sent, and we share his opinion. We will 
return to this question of res judicata in a 
moment. 

We also consider that the learned 
Judge has taken the correct view of the 
evidence. It is impossible to hold in view 
of the pleadings and the evidence on 
record tnat respondent No. 1 and her 
brother ever agreed to allow the appellant 
to enjoy the whole of the income of the 
family property for the rest of her lifetime. 
It is true that she is the eldest sister 
and that she is a spinster. But the 
agreement on which she relies was arrived 
at, according to her in 1920, when there 
was a prospect of her living for many years, 
Respondent No. 1 was notin affluent cireum- 
stances. She had four children of her own, 
and according to the appellant's own evi- 
dence, she was in need from time to time of 
financial assistance. Therefore it is very 
unlikely that she would ever agree to give 
up for many years all interest in her 
patrimony. With regard to the plea of res 
judicata it is perfectly true that the parties 
had agreed not to take any action on the 
partition decree obtained by the appellant 
in 1919. It would appear’ that the reason 
for that suit being filed was the fact 
that respondent No. 2 was interfering in the 
collection of rénts; but in 1920 he received 
an appointment in Delhi and has lived 
there ever since. His transfer to Delhi 
removed the cause of friction and the two 
sisters settled down to enjoy the property 
as they had been enjoying it before 
the partition suit was filed by the appellant. 
In these circumstances, the suit of 1919 
could not operate as res judicata. The suit 
under s. 9, Specific Relief Act, was brought 
forward to put the appellant back in 
possession of property which she said she 
was in possession of on July 1, 1932, The 
learned Judge who tried the case came 
to the conclusion that she had established 
that she wasin possession of the house on 
that day. The fact that evidence with 
regard to what had transpired years before 
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1932 appears on the record and is discussed 
by the learned Judge does not mean that 
he decided anything more than that the 
appellant was dispossessed on the date 
mentioned. The suit operated as res 
judicata to that extent and to that extent 
only. 
he attempt has been made to support the 
contention that there was consideration given 
by the appellant for her exclusive enjoy- 
ment of the family property. It is said 
that she gave her sister moneys, jewelleries 
and other property and that as the result 
of this, her sister subsequently agreed to 


the appellant enjoying the rents exclusively. . 


There is here no consideration for the 


agreement set up by the appellant and | 


the plea is obviously an afterthought. The 
appeal therefore fails and must be dismissed 
with costs. 


N.B Appeal dismissed. 


ed 


BOMBAY HIGH COURT 
Testamentary Suit No. lof 1938 
March 24, 1938 


© BoMIBE, J. 
RAGHUNANDAN N. KOTHARE— 
— PLAINTIFF 


1eTsus l 
KESHAVRAO B. KIRTIKAR 
AND ANOTHER DEFENDANTS 

Hindu Law- Stridhan — Succession — Stridhan of 

maiden—Father's sister's son v. Paternal grand- 
" s "8 son. 

tether a EN aa aa Babon] of Hindu Law, in the 

case of succession to stridhan of a maiden, a father’s 

sister's son is a preferential heir to a paternal grand- 

father's brother's son's son. h , 

Messrs. D. N. Bahadurjt and V. A. Kir- 
tikar, for the Plaintiff. 

Messrs. M. C. Chagla and S. S. Rangne- 
kar, and Sir Chimanlal Setalvad and Mr. 
M. HB. Gandhi, for Defendants Nos. 1 
and 2, respectively. 

Order.—This is a petition for Letters 
of Administration to the estate of Bai 
Ohampubai, daughter of one Keshav 
Vinayak Dhairyavan. The petitioner is the 
son of the sister ‘of the father of the 
deceased “Bai Ohampubai. Defendant 
No, 1 has filed a caveat. 
the sister of (he mother of Bai Champubai. 
Another caveat has been filed by defendant 
No. 2 whois a distant paternal relative 
of the deceased Bai Champubai, being the 
father’s father’s brothers son's son. 
The first question ‘for consideration is 
whether’ defendant No. 2 had any interest 


_ in the ebtate-of Bai Champubai to entitle- 


- 
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him to file the caveat. It is admitted by 
all parties concerned that in the absence- 
of any interest in the estate of the 
deceased Bai Champubai defendant No. 2 
would have no right to file this caveat in 
this suit. Itis also admitted by all parties 
before me that Bai Champubai died un- 
married and her estate is her stridhan 
property which has to ke administered 
now. The question then is, who: are the 
heirs to the stridhan of this unmarried lady- 
who died on August 3, 1937? Succession 
toa maiden's stridhan is dealt with in 
Mulla’s Hindu Law, Edn. 8, pp. 138 and 
139. Tke heirs to such stridhan in order 
are (1) uterine brother; (2) mother; (3) 


father ;and father’s heirs in order of 
Propinqguity, Itis admitted that the first- 
three heirs mentioned above are not 


there, and therefore the stridhan property 
of Bai Champubai must descend to the’ 
beirs of her father in order of prepinquity. 
The succession to the estate of Bai’ 
Champubai opens at her death on August 
3, 1937, and the heirs of her father’ have to 
be found ason August 3, 1937. The 
heirs must be those persons who would 
be entitled to succeed to the estate of ber 
father atthe time when the succession 
opens in this case, viz. on the death of Bai 
Ohampubai. i 

Sir Chimanlal Setalvad the learned Coun- 
sel for-defendant No. 2, contends’ that 
defendant, No. 2 is the nearest sapinda of 
tke faiher of Bai Chumpubai and is there- 
fore entitled tosuccced to the estate of 
Bai’ Champubai in preference -to the 
Petitioner who isa bandhu and defendant 
No.1 whois a maternal relation. Now 
the question for determination 
would be the heirs of the father of Bai 
Champubai ifhe had been living and 
had died on the date on which Bai 
Champubai died, viz. on August 3, 1937, - 
The petitioner’s contention is that under 
Act H of 1929 the heirs of the father of 
Bai Champubai are those mentioned in 
Mulla’s Hindu Law at pp. 42and 43. Sir. 
Ohimanlal Setalvad contends that Act IT 
of 1929 does nct and cannot apply to this 
case. His contention is, first, that.the Act 
expressly states that it is to alter the order 
in which certain ‘heirs ofa Hindu male - 
dying intestate are entitled to succeed 
to his estate. Secondly, he proceeds to say 
thatin s. 1l of the Actit is stated that the 
Act applies only to persons who, but for 
the passing ofthis Act, would have been 
subject tothelaw of the mitakshara in 
respect. of the provisions - herein enacted 


is who , 


1939 


and it applies tosuch persons in respect 
only of the property of males not held 
in cc-parcenary and not disposed of by will, 
The argument is that this Act provides 
a particular line of descent iu succession 
to a Hindu male and not to the line of des- 
cent in succession to the estate of the 
stridhan of a maiden. The Act is not 
sought to be applied to determine the 
succession to the stridhan of « Hindu 
maiden butit is sought to be used by the 
petitioner to ascertain the fourth class of 
heirs tothe stvidhan of a Hindu maiden 
mentioned at p. 139 of Mulla’s Hindu Law. 
It is admitted by Sir Chimanlal that the 
heirs of the father must be found as on 
the date of the deathof Bai Ohampubai. 
Therefore, ifthe father of Bai Champubai 
had died on August 3, 1937, his heirs 
would certainly be those under the Hindu 
Law as amended by Act 11 of 1929. Thus, 
the petitioner who is Bai Cnampubai’s 
father’s sister’s son would be a preferential 
heir to defendant No.2 who is a distant 
paternal relation as stated above. In 
ascertaining the father’s heirs in the 
order of propinquity at the time of the 
death of Bai Champubai, Act ILot 1929 is 
not applied to determine therights of 
successicn to Bai Champubai orto alter 
the orderin which her heirs would be 
entitled to succeed to her estate. The 
heira ofthe father at the time of her 
death have'to be ascertained in accordance 
with the Hindu Law asit existed at the 
time of the death of Bai Champubai. Thus, 
the Act comes into operation for ascertain- 
ing the order in which tLe heirs of her 
father would be entitied to succeed to his 
éstate because the heirsof the father in 
the . order of proprinquity would be 
entitled to succeed to him it ne had died 
on August 3, 1937, woulu be the Leis of 


Bui Onaropubai in the absence of the 
uterine broter, the mother and the 
father, Thus, the contention of Sir Chi- 


manlul Setalvad that the heirs of the father 
should not be determined by reference to 
ine provisions of Act 1101 1929 is unfound- 
ed. 

On thisfinding it is clear that the 
petitioner isa preferential heir te defend- 
ant No. 2 and defendant No. 2 has no 
interest at all in the estate of Bal 
Champubai. The caveat of defendant 
No. 2 1s, therefore, dismissed with costs. 
Defendant No.2 to pay the costs of the 
Petitioner as well as of defendant No. 1 
up tonow. ‘lie costs waich defendant 
No. z is to pay to the petitioner and 
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defendant No.1 are the cost’ which have 
been occasioned by reason of the caveat 
filed by defendant No. 2. . 

Per Curlam.—Defendant No. 1’s caveat 
dismissed. Letters of Administration to 
issue to the petitioner. By consent bet- 
ween petitioner and defendant No 1 decree 
in terms signed by Counsel and handed 
in-and marked Ex A. 

D. Order accordingly. 


MADRAS HIGH COURT 
Civil Revision Petition No. 1695 of 1934 
April 25, 1938 
Mapuavan NAIR AND ABDUR RAHMAN, JJ. 
NAIVARANI MATATHIL AYYA 
PATTA K—-VETITIONER 
versus 


KRISHNAN AND UTHERS—RESPONDENTS 

Madras Revenue Recovery Act (II of 1864), ss 
40, 42—Property sold for arrears of revenue due 
from jenmi—Sale certificate granted to purchaser not 
mentioning kanamdar and tenants under him— 
Application by purchaser jJor possession under 
8. 40~Tenants under kanamdar claiming value of 
improvements—Purchaser is entitled only to 
symbolical possession—Tenants under kanamdar 
claiming value of improvements, whether holders of 
encumbrance, 

Section 40, Madras Revenue Recovery Act, says 
that the purchaser shall, in the circumstances 
mentioned therein, be put in such possession as 
will be given to a decree-holder under the Vivil 


Procedure Code, 

The property was sold for arrears of the 
Government revenue due on it from a jenmi 
and if was purchased by certain person. A 
sale certificate under s. 3s, Revenue Recovery 
Act, was issued in his favour. It did not make 
any mention of kanamdar or of tenants under 
kanamdar, When the purchaser applied for posses- 
sion, the tenants underthe kanamdar claimed the 
value of the improvements; 

Held, that the result of the sale under s. 42, 
Revenue Recovery Act, was that the property 
became free of the encumbrance held by the 
kanamdar. lt followed that the sale bound the jenmi 
and kanam-ar and not apy other person directly; 
and so, when the Amin went to deliver possession 
of the property and found that other persons 
were on it claiming rights, he could, under the 
Uivil Procedure Code, deliverto the purchaser 
only symbolical possession, The purchaser, tbere- 
fore, was not entitled to actual possession. 
Chidambaram v. Natesan (1), Kean v. Manikam 
(2) and Narasimha v, Suryanarayana (3), explained 
aud distinguished, 

Tenants holding under kanamdar of a property, 
claiming a right to be paid the value of improve- 
ment made by them cannot be held to nave an 
encumbrance over the property within the mean- 
ing of s. 42, Kevenue hecuvery Act, 

U. R. FK. from an order cf the District 
Muasif, Payoli, dated Jwy 17, 1934. 

Mr. K. P. kamakrisana dyer, for the 


Petitioner, 
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Messrs. B. Pocker and <A. Atchuthan 
Nambiar, for the Respondents, 

Madhavan Nair, J.—This civil revi- 
sion petition arises out of an application 
made by the petitioner befcre us under 
s. 40, Madras Revenue Recovery Act, for 
pessession of the property in pursuance of 
a revenue sale certificate issued to him by 
the Collector. The facts are these. Respon- 
ent No. 1 is thezenmi of the property. Res- 
pondent No. 2isthe kanamdar. Respond- 
ents Nos.3 to 14 are tenants under the 
kanamdar. The property was sold for 
arrears of the Government revenue due on 
it from respondent No. l and it was pur- 
chased by the petitioner. A sale: certificate 
under s. 38, Revenue Recovery Act, was 
issued in his favour and it stated that the 
petitioner had purchased at a public auction 
the property mentioned therein when it was 
sold for arrears of revenue dus by respond- 
ent No. 1. It did not make any mention of 
respondent No, 2 or of respondents Nos. 3 to 
to 11, When tke petitioner applied for pos- 
session, respondents Nos.3 to 14 claimed 
the value of the improvements. The lower 
Court passed an order thatthe petitioner 
is entitled to symbolical possession, holding 
that respondents Nos. 3 to 14 are entitled 
to the value of the improvements. 

‘In this civil revision petition two points 
are argued, The first is that the lower 
Curt has ccmmitted an error in the exer- 
cise of its jurisdiction because it has refus- 
ed to deliver actual possession to the peti- 
tioner what was delivered to him being only 
symbolical possession. It is contended that 
under s. 40, Revenue Recovery Act, under 
which the application was made by the 


petitioner for possession, the lower Oourt. 


should have delivered to him actual posses- 
sion. It appearsto usthat this argument is 
unienable. Section 40, says that the pur- 
chaser shall, in the circumstances mentioned 
therein, be putin possession “in the same 
manner as if the purchased lands had been 
decreed to the purchaser by a decision of 
the Court,’ i.e. such possession as will be 
given toa decree-holder under the Civil 
Procedure Code, will be given to the pur- 
chaser under this section. This is the kind 
of possession which the purchaser is entitl- 
ed to get ofthe property mentioned in the 
sale certificate. Under O. XXI, r. 35, Civil 
Procedure Code, actual possession will be 
delivered tothe decree-holder by removing 
any person bound by the decree who re- 
fuses to vacate the property. Under 
O. XXI, r. 36, Civil Procedure Code, if in 
execution of the decree the Amin finds that 
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isë rð: 
a person against whom no decree has been ` 
passed is in possession claiming right to the 
property, then symbolical possession only 
of the property will be delivered to the - 
decree-holder. In the present case the 
revenue sale was directed against res- 
pondent No. 1 (the jenmi) and the result 
of the sale under s. 42, Revenue Recovery 
Act, was thatthe property became free of 
the encumbrance held by respondent No. 2. 
It follows that the sale bound respondehis 
Nos. l and 2 and not any other person 
directly ; and so, when the Amin went to 
deliver possession of the property and 
found that other persons were on it claime : 
ing rights, be could, under the Civil Proce- 
dure Code, deliver to the petitioner only 
symbolical possession ; and thatis whatthe 
learned Judge in the Court below has held 
‘that the petitioner is entitled to. It follows 
therefore that the argument that the lower 
Court should, in the circumstances, have 
ordered actual possession tothe petitioner 
‘is not soundin law. A few cases were cited 
to us in support of the petitioner's conten- 
tion, viz. Chidambaram v. Natesan (l), 
Kelan v. Mamkim (2; and: Narasimha v. 
Suryanarayana (3. In none of these cases 
did the present question arise. In Chidam- 
baram v. Natesan (1), the question was 
simply whether the Civil Procedure Code 
will apply to an application under s. 40 of 
the Revenue Kecovery Act. In Kelan v. 
Manikam (2), the question was whether the 
sale in that case was free of the kanamdar's - 
tights. In Narasimha v. Suryanarayana 
(3), the question was whether a perma- 
nent lease will amount to an encumbrance 
or not, . For the above reasons, we must 
overrule the first point, that the lower Oourt ` 
Should have delivered to the petitioner - 
actual possession instead of symbolical pos« 
session. 

The next point argued is that respond- - 
ents Nos. 3 to 14 should be considered to 
be holders of encumbrance on the property 
since they claim the value of improvements. - 
The argument has not been supported by 
any authority and wecannot, having regard - 
to the nature of their claim which is only 
a right to be paid the value of improve- 
ment, hold that they have an encumbrance 
over the property within the meaning of 
s. 42, Revenue Recovery Act. In our opinion, 
the decision of the lower Oourt is right 
and no errorin jurisdiction or of irregularity 
in the exercise of it has been brought to our 

(1ML J 594, : 


(2) 11 M 330, 
(3) 16 M 144, 
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motice. The civil revision petition is dis- 
kanin with costs of respondents Nos. 7 
an 5 


N.B. Petition dismissed. 


LAHORE HIGH COURT 
Second Appeal No. 1274 of 1937 
January 31, 1938 
Bunz, J. 

KISHAN SINGH anv ANOTHER— 


PLAINTIFFs—APPELLANT 


versus 
WRITAM SINGH AND OTHERS — DEFENDANTS 


| i — RESPONDENTS 

Registration Act (XVI of 1908), s. 17 (2), cl. 6) 
‘Compromise between parties to suit embodied in 
petition to Court — Court passing order recording 
compromise and passing decree on it — Terms of 
compromise not actually embodied in decree—Com- 
Promise, tf requires registration — Whether can be 

«proved by petition embodying terms thereof—Civil 
Procedure Code (Act V of 1908), a. 64 — Property 
«attached in execution subject to mortgagee rights of 
mortgagee — Subsequent compromise whereby mort- 
«Jagors agree to transfer portion of mortgaged pro- 
Perty to mortgagee in consideration of reducing mort- 
mgage charge — Legality of — Co-sharers — Right to 
alienate—Some co-sharers executing mortgage enter- 
ing into compromise with mortgagee to deliver some 
| SANG YANA to mortgagee for reducing mortgage charge— 
o-sharers, whether bound by terms of compromise to 
extent of their share. 
here & compromise entered into by the parties in 
8 suit embodied in a petition which is presented to 
the Court and the Court passes an order recording 
the compromise and also passes a decree on the basis 
of that compromise, making a reference to it, the 
compromise does not require registration according 
to ol, 6 of aub-s, 2 of s. 17, Registration Act, although 
the terms of the compromise are not actually em- 
bodied in the decree. The compromise can be proved 
by the petition embodying the terms thereof, presented 
by the parties in the suit, as it formed part of the 
judicial order made by the Oourt thereon, by virtue 
‘of the reference made to the compromise. Jai Lagi 
v. Alliance Bank of Simla, Ltd. (2) and Mahbub v. 
Munshi (3), relied on. Mehr Chand v. Pritam Singh 
(1), distinguished. 

Where an attachment in execution of a decree is 
made subject to the mortgagee rights of the mortgagee 
holding a mortgage on the property, a subsequent 
compromise whereby the mortgagors agree to transfer 


a portion of the mortgaged property to the mortgagee: 


in ‘consideration of his reducing the mortgage charge 
and releasing the rest of the property from the 
mortgage, is not illegal by reason ofs. 64, Oivil Pro- 
cedure Uode, more specially so when the mortgagee 
had already become entitled to possession even prior 
to the attachment. 

Even before partition a co-sharer in possession 
may Mortgage any portion of the joint property not 
in.excess of his share subject to adjustment of the 
ee of all the co-sharers. at „the time of parti- 
ion, 

Hence where some of the co-sharers who have execut- 
eda mortgage enter into a compromise with the 
mortgages agreeing to deliver some land tothe mort- 
gagee in consideration of his reducing the mortgage 
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charge and releasing the rest of the property from 
the mortgage, the co-sharers entering into the com- 
promise are bound by it tothe extent oftheir share 
and the compromise is not illegal merely because one 
of the mortgagors is not a party to it. ’ 

8. A. from the decree of the District 
Jango Ludhiana, dated September 4, 
1937. 

Messrs. Achhru Ram and F. C. Mittal, 
for the Appellants. 

Messrs. D. R. Sawhney and J. L. Kapur, 
for Respondents Nos. 1 to 3, and 4and 5, 
respectively. 

Judgment.—The material facts of the 
case giving rise to this appeal are briefly 
as follows: On July 27, 1928, Pala Singh 
and Pritam Singh, two brothers, mortgaged 
50 bighas of land in favour of the plaintiffs 
for the sum of Rs. 4,700. The mortgage was 
without possession but it was agreed that if 
interest was not paid annually according to 
the terms of the mortgage, the mortgagees 
would be entitled to obtain possession. 
The sons of Pritam Singh thereafter insti- 
tuted a suit for a declaration that the 
mortgage was without necessity and con- 
sideration and should not affect their 
reversionary rights. ‘This suit was compro- 
mised on February 22, 1935, and it was 
agreed that the original mortgage charge 
should be reduced to a sum of Rs. 5,500 
only, that an area of 11 bighas 13 biswas 
7 biswensis should be delivered to the 
mortgagees and the rest of the land consi- 
dered to be redeemed. The compromise 
was embodied in a petition which was 
presented to the Oourt and the Oourt 
thereupon dismissed the declaratory suit. 
The terms of the compromise, however, were 
not fully embodied in the decree. Sub- 
sequently the present suit was instituted 
by the plaintiff mortgagees as the area of . 
ll bighas 13 biswas 7 biswansis which was | 
promised to be delivered to them, was not 
made over to them. The suit was resisted 
by Pala Singh and the sona of Pritam Singh 


‘on the ground that the compromise dated 


February 22, 1935, on which the suit was 
based could not ba proved as it was nob 
duly registered. Secondly, it was also urged 
that the compromise was illegal as Pala 
Singh who was one of the mortgagors was 
not a party toit. Lastly, it was contended 
that the land in question had already been 
attached by certain decree-holders and the 
compromise was illegal inasmuch as it 
involved an alienation contrary to the pro- 
visions of s. 64, Oivil Procedure Oode. 
The suit was decreed by the trial Oourt 
but was dismissed by the learned District 
Judge on appeal, on the finding that the 
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compromise required registration and could 
not be proved. The suit being based on 
the compromise alone, the question whether 
the plaintiffs could fall back on the criginal 
morigage of 1928 was not considered. 

The learned Counsel for the appellants 
has urged that the view taken by the 
learned District Judge-that the compromise 
of 1928 required registration is not sound. 
It is contended that the compromise was 
embodied in a petition which was presented 
to the Court and the Court passed an order 
recording the compromise and also passed 
a decree on the basis of that compromise. 
The compromise therefore did not require 
registration according to cl. 6 of sub-s. 2 
of s. 17, Registration Act, The learned 
Counsel for the respondents urged in reply 
that the terms of the compromise were not 
embodied in the decree and therefore the 
compromise did require registration. In 
support of this contention he relied chiefly 
on Mehr Chand v. Pritam Singh (1). That 
ruling, however, appears to be distinguish- 
able inasmuch as the material terms on which 
reliance was placed in that case were not 
actually referred to in the statements made 
in Court, nor were they embodied in the 
decree. In the present instance there is no 
such allegation and it appears that the 
compromise petition was duly verified in 
Court and a decree was passed on the basis 
of tke compromise. It is true that the 
terms of the compromise were not actually 
embodied in any decree but reference was 
made to the compromise in the order 
passed on the petition, which was to the 
following effect; “Fariquin razinama 
tasdiq karte hain barue razinama dawa 
maddaya kharij howe,” The contention of 
the learned Counsel for the appellants that 
this order was sufficient to exempt the 
compromise from the necessity of registra- 
tion is supported by Jaz Lagi v. Alliance 
Bank of Simla, Ltd. (2) and Mahbub v. 
Munshi (3). I accordingly hold that the 
compromise can be proved by the petition 
embodying the terms thereof presented by 
the parties in the suit of 1935 as it formed 
part of the judicial order made by the Court 
thereon, by virtue of the reference made 
to the compromise. 

The next contention of the learned 
Counsel for the appellants was that the 


(1) ALR 1936 Leh, 605; 165 Ind. Cas, 199;9 R L 
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(2) A IR 1930 Lah, 855; 128 Ind. Oas. 300; 12L L 
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compromise cannot be considered to bes 
illegal merely because Pala Singh was not a 
party to it. The land was originally held 
jointly by Pala Singh and Prem Singh, but 
the area which the plaintiffs are claiming 18 
not in excess of the share of the defendants 
Dharam Singh, Tilok Singh and Pritam 
Singh. I see therefore noreason why the 
plaintiffs’ claim should not be decreed, as 
against these defendants, at least to the 
extent of their share in the land ip dise 
pute, as contended for the appellants. The 
learned Counsel forthe respondents urged 
that the area to be delivered to the mort- 
gagees was not specified in the compromise 
by any definite khasra numbers and as 
Pala Singh was entitled to every bit of the 
mortgaged land, the compromise should be 
considered to be illegal. However, even 
before partition a co-sharer in possession 
may mortagage any porlion of the joint 
property not in excess of his share subject 
to adjustment of the rights of all the co- 
sharers at the time of partition. There is 
therefore no reason why the plaintiffs should 
not claim from the three defendants referred 
to above (who, at any rate, are bound by 
the terms of the compromise) an area to 
the extent of their share. 

The last contention of the learned Counsel 
for the appellants that the attachment 
of the land by the decree-holders prior to 
the compromise of 1935 did not invalidate 
the compromise also appearsto me to be 
sound, The attachment was clearly made 
subject to the mortgagee rights of the 
plaintiffs. These rights were no doubt based 
on the mortgage deed of the year 1928 
which was superseded by the compromise . 
of the year 1935 but the compromise only 
served to reduce the encumbrance on the 
mortgaged property and did not in any way 
prejudice the rights of the attaching cre- 
ditors. The mere fact that the plaintiffs 
were allowed possession of ll bighas 13 
biswas 7 biswansis by the compromise 
cannot be considered to impose any addi- 
tional burden, as even according to the 
terms of the original compromise, the plain- 
tiffs were entitled to claim possession of 
the mortgaged property on the mortgagor's 
failure to pay interest as agreed. It was 
not denied that the mortgagors had failed 
to pay any interest and the morigagees had 
already become entitled 10 possession even 
before the attachment, which took place 
in 1934. The present suit being only for 
possession, it is unnecessary to consider 
here whether tne sons of Prem Singh could . 
be properly held to be liable for the whole 
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of the mortgage charge, when Pala Singh, 
one of the original mortgagors, was not a 
Party to the compromise. That queation 
Can be decided at the time of redemption, 
if and when the necessity arises. On the 
above findings, it seems tu me that the 
Plaintiffs’ claim must 
extent of the share of defendants Nos. 2 to 4 
in the land in dispute, i. e, one-half of LL 
-bighas 13 biswas 7 biswansis. I accordingly 
accept the appeal and setting aside the order 
of the learned District Judge, pass a decree 
for possession of one-half of 11 bighas 13 
biswas 7 biswansis out of this joint land 
specified inthe plaint. This decree will be 
against defendants Nos. 2to 6. The suit 
against defendant No.1 is dismissed with 
costs. As against defendants Nos. 2 to 6, 
the plaintiffs will get one-half their costs 
throughout. 
a. 


Appeal allowed. 


MADRAS HIGH COURT 
Civil Suit No. 318 of 1933 
September 16, 1937 
GENTLH, J. 
T. K. BALASUBRAMANIA OHETTIAR~ 
PLAINTIFF 
versus 
A, M. MANIOKAM OHETTIAR AND aNoture 
— DEFENDANT 

Acknowledgment—Mortgage-deed reciting debt due 
Admission before Registrar, of tts execution— 
Acknowledgment saves limitation—Mortgage—Con- 
struction—Plaintijy possessing executable money- 
decree, entering into mortgage with judgment-debtor 
for lesser amount in full satisfaction—Mortgage 
amount made payable on demand—Mortgage held 
Only security and amount payable on demand. 

Upon a presentation of a document for registration, 
the executants not only admit the fact of its execu- 
tion but also the contents of the documents, viz., 
their liability upon it. So, where a person admits 
before the Kegistrar execution of a morgage bond 
which recites the debt due, his acknowledgment of 
liability is implied and is sufficient to save limita- 
tion. Labha Mol v. Imam Din (2) and Rosayya v. 
Pitchayya (3), relied on. 

Ordinarily the words “on demand" mean forthwith 
and in order to ascertain whether those words shall 
have imported to them the meaning which prima 
facie they bear the tenor of the whole document 
itself must be considered. ip. 356, col. 2.) 

The plaintiff, possessed a decree for money, which 
could have been executed at any Moment. Sut he 
entered into a mortgage with the judgment-debtor 
under which he accepted a lesser sum than the 
decretal amount in satisfaction of the decree. The 
amount was made payable “on demand". The deed 
Contained the words “in order to gecure the pay- 
ment of the amount which will be due to the mort- 
gagee under the said decree”. 

Held, that by this Mortgage deed the decree-holder 


Obtained security, although it might not have been’ 
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of the highest value; it was security, and that when 
& person such asthe plaintiff being in the position 
immediately to execute under a decree accepted this 
deed in discharge of the decree and in the deed he 
received security, the object was to give time, and 
by giving time, to adopt the position that the money 
was not then to be immediately payable but was to 
be paid according to the conditiong set out in the 
deed, viz., when demand was made upon the defend- 
ant to pay. Secretary of State v. Radhika Prasad 
Bapuli(1), referred to. {p. 357, col. 1.] 


Mr. K. V. Ramachandra Aiyar, for the 
Plaintif. 

Messrs, N. Rajagopalan, M. A. Venkata- 
rama Naidu and P. Muthukumaraswamy 
Mudaliar, for the Defendants. 

Judgment.—In this suit the plaintiff is 
seeking a decree for some Rs. 16,000 odd 
against two defendants. The two defen- 
dants are father and son and are a joint 
family. Mr. Rajagopalan has appeared for 
defendant No 1, the father, and, if I may 
say so, has most ably argued all matters 
arising on behalf of his client and with 
refreshing brevity. The defence is now 
so far as both defendants are concerned, one 
of limitation and limitation only. At one 
time it was on behalf of defendant No. 2 
suggested that debt was incurred by his . 
father, defendant No. 1, in matters arising 
out of speculation and wagering. That was 
dissipated very quickly when the evidence 
which was called on behalf of defendant 
No. 2 was given from the witness box. 

It is necessary for me to refer to a number 
of dates and circumstances going back 
prior to the year 1917. Defendant No.1 
carried on business as a yarn merchant 
and the plaintiff had an interest in that 
business of four annas. The profits there- 
from at one period were very large amount- 
ing to, I was told, some lakh or more rupees 
ayear although the amount invested to 
commence the business was small but by 
the year 1917 apparently the business was | 
not as flourishing as before. There wasi 
suit, 0.8 No. 95 of 1917, brought by the 
present plaintiff against defendant No. 1 
for taking of partnership accounts, the 
result of which was a decree in favour of 
the plaintiff for approximately Rs. 1,10,000. 
By the year 1925 there had been paid 
something over Rg. 80,009 in respect of 
that decree and there was then remaining 
due Rs. 42.000 odd. 

This decree was against defendant No. 1 
alone, Defendant No. 2 was of very tender . 
years in 1917 and at the time of the cir-. 
cumstances I am about to refer to, namely 
1925, he was still a minor, Oa Decem». 
ber 23, 1925, there was executed by defen- 
dant No. 1 for himself and on behalf of his: 
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infant son, defendant No. 2 an indeniure 
of mortgage. In this deed there are a 
number of recitals to which I propose not 
to refer in detail but the effect is that the 
plaintiff forewent over Rs. 17,000 and 
thereby the debt due amounted to the round 
figure of Rs. 25,000. In the above-mentioned 
deed it is recited that this was at the 
instigation and through the intercession 
of mutual friends. {t must be remembered 
that at this time the plaintiff was possessed 
of a decree which he could execute in any 
way available to him, to reap the fruits of 
the decree. The indenture of mortgage 
provides that defendants Nos. 1 and 2, 
defendant No. 2 becoming a party to this 
deed, undertcok and agreed to pay to the 
plaintiff on demand the sum of Rs. 25,000 
and the mortgage deed charged in favour 
of the plaintiff four immovable properties 
and certain movable properties mentioned 
in the schedule. 

In regard tothe immovable properties, 
another mortgagee had a first mortgage 
existing. The plaintiff upon the execution 
of the mortgage—and it was made a condi- 
tion of that deed—was required to enter 
up in this Court, from which the decree in 
O. 5. No. 95 of 1917 was then existing, that 
there had been full satisfaction which in 
course of evidence, I was informed, had 
been done. The indenture proceeds to 
‘provide that the plaintiff will nct execute 
any decree which he might obtain in respect 
of this mortgage deed . by the arrest and 
detention in prison of either of the defen- 
dants and then it proceeds to provide’ that 
if the plaintiff was unable to receive as 
much as Rs 20,000 under the mortgage-deed 
he should be entitled to recover the deficit 
plus an amount due in respect of interest 
by the institution of legal proceedings and 
taking steps in execution for the attachment 
of:the properties which were then owned by 
defendants Nos. 1 and 2 except the trade 
assets and stock-in-trade of these parties 
in any business carried on by them and 
also in regard to their movable properties 
but not to obtain an order for the arrest or 
detention of the defendants. There was a 
proviso which declares that after the expira- 
tion of three years from the date of the 
mortgage deed, the plaintiff should be 
entitled to have recourse to and proceed 
against their assets and stock-in-trade and 
movable property of defendant No.1 for 
the purpose of recovering any balance due 
to the plaintiff up to Rs. 20,000. And the 
document declared that the debt was 
binding upon defendant No.2 As I said, 
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at that time the plaintiff was possessed of a 
decree which he could have executed at any 

moment. But instead of doing so, he enters — 
into this mortgage deed with the two 
defendants and the quesiion which I have 
to decide in regard to this deed is whether 
the amount payable thereunder, viz., 
Rs. 25,000, became payable forthwith upon 
execution of the deed or whether that 
amount became payable upon the happen- 
ing of the contingency, viz., the demand by 
the plaintiff upon the defendants to pay 
him that sum or any sum outstanding. The 
words ‘on demand” are used in the deed 
at p. 3 and the deed says: 

“and the mortgagors covenant with the mortgagee 
that they, the mortgagors, will pay the mortgagee on 
demand the said sum of Rs. 25,000.” 

{tis conceded that ordinarily the words 
“on demand” mean forthwith and in order 
to ascertain whether those words shall have 
imported tothem the meaning which prima 
facie they bear, this must depend upon the 
tenor of the whole document itself. In 
Secretary of State v. Radhika Prasad 
Bapuli (1), Sir Walter Schwabe, O. J. at 
239* says: 

“The question to be considered is whether the 
words ‘on demand’ are mere words, or whether 
looking atthe whole document it is really intended 
that the demand should be made before the liability 
to pay arises." 

As I pointed out, the words “on demand” 
are used. Also in an earlier part of the 
deed there appears this 

“subject to the terms and conditions hereinafter 
stated in ordertosecure the payment of the amount 


which will be due to the mortgagee under the said 
decree,” g 

the decree of course referring to the decree 
I mentioned. The words “will be” to my 
mind import the future and not the present. 
And then when later on the document 
says, 

“that in consideration of the said sum of Ra. 25,000 
due as aforesaid (that is to say, willbe due from 
the defendants) and persuant tothe agreement and . 
in consideration thereof the mortgagors agree and 
covenant with the mortgagee that they, the mort- 
gagors will pay the mortgagee on demand the said 
sum of Rs, 25,000." 


to my mind reading these together it seems 
that the money which is payable in future 
is covenanted to be payable when demanded 
of them and not before. Although the 
plaintiff at that time was the holder ofa. 
decree he had not then any security in 
respect of the assets of either defendant 
No. 1 against whom the decree was made 
or of course defendant No. 2 who was not 
a party to that earlier suit. By this morte. 


(1) 46 M 259; 74 Ind. Oas. 785; A I R 1923 Mad, 
637; 44 M L J 685; 18 L W 210, 
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gage deed he obtained security, although 
it may not hava been of the highest value 
it was security, and it dces seem to me, 
looking at tke circumstances’and consider- 
ing the document as a whole that when a 
person such as the plaintiff being in the 
pcsition immediately to execute under a 
decree accepts this deed in discharge of the 
decree and in the deed he receives security, 
the object to my mind was to give time 
and by giving time to adopt the position 
that the money was not then to be 
immediately payable but was to be paid 
according to the conditions set out in the 
deed, viz., when demand was made upon 
the defendant to pay. It is necessary for 
meto refer also to matter that transpired 
in 1927. As I have said the plaintiff 
obtained a second mortgage upon four 
immovable properties. In 1927 there was 
no doubt negotiations. However, an arrange- 
ment between all the parties seems to have 
come about by which first of all the first 
mortgagee brok three of the properties to 
which I have referred free of all encum- 
brances and the plaintiff took the remaining 
fourth property also free of all encum- 
brances ; this fourth property was conveyed 
to him by a sale deed dated April 29, 1927. 
The property was valued at Rs. 9,000 and 
this sale deed conveyed the fourth property 
to the plaintiff and at p. 2 of the deed I 
find this : 

“Ag part payment towards the aforesaid principal 
amount due to you, we have agreed to sell the pro- 
perties described in the under-mentioned schedule 
to you for Rs. 9,000, We have this day soldto you 
the aforesaid property for Rs ,9,000 and endorsed 
the payment of the aforeseid entire sale amount of 
Rs. 9,000 as part payment towards the aforesaid 
principal amount due to you and have also taken a 
receipt from you.” 


That document was registered on 
August 22, 1927, and at the registration the 
plaintiff and defendant No. 1 were present 
_ and appeared before the Registrar. Defen- 
dant No. 1 signed on behalf of himself and 
defendant No. 2 on the back of the first 
page of the sale deed and acknowledged 
that the sale deed itself had been executed 
byhim. Mr. Rajagopalan has admitted if 
I may say so quite properly and thereby 
saving a lot of time, the signature of his 
client, defendant No. 1, at the back of that 
sale deed. One further fact to which I 
desire to refer is the letter or notice which 
was sent by the plaintiff's legal adviser to 
the two defendants on August 4, 1933. 
That is a notice calling upon the defendants 
to pay the amount to the plaintiff which 
was outstanding under the mortgage deed 
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of December 23, 1925, in other words 


-demanding the amount payable under the 


mortgage deed. With regard to those two 
notices, I am perfectly satisfied they reached 
the hands of the defendants. They were 
sent to each defendant, two copies, one 
by registered post and one by ordinary 
post to defendant No. 1's address with whom 
was living defendant No. 2. The registered 
letters were both refused but the unregis- 
tered letters of which I have seen the 
certificate of posting were never returned 
through the Dead Letter Office. As I have 
said at the outset, the defence now is only 
one of limitation and it is conceded that 
the period of limitation which applies in 
this suit is one of six years. The suit was 
filed on August 14, 1933. The mortgage 
deed being dated December 23, 1925, more 
than six years had elapsed from its execu- 
tion tothe initiation of the suit and ifthe 
moneys payable had been payable forth- 
with, it is obvious that the period of 
limitation under the Limitation Act would 
have run which will have prevented the 


plaintiff succeeding. Firstly, as I have 
already indicated, in my view 
that mortgage deed was one which 
was not forthwith payable, the 


principal moneys payable by the deed to 
the plaintiff were not payable unless and 
until demand was made. Demand not 
having been made until August 4, 1933, 
by the letter to which I have already 
referred, it was not until that date that 
the principal mcneys became payable and 
the suit having been filed on August 14 for 
this reasn im my view the plea of 
limitation does not avail. 

It is further contended by and on 
behalf of the plaintiff that the matter is 
saved further from tke plea of limitation 
in this way: Inthe sale deed of April 29, 
1927, there appears this: “As security fcr 
the sum of Rs. 20,000 due to you out of the 
amount due under a Decree No. 95 of 1927”. 
That is a deed, to which both defendants 
were partiés, addressd tothe plaintiff and 
it is said that it is an acknowledgment 
on that date of the amount due to the 
plaintiff under the mortgage deed. That 
sale deed having been registered on August 
22, 1927, and tzere was made by defend- 
ant No. 1 the admission of execution to 
which I have already referred, it is said 
that such admission of execution, 7. e. 
admitting the signature to the deed itself 
and the deed itself acknowleding the debt 
due under the mortgage decd, the ad- 
mission of execution -which is- made 
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on August 22, 1927, is an acknowledg- 
ment taking the matter out of the Limi- 
tation Act aud preventing the plea of 
limitation availing. Mr. Rajagopalan 
contended thatthe acknowledgment before 
the learned Registrar was merely one of 
execution only and nothing should be 
inferred from such an acknowledgment, 
save that there was the acknowledgment 
of the execution of the deed sufficient to 
justify the learned Registrar registering 
the deed in accordance with the Regis- 
tration Act. In his usual fair way, as 
Mr. Rajagopalan always is, he placed 
before me all the authorities. One is 
decision in Labha Mal v Imam Din, 76 Ind. 
751 (2), in the Lahore High Court the 
headnote of which is this : 

“An endorsement on a mortgage-deed by a Bub- 
Registrar signed by the mortgagor in which the 
latter admits the receipt of consideration for the 
mortgage amounts to an acknowledgment of liability 
within the meaning of s. 19, Limitation Act.” 

The other is the case in this Court 
reported in Rosayya v. Pitchayya (3), a 
decision of Ramegam and Cornish, JJ. The 
same point was before those learned 
Judges andthe decision is embodied in 
the headnote : 

“Where a perstn executed a mortgage bond and 
registered iton September 9, 1909, for himself and 
on behalf of a minor as guardian and made an 
endorsement on July 1R, 1915, of some payment on 
the document, when the minor had not attained 
majority, his acknowledgment was proper as he cer- 
tainly was a person authorized under s. 21, Limita- 
tion Act. Therefore his acknowledgment of 1915 
was binding on the person on whose behalf he 
acknowledged anda decree against him could be 
given. 

When a document is presented for registration, 
the executants not only admit the fact of its execu- 
tion but admitthe contents of the document, namely 
their liability upon it. Hence ifa person admitted 
before the Sub-Registrar execution of a mortgage 
bond which recites that old accounts had been looked 
into and the sum arrived at had remained due, his 
acknowledgment of liability was implied.” 

It is true as Mr. Rajagopalan points out 
that Ramesam, J. says inthe course of his 
judgment at p. 383* ; 

“Tt is not necessary to deal with possible cases 
where there may be some difficulty in making such 
an implication,” 

The implication. being acknowledgment 
of liability. But turning to the facts of 
this case, defendant No. |, one of the 
makers of the sale deed of April 29, 1927, 
wasa party not only on his own behalf but 
on behalf of his infant son, appeared 
before the Registrar and acknowledged 

(2) 16 Ind. Cas. 751; A I R 1923 Lah. 369. 

(3) 65 ML J 389; 145 Ind. Oas. 654; A I R 1933 
Mad. 713; 57 M 43; 38 L W439; 6 R M 113; (1933) 
M.W N 1046. 
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the proper execution of the sale deed the 
previous April and thereby in my View 
he admitted not only the executiou but 
all the matters set out in the deed itself. 
And that acknowledgment in writing on 
August 22, is an acknowledgment which 
takes this case out of the provisions of 
the Limitation Act preventing a decree 
being given in favour of the plaintiff. 
Another contention was placed before me 
on behalf of the plaintiff in regard to “the 
saving of this suit from the effects of the 
Limitation Act, but as I have already 
indicated, the two contentions put forward ` 
with which I have dealt are sufficient to 
save this suit from the provisions of the 
Limitation Act. I do not propare to deal 
with the third contention. The result 
is theonly defence admitted by tte learned 
Counsel on behalf of defendant No. 2 
now being one of limitation that there will 
be a decree in favour of the plaintiff for a 
sum of Rs. 16,772--0 and costs and 
interest upon the principal amount at the 
rate of six per cent. from August 14, 
1933, to date and upon the principal sum 
and costs and interest at the same rate 
until payment subject to the restrictions set 
out in the mortgage deed dated December 
23, 1925. So far as the decree against 
defendant No. 2 is concersed, it will 
be in respect only of the jeint family 
property. 


ND. Or der accordingly: 


CALCUTTA HIGH COURT 
Suit No. 725 of 1935 
February 4, 1938 
PANOKRIDGE, J. 
SAROJENDRA K. DUTT—PLAINTIPE 
TETSUS 
Srimathi BINAPANI DASSI AND O0THERS— 

DEFANDANTS 

Hindu Law — Widow—Alienation—Reversioners 
can challenge but not third person—Held fon facte 
that plaintiff's claim had no priority over mortgage 
execuled by widow in favour of defendant No, 2, 

In the case of Hindu widow it is opento the 
reversioners to challengethe legality of an aliena- 
tion made by her but this is a right which is 
limited to them, and is not one of which a third 
person cantake advantage. [p 361,col. 2.] 

The plaintiff advanced a sum to three persons 
named K, Cand D who, as their father’s heirs, 
were the joint owners of the two properties. The 
advance was secured by 2 mortgage of one of the 
properties, D died intestate and childless, his 
heir and legal representative being his widow, 
defendant No. 1. The plaintiff instituted a suit on 
his mortgage and obtained a preliminary decree 
on June 5, 1931, Meanwhile, on April 28, 1930, 
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defendant No, 1 had instituted a Partition suit 
against the other members of her husband's family, 
in which she asked for partition and other reliefs. 
Defendant No. 1 applied in the Partition suit and 
‘obtained leave to raise a loan on the mortgage 
‘of her interest in the Property and in pursuance of 
the leave she executed the mortgage on April 
15, 1932, the mortgagee being defendant No. 2. 
The plaintiff obtained a final decrea in respect 
of his mortgage and he purchased the mortgaged 
premises in execution thereof. A preliminary 
partition decree had meanwhile been made in 
defendant No. 1's suit. By that decree defendant 
No. 1 was declared entitled to one equal third share 
inthe properties in suit. On May 20, 1933, defend- 
‘ant No. 2 fileda suit on his mortgage against 
defendant No, 1 and obtained a Preliminary mort- 
gage decree On September 17, 1934, the plaintif 
made an application stating, that the price realized 
by the sale of the property was insufficient to 
satisfy his claim under the final decree, and 
asking for a personal decree under O. XXXIV, 
r. 6, Oivil Procedure Code, against the mortgagors, 
and an order was made accordingly, the liability 
of defendant No. 1 being limited to the estate of 
her deceased husband. In execution of this order, 
the plaintiff had attached the share of defendant 
No. lin property not mortgaged to him. He sub- 
sequently filed a snit in which the principal 
relief asked was a declaration thathe wasentitled 
to satisfy his personal decree out of defendant 
No. 1's undivided share of this property in priority 
to the claim of defendant No. 2 under the mortgage 
of April 15, 1932: y 

Held, that the plaintiff's claim had no priority 
over the mortgage executed by the widow in favour 
of the defendant No. 2 in the sense that the Plaintiff 
was entitled to execute his decree against ths 
Property covered by that mortgage, Bepin Krishna 
Ghose v. Byomkesh Deb (5), relied on, Jayanti 
Subbiah v. Alamelu Mangamma (11, Chutterput v. 
Maharaja Bahadur Singh (2) and Sat Narain vy. 
Sri Krishan Las (3), distinguished. 

Dr. S C. Roy, Messrs. S. C. Ghose 
Kamud Bose, for the Plaintiff, 


Messrs. S. K. Bose, P C. Ghose, and B. N. 
Ghose, for the Defendants. 


Judgment. - This suit raises a question 
of some difficulty relating to a Hindu 
widow's power to alienate the estate to 
which she has succeeded as her husband's 
heir. It is necessary to set out the facts 
of the case in some detail. On April 
28, 1922, the plaintiff advanced a sum of 
Rs 1,600 to three persons named Kalipro- 
smo Dutt, Keshub Ohandra Dutt and 
Kripanath Dutt who, as their father's heirs, 
were the joint owners of two properties, 
No. 76 A and 73/3 Dharmahatta Street. 
The advance was secured bya mortgage 
of No. 73/3, Dharmahatta Street In August 
1928, Kripanath Dutt died intestate and 
childless, his heir and legal representative 
being his widow. defendant No. 1. On 
February 12, 1930, the plaintiff instituted a 
suit on his mortgage and obtained a 
‘preliminary decree on ` June 5, 1931. 
Meanwhile on April, 28,1930, defendant 
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No. 1 had instituted a partition suit against 
the other members of her husband's family 
in which she asked for partition and other 
reliefs, Her brothers-in-law filed a written 
statement, in the course of which they 
alleged that the joint estate was liable to 
satisfy certain debts. On March 19, 1931, 
defendant No. 1 applied in the partition 
suit and obtained leave toraise a loan of 
Rs. 150 on the mortgage of her interest in 
the premises 76-A and 73/3, Dbarmahatta 
Street. On April 15,1932,a mortgage was 
executed in pursuance of the leave ob- 
tained by defendant No. 1. the mortgagee 
2, Debendra Nath 
Ash. By deed, defendant No. 1, as the 
beneficial owner, conveyed to defendant 
No. 2 allthe undivided share of and in the 
Dharmehatta Street properties, to hold the 
same unto and to the use of defendant No. 2 
absclutely in fee simple subject to the 
proviso for redemption thereinafter con- 
tained. | 

On May 20, 1932, he plaintiff obtained a 
final decree in respect of his mortgage of 
No. 72/3}and on March 31, 1933, he pur- 
chased tle mortgaged premises in execution 
tereof. A preliminary partition decree had 
meanwhile been made in defendant No. 16 
suit. By tLat decree defendant No. 1 was 


declared entitled to one equal third share 


in the properties in suit and there were the 
usual directions for partition or sale. On 
May 20, 1933, defendant No. 2 filed a suit 
on his mortgage against defendant No. 1 and 
oblained a preliminary mortgage decree in 
August 1934. 

On September 17, 1931, the present 
plaintiff made an spplication stating, as 
was the fact, that the price realized by the 
sale of No. 73/5 was insufficient to satisfy 
his claim under the final decree, and asking 
for a personal decree under O. XXXIV, 
r.6, Oivil Procedure Code, against the 
mortgagors, and an order was made that 
the mortgagora should pay a sum of 
Rs. 676-8-0 with interest at the rate of 6 
percent. per annum from April 1, 1933, 
together with the costs of the mortgage 
suit and the costs of the application, the 
liability of defendant No. 1 in this suit 
being limited tothe estate of her deceased 
husband, Kripanath Dutt. Io execution 
of this order, the plaintiff has attached the 
share of defendant No. 1 in 76-A, Dharam- 
hatta Street. He hasnow filed this suit in 
which the principal relief asked is a 
declaration that he is entitled to satisfy 
his personal decree out of defendant No. 1's 
undivided share of 76-4, Dharmahatta 
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Street in priority tothe claim of defen- 
dant No.2 under the mortgage of April 


15, 1932. h : 

It is agreed that the only issue which I 
have to decide is whether the claim of the 
plaintiff is subject to the mortgage created 
by defendant No.1. The plaintiff submits 
that defendant No.1, as the widow and 
heiress of Kripanath only succeeded to his 
estate subject to payment of the debts 
incurred by Kripanath, during his lifetime 
and that the rights of defendant No. 2 as 
mortgagee are subject to the payment of 
those debts, , ae 

The decision on which the plaintiff 
places mcst reliance is Jayanti Subbiah v. 
Alamelu Mangamma (1). In that case the 
appellant had obtained a decree against 
the widow and legal representative of the 
maker of a promissory note in his favour. 
He attached and purchased in execution a 
house belonging to the deceased maker of 
the promissory note in which the defendant 
was living at thetime of the purchase. 
The claim was resisted by the widow on 
the ground that she hada right of resi- 
dence during her lifetime and that she 
could not therefore be ejected from the 
residential portion of the house. The 
widow's contention was rejected by the 
Court. At p. 60* of the report the following 
observations are to be found : 

“A debt contracted by the husband himself as in 
the present caseis necessarily binding upon the 
widow andon his death without male issue his 
estate devolves upon her by right cf inheritance, 
in the absence of any individual kinsman of his. 
It is a mistake, under such circumstances, to 
regard her as having a right of maintenance 
(which includes right of residence) against her 
husband's cstate. She takes it as heir and must 
administer it as such, It isonly the residue that 
is left after discharging her husband's debts that 
will belong to her. During her husband's lifetime 
she had, no doubt a right of maintenance against 
him, but that waa only a matter of personal obli- 
gation on the partof the husband, quite indepen- 
dent of the possession of any property and it did 
not form a charge apon his property.” 


The circumstances of that case were 
quite different from those of the case with 
which I am dealing. The widow there was 
still in possession of the property and it 
was not disputed that it was liable to 
satisfy the debts created bythe husband, 
but what was said was that the actual 
property attached, namely, a residential 
house, was still subject to the right of 
residence which the widow had enjoyed 
during the lifetime of her husband. The 
submission on behalf of the plaintiff is 


(1) 27M. 45, 
* Page of 27 M.—[Ed.] 
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that an heir must first administer th 
estate, in the sense of paying the debisc 
his predecessor, before he can dispose c. 
any portion. of it, and that if he dispose» 
of the estate before the debts are satisfied 
the transferee takes it subject to liability 
to discharge those debts. For this proposi 
tion, the plaintiff relies on Chutterput v 
Maharaja Bahadur Singh (2), where Lore 
Davey in delivering the judgment of the 
Judicial Committee observes at p. 16*« 

“But their Lordships agree with the broader pro 
position stated by Mr. Phillips. When the estate o: 
a deceased person is under administration by the 
Court or outof Court, the purchaser from a resi: 
duary legatee or heir buys subject to any disposi 
tion which has been or may be made of the 
deceased estate in due course of administration 
In fact theright ofthe residuary legatee or heir ip 
only to sharein the ultimate residue which may 
remain for final distribution after all the liabilities 
of the estate including the expenses of administra- 
tion have been satisfied.” 

According to the plaintiff, the estate of 
Kripanath in this case was under adminis- 
tration out of Court within the meaning 
of Lord Davey’s observations. In my 
opinion what Lord Davey had in mind wage 
the distinction between cases where an 
estate is being administered by the Court 
asthe result of an administration decree, 
and eases, where it is being administered 
not by the Oourt, but by an executor or 
administrator obtaining his titl by a 
grant of probate or letters of adminis‘ra- 
tion. I think that itis clear that this was 
the view taken of the meaning of.thcse 
words by Sanderson, O.J. in a case to 
which I shall refer later. Various decisions 
have been cited where in cases of partition 
it has been held that the proper direction 
in a partition decree is that before parti- 
tion the estate should first satisfy the debts 
of the fatber provided they have not been 
incurred for illegal or immoral purposes, 
An instance ofthisline of cases is Sat 
Narain v. Sri Kishan Dıs (3). 

I donot myself think that the partition 
decree inthe suit brought by defendant 
No. l,or the proceedings in that suit 
generally have any bearing on the ques- 
tion which I am called upon to decide. 
In any event there is no question here of 
the estate being called upon to satisfy an- 
cestral debts. The oniy question is whether 

(2) 320 198; 321 Ai; 70 LJ 395 90 WN 
225; 8 Sar 713 (P O.) 

(3) 63 I A 384 at p. 395; 164 Ind. Cas, 6; A I R 1936 
PO 277; 17 L 644; 1936 O L R 474; 9 RP O62; 1936 O 
W N 681; 2B R 757,44 LW 417; 40 0 W N 1382;17 
PLT 717; 640 LJ 80; 38 Bom, LR 1129; 1936 AL 
R795; (1936) M W N 1204; 38 P LR 976; 71 ML J 
812; (1937) A L J 414 (PO) 


* Page of 33 L A—[Hd] 
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the conveyance by defendant No. 1 is 
subject to any right of the plaintiff to 
execute his personal decree against the 
estate of defendant No. 1's deceased 
husband out of the property conveyed. 

Mr. Ghose has directed my attention to 
two decisions of this Court. The first is 
Ram Dhun Dhur v. Mohesh Chunder (4), 
where it was held that a mcrtgage created 
by an heir and devises after the testator’s 
death wasvalid as against one of the 
testator’s creditors inasmuch as the decree 
inthe creditor’s suit had not created a 
charge on the testator’s property. That 
decision appears to me to be adverse to 
the plaintiff's contention that be is entitled 
to follow the property in the hands of the 
alienee for the purpose of satisfying the 
husband's debt. The decision to which I 
referred a short while ago, and to which 
Sanderson, O J. was a party is Bepin 
Krishna Ghose v. Byomkesh Deb (5). It is 
true that that case was directly concerned 
with the doctrine of lis pendens as formu- 
lated in s. 52, Transfer of Property Act. It 
is also true that itappears that the credi- 
tor’s claim was never argued cn the basis 
of Hindu Law before the Appellate Court. 
Apparently before the Court of first 
instance certain submissions as to Hindu 
Law were made to the learned Judge who 
rejected them. These submissions were not, 
however, pressed upon appeal. 

It is noticeable, however, that Sanderson, 
O. J. refers tothe passage in Chutterput 
v. Maharaja Bahadur Singh (2), set out 
above, and I think itis clear he could not 
have decided the case in tha way he did if 


he had thought that the words “adminis- 


tration out of Oourt” meant what the 
plaintiff now submits they mean. In that 
case the heirs had executed several mort- 
gages of properties belonging to the estate 
ofthe deceased father. A creditor brought 
a suit which was referred to arbitration. 
The award gave the creditor liberty to 
apply tothe Court for the appointment of a 
Receiver of the estate and for administra- 
tion thereof by and underthe direction of 
The award was made a decree 
on July 
2, 1920, the creditor obtained a prelimi- 
nary adminisiration order in terms of the 
award. Itwas held thatthe doctrine of lis 
pendens applied to mortgages created 
subsequently to July 2, 1920, but not to any 
prior mortgages. If the plaintiff's contens 


(4)9C 406;11 O L R 565. ‘ 
ose AIR 1925 Oal, 395; 84 Ind. Oas. 880; 51 O 
1033, 
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tion is correct, the estate of the deceased 
would have been under administration out 
of Court from the day of his death and 
therefore all the mortgages would have 
been subject tothe rights of the creditors 
whether created before or after the admi- 
nistration order. The essential facis in 
Bipen Krishna Ghose v. Byomkesh Deb (5) 
appear tome tobe the same as the facts 
with which Iam dealing. Itis true that 
in the case of Hindu widow it is open to 
the reversioners to challenge the legality 
of an alienation made be her but this is 
a tight which is limited to them, and is 
not one of which a third person can take 
advantage. 

In my opinion the claim of the plaintiff 
under the order of December 17, 1934, has 
no priority over the mortgage to defen- 
dant No. 2 of April 15, 1932, in the sense 
that the plaintiff is entitled to execute his 
decree against the property covered by that 
mortgage. Having come to this conclusion 
on the only point at issue in the case, I 
must dismiss it with costs. Defendant 
No. 2 conceded that the plaintiff's title as 
purchaser of No 73/3 under his mortgage 
decree is valid so far as heis concerned. 


D. Suit dismissed, 


RANGOON HIGH COURT 
Criminal Appeal No. 1018 of 1938 
November 22 and 23, 1938 

ya Bo, J. 
THAKIN LAY MAUNG— APPELLANT 
versus 
Tae KING—Oppcsire PARTY, 

Penal Code (XLV of 18860), 8s. 124-4, 153-A— 
Speaker telling labourers that those in sympathy 
with them are unjustly prevented from telling them 
their rights; that Government and laws framed by it 
are partial to interest of employers and that 
Burmese people are-dominoted by foreign Govern- 
ment —Speeck held came under s. 124-A—Joint stock 
company or its share-holders as distinct from 
employees, tf “claases of His Majesty's subjects.” 

Explanations 2 and 3 tos. 124-4, Penal Code, have 
noapplication whatever unless the criticizms are 
concerning the measures of Government or the 
administrative or other action of Government and 
that, too, without exciting or attempting to excite 
hatred, contempt or disaffection. The object of the 
Explanations is to protect bona fide criticizm of 
public measures and institutions with a view to 
their improvement, and to the Temedying of 
grievances and abuses, andto distinguish this from 
attempts, whether open or disguised, to make the 
people hate theirrulers. Totell a crowd of people 
such as the labourers that those who are in 
sympathy with them are unjustly prevented from 
telling them their rights and are punished for 
doing so; that Government andthe laws that are 
framed are partial to the interests of the employers 
and detrimental to those of the labourers, who are 
therefore, unable to get redress; that the Burmese 
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people are being dominated over, meaning that the 
Burmese people are under the dominstionof a 
foreign rule, cannot but produce such a feeling of 
discontent in the minds of the labourers with their 
lot as would give rise to feelings of disaffection 
towards the authority that has brought about their 
sadlot and the sad lot in which the Burmese people 
are placed. The domination that is referred to 
cannot be be understood by the listeners to mean 
any other domination than that of the foreign 
Government. Therefore there is sufficient material 
in the passages referred to, to constitute an attempt 
on the part of the speaker tocreate disaffection 
towards the Government. Reg v. A. M. Sullivan (1), 
and Reg. v. Burns (2), referred to. Queen-Empress v. 
- Bal Gangadhar Tilak (3), relied on. (p. 366, col 2.) 
Bearing inmind the ordinary meaning of the word 
“class” or “classes” it is impossible to designate a 
joint stock company as a “class of His Majesty's 
subjects” or to designate the share-holders of a 
company, as distinct from the employees or labourers 
ofthe company, and the latter, respectively, ag 
_“classes of His Majesty's subjects.” Therefore, even if 
the speech be regarded as being calculated to create 
hatred or enmity againet the Burmah Oil Oompany 
. or the Indo-Burma Petroleum Company or the 
share-holders of these companies, the making of the 
speech is not punishable under s. 153-A, Penal Code. 
_Emperor v Maniben Liladhar Kara (4), and Raj Pal 
v. Emperor (5), relied on. [p. 365, col. 2.] 

„Or. A, from the order of tze Second Addi- 
tional Special Power Magisirate, Magw>, 
dated September 2, 1938. 

Mr. U Chan Htoon, forthe Appellant. 
Mr U Tun Byu, Government Advocate, 


for the King. 


Judgment —Tke appellant has been 
convicted under s. }24-A and 153-A, 
Penal Code, in respect of a eperch which 
he delivered at Thingone in Yenangyaung 
on January 6 last. His audience consisted 
of 4 large gathering of persons, mostly 
oilfield labourers, who h:d assembled in 
response lo the notice of a public meeting 
convened for the purpose. The appellant 
was at the lime president cf a p litical 
organization or associaticn known as the 
Dobama-asi-ayone at Rengorn. This orga- 
nization has branches or kindred organiza- 
tions at various centres cf the country, but 
that at Rangoon was the main one. Its 
members are persons who style themselves 
“Thakins.” Thus the appellant is known 
as Thakin Lay Maung. The facts which 
led to the holding of the meeting at 
Twingone and to the delivery of the 
appellant’s speechat that meeting may be 
gathered from the evidence, tendered by 
the defence, which is free from con- 
troversy. 

Towards the end of December last, tLe 
Dobama asi-ayone of Yenangyaung passed 
certain resolutions to the effect, inter alia, 
that steps should be taken to have a 
Labour Protection Bill introduced in the 
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House of Representatives and also to. have 
more kolidays and leave granted to oilfield 
labourers by their employers. One of the 
members of that ass ciation was sent to 
Rangoon apparently to confer with the lead- 
iog membersof the association at Rangoon 
about giving effect to the res`luticns. 
Atthe same time the Dobama Labourers 
Asi-ayone by letter as well as by telegram 
requested the appellant and U Ba Hiaing 
(a Member cf the House of Representatives 
representing one of the Labour Oonsti- 


‘tuencies), to visit Yenangyaung: in connec- 


tion with the resolution that they had 
pacsed. The result was that the appellant 
and U Ba Hlaing visited Yenangyaung 
and a public meeting’: of the oilfield 
labourers was convened. U Bi Hlaing 
acted as chairman of the meeting and 
Thakin Lay Manng delivered the speech 
which was recorded by a Sub-[nspactor of 
Police of the Criminal Investigation Depari- 
ment in shcrthand which was duly trans- 
cribed. The speech was in Burmese and 
the travseript covers more than eight pages 
of closely written fvoolscap The charges 
framed ag.inst the avpellant are : (1) that 
he on January 6, 1933, at Twingone at a 
public meeting 

“by speaking.the words shown in the list X annexed 
hereto attempted to bring into hatred or contempt 
or attempted to excite disaffection towards the 
Government established by law in’ British India, 
andthereby committed an offence punishable under 
s. 124-A, Penal Code," 
and (2) that he on the same day ard at 
the same time at Twingone at a pubiic 
meeting ; 

“by speaking the words shown in the list Y 


_annexed hereto, attemped to promote feelings of en- 


mity or hatred between different classes of His 
Majesty's subjects, namely the oilfield labourers on 
the one hand and capitalists(B. O. ©.) on the other 
hand, and thereby committed an offence punishable 
under s. 153-A, Penal Code.” 

As will be seen from a perusal of the 
speech, the appellant, in the course of it, 
took pains to change the mental attitude 
of his listeners cr labourers by telling 
them that they were the benefactors of the 
companies and capitalists—not that the 
latter were their benefactors—because, un- 
less the labourers did the work, the com- 
panies or capitalists would not be able to 
carry on their businesses and would have 
to leave the country. He exhorted the 
labourers to be united in the making of 
their demands for their rights and 
Privileges from their. employers and in 
striving to have the Labour Protection 
law promulgated. In his attempt to change 
the mental attitude of the labourers, he 
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made various statements affecting not only 
the companies or capitalists concerned, but 
also Government. The principal ones are 
the following: 


“(D Because we Burmans are salves under 
foreigners, wedo not know ahout the world, nay 
about our country. | 

(2) Because we Burmans are slaves under foreig- 
ners, we are not to know about our country, about our 
own people not to speak of the world. This is 
because the restrictions arə imposed by someone 
who’ imposes restrictions on Dobama labourers. 
Although this is the case, the reason why the 
Dobama labourers of Burma do not know of the 
imposition of restrictions and how effective they are, 
is on account of theforeign yoke as the saying. ‘If 
you examine the root, it is from the earth’ goes. 
Being under foreign yoke, wehave to give lectures 
to keep (the country) abreast of time and make it 
come up to the standard of the world. It will not do 
to be under the said race. 

(3) Do you think that we can make a speech as 
we please ? No. We cannot lecture. We cannot 
write. On account of these restrictions, you have 
become backward. I wantyou to believe it without 
doubt. 

(4) We want the cultivators to understand. We 
want to tell the labourers theirrights, When we tell, 
the Government is displeased. They stop us by 
making use of various sections of law. Although 
they stopped us we cannot refrain from making 
speeches. So long as these sections and laws 
are in force, we shall go to jail, should we 
make speeches in contravention of them. Thakins 
go to jail not because they are weak, but because 
the laws are useless. We Thakins go to jail because 
we are under this alien rule. 

(5) The laws in the oilfields are still bad. The 
Warden of the oilfields has various laws at his dis- 
posal. He can make use of them for any purpose. 
If cne is ordered to leave within 24 hours, he shall 
have to leave. We cannot make a speech as we 
like in order that y.u may understand, hear and 
unite. Ths foreigner capitalist B. O. O. has the 
privileges and the laws to impose such restrictions. 

(6) You and I are restricted under these and similar 
sections. On account of such restrictions, we have 
the troubles of the labourers, the troubles of the 
students and the troubles of the cultivators. If 
you consider these, it is not worth living, 

(1) In spite of the fact that the Thakins are unable 
to say, make a speech, or go as they please, as I 
have described if they are sent to jail on account 
of a speech made by them according tolaw, let them 
be sent. 

(8) What change must we have in the outlook? 
This is the era of the labourers. Even then, the 
labourers think as before that because the company 
has provided them with work that they make a 
living; that the company ia their benefactor. For 
example, the cultivator considers that because he 
has to work the land of the landowner that he makes 
a living and the labourers consider the employer 
to be their benefactor. These are not true. The 
benefactor of the labourers is labourer. The bene- 
factor of the cultivators is cultivator. ‘The capitalist 
isnot the benefactor of thelabourers, The benefactor 
is the labourer. You ought to have the change 
of outlook as this, The labourer cannot achieve 
anything.if he is labouring under the impression 
that he has to be gratefulto his employer. What 

attitude had the moneyed man in Burma in the 
former days? The moneyed man ‘had sympathy for 
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he poor........The present moneyed man looks to 
making himself richer. He is planning to make 
extensions in the neighbourhood of Yenangyaung 
next year, after he has extracted earth oil at 
Yenangyaung this year. The moneyed man has 
the object of extending his business from year to 
year and reap profit. 

(9) B. O. O. is in existence in Burma for many years, 
It is getting prosperous from year to year. In spite 
of this prosperity do the employees of the B. O. 0, 
get more salary from year to year? No. They do 
not get. They even suffer reduction in their wages. 

(10; To consider that you must remain in sub- 
misson is wrong. If you do not know this, you 
cannot get to the path of progress. 


(Ll) Why are B. O. O. and I. B.P. in existence? 
They exist because you all work. If you do not work, 
they will cease to exist. They must fail. Do not 
think that the fact that these big firms enjoy special 
benefits obtaining huge sums of money is due to 
the good business acumen of the directors of the 
B. O. O, but because the labourers really put in 
hard labour every day with their sweat. Itis on 
account of you that the B. O. O. is enjoying benefits, 
Remember this, 

(12) As England prospers, she exports tramways, 
motor cars, etc., into Burma. The use of these 
machines in Burma depends upon the oil of Burma. 
Moreover, bear in mind that it is due to our labour 
tei the oil company capitalists come and stay 

ere 

(13) There are still many concessions which 
you ought to get. You still have many outstand- 
ing debts to recover. You must make demand for 
them, The whole Burmese nation must make demand 
for them one day. There are still outstanding dues 
for you to recover, because you have toiled at 
personal sacrifices and hardships. You must recover 
them. How will you demand them? If you go 
alone and make demand for them, a slap will 
be shown to you; and if two of you go, both of 
you will be assaulted and then let go. This 
being so, we should be united and make a united 
deemed. Although we may make a demand forthem, 
we can file no case for their recovery. There is 
no Privy Council for us where we may file a case. 
But there are laws for the good of the capitalists. 
There is no law which will afford us protection 
when we make demand for the debts due to the 
whole Burmese nation and for our rights and privi- 
leges. No Police will help us and no Oourt will 
hear our pleadings. We have nothing and no 
Police to depend on. The Oourt and Parliament 
will not pay any heed to our demand. We are 
helpless. The whole Burmese nation is as helpless 
as you all are. Burma belongs to Burmese people; 
she is their bobabsing property. Although itis the 
country belonging to the Burmese people, who is 
dominating over her now? Is it not a fact that 
she has unlawfully been dominated over? If we 
want to file a case againt such domination, before 
whom shall we file it? If we go and institute a 
proceeding in England, it will not be heard. It is 
also impossible to plead with the League of Nations. 
No Police will help us and no Magistrate will give 
consideration to our case. We want our country back, 
but when we demand for its return, we, Thakins, have 
been abused. We are the original settlers of 
Burma and so we asked for the return of our 
country. It is true that it has been unjustly 
taken. We have no Courts, no Police and no army of 
our own. But just considsr what they have. We 
want our country. It is said that there will be 
peace only when we get back our own country. There 
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are many people on the side of the Government and 
capitalists.: They have Police, troop and Magistrates. 
Police and 0, I. D Officers are present at this 
lecture meeting. Ifour utterances are not appřoved 
of by them, we will be sent to prison at once. Now 
I am advocating justice, However, on the side of 
the Government and the capitalists, there are detec- 
tives, Police, Magistrates, Publie Prosecutors and 
armies: Saying that it is just they provide pro- 
tection for themselves. But on our side we have 
nothing. 

(14) Restrictions have been made by means of 
laws and regulations. We cannot explain this to 
you clearly. These laws and regulations have been 
Tonal for the good of the Government and the 

The speech has been read several times 
during the lengthy hearing of this appeal 
and with reference to the charge under 
s. 124-A, l have been guided by the 
principles enunciated by Fitzgerald, J.in 


Reg. v. A. M. Sulliven (1) where his 
Lordship in his charge to the jury 
observed; 


“T invite you to deal with the case, which is a 
grave and important case, in a fair, free, and libe- 
ral spirit. In dealing with the articles; you should 
not pause upon an objectionable sentence here, 
or a strong word there. It is not mere strong 
Janguage, such as ‘desecrated Court of justice,’ or 
tall language, or turgid language that should in- 
fluence you, You should, I repeat, deal with the 
articles in free, fair and liberal spirit, You 
should recollect that to public political articles 
great latitude is given you should not look 
merely to a strong word or a strong phrase, but 
to the whole article ...viewing the whole case 
in a free, bold, manly and generous spirit towards 
the defendant, if you come io the conclusion 
that the publications indicatad either are not 
seditious libels, or were not published in the sense 
imputed to them, you are bound,......to find a 
verdict for the defendant.........1f, on the other 
hand, on the whole spirit and import of these arti- 
cles you are obliged to come to the conclusion 
that they are seditious libels and, that their neces- 
sary consequences are to excite contempt of Her 
Majesty's Government, or to bring the administra- 
tion of the law into contempt and impair its 
functions—if you come to that conclusion, either as 
to the articles or prints, or any of them, then it 
become your duty honestly and fearlessly-to find 
a verdict of conviction.” 

It is to be observed that promoting class 
hatred is not included in the offence of 
sedition in India but the principles enunciat- 
ed by Cave, J. in Reg. v. Burns (2) also 
afford a sound guide upon the question 
of the intention which is one of the factors 
tobe determined in considering the charge 
framed. His Lordship said: 

“If you think that these defendants......from the 
whole matter laid down before you............had a 
seditious intention to incite the peopleto violence, 
to create public disturbances and disorder, then 
undoubtedly you ought to find them guilty. If 
from any sinister motive, as, for instance, noto- 
riety, or for the’ purpose of personal gain, they 
desired to bring the people into conflict with the 
- (1) (1867-71) 11 Cox O O 44, 

(2) (1886-80) 16 Oox O O 355, 
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authorities, or to incite them tumultuously and 
disorderly to damage the property of any unoffend- 
ing citizens, you ought undoubtedly to find them 
guilty. On the other hand, if you come to the 
conclugion that they were actuated by an honest 
desire to alleviate the misery of the unemployed— 
if they had a real bona fide desire to bring that 
misery before the public -by constitutional and 
legal means, you should not be too swift to mark 
any hasty or ill-considered expression which they 
might utter in the excitement of the moment.” 


It seems to me impossible to read the 
speech in question without being impressed 
by the fact that, although it was a speech 
delivered for the purpose of getting the 
oilfeld labourers to unite in making a 
demand for their real or fancied rights 
and privileges from their employers, and 
also to have some law promulgated for the 
protection of the labourers and for the 
improvement of the conditions under which 
they work—because the laws in existence 
cperate favourably towards capitalists and 
detrimentally towards them—there was also 
the object of making his listeners feel 
diszontented and dissatisfied with their lot 
which the appellant attributed to the unfair 
operations of the prevailinglaws and the 
alien character of the Government which is 
favourableto the capitaliste and prejudicial 
to tte labourers. After reading the speech 
many times the impression that is left in 
me isthifthe appellant was out to attack 
not only the Burmah Oil Company or the 
Indo-Burma Petroleum Company, for which 
the oilfield labourers work, but also the 
laws and rules framed by Government 
which, according to him, are unjust to 
labourers and to thoso who are in sympathy 
with the labourers but partial t> the 
capitalists or employers. 

Under Explanations Nos. 2 and 3 to 
s. 12t A, Penal Code, comments expressing 
disapprobation of the measures of thé 
Government with a view to obtain their 
alteration by lawful means, and comments 
expressing disapprobation of the adminis- 
trative or other action of the Government 
Without exciting or attempting to excite 
hatred, contempt or disaffection do not 
constitute an offence under that section. The 
limits to which a speaker or writer can 
go in making such comments are summariz-~ 
ed by Strachey, J. in Queen-Hmpress ve 
Bal Gangadhar Tilak’(3) at p. 137* ‘as 
follows: 

“A man may criticise or comment upon any 
measure or act of the Government, whether legis- 
lative or executive, and freely express his opinion 
upon it. He may discuss the Income Tax Act, the 
Epidemic Diseases Act or any military expedition 

(3) 22 B 112. 
= Page ob 22 B—(ka) 





1939 
sr the suppression of plague or famine, or the ad- 
ministration of justice, He may express the strongest 
sondemnation of such Meseures, and he may do 
#0 severely and even unreasonably, perversely and 
mnfairly, So long as he confines himself to that, 
lbe will be protected by the Explanation. But if he 
woes beyond that, and, whether in the course of 
«comments upon measures or not, holds up the 
‘Government itself to the hatred or contempt of his 
readers, as for instance, by attributing to it every 
wort of evil and misfortune suffered by the people, 
or dwelling adversely on its foreign origin and 
character, or imputing to it base Motives, or accus- 
ing it of hostility or indifference to the welfare of the 
people, then he is guilty under the section, and the 
Explanation will not save him.” 

Thus these Explanations have no appli- 
cation whatever unless the criticizms are 
concerning the measures of Government 
orthe administrative or other action of 
Government and that, too, without exciling 
or altempting to excite hatred, contempt 
cr disaffection. The object of the Explana- 
tions is to protect bona fide criticizm of 
public measures and _ intitutions with a 
view to their improvement, and to the 
remedying of grievances and abuses, and 
to distinguish this from attempts, whether 
open or disguised tomake the people hate 
their rulers. 

What the appellant did by his speach 
was tocriticize the measures of Govern- 
ment and its administrative or other action, 
but he overstepped his bounds by imput- 
ing base or imprcper motives to Govern. 
ment which he described as the foreign 
Tule under which the position of the 
Burmans is reduced to that of slaves. 
this case it is unnecessary for me to 
determine whether the speach as a whole 
or the passages of the speech which are 
reproduced in list ¥ attached to the charge 
are such as were calculated to promote 
feelings of enmity or harted batween 
different classes of His Majesty's subjects 
because, in my opinion, the charge under 
8.153-A is misconceived and must there- 
fore fail quite irrespective of the character 
of the speech or the Passages set out in 
list Y. Inthe charge the different classes 
of His Majesly's subjects were described 
as” oilfield labourers and capitalists 
(B. O. 0.. 

In the concluding portion of his judg- 
ment the learned Magistrate observed that 
the effect of the 
feelings of enmity or hatred between two 
classes of people— those who control the 
Policy of the Burmah Oil Company and 
those who are clerks, coolies and workers 
of the Burmah Oil Company. Ido not find 
any warrant for this classification in the 
evidence in the case. The speech was 
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directed against the employers of oilfield’ 
labour. These employers are the two com- 
panies: the Burmah Oil Company and 
the Indo-Burma Petroleum Oompany : 
Bearing in mind the ordinary meaning of 
the word “class” or “classes”, I find jt im- 
possible to designate a joint stock company 
as a “class of His Majesty's subject” or to 
designate the share-holders of a company, 
as distinctfrom the employees or labourers 
of the company, and the latter, respectively 
as “classes of His Majesty's subjects.” 
Lord Lindley defines a company thus : 
“By a company is meant an association of many 
Persons who contribute money or moneys worth to 
a common stock and employ it for a common 
purpose. The common stock so contributed is 
denoted in money and is the capital of thea com- 


pany. The persons who contribute it or to whom i$ 
belongs are members," 


By speaking of the Burmah Oil Company 
or the Indo-Burms Petroleum Company, 
their respective share-holders are referred 
to and they are spoken of as capitalists. In 
Emperor v. Maniben Liladhar Kara (4) it 
was held that “capitalists” was an ex. 
Pression too vague to denote a definite and 
ascertainable class so as to come within 
8. 193-A, Penal Code, and it was priated 
oui that the word “classes” in that section 
included any definite and ascertainable 
class of His Majesty’s subjects although 
the classes may not be divided on racial 
or religious ground, In Raj Palv. Emperor 
(5) it was pointed out that a class or 
section of His Majesty's subjects contem" 
plated by s.41, Press Act (l of 1910) con- 
notes a well-defined group of His Majesty's 
subjects and it was heid that Police 
officials stationed at acertain town did not 
constitute a “classs" or “section” of His 
Majesty's subjecte within the meaning of 
the section. In s. 153-A, Penal Oode, the 
term “section” does not appear but if a 
group" of Police officials stationed at a 
certain town does not constttutea “class” 
of His Majesty’s subjects, and if capitalists 
is an expression too vague to denote a 
“class” of His Majesty's subjects, it is, ic 
my opinion, impossible to conceive of 
share-holders of joint stock companies 
forming a “class” of His Majesty's subjects 
within the meaning of g. 153-A, Penal 
Code. Therefore even if the speech be 
regarded as being calculated to create 
hatred or enmity against the Burmah Oil 
Company or the Indo-Burma Petroleum 

(4) 57 B 253; 141 Ind. Oas, 780; A I R 1933 Bom 65; 
1933 Or Oss. 182; 34 Cr LJ 231; 31 Bom L R 1642; 
Ind. Rul. (1933) Bom153. 


(5) 3 L405; 71 Ind. Oas. 519; AIR 1993 Lak 61; 
24 Or LJ 167 ($ B). 
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- Company or the share-holders of these 
companies, the making of the speech is 
not punishable under s. 153-A, Penal Oade. 

According to my reading of the appel- 
lant's speech, the only conclusion that I 
can come to isthatthe appellant intended, 
by certain passages of his speech, to excite 
disaffection towards the Government. But 
whether the conviction is valid or not de- 
pends not only upon whether the speech 
amounted to an act calculated to excite dis- 
affection towards the Government, but also 
upon the question whether, upon the charge 
as framed, his conviction under s. 124-A 
can be sustained. 

Tt will be found that in list Y, which is 
referred to in the charge, certain passages 
of the speech were set out and the appel- 
lant was charged with having attempted to 
excite disaffection towards the Government 
by speaking the words shown in that list. 
The list does not cover all the passages 
that I have detailed above but the first 
extract which is set out, read by itself, may 
not amount to anything more than pointing 
out the consequences of certain restrictive 
laws, whereus the second extract says that 
the Government gets displeased when those 
in sympathy with the labourers and culti- 
vators tell the latter their rights. The. third 
extract also deals with the evil effects of 
the restrictive measures imposed by Gov- 
ernment which make life not worth living 
in this country. The fourth extract points 
out the fact that Toakins have to go to jail 
on account of these restrictive laws when 
they make speeches for the benefit of the 
labourers and cultivators. The fifth extract 
stresses the hard-hearted attitude of the 
employers towards the labourers ; urges the 
labourers to be united in their demands for 
their rights and privileges; emphasizes the 
fact that the laws do not afford protection 
to the labourere to secure their just de- 
mands; that the forces of law and order 
and the administration of justice were not 
favourable tothe making of such demands 
and that the country belonging to the 
Burmese people is being unlawfully domi- 
nated over and that against this no redress 
is available. The sixth extract alleges that 
on the side of the Government and capita- 
lists are arrayed all the forces of the Crown 
for the maintenance of law and order but 
on the side of those who preach for the 
benefit of the labourers and cultivators 
there are none. The seventh extract states 
that the restrictive laws and regulations 
have been framed for the good of the 


Government and the Burmah Oil Company. | 
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There are passages which do not appear - 
in list X which it would have beep more 
appropriate to have inserted in this list; . 
passages in which references are made to 
the alien form of Government, the foreign 
rule and the like. In the literal transla- 
tion of the Burmese expression the term 
“foreigners” appears but in its real purport 
it means the foreign rule. ; 

It has been contended that these passages 
which are inserted in list Y are not by 
themselves capable of prcducing in the 
minds of the audience a feeling of hatred - 
or disaffection towards Government. If I ac- 
cede to this contention, I shall have to uphold 
the contention that on account of the defect 
in the framing of the charge the conviction 
must be set aside, but I find myself unable 
to accede to this contention. Even if tke 
pessages which are more obnoxious for the 
purpose of the charge under s, 124-A have 
to be overlooked:in the attempt to ascertain 
the intention of the speaker in uttering 
the words contained in the passages which 
are reproduced in list X, I think they are 
in themselves calculated to create disaffec- 
ticn in the minds of the listeners towards . 
Government. To tell a crowd of people, 
such as the labourers that those who are 
in sympathy with them are unjustly prevent- 
ed from telling them their rights and are 
punished for doing so; that Government 
and the laws that are framed are partial 
tothe interests of the employers and detri- 
mental to those of the labourers who are 
therefore unable to gst redress; that the 
Burmese people are being dominated over, 
meaning that the Burmese people are under 
the domination of a foreign rule, cannot, 
in my opinion, but produce such a feeling 
of dıscontent in the minds of the labourers , 
with their lot as would give rise to feelings 
of disaffection towards the authority that. 
has brought about their sad lot and the sad 
lot in which the Burmese people are placed. 
The domination that is referred to cannot 
be understood by the listeners to mean 
any other domination than that of 
the foreign Gevernment. Therefore, although 
the charge does not refer specifically 
to the passages which are more direct 
ly obnoxious, I find sufficient material in| 
the passages referred to, to constitute an, 
attempt on the part of the appellant to 
create disaffection towards the Government, 

For these reasons I hold that the convic- 
tion and sentence passed on the appellant 
under s. 153-A, Penal Code, must be set 
aside and the appellant must be acquitted, 
of that charge, but 1 uphold the conviction, 
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under s. 124-A, Penal Code. The sentence 
passed by the trial Court against the appel- 
lant for this offenceis nine months’ rigor- 
ous imprisonment. Upon the question of 
sentence it has been brought to my notice 
that the prosecution was launched after 
some lengthy delay. Five and a half months 
elapsed between the date of the speech and 
the date of the filing of the complaint. 
This may be due to many executive reasons 
but what I am concerned with is the degree 
of the gravity of the offence. The degree of 
the inflammatory character of the speech 
is, I may say, not as high as in most cases 
of sedition. There canbe no doubt that 
the predominating object was to exhort the 
labourers to be more spirited in their atti- 
tude towards their employers, to shake off 
their slavish mentality, to assert their 
rights and privileges and their position in 
the industry in which they were employed. 
Another circumstance which weighs with 
me in the assessment of the punishment in 
this case isthat the appellant was about 
two and a half months in custody during 
the pendency of the trial. Considering all 
these circumstances, in my opinion, the 
sentence awarded by the trial Court is 
excessive and I consider that a sentence of 
four months’ rigorous imprisonment will 
meet the ends of justice. Therefore, while 
confirming the conviction under s. 124-A, 
< Penal Code, I reduce the sentence to rigor- 
ous imprisonment for four months. 
D. Sentence reduced. 


ALLAHABAD HIGH COURT 
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BENNET AND VERMA, JJ. 
WIQAR ALI KHAN—DEFENDANT 
—-APPRLLANT 
versus 
NARAIN DAS LALA RAHUMAL— 
PLAINTIFF—RESPONDENT 

Civil Procedure Code (Act V of 1908), ss, 109, 110— 
No appeal on concurrent findings— Question of interest 
not being of sufficient value to amount to Rs. 10,000— 
No ieave can be granted. 

The plaintiff, brought a suit for enforcement of a 
mortgage executed by defendant No. 1, against 
defendant No, 1 and defendant No. 2, The trial 
Qourt granted a decree on the mortgage. Defen- 
dant No. 2 appealed and the main question was whe- 
ther the mortgage was valid. In first appeal the 
Bigh Court held thatthe mortgage was valid but the 
amount of interest was reduced in favour ofthe ap- 
pellant. The decree therefore was varied in favour 
ofthe appellant butthe amount of variation was less 
than Rs. 10,000. Inthe proposed appeal to the Privy 
Qopncil it was desired to raise the question of the 
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validity of the mortgage, an issié on which thg 
findings of the two Courts were concurrent : 

Held, that the issue on which there had been con- 
current findings could not be raised in appeal, 
Moreover, the question of interest was not of sufficient 
value to amount to Rs, 10,000 and therefore leave to 
appeal on the question of interest alone could not be 
granted, Kamal Nath v. Bithal Das (2,, relied on, 
Annapurnabdai v. Ruprao (1), distinguished. 

P. ©. A. for leave to appeal to His Majesty 
in Council. 

Mr. Mukhtar Ahmad, for the Appellant. 

Mr. P. L. Banerji, for the Respondent. 

Order.—This is an application for leave 
to appeal to His Majesty in Council under 
ss. 109 and 110, Civil Procedure Code. 
The application prays that the applicant 
has a right to appeal, The facts are that 
the plaintiff, Narain Das, brought a suit for 
enforcement of a mortgage executed by 
defendant No. 1, Nanabhoy, and the suit 
was brought against defendant No.1 and 
defendant No. 2, Wiqar Ali Khan, Vakil, 
as administrators of the property of the 
deceased father of defendant No. 1. The 
trial Court granted a decree on the mort- 
gage. Wiqar Ali Khan appealed and the 
Main question was whether the mortgage 
was valid. In first appeal this Court held 
that the mortgage was valid but the 
amount of interest was reduced from 15 
per cent. to 12 per cent. in favour of the 
appellant. The crass-objections were dis- 
missed. The decree therefore was varied 
in favour of the appellant but the amount 
of variation was less than Rs. 10,040. In 
the propcsed appeal it is desired to raise 
the question of the validity of the mortgage. 
That is an issue on which the findings of 
the two Oourts were concurrent. Learned 
Counsel relies on the ruling of thier Lord- 
ships of the Privy Council, reported in 
Annapurnabai v. Ruprao (1). In that case 
the plaintiff sued for possession of half the 
estate of a deceased person alleging adop- 
tion. The defendants who were widows 
contested the validity of the adoption and 
one of the defendants claimed to be entitled 
to ks. 3,000, per annum as widow's main- 
tenance, in case the adoption was held valid. 
The Court of first instance decreed the 
suit of the plaintiff and decreed Rs, 2.00 
per annum maintenance tothe widow. On 
appeal the Court of the Judicial Commis- 
sioner maintained the decree for posses- 
sion of the plaintiff but increased the claim 
for maintenance of the defendant widow 
appellant from Rs, 00 to Rs. 1,200 per 
annum. An application was made to the 
Court of the Judicial Commissioner for _ 


(1) 51 O 969; 86 Ind. Oas. 504; AIR 1925 P O60; 
§11 A319 PO. i 
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leave to appeal to the Privy Council but 
the application was dismissed on the 
ground that the decree of the first Court 
had been affirmed except in respect ofa 
small charge in favour of one of the appli- 
cants and that no question of law was 
involved, An application for special leave 
was then made to their Lordships and it 
was stated by the applicants’ Counsel on 
HK 

Pani value of the subject-matter of the suit ex- 
ceeded Rs. 10,000 as also did the subject-matter 
of the proposed appeal; even if the maintenance 
alone is regarded as in dispute, its value having 
regard to the widow's prospects of life, exceeded 
Rs, 10,000, The Appellate Court did not affirm 
the decree of the first Court but varied it, conse- 
quently, it is not material under s. 110 whether 
any substantial question of law is involved. Having 
regard to the concurrent findings, the petitioners 
desire to appeal only with regard to the amount of 
the maintenance.” . 

On this their Lordships held : 

In the opinion of their Lordships the contention 
of the petitioners Counsel as to the effect of s. 110 
of the Code is correct. They had, therefore, a right 
of appeal, special leave to appeal sbould be granted, 
but should be limited to the question of mainten- 
ance.” f 

Now itis to be noted that the special 
leave to appeal was limited to the question 
of maintenance. Learned Counsel argues 
that this limitation was imposed solely at 
the request of Counsel for the applicants. 
We do not think that this can be deduced 
irm the ruling. It appears to us that their 
Lordships imposed this restriction because 
they considered that it should be imposed. 
The case therefore is no authority for he 
present application in which the applicant 
desires to raise a question on which there 
have been concurrent findings by the two 
Courts. Moreover, in the present case, the 
question of interest is not of sufficient value 
to amount to Rs. 10,000 and therefore leave 
to appeal on the question of interest alone 
could nit be granted. ‘The argument of the 
learned Counsel was that from certain obser- 
vations io Full Bench rulings of this 
Court an opinion had been expressed that 
the Privy Council overruled a Beacb ruling 
of this Court in Kamal Nath v. Bithal Das 
(2). That ruling was in a Case precisely 
similar to the present. In that case there 
had been a decree of the trial Court ona 
simple mortgage and the validity of the 
mortgage was denied by the defendant. 
The defendant appealed and the High 
Court upheld the validity of the mortgage 
and the decree on the mortgage and 

(2) ALR 1922 All, 89; 64 Ind, Oas. 916; 44 A 200 
20 ALI9. 
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merely reduced the rate of interest in favour 
of the defendant, the reduction amounting 
in value to Rs. 30). It was held by the 
High Court that an appeal would not iie to 
His Majésty in Council because the pro: 
posed appeal was in regard to the validity 
of tte mortgage on which the findings of 
both the Oourts were concurrent and the 
variation.in the decree by the High Court 
was merely in favour of the defendant- 
applicant to the Privy Oouncil and the 
amount of variation was less than Rs. 10,000. 
That case is precisely similar to the pre- 
sent. We see no reason to suppose that 
the very different case in Annapurnabai v. 
Ruprao (1) was intended to overrule the 
decision in Kamal Nath v. Bithal Das (2). 
One further point was argued and that 
was that if an appeal did not lie as of right 
under s. 110, Oivil Procedure Gode, still 
there was a substantial question of law. 
The subs'antial question of law is alleged 
to be in ground No. 3: . 
“Because tho deed in suit having been executed 


by defendant No. 1 in his personal capacity was not 
binding on the estate" 


What is meant by this ground is that the 
mortgage deed of 1925, executed by defend- 
ant No. l in his personal capacity as was 
held by the High Court, would not affect’ 
the estate of the deceased father and that 
it should be considered that that estate for 
which probate had been granted in 1916 ` 
was still under administration in 1925. We 
do not think that this pointis a substantial 
question of law. For these reasons, we refuse 
this application for leave to appeal to His 
Majesty in Council with costs. 


D, Application dismissed. 


mt Tamara 


CALCUTTA HIGH COURT 
Appeal No. 1484 of 1936 
July 5, 1938 
S. K. GHOSE AND PATTERSON, JJ. . 
SATISCHANDRA ROY CHAUDHURY 
AND ANOTHER —P LAINTIFFE — 
APPELLANTS 
versus 
RAMPADA OHATTAPADHY A— 

DEFENDANT — RESPONDENT ; 
Accounts—Accounts stated—Essence of-—-Document . 
showing credit and debit entries—Balance struck-~ - 
Debtor signing below this and admitting it tobe 
correct—Agreement or adjustment not mentioned— 
Statement held, not account stated—There was held . 
neither promiseto pay under s.25 (3), Contract Act. 
(IX of 1872). Z 
The essence of an account stated is the fact that . 
there are cross-items of account and that the parties : 
mutually agree the several . amounts ofeach and by, / 
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treating the items so: agreed on the one side as dis- 
charging the items on the other side pro tanto, go 
on to agree that the balance only is payable. 

A document contained items showing realisation 
yearly made by the defendant as credit against 
remittances yearly made as debit. Then there was 
a balance struck showing certain amount on the debit 
side, According to the evidence this amount wes 
drawn up by an officer of the plaintifis from the 
account books of the defendant. Below this there 
was an entry “L admit and accept as correct" which 
was signed by the defendant : 

Held, that this was not a case of account stated as 
there was neither agreement nor adjustment and it 
was merely a statement of account with an acknow- 
ledgment by the defendant, The endorsement did 
Rot amount to promise to pay under s. 25 (3), Oon- 
tract Act, there being no express promise to pay the 
balance, Sashikanta Acharjya v. Sonaulla Munshi 
(3) and Satyakel Dutt v. Romesh Chunder (4), relied 
on. H.R, Siqueira v. G. H. C. Noronha (1) and Firm 
Beriee Chand v. Girdhari Lal (1), distinguish- 
e 


A. from the appellate decree of the 
Sub Judge, Rajshahi, dated April 9, 1936. 

Messrs, Krishna Kamal Maitra and 
Amaresh Chandra Roy, for the Appellants. 

Messrs. Jatindra Mohan Chaudhury 
aud Rabindra Nath Chaudhury, for the 
Respondent. 


Judgment.—This is a second appeal 
by the Plaintiffs in asuit for money due 
upon a hisab. The plaintiff's case is that 
the defendant worked under him as a 
Tahsildar during the period 1326 to 1334 
B.S. For the realisations of that period, 
the defendant signed a document admitting 
liability tothe extent of Rs. 1,291 odd, 
The plaintiffs based their claim upon this 
document. The defendant pleaded 
he signed the document under undue 
influence and coercion. The Courts below 
have agreed in negativing thie defence. 
The defendant also pleaded limitation. 
The Courts below have agreed in accepting 
this defence and .so dismissing this suit. 
Hence this second appeal. The aforesaid 
document Ex.1 contains items showing 


` realisations yearly made by the defendant- 


from 1326 to 1334 B. S. as credit against 
remittances yearly made as debit. Then 
there is a balance struck showing the 
amount as Rs. 1,292-1-82 g. on the debit side. 
According tothe evidence shown to us 
this amount was drawn up by an officer 
of the plaintifs from the account books of 
the defendant.. Below this there is an 
entry “I admit and accept as correct” 
which is signed by the defendant, Ram- 
pada Ohatterjee, and dated Chaitra òl, 
1338 B.S. corresponding to April 13, 1932.. 
The present suit was filed on April 17, 
1935. The first point taken by the 


plaintiff-appellants is that the aforesaid. 


152—47 & 48 
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account is an account stated and there- 
fore the suit is governed by s. 64, Limitation 
Act. Now even if this plea is correct, 
the suit would appear tohave been filed 
more than three years after the date on 
the account. The learned Advocate for the 
appellants at first contended that limitation 
must run from the date of the demand 
and refusal, but this is not boroe out by 
the language of Art. 64, Limitation Act. 
He next contended that April 13 to 16, 
1935, were holidays. This matter was not 
raised in the Courts below. However the 
learned Advocate for the respondent has 
pointed out that Tuesday, April 16, 1935, 
wasnot a holiday and therefore the argu- 
ment for the plaintiffs fails. Further it is 
pointed out by the learned District Judge 
that the accounting itself cannot be held 
to be valid in view of the fact that all the 
items in Ex. 1 were time-barred at the date 
of the account. 

Turning to the question as to whether 
the document Ex. 1 represents an account 
stated, the learned Advocate for the appel- 
lants has relied strongly onthe cases in 
E. R. Siqueira v. G, H. C. Noronha (1) and 
Firm Bishun Chand v. Girdhari Lal (2). 
In the former case it was pointed out that 
there were two formsof account stated, one 
of which wis an account which contains 
entries on both sides, and the parties have 
agreed that the items on theone side should 
be set against the items on the other side 
and the balance only should be paid. It 
is under this description that the document 
Ex. 1 is sought to be brought and the 
contention is that the facts are very nearly 
similar to those which are found in Firm 
Bishun Chand v. Girdhari Lal (2). But 
the similarity is really little. In the 
reported case the account was drawn up- 
by the creditors in their own account book 
and below the entry there was a writing 
by the debtor containing a statement that 
the sum as found was due after adjustment 
of account. It was pointed out in that case 
that the essence of an account stated is the 
fact that there are cross-items of account 
and that the parties mutually agree the 
several amounts of each and by treating 
the items so agreed on the one side as 


(1) 38 O W N 813; 151 Ind. Cas. 90, AIR 1934 P O 
144; 36 PLR 57; 40 L W 12;110 WN 997;7 RPO 
30;67 M L J 103;59 C0 L J 494; (1934) M W N 702 


PO. 

(38 OWN 961; 150 Ind. Oas. 6; AIR 193i PO 
147; 56 A 376; 61 I A 273;6RP O 166; 40 L W71; 11 
OWN 1003; 36 Bom. L R 723; 67 M L J 110: 59 
OLJ 535; (1934) M W N 786; (1931) A L J 623 
{P 0). ‘ 
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discharging the items on ihe other side 
pro tanto, go on to agree that the balance 
only is payable. This does not appear to 
have been the case in the present suit. 
The judgment of the trial Oourt shows that 
the plaintiffs made an attempt to show that 
infact the pay of the defendant after 
1334 B. S. and dues from him after that 
year were taken into coneideration and 
both agreed to give up these claims, but that 
this is contradicted by the plaint itself. 
Exhibit 1 contains nothing more really 
than a statement of account with an 
acknowledgment by the defendant; but 
there is neither agreement nor adjust- 
ment. It seems to us therefore that the 
Courts below were right in holding that 
this is nota case of account stated. 

Ibis next contended that itis at least 
an acknowledgment under s. 19, Limitation 
Act, On this point the Courts below have 
pointed out that that section does not apply 
because the items of account were time- 
barred. In ‘reply to this it is contended 
that the agency of the defendant was not 
really terminated in 1324 B. S. but that it 
continued to 1339 B. S. when the defendant 
was actually discharged. But the finding 
of fact is that after 1334 B. S. the de- 
fendant was not employed as Tahsildar 
but hə was employed as a clerk in tke 

ash Department in which capacity it 
cannot be said that he was an agent under 
the plaintiffs. On this finding it must be 
Baid thats 19, Limitation Act, does not 
help the plaintiffs, Next itis stated that 
at least there is a promise to pay under 
8. 25 (3), Contract Act, But, it has been 
held that such a promise must be.an express 
promise which is absent -in the present 
case : Sashikanta Acharjya v. Sonaulla 
Munshi (3) and Satyakel Dutt v. Romesh 
‘Chunder (4). This point also does not help 
the plaintiffs. 


The last contention for the appellants is 


that no limitation can run against plain- 
tiff No. 1 wkois described as a lunatic 
represented by his wife. If there is anything 
in this argument, it is strange thatit was 
not raised in either of the Gourts below. 
There is nothing in the plaintto show as 
to when plaintiff No. 1 was declared to be 
a lunatic or that he was a lunatic at the 
time when the cause of action arose. 
The learned Advocate forthe appellants 
has stated facts which are not in evidence 


(3) 57 O 394; 121 Ind. Oas. 442; A I R 1929 Ual 444: 
uow N 965; Ind. Rul. (2930) Cal. 124, eo act 

; 146 Ind. Cas, 834; A 1R1933 Cal, 658; 
37 O WN 326; 6 RO 270, aii 
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or on therecord, and- in ‘order, to enable’ 
the parties to go into those facts, it will 
be necessary to have the plaint amended. 
There is noreason why these facts should 
not have been pleaded at the trial. They 
were not even suggested either in the 
trial Court orin the lower Appellate Court. 
In these circumstances we are not prepared 
to accede to the appeal being remanded 
in order to enable the parties to have 
the matter investigated. The result is- 
that the appeal fails on all the points and 
is dismissed. The parties will bear their 
own costs in this Court. < 


8. Appeal dismissed. 


ad 


ALLAHABAD HIGH COURT 
Full Bench 

Second Appeal No. 1117 of 1935 
March 14, 1939 

BENNET, IGBAL AHMAD, ALLScP, BAJPAI 
AND Ganga Natu, JJ. 
UMRAO SINGH~—Dzirenpanr— 
APPELLANT 
versus 
KACHERU SINGH AND GTARRS— PLAINTIPES 

AND OTHERS— DERENDANTS— RESPONDENTS 

Transfer of Property Act (IV of 1882), s3. 8, 5, 44 
—Sale of zemindari share in execution of mortgage 
decree—House in abadi, if passes to transferee—Land 
in abadi, if part of land in mahal—Sale certificate, 
construction of —S. 8, if applies—‘“Property" as used 
in Transfer of Property Act, meaning of—Transfer 
of undivided share of land of zemindar—S, 118, U. P. 
Land Revenue Act (Ii of 1901), tf affects Transfer 
of Property Act, in this respect. 

Per Fuli Bench, Allsop, J., contra.— _ 

The residential house of a zemindar is a separate 
unit and inno sense a part and parcel ofthe pro- 
prietary right owned by him in the mahal, ‘Con- 
sequently on the transfer of the proprietary interest 
of a zemindar in the mahal, in execution of a mort- 
gage decree against him, his residential house in the 
abadi cannot, unless specifically included in the mort- 
gage passto the transferee under s. 8, Transfer of 
Property Act, which does not apply to compulsory 
sales in execution of decree or to transfers of undivid- 
ed ehare inland, Íp. 376, col. 2.] 

Oase-law discussed]. 

er Allsop, J.—A sale certificate is not an instru- 
ment which operates to transfer property. The 
auction-purchaser acquires his title at the time of the 
sale or its confirmation of the sale. The sale certi- 
ficate is only evidence of title, As itis required by 
law to be reduced to writing, it is possible, if there 
is no ambiguity about it that it must be accepted 
without further enquiry, but if it contains any latent 
ambiguity, the Court in construing it may certainly 
be referred to other evidence such as the decree or 
the document upon which the decree is based in order 
to ascertain what it really means. [p. 379, col. 1.] 

Per Ganga Nath, J.—Section 8, Transfer of Pro- 
perty Act, will not apply to the interpretation ofthe- 
sale certificate. The sale certificate which is the 
title deed of the auction-purchaser, will have to be 
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interpreted independently of s, 8, Transfer of Pro- 
perty Act. [p. 385, col. 1.) 

Per Allsop, J.—The word ‘property’ may be used 
in the objective sense of the concrete thing which is 
the subject of ownership or other rights, or it may 
be used in the sense of the rights and interests of the 
owner or other person in that property. It is inthe 
latter senge that the term is used in the Transfer of 
Property Act. [p. 380, col, 1.] 

Per Allsop, J.—When a co-sharer with ths consent, 
express or implied of the other co-sharers erects a 
building on a part of the joint land, there is an im- 
plied contract that he shall be allowed to occupy that 
particular piece of land to the exclusion of the other 
co-sharers so long as the property is joint. He is 
allowed, to that extent, part enjoyment of the 
joint land and his transferee is entitled to the 
same part enjoyment. The provisions of s, 11%, 
U. P. Land Revenue Act, donot affect in any way 
the provisions of the Transfer of Property Act about 
the transfer of the co-sharer’s interests in the land 
with all that is attached to it. [p. 381, col. 2.] 

8. A. from the decision of the First 


Sane nde Meerut, dated March 15, 


Mr. P. M. Verma, for the Appellant. 

Mr. S. N. Gupta, for the Respondents. 

Bennet, J.—The question referred to 
this Full Bench is: 

“Whether the property in the houses in suit 
passed to the plaintiff Khacheru Singh under the 
auction sale of January 26, 1932, or not ?” 

On January 2, 1924, Umrao Singh, 
defendant-appellant, made a simple mort- 
gage of his entire zamindari share in favour 
of Khacheru Singh and others, the plain- 
tiffs-respondents. (The date March 9, 
1918, given in the order of reference for the 
mortgage is admitted to be correct), The 
plaintiffs sued on the mortgage and obtained 
a final decree, and put up the share for sale 
and purchased it themselves on January 
26, 1932. On March 11, 1932. Umrao 
Singh executed a deed of gift of three 
houses in the abadi of the village to his 
daughter-in law, Musammat Chhawari, 


defendant No. 2. On September 5, 1937, 


the plaintiff brought the present suit for 
possession of these three houses. The Courts 
below have decreed the suit. 


his favour stated that the entire zamindari 
interest of defendant No. 1 including his 
interest in the abadi was sold without any 
reservation, the words in the sale certiti- 
cate being hag-in-hagug abadi; and that 
the plaintiff had obtained formal possession 
over the zamindari, The lower Appellate 
Court held that “the houses or material 
thereof as well as the site must therefore 
be taken to have passed to the auction- 
purchaser.” The Court also found that the 
donee was in possession of the three houses 
and that Umrao Singh was living in another 
village, and had let his cultivatory lands. 


\ 
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The case for 
the plaintiff is that the sale certificate in- 
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The argument for the plaiatiff-respondent 
before the Full Bench was based ons. 8, 
Transfer of Property Act IV of 1882, which 
States: 

“Unless a different intention is expressed or neces- 
sarily implied, a transfer of property passes forth- 
with to the tranferee all the interest which the 
tranteror is then capable of passing in the property, 
and in the legal incidents thereof. : 

Such incidents include, where the property is 
land, the easements annexed thereto, the rents and 
profits thereof accruing after the transfer, and all 
things attached to the earth.” 

In s. 3 it is provided as follows: “‘attached 
to the earth” means—...(b) imbedded in 
the earth, as in the case of walls or build- 
ings.” The argument therefore is that the 
sites of the houses have been transferred to 
the plaintiffs by the auction sale, that the 
three houses are attached to their sites, 
and therefore the three houses have been 
transferred to the plaintiffs, and after that 
transfer Umrao Singh had no right or title 
in the three houses which he could trans- 
fer by deed of gift, There are the following 
objections to this theory in the present 
case: 

1. The sites of the houses have not been 
transferred to the plaintiffs. he abadi 
has not been partitioned and Umrao Singh 
only held an undivided share in it, and 
by the auction sale, the plaintifis merely 
acquired an undivided share in the abadi, 
and not the full ownership of any parti- 
cular part of the abadi. The plaintiffs are 
not the owners of the sites, but merely 
of undivided shares in the sites. On this 
being pointed out, learaed Counsel for plain-' 
tiffs had considerable difficulty in stating 
whether his claim was that the plaintiffs: 
acquired the whole of the three houses 
under s. 8 or only undivided shares in the 
houses. Either claim would lead to con-> 
siderable confusion. But it appears quite 
clear to me that s. % is not intended to 
apply in this way to the case of a transfer 
of an undivided share inland. The section: 
refers to “a transfer of property” and in’ 
Para. 2 states “where the property is 
land.” We must therefore have “a transfer . 
of land” andin such a case there will pass 
“all things attached to the earth,” that is’ 


' tothe land which is transferred. The sites , 


of the houses have not been transferred. .. 
Therefore the houses attached to those sites 
have not been transferred. It is only where 
the sites had been transferred to the plain- | 
tiffs that the plaintiffs could claim that the 
houses attached to those sites were also 
transferred under the provisions of s. 8. 

2. Section 2 of the Act states generally : 

“But nothing herein contained shall be deemed ` 
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to affect,........(d) save as provided by s. 57 and 
Chap. 1V, of this Act, any transfer by operation of 
law or by, or in execution of, a decree or order of 
a Court of competent jurisdiction :” 

The plaintiffs claim to have acquired 
their rights by auction sale in execution of 
a decree, and accordivgly the provisicns of 
s. 8 do not apply. This is also shown by 
the fact that s. 8 refers to “a transfer of 
property,” ands. 5 says: 

“In the following sections ‘transfer of property’ 
means an act by which a living person conveys 


property, in present or in future, to one or more 
living persons, etc.” 


Learned Counsel then argued that s. 8 
would apply to the morigage deed by defen- 
dant No. 1 to the plaintifis, and that whatever 
rights were mortgaged, were later sold by 
auction. I do not think that this argument 
is sound. Section & applies to transfers as 
defined in s, 5, the principle that everything 
passes which is not reserved. The reason 
for this princip’e is that there is a privity of 
contract between the parties and that they 
have an opportunity to know the property 
in questicn. But this principle does not 
apply to auction sales, where the principle 
is tuat caly so much passes as is specified. 
TŁe reason probably is that the public are 
invited to bid for the property, and what 
is to be sold should be set out in detail in 
the sale proclamation, and not leit to mere 
inference cr presumpticn. | 

3. The auction sale of theshare in the 
mahal was conducted by the Collector in 
accordance with the Rules of the Governor 
in Council under ss. 68 and 70, Civil Prc- 
cedure (ode; these rules are printed in 


Appendix 6, General Rules (Civil), Vol. IL. 


and date frcm October 7, 1911, with 
amendments. The corresponding rule in 
Volume lis in Chap. IV, p. 48, r. 41, which 
provides: 

“Where property to be sold in execution of a 
decree is (1; agricultural land or any interest in 
agricultural lund, the decree shall be transferred to 
the Collector for execution, under s. 68, Act V of 
1908, and the rules prescribed under that section 
by the Local Government; (2) a garden or land 
ocoupied by a house or appurtenant thereto, or 
movable property, of any description, or is any 
interest in such garden, land or movable property 
the Court shall appoint a Civil Court Amin to 
conduct the sale, unless special reasons render it 
necessary that other agency should be employed; 
in which case such reasons shall be set torth in 
the handwriting of the presiding Judge in the 
order of appointment.” 


These rules lay down that if the land 
occupied by the houses was tu be sold, the 
sale would be conducted by a Qivil Court 
Amin, and not by the Collector. For the 
Collector to have power to conduct such a 
sale, a special order setting forth the reasons 
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would have to be made by the presiding 
Judge in his own handwriting. Such an 
order would of course mention the houses 
and the Oollector in conducting the sale 
would have the houses described, and the 
sale certificate would specifically refer to 
the houses. There was no such order or 
piıocedure in the present case. These 
considerations show that the Collector had 
uo power to sell the houses and did not 
purport to sell the houses, and irom his sale 
of tne share in the mahal, no presumption 
could arise that the houses went with the 
share. The auction sale py the Collector of 
the share in the mahal is also a sale of the 
corresponding share in the abadi, but that 
is quite a different matter. For the various 
reasons giyen above, l consider that 8. th 
Transfer of Property Act, has no application 
tothe present case. . ` 

The order ot 1efererce mentions the 
question whether the houses can be said to 
be “appurtenances” of the zamindari share. 
Jur the plaintilf, no explanation was ullered 
a8 to how tue toree houses ln the present 
case could be appurtenant 10 the zamindart 
share, ncr how the residential house ot a 
zaminaar could be considered appurtenant 
to his zamindazi. lt was pointed ou by my 
learned brother, Iqbal Anwad, J., that when 
azamindar made a usuiiuctuary mortgage 
oi his zamindazi share in a Village, we 
mortgagee did nob expect to occupy the 
residential house of the zamindar. Learned 
Counsei for the plantit rephed that this 
might be the custom, but that the mori- 
gagee had a legal rignt to occupy the house, 
Such a proposition umplies that the house 
18 part of the-zamindare share. A zamindart 
share is a shale in a mahal, ‘Lhe U, P. Land, 
Revenue Act, Act Ili of 1301, dehnes a, 
mahal in 8. 4 (4) aB a) apy local area held, 
under a separate engagement for the paye 
ment of land revenue.” ‘Lhe other ciasses of 
matats (b), (cj and (d) donot apply. ‘Lhe im- 
portant point 18 that the mahalis an “area” 
and such a word cannot include kuuse 
property. The area includes the village 
abadi. but the houses in the abaui, aparib. 
irom iheir sites, belong either to the zamin- 
dars or to the ryois, and do not torm part 
of the mahal. lt a zamundar spends Ks. 10,000 
on building a pucca huuse in piace ot bis, 
kachha house, this expenditure does not 
lnciease the Value of the mahal, aud the 
Other Co-sharers have no right to any share 
in the house or in ils value in Case of & 
partition. ‘he house isthe separate prop- 
erty of the zamindar, and in no sense 18, 
the house jomi properly of the co sharers- 
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a. tha provisions for partition of mzhals in 
Shap. VII, U. P. Land Revenue Act: 
“Section 113.—Tf, in making a partition, it is 
. necessary to include in the 
Building of one portion allotted to one co- 
wharer on land al- sharer the land occupied by 
‘otted to another, a dwelling house or other 
building in the possession 
of another co-sharer, the latter shall be allowed to 
‘etain it with the buildings thereon, on condition 
of his paying for it a reasonable ground rent to the 
“o-sharer in whose portion it may be included . . . " 
There is no provision in any of the 
sections of this chapter that any compen- 
mation is payable to a co-sharer whose house 
«6 of less value than the houses of the other 
so-sharers. In this matter the Revenue 
Jourt partition differs from a Oivil Court 
yartition of houses which are the property 
«fa joint Hindu family, as the Civil Court 
Blivides the house property between the 
members of ihe family, because the house 
əroperty has been owned by the joint 
amily previous to the partition. But the 
mouses of ccesharers in a mahal are not 
«wned jointly by them as part of the mahal, 
she houses are owned separately and sever- 
lly by each co-sharer. This view of the 
“aw has been taken in two reported cages 
f this Court, in each of which I was a 
samber of the Bench, in the first case 
«ith Niamatullah, J., and in the second 
sase with Sir Shah Sulaiman, O. J. In 
«<atar Singh v. Bishambar Sahai (1), the 
«acts were : ` 
“Defendant No, 2 and the plaintiffs were co-sharers 
1a village and defendant No. 2 was the owner of 
«eo buildings in question. As a result of the parti- 
on in the Revenue Court under s. 118, Land 
avenue Act, the site of the building which be- 
nged to defendant No. 2 was assigned to the 
tra of the plaintif .. . The present case has arisen 
yeause defendant No. 2 executed a sale deed of the 
«closure and the buildings in suit, dated January 23, 
M427 in favour of defendant No. 1. The plaintif- 
ypellant contends that defendant No. 2 has no 
p to transfer either the site or the buildings. 
e lower Appellate Court has found that defend- 
at No, 2had no right to transfer the site and has 
anted a declaration that the plaintiff is owner of the 
me, The plaintifi-appellant has come in second 
«peal asking for the relief of possession on the 
“legation that defendant No. 2 had no right to 
ansfer the building .... The effect of the parti- 
on was to transfer the site to the plaintiffs. There 
nothing whatever in s, 118, Land Revenue Act, 
: affect the ownership by defendant No. 2 of the 
lildings, Accordingly we consider that defendant 
<0. 2 remained owner of the buildings. There is 
« restriction on the owner of-a building to transfer 
at building. Under s .6, Transfer of Property Act, 
© owner of property may transfer it unless there 
some legal restriction to the contrary. In the 
esent cage, no such restriction is shown.” 


1) (1929) A L J 1151; 116 Ind. Oas. 869; AI R 
39 “All, 578; 13 R D 661; Ind Rul. (1929) All. 
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The second ruling is Kanhatya Lal v. 
Shera Lal (2) the facts were: 

Musammat Jasoda was a co-sharer in the village 
and she owned the house. There was an auction- 
sale in 1885 by which her gamindari share was 
sold. She became anexproprietary tenant and was 
succeeded by Lala Ram, her adopted son, and in 
May 1929, Lala Ram sold this house to the appel- 
lant ‘defendant). The Court below has found that 
there is no custom by which a ryot can transfer a 
house. It was further found that Musammat Jasoda 
occupied this house as a ryot and her son Lala Ram 
also occupied it as a ryot. The case as argued 
before us in Letters Patent Appeal involves certain 
considerations. These considerations are: what 
are the rights of a gamindar, a co-sharer, when 
there isan auction-sale of his zamindari share? It 
was argued for the respondent gamindar that the 
co-sharer was reduced to the level of the other 
ryots inthe village and that the house owned by 
the co-sharer became non-transferable .... When 
Musammat Jasoda wasa co-sharer, she had a prop- 
Yietary title in three things: (1) a joint right in 
the site: (2) a proprietary right in the materials, 
and (3) a right of residence in this housé on this 
site. By the auction sale we consider that only 
No. 1 was transferred, that is she lost her undivided 
share in the village abadi. But we do not consider 
that she lost her proprietary rights in either (2) or 
(3). In our opinion, the ssle of her undivided share in 


_ the village and in the abadi could not Jessen the pro- 


prietary title which she had in the materials of the 
house and could not lessen her right of residenca 
in that site. Before the auction sale she had a 
right of transfer of this house. This was apart 
from her ownership of an undivided share in the 
abadi. By the auction sale she did not lose her 
right of transfer of the house but she retained this 
right of transfer, and the exercise of this right of 
transfer in May 1929 by her adopted son conveyed 
a full title in the materials of the house and in the 
right of residence in the house to the appellant. 
We consider that a distinction should be drawn 
between the position of persons who have been 
zamindars and who, in their capacity as zamindaras, 
own houses and the position of persons who are 
mere ryots In the case of a mere ryot, the zamindar 
grants a license to the ryot to make a residence. 
Such a licence remains a licence and the ryot has no 
right of transfer of the house which he makes in pur- 
suance of such licence. But the house built or bought 
by a zamindar is a transferable house and such 
rights of transfer do not cease when the zamindar 
loses his rights in the village.” 


“It is to be noted that in each of these 
cases the owner of the house lost his zamin- 
dari share, in the first. case by the house 
being placed in a mahal in which he was 
not a co sharer, and in the second case by 
auction sale of the zamindari share. The 
situation produced was in each case the 
same, that the owner of the house had no 
zaminiari share in the mahal in which the 
house was situated. Ín each case it was 
held that the owner of the house remained 
owner and had aright to transfer the 
house with the right of residence and not 

J 1118; 158 Ind. Oas. 637; AIR 
0 DA Te. 1935 A L R 1004; 1935 R Ð 
471; 8R A319. 
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merely the materials. Various rulings have 
been mentioned by Counsel and in the order 
of reference, but the cases dealt with are 
not similar ta the present case. Abu Husan 
v. Ramzan Ali (3), dealt with case where 
the father-of one Kadir Ali Khan had 
bought a whole village and with ita killa 
or fort, which had always been occupied 
afterwards by the family. On p. 382* the 
Oourt held : 

“Ag the building in question would seem to have 
belonged to Kadir Ali Khan qua-zamindar, and as 
his gamindari rights and interests were brought to 
sale in 1873 and purchased by the plaintiff-appel- 
lant, the presumption is that the killa was included, 
unless there is anything to show that it was excluded 
expressly or by implication.” 

This case differs on several points. The 
sale was of a whole village, and there was 
no question of co-sharers. The sale was in 
1873 by the Civil Court apparently and no 
question arose that the Collector had no 
power to sell houses. . The sale was not of 
a zamindari share but of the “rights and 
interests in the village of Hajipur.” The 
contest was not between an auction-pur- 
chaser and the former owner, but between 
the auction-purchaser and a rival decree- 
holder who after the auction sale to the 
plaintiff, bad caused the building to be 
attached and proclaimed for sale. There was 
no question of the former owner remaining 
in occupation of the building as an expro- 
prietary-tenant. Banke Lal v. Jagat Narain 
(4), was alsoa sale wnich “at all events 
included the 20 biswas share of the judg- 
ment-debtors in Mouza Saidpur”; (p. 1707). 
There: was, therefore, no question of the 
sale of a co-sharer. The sale was in 1885, 
so the sale was by the Civil Court. The 
representatives of the judgment debtor 
were Ram Sarup and Piari Lal (p. 1697). On 
p. 172t the question is stated thus: 

“The firs) question to be considered in these 
appeals is whether the execution sale of November 
20, 1885, in fact included Hawkins Kothi and 
Begum Bagh. The sale notification describes the 
property as ‘Mauza Saidpur Hawkins.’ It describes 
the judgment-debtors’ interest as ‘20 biswas with 
gardens belonging to Ram Sarup and Piari Lal.’ 
Hawkins Kothi is a piece of laud surrounded by 
a wall, and including a kothi or house, certain 
Out-houses, and ‘certain ands cultivated by 
tenants, Begum Bagh is another enclosure consisting 
mainly of a garden, but also apparently including 
a kothi, There is no doubt that both Hawkins 
Kothi and Be Bagh are included within the 
area of the village Saidpur.....The only question 
I think is as to the kothis and the out-houses 
attached to them. As to these I have no doubt 
whatever that it was fully intended that they 
should be sold with the rest of Saidpur. They are 

(3) 4 A 381; A W N 1882, 73. 

(4)22 A 168; A W N 1900, 31. 
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specifically mentioned in the application for execution 
and in the warrant of attachment,” 

The judgment then corrects the view ol 
the trial Court, and proceeds on p. 173* ; 

“Now in the entire absence of evidence to th» 
contrary, I think that a kothi or other building, 
situate within the zamindari area is included in anc 
passes with the zamindari.” 

Learned Counsel for the plaintifi-respon: 
dent wishes to read this sentence as am 
isolated proposition of law. This is incor 
rect, as the sentence does not say “in the 
entire absence of evidence” but “in the 
entire absence of evidence to the contrary” 
and this indicates that the learned Ohied 
Justice had regard to the evidence in sup: 
port of his proposition, evidence which he 
had just set out, and evidence which he hadi 
to weigh, as ihe case was a first appeal, 
And if he were laying down a general pro 
position, he would have said “within a 
zamindari area” and not within the zamin- 
dari area; the use of the definite articles 
shows that he was referring to the parti- 
cular zamindari in question, and not to 
zamindari aa a general proposition. Fur- 
ther, if the learned Chief Justice were 
laying down a general proposition, he wouldi 
have followed it up by saying that in the 
present case there was the evidence im 
support of it which he had already enume: 
rated. 

In my view this ruling deals with the 
particular facia of the case, and lays down 
no general proposition. Sakhawat Ali Shah 
v. Muhammad Abdul Karim Khan (9), wasa 
decided by Muhammad Rafiq, J. on the 
ground that oniy the zamin dari share lot No. 1 
in the inventory of property to be sold, wass 
sold to the plaintiff and lot No. 9 the 
(share in the) killa was not sold, and there- 
fore the sale of the zamindari snare would 
not include a sale of (a share in) the killa. 
Knox, J. held on p. 617 : 

“The dakhilnama and the sale certificate upon 
which he relies are vague in their terms. Even if 
we take them gs they stand, they do not show that 
the killa was sold.” 

This indicates that he considered that 
specific mention of a share in the killa was 
necessary in the sale certificate ifthe sale 
was to comprise the share in the killa. Durga 
Singh v. Bisheshar Dayal (6), was a case 
of pre-emption and the question arose on 
pp. 223 and 2244 whether a factory, fort and 
grove can be regarded as a part and parcel 
of, or appurtenant to a zamindari, and 

(5) 38 A 59; 31 Ind. Cas. 809, A I R 1915 All, 408; 
13 A LJ 1098. 

(6) 24 A 218; A W N 1902, 27. 
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would pass as such on a sale of the 
zamindari. It is pointed that Abu Husan 
V. Ramzan Ali (3), already discussed, was 
decided on the point that the killa was 
occupied by the former owner qua-zamin- 
dar as a dwelling house. An earlier 
ruling is quoted with approval, Salig 
Ram v. Debi Parshad (7), which 
lays down that the right of pre- 
emption was only intended to extend 
to the ordinary rights of a zamin- 
dar in the village aod tosuch buildings 
in the village as are held ordinarily with 
such zamindari rights, and that it does 
not extend to such properties, as for in- 
Stance, a family residence or an indigo 
factory. 

_, I think that the exclusion of such build- 
ings from pre-emption is because they would 
Dot pass on a sale of zamindari rights, and 
if they were to pass, they would have to be 
specifically mentioned in the sale deed, in 
which case they would be something dise 
tinct from zamindari. In Asghar Roza 
Khan v. Mahomed Mehdi Hossein Khan 
(8), one Ahmad Reza had four sons, of whom 
two were defendants, Asghar Reza and 
Dilawar Reza. Another son, Haider Reza, 
mortgaged his share in pergunnah Surjap*re 
to Nawab Syed Lutf Ali, and later sold it 
to him in a deed of 1883 mentioning bazars. 
The vendee was the predecessor of the 
plaintiffs. Another son Safdar Roza also 


mortgaged in 1876 to the same person and‘ 


a suit was brought and sale certificate 
obtained for the share in the pergunnah. 
Defendants obstructed and plaintiffs sued, 
and the right to four items of property 
set out on p. 507* was in dispute. Defence 
claimed that these items were not appur- 
tenant to Surjapore. “With respect to 
Kutubgunge, they alleged, it was their 
mukarrari istemrary ancestral property, 
and it was also that of Haider Reza and 
Safdar Reza,” and that that decision was 
res judicata (p. 559*). This property was 
“an undivided share of a village and bazar 
called Kutubgunge” (p. 5574). The trial 
Court decreed the full claim of the plain- 
tiffs, and the High Oourt upheld the deci- 
sion except for holding that the sale cer- 
tificate did not convey to the plaintiffs the 
ryoti interest of Safdar Reza in the 
Kutubgunge bazar but only his zamindari 
interest holding that res judicata applied 
(p. 560*). Tbeir Lordships of the Privy 
Council held that there was no res judicata 
(7) IN W P 38 (F B). 

pons 556; 30 I A 71; 8 Sar.439;7 O W N 482 
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as both parties claimed from Ahmad Reza 
in whose favour the dscision was given. On 
p. 563* the case about the bazar in dispute 
is stated thus by their Lordships : 

“The other, which was then (and is now) in dis- 
pute, had been built by a female ancestor of the 
then plaintiff Ahmad Reza, and was claimed by 
him as part of his share in the eamindari. It was 
apparently held under a lease or a succession of 
renewable leases in respect of which a ground-rent 
was payable to the zomindars. The question in dis- 
pute was who was entitled to the profit rental. 
Ahmad Reza claimed it all as his. The other zamin- 
dar, 4. e. the then defendant, claimed a share of it. 
The decision was in favour of Ahmad Reza. Nei- 
ther party claimed the bazar as property severed 
from the zamindari.” 

-On p. 564* plaintiff relies on the following 
words : 

“The deed of 1883 contains no words of exception 
or reservation, and is ample in point of language to 
pass all Sayad Haidar Reza’s interest in the zamin- 
dari, including the land on which the bazar was 
situate. His interest in the houses on that lend and 
in the profit rents derived from them would pass 
by the deed in the absence or words showing an 
intenticn to retain them.” 

The deed of 1823 is the sale deed set out 
on p. 558* and as already stated it set out 
that all ‘hats, bazsr, gunges, etc.” were 
sold to the plaintiffs’ predecessors. Their 
Lordships also stated of the share of Safdar 
Ali that: 

“The description in the certificate is again quite 
sufficient to pass his interest in the bazar in the 
absence of any words showing an intention to ex- 
clude it,” 

I consider that the quotations given on 
p. 561* are not intended to be general pro- 
Positions of law, but are intended to refer 
to the particular case which their Lord- 
ships had described on p. 563*, where the 
bazar had been successfully claimed previ- 
ously by Ahmad Reza “as partof his share 
in the zamindari.” I do not think that 
these quotations can be applied to the pre- 
sent case, where there had been no such 
previous right established, aud where there 
was no question of income arising from a 
bazar to a zamindar, but of the residential 
houses of the zamindar. In Ghazanfar Ali 
v. Muzaffar Ali (9), it was held that the 
rule of English Law to tke effect that 
whatever is affixed to the land becomes a 
part thereof does not apply to India, and 
therefore where one Muslim brother builds 
on land owned by him and his brother in 
equal shares, his brother has no right in 
the house so built. No other ruling of 
importance was shown. For the reasons 
previously given, my answer to the refer- 
ence is: “The property in the houses in 


(9)A I R1936 Lah. 511; 164 Ind. Cas, 262; 39 PLR 
387; 9 R L 27. 
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suit did not pass to the plaintiffs Khacheru 
Singh, etc., under the auction sale of Janu- 
ary 26, 1932.” 

Iqbal Ahmad, J.—I agree that the 
answer to the question referred to this Full 
Bench must be that the property in 
the houses in suit did not pass to 
the pluintifis under the auction sale of 
January 26, 1932. The sale certificate on 
the basis of which the plaintiff-respondents 
claim title tothe three houses in dispute 
no doubt describes the property purchased 
by the plaintiffs as the zamindart share of 
Umrao Singh, defendant: appellant, together 
with all the abadi rights (mai jami haq-i- 
hagug abadi), but these words, in my judge 
ment, are not of sufficiently wide import to 
include the residential houses of Umrao 
Singh. The words haq i-haguq abadi denote 
such rights as a person has in the abadi of 
the village in his capacity asa zamindar, 
e. g. the proprietary rights in the site of 
the houses of tenants aud raiyats, in vacant 
sites within the ambit of the abadi and 
in thesite of a market (bazar) in the 
village. These rights are valuable rights 
and entitle the zamindar, in the absence of 
a custom to the contrary, to realize market 
dues and other customary dues from the 
tenants and the raiyats. Such rights are 
prima facie appurtenant or adjunct to the 
zamindari right owned by the zamindar 
and therefore in the absence of a clear indi- 
cation to the contrary, pass along with the 
transfer of the zamindari right. But the 
case of the residential house of a zamindar, 
be he the owner of the entire village ora 
mere co-sharer inthe same, stands on a 
totally different footing. In site of sucha 
house his proprietary right is in proportion 
tothe share owned by him in the mahal. 
If he isthe owner of the entire mahal he 
owns the whole of the site. On the other 
hand, if he is a mere co-sharer in the mahal 
his proprietary interest in the site will be 
to the extent of the share owned by him 
in the mahal. But so far asthe residential 
house itself is concerned, he is the sole 
proprietor of the same and his proprietary 
interest in the buildiug is in no sense 
appurtenant to his proprietary rightas a 
zamindar of the mahal. The proprietary 
right that he hasin the site of the residen- 
tial house is the right vested in him in the 
capacity of a zamindar of the mahal, where- 
as his proprietary right in the residential 
house is in consequence of the investment 
made by himin erecting the building and 
is totally disconnected with his proprietary 
interest in the mahal. 
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Ordinarily when a zanindar builds è 
residential house he does so with the inten: 
tion of providing 4 shelter for himself and 
his family and not with the object of ene 
hancing the value of his proprietary inter- 
est inthe mahal. The ownership of the 
residential house is therefore referable not 
to his zamindari interest in the mahal but 
to the intention of having a home for him- 
self and his family. It follows that the resi- 
dential house of a zamindar is a separate 
unit and in nosensea part and_ parcel of 
the proprietary right owned by him in the 
mahal. In this view of the matter, on the 
transfer of the proprietary interest of a 
zamindar in the mahal, his residential 
house cannot, unless specifically transferred, 
pass to the transferee. 

In the present case the plaintiffs claimed 
title to the three residential houses of 
Umrao Singh on the basis of the auction 
purchase made by them, but the description 
of the property scld as contained in the 
sale certificate does not, for the reasons 
given above, include the residential houses, 
and as such, the plaintiffs’ claim must fail. 
The view that I take is in consonance with 
the decision of this Courtin Kanhaiya Lal 
v. Sheva Lal (2). It was held in that case 
that so far as the residential house cf a 
co-sharer is concerned, he has proprietary 
title in three things; (1) a joint right in 
the site; (2) a proprietary right in the 
materials ; (3) a right of residence in the 
House ; and it was held that by aucticno-sale 
of the zamindari share only the cc-sharer's 
right in the site passed to the auction-pur- 
chaser and not his proprietary rightsin (2) 
and (3). Reliance is, however, placed on 
behalf of the plaintiffs on s. 8, Transfer of 
Property Act, which inter alia provides that 

“unless a different intention is expressed or neces- 
sarily implied, a transfer of property passes forth- 
with to the transferee, all the interest which’ the 
transferor isthen capable of passing in the pro- 
perty, and in the legal incidents thereof. Buch in- 
cidents include, where the property is land ...all 
things attached to the earth.” 

It is pointed that the phrase ‘attached 
to the earth” has been defined by s. 3, as 
meaning inter alia “imbedded in the earth, 
as in the case of walls or buildings,’ and 
it is argued that as the three residential 
houses were imbedded in the earth they 
must be deemed to have passed to the 
Plaintiffs on the auction-purchase of the 
zamindari share made by them. The short 
answer to this contention is that s. 8, is 
included in Chap. II, Transfer of Property 
Act, which deals with ‘transfer of property 
by act of parties,” and consequently s.8, can 
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have no application to -cases of compulsory 
sales in execution of decrees. Apart from 
this, evenin casesof voluntary transfer, I 
-am not prepared to hold that on the transe 
fer of the zamindari right the residential 
house of the zamindar, unless expressly 
transferred, passes to the transferee. The 
rule enacted by a. 8, Transfer of Property 
Act that “a transfer of property passes forth- 
with to the transferee all the interest which 
the transferor is then capable of passing 
in the property” is not an absolute rule of 
universal application, but holds good only 
if adifferent intention is not “expressed or 
necessarily implied.” That this is so clear 
from the words “unless a different intention 
is expressed or necessarily implied” in the 
opening portion of s. 8, and from the deci- 
sion of their Lordships of the Privy Coun- 
cil in Narayan Das v. Jatindra Nath (10). 
Their Lordships observed that : 

“In India there is no absolute rule of law. that 
whatever is affixed or built on the soil becomes 


part of it, and is subject to the same rights of proper- 
ty as the soil itself.” 


Ifa zamindar transfers his zamindari 
share bya deed, without expressly includ- 
< ing or excluding his residential house from 
the operation of the deed, he must, in my 
judgment, by necessary implication, be 
deemed not tohave transferred the resi- 
dential house, even though the deed recites 
that the zamindari share along with the 
abadi rights and other rights appertaining 
to the zamindari are transferred. The 
exemption of the résidential house from the 
transfer,must in such a case, be necessarily 
Implied in view of the fact that the owner- 
ship of such a house vests in the zamindar 
not by virtue of hisowning proprietary inter- 
est in the mahal, but because he invested 
his money in order to providea residential 
house for himself and his family. Ordinarily, 
in assessing the value of the zamindari 
share of a zamindar one does not take into 
account the value of his residential house 
and this is soas the residential house is 
always looked upon as an item of property 
totally disconnected with the zamindari 
right. Apart from this, a human being’ 
parts with his residential house asa last 
resort for the simple reason that it is of 
Paramount importance to him to have a 
place for himself and his family to live in. 
He therefore attaches peculiar value to his 
residential house and if he intends to 
transfer the same, one would expect a defi- 


(10) 54 O 669; 102 Ind. Cas. 198; AI R1927P 0 135; 

1; 29 Bom. L R 1143; 53 M 

L J 158; 310 W N 985; (1927) M W N 461;8 PLT 
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nite mention of the fact being made in the 
deed that not only the zamindari but also 
the residential house is being transferred. 
I therefore hold thaton the transfer of 
zamindari share, the residential house ofa 
zamindar does not pass to the transferee 
unless that house has been expressly trange 
ferred by the deed. 

Reliance was placed on behalf of the 
plaintiff-respondents on the decisions cf 
this Courtin Abu Husan v. Ramzan Ali (3) 
and Banke Lal v. Jagat Narain (+) and on 
the decision of their Lordships of the Privy 
Council in Asghar Reza Khan v. Mohammad 
Mehdi Hossein Khan (8). My learned 
brother Sir Edward Bennet, J. has, in the 
course of his judgment, given detailed 
reasone for distinguishing from the present 
case the decision in Asghar Rezh Khan v. 
Mohammad Mehdi Hossein Khan (8) and I 
am therefore relieved from the necessity of 
Tecapitulating those reasons. I am, however, 
with great respect unable to assent to the 
proposition laid down by this Court in Abu 
Husan v. Ramzan Ali (3). In the last 
mentioned case the “rights and inter- 
ests’ of a zamindar in a certain 
village were sold in execution of a 
decree. The zamindar had a residential 
house in the village and it was held that : 

“in the absence of proof that such building was 
excluded from sale, the sale of his rights and 


interests in the village passed such building to the 
auction-purchaser,.” 


In the course of the judgment the learned 
Judges observed that “asthe building in 
question would seem to have belonged to 
Kadir Ali Khan qua-zamindar...the pre- 
sumption is” that the building was included 
in the sale. I have already given my 
reasons for holding that it is wrong to 
assume that a zamindar owns his residential 
house “qua zamindar The assumption 
made by the learned Judges that the house 
“belonged to Kadir Ali Khan qua- 
zamindar” was not justified and the con- 
clusion based on this wrong assumption 
must therefore be erroneous. In Banke 
Lal v. Ramzan Ali (4) one of the questions 
that ‘arose for consideration was whether 
or not the residential house ‘kothis) of a 
zamindar passed on an auction-sale of his 
zamindari, and Strachey, O. J. held that 
it did, In support of this conclusion the 
learned Chief Justice observed that the 
residential house was “specifically men- 
tioned in the application for execution 
and.in the warrant of attachment.” He 
also made reference to a list appendedsta 


the report of the Amin and observed that 
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the report read along with the list 
“shows clearly” that the residential house 
was in fact attached. After arriving at 
this conclusion, he proceeded to cbserve 
coe in the entire abeence of evidence to the 
contrary, I think that a kothi or other building 
situate within the gamindari area is included in 
and passes with the zamindari.” 


I take this passage to mean that as the 
evidence inthe case showed that the resi- 
dential house was in fact attached and 
sold and there wasno evidence to the 
contrary, the conclusion was irresistible 
that the residential house was included 
in the auction-sale and passed to the 
auction- purchaser. But if the learned 
Chief Justice intended tolay down as a 
general proposition that on the sale of 
the zamindari share the residential house 
of a zamindar passes to the auction- 
purchaser. I must, for the reasons already 
indicated, with all respect. express my 
dissent It may be pointed that Banerji, J. 
who was also a party to the decision 
did not express any opinion on the 
point. f h 

Allsop, J.—Khacheru Singh, Kashi 
Ram and Sisram Singh instituted a suit 
against Umrao Singh and Musammat 
Chawara in order to obtain possession 
of three houses in the village of Nawala 
Kalan, pargina Gurmukhteshwar, Tehsil 
Hapur inthe District of Meerut. Their 
allegations were that defendant No. 1 
Umrao Singh had been a _ co-sharer in 
the zamindari of this village, that the 
plaintiffs oa Janusry-26, 1932, had bought 
the whole of his share at an auction 
sale with all rights in the abadi, etc. 
and had been put into possession, that 
Umrao Singh afterthe sale had had no 
rights in any houses in the abadt except 
such rights of occupancy as he might 
have as an ex-proprietary tenant. that Umrao 
Singh at the time of the sale was in 
possession of the three houses in suit and 
that after the sale his possession became 
that of an ex-proprietary tenant, that the 
tenants in the village in suit had no right 
to transfer their houses or the sites thereof 
and that on March 11,1932, Umrao Singh 
had made a gift of the three houses in 
euit to defendant No. 2 Musammat Chawara 
and had given her actual possession. 
They maintained that the possession of 
Musammat Chawara was that of a tres» 
passer and that the plaintiffs were entitled 
to possession over the houses. 

Musammat Obawara did not appear. 
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Umrao Singh putina written statement 
in which be admitted that he had made 
a gift of the houses to Musammat Chawara 
but alleged that he was in joint possession 
of the houses with the donee. As for the 
sale of his share, he admitted that there 
was a sale only of the Sahrai, 4.e. of the 
fields and otherland which was not part 
of theabadi. He alleged that the houses 
in suit had never been mortgaged or 
sold, that he had never been in possession 
of them as an ex proprietary tenant, but 
before the gift had beenin possession as 
full owner of them. In para. 13 of his 
written statement he alleged, as I have 
already said, that only the Sabrai had 
been mortgaged and he alleged further 
that thet had been sold and was in the 
possession of the plaintiffs. The issues 
framed were whether the plaintiffs were 
the owners of the houses in dispute, 
whether Umrao Singh had any right to 
make a gift ofthe property in suit to 
Mucammat Chawara and whether the gift 
was binding on the plaintiffs. The learned 
Munsif in whose Court the suit was 
instituted passed a decree in favcur of tbe 
plaintiffs The lower Appellate Court 
dismissed the appeal’ by Umrao Singh. 
A second appeal was instituted in this 
Court. It came before a Single Judge who 
referred it to a Bench of- two Judges. 
That Bench decided that they should refer 
a question toa larger Bench. This question 
was as follows : 

“Whether the property in the houses in suit 
passed to the plaintiff Khachheru Singh under the 
auction-sale of January 26, 1932, or not ?” 

This question was argued before a 
Bench of three Judges who have now 
referred itto a Bench of five Judges and 
itis asa member of that Bench that] 
am delivering thisjudgment. The plaint- 
iffs in support of their title tothe houses 
produced a certificate of sale, dated 
January 26,1932. This set forth that they 
had purchased certain shares in the 
villages of Nawada Kalan at a sale in 
execution of a decree against Umrao 
Singh andhis son Girwar Singh and that 
the interests purchased included all rights 
in the abadi and the Sahrai and the waste 
and barren land and salt, pasture land, 
cattle sheds, trees, etc. The question is 
whether therights in the three houses in 
suit which were dwelling houses in the 
abadi, the property of Umrao Singh, 
were transferred by the sale upon the 
basis of which this certificate was based. 
It is not denied that the sale - took 
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place in execution of a final decree for 
sale of property mortgaged by Umrao 
Singh. 

I did not understand the learned Counsel 
for the appellant to contend that the propere 
ty described in the sale certificate wasin any 
way different from that described in the 
deed of mortgage, butit had been suggested 
by one of my learned brothers that the sale 
certificate must be construed indepen- 
dently of any other document, and that on 
a proper Construction of it, it should be 
held that the dwelling houses of the 
zamindar,i.e.of Umrao Singh, were not 
included in the property sold. The argu: 
ment is that the Court was not bound to 
sellthe whole mortgaged property and, 
‘even if itdid do so we do not know 
exactly what was mortgaged because the 
deed of mortgage is not upon the record. 
It certainly does not appear from the 
pleadings in the trial Court or from the 
judgments of the learned Munsif or the 
learned Judge of the lower Appellate 
Court that the question was ever raised that 
the property sold was only part of the 
property mortgaged. A sale certificate is 
not an instrument which operates to 
transfer property. The auction-purchaser 
acquires his title at the time of the sale or 
its confirmation of the sale. The sale 
certificate is only evidence of title. As it 
is required by law to be reduced to 
writing, it is possible, if there is no 
ambiguity about it that it must be 
accepted without further enquiry, but if 
it contains any latent ambiguity, the Court 
in construing it may certainly be referred 
to other evidence such as the decree or the 
document upon which the deeree is 
based in order to ascertain what it really 
meane. 

It seems to me that the certificate of 
sale is expressed in the very widest terms 
and thet it includes all the property which 
Umrao Singh as zamindar held as a 
co-sharer in the mahal. I should say 
myself that that property included any 
buildings which he had erected on the 
joint land of the co-sharers with their 
consent, express or implied, and which he 
was occupying asa zamindar and in no 
other capacity. If, however, there is any 
doubt about the meaning of the words 
which imply that all his rights in the 
abadi were transferred, I consider that the 
plaintiffs would be entitled ,to have an 
oppor:unity to prove that the Court at the 
sale transferred all the property mortgaged 
which included the buildings and that 
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it would be unfair to them to base a 
decision upon the finding that the Court 
was transferring something less than the 
property mortgaged or that that property 
did not include the buildings without 
giving them an opportunity to produce 
such evidence. On the pleadings, they 
were never given such an opportunity in 
the trial Court because the question was 
never raised. I believe that it has through- 
out been assumed that the property 
mortgaged was the property sold, as indeed 
seems to be the inference from Umrao 
Singh’s own allegation in para. 13 of the 
written statement, and if that is so, tke 
further question arises whether the proe 
perty mortgaged would include the three 
houses in suit. This mortgage was effected 
by an agreement between the parties and 
the provisions of s. 8, Transfer of Property 
Act, would apply to it. This section 
is, in so far as it is relevant,in the following 


terms : 

“Unless a different intention is expressed or 
necessarily implied, a transfer of property passes 
forthwith to the transferee all the interests which 
the transferor is then capable of passing in the 
property and in thelegal incidents thereof. Such 
incidents include where the property is land the 
easements annexed thereto, the rents and profits 
thereof accruing after the transfer and all things 
attached to the earth.” 


The term ‘attached to the earth’ means 
under s. 3 of the Act : 
“(a) rooted in the earth asin the case of trees 


and shrubs, (b) embedded in the earth as in the 
case of walls and buildings . ... .." 

It follows from this definition that a 
transfer of land includes ‘a transfer of any 
buildings upon the land whether they 
are dwelling houses or otherwise, Umrao 
Singh transferred his share in the mahal. 
A mahal under the provisions of s. 4, Land 
Revenue Act, is: i 

“(a) any local area held under a separate engage- 
ment for the payment of land revenue ..,..; (b) any* 
revenue-fres area for which a separate Record of 
Rights has been framed......; (¢).....any grant of 
land made......Under the waste land rules; and 
(d) any other local area which the Local Govern- 
ment may by general or special orders declare to 


be a mahal.” 

A mahal is an area of land and a 
transfer of a share in a mahal is a transfer 
of a share in the land comprised in that 
area. There can be no doubt that the 
abadi of a village is included in the area of 
a mahal and the land of the abadi is 
part of the land in the mahal. Umrao 
Singh by his deed of mortgage transferred 
his share in the mahal and therefore he 
transferred his share in the land of the 
abadi and it seems to me on the clear 
meaning of s. 8, Transfer of Property Act, 
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that he transferred any buildings to which 
he was entitled standing on that land, 
My learned brothers whose judgments I 
have had the advantage of seeing, have 
given various reasons for thinking that 
the provisions ofs. 8, Transfer of Property 
Act, do not apply to the facts of this case. 
One of these I have already mentioned. 
With others I will now deal. 

In the first place, it is suggested that 


‘the sites of the houses have not been 


transferred to the plaintiffs because Umrao 
Singh owned and transferred only an 
undivided share in the abadi. The learned 
Judge who makes this suggestion considers 


| that s. 8 is not intended to apply tothe case 
_of a transfer of an undivided share in land. 


The word property may be used in the 
cbjectiye sense of the concrete thing which 
is the subject of owaership or other rights, 
or it may be used in the sense of the 
rights and interests of the owner or other 
persons in that property. Ihave no.doubt 
that it is in the latter sense that the term 
is used in the Transfer of Property Act, 
A mortgage is a transfer of property and 
it isa transfer only of certain interests 
appertaining to the mortgagor. Section 44, 
Transfer of Property Act, deals with the 
transfer by one of two or more co-owners 


_of, immovable property of his shares of such 


property. Wher he transfers his share, he 
transfers immovable property within the 
meaning of the Act. Let us take the case 
of a sale. If Umrao Singh had sold his 
share, he would have ceased to become a 
co-owner of the land in the mahal and 
the veodee would have become a co-owner 
in his place. The property which was the 


< subject of the sale would have been land 


and therefore it seems tə me impossible 
to say that the ownership of the land and 
theref{.re the land itself had not been 
transferred. In the present case, I have 
no doubt that the mortgage was a tranefer 
of an interest in the land and that the sale 
on the basis of the mortgage resulted in a 
transfer of the land. | can see no reason 
therefore why the provisions of s. 8, 
Transfer of Property Act, should not apply, 
A secund point is that s. 8 does not 
apply because the sale was not a transfer 
by act of parties and because under the 
provisions of s. 2, Transfer of Property 
Act, the provisions ofthe Act do not apply 
to transfers in execution of decrees. It 
is of course true that the provisions of 
s. 8 do not apply directly to the transfer 
effected by the sale in execution of the 
decree, but if the property sold was the pro- 
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perty mortgaged, then we have to see what 
was mortgaged and the provisions of s. 8 
do apply to the mortgage. As I have said 
earlier in this judgment, I do not believe 
it was ever contended that the terms of the 
sale certificate were in any way different 
from the terms of the deed of mortgage. 
If the Oourt sold the property mortgaged, 
then we have to see what was mortgaged 
andin construing the deed of mortgage, 
we should have to apply the provisions of 
s. 8, Transfer of Property Act,” 

A third point is that the auction-sale 
of the share in the mahal was conducted 
by the Collector in accordance with the 
Rules of the Governor-in-Council under 
ss. 68 and 70, Civil Procedure Code, and 
that a Collector is not entitled to sell 
houses. This argument if it were carried 
to its logical conclusion would, I think, lead 
to curious results. Let us say that there 
was no doubt about the terms of the 
mortgage or the terms of the sale certificate. 
Let us assume a case where the zamindar 
quite clearly and definitely said that he 
was mortgaging his share in the mahal 
including Lis dwelling house and that the 
final decree said in so many words that 
the maha!-was to be sold including the 
dwelling house. In that case, would the 
Court not have to transfer the final decree 
for sale to the Oullector for execution and 
would the Collector not be entitled to sell 
the Louse of ihe zamindar at the same 
time as tke cther property in the mahal ? 

In the present case, the whole argument 
based on s. 8, Transfer of Property Act, 
is that the mortgage of the mahal must 
be assumed to have included the mortgage 
of the zamindar's dwelling house and that 
the decree for sa'e included a decree for 
the sale of the whole mortgaged property 
including the dwelling houses. The posi- 
tion therefore is exactly the same as it 
would have been if it had been specifically 
stated in the deed of mortgage and in 
the decree for sale that the dwelling houses 
were being sold as part of the mahal. 
The rule of the Court given in Ohap. IV, 
r. l1, is merely by way of administrative 
direction and is not, I think, a rule of law. 
If the Court made a rule of procedure 
under s. 122, Civil Procedure Code, that 
would be a rule consistent with that Uode 
and would find its place in the rules of 
Sch. I. The rules of law for the conduct 
of sales are found in O. XXI, r. 65 and 
s. 68, Civil Procedure Oode. The Local 
Gcvernment has notified that the execution 
of decrees which involve the sale of a mahal. 
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or a snare ina Mahal shall be conducted 
by the Oollector and if the sale of a mahal 
necessarily implied the sule of buildings 
standing on the area of land in the mahal, 
then the sale must be conducted by that 
officer. Rule 11 (2), Chap. IV of the General 
Rules (Civil) means only that an Amin of 
the Uourt shall couduct the sale if the 
sale is of property which under the Rules 
of the Loca! Government would not be 
sold by the Collector. For these reasons, 
1 do not think that it can be said that the 
houses could not have been sold because 
the Oollector was conducting the sale of 
the mahal. Rule 11 (2) applies equally 
to gardens and l do not suppose tnat 
it would be argued that a garden in a mahal 
_ could not be sold by the Collector if the whole 
mahal or a share of it was the subject of 
the sale. 

One of my learned brothers mentions that 
the order of reference by the Bench of two 
Judges raises the question whether the houses 
in suit could be described as appurtenances 
to the zamindari and he is of opinion that 
they could mot 'be so described because the 
other cosharers in the zamindari would 
have no 1ight in them. He refers to the 
provisions of s. 118, Land Revenue Act, 
whicu is in the following terms: . 

“lf in making a partition it is necessary to 
include in the portion allotted to one co-sharer 
the land occupied by dwelling houses or other 
buildings in the possession of another co-sharer, the 
latter shall be allowed to retain it with the build- 
ings thereon, on condition of his paying for it a 
reasonable ground rent to the cosharer in waose 
portion it may be included.” 


This is a pruvision describing what shall 
be done in the case of a partition. lf 
one cc-sharer erecis a building upon the 
joint land witn the consent, express or 
uLplied of the other co-snarers, 1 have no 
doubt that the cther co-sharers are not 
entitied to a share in the building. It 
wouid obviousiy be inequitable to allow 

them to benetit irom the expendituwe 
` incurred with tueir consent by the cc-sharer 
who erected the building. Although there 
is no statutory provision in law upon the 
point, 1 think that substantially tue same 
Tule might apply to a building in a town 
on land held by tenants-in-common or to 
a building on land held by members of 
a joint Hindu family erected by oue of 
the members of the tumily ous ot his 
separate funds. A building in partition 
would go to the person wuo buiil it and 
if that were not possible, he would probably 
beentitled to some compensation from the 
other co-sharers. To say that other co-suarers 
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have no rightin a building built by one 
of their number is not the same thing as 
saying that the building is nob appur- 
tenant to the share of the person who 
built it. Section 44, Transfer of Property 
Act, is in the following terms: 

“Where one of two or more co-owners of immovable 
property legally competent in that behalf transfers his 
share of such property or any interest therein, the 
transferee acquires as to such share or interest 
and so far as is necessary tu give effect to the 
transfer, the transferor’s right to joint possession 
or other common or part enjoyment of the pro- 
perty we...” 

When a cosharer with the consent- 
express or implied of the other cc-sharers 
erec!s a building on part of the joint land 
there is an implied contract that he shall 
be allowed to occupy that particular piece 
of land to the exclusion of the other 
co-sharers s> long as the property is joint, 
He is allowed to that extent part ‘enjoyment 
of the joint land and it seems to me that his 
transferee is entitled to the same part enjoy- 
ment. With the greatest defference I do not 
see that the provisions of s. 118, Land 
Revenue Act, affect in any way the pro- 
visions cf the Transfer ‘of Properly Act 
about the transfer of the co-sharer’s interests 
in the land with all that is attached to it. 
Indeed if the dwelling house cf a zamindar 
has nothing to do with the zamindarti, it 
seems that there was no particular reason 
for mentioning it in the provisions for 
the partition of the zamindari property. 


Another reason given for not applying 
the provisions of s. 8, Transfer of Property 
Act, is that the dwelling house of a 
zamindar is occupied by him: not in his 
capacity as a zamindar but asa separate 
entity. {can understand that there may 
be cases where a zamindar enters into a 
contract with the other co-sharers in the 
mahal or with the whole body of ec-sharers 
to take a lease ora license ot a particular 
plot of land to use it for some specific 
purpose and in these circumstances it may 
pe that he is occupying the land not asa 
zamindar but as a lessee or licensee, but in 
my judgment where a zamindar builds 
merely a dwelling house upon part of 
the joint land just as other co-sharers 
have done there, 18 an implied consent by 
the co-sharers that he shall puta part of 
the joint property toa particular, use and 
in such circumstances, I cannot see in 
what capacity he is occupying the land if 
he is not cccupying it asa zamindar ora 
co-sharer in the mahal. No doubt the 
other co-sharers arenot entitled to a share 
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in the Hotisée, but the particular co-sharer 
who built it is occupying it in his capacity 
aga co-sharerand it appertains to his par- 
ticular share. Reference has been made 
to the general custom or practice or idea 
that a zamindar's house is something apart 
from his zamindari, but without examining 
a number of instances to see what parti- 
cular transfers had been made and 
whether they did or did not include or 
were assumed to include or not to include 
the dwelling houses of a zamindar, I do 
not think thatit would be right to assert 
that the custom or idea is so prevalent 
that it must be held in every care that it 
is necessarily implied in a transfer of 
zamindart property unless the contrary is 
stated that the dwelling house of the 
zamindar is not included in the transfer, 

A large number of rulings have been 
quoted tous, but I do not think that any 
Such custom or usage can be inferred frcm 
them, nor do Il think taat they, except for 
the ruling in Kanhaiya Lal v. Sheva Lal (2), 
support the argument that a zamindar when 
he transfers his suare does not transfer 
his dwelling house standing on the joint 
land. In Kanhaiya Lal v. Sheva Lat (2), 
the provisions of s. 8, Transfer of Property 
Act, were not mentioned at the Bur and 
were not considered by the learned 
Judges. It was a case of a transfer ata 
sale in execution of a decree after attach- 
ment of the property and it may well be 
that the provisions of the sectiun were not 
mentioned because they did not apply. If 
there isa transfer at a sale by the Court 
after an attachment, the question is what 
the Oourt intended to attach and pre- 
sumably it attaches what the decree-holder 
asks it to attacn, If the decree-holder does 
not choose to ask for attachment of the 
dwelling house, it may well be argued that 
the dwelling house was. never attached nor 
sold. Different considerations arise where 
there isa transfer by act of parties. The 
provisions of s. 8, ‘Transfer of Property 
Act, do apply to such a transfer and 
whether tne transferor intended to transfer 
the dwelling house or not to transfer it he 
is supposed to know the law and his deed 
of transfer must be construed in the 
light of the provisions of the section. 
Some of the other cases seem to support 
the proposition that the transfer of a mahal 
or a sharein mahal implies a transfer of 
the zamindar’s house standing on land 
included in the mahal. In no single case 
bas any Court considered the provisions 
of 8.8, Transfer of Property Act, in this 
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connection and held that for any reason. 
they did not apply to transfer of a share 
in a zamindari. In Narain Das v. Jatendra 
Nath (10), the question at issue was: 
whether the word "estate in the Bengal 
Act XI of 1859 under which the property 
was sold in order to recover arrears of 
revenue included buildings upon the land. 
It was held that the term “estate” did not 
include the buildings in that particular 
Act, Their Lordships of the Judicial Oom- 
mittee of the Privy Council quoted the 
remarks of a Full Bench of the Oalcutta 
High Oourtin Thakoor Chunder v. Rain 
Dhone (11) which were : 

“We have not been able to find inthe laws or 
customs of this country any traces of the existence 
of an absolute rule of law that whatever is affixed 
or built on the soil becomes a part of it and is 
subiet tothe same rights of property as the soil 
1tseil. 

Their Lordships accepted this dictum 
and said : 

“This being so, the word ‘estate’ must be taken 
to have a more limited meaning than it would have. 
in English Law, and the Government power of gale for 
arrears Of revenue prima facie is limited to the land, 
which is subject to the payment to the Government of 
the annual revenue and in respect of which the pro- 
prietor is entered in the general register of revenue- 
paying estates and having special regard to the view 
held in India respecting the separation of the owner- 
ship of buildings from the ownership of the land, and 
to the recognition by the Oourts in India that 
there is no rule of law that whatever is affixed to 
built on the soil becomes a part of it and is sub- 
ject to the same rights of property asthe soil itself, 
their Lordships are of opinion that in order to- 
make a house erected upon the land, as well ag 
the land itself, subject to the Government power 
of sale for arrears of revenue, special words indi- 
eating the intention of the legislature to make the 
building subject to sale would be necessary. 

Thera is nothing in this ruling which: 
leads.to the conclusion that the provisions” 
of s.8, Transfer of Property Act, do not- 
apply to the transfer of land in a zamindari 
mahal and indeed in the case before their 
Lordships it was not disputed that if the 
plaintiff's case was based upon a convey-- 
ance by the late proprietor of the land, the. 
house would pass with the land to the 
purchaser. If this ruling is relevant at 
all to the question involved in the case 
before us, it seems bo me to support the 
view which I am taking. For the reasons 
which T have given, I am of opinion that 
the answer to the question before the Full © 
Bench should be that the property in the 
houses in suit did pass to the plaintiff 
Khacheru Singh under the auction-sale 
on Janury 26, 1932. 

Bajpai, J.—The facts which have given 
rise to this Full Bench reference may be 
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briefly stated. On January 2, 1924, 
Umrao Singh mortgaged his share of 
zamindari in a certain village in favour of 
Khacheru Singh and others. A suit was 
brought on the basis of this mortgage and 
in execution of the final decree, the prop- 
erty mortgaged was put up for sale and 
purchased by Khacheru Singh and others 


on January 26,1932. The mortgage deed ` 


is not on the record of this case but the 
sale certificate is; and that shows that the 
entire zaminda7i interest of Umrao Singh 
including his interest in the abadi was sold 
without any reservation. Umrao Singh was 
the owner of three houses in the abadi of 
the village, and the question that has been 
referred to the Full Bench is: 

“Whether the property in the houses in suit 


passed to the plaintiff Khacheru Singh under the 
auction-sale of January 26, 1932 or not?” 


The question does not present any diffi- 
culty if the deed of transfer or the sale 
certificate is clear on the point. If, for in- 
stance, the houses are definitely included, 
they will obviously be deemed to be sold; 
if,on the other hand, they are definitely 
reserved, they will naturally not pass to 
the transferee or the purchaser. The sur- 
rounding circumstances may also be some 
guide ian the matter, as indeed they were in 
certan cases that wera cited before us at 
the Bar, but when, as here, the words are 
not defi-ite, the difficulty arises. Khacheru 
Singh and others, the purchasers at the 
auction-sale of January 26, 1932, were 
the plaintiits and Umrao Singh was the 
defendant Couris below have decided in 
favour of.the plaintifis and they hold the 
view that the property in the houses in suit 
passed to the plaintiffs. The defendant is 
the appellant before us and his conteation 
is that the auction-sale of January 26, 
1932, did not affect the houses. I do nos 
find it necessary to discuss the cases that 
were cited before us, for they have been 
discussed in the judgments of my learned 
brothien. Reliance is placed by the plaint- 
iffs on s. &, Transfer of Property Act, and 
on behalf of the defendant tne case in 
Kanhaiya Lal v. Sheva Lal (2) is cited. 

‘the plaint:fis submit that on a transfer 
of property, all the interest which the 
transferor is capable of passing in the pro- 
perty is transferred forthwith to the trans- 
feree and where the property is land, all 
things attached to the earth— buildings are 
things attached to the earth—pass to tae 
transferee. This iss. 8, Transfer of Prop- 
erty Act, and although the section occurs 
in Ohap. IL which deals with “transfers of 
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property by act of parties’ and is not 
necessarily applicable to a Court sale, for 
what is sold at a Court sale is the right, 
title and interest of the judgment-debtor 
and the extent of that interest is a mixed 
question of fact and law which has to be 
decided according to the circumstances of 
each particular case and depends princi- 
pally on what the Oourt intended to sell 
and the purchaser to buy, yet if s. 8 be 
held to be applicable even to Court sales, 
I venture to suggest that in a case like 
this, it is necessarily implied that the houses 
do not pass under the transfer by the 
auction-sale. 

In these Provinces gamindart property 
and house property are considered two 
different and distinct kinds of properties. 
Any person, if a question is put to him as 
to the extent of his property, will mention 
his zamindari property and his house prop- 
erty as two separate items of proper.y and 
will not include his house property within 
his zamindari property. Unless, therefore, a 
house is intimately connected with a per- 
son's zamindari—for instance, where it isa 
collection house—the two kinds of proper- 
ties ure of different species and by necessary 
implication cn a transfer of zamindari 
the houses within that zamindari would 
not pass. If a zamindar mortgages his 
zamindari usufructuarily, I do not think 
the mortgagee will dream of ejecting the 
zamindar from his residential houses or 
the zamindar will think that he has got to 
put the mortgagee in possession of his 
houses as well. [am therefore of the opi- 
nion that the plaintiffs cannot get any 
help by relying on s. 8, Transfer. of Property 
Acf,. for that section is prefaced with the 
words, “unless a different . intention is 
expressed or necessarily implied.” I then 
hold the view that the case in Kanhaiya 
Lal v. Sheva Lal (2) was rightly decided. 
It was pointed out therein that a co-sharer 
in an undivided village has a proprietary 
title in three things in the case of a house, 
(1) a joint right in the site, (2) a pro~ 
prietary right in the materials, and (3) a 
right of residence in the house on the site. 
Even if we haves. 8in view, it is impos- 
sible to say that a right of residence in 
the house on the site is a thing attached 
tothe earth. The materials may, however: 
be included within the aforesaid words 
“attached to the earth,” but I think that by. 
the auction-sale a joint right in the site 
only was transferred. The entire land 
underneath the houses could not and did not. 
pass to the tranferee in the present case 
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because the transferor was only a joint 
co sharer in the site which was undivided 
and some of the materials would rot be 
attached to that portion of the land or 
earth which was sold. The auction-pur- 
chaser cannot, therefore, in any event lay 
claim to all the materials. 

In the present case after the auction-sale 
Umrao Singh execut.d a deed of gift of the 
three houses in suit on March 1), 1932, in 
favour of his daughter-in-law Musammat 
Chawari, defendant No. 2, and the Courts 
below have found that the donee is in 
pescession of the three houses and Umrao 
Singh isliving ina different village and 
has also sub-let his cultivatory holdings. 
Although the matter has not been referred 
to the Full Bench, I am of the opinion tbat 
Umrao Singh, who was a zamindar and 
who was entitled to transfer his houses to 
whomsoever he liked while he remained a 
zamindar, did not lose this right after 
losing his zaminaari shure and his status 
did not degenerate to that of a mere ryot 
who, according to the custom of the Pro- 
vince, is, in an agricultural village (even 
if it be assumed that the village in the 
present case is an agiicultnral village) 
precluded from transferring his right of 
residence in a house to an outsider against 
the wishes of the zamindars, My answer 
therefore to the reference is that the pro- 
perty in the houses in suit did not pass 


to the plaintiff Khacheru Singh under the. 


auction-sale of January 26, 1932. 


Ganga Nath, J.—The following question 
has been referred for consideration to the 
Full Bench : 

“Whether the property in the houses in suit 
passed to the plaintiff Khacheru Singh under the 
auction-sale on January 26, 1932 or not ?” 


The property in this case as will appear. 
from the question itself was purchased by 
' the plaintiff Khacheru Singh in an execu: 
tion-sale. The case cf an auction-gale is 
different from that of a private sale. A 
private sale is governed by the provisions 
of the Transfer of Property Act. What 
passed witha private transfer of property 


is to be construed in accordance with the . 


provisions of s. 8, Transfer of Property Act, 
which is as follows : 

“Unless a different intention is expressed or neces- 
sarily implied, a transfer of property passes forth- 
with to the transferee all the interest which the 
transferor is then capable of passing in the property, 
and in the legal incidents thereof, 

Such incidents include, where the property is 
land, the easements annexed thereto, the rents and 
profits thereof accruing after the transfer, and all 
things attached to the earth.....” $ 

Section 3, Transfer of Property Act, 
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defines the expression “attached to the earth” 
as follows: 

“a) Rooted in the earth, as in the case of trees 
and shrubs; (b) imbedded in the earth, as in the: 
case of walls or buildings; or (e) attached to what 
is so imbedded for the permanent beneficial enjoy- ` 
ment of that to which it is attached.” 

But s 8 does not apply to a transfer 
which takes place by operation of law or 
by a Court sale. Section 2, cl. (d) provides: 

eed But nothing herein contained shall be 
deemed to affect : d) save as provided by s. 57 
and Chap. IV of this Act, any transfer by operation of 
law or by, or in execution of, a decree or order of a’ 
Court of competent jurisdiction ...... Š E 

Where the question is what has been 
sold in a Oourt sale, it will have to be 
decided from’ what the Court intended to. 
sell and will be judged fromthe sale certi-. 
ficate issued by the Oovrt. In Abdul Aziz 
Khan v. Appayasami Naicker (12), their 
Lordships observed at p; -141*: Sa eae 

“Each case, however, must depend upon its own 
circumstances, and ‘in all the cases, at least the 
recent cases, the inquiry has been what the parties’ 
contracted about if there was a conveyance, or what’ 
the purchaser had reason to think he was buying, 
if there was no conveyance, but only a sale in 
execution of a money decree: Simbhunath Pande 
v. Golap Singh (13) at p. 83}. As Lord Watson 
put it in course of the argument in Pettaich. 
Chettiar v. Sangilt Vira Pandia (14) atp 85}, in 
the case of a sale in execution of a money decree, 
the questions are, what did the Court intend to 
sell, and what did the purchaser understand that 
he bought ? These are questions of fact, or rather of: 
mixed law and fact, and must be determined: 
according to the evidence in the particular case 
.... The rights of the parties to a' contract, as" 
Willes, J. observes in delivering the judgment of: 
the Court of Exchequer Chamber in Lloyd v. 
Guibert (15) at p 1384, are to be judged of by that 
law which they intended, or rather by which they, © 
may justly be presumed to have bound themselves.” 

As regards the rights of the parties toa 
contract, as stated already, they will be 
governed by the provisions of thé Transfer 
of Property Act which applies to transfers of 
property by act of parties. The rights of 
a purchaser at a Court sale are different 
from those of a purchaser at a voluntary’ 
sale. It may be said that though the proé 
visions of s. 8, Transfer of Property Act, do’ 
not apply to a sale by operation of law, 
the principle underlying those provisions: 
may apply toa purchase made at a Oourt 
sale in execution of a mortgage decree as 


(12) 27 M 131; 31 IA 1; 8 Sar. 568; 6 Bom. L R7; 8 
O WN 186 (P Ò). K 
(18) 1£L1A77; 14 0572; 5 Sar. 5; 11 Ind, Jur, 311 
(P O). T 
ay 14 I A 84; 10 M 241;3 Sar.38; 11 Ind. Jur, 272 


(15) (1886) 6B&S100;L RIQB 115,35 LIQB 
74; 13 L T 602; 141 R R 352. : 
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it would be anomalous if there were two 
Constructions of the transfer cf tue same 
property which has been mortgaged in the 
mortgage deed and sold in execution of the 
decree cbtained thereon. It may be that in 
some cases of doubt or ambiguity the 
mortgage deed may have to be looked at 
in order to find out what property was 
mortgaged and sold if the whole of the 
property mortgaged hss been s.ld in the 
execution- sale with the same description 
as is given in the mortgage deed, and in 
order to ascertain what was mortgaged 
the aid of s. 8, Transfer of Property Act, 
may have to be taken. Butitis not essen- 
tial that. the whole ef the mortgaged pro- 
perty may be sold. Ina Cours sale it will 
always be a question to ascertain what the 
Court intended to sell aod actually sold, 
and it will have to be judged from the sale 
certificate granted by the Oourt specifying 
the property sold. Section 8, Transfer of 
Property Act, will not apply to the inter- 
pretation of the sale certificate. The sale 
certificate which is the title deed of the 
auction-purchaser, will have to be inter- 
preted independently of s. 8, Transfer of 
Property Act. 

In the present case 11 bighas li biswas 
6:biswansis land pukhta arazi out of Khata 
Khewat No. | and proportionate land from 
Khata Khewats Nos. 17 and 10 in Nawada 
Kalan, fargana Garhmuktesar, ‘Tahsil 
Hapur,:-with all the rights in the abadi, etc, 
were sold; as mentioned in the sale certi- 
ficates There is no mention of the residen- 
tial houses ‘of the judgment debtor in bne 
property sold. It is therefore clear that the 
residential houses were nots ld. All that 
was sold was land, the zamindavi share of 
the judgment-deb:or. A co-sharer may build 
a house for his residence on a joint piece of 
land. His co-sharers will have n> right or 
interest in the house. His cci-sharers have 
aright or interest jointly with him only in 
the site of the house. Tne co-3sharers will 
not get any share in the house at the time 
of the partition or any consideration there- 
for. It cannot be said to whose share the 
site would be allotted in the partition. It 
is quite possible that the site of the house 
may be allotted to the share uf another co- 
sharer, in which case as provi led ins. 113, 
Land Revenue Act, the owner of the house 
will have to pay a reasonable rent for the 
site to the co-sharer to whose share the 
site may be allotted. 

With the sale of the zamindari rights of 
a co-sharer in a Court sale, only that pro- 
perty which is owned by him as a zamin- 
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dar will pass to the purchaser. The test of 
what is owned by him as a zanindar is 
whether the other co sharers have any in- 
terest cr right in it and whether it is owned 
and enjoyed in common by all the co- 
sharers. Such is not the case with the resi- 
dential house which is built by one of the 
cc-sharers. The other co sharers, as already 
stated, have no right or interest in the 
materials, nor have they any right of resi- 
dence inthe house. Whatever may be the. 
case of a private sale, which will be cən- 
strued in accordance with the provisions of 
s. 8, Transfer of Property Act, it cannot be 
said that the house passes with the sale of 
the zamindari share in execution of a 
decree. On the sale of the zamindari share 
in execution of a decree, a co-sharer will 
Continue to remain the owner of the 
materials and retain the exclusive right of 
residenca which he had acquired before 
the sale. 

In India there is no absolute rale of law 
that whatever is affixed or built on the 
soil becomes part of it and is subject to the 
same right of property as the soil itself. In 
Narain Das v. Jatindra Nath (10), an estate 
was sold under Act XI of 1859 for arrears 
of revenue. The defaulting owner had mide 
certain constructions on it. The question 
was whether those buildings passed with 
the land. Their Lordships observed at 
p. 676*; 

“ ...The following statement, however, is to be 
found in the judgment of the Full Bench, Thakoor 
Chunder v. Ram Dhone (11) which was delivered 
in 1866: ‘We have not been able to find in the 
laws or customs of this country any traces of the 
existence of an absolute rule of law that whatever 
is affixed or built on the soil becomes a part of 
it, and is subjected to the same rights of property 
as the soil itself.....This being 8», the word 
‘estate’ must be taken to have a more limited: 
meaning than it would have in English Law and 
the Government's power of sale for arrears of revenus' 
prima facie is limited to the land, which is subject 
to the payment to the Government of the annual 
revenue, and in respect of which the proprietor is - 
entered in the general register of revenue-paying 
estate, and having special regard to the view held 
in India respecting the separation of the ownership 
of buildings from the ownership of the land, and 
to the recognition by the Oourts in India that 
there is no rule of law that whatever is affixed or: 
built on the soil becomes a part of it, and is sub- 
jected to the same rights of property as the soil 
itself, their Lordships are of opinion that in order 
to make a house erected upon the land, as well 
as the land itself, subject to the Goverament power 
of sale for arrears of revenue, special words in- 
dicating the intention of,the Legislature to make the 
building subject to sale would be necessary.” 

In the absence of anything in the sale’ 
proceedings and the sale certiticate to show 
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clearly that a land with tLe buildings 
thereon was sold, the sale of mere land 
will not pass buildings thereon tothe pur- 
chaser. If there are, however, any buildings 
which form part of, and are appurtenant 
to the zamindari, e. g., the bazars or 
tenants’ houses in the abadi, they will 
certainly pass with the zamindari not 
because they are attached to the land sold 
but because they are part and parcel of the 
zamincari sold. My answer therefore to 
the question is that only the ownership in 
the site passed to the plaintiff Khacheru 
Singh, tut the right of residence and the 
ownership in the materials remained with 
his judgment-debtor. ' 


By the Full Bench 


Let a reply be sent tothe Bench hearing 
the 8. A. No. 1117 of 1935 that in the 
opinicn of the majority of the Judges 
ccmpcsing the Full Bench, the property in 
the houses in suit did not pass to the plain- 
tiffs Khacheru Singh, elc., under the auction 
sale of January 26, 1932. 

D, Answer accordingly. 





CALCUTTA HIGH COURT 
Criminal Appeal No, 611 of 1938 
January 23, 1939 
BARTLEY AND Rav, JJ. 

NURAL AMIN AND OTAERS—APPELLANTS 
versus 

RE AP EHOR= Raroia 

Criminal trial—Accomplice— Witness not re i 
his knowledge of intended crime — Whether peony 
accomplice — Criminal Procedure Code (Act V of 
1898), s. 269 (1) — Notifications under, by Bengal 
Government—Anomaly resulting from, pointed out— 
Evidence Act (I of 1872), s. 15, illus. (a) — Three 
successive shops, each insured, telonging to accused 
burnt down by three successive fires—Accused getting 
insurance money in each case — Fire held not ac- 
Gaswiat but part of designin which accused had his 
share. 

The mere fact that a witness did not r i 
knowledge of the intended crime to the pee 
authorities is not sufficient to make him an acces- 
sory or accomplice so as to vitiate his evidence. 

Notifications under s 269 (1), Criminal Procedure 
Code, as now issued by the Bengal Government give 
rise to an anomaly, inasmuch as, whereas certain 
offences are made triable by jury, a mere con- 
spiracy to commit any of them is not made so 
triable. 

{Anomaly explained by means of illustrations and 
desirability of some sort of revision pointed out.] 

Where three successive shops of the accused, each 
of which had been insured, have been burnt “down 
on three successive occasions, on each of which the 
accused had claimed and got theinsurance amount 
the successive fires indicate according to llus, (a) to 
B. 15, Evidence Act that the fires were not accidental 
but part of a design in which the accused had a share, 
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Messrs. N. K. Basu and Nurul Huq 
Choudhury, for tte Appellants. 

Messrs. N. Bhattacharjee (Deputy: 
Lega] Remembrancer) and Anil Chandra 
Roy Choudhury, for the Crown. 

Rau, d—The appellants in this case, 
Nural Amin, Gannu -Meah and Kabir 
Ahmad, were convicted by tke Assistant 
Sessions Judge of Chittagong (1) of an 
offence under s. 431/34, Indian Penal Code, 
and (2) of an offence under s. 12(-B, Indian 
Penal Code, the trial of the former being 
by jury and the latter with the aid of ihe 
same jurors as assessors. Briefly, the 
prosecution story is that the appellants and 
others (1) in furtherance of the common: 
object of all, committed mischief by fire 
by setting fire-to certain timber shop on 
February -7, 1938, and (2) agreed with one 
another to do an illegal act, viz, to cheat 
various Insurance Companies by (a) causing 
the aforesaid shop to be burnt down, and 
(b) obtaining money from tke Insurance 
Companies cn fraudulent misrepresentations 
as to the cause of the fire and the amount 
of the damage done. To deal with the 
second charge first. The evidence against 
the appellants consists mainly of the 
statements: of the approver P. W. No. 14, 
Furrok Ahmed, and P. Ws. Nos. 9,11, 15, 16, 
17, 19, 20, 21, 22, 27, 36 and 40. 

The approver P. W. No. 14 states that one 
day, some time before the occurrence, Nural 
Amin took him to tke shop,of Amir -Ali 
(P. W. No. 15) and there talked to bim about 
setting -fire to the shops and getting the 


insurance money. Then on the date of the, 


occurrence itself, 
Eshaque took witness to Nural Amin's 
shcp, where appellants Gannu Meah and 
Kabir Abmad and others were already. 
assembled. Some time later, Nural Amin 
arrived with two tins of petrol. Then, after 
the party had had some tea, Nural Amin 
said: “I bad spoken to you of insurance 
before. To-day the shop houses are to be 
burnt down.” Witness at first refused to 
help, but was prevailed upon by Gannu 
Meah and Kabir Ahmad. So witness 
Eshaque and some others went first to 
Gannu Meah's shop, then to Kabir Abmad’s 
shop, and then to various other shops, in 
each of which they tied some kerosene- 
soaked gunny bags to beams and rafters 
and also spread some over the timber. 
Witness then returned to Gannu Meah’s 
shop, where after a while, Nural Amin, 
Gannu Meah, Kabir Ahmad and others 
arrived by car. All of them inspected the 


Nural Amin's brother 


gunny bags and other arrangements and, 
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asked witness and otkers to pour petrol 
over the timber, which they did in Gannu 
Meah’s shop and other shops. Finally, 
witness and Eshaque set fire to the shop of 
Haji Amin Shariff, while others did the 
same to Gannu Meah's shop. 

. This story has been amply corroborated 
by other testimony. We have first of all 
the important and significant circumstances 
that successive shops of Nural Amin, each 
of them insured, have been burnt down in 
1935, 1936 and now in 1938. Prosecution 
Witness No. 9, Nanuram Tewari, speaks to 
the events of 1935, when Nural Amin got 
Rs. 589-8-0 from the New Zeaiand Insurance 
Company on account of loss by fire. 
Prosecution Witnese No. 11, Jitendra Nath 
Sen, speaks to the fire of 1936 when Nural 
Amin got Rs. 9,500 from Llcyds. The 
shop burnt down on the present occasion 
was also insured with Lloyds. The ‘succes- 
sive fires indicate, as indeed has been said 
in Illus. (a) to s. 15, Evidence Act, that 
they were not accidental but part of a 
design in which Nural Amin must necese 
sarily have had a share. 

Sesondly, we have the evidence of P. W. 
‘No. 15, Amir Ali, who says that six or seven 
days before the occurrence the appellants 
and cthers were at his tea stall and talked 
about. setting fire to their ‘insured shops. 
The mere fact that this witness did not 
reveal his knowledge of the intended: crime 
to the proper authorities is not sufficient 
to makeshim an accessory or accomplice 
so aS to Vitiate his evidence which cer- 
tainly goes to show that all the appellants 
{amongst others) were in the conspiracy. 
(The judgment then discussed the evidence 
and coniinued). All this amounts to a mass 
of corrobaration by proof of conduct before 
the fire, at the fire and after the fire, which 
might indeed have justified a conviction of 
the appellants, even apart from the state- 
ments of the approver. The assessors and 
the learned Assistant Sessions Judge who 
had an opportunity of seeing and hearing 
the witnesses that gave this evidence have 
accepted it and there is no sufficient reason 
why it should be disbelieved. The convic- 
tion and sentences under s. 120-B, Penal 
Oode, must therefore be upheld. Turning 
to the charge under ss. 436-34, Penal Code, 
which was tried by jury, we are unable to 
find any misdirection by the learned Assis- 
tant Sessions Judge, such as would justify 
any interference with the verdict. Nor, 
having regard to the nature of the offence, 
can the sentences be said to be severe. In 


, the result this appeal must be dismissed. 
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The appellants must now surrender to the’ Ë 
bail and serve out the remainder of theif 
sentences. 

Before parting from this case, we should 
like to invite attention to an anomaly 
resulting from tke present state of the 
notifications under s, 269 (1), Oriminal 
Procedure Onde. Under this sub section, 
the Provincial Government is competent to 
notify from time to time what offences 
before any Court of session, shall be triable 
by jury, the offences not so notified being 
triable with the ad of assessors by virtue of 
8. We are informed that under the 
notifications now in force, whereas certain 
offences are triable by jury, a more con- 
spiracy to commit any of them is not so 
triable. Thus, if two persons are charged 
with arson jointly designed, the trial has 
to be by jury; the jury has to decide, and 
is considered competent to decide, not only 
whether there was a common design to 
commit arson, but also whether the arson 
was actually committed in furtherance of 
the design. If, however, they are charged 
with a mere conspiracy to commit arson, 
the trial has to be with the aid of assessors; 
a jury is apparently incompetent to decide 
whether there was a mere agreement to 
commit the offence. In other words. a jury 
is good enough to decide two questions but 
not only one of the two; this seems hardly 
logical. Where, as in the present case, a 
charge in respect of the completed offence 
is combined with a charge of conspiracy, 
other complications result. Thus, in appeal, 
this Court has to go into the facts as regards 
the conspiracy, but cannot do so as regards 
the other charge. If the Court should find 
on the facts that there is no satisfactory 
proof of conspiracy, the appellants have to 
be acquitted on that charge; but their con- 
viction in respect of the completed offence 
may have to stand in the absence of any 
misdirection tothe jury. To hold that there 
was no agreement amongst the appellants 
to commit the offence and at the same time 
to maintwin a conviction on the footing that 
they did commit the offence in furtherance 
of the common intention of all of them is 
hardly a consistent position. Fortunately, 
in the present case, this situation has not 
arisen, for we have found on the facts that 
there was a censpiracy; but the possibilities 
of an anomaly are still there, and some 
sort of revision of the notifications under 
8, 269 (1), Oriminal Procedure Code, appears 
to be called for. 

Bartley, J.—I entirely agree. 

D, Convictions upheld. 
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LAHORE HIGH COURT 
Execution Second Appeal No. 250 
of 1938 
June z0, 1933 
Din Mouammap, J. 
GANGA SINGH AND oruERs— 
DEOREE-LLOLDERS-—A PPELLANTS 


versus 
GURDIT SINGH-—-JUDGMENT-DRBTOR 


— RESPONDENT 

Punjab Relief of Indebtedness 
1934), 8. 51, Proviso, cl. (a) (ii)—Order for deten- 
tion of judgment-debtor in civil prison, if can 
be passed unless decree-holder establishes require- 
ments under Proviso to s8. El, 

In spite of what is laid down in the Relief 
of Indebtedness Act, unless a decree-holder estab- 
lishes what is required to be established under 
the Proviso to s. 51, no order for detention in 
the civil prison can be made against any 
judgment-debtor. 

Even, if the alienations aie made by the judg- 
ment-debtor afterthe institution of the suit against 
him, they do not come within the ambit of 
sub-cl, (ii) of cl. (a) of the Proviso, when they do 
not appearto have been effected with the object 
of obstructing or delaying the execution of the 
decree. Similarly where it is found as a fact in 
certain proceedings against judgment-debtor at 
the instance of the decree-holder that the judg- 
ment-debtor was possessed of sufficient property 
otherwise to satisfy the decree sub-cl. (ii) of cl. (a) 
will not come into play at all, 


Ex. 8. A. from tne order of the District 
Judge, Attock at. Oampbellpur, dated 
October 29, 193 . 

Mr L. Saunders, for the Appellants. 

Mr. R.C. Manchanda, for the Respond- 
ent. 


Act (VII of 


dudgment.—On an application sub» 
mitted by Ganga Singh and others who 
helda decree tor Rs. 1,760-12:0 against 
Gurdit Singh, the Senior Subordinate 
Judge, Campbellpur, ordered that the 
decree be executed by the arrest and 
detention of the judgment-debtor in the 
civil prison and iu pursuance thereof 
issued a warrant for his arrest. Gurdit 
Singh appealed and the District Judge set 
aside the order ofthe Senior Subordinate 
Judge. The decree-holders have appealed. 
After hearing Oounsel for the decree- 
holders, I am not convinced that the order 
of the District Judge is not in consonance 
with law. The only ground urged before 
the Senior Subordinate Judge for taking 
this drastic step against the judgment- 
debtor was thathe had without just cause 
contumaciously refused to pay the decre- 
` tal amount, aud this was presumably in 
reference to s 34, Punjab Relief of 
Indebtedness Act, 1934. Neither the Senior 
Subordi.ate Judge nor the District Judge 
has made any reference to s. 51 as 
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amended by Act XXI, of 1936, although 
being an Act of the Indian Legislature, 
it teck precedence of the provincial 
enactment. The newly inserted Proviso 
reads as follows: 

“Provided that where the decree is for the pay- 
ment of money, execution by detention in prison. 
shall not be ordered unless, after giving the judg- 
ment-debtor an opportunity of showing cause why 


he should not be committed to prison, the 
Court, for reasons recorded in writing, is aatis- 
fied: 


(a) that the judgment-deblor, with the object or 


effect of obstructing or delaying the execution of 
the decree; 


ti) is likely to abscond or leave the local limite 
of the jurisdiction of the Court, or 

(iv) has, after the institution of the suit in which | 
the decree was passed, dishonestly transferred,- 
concealed, or removed any part of his property, or 
committed any’ other act cf bad faith in relation 
to his property; or 


(b) that the judgment-debtor has, or has had 
since the date of the decree, the means to pay 
the amount of the decree or some substantial part 
thereof and refuses or neglects or has refused or 
neglected to pay the sameror 

(c) that the decree is for a. 
the judgment-debtor was bound 
capacity to account.” 

In spite of what is laid down in the 
Relief cf Indebtedness Act; therefcre, 
unless a decree-hclder establishes what is 
required to be established under the Proviso 
to s.51,no order for detention in the 
civil prison can be made against any judg- 
ment-debtor. There being no allegation. by 
the decree-holders that the - judgment- 
debtor is likely to abscond, the only ‘punts 
that remain to be considefreduxare: (1) 
whether he has, after the iastitution'of the 
suit, dishonestly transferred, contealed, or. 
removed any part of his property,-or -come. 
mitted any other actof bad faith‘in relation 
to his property;.or (2)in spite of having 
the means to pay the amount of the decree 
he refuses or neglects or has refused or 
neglected to pay the same. The District 
Judge has no doubt referred to certain 
alienations made by the judgment-debtor 
before the passing of the decree against 
him, bus it is not clear whether these 
alienations wése effected after the institu- 
tion of the suit-in which the decree sought 
to be executed was passed. Even if these 
alienations were made after the the insti: 
tution of the suit, they do not come within 
the ambitof sub-cl. Gi) of cl. (a) of the 
Prov:so, inasmuch as they do not appear 
to have been effected with the object of 
obstructing or delaying the execution of 
the decree. Jo certain previous proceeds 
ings against tue judgment-debtor at the 
instance of the decree-holdere, it was found 
as a factthat the judgmeni-debtor was 


sum for which 
in a fiduciary 
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nossessed of sufficient property otherwise 
to satisfy the decree and in the face of 
that finding sub-cl. (di) of cl. fa) will not 
come into play at all. 

So farasihe neglect or refusal of the 
judgment-debtor to pay the decretal 
amount in spite of having the means to 
pay the same is concerned. it is equally 
impossible to hold that he either neglects 
or refuses or has neglected or refused 
to do so, inasmuch asthe offer made hy 
him to place all his immovable property 
at the disposal of the decree-holders clear 
him’ of this charge. Legally, therefore, no 
warrant for his arrest could be issued and 
the District Judge was perfectly justified 
in reversing the crder of the Senior 
Subcrdinate Jude to that effect. I accord- 
ingly diemiss this appeal with costs. 


8. Appeal dismissed. 


ed 


CALCUTTA HIGH COURT 
Letters Patent Appeal No. 9 of 1937 
February 23, 1938 
S. K. Gaoss AND Nasim Lat, JJ. 
NAKUL CHANDRA POLLEY— 
Prarntire No. 1 —APPELLANT 


versus 
KALIPADA GHOSAL—DBFENDANT 
AND ANCTHER—Pro forma RESPONDENT 
—RESPONDENTS ‘ 

Transfer of Property Act (IV of 1882, as amended 
in 1929), s. 53-A— Part performance — Applicability 
to leases of occupancy holdings under Bengal Tenancy 
Act (VIIT of 1885)—Scope of s. 53-A—Defence under 
—Bar of limitation—No present right to enforce 
contract—Right of defence, if lost—S. 28 or Art. 113, 
Limitation Act (IK of 1908), whether apply toright 
of defence under s. F3-A. 

The terms of s.£3-A, Transfer of Property Act, do 
not exclude the case of a transfer which inorder to 
be'completed must be governed by the special 
provisions of the Bengal Tenancy Act. There 
is nothing in the Transfer of Property Act 
orin the local Act to indicate that the general 
provisions of the Transfer of Property Act shall 
not} apply to agricultural leases, and there is no 
warrant forthe proposition that the Bengal Tenancy 
Act excludes a defence such as is provided for by 
B. 53-A, Transfer of Iroperty Act. G. H. C. Arif 
v. Jadu Nath (liand Pir Bux v. Mahomed Tahar (2), 
distinguished, |p. 390, col. 1 f 

Per S. K. Ghose, J.—The doctrine of part perform- 
ance being now a substantive provision of the Trans- 
fer of Property Act must bè construed as it is 
enacted, and since the provision of s 53-A confersa 
Tight which is only available to a defendant to pro- 
tect his possession, no question of limitation arises 
thereunder,-since there is no bar of limitation to a 
defence, Consequently the right of defence under 
B. 58-A is not lost even if the person claiming such 
right has no present right to enforce the contract. 
Pir Buz v. Mahomed Tahar (2), Dantmara Tea Co., 
Ltd. v. Probodh Kumar ‘Das (3) and. Sri Kishan 
Lal v, Kaghmiro (4), referred to.. [p. 391, col. 1j - 
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Per Nasim Ali J.—Secticn 53-A has imported in a 
modified form the English doctrine of part per- 
formance into this conntry. It confers only a pagsive 
right and is available to a defendant to protect his 
possession. Article 113 or s. 28, Limitation Act, 
certainly cannot apply to sucha right. Sri Kishan 
Lal v. Kashmiro (4) and Maddisen v. Alderson (5) 
relied on. [p. 392, col. 2.] ; 

L. P. A. from the judgment of McNair, J. 
in Appeal No. 1420 of 1936, dated July 20, 
1937. 

Messrs. Manmatha Nath Roy (Sr.) and 
Surjya Kumar Aich, for the Appellant. ' 

Mesera Hiralal Chakravarty and Surendra 
Mohan Das, for the Respondent. 

Mr. Nirmal Kumar Sen, for the Deputy 
Registrar. 


S. K. Ghose, J.—Thisis a Letters Patent. 
Appeal from the judgment of our learned 
brother McNair, J. The plaintiffs brought 
a suit for declaration of their occupancy 
right in char lands. The matter in cone 
troversy now relates toa one-third share of 
the holding which was originally owned 
by one Sahadeb. He executed an uoregis- 
tered kobala in favour of the defendant- 
respondent on April 25, 1931, and a register- 
ed kobala in favour of plaintiff No. 1, the 
appellant before us, on September 15, 1933, 
The question now is whether the appellant 
shall have priority over the respondent 
whose claim is based on the previous 
unregistered kobala. The Munsif held in 
favour of the plaintiff and decreed the 
suit. On appeal, the Subordinate Judge 
held against the plaintiff and dismissed the 
suit with regard to that portion of the 
property which is covered by the previous 
kobala in favour (f the defendant. Jn 
second appeal, McNair, J. upheld the decision 
of the Subordinate Judge but allowed 
further appeal. Lana 

The question turns upon the applicability 
of s. 53-A, Transfer of Property Act. ‘The 
first point taken before us is that s. 53-A, 
Transfer of Property Act, does not apply 
because the tranefer must be covered by 
the provisions of s. 26 (c), Bengal Tenancy 
Act. It ig pointed out that according to 
the latter section, a transfer must be by 
a registered instrument with notice to the 
landlord and on payment of landlord's fee. 
These conditions were not complied with 
in the case of the defendants. So it is 
contended that the defence under s. 53-A, 
Transfer of Property Act, is not available 
to the defendant. The answer to this 
contention is that the terms of s. 53-A 
do not exclude the case of a transfer 
which, in order to be completed, must be 
governed by the special provisions of the 


KALIPADA @RosaL (OAL.) 


3909. 


Bengal Tenancy Act. Itis contended that 
the Transfer of Property Act and the 
Bengal Tenancy Act are mutually exclusive. 
But the converse proposition cannot be 
accepted that where they are n -t mutually 
exclusive, even then the Transfer of Pro- 
perty Act should not apply. The Transfer 
of Property Act enacts the general law 
on the subject of transfer. There is nothing 
in this Act or in the local Act to indicate 
that the géneral provisions of the Transfer 
of Property Act shall not apply to agricul- 
tural leases. Where it is intended that 
agricultural leases should be excluded, it 
is specially provided for, as in s. 117. 
Transfer of Property Act, which itself 
indicates that but for such special and 
express provision the Transfer of Property 
Act would apply to agricultural holdings 
and there is no warrant for the proposition 
that the Bengal Tenancy Act excludes a 
defence such as is provided for by s. 53-A, 
Transfer of Property Act. It is contended 
that s. 26 (c), Bengal Tenancy Act, not 
only provides for the registration but also 
for bringing in a third. party, namely 
the landlord to whom notice has to be 
issued and certain fees are to be paid. 
But where these conditions are not complied 
with, it only means that the transfer has 
not been completed in the manner pre- 
scribed therefor by Jaw,which again satisties 
one of the conditions for the applicability 
of s. 53-A, Transfer of Property Act. 

Tt is not next contended for the appellant 
that the respondent is not entitled to rely 
on s. 53-A because such a defence was 
not expressly taken in the first Court 
and no issues were framed upon it. The 
question, however, was mooted in the first 
Court and raised again in the lower 
Appellate Oourt which considered it and 
came to the necessary finding of fact. 
lt is expressly found that all the require- 
ments of s. 53-A, Transfer of Property 
Act, are there, namely that the contract 
was in writing, that the defendant 
obtained possession in pursuance of the 
contract and that the plaintiff had notice 
of the transfer in favour of the defendant. 
I must therefore agree with McNair, J. 
in holding that there is no substance in 
this point. It is contended that the findings 
of the Subordinate Judge are not adequate 
becauce the question as to whether con- 
sideration was paid to the defendant was 
not ccnsidered. ‘This argument is not 
correct, The learned Judge has expressly 
found that the defendant redeemed two 
mortgage bonds which had been executed 
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by Sahadeb in favour of the plaintiff. The. 
learned Judge has gone on to find that the 

defendant was in possession by virtue of 

a kobala and that the plaintiff after being 

acquitted in a murder case took advantage 

of thè- defendant's kobala not being regis- 

tered and got Sahadeb to execute a registered: 

kobala in his favour. This is another test 

of the mala fide nature of the tra: sfer in 

favour cf the plaintiff. kk 


The next point which has been strenuously 
argued is that s- 53 A, Transfer of Pro- 
perty Act, is not available to the defendant 
because he has no present right to enforce 
the contract which was made in his'favour 
by Sahadeb. It is pointed out thata suit 
was brought on February 1, 1935, which is 
more than three years after the defendant's 
kobala, though within three years after 
the plaintiff's kobala. Now as to whether 
the defendant's right to sue for specific 
performance has really been lost” under 
Art. 113, Limitation Act, I have some 
doubt. The unregistered kobala in favour 
of the defendant does not give any date 
fixed for the performance unless the date 
of the kobala itself be taken for snch, and, 
if no such date is fixed, then the only 
tangible fact that we get to indicate that 
performance was refused is the fact of 
the kobala in favour of the plaintiff, which 
was within three years of the suit. But, 
sonceding that the defendant has no pres. 
sent right to enforce his contract by 
requiring Sahadeb to register the kobala 
in his favour, the question is whether he, 
has therefore lost his right of defence 
under s. 53-A, Transfer of Property Acte 
It is unnecessary to refer to the principles. 
laid down in English cases which have. 
become classical on the subject of equities 
to be administered by the Courts in England. 
and in India. In G. H. C. Arif v. Jadu 
Nath (1), the Privy Oouncil held that a 
permanent lease can only be made by a: 
registered instrument as required by s, 107, 
Transfer of Property Act, and the doctrine 
of part performance cannot be applied so 
as to override the express provision of a 
statute, as for instance, the Transfer of 
Property Act. Bnt the decision :in this 
case was based upon the old law before’ 
s. 53-A. Transfer of Property Act, was: 
enacted although, in point of time, the 
section itself was enacted before Avijf’s case 
(Ls was decided. In Pir Bux v. Mahomed’ 


(1) 55 O 1090; 112 Ind, Oas, 865; A I R 1929 Cal. 101; 
33 Q W N 333; Ind. Rul, (1929) Cal. 47.- 
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Takar (2); the decision was also bused on 
the old law, The Privy C uncil referred 
also to s. 538-4, Transfer of Property Act, 
with reference to “the partial importa- 
tion into India of the English equitable 
doctrine of part performanca.” As a 
result of this section, the defendant 
has now got a statutory right which is 
limited by two conditions, viz. that the 
Contract must be in writing and further 
that it is available only as a defence or to 
usa a convenient expression a3 a passive 
equity and not as an active equity. The 
defendant can protect his position, not 
against the whole world bat - against a 
transferor or any person claiming under him, 
the latter being debarred from enforcing 
any right other than that expressly provided 
by the contract, If the transferee is entitled 
to-the specific performanceof contractof a 
lease it.is provided for bys. 27-A, Specific 
Relief Act. In such a case it is not neces- 
sary for him to resort to s. 53-A, Transfer 
of Property Act, and since the provision 
of that section confers a right which is 
only available to a defendant to protect his 
possession, no question of limitation arises 
thereunder, since there is no bar of limita- 
tion toa defence. This is consistent with 
what was saidin Pir Bux v. Mahomed Tahar 
(2) and we ourselves said in Dantmara Tea 
Co., Ltd. v. Probodh Kumar Das (3). I en- 
tirely agree with McNair, J. in holding 
that the doctrine of part performance being 
now a substantive provision of the Act must 
be construed as itis enacted. The argu- 
ment for the appellant must, therefore, fail. 

The result is that the judgment of 
MeNair, J., must be affirmed andthe appeal 
musi be dismissed with cists 

Nasim All, J.—I agree. The only sub- 
stantial point raised on behalf of the 
appellant is that 5. 53 A, Transfer of Pro- 
perty Act, does not apply toa contract to 
transfer «ecupincy holdings ‘I'nere are 
two branches of this contention; First that 
8. 53 A does not apply toa contract to 
transfer an agricultural lease, and secondly, 
that even if it is applicabl2, the defence on 
the basis of s. 53-A 18 not avalable whare 
the right to claim specific parformance of 
ths contract has been barred by limitation. 
Section: 53-A is in very general terns. ~ It 
speaks of a contrast to transfer any im- 
movable proparty. Occupancy holding is 

(2) 61 IA 388; 151 Ind. Oas. 326; A IR 193tPO 
235; 58 B650;7R P O 60; (19314) AL J 912; LLOWN 
1145; 40 L W 492; (1931) M W N 1037: 18 RD 469; 
390 W N 31; 36 Bom. L R 1193; 60 O L J 370: 67 M 
L J 865; 16 PL T 1 (PO), 

(3) 41 O WN 54, i 
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immovable property within the meaning of 
this sectioa. The Transfer of Property Ac! 
of 18~2 into which this section was inc rpo- 
rated by the Transfer of Property Amend- 
ment Act of 1929 was passed in the year 
1852 to define an! amend certain parts of 
tae law relating to transfer of property by 
acts of parties. The Succession Act and the 
QOontract Act had already been passed. 
The main object of the Act was to bring 
the rules which regulate the transmission 
of property between living persons into 
harmony with the rales affecting its devo- 
lution on death, te furnish the complement 
ofthe work commenced in framing the 
law of testamentary and intestate succes 
sion and also to complete the Code of 
contract law so far as it relates to immov- 
able properly. This Act applies to the 
whole of British India excepting the terri- 
tories administered -by the Governor of 
Bombay, tha Lieutenan'-Governor of the 
Punjab and the Chief Commissioner of 
British Burma The Act applies to trans- 
fer of all immovable properties in Bengal. 
Chapter [I of this Act lays down the general 
principles which govern the transfer of all 
immovable properties which are transfer- 
able. Afterthe Bengal Tenancy Amending 
Act of 1928 came intoforce, the occupancy 
holdings in this province becam; trangfer- 
able like any other immovable property. 
The general principles laid down in Oh. IJ, 
Transfer of Property Act, therefore, are 
now attracted to the transfer of these 
holdings. By s. 117, Transfer of Proparty 
Act, only Ch. V of the Act is inapplicable 
to leases for agricultural purposes. This 
exception was necessary, otherwise, there 
would be Codes of Statutory Law relating 
to landlord and tenant, ona embodied in 
the gensral Act and another in a special 
or local Act. The implication of the exemp- 
tion of agricultural leases from the operation 
of only Oh. V, Transfer of Property Act, 
is that the other provisions of the Act 
would apply also to agricultural tenancies. 
Mr. Roy appearing on behalf of the 
appellant, however, contended thit as the 
special provisions contained in s. 26 (e), 
Bengal Tenancy Act, dealt specitically with 
ths transfer of occupancy holdings, we 
must look forthe whole law relating t> the 
transfer of occupancy holdings as also the 
Contract to transfer such holdingsin the 
provisions of that Act alone and nothing 
else. Chapter II, Transfer of Property Act, 
deals with general principles relating to 
transfer, viz. ssle, mortgage, lease, gift, 
exchange, The subsequent chapters lay 
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these transfers and the rights and liabilities 
arising out of such transfer. So far as sale 


is-concemed, the Transfer of Property Act - 


lays down that the transfer is to be effected 
bya registered document where the value 


isene hundred rupees and upwards but : 


where the value is below Rs. 100, it may be 
effected either by a registered dccument 
or by delivery of the property. The Bengal 
Tenancy Act, however, has placed the sale 
of cecupancy hcldings, the value of which 
is below Rs. 100 on the same fcoting as the 
sale of holdings, the value of which is 
Rs.100 or upwards so far as the mode of 
transfer is concerned. The effect of s 26 
(e), is thatthe only mode of transferring 
an occupancy holding whatever may be its 
value is by a registered document, It lays 
down cnly one mcde for transfer of all 
occupancy koldings. Bengal Tenancy Act 
does not lay dowm and its object was not to 
lay down the general principles which would 
govern the tranefer cf occupancy holdings. 
When es. 26 (b) and 26 te) were introduced 
in Bengal Tenancy Act, if, was assumed that 
tte general law already contained in the 
Transfer cf Property Act would apply to 
these transfers if it is nct in any way in- 
consistent wilh the provisions of the Bengal 
Tenancy Act Furthers. 53-A, Transfer of 
Property Act, deals with contracts to trans- 
fer property. Its provisions are attracted- 
where transfer has not been completed in 
accordance with the modes laid down by 
statutefor effecting the transfer. The Bengal 
Tenancy Act does not deal with the rights 
and liabilities of the vendor and the pur- 
chaser on tbe basis of a contract for sale. 
It simply amenas and consolidates certain 
enactments relating tothe law of landlord 
and the tenant within the Province of 
Bengal, and is not concerned at all with 
the rights, inabilities and incidents arising 
out of other kinds of transfer or agreements 
relating thareto. It cannot be said, there- 
fore, that there is any provision in the 
Bengal Tenancy Act which in any way 
takes away the right conferred by s. 53-A, 
upon a purchaser to retain possession as 
against bis vendir in the circumstance 
mentioned in that section. 

As regards the second branch of conten- 
tion that the defendant in the present suit 
cannot avail himself of the statutory right 
to retain possession of the land under 
s. 53-A, ‘Transfer of Property Act, in View 
of the bar of limitation, it may be pointed 
out that limitation does not generally apply 
to a plea in defence: see Sri Kishan Lal 
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“182 F0. 
v. Kashmiro (4). Section 53- A. bas imported 


“in a modified form tbe English doctrine 


of part performance into this ‘country. “It 
confers only a passive right and is available’ 
to a defendant to prctect his possession. 
Article 113, Limitation Act, certainly cannot 
apply to-such a right. Mr. Roy, however, - 
contended that this right was in substance‘ 
the right to get specific performance of the 
contract in pursuance of which the purckaser 
was put into possession. Lord Selbourne, 
however, pointed out in Maddison v. Alderson ` 
(5), that the basis of the dcctrine of -part 
performance was not the contract: 
but the acts subsequent to the -ton- 
tract. This right is not an equitable: 
right in this country asin England. Itisa 
right conferred by the Statute law cf this 
country whatever might have been its 
source in England and the reason for its 
importation into this country. There is 
nothing in e. 53-A to indicate that: the 
assertion of this right in defence is depens 
dent on the original contract or is subject: 
to any law of limitation. Limitation bars 
the remedy but not ihe right in psssessicn, 
Section 28, Limitation Act, does not apply 
to this right. The contention of Mr. Roy 
that the defence based on the statutory 
Tight under s 53-A isnot available cn ac- 
count of the bar of limitation cannot 
therefore be accepted. i 

D. Appeal dismissed. 

(4) 31 M L J 362; 34 Ind. Cas 37; AI R1916PO 
172; 20 C W N 957; (1916) 1 M W N 433; 3 L W 528; 
14 A L J 1236 (P 0) : 

(5) 1683) 8 A C 467;52 L3 Q B 737; 49 L T 308; 31 
W R 820; 47 J P 21. 
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KRISHNA YACHENDRA BAHADUR 
AND OTHERS—APPELLANTS 
versus 
SECRETARY cr STATE AND ANOTHRR— 


RESPONDENTS eo 

Grant—Consiruction— Right to take minerals— 
Grant of village to pious Muhammadans by way of 
ehrotriem— Jodi reserved—Grantee to enjoy income 
of land—For over hundred years, land used entirely 
jor producing crop—Grant held did not include right 
to take minerals, 

A grant ofa village was made to pious Muham- 
madans by way ofshrotriem. Jodi was reserved 
and the assessment of land revenue was based 
entirely on the value as. agricultural land. The 


grantee was to enjoy the income . of the village 


1939 .. 
For over a hundred years from the date of the grant 
the land was used entirely for the purpose of 
producing crops and mining was undertaken only 
within few years: 

Held, (i) that the onus of proving that the right 
to take minerals was included ia the original 
grant was on the grantee. Secretary of State v. 


Srinivasachariar (1), Gobinda Narayan Singh v. 
Shyamlal Singh (2), relied on. Secretary of State v. 
Shantaram Narayan (3), distinguished. 

(zi) that in the circumstances of the grant, the 
original grant did not include the right to take 
minerals. 

(iii) that the rule that in respect of ancient 
grant, modern usege and -enjoyment for a number 
of years is evidence to raise a presumption that the 
same course was adopted from an earlier period, 
and so to prove contemporaneous usage and enjoy- 
ment at the dateof the deed, had noapplication to 
the case. Waterpark v. Fennell (4), distinguished. 
and Gobinda Narayan Singh v. Shyamlal Singh (2), 
relied on. 


O. A. against the decree of the Sub- 
Judge, Nellore, in O. S. No. 70 of 1927. 

The Advocate-General and Mr. P. S. 
Raghavarama Sastri, for tke Appellants. 

_ The Government Pleader, for the Respon- 
dents. 

‘Leach, C. J.—The appellants were the 
plaintifs in the Coart below. They sued 
for a declaration of title to thé mines and 
minerals in |he lands comprising the village 
of Kalichedu, Nellore District, and for 
a decree for Rs. 22,992-6-6, the amount 
which they claimed had been unlawfully 
collected by Government from defendant 
No. 2, their lessee, by way of royalty. The 
learned trial Judge found against the 
appellants on all the issues and dismissed 
the suit with costs. Plaintiff No. 1 acquired 
the lands described in the plaint in parcels 
from 1879 to 1384. Having become the 
owner of tbe lands he created a trust of 
them for the benefit of the Poor House at 
Venkatagiri and appointed himself and his 
son, appellant No. 2, the trustees thereof. 
According to the plaint the original grant 
of these lands was issued in 1758. This has 
not actually been proved, but itis common 
grouod that the grant was issued in the 
18th century and that it was a shrotriem 
grant. The question which arises in this 
appeal is whether the right totake minerals 
was included in the grant. The appellants 
maintain that the right to the minerals 
was conveyed to the original grantee and 
in the first instance rely on what they 
claim to be a certified copy of a true copy 
of the original grant, but, asthe learned 
trial Judge found that this document 
_ (Ex. Q)-had been fabricated, they also say 
that the admitted documenta and admitted 
facts are surticient to prove their case. For 
reasons which I shallin due course state, 
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we are of opinion that the learned trial 
Judge was right in holding Ex. Q to be 
a false document. We also consider that 
the other evidence does not support the 
appellants’ case. 

“In order to appreciate the position, I 
think it will be better if I set ont first the 
events of recent years. Respondent No 2 
was granted a lease of the lands in suit by 
the appellants on May 14, 1923. Having 
obtained this lease he formed the Kalj- 
chedu Mining Company in order to extract 
mica; until the year 1900, the lands were 
used merely for agricultural purposes, but 
mica having been discovered on the pro- 
perty extraction was then commenced and 
continued without question until the month 
of February 1924. The Mica Inspector of 
the Government of Madras then raised the 
question of the right of the grantee to take 
minerals and referred the matter to the 
Collector. As the result, on September 
19, 1924, the Collector wrote to the Kali- 
chedu Mining Company stating that it had 
been brought to his knowledge that the 
Company was carrying on mica mining 
operations and giving notice that this 
should not be done without previous pay- 
ment of royalty to the Government. On 
September 30, 1924, the Company replied 
stating that there was no custom to pay 
royalty and asserting that the Company 
was not liable to pay. On October 4, 
1921, the Collector wrote re-asserting the 
Government's claims tothe mineral rights 
in the lands. This was followed by a fur- 
ther letter of protest from the Company 
dated October 24, 1924 On November 
1, 1924, the Collector wrote stating that 
royalty must be paid and intimating that 
the matter could not be kept pending 
indeïniteiy. On November 12, 1924, res- 
pondent No. 2 filed an application in the 
Oollectora Office for copies of certain 
documents The copies asked for included 
copies of kyfiets submitted by the shrot 
riemdars of Kalichedu in 1842-43, gudicat 
accounts, the sanad granied by Richard 
Dighton, who was tke Oollector of the 
Nellore District in 1790-92 and the register 
containing “the grant of the said shrotriem 
by Mr. Travers”, who was the Collector from 
1802 to 1806. These documents were 
supposed to be on the Oollector's file. On 
November 21, 1924, Ex. Q was received 
by respondent No. 2, apparently in response 
to the application which it had filed on 
November 12, 1924. On November 29, 1914, 
the Company wrote to the Collector enclosing 
Ex. Q and described it as being a certified 
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copy of the original grant of the shrotriem 
dated 175s. Ibt will be convenient at this 
stage to give the terms of this documsnt: 
“Amulam Hal Istukabal (greeting to! the Desa- 
mukhani Va Desapaniyani, Pastala Karaniyani, 
Va, Rayani and Kulkarniyani (kirnam)—in Rapur 
Pargana Sarwepalli Sirkar of Karnatakam Taluk, 
the village of Kalichedu pertaining to (illegible) 
Hyderabad Ohidanandsa Mutte in the said Amale 
and Pergana has been granted with the tanks, 
forests, gardens and water sources, as shrotriem to 
Gulam Imam, Abdur hani, Aminuddin and 
Munariddin for a beris of 130 (one hundred and 
thirty) pagodas, from Fasli 1168. It is ordered that 
the said beriz should be paid in the sirkar treasury 
and that they should enjoy the hidden treasures 
therein and all kinds of incomes (therefrom) from 
gon to grandson and so on in succession—Jala- 


23." A 
as will be observed that this document 


purports to convey to the grantees an abso- 
lute right to the minerals in the land and 
if it were a genuine document, there would 
be no doubt that the appellants would be 
entitled to the declaration which they 
seek. On receipt of this document, the 
Collector caused an inquiry to ibe made 
into its origin and the document itself was 
submitted to Mr. Brewester who was then 
the Government Examiner of Questioned 
Documents. After Brewester's opinion had 
been obtained, the Oollector intimated to the 
Company that the claim for exemption 
from royalty could not be accepted and that 
the royalty must be paid before any mica 
was removed. This decision led to the insti- 
tution of the present suit. In considering 
the question of the, genuineness of Ex. Q 
and in order to decide whether the appel- 
lants are entitled to the minerals apart 
from this document, it is necessary to refer 
to Exs. B, ©, O-1, J, K and G, the genuine- 
ness of which is admitted. Exhibit B is a 
letter dated November 29, 1790, written by 
the Collector (Richard Dighton) to Gulam 
Imam, the then shrotriemdar of Kalichedu, 
and is in the following terms: 

“Ag etated in the shrotriem list in the sirkar, you 
should pay the beriz of 130 (one hundred and 
thirty pagodas) as per instalments into the terasury 
at Nellore in respect of the village of Kalichedu 
which is of our shrotriem in Rapur Pargana, 
obtain a receipt and happily enjoy the income 
derived from that village. The kapus should be 
paid as per mamul and kept happy.” 


The original of this document is in 
Telugu and the word “income” is a trans- 
lation of the Sauskrit word phalam which 
means “fruit” “crop” or “produce”. The 
next document in order of date is Ex. C-1. 
The date is October 29, 1835, and the 
document comprises answers to a ques- 
tionnaire prepared by the acting Tahsildar 
at the time and submitted to the shro- 
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triemdar. I will quote from it the following -- 
questions and answers: | | 
“Q—How many years ago was this shrotriem 
granted ? x | 
A.— About 100 years ago. 
Q.—To whom was this shrotriem granted ? 
A.—In the Company's administration it was 
granted to Gulam Imam Sahib, Aminuddin Sahib, 
Muniuddin Sabib and {illegible} others.” i 


Exhibit O is.a statement, dated November 
5, 1843, submitted by the Sshrotriemdar 
and others to the Tahsildar. ‘They had 
been called upon to produce the title deeds . 
and they explained that they had been 
sent to tte Collector (J. B. Travers) “in! 
1801 and had not been received back. 
Exhibit J. comprises extracts from the list 
of sanads relating to various shrotriemdars’ 
prepared in the time of Richard Dighton. 
These extracts refer to three grants in the 
Parsi (Persian) language made in Fasli 1170, 
which corresponds to 1760. one grant in 
1179 (1109) and another 1187 (1777). The 
two last-mentioned grants were also in 
Persian. Exhibit K is the shrotriem register 
of 1802 and according tothe entire entries, 
therein the original grant of the Kalichedu 
Village was made on August 28, 1758. 
There is, however, no evidence showing the’ 
source of this information. Exhibit G isan 
extract from the register of sanads, pre- 
pared at the time of the [nam Commission 
(1861) and in this register the date of the 
original grant is also given as August 28, 
1758. In the last column of Hx. G it is 
also mentioned that the grants were in 
Persian, 


I now come to the most important of 
the admitted exhibits, Ex. E, which is the 
Inam Register itseif. We have here a fall 
description of the lands granted to the 
appellants’ predecessors in-title. They are 
descrihed as consisting of 1647.41 acres of 
dry land, 112.50 acres of wet land, 9,37 
acres of garden land and 636.77 acres of 
poromboke land. Column | of the register 
was for entries showing by whom the land 
was granted and in what year, and co'umn 
12 for further particulars with regard to 
the claim and the documents held in support 
of it. In this case separate entries have not 
been made, but under these twocolumns, we 
find a slatement beginning “Account of 
Fasli 1211 (1501). Five Persian parwanas 
herewith forwarded,” and concluding with 
the assertion that the Deputy Ooilector 
proposed to adopt the figure of Rs. 946 as 
the value of the shrotriem. Column 21 
contains the Deputy Collector's recom- 
mendation and the entry here is of much 
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importance. I will quote it in full: 

“The shrotriem being of an older date than 50 
years can be confirmed. The shrotriemdars are 
willing to enfranchise., Quit rent 1-8, Rs. 597 
inclusive of jodi. In Mr, Traver’s account of Fasli 
1211 this shrotriem was entered as a grant only 
for the lives of the persons in column 14, All of 
them died about 30 years ago and the shortriem 
continues: to be uninterruptedly enjoyed by the 
persons in column 18, Mr. Travers seems to have 
entered so because the word “hereditary” is not 
mentioned in the parwanas. Under the present 
rules the title is perfectly valid as 50 years’ undis- 
turbed possession is provod," 


It may be observed that there is not a 
word. in ttis register about minerals and 
the assessement of land revenues was based 
entirely on the value as agricultural land. 
We are of the opinion that the entries in 
Ex. B and the entries in the Inam Register 
prove that there was nogrant of minerals. 
The wording in Ex. B is inconsistent with 
such a grant and it is to be remembered 
that Ex. B was written by Richard Digh- 
ton, the Collector of the District in the year 
1790. The entries in column 21 of Ex. E 
show that in the opinion cf J. B. Travers, 
the Collector in 101, the original grant 
was one of life interest only and this 
opinion was based on the wording of the 
original skrotriem documents which were 
placed before him. This is to be gathered 
from Ex. ©. The Government agreed to 
treat the grant as being a hereditary grant 
because the land had been occupied by the 
grantees and their successors for over 50 
years but this action on the part of the 
Government could not in any way alter the 
nature of the original grant. That a docu- 
ment like Ex. Q could not have been in 
existence at the time when the Inam Regis- 
ter was prepared, is showa from the fact 
Y that the entriesin the register are entirely 
inconsistent with Ex. Q and this document 
a supposed to come from the Oollector’s 
file. 

This is enough in itself to demonstrate 
the fraudulent nature of Ex. Q; but the 
matter does not rest there. I have alraady 
pointed out, the original grants were in 
Persian, while Ex. Q is in Telugu. The 
person who was responsible for the 
fabrication of Ex. Q must either have over- 
looked this fact or have thought that it 
would not ba detected. It would, of course, 
‘be afar more difficult matter to forge a 
document in Persian in this province than 
in Telugu. That the document of Ex. Q 
is ‘said tobe a copy could not have been 
on the file of the Oollector when he wrote 
to. the lessee on September 19, 1924, calling 
for the payment of royalty. This action 
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was taken as the result of the question being 
raised by the Mica Inspector and the 
Ocllector having inquired into the matter, 
Therefore the conclusion that this document 
was introduced in the Collector's file some 
time between September 19, 1924, and 
November 12, 1921, is irresistible. Mr. 
Scott, the present Government Examiner 
of Questioncd Documents has given it as 
his opinion that the signature on Ex. Q had 
been traced from Ex. L and we have no 
doubt that Mr. Scott's conclusion is cor- 
rect, In addition to the reasons which he 
himself has given the evidence shows that 
a document of this nature could not have 
been in existence before 1924. We hava 
therefore no hesitation in holding that the 
learned trial Judge came to the correct 
conclusion when he held that Ex, Q had 
been fabricated and fraudulently placed in 
the Collector's file. 

I will now turn to the argument of the 
learned Advocate-General that even if 
Ex.Q is eliminated, the other evidence 
shows that the judgment of the lower Court 
is erroneous. Here it must be borne in 
mind that the burden of proving that the 
original grant did pass the right to the 
minerals is upon the appellants : Secretary 
of State v. Srinivasachariar (1), and 
Gobinda Narayan Singh v. Shyamlal Singh 
(2), at p. 1195*, The learned Advyocate- 
General has placed great reliance on the 
decision in Secretary of State v. Shantaram 
Narayan (3). Ia that case there was a grant 
to two Parsi ship-builders of land within 
the Oity of Bombay. The grant was 
confirmed by a document dated September 
11, 1793, which stated : 

“We hereby ratify and confirm the said grant with 
adue proportion of Foras and Perteneas to their 
family and descendants”. 

‘The Oourt held that this was sufficient 
to give to the grantees a right to the 
minerals, because in the grant no kind of 
rigat was reserved to the Government. 
Under these circumstances the Court 
thought that even in the absence of the 
words expressly referring to the right to the 
minerals all the rights of the Orown were 
conveyed. In the present case, however, we 

(1) 44 M 421; 60 Ind. Cas. 230; A I R 1921 P O 1; 
481 A56;40ML J 262; (1921)M W N 111; 29 M 
LT 181:19A LJ 201; 330 LJ 280;13 L W 599; 
25 OWN 818;3UPLR (PO)43(PO). ` 

(2) 580 1187; 131 Ind Oas. 753; A I R1331 P O 
89; 58 I A 125; 53 ULI 333,350 WN 521; (1931) 
M W N 435; Ind. Rul, (1931) PO 145; 33 L W 707; 
33 Bom L R 885;861 MLJI9 (PO). 

(3) 49 B 99; 84 Ind. Cas. 397; A I R1925 Bom 
12; 26 Bom L R 847. 

*Page of 58 O—[ Ed] 
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have not the original grant before us and 
later documents indicate that the grant was 
merely of surface rights. ; 

In this connection I will refer to 
the decision of the Privy Council in 
Secretary of State v. Srinivasachariar (1'. 
There the grant which was dated 1750 
stated that its purpose was that the grantee 
having appropriated ‘to his own use the 
produce of the seasons each year might 
pray for the prosperity of the Empire and 
should pay a fixed yearly sum tothe sirkar. 
It was held that this did not operate to 
pass to the grantee the right to the 
quarries and minerals on the land. The 
Government had in fact recognized this 
land as being freehold at the time of the 
Inam Settlement but their Lordships held 
that this fact did not in any way add to 
the terms of the grant which determined 
the question. At p. 429* of the report Sir 
Lawrence Jenkins who delivered the 
judgment observes : 
an then the plaintiff successfully claim that 
under these terms the full right to the quarries 
and minerals passed to them? Their Lordships 
think not, The grant was of a village in inam, and 
the rules of English Law as to real property in 
England can afford no guidance as to what 
passed.. A grant of this description may be no 
more than an assignment of revenue and even 
where it is or includes a grant of land, what 
interest in the land passed muet depend on the 
language of the instrument and the circum- 
stances of each case, There is nothing here to 
suggest that the original grant contained words 
sometimes employed in Indien documents, where 
it is the intention that the nam grant of a village 
should create such an interest in land as would 
vest the minerals in the grantee. Nor does the 
language suggest that any further benefit to the 


grantee was contemplated or intended than such’ 


as might be derived from the ordinary use of the 
land for the purposes offcultivation. It was not a 
complete transfer for value of all that was in the 
grantor; the interest bestowed was merely some- 
thing carved out of his larger interest which still 
remained in him as a reversion; the grantor wos the 
ruling power, the grantee, a Brahmin whose 
assiduous prayers were engaged; a jedi was reserved 
arid the purpose of the grant was to ensure the 
subsistence of the grantes by the appropriation to 
his use of ‘the produce of the seasons each year’. 

In the case now before us a jodi was 
reserved, the grant was a grant to pious 
Muhammedaus by vay of shrotriem, and 
Eixs. Band E certainly point to tte grant 
being of a limited nature. The learned 
Advocate-General has pressed upon us the 
following passage from the judgment of 
Lord Wensleydale in Waterpark v, Fennell 
(4) at pe 2127. 

(4) (1859) 7H L C 650 at p. 684; 5 Jur <n a) 1135; 7 
WR 634: 115 R R 317; 11 E R 259 (272). 

*Page of 44 M.— [Ed]. 
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The construction of a deed is always for the 
Oourt; but in order to apply its provisions, evi- 
dence is in every case admissible of all material 
facts existing at the time of the execution of the 
deed, so as to place the Oourt in the situation of 
the grantor. In deeds, as well as wills, the state 
of the subject at the time of the execution may 
always be inquired into; and as with respect to 
ancient deeds the state of the subject at their date 
can seldom, if ever, be proved by direct evidence, 
modern usage and enjoyment for a number of 
years is evidence to raise a presumption that the 
same course was adopted from an earlier period, 
and so to prove contemporaneous usage and enjoy- 
Ment at the date off the deed.” , 

The suggestion is that because mica has 
been worked from this land from 1900, we 
should presume from this usage that the 
original grant permitted this. The princi- 
ple referred to by Lord Wensleydale has no 
applization to a case where for overa 
hundred years from the date of the grant 
the land was used entirely for the purpose 
of producing crops and mining only under- 
taken in recent years. That the principle 
can have no application is shown from the 
decision of the Jndicial Committee in 
Gobinda Narayan Singh v. Shymlal Singh 
(2) where it was said; ; 

“Tf the ‘conduct’ relied upon were even approxi- 
mately contemporaneous with the severance of 
Achra from the parent estate and so belonged to a 
period when it might be sssumed that both parties: 
were well-acquainted with their rights, it might 
be of some evidentiary value; but coming as it 
does, after a lapse of at least a century and a half, 
when no one has any very certain idea of what 
the real rights are or how they originated, their 
Lordships think that it would be most unsafe to 
hold, merely upon the strength of such uncertain 
material as this, that the respondents had proved 
affirmatively their title to the sub-soil rights. 

In this case we have in addition definite 
indications from authentic -dccuments that 
the original grant did not pass the rights to 
the minerals. Another case relied upon by, 
the learned Advocate-General is that in 
Secretry of State v. Janakirammayya (5): 
This case was quoted to us because at 
p. 340* of the report Sankaran Nair, J. 
makes this statement 

“In the deeds of conveyances before the days of 
British Rule and in conveyance executed ‘even 
afterwards, at least in the early years of the oen: 
tury, by mirasdars and landed proprietors like 
zamindars, tnamdars, etc., which have come before 
the Courts, it is generally stated that the lands are 
conveyed with the eight incidents of ownership.” 

One of the eight incidents of ownership 
is the right to minerals. The fact that at 
one time it was usual to convey the mine- 
ral rights when lands were granted does 
oct shift the burden of proving that in this 

(5) 37 M 322;18 Ind. Cas. 770; AIR 1914 Mad 


53i; 24 ML J 365; 13M LT 235'(1913) MW N 
23 - 
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particular case the right tc the minerals 
was granted tothe original grantee. The 
learned Advocate-General did not contend 
that there was any presumption jn favour 
of his clients, nor could he. The question 
must depend upon the terms of the original 
grant. Here the evidence pojnts the other 
way. We consider that the case was rightly 
decided by the trial Court and the appeal 
must consequently be dismissed with costs 
in favour of respondent No. l. 
N. 8. Appeal dismissed. 


CALCUTTA HIGH COURT 
Appeal No. 65 of 1936 
December 21, 1937 
Deesrsaire, O. J. AND AMBER ALI, J. 
JOSEPH MAYR— APPELLANT 
f versus 
PHANI BHUSAN GHOSE—DEFfFENDANT 
Contract—Brezsh of— Plaintiff relying on skill 
and judgment of defendant, placing order with him 
for suppiy of steam-boiler—Boiler delivered and 
installed but afterwards discarded by boiler 
inspecting authorities — Defendant held guilty of 
breach —Damages, awarding of—Sale of Goods Act 
(III of 1930), s. 16 (1)—Implied warranty of fitness 


— Essentials — Words “particular purpose," 
explained. 

The plaintiff, carried on business as an ink and 
sealing-wax maker. The defendant, a German 


gentleman, for some years had carried on business 
in Oaleutta as a manufacturer's agent and an 
import-merchant dealing mainly in papeis, stationery 
sod machinery for- making paper. The plaintif 
wished to start the manufacture of carbon-paper, 
and with that object in view, he consulted the 
defendant from time to time, and the defendant 
assisted hin) with advice, and also procured some 
formulae for the preparation of carbon-paper, The 
plaintiff bought through the defendant a machine 
for winding and cutting paperand also a steam- 
kettle for preparing the ink to be used on the 
machine for the purpose of making carbon-paper. 
Eventually an order was placed by the plaintiff 
with the defendant for a steam-boiler. The plaintiff 
had made kaown to the defendant the purpose for 
which he required the boiler and that herelied upon 
the defendant's skill and judgment to supply him a 
boiler reasonably tit for the purpose, ‘he boiler 
was supplied and the plaintiff installed itin his 
workshop in 1933. It was discovered in 1931 by 
the boiler inspecting authorities that the boiler did 
not satisfy the requirements of the Boilers Act, and 
was, therefore, discarded. The plaintiff purchased 
another boiler in 1937: 

Held, that this particular boiler was not reason- 
ably fit for the purpose for which it was ordered 
and supplied, namely for use in connection with the 
carbon-paper making plant of the plaintiff. Conse- 
quently, the defendant was guilty of breach of 
contract. The plaintiff was entitled to damages 
under the following heads; 11) Expense incurred in 
removing the boiler in question and in installing 
another suitable one, (4) the difference between 
the price of another boiler suitable fur the purpose 
which could be bought in 1934 and the price he could 
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get by the sale of the unusable boiler at the 
same time in 1934, and (3) a sum of money 
estimated to be the overhead charges in respect of 
the carbon-paper plant only, during the time 
necessarily taken up in removing the unusable 
boiler and installing a suitable one, Sumner 
Permain & Co. v. Webb & Co. (1 , Groves v. Wimborne 
(Lord) (2), referred to. (p. 401, cola, 1 & 2.] 

Per Ameer Ali, J—With regard to implied 
warranty of fitness under s. 16 (1), Sale of Goods 
Act the essential elements are disclosure of & 
particular purpose in a particular manner, There 
is no lcgical distinction between an implied 
warranty as to merchantability and warranty of 
fitness for a particular purpose. The one condition 
as to merchantability requires the goods to be 
reasonably fit to be sold as goods of the particular 
description. The other condition, as to fitness, 
requires the goods to be reasonably fit for use for 
the particular purpose for which they. were ordered ` 
and in both cases they ara required to be 
intrinsically fit, and not fit having regard tosome 
particular legislation or paiticular rules framed by 
the State or a third party. Prima facie fitness for a 
Particular purpose means intrinsic fitness for the 
particular object tc which the goods were to be 
applied. Tbe question, depends upon the scope to 
be given to the words “particular purpose.” That 
governs the whole section. The article is not to ba 
fit generally, not to be fit, as pleaded, “for the 
Purpose of the plaintif"; it must be. fit for a 
particular purpose notified to the defendant and 
notified ina particular way, so that the defendant 
shall know that his skill and judgment is relied 
upon to supply an article which shall be fit for 
that purpose. The onus is on the plaintiff, not the 
defendant, to show thathe is entitled to take 
advantage of implied warranty, and it is desirable, 
so far as possible, that people should put their 
contracts in writing and not depend upon 
implied warranties. Sumner Permain & Co. v. 
Webb & Co, (1), distinguished. Niblett, Limited v. 
Confectioners Materials Co., Ltd. (3), and Monforts v, 
Marsden (4), referred to. [p 402, cols, 1 & 2] 

A. from tue original decree of Lozt- 
Williams, J., dated May 29, 1930, in Suit 
No. 1729 of 1934. 

Messis, S. N. Banerjee and J. N, Mazum- 
dar, for the Appellans. 

Messrs. N. N. Bose and A. B. Guha, for 


the Defendant. 


Derbyshire, C.J.—This is an appeal 
from a decision of Lort Williams, J., 
delivercd on May 29, 1936, wherein he 
gave judgment for the plaintiff for Rs. 4,000 
and cosis and made a declaration that the 
Plaintiff was entitled to reject a boiler 
wilh accessories, The plaintilf, the present 
respondent, carries on business as an ink 
and sealing-wax maker under the name of 
The Bengal Industrial Company at Oossi- 
pore, a few miles out of Vaicutta. Tae 
defendant, a German gentleman, for some 
years had carried on business in Oalcutta 
asa Manufacturer's agent and an import- 
merchant dealing mainly in papers, 
stationery aud machinery for making 
paper, 1ne parties for some years previous 
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to 1932, had business dealings with each 
other. In 1932, thé plaintiff wished to 
start the manufacture of carbon-paper and 
with that object in view, he consulted the 
defendant from timeto time, and the de- 
fendant assisted him with advice,and also 
procured some formule for the preparation 
of earbon-paper. In 1932, the plaintiff 
bought through the defendant a machine 
for ‘winding and cutting paper and also 
a steam kettle for preparing the ink to 
be used on the machinefor the purpose 
of making carbon-paper. In the process of 
making carbon-paper, the paper itself is 
wound from reels through a trough of 
ink and then on to another reel. Some of 
the rollers over which the paper passes 
are heated in order to make the paper 
more receptive to the ink and mare 
retentive of the ink afterwards. Apparent- 
ly, the idea originally was to warm the 
rollers with gas flames. It does not appear 
that that procedure was ever adopted on 
a manufacturing scale, and some time in 
1933 the plaintiff discussed the matter 
with the defendant and was advised by him 
that the better way would be to heat the 
rollers with steam. Steam is also used for 
heating the steam ketile in which the ink 
is prepared. Eventually an order was 
placed by the plaintiff with the defendant 
for a steam-boiler. At a later stage, the 
plaintiff, coniended that the winding 
machine, the steam kettle ond the boiler 
were all unsuitable and claimed the right 
to reject the boiler, and alsodamages in 
respect of the failure of the machine and the 
steam kettle. The learned Judge has found 
that the machine and thesteam kettle were 
in conformity with the contract; but that the 
boiler did not confirm to the contract, We 
are therefore only concerned in this 
appeal with the question of the boiler. 
The boiler itself was ordered by the 
pleintiff from the defendant on an order 
form of the defendant on June 23, 1933. It 
is described in the order form as: 

*(One) Low pressure steam and hot water boiler 
‘Perfekt’ No. 2, ae per enclosed prospectus, but 
of two qm. heating surface, 600 mm. diameter 
height of shell 1,520 mm. and total height about 
ha mm, with fittings and mountings consisting 
or. 

Various other accessories, 


Terms of delivery: in one lot as quick as 
possible. 

Shipment—to Oaleutta through Roehlig and 
Oompany. 


Payment—60 days after delivery. 

Making up—in English with ‘Made in Germany’ 
inscribed thereon. 

The total price of 


ee 


the machinery and the 
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accessories 850 RM, net, including packages F. O. B. 
Continental Port ” 

On the back of the order form there . are 
terms and conditions, only one of which is 
relevant, now No. 16, which reads: 

“No claims by me or us are to be entertained 
unless such claim be made in writing within 14 
days from the arrival of goods.” 

The plaintiff signed that order form. 
Along with the order form, the plaintiff 
received a little pamphlet printed in 
German with sketches showing the outline 
of the boiler and aleoa diagram indicating 
the internal construction of it. That docu- 
ment in German was translated and sent 
tothe plaintiff before the contract was 
made, Ineed only refer to two portions 
of that pamphlet. The translation of the 
first portion reads as follow: 

“The execution of our boiler system complies 
with its designation as a boiler of quality. Fire 
box and boiler body are made of Siemens— 
Martin Ingot iron thoroughly welded. The great 
strength and elasticity of this material guarantee 
safe working and a long life of the rmaenine. 
Every boiler is tested under a water pressure of 
6 Atm. The outside casting of the fire box and 
all the heavy armatures are made of cast iron. 
For the delicate armatures we use only the very 
best material in heavier execution. ; 

KEH As a safety arrangement, the boiler 
possesses a device which does not allow the 
meximum steam pressure to expand to more than 
05 Atm. The usual control, armatures,- water 
gauge with testing tape, manometer, safety valve 
and different closing apparatus serve to control 
the working of the boiler, With this equipment 
a boiler of any size can be mounted even in 
occupied rooms, The plant does not need to come 
under the. supervision of the board of control of 
steam-boilers.” . ute 

The boiler itself was delivered to the 
plaintif in Oaleutta on October 20,- 1933, 
and was taken by him tohis works at 
Oossipore and thereafter installed so as to 
form part of the plant for making carbon- 
paper. The plaintiff paid the defendant 
for the boiler in two instalments—the first 
on November 13, 1933, andthe second on 
December 14, 1933. The plant was erected 
and the defendant tellsus (at p. 119 of 
the paper-book) that he saw that the 
boiler was fitted up, that smoke came out 
from the chimney, that steam was pro- 
duced and that the needle of the pressure 
gauge showed some pressure (how much 
pressure is not stated) Beyond that, it 
does not appear to have been used. Some- 
time in February 1934, a question arose 
as to whether this boiler satisfied the 
requirements of the Boilers Act and the 
Regulations made thereunder. These Regu- 
lations have the force of law. The 
defendant took the question up with the 
Inspector of Boilers, Bengal, but no certi- 
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ficate under the Boilers Act was ever 
issued by the boiler inspecting authorities 
in respect of this particular boiler. It is 
new clear from the evidence given at 
the hearing before the learned Judge by 
the Chief Inspector of Boilers, Bengal, that 
the boiler did not satisfy the requirements 
of the Boilers Act and the Regulations 
made thereunder, because both the longi- 
tudinal seams of the. boiler and the cir- 
cumferential seams were welded, and also 
the boiler plates themselves were too thin 
in that they were below the minimum 
thickness allowed under the Indian Boilers 
Act which is 1". The consequence was 
that the boiler was never used beyond the 
raising of steam inthe way I have men- 
tioned, and eventually it was discarded. 
‘We were told in the course of the argument 
before us tkat no boiler was bought to 
replace it till 1937. i : 

, It is alleged by the plaintiff that he 
has been unable to make any profit from 
producing carbon paper and he has claimed 
damages for that loss of profit. The plaint- 
iff alleges that he made known to the 
defendant tké purpose for which he 
required a boiler and that he relied upon 
the defendant’s skill and judgment to 
supply hima boiler reasonably fit for the 
purpose. He also alleges that the defend- 
ant verbally (I use the words set out in 
para. 2 of toe amended plaint) 

: “simultaneously agreed and undertook that the 
said boiler would mot come under but would be 
exempt from the operation of the Indian Boilers 
: Act and the Rules and Regulations of the Govern- 
mént of Bengal in connection therewith and that 
In case it turned out thereafter that the said 
boiler would came under the operation of the 
Indian Boilers Act and the Rules and Regulations 
of the Government of Bengal in connection there- 
with, then he would do all that would be neces- 
sary for having the sameregistered in accordance 
with the Indian Boilers Act and for securing 
permission or certificate authorising the use of 
the said boiler so that the plaintiff might 
hed „the same for the purpose required by 
im. 

: The defendant’s case amounts to a 
general denial. Before us,an attempt was 
made to set up condition No. 16 asa bar 
to the plaintiff's claim. This point was 
not taken before the learned Judge and 
wé do not feel justified in allowing that 
point to be taken here. We have been 
taken through the evidence that has been 
given by both parties and their witnesses 
in this case. The learned Judge felt him- 
self unable to piace reliance on the 
personal testimony of the defendant. 
After considering the ev.dence, I feel the 
same difficulty about relyingon the personal 
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testimony of the plaintiff. I rea¢h that 
ecneclusion because of the plaintiff's answer 
to questions Nos. 170 and 171. It seems 
to me clear that the plaintiff there was 
—putiing it mildly—not being frank with 
the. Court having regard to his letter of 
January 3, 1934, to the Oontroller of 
Printing and Stationery for India in 
Calcutta and the reply of the Controller of 
Printing and Stationery for India in 
Oalcutta of the same date. For these 
reasons, 1 am unable to rely upon the 
plaintiff's personal testimcny. Furthermore, 
if any such undertaking by the defendant, 
as is alieged in para. 2 of the amended 
plaint, had been made, Lam of the opinion 
that it would have been put into the order 
form, which formed the document of con- 
tract between the parties. | am unable 
therefore to infer from the evidence that 
there was an express undertaking by the 
defendant that the boiler -should conform 
to the requirements of the Boilers Act and 
the Regulations thereunder and I am of the 
opinion that I must look at the order form 
of June 23, and the circumstances under 
which the contract was made in order to 
see what the contract between the parties 
was. 

There is no doubt upon tLe evidence, and 
it has not been denied by the defendant, 
that the plaintiff did go to the defendant 
for advice with regard to the setting up 


‘of the working of the carbon-paper plant, 


and my view is that the plaintiff made 
known to the defendant the purpose for 
which the machinery was required and did 
rely upon the defendant’s skill and judg- 
ment in the matter. [think the plaintiff 


- probably noticed that the fire-box and the 


boiler bcdy were welded, but I doubt 
whether he realized the significance of that, 
I think the plaintiff noticed the paragraph - 
which said: The plant does not need to 
come under the supervision of the Board 
of Control of Steam-bvilers. Trat clearly 
referred to control of boilers inthe country 
of origin of the boiler, namely Germany. 
I think something was said about the 
requirements of the authorities here with 
regard to boilers. Butas I have said, I am 
not able to come to the conclusion that 
there was any express undertaking given 
by the defendant that the boiler would 
conform to the requirements cf the Indian 
Boilers Act and the Kegulations thereunder. 
Both parties are presumed to have known 
the state of the law with regard to boilers 
in Bengal. 1 doubt whe her they thcught 
much about the matter at the time the 
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boiler wis ordered. What I do think is 
that the plaintiff was relying upon .the 
defendant supplying him with a boiler, 
which he could use in connection with his 
carbon-paper plant at his factory “at 
Qossipore. The plaintiff contends that 
under s. 16, Sale of Goods Act, there is an 
implied condition that the boiler should 
reasonably be fit for the purpose for which 
it was supplied and that it was not rea~ 
sonably fit for that purpose, in that it could 
not, according to law, be used for that 
purpose. There is, as I have said, very little 
evidence as to how far the boiler in itself 
was physically fit for the purpose. Steam 
was raised in it, but we are not told to 
what pressure. That is all we know 
about the fitness of the boiler in itself. 
The questionis: Was that boiler unfit for 
the purpose for which it was supplied by 
reason of its construction and the provisions 
of the Boilers Act? f 

There is no reported case which deals 
with a matter like this. A case has been 
cited which appears to have some 
resemblanceto it in certain respects. It 
isthe casein Sumner Permain & Co, vV. 
Webb & Co. (1) at p. 6.*. That was a case 
under s. 14, sub-s. 14 (2), Sale of Goods 
Act in England, which corresponds tos. 16, 
Sale of Goods Act in India. The short 
facts there were (as extracted from the head- 

ote); 

š wa defendants, manufaclurers of mineral waters 
sold to the plaintiffs a quantity of tonic water, 
under the description of ‘Webb's Indian Tonic’ 
to be delivered f. o. b. London. The water, as 
the defendants knew, was bought for the purpose 
of shipment to the Argentine. Among the 
ingredients of the water there was,- unknown to the 
plaintiffs, a certain percentage of salicylic acid. 
By a law of the Argentine the sale of any article 
of food or drink containing salicylic acid was 
prohibited butthe defendants had no knowledge of 
that iaw. On the arrival of the water in the 
‘Argentine the authorities, finding it contained 
salicylic acid, condemned it as unfit for human 
consumption.” 

Tnis was a contract made in England to 
be performed in England. In an action for 
breach of contract it was held that the fact 
that by reason of the local law the water 
was unsaleable in the country in which 
the defendants knew that it was intended 
to be sold was not a breach of the implied 
condition that it should be of “merchantable 
quality.” In that case, the plaintiffs for some 
years had carried on business in the 
Argentine and they had sold this particular 
beverage and the defendants were the 

(1) (1922) LK BS; 91 LI K B 228; 19251 T 294; 
7 Oom Gas 105;66 S J 74; 33 TLR 45. 

“Page of (1922) 1 K. B.-L. | i 


ee, 8 


jositedt Maye v. PHANI BHUSAN Goose (GAL) 


18910 


makers of that beverage in London. Thut 
case turned upon whether the goods were of 
amerchantable quality. In his judgment 
Atkin, L. J. says: 

“It appears to me impossible to suggest that the 
seller under the warranty of merchantable quality 
warrants that the goods shall be capable of being’ 
sold in the particular placein which he knows that 
the buyer intends to re-sell them; in other words, 
warrants tbat there shall be no local legislation in 
that place prohibiting their sale. A case was’ put 
in argument which 1 think fairly illustrated what 
the contention of the sellers here amounts to. That. 
contention must go the length of insisting that if a 
buyer, resident in the United States, where thereis 
a complete legislative prohibition against the sale 
of alcohol, were to order from another - country 
goods containing alcohol to'be imported into 
the United States, the seller must be’ taken to. 
warrant that the goods are capable of being sold 
in the United States. That proposition need 
only be stated to show that it is impossible that 
the Sale of Goods Act can have implied 9 
warranty which would have such an effect. To my, 
mind, the warranty extends no further than I have 
stated.” i = 

The case is interesting but it is not exactly 
in point because, as Atkin, L. J. pointed 
out: f . : ' 

“One hasto remember when one is dealing with 
this subject that the matter is entirely independent, 
of all questions as to whetherthe goods are fit fora 
particular purpose.” 


f 

‘Lhat particular question was left open, 
and it is not easy to answer it in the present, 
case. The contract now under discussion, 
was made in India between parties carry- 
ing cn business in India for the ‘purchase 
aud delivery in India of a boiler to be uaed 
in India for a particular purpose known ‘to; 
and contemplated by, both -parties.- The’ 
policy of the “Boilers Act isto protect those. 
who have occasion to go near boilers. ‘The: 
policy is:one of safety and waen the 


- Legislature intended that the Regulatidns: 


madé under the Boilers Act should have, 
the effect of law, as in this casa, it is: 
difficult to resist the inference that if the’ 
Boilers Act and the Regulations made: 
thereunder prohibit a particular type of 
boiler, then that boiler is in some way unfit: 
for use. . Boilersimay be constructed in the 
way prohibited, but the Legislature for its. 
own reasons, has prohibited their use, and:- 
it is difficult for ime, sitting as a Judge to 
administer the law to say that the boilers.. 
constructed not according to the Regula- 
tions made under the Boilers Act “are, 
suitable for use as boilers in India. Any; 
one who uses a boiler, which does not, 
conform tothe Boilers Act and the Regula. 
tions made thereunder, is:liable to prosecu-. 
tion anda heavy penalty under the Boilers: 
Act. It is difficult to say that a boiler 
which renders its owner and user liable to 


t 
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such penalty, is reesonably fit to be used as 
a“ boiler. Further, if the owner and user 
of a boiler prohibited by the Act and 
Regulations uses it and there is an accident 
owing to the boiler bursting and some one 
is injured, the owner and user is liable to 
damages for breach of statutory duty: 
see the case in Groves v. Wimborne (Lord) 
_ For these reasons, I am of the opinion 
that this particular boiler was not reason- 
ably fit for the purpose for which it was 
ordered and supplied, namely for use in 
connection with the carbon-paper making 
Plant of the plaintiff at Cossipore. Conse- 
quently, in my view, the defendant was 
guilty of breach of contract. The learned 
Judge has found that the plaintiff was 
entitled to reject the boiler. 1 have looked 
atthe circumstances and have come toa 
different conclusion. The boiler was deli» 
vered on October 20, and wag paid for 
finally nearly two months later. It was 
erected ‘and kept erected until some time 
in April following when ‘the plaintif 
purported to reject it. In my view, he had 
kept it tov long to be in a position to be 
able in law toreject it. He must be deemed 
to have accepted it, and‘if he has a remedy 
‘against the defendant for breach of contract, 
that remedy is one-not of rejection but for 
damages, The question is what damages? 
The learned Judge awarded the plaintiff 
damages for loss of profit for four months 
‘in 1934. ‘I have not been able to discover 
from the‘ evidence that in the year 1934 


the plaintiff knew how to make usable | 


‘the ‘carbon-paper at ‘all. This was an 
entirely new business venture on his part. 
He says that he’ made carbon-paper in 
1935 and that he got a Government contract 
for it. No document of contract has been 
‘put in to support that statement, and I am 
doubtful’ whether he had any such docu- 
ment. ` 

On the plaintiff's own’ story, unsupported 
by some documentary evidence, I am not 
prepared to say that he did get a Govern- 
ment contract for carbon-paper “in 1935. 
There is no evidence’ that the plaintiff at 
“any time made or was able to make but for 
lack of a suitable boiler carbon-paper ab a 
profit. It seems tome that the plaintifi’s 
claim for damages on the basis of loss of 
Profit must fail. When the plaintiff found 
that-he had been supplied with a boiler, 
which was unfit for his purpose, it was his 
duty as a business man, if he desired to go 

2) (1898) 2 Q B 402; 67 L JQ B 862; 79 LT 284; 
“WW 87, ITL R43, ss 
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On with the manutacture of carbon-paper, 
with that kind of plant, to get rid of the 
unusable boiler and get one that was usable. 
There is no evidence at all of his trying to 
do this, and thereis no evidence of his 
being unable to buy another boiler at.or 
about that time. That aspect of the case 
has not been gone into by either side. In 
my view. if the plaintiff is tə recover 
damages for breach of contract, he can only 
recover them on the basis of the boiler 
being unfit for the purpose for which it 
was supplied to him and of his having to 
spend money to get one which was fit for 
the purpose. Those damages come under 
the followfng heads: (1) Expense incurred 
in removing the boiler in question and in 
installing another suitable one; (2) the 
difference between the prics of another 
boiler suitable for the purpose which could 
be bought in April or May 193! and the 
price he could yet by the sale of the un: 
usable boiler at the same time in 1934, and . 
(3) a-sum of money estimated to be the 


- overhead charges in respect of the carbon- 


paper plant only,. during the time neces- 
sarily taken up in removing the unusable 
boiler and inatalling a suitable one. 

-In my. view, this appeal should be 
allowed. on the question of damages and 
the matter should go back to a Judge other 


‘than. the Judge who tried it, to deal with 
the question of damages on the lines I have 
indicated and it 


is ordered accordingly. 
Each party will .pay its own costs both 


“here and the Court below. 


Ameer All, J.—I agree with the deci- 
sion of my Lord, ihe Chief Justice. .I desire; 


.however, to express a View on one: point 


and that is with regard to implied war- 
ranties. ‘lhe matter now. remains within 


‘the domain of implied contract, having re- 


gard to the view expressed:by my Lord as 
to express contract with which view I agree. 
With regard to implied warranty of mer- 
chantability under s. 16 .(2),. Sale of Goods 


_ Act, the case has not been argued before us 
|. upon that basis. There was, in fact, a fnd- 
‘ing to the effect that the goods were not 


merchantable within the meaning of that 


“provision. In my opinion, however, had there 
“been an implied condition as to merchant- 


ability, as regards breach, the case in 
Sumner Permain &Co. v. Webb &Co. (1) 
an . answer in law, 
With regard toimplied warranty of fitness 
under s. 16 (1), we have found that the 
essential elements are present, that is to 
say, disclosure of a particular purpose in 
a particular manner. ` There ‘was, theref.re, 
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an implied warranty. Was there a breach 
of that warranty ? The questicn depends on 
the scope of the warranty itself. To my 
mind, the firat point to be decided is whe- 
ther the warranty of fitness, implied by 
law, is logically different in principle from 
the warranty implied by law of merchant- 
ability. 

It is perfectly true that in Sumner 
Permain & Co. v. Webb & Cc.(1) Lord Atkin 
expressly pointed out that the case was 
decided on the question of merchantability 
and not on the question of fitness for a 
particular purpise. {t is also perfectly 
true that in the earlier case in Niblett, 
Limited v. Confectioners’ Materials Co., Ltd. 
(3) two learned Judges, wko were also 
Judges inthe case just mentioned, took a 
somewhat different view with regard to 
implied warranty as to merchantability. It 
is also true that the foot-note in Sumner 
Permain & Co. v. Webb & Co. (1) at the 
least Jeaves the matteropen. Itis evena 
possible inference that the Court viewed 
-the question of implied warranty of fitness 
-in a different ligat. But, as a matter of 
principle, I have been unable tosee any 
logical distinction beiween the two matters. 
It seems to methat the one condition as 
to merchantability requires the goods to be 
reasonably fit to be sold as goods of the 


particular description. The other condition, ` 


as to fitness, requires the goods to be reason 


ably fit for use for the particular purpose for ‘ 


. which they were ordered; and that in both 
cases they are required to be intrinsically fit, 
and not fit having regard to scme particular 
legislation or particular rules framed by 
the Btate or a third party. My view, there- 
fore, is that prima facie fitness for a parti- 
cular purpose means intrinsic fitness for 
the particular object to which the goods 
were to be applied. The question, to my 

‘mind, depends upon the scope to be given 
to the words “particular purpose.” That 
governs the whole section. The article is 
not to be fit generally, not be fit, as 
pleaded, “for the purpcse of the plaintiff”; 
ik must be fit for a particular purpcse noti- 
fied to the defendant and notified in a 
particular way, so that the defendant shall 
know that his skill and judgment is relied 


upon to supply an article which shall be fit 


for that purpose. 

I can conceive of a case where “the pur- 
pose” might be given a more extended 
meaning, e.g., for the purpose of being 
used fur heating cylinders in the pleintiffs 


@) (1921) 3 K B 387; 90 LJ K B 984; 125 L T 952; 
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factory and also cf being passed by the 
boiler authorities Even accepting that view, 
the pleadings and the evidence do not, to 
my mind, supportit. In this connection, I 
refer particularly to the last line of para. 1 
and to the middle portion of para. 2. The 
purpose for which this article was required 
was “the improvement in the manufacture 
of carbon-paper.” It does not say “for the 
purpose of being passed or tested by the 
boiler authorities or used lawfully.” Nor do 
1 think that the inference to be drawn from 
the evidence is that the plaintiff made 
known such extended purpose to the defen- 
dant in such manner as the latter knew 
that his skill and judgment was required to 
supply an article whica would comply with 
the regulations. For these reasons, I prefer 
the narrower construction and take the 
view therefore that the mere fact that a 
license could not be obtained is not ipso 
facto a breach of the implied warranty of 
fitness. Tne onus is on the plaintiff, not 
the defendant,’ to show that he is entitled 
to take advantage of implied warranty, and 
I myself feel that it is desirable, so far as 
possible, that people should put tbeir con- 
tracts in writing and not depend upon 
implied warranties: see the_.obseryations 
of Lord Russel in Monforts v. Marsden (4)s 
But what ‘stands in the way of the äppejiant 
and “makes my view ultimately*conform 
with that of my Lord, is this ; “Was this 
boiler fit even for the narrower purpose ? 


‘On that, we have the fact that it was not 
passed” by. ‘the authorities. T t any 
‘rate, raises a presumption that. it. was not 


That, ‘at any 


fit, having regard to the Regulations. :and 
their obvious purpose. It is my view ‘that 
the presumption could have been rebutted, 
but there is no evidence which, to my 
mind, is sufficient to rebut it.. It is true 
that there is evidence that the boiler did 
raise steam. That again has been referred 
to by my Lord,. The only evidence which 
at all seems to help the defendant on this 
point is an answer to a question asked by 
the Counsel for the plaintiff. Sete | 

In the circumstances, I agree with my 
Lord that there is not enough to rebut the 
prima facie presumption to be drawn from 
the fact that the Regulations laid down by 
Government for the safe use of boilers were 
not complied with. 


D. Order accordingly. 
(4) (1895) 12 R P O 266. i 
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. _ RANGOON HIGH COURT 
First Civil Appeal No. 62 of 1938 
December 20, 1938 
Mya Bu AND Maoxney, JJ. 
U TAUK TA AND ANOTHER— APPELLANTS 
versus 
MA OHN YIN—Responpent 

Burmese Buddhist Law— Death of one parent 
leaving only one child— Surviving parent re- 
marrying—Claim of child of first marriage to one- 
quarter share as orasa child receives fresh period of 
limitation beginning from remarriage—That child 
ts entitled: to one-half of estate brought to re- 
marriage by its father, 

It is quite contrary to the ordinary notions 
current amongst the Burmese to hold that an orasa 
child, who does not claim his share on the death 
of his parent nevertheless must be regarded as 
having taken it, with the further consequence that 
he falls out of the family..By Burmese law, when 
after the death of one parent the surviving parent 
Yemarries, the only child ofthe first marriage is 
entitled to claim partition. The child’s claim toa 
one-quarter share as orasa child must be deemed 
to have received a fresh period of limitation 
beginning from the remarriage ofits father and it 
is entitled to one half of theestate brought to the 
remarriage by its father. Ma Thein v. Ma Mya (6), 
Maung Po Kin v. Maung Tun Yin (7), and Maung 
Sein Shwe v. Maung Sein Gyi (9), Ma Shwe Yu v. 
Ma Kin Nyun (10), and Manng Sein Ba v. Maung 
Kywe (12), relied on. F. A. No. 118 of 1930 held 
ase Maung Sein Ba v. Maung Kywe (8), dissented 

m. 


F.C. A. against the decree of the District 
Court, Maubin, dated May 16, 1938. 

. Mr U. E Maung, for tha Appellants. 

«Mr. P. K. Basu, for the. Respondent. 

.Mya Bu, J.—The plaintiff-respondent Ma 
Ohn Yin, is the daughter of the defendant- 
appellant, U Tauk Ta, by one Daw Hpyu, 
who died about June 1922. There were 
some allegations that U Tauk Ta married 
again in 1924, but it is now admitted 
that there is no sufficient evidence of this 
marriage. It has, however, been established 
that U Tauk Ta married defendant-appellant 
No. 2 Ma Sein Tin, about June 1926. Ma Ohn 
Yin is the only child of U Tauk Ta and 
Daw Hpyu. She has claimed to be entitled 
to one-half of the properties which U Tauk 
Ta possessed ut the time of his second 


marriage with Ma Sein Tin in virtue of her. 


being the only child of U Tauk Ta and 
therefore entitled to the rights of an eldest 
child and of younger children. Ma Ohno 
Yin attained the status of orasa child be- 
fore the death of her mother Daw Hypu: 
consequently, on the death of the latter, 
she became entitled to one-quarter of the 
estate. This claim, however, she did not 
make. The suit was filed on November 
24,1537. Therefore at that date her claim 
as an orasa child to partition on the death 
of her mother was time-barred. The 


u TAUK fav. MAonNYIN (RANG) 


403 


District Court has decreed her claim U 
Tauk Ta and Ma Sein Tin now appeal 
against the decree of the District Court. 

It is argued before us that the claim of 
MaOhn Tin as an orasa child to a one- 
quarter share ofthe estate brought by her 
father to his remarriage is nota different 
claim from her claim to partition as an 
orasa child on the death of her mother. 
On the death of her mother she became 
entitled to one-quarter of the estate. On 
the remarriage of her father she could 
not become further entitled to that which 
had already been fully vested in her. 
Consequently, the remarriage of her father 
did nct starta fresh period of limitation 
within whieh Ma Ohn Yin could make her 
claim for her inheritance. That being so, 
she is now debarred from claiming as 
orasa child a quarter share on the re- 
marriage of her father, the period of 
limitation being laid down by Art. 123, 
Limitation Act, as 12 years from the 
date when the share became recoverable. 
As regards the rest of her claim, if indeed 
she be entitled to any more than a 
quarter’ of the estate on the remarriage, 
then she ean only claim what the younger 
children, had there been any, could have 
claimed, i. e. one-quarter of the estate 
remaining after the orasa’s share has 
been distributed, that is to say, three- 
sixteenths of the estate. i 


The claim that there had been a remar- 
riage previous to that with Ma Sein Tiù. 
has been abandoned and it is not -neces- 
sary to deal with the consequences which’ 
might have arisen had that alleged earlier ` 
remarriage been established. Following’ 
on the decision of their Lordships of the- 
Privy Council in Tun Tha v. Ma Thit(1), to 
the effect that what an orasa child in 
the position of Ma Ohn Yin obtains isa 
definite one-fourth part of the estate a: 
right which she was at liberty to assert. 
within any period which was not outside 
of that which is fixed by Art. 123, 
Limitation Act, it has been held by this 
Court that the right of an orasa child . 
to partition is a vested right and that his: 
quarter share becomes vested in him on the 
death of the appropriate parent: see Maung - 
Pan Onv. Maung Tun Tha (2) and Maung No 


9 L B R 56; 38 Ind. Oas. 809; A IR 1916 P O 
44 0 379; 44 I A 4%; 19 Bom L R294; 15A L 
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v. Maung Po Thein (3), and numerous 
other cases From this the learned Counsel 
forthe appellants argues that the orasa’s 
share having once become vested in Ma 
Ohn Yin on the death of her mother could 
not again become vested in her on the 
remarriage of her father and therefore her 
claim to the orasa’s share became barred 
after the lapse of 12 years from the death 
of ber mother. A similar argument to this 
has been dealt wiih fully in Maung Po Aung ` 
v. Maung Kha (4). There it was held that 
if no claim for partition has been made on 
the death of one parent or on the remarriage 
of the surviving parent or on the subsequent 
death cf the surviving parent, a claim for 
partiticn may be made at the death of the 
step-parent. In his judgment Maung Ba, J. 
observes : 

"I can find no authority for holding that because 
he has not claimed his vested share within that 
period (i.e. 12 years) he would forfeit his right to, 
get his proper share under s. 14 (Manugye, Ch. 10) 
when his mother died subsequently.” 

Again : 

“When there are two rules, one more favourable 
than:the other, I do not see any reason why an heir 
entitled to come under either of them, should be 
bound down to any particular rule. When no 
immediate partition is claimed, the share not 
claimed still forms part of the estate and all the 


members of the family are entitled to the advantages 
accruing therefrom.” 


_ And Heald, J., observed : 
“Laem quite certain that the idea that a child who 
has refrained from claiming and has not received | 
a share to which it was‘entitled imust be regarded ` 
as.having received that share is enfirely foreign to 

Burmese Buddhist Law. That idea is directly con- 

trary to the provisions of the dhammathats, since, 

if it were accepted, the children of a first marriage 

who had failed to olaim their share on the re- 

marriage of the surviving parent would be debarred 

from claiming on the death of that parent or on 

the death of the step-parent and the express pro- 

visions of the dhammethats which provide for 

such. claims would be entirely nugatory,” . 

It is true that in a later case, First 
Appeal No. 113 of 1980, Maung Po Chain v. 
U Po ya unreported, Heald, J. ex- 
pressed & contrary opinion, namely that 
the quaiter share cf the orasa (in the case 
before hit) had beccme vested in her and 
she could not acquire -by reason of her 
father's subsequent remarriage a better: 
title toit than she had already: the legal 
position was that the orusa child’s quarter - 
shaie was already vested at the time of her 
father’s remarriage and tke basis of her. 
suit that on that marriage she acquired 
- anewright toa quarter thare of that pro- 

perty was mistaken. These remarks, how- 

(3) 1 R.3€3; 76 Ind. Cas, 612;A E R1923 Rang 
239; 2 Bur LJ 109. : “oe 

(4) 6 R 427; 112 Ind. Oas, 413; A I R 1928 Rang ’ 
225 (FB) 4 : ja ; 
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ever, were obiter as ib had been admitted? 
that the claimant was a cossharer in the. 
property. In our opinion it is quite contrary. 
to the ordinary notions current amongst 
the Burmese to hold that an orasa child, 
who does not claim his share on the death 
of his parent nevertheless must be regarded 
as having taken it, with the further 
consequence that he falls out of the family., 
Certainly, a perusal of the dhammathtas 
does not lend any support to such an idea. 
It is not wise to press to the utmost the 
logical sequences‘ of’ a legal conception: ` 
imported from. another -system of law into 
a system of Customary Law: to. do so will 
inevitably result in’ a conclusion . which is- 
quite contrary to ordinary ‘practice. We 
have no doubt that in the present case.Ma 
Ohn Yin's claim to a one-quarter share as 
orasa child must-be deemed to have received - 
a fresh period of limitation beginning from 
the remarriage of her father. It may be. 
noted that, us the eldest child, Ma Ohn Yin 
on the remarriage’ of her father, would be - 
entitled to claim a one-quarter share of. the ` 
estate, whether orasa child or not: seé. 
Maung Kyin v. Ma Kya Gaing (5). -A8 
regards the share to which Ma Ohn Yin is 
entitled, wè are of opinion that the weight: . 
of authority is in favour of holding that 
he. estate 
brought to the ré-marriage by her-father : 
see ‘Attasankbepa Vannana ‘Dhammfiathat, 
s. 159. In Ma Thein v. Ma Mya (6), it was 
held that on the remarriage of one’ parent ` 
after the death of ‘the other, -the kanitha' 
children can sue for partition of the estate. — 
This decision followed Maung Po Kin W. 
Maung Tun Yin (7), where it was’ held that 
the eldest child, on the remarriage ‘of the 
surviving parent, becomes entitled to a 
quarter share in the joint estate of the 
parents if he or she has not taken a share 
as orasa, and on such remarriage the 
younger children become ‘entitled collec- . 
tively to a quarter.sharé, . Lous 
It would seem therefore that an only ° 
child would become entitled to a one-half 
share: see Maung Sein Ba v. Maung Kywe: 
(8), aud the czses quoted therein! It is-true 
that in one part of the latter judgment 
words are used which would suggest that 
what the children are entitled to on the 
remarriage of their father is their mother’s 
(5) 8 R 396; 128 Ind. Oas. 377; AIR 1930 Rang. ' 
319; Ind. Rul. (1929) Rang 25. À 
(6)7 R 193; 118 Ind. Cas 124;A IR 1929 Rang. - 
218; Ind. Rul. (1929) Rang 236. ` 
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: 7 : 5 F 
di è 


Rang 2. 
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interest in the joint property; but with 
great respect, we do not think that this 
can be held correctly to state the law. In 
Maung Sein Shwe v. Maung Sein (9), their 
Lordships of the Privy Council referred to 
Ma Shwe Yu v. Ma Kin Nyun (10), as 
establishing the proposition that .by 
‘Burmese Law, when after the death of one 
‘parent the surviving parent remarries, the 


children of the first marriage are entitled 


Tegarded as vesting on the.remarriage and -` 


to claim partition, unless there has been a 
previous. partition between:them and the 
surviving parent, that such right bas been 


‘that the estate subject to such - partition 


is the estate held by the surviving parent 
at.the time of the remarriage. Such a rule 
isin conformity with equity; for, it “would 
be unreasonable to require a parent to 
make good to his children by a former 


‘marriage apart of the estate which, through 
‘no fault of -his, might ‘have disappeared 


subsequent to the death of the first wife 
and prior tohis remarriage. It is reason- 
able that the estate to be divided should 


‘be the estate existing at the time the reason 
- for partition arises. In Maung Aung Pev. 


“Was made in Maung Sein Ba 


U Tun Aung Gyaw (11) to which reférence 
v. Maung 
Kywe (8), it is remarked : ; i ; 
~“Tt is settled law that on the remarriage of a 
surviving parent the children of the former marriage 
acquire a vested interest in the joint property of 


. that marriage to the extent of their deceased parent's 


share.” 
We have been unable to discover in 
-what decisions prior to Maung Aung Pe v. 


-U Tun Ainy Gyaw .12) such a proposition 


had been laid down. In Maung Aung Pev. 


"U, Tun Aung Gyaw (11); their -Lordships 
“were dealing with the special case of two 


“contemporary wives cne of whom had died, ` 


: and-they held that the children of: one 
wife were entitled on ber death to claim 


{partition against: their father and the other 


„wife, and their manner of stating tbe pro- 
position cited above seems, if we may 
‘gay so with respect, to have been influenced 


by the particular nature of the tase before 


- them. We would add that in a more recent 


: case, First Appeal No. 71 of 1935, Maung 


62TA l; 19350W N84; 7R 
-431;.61 0 LJ 59(P 0), 


Sein Ba v. Maung Kywe (12) and Ma Shwe 


`- Ku v. Ma Kin Nyun(10;, has been followed. 


(9) 13 R 69; 152 Ind. Oas, 679; A IR 1935 ° O 16; 
P O18; 68 ML J 


(10) 7 R 240; 118 Ind. Cas. 630; A I R 1929 Rang 


159; Ind. Rul. (1929) Rang 278. 


(11) 8 R 524; 129 Ind. Cas. 503; AI R 1931 Rang 


. 82; Ind. Rul. (1931) Rang 71. 


a 


(12) 181 Ind. Cas. 584; A I R1936 Rang 107:8 R 
Rang 489, t ERA 
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For these reasons, we see no sufficient 
cause to interfere with the decision of the 
lower Court and this appeal is dismissed 
with costs 

D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Criminal Appeal No. 494 of 1938 
December 9, 1938 
BARTLEY AND HENDERSON, JJ. 
EBRAHIM MONDAL AND oTugra— 
APPELLANTS 
versus g 
EMPEROR—OppositsParty 

Criminal Procedure Code (Act V of 18984), 9 162—~ 
Statement made to Police during investigation, if can 
be used in trial to demolish defence case. 

A statement made to a Police Officer during in- 
vestigation cannot be used in respect of any trial of 
any offence under investigation at the time when such 
statement was made. Such a use is not warranted by 
the provisions of 8. 162, Oriminal Procedure Code, 
and if such evidence is used to demolish the most 
important portion of the defence case, it must be held 
that its admission prejudiced the accused to such an 
extent that the verdict ofthe jury cannot be up- 
held. 


Mr. Bireswar Chatterjee for Mr. Baidya 
Nath Banerjee, for the Appellants. 

Mr. D N. Bhattacharya, for the Orown. 

Judgment.—The appellants have been 
convicted under ss. 457 and 366, Indian 
Penal Code. In our opinion, the verdict 
cannot be sustained, because on a 
material point inthe case the jury was 
allowed to consider evidence which was 
wholly inadmissible. It would appear that 
a main plank iti the defence case was that 
the complainant was a girl of bad character. 
The defence witness No. 1 who was Vite- 
Ohairman of the Local Board was actually 
examined to prove this point. Subse- 
quently, however, the learned Judge recalled 
a Police Officer’ who was a prosecution 
witness and allowed him to give evidence 
after consulting his case diary to the 
effect that no such statement had been 
made to him during investigation by the 
defence witness No, 1. pe~ 

It is perfectly clear that no such use of a 
statement made toa Police Officer during 
investigation is warranted by the provi- 
sions of s. 162,. Criminal Procedure Code, 
and as this evidence wasin the present 
case used to demolish the most important 
case, it must be 
held that its admission prejudiced the 
accused tosuch an extent that the verdict 
of the jury cannot be upheld. That 
verdict, and the conviction and sentence 
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passed thereon on the 
accordingly beset aside. - 
“The only other question . is whether we 
should or should not direct a retrial in the 
case. On a perusal of the record we find 
that the direct evidence cn one charge con- 
sists of the statement of the woman herself; 
and the direct evidence cn the second 
charge consists of the statement of the 
woman and her husband. We note also 
thatthe learned Judge in recording his 
findings expressed himself as constrained 
to agree with and accept the verdict of 
the jury.. We must admit that we appre- 
ciate the feeling which led to his expressing 
himself in this way,and.that, in view of 
the record in the present case, wedo not 
consider it necessary to direct a re-trial. 
In this view of the matter the convictions 
. of the apwellants and the sentences passed 
-upon them are.set aside. We direct that 
< ney be released and discharged from 
ail. 
E Convictions set aside. 


appellant, must 





LAHORE HIGH COURT 
Second Appeal No. 318 of 1938 
September 27, 1938 
. ABDUL Rasarp, d. 
- Mehr MOHAMMAD DIN-—PLAINTIpe 
ae Ss — APPELLANT . 


3 , rersus 
Pandit ANANT RAM AND ANOTHER— 
f . DEFENDANTS— RESPONDENTS. 

Punjab Pre-emption Act (I of 1913), s, 22—One- 
fifth of price ordered to be deposited before peshi 
; am —Order held misleading — No such deposit 
- made—Oourt should consider, whether time should be 

extended, - 

, _In a pre-emption suit, the Court ordered that one- 
fifth of the price should be deposited before peshi 
“kham. The’ deposit was not so made and the Judge 
rejected the plaint immediately : 
Held, that the phraseology ef the Court left room 
for misapprehension,” The plaintiff's Counsel was 
under a bona fide misapprehension as to the date 
before which he had to deposit 1-5th of the’ price in 

Court. Instead of recording that 1-5th of the price 
should be paid before peshi kham, the Court ‘ought to 
Nave mentioned a particular day for the deposit of the 


Tice : 

Held, also that when objection was taken by the 
defendants’ Counsel, the Court ought not to have 
, rejected the plaint immediately. The Court ought to 
. have considered whether the circumstances were such 
“asto justify an extension of time for the deposit of 


1-5th of the price. Ram Rattan v. Rajaram (1), 
relied on. 


"S. A. from the decree of the District 
Judge, Lyallpur, dated December 11, 1937. 


r. Mohammad Nazir for Mr. Mahbub 
Ilahi; for the Appellant. ae 
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Mr. Ram Lal, for the Respondents, w 
Judgment.—On March 15, 1937, Moham- 
mad Din instituted a suit against “Anant 
Ram and Musammat Daropadi for, posses- 
sion by pre-emption of a certain piece. of 
land.: On the same day the Court pissed 
the following order: . 3 
“The plaintiff has verified the petition of plaint. 
After making an entry in the register for.plainte, 
summons for the striking of iesues be’ issued 
against the defendants for EELO ST One-titth of 
the price shall be deposited upon the peshi kham," 
On April 14, the plaintiff put in an 
application stating that- a suit for pre-emp- 
tion had been instituted by him, hat it 
was fixed for hearing on April 26; 1937, 
and that the Court had ordered him to 
deposit a sum of Rs. 60, being 1/5th of the 
price. of the land. He prayed that, the 
Court may order the money to be deposited 
in the Treasury. On the back of -this 
application the office reported that J/5th of 
the price had to be deposited up to peshi 
kham. On the same day the Court wrote 
an order to the following effect: `> — . 
“Rs. 60 are allowed tobe deposited in Court -on 
the responsibility (bazimmawari) of the plaintiff.” 
On April 26, 1937, the learned Uouhsel 
for defendant No. 1 pointed out that the 
plaintiff had not deposited 1/5th of the price 
within time, and that his plaint should be 
rejected under s. 22, Punjab Pre-emption 
Act. Thereupon the Court at once passed 
an order to the effect that as 1/5th of the 
purchase price had not been deposited in 
Court before peshi kham, the plaint was 
rejected. On the same day the plaintiff put 
in an application for extension of time for 
the deposit of 1/3th of the price. On this 
application the Court passed the following 
order : i ; 
“Presented by plaintiff's Advocate after about an 


hour of the pronouncement of the order. Plaice it 
on the file.” : ; 


As the trial Court refused to entertain an 
application for extension of time, the plaine 
tiff preferred an appeal to the learaed Dis- 
trict Judge against .the rejection of :his 
plaipt. - His appeal having been dismissed 
he has preferred a second appeal to this 
Court. From a perusal of the various orders 
of the trial Court it-appears:to me that ‘the 
plaintiff's: Counsel. was under a :bona fide 
misapprehension as to the date before which 
he had to deposit 1/5th of the price in Court. 
Instead of reccrding that 1/5th of the price 
should be paid before peshi kham the 
Court ought to have mentioned a parti- 
cular day for the deposit of the price. The 
phraseology of the Court leaves room. for 
misapprehension, and if the word kham 


“1939 


occurring “after the word peshi is not ‘cor- 
rectly understocd or heard by- the learned 
Counsel for the p'aintiff, he would be under 
the impression that the money was to be 
deposited before April 23, 1937. On April 
26, 1937, when objection was taken by the 
defendants’ Counsel, the Court ought not 
to have rejected the plaint immediately. 
The Court ought to have considered whe- 
ther the circumstances were such as to 
justify an extension of time for’ the deposit 
of.1/5th of-the price. This is clear from the 
language of cl. (4), s. 22, Punjab Pre-emp- 
tion Act. The facts of the case reported in 
Ram Rattan v. Rajaram (1) were very 
Similar to the facts of the present case. In 
the reported case a Division Bench of this 
Oourt held: 

“The phrase ‘his plaint shall be rejected’ read 
with the provision as to an extension of time 
means that ‘the plaint shall be rejected if the Court 
should not deem -it proper to allow further time 
and though the Court may not extend time suo 
motu, it, should not, all the same, act with such 
celerity in rejecting the plaint as not to allow the 
Plaintif even a moment for reflection or action.” 

‘In the present case the deposit was made 
by the plaintiff before the defendants 
appeared in Oourt in pursuance of the sum- 
mons issued to them and before the issues 
were settled. In view of these circumstances 
and the defective nature of the order passed 
by the trial Court on March 15, 1937, I 
‘am of the opinion that the trial Court was 
not justified in rejecting the plaint on 
April 26, 1937, without giving the plaintiff 
an opportunity to apply for extension of 
time. For the reasons given above, I accept 
this appeal, set aside the judgments and 
decrees of the Courts below and restore the 
plaint. The case shall be remitted to the 
trial Court for decision in accordance with 
law. The court-fee. levied on the memoran- 
dum -of appeal in this Court shall be 
refunded and the other costsshall abide the 
result of the litigation, 

“''D, Appeal accepted. 


A) AIR 1925 Lah. 643; 78 Ind. Oas. 61;5 L LJ 
4. 


é PATNA HIGH COURT 
Appeal from Appellate Decree No. 521 
> k of 1933 a 
April 3, 1939 - 


. _. + WoT, J. 
RAM KESHAN CHAMAR AND OTHERB— 
v7 ‘PLAINTIFFS —~APPELLANTS 
at versus 
- RAMSOHAG CHAMAR AND 0TARRS— 
. DEFENDANTS — RESPONDENTS. : 
Evidence—Admissibility—Judge refusing to accept 
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certain evidence in firet instance—Whether has 
jurisdiction to take it into consideration again. 

here a Court refuses to accept certain docu- 
ments in evidence in the first instance he has no 
jurisdiction to take them again into consideration 
unless some explanation or reason could be given 
by the party producing such evidence. 

A. from the decision of the Additional 
District Judge of Shahabad dated Mav 30, 
1938, confirming that of the Munsif of 
Buxar, dated July 22, 1937. 

‘Mr. Akhauri Badri Nath Sinha, for the 
Appellants. 

Messrs. Hardeshwar Pd. Sinha and K. 

N. Lall, for the Respondents. 


Judgment.—This appeal by the plain- 
tiffs arises out of an action in which they 
claimed that a certain deed of gift executed 
by the third defendant (the widow of 
Remrati Chamar} was binding upon the 
reversioner, The plaintiffs’ case was in the 
result dismissed on the maiu question, 
they not having satisfied the lower Appel- 
late Court that they were the nearest 
reversioners. Very reluctantly dol inter» 
fere in such cases and it seems to me that 
it is impossible for me to interfere in the 
present case having regard to what 
happened. 

The plaintiffs had produced certain 
receipts which they stated established the 
relationship they set up. These receipts 
were produced at a late stage and re- 
jected, both the trial and the Appellate 
Qourts then saying that they had been 
introduced by a dodge or trick. These 
receipts not having been admitted, they 
were put toons of the witnesses and the 
trial Oourt while recogniziag that they had 
been really rejected considered them. The 
lower Appellate Gourt on the other hand 
rejected them for the reason I have stated. 
Once the trial Court had taken these re: 
ceipts into consideration, it would be difficult 
to suggest that the Appellate Gourt could 
interfere with the decision of the trial 
Court. 


The question which I have to consider is 
whether in the circumstances the Appellate 
Court was right in its conclueion. Once 
having rejected the document, there was an 
end of the matter. The couduct of the 
trial Judge is a little difficult to explain; 
but the factremains that he did take the 
receipts into consideration and did find 
that the plaintiffs had established their case 
with regard tothe matter with which those 
documents were concerned. Considering 


this matter the trial Judge says: sie 
“The receipts have all appearance of antiquity. 
The parties are illiterate chamare and 1 do not believe 
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that they would go the length of fabricating docu- 
ments.” 7 no 1! i eee Ge : 

“The learned Judge.in the Appellate Court 
makes this observation. , 

“Then, the: plaintiffs. played a 
them produced by Raghunandan by summoning him 
as a witness as observed by the learned Munsif. 
Those receipts have not been proved and they -have 
been exhibited on proof of custody as documents more 
than 30 yearsold But Raghunandan has not stated 
how he got hold of the receipte in the name of 
Dhanpat and his custody of the receipts has been 
ised by their previous production by the plain- 
tifs.” 

. Had I come” to the conclusion that these 
receipts definitely established the relation- 
ship which they purported to establish, 
the view that I might take of the matter 
would be somewhat different. It is true 
that they purported to show that one person 
was the son of another, which was the fact 
that they.. were produced to establish, but 
at the same time there was no clear evi- 
dence as ta whether these persons were 
members of the family, nor, as pointed 
out by the learned Judge of the 
Appellate Court, was it established that the 
documents were produced from proper 
custcdy. It would be useless in those cir- 
cumstances to send the case back in order 
that the learned Judge might come to the 
very same conclusion -cn which I shall 
rely. The Judge having refused to accept 
the evidence in the first instance, he has 
no jurisdiction to take.them again into con- 
sideration unless some explanation or 
reason could be given by the plaintiffs. But. 
no, attempt, as faras I can see from the 
judgment, was made by the plaintiffs to 
do so. 

.. In my judgment, it is a case in which I 
cannot interfere. The appeal, therefore, 
fails and must be dismissed with costs. 


oe i Appeal dismissed. 


MRT Se 2 


Re oema 


CALCUTTA HIGH COURT 
‘Civil Rule No. 93 of 1938 
November 11, 1938 
B. K. MUKBERIRA, J. 
KAILASH CHANDRA BbHAUMIC— 
J UDGMENT-DEETOR No. 3—PETITIONER] 
i s versus ‘ 
RAM KANAT CHAKRAVARTI 
AND OTHERS— OepPosITE Party 
Bengal Agricultural Debtors' Act (VII of 1936), 
as, 34, 2 (9) Notice under s. 34— Civil Court, if can 
investigate ‘whether applicant before Board was 
debtor or-not—Purchaser of equity of redemption 
made party in mortgage suit —Mortgage decree passed 
against him— Purchaser is a “debtor”. 
The condition ‘precedent for giving the Board 


KAILASH. OHANDRA BIAUMIO v. RAM KANAT OsaKBAVARTE - (OAL.) 
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jurisdiction toissue a notice undere. 34, Bengal 
Agricultural Debtors Act, is the inclusion’ in, 
the - petition under s. 8, Bengal Agricultural - 
Debtors’ Act, of a debt in respect of which a 
suit or proceeding is pending before a Civil or ` 
Revenue Court. But it isnot open toa Civil Court 
on receiving a notice under s. 34, to investigate the 
question as to whether the applicant - before’ the 
Board was a debtor or not: This. has- to be decided 
by the Board under s. 200f the Act and the decision: 
can be revised by the appellate officer appointed 
under s. 40 of the Act. Jagabandhu Saha v. 
Rashmani Dasya (1), relied on. Nursingdas’ 
Tunsukdas v. Chogemull (4), Harish Chandra Palv. 
Chandra Nath Saha (5), and Soilabala v. Nityananda . 
(6), relied on. 9 : . : ` 
Where a purchaser of the equity of redemption , is 
made a party to the mortgage suit and the'ugual 
mortgage decree is passed ‘against him, hais a 
debtor within themeaning of law. The fact that 
he cannot be made personally liable does not really. 
affect his Status. ; 
G. Rule from tke order of. the District, 
Judge, Noakhali, dated January 17, 1938. :. , 
Messrs. Jitendra Kumar Sen Gupta ‘and. 
Mohendia Kumar Ghose, for the Petitioner. . 
Messrs. Chandra Sekhar Sen and Bhaba-. 
tosh Chakravarti, for the Opposite Party. ` 
Order.—The petitioner is one of the 
judgment-debtors in a proceeding for 
execution of a morigage decree and the. 
tule is directed against an order of the 
Mu: sif, Third Oourt, Sudharam, dated 
November "15, 1937, refusing to siay. the 
execution proceedings after receipt of a 
notice from the Debt Settlement Board 
under s. 34, Bengal Agricultural Debtors’ 
Act. The facts necessary for the purpose 
of this rule may be shortly stated as follows: 
The opposite party No. 1 is the -mortgagee 
decree-holder who obtained a mortgage- 
decree on April 9, 1931. The original: 
mortgagor is opposite party No. 2 and: 
the petitioner is the purchaser of onet 
the mortgaged properties at an execution 
sale and he has acquired the other pro 
perty by inheritance and partition after 
the death of his father who -purchased 
the same at a private sale. He was implead- 
ed as a defendant in a mortgage 
suit and the usual mortgage ‘decree 
was passed. The. mortgaged properties 
were put uptosale and purchased by the 
deeree-holder on July 27, 1933. The sale 
was subsequently set aside and the present 
application for execution was made in 1937. 
After the execution proceedings were started, 
the petitioner made an application to the 
Debt Settlement Board under s. §, Bengal 
Agricultural: Debtors’ Act, and the Board 
issued a notice to the Court under s. 34 
of the Act. Tae Munsif before whom the 
execution case is proceeding, at first, granted 
a stay but later òn Vacated the order on 
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the ground that the petitioner was not ‘a 
debtor and consequently was not competent 


to present any application for settlement 
of his debts under s. 8, Bengal Agricultural 


Debtors’ Act. Against this order, theré was 


an“ appeal taken to the Court of the District 
Judge of Noakhali and the learzed District 
Judge dismissed tbe appeal and upheld the 
decision of the trial Court. It is conceded 
before me that the appeal was misconceived 
and incompetent in law and I have been 
invited by this rule to revise the original 
order’ of the Munsif refusing to stay the 
execution proceedings. a 
As I have said ‘abdve, the Munsif. has 
refused to stay the proceedings on the 
ground that the petitioner was not a 
debtor, and as such, was not, competent 
to come under the Agricultural Debtors 
Act, It is quite true that the condition 
precedent for giving the Board jurisdiction 
to' -issue a nctice under s. 34, Bengal 
Agricultural Debtors’ Act, is the inclusion 
in the petition under s, 8 of a debt in 
respect of which a suit or proceeding is 
pending before a Civil or Revenue Court: 
vide the case in Jagabandhu Saha v. 
. Rashmani Dasya (1). 1f the proceeding had 
already come to an end by reason of the 
fact that the debt was discharged or satisfied 
by sale of the’ judgment-debtors’ property, 
then there would be nothing to stay and the 
Civil Court could not be’ called upon to 
exercise jurisdiction under s. 34: see the 
cases in Jagabandhu Roy v. Bhusai Bepari 
(2) and Ramendra Nath Mondalv. Dhanan- 
joy Mondal (3). In the present case, howe 
ever, there is no dispute that there is a 
proceeding in execution pending before the 
Civil Court in respect of a debt and the 
decree of the Civil Court in the mortgage 
suit is conclusive evidence ‘as regards the 
existence of the debt. The contention of Mr. 
` Ben who appears on behalf of the opposite 
party is that there might have been a debt 
anda proceeding in respect of thé same 
but the present petitioner wab not a debtor 
and he could not in law invoke the jurisdic- 
tion of the Bengal Agricultural Debtors’ Act 
in his favour. What is said is this that he 
did not borrow any money and was under no 
personal liability to the mortgagee-décres- 
holder.. He was the purchaser of certain 
properties which were undoubtedly subject to 
the mortgage debt but the equity of redemp- 
tion which he purchased was in law a right 
(1) 41'0 W-N 924; I L R (1937) 2 Cal. 625. : 
(2) 42 0 W.N 217; 173 Ind. Oas.. 344; A I R 1938 
Oal 256; 11 R 0343. °.. 
' (8) 42 OW N.218; 178 Ind. Oas. 186; A Į R 1938 
Cal, 261; 11 R O 339 e ono ' 
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and not a liability. This contention in 
my opinion cannot succeed. It is not 
open toa Civil Court on receiving a notice 
under s. 34, Bengal Agricultural Debtors’ 
Act, to investigate tke question as to 
whether the applicant before the Board 
was ‘a debtor or not: see the cases in 
Nursingdas Tunsukdas v. Chogemull (4), 
Harish Chandra Pal v. Chandra: Nath 
Saha (5) and Soilabala v Nityananda (6), 
This has to be decided by the Board under 
s.. 20 of the Act and the decision can be 
revised by the appellate officer appointed 
under s. 40 of the Act. 

But even assuming that the Oivil Court 
ig at liberty to enter into this question, I 
cannot accept the contention of Mr. Sen that 
a purchaser of the equity of redemption 
who was made a party to the mortgage suit 
and against whom the usual mortgage decree 
was passed was not a debtor within the 
meaning of law. A debt as defined in the 
Bengal Agricultural Debtors’ Act includes 
all liabilities of the debtor in cash or kind, 
secured or unsecured whether payable 
under a decree or order by a Civil Court 
or otherwise and whether payable presently 
or in future. There is a decree in the 
present case against the petitioner who is 
liable to pay the mori gage money in default 
of which the mortgaged property is to be 
sold. The fact that he cannot be made 
personally liable does not really affect the 
question. T would therefore make the Rule 
absolute and set aside the order of the learne 
ed Munsif. The execution proceedings are 
directed to be stayed. Having regard to 
the conduct of the judgment-debtor which 
is not at all honest, I make no order for 
costs in this Rule. 

D. < Rule made absolute. 
a 178 Ind. Cas. 529; A I R 1938 
411: 181 Ind, Cas, 739; A I R 1938 Oal 

) 2 Oal 155; 11 R O 846. 
(6)420W N 415; A 1R1938 Oal 375: IL R 
(1938) 2 Oal 168. 
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BOMBAY HIGH COURT 
Appeal No. 50 of 1938 
December 7, 1838 
BRAUMONT, C. J. AND Logue, J. ; 
CHARANDAS VASANJI AND ANOTHER , 
— DEFENDANTS—- A PPELLANTS 


yesus f 
DOSSABHOY MAGANLAL AND ofsars— 
PLAI NTIRF8— RESPONDENTS 
Civil Procedure Code (Act V of 1909), 0. XXI, 
T. 66 (e), sa. 47, 96—Sale by Court—Value, if must bs 
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stated in proclamation — Petition asking for such 
statement —Order passed is neither decree not judg- 
ment within cl. 15, Letters Patent (Bom.)—No appeal 
lies, 
Where in execution of decrees the sales are held by 
the Court, it is not necessary in every case to value 
the property sold and state the value in sale pro- 
elamation, but if in any case the Court thinks it 
desirable to valuethe property aud state the value. in 
the proclamation, it ought to state it under O. XXI, 
T. 66 (e). Thiruvengadaswamy Ayyangar.v. Govinda- 
swamy Udayar (4), followed. Ban Bihari Chatterji 
v. Bhukhantal Chaudhuri (3), dissented from. 
Saadatmand Khan v. Phul Kuar (2), referred to. 

Where on a petition, praying that the value of 
certain property sought to. be sold by the Ooart in 
éxecution of a decree, should be settled and stated 
in the proclamation, an order is passed, the order is 
not a decree under £. 47, Civil Procedures Oode, and 
is not therefore appealable under s. 96. This order 
cannot also be held to be a judgment within cl. 15 of 
Letters Patent (Bombay). Krishnarao Ambadas v 
Krishnarao Raghunath (1), followed. 


` Sir Jamshedji Kanga and Mr.F. G. R. 
Khairaz, for the Appellants. 
` Mr. M. C. Chagla, for Respondent. No. 2. 

Beaumont, C. J.—This is an appeal 
from.a decision of Blackwell, J. on a sume 
mons taken out by.the present appellants 
asking that the value of certain properties 
to be sold by the Sheriff should be settled 
by the Ccmmissioner for Taking Accounts 
and forwarded by him to the Sheriff of 
Bombay. The facts are that a money 
judgment was obtained against the pre- 
sent appellants. and in execution of that 
judgment the judgment-creditor is pro- 
posing to get the immovable properties of 
the debtors sold by the Court. Under 
r. 524 of the Rules of this Ooart,. the 
Commissioner had to prepare a proclama- 
tion under O. XXI, r. 66, Civil Procedure 
Code, and forward the same to the Sheriff. 
That was done, but the complaint is that 
the Commissioner did not ascertain the 
value of the property and therefore did 
nol inform the Sheriff of such value. It is 
admitted that in sales by tbe Sheriff it is 
not the practice to fix a reserve price, and 
I have myself ‘some difficulty in seéing 
what object there can be in the Oourt 
valuing the - property, unless a reserve 
price is to be fixed. The learned Judge 
held that the Commissioner was not bound 
to value the property, and dismissed the 
summons. He gave judgment pointing out 
that the question whether or not the value of 
the property should be ascertained by the 
Court and stated in the proclamation, has 
given rise to a difference of opinion be- 
tween the Calcutta High Court and the 
Madras High Oourt, and he preferred 
the view of the Madras High Court. 

In this appeal: a preliminary objection is 
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taken that no appeal lies, and I am dispose 
ed to think that that objection must 
prevail. Under the decision of this Court 
in Krishnarao Ambadas v.. Krishnarao. 
Raghunath (1) it seems to me to follow that 
an order of the nature asked for on this 
summons is not a decree under s. 47, Civil 
Procedure Code and is, therefore, not appeale-, 
able under s. 96; nor I think can such 
an order be held to be a judgment within: 
cl. 15, Lettera Patent. However, as the, 
point raised on meritsis cne on which there. 
is no decision of this Courtand involves a’ 
point of practice on which there has been 
a difference of opinion in other High Courts, 
I will shortly state my view on. the matter, 
which is entirely in accordance with that 
of the learned Judge in the Court below. 
Order XXI, r. 66, lays down what the pro. 
clamation of sale is to contain, and it does 
not say that it is to contain any valuation. 
by the Court. Sub-para. (e) provides that 
the proclamation shall specify every other 
thing which the Court considers material 
for a purchaser to know in order to judge 
the nature and value of the property, It 
was held by the Privy Council’ in Saadat- 
mand Khan v. Phul Kuar (2) that if the 
valuation was stated, but stated inaccu- 
rately, that was a material irregularity, and 
nobody would dispute that proposition: 
but the Privy Council did not Hold that it 
was necessary in every case to state the 
value of the property in the proclamation. In 
Ban Bihari Chatterji v. Bhukhanlal Chau-. 
dhuri (3) the Oalcutta High Court reviewed 
the authorities and came to the conclusion 
that it was necessary in cases of sales 
by the Court for the Court to value the 
property and state the value in the procla- 
mation.: That view really involves adding, 
a clause to O. XXI, r. 66, which is not to be 
found within the Rule, and I do not myself, 
appreciate what beneit is likely to accrue 
from adopting such a practice. The 
purchaser has to make up his own mind 
as to the value of the property, and 
normally I sheald supposs that it would 
not materially help him to know the value 
which the Oourt or the vendor places on 
the property. In England it is the practice 
in sales by the Court for tha Court to fix 
the reserve price, but the amount of the 
reserve price is not stated in the particu- 
lars. However, conditions are different in 
India and ifin any case the Court thinks 
(1) $2 B 444; 111 Ind. Cas. 892; A I R 1928 Bom. 245; 
30 Bom. LR 679. 
` (2) 25 I A 146; 20 A 412; 7 Sar. 280 (PO. Sa 
(3) 600 581; 144 Ind Oas. 892; A I R 1933 Cal. 511; 
58 OL J 218; 370W N231;6RO6, = |: . 
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it desirable to value the property and state 
the:value in the proclamation, it ought to 
state it underO KAT, r. 6f (e). ButI dis- 
agree with the view of the Calcutta High 
Court that-in every case the value must be 
so stated. I agree with the ruling to the 
eontrary of the.Madras High Oourt in 
.Thiruvengadaswamy Ayyangar v. Govinda- 
swamy Udayar (4). The appeal must be 
dismissed with costs. All costs thrown 
away by the postponement to be paid out 
of Kg. 500. deposited for the purpose. 


_ Lokur, J.—TI agree. 
D: Appeal dismissed. 
- (4) 51 M 855; 109 Ind. Oas. 698; A I R 1928 Mad. 503; 
55M LJ 363; 27 LW 577. | 4 





‘CALCUTTA HIGH COURT 
Criminal] Revision No. 1152 of 1938 
January 16, 1939 - 
BARTLEY AND HENDERSON, JJ. 
SUNDAR DAS LOGHANI— 
OOMPLAINANT—PRTITIONER _ 


VETSUS 

FARDUN RUSTOM IRANI—AcouseD 
; —Oppositz PARTY 
- Criminal Procedure Code (Act V of 1898), 2s, 252, 

953 (1) (2)—-Discharge—On date of hearing Magistrate 
‘hearing parties and examining documents—Conclusion 
that complaint was dishonest arrived at—Magistrate 
discharging accused without examining complainant 
—Order of discharge held legal. 4 

The petitioner made a complaint against the 
opposite party to the effect that he had committed an 
offence punishable under s. 420, Penal Code. The 
Magistrate examined the petitioner upon oath and 
then directed that a warrant should issue for the 
arrest of the opposite party. The opposite party 
` duly appeared and a date was fixed for the hearing. 
` On that day the Magistrate heard both sides and exa- 
mined some documents; but he did not take the 
evidence of the petitioner or any of his witnesses, 
The Magistrate reached the conclusion that the 
petitioner had deliberately suppressed several facts 
‘in-his petition of complaint and that the complaint 
was a thoroughly dishonest one, He accordingly dis- 
charged the opposite party : : 
. Held, that the order of discharge was legal and 
within jurisdiction, Fazlar Rahaman v. Emperor (1), 
followed. Mukunda Patre v. Purusattam Shah (2), 
distinguished. . A 

Messrs. N. K. Basu and Moni Mukherjee, 
for the Petitioner. ‘ 


Mr. S. C. Talugdar, for 


arty. ai 
Mr. D. N. Bhattacharjee, for the Orown. 
Henderson, J.—This is a Rule calling 
upon the Ohief Presidency Magistrate, 
Calcutta, and the opposite party to show 
cause why an order of discharge passed 


the Opposite 


under s. 253, sub-s. (2), Oriminal Procedure: 


Code, should not be set aside. The peti- 
tioner made a complaint on October 17, 
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last against the opposite party tthe effect 
that he had committed an offence punish- 
able under s. 420, Penal Code. Tne Magis- 
trate examined the petitioner upon oath and 
then directed that a warrant should issue 
for the arrest of the opposite party. The 
opposite party duly appeared on O2tober 26, 
and October 28, was fixed for the hearing. 
On that day the Magistrate heard both sides 
and examined some documents; but he did 
not take the evidence of the petitioner or 
any of his witnesses. The Magistrate 
reached the conclusion that the petitioner 
had deliberately suppressed several factg 
in his petition of complaint and that the 
complaint was a thoroughly dishonest one. 
He accordingly discharged the opposite 
party. The petitioner then obtained this 
tule on the ground that the Magistrate's 
order was made without jurisdiction. In 
support of the rule Mr. Basu pointed 
out that the procedure laid down in 
s. 252 of the Code had not been followed. 
He accordingly contended that the Magis- 
trate's order was without jurisdiction, 
inasmuch as ss. 252 and 253 are both self- 
contained. 

Iam bound to say that on this view I 
should not be able to attach any meaning 
to sub-s. (2) of s. 253. Section 252 is not 
concerned with an order of discharge. The 
only bar in the Magistrate's way was 
sub-s. (1) of s. 253, Sub-s. (2) removes this 
bar. Furthermore, the orders “at any 
previous stage of the case” are perfectly 
clear. It is only reasonable that an accused 
person should be allowed to show at any 
stage ofthe proceedings that there is no 
case against him; for example, he might 
show that there was something in the 
nature of a want of sanction which would 
render the proceedings invalid; in such a 
case it would be clearly waste of time to 
examine the complainant's witnesses. Thig 
view finds support in the decision of the 
case in Fazlar Rahaman v. Emperor (1). 
We respectfully agree with the observa- 
tions of Subrawardy, J. in that case. Mr. 
Basu contended that that learned Judge 
gave a contradictory decision in Mukunda 
Patre v. Purusattam Shah (2). Though 
there is one passage in the actual judgment 
which would support this view, we are 
satisfied that the judgment proceeded upon 
other grounds. The Rule was not opposed 


(1) 58 0 346; 126 Ind Oas. 553; A I R 1930 Cal, 
51:; (1930) Or. Oas. 859; 31 Or. L J 1055; Ind, Rul, 
(1930) Oal. 745. 

2951 O L J 44; 120 Ind. Oas, 458; A I R 1999 
Oal. 479; (1929) Or. Cas, 95; 31 Or. L J 128; Ind, Rul. 
(1930) Cal. 42, 
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and “in. showing: cause, the -Magistrate 
-admitted that he could not defend _ his 
“proceedings, The point at issue in this Rule 
was not even considered, and the grounds 
‘taken for the decision were that the reasons 
‘given for the order of discharge were quite 
.inadequate.: We can find nothing here in 
conflict with the views laid down by that 
:Jearned Judge inthe case to which I have 
‘already referred to. The result is that this 
` Rule must be discharged. : 


Bartley, J.—I agree. 
D i Rule discharged. 





SIND JUDICIAL COMMISSIONER'S 
4 COURT 


Criminal Revision Application No. 223 
of 1938 
October 21, 1938 
Davis, J. O. anp WESTON, J. 
JOT- NARAIN THAKUR PARSAD 
—APPLIOANT ` 
versus 


EMPEROR — Oppostrs Party. 

Criminal Procedure Code (Act V of 1898), s. 195 (1) 
(a) — “Public servant concerned", meaning of —False 
information given to Sub-Inspector—Complaint filed 
by hia successor-in-office—Validity of. 
“The proper construction of ‘public servant con- 
cerned’ in s. 195 (1) (aj, Criminal Procedure Code, is 
the public servant holding for the time being the 
office held by the public servant to whom the false 
information was given. The complaint filed by the 
successor-in-office of Sub-Inspector to whom false in- 


formation was given is, therefore, a valid complaint- 


‘under ol. (a) of s. 195 (1). Begu Singh v. Emperor 
(1), relied on. ; | R 

Mr. Kishenchand J. Bijlani, for the Ap- 
plicant. . : 

Mr. Partabrai D. Punwani, Advocate- 
General; for the Crown. : 

‘Weston, J.—Present applicant made a 
‘complaint on August 5, 1937, to Sub-In- 
spector Mahomedali at the Bagdadi Police 
Station that Rs. 20 had been stolen from 
his ‘house, and one Mahes was accused by 
him of having committed the theft. Sub- 
Inspéctor Mahomedali investigated the case, 
came to the conclusion that the complaint 
was false and applied for and obtained 
‘B’ summary. Sanction to prosecute the 
applicant was also asked for, but when the 
sanction was obtained, Sub-Inspector Maho- 
medali was no-longer at the Bagdadi Police 
Station, as: he had been transferred, and 
“tho complaint under s. 182, Indian Penal 
Gode, was filed by his successor in the Court 
of the Additional. City Magistrate, Karachi. 
. - It was.represented on behalf of the. appli- 


cant in the Magistrate's Oourt that under ` 
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‘s, 195 (4) (a), Criminal Procedure Code, the 


‘Oourt could not take cognizance of the- case 


except on the complaint of Stb-Inspector 
Mshomedali himself or of a public servant 
to whom Sub-Jnspector Mahomedali : was 
subordinate. The Additional City - Magis- 
trate overruled the contention holding 
the successor-in-office of Sub-In- 
spector Mahomedali is “the public servant 
concerned" contemplated by s. 195 (4) ‘a). 
Applicant now comes to this Court and 
asks us to quash the proceedings before the 
Magistrate on the same ground: as was 
urged before the Magistrate. Section 195 
(4) (a) reads as follows : 

“No Court shall. take cognizance (a). of any 
offence punishable under ss. 172 to 188, Indian 
Penal Code. except on the complaint in writing 
of the public servant concerned ,or of some other 
public servant to whom he is subordinate.” : 

Tt is urged by Mr.. Kishenchand for the 
applicant that power to filea complaint as 
given by cl. (a) is personal to the public 
servant and cannot be exercised by his suc- 
cessor. We are.not able to accept this con- 
tention. Clauses (b) and (e) of B. 195 (¢) deal 
with offences committed in; or in. relation 
to, proceedings in a Court, and it has been 
held that in these cases the authority, to 
file a complaint: is ‘the-officer constituting 
such Oourt at the time the complaint ‘is 
mde, whether he is the officer constituting 
the Qourt at. the time the offence was com- 
mitted or not: Begu Singh v. Emperor (1). 
It is of course true that in the case of-a 
Court we hive s. 559, Criminal Procedure 
Code, which lays down : ae A 

(1) Subject to the other provisions of this Code 
the powers and duties of a Judge, or Magistrate 
may be exercised or performed. by his successorrin- 
office." |. .t ` vg 

But we do not think that there is an 
difficulty in construing the words ‘public 
servant concerned’ in el. (a) of s. 195 (i):so 
as to place a public servant in a position 
similar to that of a Court exercising powers 
under cls. (b) and.(c) ofs. 195 (z),...Orimi- 
nal Procedure Oode. There appears'to be 
no decided case on the “point; but ‘apart 
from considerations of obvious convenience 
and expediency, we think that a clear in- 
dication of the intention ofthe Legislature 
is afforded by the last faw words of cl.:(a). 
Thess provide that. a .complaint may be 
made not only by the public servant con- 
cerned but by some other public servant 
to whom he is subordiaate. It seems to 'ug 
significant that the words used - are not 
“some:other public servant to whom at the 
. (1) 34 O 551; 5 Cr, L J.398;5 O L J 508; 11 0 WN 
568 (F B): `? TR a N 
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time of the offence he (the public servant 
concerned) was subordinate.” 

On the view urged by Mr. Kishenchand 
if “the pablic servant concerned” dies or 
retires, there is no public servant to whom 
he is subordinate and therefore it would 
not’ be possible for any complaint to be filed 
even’ though tke offence were gross and 
palpable. Again if the public servant con- 
cerned is transferred, as in the present 
case, then according to Mr. Kishenchand's 
view the superior public servant competent 
to file the complaint is not the Inspector, 
Deputy Superintendent of Police or higher 
„oficer with jurisdiction over the Bagdadi 
Police Station but a Police Officer in another 
district who has no concern with the Bag- 
dadi Police Station. We think, therefore, 
that the prcper construction of ‘public 
servant concerned’ is the public servant 
holding for the time being the office held 
by the public servant to whom the false 
information was given. The complaint fi'ed 
by ‘the successor-in-office of Sub-Inspector 
Mahomedali therefore was a valid complaint 


under cl. (a) and the present application. 


must fail. Order accordingly. 
B. Application dismissed. 


tees i 


_ CALCUTTA HIGH COURT 
Appeai No. 1317 of 1936 

January 26, 1938 - 

“  *  *Patrgeson, J. 
Maharajadhiraj Siz KAMESWAR: 
‘SINGHA—Praintipg — APPELLANT 

a NE versus 

. HRIDOY NATH SAHOO AND oruzrs— 

-RESPONDENTS 

` Bengal Tenancy Act (VIII of 1885), ss. 105, 109, 
Proviso—Application ‘for assessment of rent under 
8.105 filed prior to amendment of 8, 109, withdrawn 
—Suit for same purpose after amendment, if barred 

_ —Parties coming to Court on footing that Tenancy Act 
isto be applied — Court, if can treat suit as under 
‘Transfer of Property Act — Second appeal—Lower 
Appellate Court not considering documentary evidence 
properly- Dut of High Court—Evidence Act (I of 

872), es. 90, 13—Ohar aanads executed as early as 
1251 B. 8, and 1269 B, 8.—Presumption under s, 90 as 
to genuineness — Suit for assessment of fair rent— 
Defendant claiming rent free and. nishkar property 
—Recitals in decrees and kobalas—Admissibility. 

, An application under s. 103, Bengal Tenancy Act, 
for assessment of fair and equitablé reat was filed 
prior to the amendment of s. 109 in 1928 but was 
subsequently withdrawn. -A suit for assessment of 
fair and equitable rent was filed subsequent to the 
amendment under the amended section : 

Held, that the suit was” not barred. Hingul 
Kumari Dassi v. Saits Chandra Pal (3), relied on. 
Kundan Majhi v. Kulada Prosad Ray (1) and 
Suprabhat Chandra. v. Bhupati Bhusan Mondal (2), 
distinguished, : 7 
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Held, also that the lower Appellate Oourt was wot 
justified in treating the suit as one under the 
Transfer of Property Act, for both parties came to 
Court on the footing thatthe Bengal Tenancy Act 
was the law to be applied. If the matter had been 
in dispute, evidence would have had to be gone into 
witha view to ascertaining whether tenancy had 
been created for agricultural purposes, and whether. 
the tank on which the assessment of fair and equit- 
able rent was sought was let outfor such purposes’ 
or for the purpose of rearing fish. No such question 
was, however, raised by either party and the suit 
ought to have to be treated as one under the Bengal 
Tenancy Act. 

Where the lower Appellate Oourt, in arriving ata 
finding fails to attach the presumption of genuine- 
ness attaching toan ancient document under s. 90, 
Evidence Act, and fails to consider prdéperly the 
documentary evidence on record, it is open tothe 
High Court, in fact, it is the duty. of that Court to 
come to its own opinion in the matter, 

A presumption under s. 90 as to genuineness of 
ancient documents attaches to char sanads executed 
as early ag 1251 B. S. and 1269 B S. The mere fact 
that no refereace is made to them in other docu- 
ments is not sufficient tof rebut the presumption. 

The Legislature in enacting s. 13, Evidence Act, 
did not intend to draw a hard and fast distinction 
between a claim and an assertion, nor between an 
assertion of rights mado by a transaction and an 
assertion of rights made in a transaction. 

In a suit bya landlord for an assessment of a fair 
and equitable rent in respect of a tank, the defendants 
alleged that they held the property rent-free and that 
the property was nishker : 

Held, that the recitals in the decrees and kobalas 
relied on by the defendants were admissible under 
s. 13 as assertion of rights claimed by them and they 
may be used for the purpose of proving that the 
defendants over a long period of years had treated 
the properties in suit as being their nishkar property. 
Brojendra Kishore Roy v. Mahim Chandra (4), dis- 
-sented from. baa 


A. from appellate decree of the Sub- 
Judge, Bankura, dated April 2, 1936. 
. Messrs. Gupendra Nath Das and Arun 


the 


- Chandra Basu, for the Appellant. 


Mr. Biman Chandra Bose, ‘for 


Respondents. 


` Judgment.—This is an appeal by the 
plaintiff and arises out of a suit for the 
assessment of a fair and equitable rent on 
a certain tank. Both the Courts below 
have dismissed the suit; hence this appeal. 
It appears that an application under s. 105. 
Bengal Tenancy Act, was filed in connectior: 
with the tcettlement proceedings in the 
year 192) but was subsequently withdrawn 
and oneof the defences raised is that 
this withdrawal operates as a bar undet 
s. 109, Bengal Tenancy Act. The Proviso 
to that section, which was enacted in 192s, 
was intended to remove that bar, but it is 
contended ' on behalf of the defendants that 
the Provisy cannot have the effect of reviv- 
jug the 1igut tosue which had previously 
ceased: to exist under the provisions ` of the 


åj4 
section asit originally stood. Reference 
has been made to the case in Kandan 
Majhi v. Kulada Prosad Ray (1), in which 
it was held thats. 109 was a bar, but the 
facts. of that case were diferent from 
those of the present case inasmuch as the 
application had been withdrawn and the 
suit had been instituted before the amend- 
ment. In Suprabhat Chandra v. Bhupati 
Bhusan Mondal (2), both the withdrawal 
of the application and the institution of 
the suit tock place after the amendment 
and in those circumstances it was held that 
s. 109 was not a bar. In the case in 
Hingul Kumari Dassi v. Satis Chandra 
Pal (3) the, withdrawaltook place before 
the amendment and the suit was instituted 
after the amendment, In these circum- 
stances, too, it was held thats. 109 was not 
a bar. The present case in so far as this 
particular matter is concerned, is on all 
fours with the case reported in Hingul 
Kumari Dassi v. Satis Chandra (3), and 
forthe reasons given in the judgment of 
the learned Judges who heard the appeal 
in that case (with which I respectfully 
agree) Lam of opinion that s. 109 does 
not bar the present suit. The section 
was amended before the institution of the 
suit and’ under the amended section 


the withdrawal of the previous applica- 


tion even though it took place before 
the amendment, does not operate as a 
par. >> 

The lower Appellate Court did not record 
any clear finding on this point, being of 

opinion that the law applicable to the suit 
` was that embodied in the Transfer of Pro- 
perty Act, snd not the Bengal Tenancy 
Act and although I cannot quite follow 
the reference made by that Oourt to a 
“recurring cause of action,” the con- 
clusion arrived at is the same, namely 
that the suit is not barred. I may here 
remark that the lower Appellate Oourt was 
not, in my opinion, justified in treating the 
suit as one under the Transfer of Property 
Act, for both parties came to Court on the 
footing that the Bengal Tenancy Act was 
the law to be applied. Ifthe matter had 
been in dispute, evidence would have had 
to be gone into with a View to ascertaining 
whether tenancy had been created for agri- 
cultural purpose, and whether the tank was 
let out for such purposes or for the purpose of 

(2) 390 W N 1040; 163 Ind. Cas. 831; 62CLI 
347; 9 R O 30. 

(2) 40 O W N 273; 165 Ind. Cas, 294; A I R 1936 Cal. 
307; 63 O L J 585; 9 R O 370 (2). 

(3) 41 O W N 737, 175 Ind. Oas, 73; A I R 1937 Oal, 
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rearing fish. No such question was, however, 
raised by either pariy and the suit ought 
to have to be treated as one under the 
Bengal Tenancy Act. , 

As regards the meriis, the question is 
whether the property is liable to be assessed 
with rent as alleged by the plaintiff, or 
whether it is a nishkar property as alleged 
by the defendants. Both the Oourts below 
have come to the conclusion, though by 
different processes of reasoning, that the 
property is nishkar, but in coming to this 
conclusion they appear to have overlcoked 
the presumption arising out of the Record 
of Rights. The entry in the Record of ` 
Rights was to the effect that the defendants’ 
rights in the property were those of inter- 
mediate permanent tenure-holders and 
were subject to payment of rent. The 
onus of proving that the defendants’ rights 
to the property are not subject to pay- 
ment of rent is therefore on the defendants. 
In the written statement it was alleged’ that 
the property in suit’ had been held rent- 
free from the time of the defendants’ 
grandfather's grandfather and that the 
defendants’ nishkar rights had been 
confirmed to their grandfather by a char 
sanad ofthe year 1251 B.S. and to the 
defendants’ father by another char sanad 
of the year 1269 . B. S. Défendants also 
relied on the recital in a decree of the 
year 1883 (1290.B. S.) and on the recitals 
in á series of kobalas dating from 1308 
to 1338 B.S. On the side of the - plaintiff 
it is-contended that the char sanads are 
forgeries, and that the recitals in the 
decrees and the kobalas aré inadmissible 
in evidence or at any rate are noi binding 
on the plaintiff. The trial Court found that 
the char sanads are genuine, and this 
finding was not specifically reversed by. 
the lower Appellate Court, the finding of 
the latter Court on the point being to the: 
effect that it might not be safely said that 
the char sanads were genuine. . mo 

In arriving at this half-hearted ` finding 
the lower Appellate Court appears to have 
overlooked the presumption of genuineness. 
attaching to these ancient documents under 
s. 90, Evidence Act, and also to have mis- 
directed itself with regard to the previous 
history of these documents. That Ouvurt 
appears to have been under the . impression: 
that the char sanads had never been: pro- 
duced before, not even before the Settlement 
Officer at the time of the preparation 
of the Record of Rights or in. connection 
with the application made by the plaintiff 
unders. 105. On examining these char 
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sanads I find that they not only have every 
appearance of genuineness, but they 
actually bear the sealof the Settlement 
Officer. In these circumstances it is open 
-to this Court, in fact, in my opinion the 
duty of this Court to come to 
-opinion as to the existence or non-existence 
of nishkar righis claimed by tke defend- 
ants. As regards the char sanads, no 
reference to these sanads was made in the 
‘recitals tothe decrees and the kobalas 
Telied on by the defendants, but I do not 
‘think that this fact alone is sufficient 
to rebut the presumption of genuineness 
under s. 90, Evidence Act. As has already 
been stated, they have every appearance 
-of being genuine, and they were produced 
~ before the Settlement Officer so far back 
asinthe year 1921. There is, moreover, 
no denial onthe part of the plaintiff of 
-the defendants’ claim to have been in 
„possession without payment of rent for 
a great many years. I am therefore of 
-opinion thatthe trial Court was right in 
-holding the sanads to be genuine and 
that the lower Appellate Court's finding on 
the point, even if it be regarded as a 
~ finding that the sanads are not genuine, 
ought not to be allowed to stand. 

` Inthis view of the matter the question 
of the admissibility in evidence of the 
-recitals in; the decrees and the kobalas 
‘telied on by the defendants, loses much of 
„its: importance; The decision of this Oourt 
Tegarding the admissibility in evidence of 
Buch recitals appear to be conflicting. 
The plaintiff relied on the decisions in 
_Brojendra Kishore Roy v. Mahim Chandra 
(4) and Kanta Mohan Mallik v. Basudeb 
Ghora (5) in order to support his contention 
that the recitals were inadmissible in 
‘evidence as against the lanalords while tbe 
defendants relied on tke decisions in 
Jnanendra Nath Duit v. Nasea Dasi (6) 
-and Rasik Lal Mukutt v. Prasanna Kumar 
Saha (7), in support of the opposite conten- 
tion. The general trend of the decisions of 
this Court appears, however, to be in favour 
.of the admissibility of such recitals in 
evidence, but only for certain limited 
purposes. My own view is that the recitals 
relied on by the defendants in the present 
proceedings are admissible as assertions 
of the rights claimed by them under s. 13, 


fe ow x 32; 99 Ind. Oas. 189; A I R 1927 

a 39 O W N 311; 164 Ind. Cas. 319, 9 R O 

: pe 390 LJ 526;83 Ind. Ogs. 948; A I R 1924 Cal. 
(1) 60 CL J 569; A IR 1935 Cal, 367 
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Evidence Act, and that they may be used 
forthe purpose of proving that the defen- 
dants overa long period of years have 
treated the properties in suit as being 
their nishkar property. With great respect 
tothe learned Judges who decided the 
case reported in Brojendra Kishore Roy 
v. Mahim Chandra (4) I do not agree with 
them in thinking thatthe Legislature in 
enacting 8,13, Evidence Act, intended to 
draw a hard and fast distinction between 
a claim and an assertion, nor between an 
assertion of rights made bya transaction 
and an assertion of rights made in a 
transaction. It is not, however, necessary 
to discuss the matter further, in view of 
the conclusion I have arrived at regarding 
the genuineness of the char sanads relied 
on bythe defendants. The appeal failson 
the merits and is accordingly dismissed 
with costs. Leave has been asked for to 
prefer afurther appeal under cl. 15, 
Letters Patent, but Ido not consider this 
to be a fit case for such appeal. The leave 
asked for is accordingly refused. 


D.. Appeal dismissed. 


h MADRAS HIGH COURT 
Criminal Revision UCase No, 835 of 1938 
Oriminal Revision Petition No. 793 

of 1938 l 
February 9, 1939 
LAKSHMANA Rao, J. 
Inre DURAISAMI RAJU—Parrtiongr 
(lst AcousE3) 

Madras Motor Vehicles Rules, 1938, Rr. 175, 176, 
262—'G' permit under old ‘Rules of 1923 regarding 
maximum number of passengers that can be carried in 
bus—Terms violated — Driver, if can be punished 
under new rules, 

There is norule in Madras Motor Vehicles Rules 
of 1938 corresponding to r. 39 (a) (1) of the Rules of 
1923 making the driver liable for the offence of over- 
loading and r.262is only a saving clause which 
validates the ‘G° permit issued under the old rules 
till its expiry. It cannot possibly be construed as a 
penal provision, ` : 

Or. R. P. underss. 439 and 561-A of the 
Ccde of Oriminai Procedure, 1593, praying 
the High Oourt to revise the order of the 
Court of the Second Class Magistrate of 
Tiruvadumarudur, dated October 1, 1938, 
in U. O. No, 291 of 1938 and to quash all 
proceedings in the said O. O. No. 291 of 
1936. 

Mr. A. S. Sivakaminathan, for the Peti- 
tioner. 

The Public Presecutor, for the Crown. 

Order.—The petiuoner is a motor bus 
driver and he is alleged to have violated 
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the condition of the G permit issued 
under the Motor Vehicles Kules of 1923 
regarding the maximum number of pas- 
sengera that can be carried in the bus. The 
violation of the condition was made punish- 
able by r,. 30 (a) (1) of the Madras Motor 
Vehicles Rules of 1923 which have been 
superseded by the Motor Vehicles Rules 
of 1938 and the driver is not mentioned 
in rr. 175 and 176 of the new rules which 
deal ‘with issue of tickets and over- 
loading. There is no rule in Motor 
Vehicles Rules of 1936 corresponding to 
x. 39(a) (1) ofthe Rules of 1923 making 
the driver liable for the offence of over- 
loading and r. 262 is only a eaving 
clause which validates the ‘G° permit 
issued under the old rules till its expiry. 
It cannot possibly bé construed as a penal 
provision and the charge against the peti- 
tioner is unsustainable. 

The revision petition is, therefore, allow- 
ed and the proceedings against the peti- 
tioner are qúashed. 

N-D > Petition allowed. 


eee 


PRIVY COUNCIL 
Appeal from the Supreme Oourt of 
_ the Island of Ceylon 
May 19, 1939 
Logp RUSSELL or KiLLOWSN, Lorp ROMER 
AND SIR Gores RANKIN 
E. L. EBRAHIM LEBBE MARIKAR 
—ÅPPELLANT 
versus 
_ B ARULAPPA PILLAI—RE8SPONDENT 
` Privy, Counci! — Concurrent, finding, of facte—In- 
terferente—Duty of appellant—Lower Court having 
advantage of seeing witness in witness-boz—Inter- 
ference—-Contract—Wager——Person alleging transac- 
tion to bê wager—Proof, nature of, 
| In face, of concurrent findings of fact in the Courts 
below; it-is incumbent upon the appellant to satisfy 
their Lordships of the Privy Council without 
any shadow of doubt that euch findings were errone- 


ous. . AS 

Where the lower Court had the great advantage 
of hearing-the evidence of witnesses at first hand and 
of observing their demeanour in the witnese-box, 
it would be quite impossible for their Lordships to 
differ from the conclusions at which he arrived, even 
if they felt inclined so to do on an examination of 
the printed evidence before them. é 

It takes two to make a wagering contract, and ifthe 
person alleging a transaction to 'be a wagering con- 
tract is to succeed, he must show that it wus a term 
of the arrangement between him and the other party 
that no goods were to be taken or delivered under 
the forward contracts bat that the contracts were to 
result merely in the payment of differences. 


Messrs. L. M. DeSilva, K.C. and R.K. 
Handoo, for the Appellant. 
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is2i o. 
Mr. Stephen Chapman, for the Respond: 
ent. ras É 

Lord Romer.—Tais is an appeal from 
a decree of the Supreme Court of the Island 
of Ceylon dated September 27, 1937, 
affirming a decree of the District Court of 
Oolombo, dated February 6, 1936, in an 
action brought by the respondent against 
the appellant. The action wus founded 
upon a mortgage bond dated March 21, 


1930, executed by the appellant in favour | 


of one H. B. Phillips and assigned by 
Phillips to the respondent on April 16, 1930. 
By. his answer to the respondent's plaint 
the appellant raised various defences of 
which the only one now ‘material to‘ be 


considered is as follows. He alleged that- 


he and Phillips, who is a broker, entered 
into certain forward contracts 
the sale -and purchase of rubber on 
the understanding that there should bè 
no delivery or acceptance of the rubber 
purported to be sold or ‘bought but 
that -the contract should in each. case 
be performed by ‘the payment of tha 
difference between the contract prise: and 
the market price on the due dáte, and that: 
the bond in question was granted for 


the purpose of securing the payment’ to“ 
Phillips of: a sum then owning to him by ’ 
in respect of some of such’ - 


The appellant, in other words, ` 


the appellant 
differences. 
was alleging that the bond.in question 
was given for the -purpdse “of securing 
money due from him to Phillips’ under a 


r 
< 


for. 


wagering contract and was in consequence ~ 


unenforceable. This defence was rejected 
by the District Judge, 
by the Supreme-Court. e : 

It is not contended by ‘the ‘appellant 


that any misdirection as to the law applic:,_ 
able totbe case is-to be found either in. 


the judgment of the District Judge or ‘in’ 
that of the Supreme Oourt. All that he 
alleges is that- both Courts arrived at an 
erroneous conclusion of fact, in -finding as 
they did, that nosuch wagering contract 
was ever entered - into- between Phillips 
and the appellant. But in the face of 
such concurrent findings: of fact in ‘the 
Courts below it is incumbent upon the 
appellant to satisfy their Lordships without 
any shadow of doubt that such findings 
were erroneous. This, in their Lordships’ 
opinion, the appellant has failed todo. ' 

It is true that the appellant from time. to 
time entered into forward contracts for the 
purchase‘of rubber from or through Phillips, 
in such large quantities as to suggest that 
he did not intend that all of it or even 


and on appeal . 
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the larger portion of it would ever be 
taken up.by him. His intention no donbt 
was to rc-3ell the rubber before the date 
cf delivery, hoping of course to re-sell at 
a profit. His hopes in this respect were 
seldom realised, but in the large majority 
of cases the re-sales were effected although 
aia loss. When therefore he said in his 
evidence before the District Judge that he 
never intended to take cr deliver the 
rubber his evidence may be accepted. 
But it takes two to make a wagering 
contract, andif the appellantis to suc- 
ceed, he must show that it was a term 
-of. the arrangement between him and 
Phillips that no rubber was to be taken 
or delivered under the forward contracts 
.but.that the contracts were to result merely 
in the payment of differences, The answer 
tothe question whether there was such 
an arrangement or not must obviously 
depend upon the oral evidence given by 
‘the appellant and Phillips. Oeriainly there 
“was none in writing. As to the oral evi- 
; dines, the learned District Judge said 
this: : 
; “The defendant states that it was not intend- 
_ ed that there should be any delivery of rubber 
but that he had arranged with Mr. Phillips that 
it was only the difference in price that was 
-to be accounted for. Mr, Phillips denies this, 
I ‘cannot. for a moment believe that Mr. Phillips 
himself entered’ into any wagering contract: He 
was merely concerned to éarnhis brokerage......” 
Then & little later he said this: ie 
“It is quite ‘conceivable that a rubber dealer 
may . buy a quantity of rubber under a forward 


contract and if before the date of delivery he . 


finds “it ‘advantageous’ to himself to sell he would 
sell,- so that inthe result. he does not. actually 
handlé the rubber. Mr: Phillips has stated ‘that 
in all these contracts there was the rubber 
actually in existence, delivery ‘being ultimately 


made to the’ final’ purchaser who chose’ to take - 


ee instead of in his turn selling before- 
gn ; 3 


‘And again: _ . oe | 
This is nota cage, of ‘buying and gelling 


‘without the actual article being available. The. dace 
_ cation by them for amendment of plaint so as to 


article was always available for delivery.” 

~The same view of the evidence was 
taken by the Supreme Oourt. 
in whose judgment Maartensz, J., 
curred, after pointing out that the District 
Judge had expressly rejected the evidence 
of the appellant upon the matter, said: 

“Of the two witnesses Mr. Phillips and the 
` defendant the Judge has believed the former, that 
‘the Contracts were not wagering’ contracts and 
that therefore the transactions between them did 
involve the obligation to take up or deliver 
rubber contracted to be bought or sold.” 


i He then Teferred to certain parts of the 
evidence given by Phillips aud tne appel- 
lant and summed it up by saying that in 
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his opinion the Judge was justified in 
rejecting the defence setup. The appeal 
was accordingly dismissed with costs. 

The District Judge had the great 
advantage of hearing the evidence of these 
two witnesses at first hand and of observ 
ing their demeanour in the witness+box. 
Having done sv, he unhesitatingly accepted 
tie evidence of Phillips in preference to 
that of the appellant whom he was unable 
to regard as a witness of truth. In these 
circumstances it would be quite impos- 
sible. for their Lordships to differ from 
the conclusions at which he arrived, even 
if, and this is very far from being the 
case, they felt inclined.s»to do on an 
examination of the printed evidence before 
them. in these circumstances their Lord- 
ships are of opinion, and will humbly advise 
His Majesty, that the appeal should be 
dismissed. 

The appellant must pay the respondent's 
costs of ths appeal. 


D. Appeal dismissed, 
Solicitors for the Appellant—Le2 &- 
Hembertons. 


Solicitors for the 


Respondent —F'ree- 
man & Cooke. a 


MADRAS HIGH COURT _ 
Civil ee No. 4057 of 
193 
March 15, 1938 
Laos, O. J. AND Man tavan Narr, J. 
JUREDDY KANNAYYA AND ofasRrs—_ 
. PETITIONERS 


versus s 
YANDAMURI LAKSHMIDEVI anp 
: ANOTAER—ResPon DENTS. 

Agency Rules, r. 95 — Order of Assistant Agent 
refusing amendment of plaint, if revisabie—Practice 
—Amendment —Suit by mortgagee to enforce his half 
share in mortgage — Co-mortgigees made defendunts - 
but subsequently transposed as co-piaintt{{s—Appli- 


include other half share—Amendment, if should be 
allowed. A f 

Rule 55 of the Agency Rules is widely drawn. 
Under it the Agent has power to revise interlocutory 
orders and an order of the Assistant Agent refusing 
to allow amendment of plaint is revisable. 

A mortgagee sued to enforce his share in a mortgage, 
the share being a moiety. In addition tothe mortgagors. 
he made as defendants his co-mortgagees. The co- 
morigagees applied to the Gourt for an order trans- 
posing them as co- plaintiffs and this application 
was granted. The order was followed by an appli- 
cation by them, in which they asked to be allowed 
to, amend the plaint by including in it a prayer for 
their half share of the mortgage. The original 
plaintiff had paid the court-fes on the full amount due 
by the mortgagors : 

"Held, that the amendment should be allowed.. 
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C. Misc. P. to revise order of the Gcvern- 
ment Agent of East Godawari, daled 
April 13, 1937, 

Mr. M. S. Ramachandra Rao, for the Peti- 
tioners. 

Mr. V. Govindarajachari, for the Res- 
pondents. 

Leach, G.J—In O. S. No. 12 of 1934 
of the Court of the Assistant Agent, Bha- 
dhrachalam Division. an Agency tract, one 
Bhimavarapu Ramaswamy sued to enforce 
his share in a mortgage, the share being a 
moiety. .In addition to the mortgagors, he 
made as defendants the present petitioners 
who are his cc-mortgagees Some time prior 
to October 7, 1936, the petitioners applied 
to the Court for an order transpcsing them 
as co-plaintifis and this application was 
granted. The order was followed by an 
application by them, in which they asked 
to be allowed to amend the plaint by ir- 
cluding in it a prayer for their half share 
of the mortgage. The criginal plaintiff had 
paid the court fee on the full amount due 
by the mertgagors. This application came 
before ihe Assistant Agent on November 4, 
1936. He refused to allow the amendment 
on the remarkable ground that if it was 
allowed, it would change the entire nature 
of the suit, his view being that “only 
clerical mistakes, etc.,” are usually allowed 
to be amended. It is not.surprising that 
the petitioners applied for revision of this 
order to the Agent. -Rule 55 of the Agency 
Rules states that the Agent to the Governor 
or the Government Agent, as the case may 
be, fcr the purpose of satisfying himself 
that a decree or order made in any case 
decided by a Court subordinate to bim was, 
according tolaw, may call for the case and 
pass such order with respect thereto as he 
thinks fit. The Government Agent dealt 
with this application cn April 13, 1937, 
aud rejected it on the ground that r. 55 
provides .onjy fer the revision of orders 
parsed in cases finally decided by the 
subordinaie Courts. Rule 59 states that 
all petilicns against the proceedings of the 
Agent to the Governor or the Government 
Agent in respect cf matters, not otherwise 
prcvided for in the rules must, in the first 
instance, be submitted to the Govevernment 
who may, if necessary, refer them to the 
High Court. An application was made to 
the Goverment for revisicn of the Agent’s 
order and the Government bas referred the 
matier to this Court. 

This Court has always held that it has 
powers under tle Code of Civil Prceedure 
to revise even intezlocutory orders. The 
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Agency Rules dono: incurporate the pro- 
visions of s. 115 of the Code andr. 55 is 
widely drawn. In view of the decisions of 
this Court, the Agent should have held 
that he had the power to revise the Assistant 
Agent's order and in passing the order which 
he did, ke wrongly refused to exercise a 
jurisdiction which he possessed. In these 
circumstances, we consider that the orders 
of the Agent and the Assistant Agent 
should be set aside. Tne application for 
leave to amend the plaint will be granted 
but in directing the Court of the Assistant 
Agent to accept the amendment proposed, 
We are not expressing any opinion on the 
merits of the case. The petitioners are 
entitled to their costs thoughout. 


N.B. Orders set aside. 


CALCUTTA HIGH COURT 
Civil Appeal No. 827 of 1937 
November 15, 1937 


JAOK, J. 
SATYA KINKAR GHANTY-— DEFENDANT 
No. 1 AND ANOTHER— APPELLANTS 


versus 
MUKHRAM MARWARI~—Ptraintigg 

| AND OTAERS—RESPONDENTS ' . 

Limitation Act (IX of 1908), Sch, I, Art. 11-A— 
Claim of applicant under 0. XXI, 7.97 for possession 
of whole homestead dismissed under OKA vr. 99— | 
Suit by applicant for partition of homestead and 
possession of his shares, whether governed by 
Art, L1-A, ; 

Where an application made by a person’ under | 
O. XXI, r. 97, Civil Procedure Code, claiming 
possession of the whole of the homestead—the opposit a 
party claiming a share—is dismiseed under O. XXT, 
T. 93, a suit brought by the applicant for partition of `- 
the homestead and. possession of his share after ` 
partition, is not governed by Art. 11-4, Limitation 
Act and hence such a suit brought more than one 
year after the order of dismissal of application | 
under O. XXI,r. 99, is not time-barred. Ganpat Rai 
v. Husaini Begum (l), Baldeo v. Kanhuiya Lal (2) 
and Bhimappa v. Irappa (3), distinguished, 
Shanmugam Pillai v, Panchali Ammal (4), relied 
on, 4 

C. A. from the appellate decree of the 
Sub-Judge, Burdwan at Asansol, dated March 
25, 1937. 

Messrs. Atul Chandra Gupta and Puru- 


shotiam Chatterjee, for the Appellants, 

Mr. Jogneswar Mazumdar, for the 
Respondents. i À 

dJudgment.—This appeal had arisen 
out of a suit for partition of the home 
stead land described in the plaint with 
the buildings thereon and delivery to ibe 
plaintif of his one-third share thereof. 


The only point urged in this appeal is that 
the suit is barred by limitation under the. 
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Wovisions of Art. ILA. Limitation Act, 
nasmuch as such a snit should have been 
brought within one year of an order 
lismissing under O. XXI, r. 99, an applica- 
ion made by the plaintiff for possession of 
he whole of this homestead. Rule 103 of 
). XXI, directs that such an order of 
lismissal is conclusive subject to the result 
f a suit to establish the right claimed 
n his application under O. XXI, r. 97 
and, under Art. 11-A, Limitation Act, that 
wuit must be brought within one year. 
wut the plaintiff does not seek to establish 
ihe right which he claimed in his applica- 
ion under O. XXI, r. 97, 7. e. exclusive 
ossession of the homestead. He now applies 
sfor partition of the homestead and possession 
of his one-third share after partition. In 
Khese circumstances Art. 11-A, Limitation 
Act, has no application. 

In, the principal decision referred to on 
behalf of the appellant, iiz. Ganpat Rit 
v. Husaini Begum (1) the circumstances 
were somewhat different and, as the learned 
Judge in his judgment in that case re- 
«narks, “each case of this sort will require 
Ko be judged with reference to its own 
facts.” No doubt the Court held in that 
case that where, under O. XXI, r. 99, 
possession of the whole has been refused, 
the decree-holder could not subsequently 
bring. a suit for possession of a two fifths 
share more than one year after the order 
under O. KAI, r. 103, but there the opposite 
party was claiming thoughout the whole of 
the subject-matter of the suit (and this 
point was emphasized by the learned Judge 
in deciding that suit), whereas in this case, 
the opposite party in the proceedings under 
O.. XXL, was claiming only her one-third 
share and the plaintiff is not now disputing 
her right to that share so that he had no 
reason to bring a suit to reverse the order 
passed. under O. XXI, r. 99. Finally in 
that case the learned Judge held that 
there was something fishy in the claim 
in that suit. In the other two decisions 
referred to on behalf of the appellant, i, e 
Baldeo v. Kanhaiya Lal (2) and Bhimappa 
v. Irappa (3) the cirzumstances were 
entirely different. On the other hand the 
decision in Shanmugam Pillai v. Panchali 
Ammal (4) in which the circumstances 


: (1) 19A L J 53; 60 Ind. Cas, 905; A I R 1921 
All, 92 


(2) 240 W'N 100); 58 Ind. Oas. 21; 16 NLR 103: 
(1920) M W N 545; 12 L W 408; 2 PLY 33 


(P 0O). - 

: (3) 26 B 146; 3Bom. L R 594, 

. _(4)49 M €96; 95 Ind. Oas. 209; A I R 1926 Mad 683; 
BOM LJ 681; 23 L W 55), 
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were exactly similar, supports the view I 
have expressed and which was taken by 
the Courts below. The appeal is dismissed 
with costs. 

8. Appeal dismissed. 





PRIVY COUNCIL 
Appeal from the Supreme Court of 
Newfoundland 
January 13, 1933 
Lorp ATKIN, LORD THANKERTON, LORD 
RUSSELL (fF KILLowen, Lorn WRIGHT AND 
Lorp MAUGHAM. 
MARTIN OASHIN AND GTHERS— 
APPELLANTS 


versus 
PETER J. CASHIN— RESPONDENT 


Family arrangement—Setting aside of —If can 
be set aside, on ground of unfairness toone party 
—Held arrangement could not be disturbed, although 
parties may have misunderstood their situation 
and mistaken their rights, since it was fair and 
just ~Gift—Imperfect gift followed by appointment 
of donee as executor, whether entitles donee to pro- 
perty—Magnitude of bequests in subsequent will, 
whether indication to negative previous gifi—Deed 
—Liability under—Executant neither blind mor 
illiterate —Plea of non est factum —Binding nature 
of deed. 

Family re-settlements executed between father, 
tenant for life, and son, tenant intail, the latter 
being advised by the same solicitor as the former, 
can be considered reasonable and supported by the 
Court even though, from a pecuniary point of view, 
the son's position is greatly prejudiced. A parent 
can be generous to ason, or legitimate children to 
an illegitimate one, or & son to a motherupon the 
occasion of a family arrangement without its being 
proper or possible in equity, merely on that ground, 
to suggest that the arrangement is an unfair one 
and ought to be set aside, It would indeed be 
strange if an agreement entered into by parties of 
full contracting capacity could be set aside in 
equity because, regarded from the stand-point of 
the family, it was generous as well as just. Savery 
É King (4), Fane v. Fane (5), relied on, [p. 425, col. 


Where family agreements have been fairly 
entered into, without concealment or imposition on 
either side, with no suppression of what is true, or 
suggestion of what is false, then, although the 
parties may have greatly misunderstood their 
situation, and mistaken their rights, a Court of 
equity will not disturb the quiet, which is the 
consequence of that agreement; but when the 
transaction has been unfair and founded upon 
falsehood and misrepresentation, a Court of equity 
would have a very great difficulty in permitting 
such a contract to bind the parties. 

Held, on facts that the deed in question was 
framed and took effect as a family arrangement, 
It did not, in any true sense, purport to be a sale; 
it wasa release by the three sons cf a doubtful 
claim against their mother. It was an entire 
mistake on the admitted facts to treat the mother 
as if at the date of the deed she were a trustee of 
the bonds forthe beneficiaries, and that was so 
even if ex post facto it were to be decided that the 
gift had not been completed, Further, her position 
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as regards the deed was just the same as if she had 
not proved the will. She had no information as 
an executrix as to the validity of the gift or the 
want of it which she did not possess before her 
husband’s death, and her position as executrix 
gave herno advantage in coming to an agreement 
with her sons. Nor did tbe deed involve a family 
agreement tainted in fact even remotely with undue 
influence. The deed was generous and just and 
could not be set aside. Smith v. Kay (2), Gordon v. 
Gordon (3), relied on. [p. 423, col 2) 

An imperfect gift followed by theappointment of 
the donee as executor, the intention to give 
continuing, entitles the donee to the property. 
Strong v, Bird \6), In re Stewart (7), and In re Pink 
(8), relied on. [p. 42>, col. 1.] 

The magnitude ofthe bequests in a person’s will 
has always been regarded as of very slight import- 
ance as an indication to negative a previous gift or 
advancement. Comp. Dummer v. Pitcher (1), 
relied on. [p. 423, col. 1.] 

In a case where the person executing the deed is 
neither blind nor illiterate, where no fraudulent 
misrepresentation is made to him, where he has 
ample opportunity of reading the deed and such 
knowledge of its purport that the plea of non est 
factum is notopen tohim, it is quite immaterial 
whether he reads the deed or not. He is bound by 
the deed because it operates as a conclusive bar 
against him—not because he has read it or under- 
stande it, but because he has chosen to execute it. 
This is equally true ‘apart from fraud) in equity as 
at law except in those special cases where there is 
an equitable ground for setting aside or rectifying 
the deed. [p. 424, col. 2.] 


Sir Walter Monkton, K. C., Messrs. H. A. 
Winter, K. C. and B. J. MacKenna, for the 
Appellants. 

4 Mr. R. O. Wilberforce, for the Respon- 
ent, 

Lord Maugham.—This is an appeal 
from the judgment of the Supreme Court of 
Newfoundland (Sir William H. Horwood, 
C.J. Kent, J.. and Higgins, J.) given on 
January 8, 1937, dismissing by a majority 
(Kent, J. dissenting) an appeal from the 
judgment of Sir William H. Horwood, O. J. 
given on July 21, 1936. By the judgment 
it was ordered that an agreement under 
seal dated September 8, 1927, to which the 
appellants and the respondent were Parties 
be set aside, and declared to be nui! and 
void. 

Tne agreement under seal dated Septem- 
ber 8, 1927 (which will be referred to as 
“the deed") rejated to the estaie of Sir 
Michael P. Cashin who died on August 30, 
1926. He left surviving him his wife, the 
appellant Gertrude OU. Cashin (Lady 
Oashin) and four adult children, the appel- 
lanis Lawrence V. Uashin, and Martin 
Cashin, the respondent Peter J, Cashin, 
and a married daughter Mrs, Mary Fox, 

Sir Michael Cashin had made his last 
will on November 15, 1925, By ib ihe 
appellants Lady Oashin aud Lawrence 
Oushin were appointed to be the executors. 
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He bequeathed to each of his sons $ 10,000, 
and after scme small charitable and other 
legacies he bequeathed the residue of his 
esate to Lady Cashin for life and after 
her death to his three sons in equal shares, 
Tre two executors proved the will on 
September 20, 1926. According to the 
inventory and va‘Uution of the property 
filed with the petition for letters of probate 
the total value of the estate was $99,496. 
The sum of $4,702, being the duty payable 
on this amount under tue (Newfoundland) 
Death Duties Act, 1914 to 1916, was promptly 
paid. On this footing the estate was in- 
sufficient to pay the legacies in full and in 
fact the three sons would have received 
roughly only $20,000 apiece, and there 
would have been ro residue. 

Sir Michaelin the year 1924, had made 
or at least attempted to make some large 
gifts to Lady Cashin. In particular he had, 
in circumstances which were investigated 
at the trial, transferred to her $300,000 
Dominion of Canada 5 per cent. 1943 
Bearer Bonds, That iransaction took place 
on May 8, 1924. He also on thesame day 
had given to her $ 10,000 which had been 
standing to his account at the Montreal 
Trust Company, St. John’s; and on May 21, 
1924, he gave to her a further sim of, 
$20,000 wbich had been standing “to his. 
account at the Bank of Montreal, St. John’s, 
No attempt has been made by any person- 
to impeach either of these later gifts; 
butthe respondent alleged in the action 
that the gift of the bonds was imperfect 
and therefore, void; and it is necessary to: 
state certain undisputed facts as to this 
alleged gift. ene 

Bir Michael had purchased the bonds 
through agents in Canada in March 1924, 
and they were forwarded to him at the 
Bank of Montreal, St. John’s. After the 
arrival of the bonds Sir Michael with his 
son Mr. Lawrence Cashin, went to the Bank 
of Montreal, took possession of the bonds 
and placed them in a safety deposit box 
rented by him in the vaults of the Royal 
Bank of Canada, and in which he kept his 
personal papers and securities. Shortly 
afterwards, Sir Michael, wishing to present 
these bonds to his wife as a gift, consulted 
his son-in-law, Mr. Oyril J, Fox, K. C.,.a 
lawyer of experience practising . in 
St. John's, as to how he could effect the gift. 
The interview with Fox took place in Sir 
Michael's bedroom at his home in the 
presence of Lady Cashin and-of his son 
Mr. Lawrence Cashin. Sir Michael told 
Mr. Fox cf his intention to give’the bonds. 
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to his wife and asked him what he should 
do to carry out his intention. Mr. Fox told 
him he might do so either by deed or by 
manual delivery of the bonds themselves 
to Lady Cashin. Acerrdingly .on or about 
May x, 1924, shortly after his ccnversation 
with Mr. Fox, Sir Michael, accompanied by 
-his son Mr. Lawrence Oashin, went to the 
Royal Bank of Canada forthe purpose of 
transferring the bonds to Lady Cashin. 
Af the Bank he was told by ‘the officials 
‘that it was necessary for Lady Cashin to 
be present to effect the gift and sign the 
lease of the deposit box to be issued to her 
for the safe keeping of the bondsin place 
of that previously held by Sir Michael. 
Mr. L. V. Cashin then went home for Lady 
Oashin and brought her to the bank for 
this purpose. Sir Michael surrendered his 
lease of the deposit box to the bank and 
‘the bank issued a fresh lease of the deposit 
box to Lady Oashin. She then executed 

a printed form on the back of the lease 
the substance of which (the original has 
long since been destroyed) was in these 
terms :— 

‘"T hereby designate ‘Sir Micheal Cashin and Mr. 
Lawrence Cashin’ as my deputies to have access 
to and control of the contents of Safe Deposit Box " 
(giving the number) “now rented by me in the 
vaults of the Royal Bank of Canada,” ete, “until this 
authority is revoked in writing to the Bank.” 

It should be added that at this date 
Mr. Lawrence Cashin was living at home 
with his father and mother. 

„If the matter had rested upon these un- 
‘disputed facts it seems to their T.ordships 
that no question as tothe validity of the 
gift of the bonds could have arisen ; but 
Sir Michael, after bis return to Newfound- 
land from a visit to England on account of 
his health,in the summer of 1924 and 
until his death some three years later, used 
his power urder the proxy form above set 
out to collect and cash the coupons attach- 
ed tothe bonds. This circumstance, in a 
case where—as here- hushand and wife 

“are living in amity together, is capable of 
an easy explanation, but it isto be ob- 
served that in this case no explanation of 
it was given atthe trial. Two other facts 
. may be mentioned as possibly having some 
bearing on the question of the completeness 
_ of the gift. Sir Michael continued to pay 
income-tax on the bonds. This would be 
natural enough if there were evidence that 
he was collecting the coupons with Lady 
Oashin’s consent. The other circumstance 
is the magnitude of the bequests in his 
will. This has always been regarded as of 
very slight importance as an indication to 
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negative a previous gift. or advancement. 
(Comp Dummer v. Pitcher (1). at p. 276%). 
Moreover, the will read as a whole contains 
some indication that he did not consider 
the bonds to be his. After his conversation 
with his son in-law and the transaction at 
the Royal Bank of Oanada on May 8, 1924, 
it does not seem an unlikely conjecture 
that, if he had desired the bonds which he 
had placed in the possession of his wife to 
pass under his will, he would have mention- 
ed them in terms. A will speaks from the 
death of a testator. Sir Michael may have 
expecied or atleast hoped when he made 
his will to gain large sums of money before 
kis death. In fact he gave up his position 
and his interest in the family business of 
Cashin and Company on December 1, 1925, 
and died suddenly some nine months later. 
As has been stated, death duties on the 
estate kad been paid on the footing that the 
bonds had been given to Lady Cashin over 
two years before the death, the period 
before death necessary to enable the exe- 
cutors to escape the payment of duties in 
respect of a gift under the law of New- 
foundland. Some six months later en- 
deavours were made on behalf of the 
Minister of Finance to obtain payment of 
death duties on the bonds on the footing 
that they formed part of the estate, the 
contention being based on the fact that 
Sir Michael had collected and used the 
interest on the bonds during his lifetime. 
Affidavits by Mr. Lawrence Cashin and 
Lady Cashin to establish the gift did not 
succeed in getting the revenue authorities 
to abandon the claim. The respondent Mr. 
Peter Cashin was then made acquainted 
with the contention put forward by the 
Government, and he and Mr. Lawrence 
Cashin interviewed Sir John Orosbie, the 
Minister of Finance, who explained to them 
the Government’s contention. They were 
unable to persuade him to abandon it. In 
August, 1927, a formal claim was made for 
payment of death duties in respect of the 
bonds. 
When this claim was received, Mr. 
Lawrence Cashin again consulted with the 
respondent, who, it should be mentioned, 
was at this time his partner, as to the 
course that should be pursued. They went 
to see first Mr. Wood, K.C., and then. 
another lawyer, Mr. Howley, as to whether 
or not the estate was liable. According to 
the respondent the advice of these gentle- 
(1) (1833) 2 Myl & K 262; Coop T Brough 257; 5 
Sim 35; 39 R R 203. 
*Page of (1433) 2 Myl. & K.—[Hd.] 
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men was nct encouraging ; and ultimately 
in order to avoid publicity and the neces- 
sily of Lady Cashia appearing in Court, it 
was decided that the payment should be 
made. 

On Angust 24, 1927, a cheque for 25,257 
dollars 56 cents was forwarded to the 
Minister of Finance by the executors in 
settlement of the claim for additional death 
duties. The letter accompanying the cheque 
contained the following passage :— 

“We beg to enclose certified cheque for $26,257°56 
| amount of said corrected assessment, but in doing 

‘so we desire itto be distinctly understood, that 
we do not depart from our contention, that the 
Canadian Bonds were at the time of Sir Michael's 
death the property of Lady Cashin. 

We are advised, hewever, that principally owing to 
the fact, that the interest on these Bonds was placed 
tothe credit of Sir Michael Cashin, thatthe Bonds 
although the property of Lady Cashin, are techni- 
cally liable for the Death Duties. 

We, therefore, make this payment 
prejudice to the ownership of Lady Cashin.” 

A few days later the deed which is the 
subject of the appeal and which had been 
discussed for some time previously was 
executed by the four persons concerned, 
namely, Lady Oashin and her three sons. 
It undoubtedly binds the respondent unless 
- it can be established that there is some 
sufficient ground in equity for setting it 
aside. There is no suggesticn of fraudulent 
representation raised by the pleadings and 
no allegation which would support a plea 
of non est factum. 


The deed (omitting attestation and sig- 


natures; was in these terms :— 

“THIS IDENTURE made September 8, Anno Domini 
One thousand nine hundred and twenty-seven between 
Gertrude O, Cashin of Saint John's in the Island of 
Newfoundland, widow of the first part Peter J. Gashin 
of the same place merchant of the second part 
Martin F. Cashin, late cf Montreal in the Dominion 
of Canada. (but at present of Saint John’s in the 
Island aforesaid) Doctor of Medicine of the third 
part and Lawrense V. Cashin of the same place 
Merchant of the fourth part. 

Whereas Michael P, Oasbin of Saint John's Mer- 
chant died on or about August 30, Anno Domini 
One thousand nine hundered and twenty-six having 
previously made and executed his last Will and 
testament in which he bequeathed certain pecuniary 
legacy to the party of the first part and 
other parties and whereas Probate to the 
Will of the said deceased was granted by the 
Supreme Court of Newfoundland to Gertrude O, 
Cashin and Lawrence V. Oashin, the Executrix 
and Executor therein named And whereas the 
Estate of the said Michael P. Cashin, is insuficient 
- to pay the legacies bequeathed by his said Will and 
Whereas prior to his death on or about May 8, 
Anno Domini One thousand nine hundred and 
twenty-four the deceused transferred and made over 
to the ssid Gertrude O. Caghin certain Bonds of 
the Government of Canada to the par value of Three 
Hundred Thousand Dollars for her sole and 
absolute use and benefit And whereas payment of 


without 
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Death Duties in respect of the said Bonds w 
claimed by the Government of Newfoundland am 
settlement in respect of the said claim was mao 
And whereas the parties hereto are desirous + 
carrying into effect the wishes of the said decease 
as set forth in his said Will and by the sai 
transfer of the Bonds to the said Gertrude .( 
Cashin, Now this Indenture Witnesseth in considera 
tion of the premises and by way of family arrange 
ment the parties hereto hereby.agree aa follows: 

1. The party of the first part agrees and under 
takes to provide such a sum over and above thr 
realised value of the Estate of the said deceases 
as will be sofficient to pay all the liabilities o1 
the said deceased at the time ‘of his deat) 
and all Death Duties paid or payable to thr 
Government of Newfoundland in respect cf hir 
Estate and all the pecuniary legacies bequeathem 
by the said deceased by his said Will’ (includ: 
ing the legacies to the second, third- and fourth 
parties) in full : 

The parties of the second, third and fourth 
parts hereby do and each of them doth recognise. 
and admit the validity of the said transfer and 
making over to the said Gertrude ©. Cashin of the 
said Bonds of the Government of Canada and hereby 
release the said Gertrude O. Cashin from any claim 
of them or either of them in respect thereof and 
in so faras they may or can haveand do hereby 
confirm the said Bonds unto the said Gertrude O. 
Oashin absolutely freed and diecharged of any 
claim which they or either of them has or may or 
can have upon the said Bonds or any part thereof,” . 


There is no difficulty in understanding 
this deed. It might have been better to 
recite that doubts had arisen ‘ás to 
whether the transfer to Lady Cashin had 
been so completed that, nctwilhstanding 
the collecticn and retention of the coupons 
by Sir Michael, the bonds became the 
property of Lady Cashin on May 8, 1924; 
but the respondent as well as his brothers 
was fully conscious that it was cn this 
ground that the claim of the Government 
was made, and the respondent himself was 
well awore of the doubts which had existed, 
since he had accompanied Mr. Lawrence 
Cashin on the visits both to Mr. Wood, 
K. O. and to Mr. Howley to obtain advice 


‘as 10 whether the claim of the Government 


could safely be resisted. In these cir- 
cumstances the deed states in plain terms 
that Lady Oashin is to provide a sum 
sufficient to pay the additional estate duty 
and all the pecuniary legacies in full, and 
on the other hand, her three sons are to 
give up any claim against her in relation’ 
tothe bonds. The deed does not purport 
to be, nor is it in substance, an agree- 
ment by the executors with tne beneficiaries. 
Lady Oashin was in possession of the 
bonds and plainly thought, and, it may 
be added, had stated on oath, that she 
had a good title to them. Mr. Lawrence 
Cashin, the other executor, was of the same 
opinion and had pledged himself in that 
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Sense by an affidavit of March 7, 1927. The 
respondent ifhe had wished to contest the 
validity of the gift, would have had to obtain 
the leave of the Uourt to use the name of 
Mr. Lawrence Cashin, upon a proper ia- 
demnity, to sue Lady Cashin. He might 
well hesitate a long while to take such a 
step ; and there was a family reason against 
“it; namely, the fact that the daughter 
Mrs. Mary Fox had been left .out of the 
will, and that it was desirable to place 
“Lady Cashin in a position to provide for her. 
- After the deed was executed, its provi- 
sions so far as Lady Cashin was concerned, 
were at once carried out. On September 9, 
1927, Mr. Martin Cashin received the sum 
of $20,000 the balance of his legacy of 
$40,000. The first $20,000 had been paid 
to him on account on June 18, 1927, to 
enable him to open an office in Montreal. 
The responent and Mr. Lawrence Cashin 
each received his legacy of $40,000, or an 
equivalent in Canadian bonds, either on 
September 9, 1927, or shortly afterwards. 
Their Lordships are well aware that the 
respondent stated that he had received his 
legacy in October or November, 1926 ; but 
on careful consideration of the evidence 
they are satisfied that this is not correct. 
His recollec.ion in some other respects was 
plainly shown to be unreliable, and Mr. 
Lawrence Cashin was quite certain that no 
such payment or handing over of bonds 
was made to him till after the dead which 
alone made such a’ payment or handing 
over a proper one. 

Bo far as the evidence goes, peace 
reigned in the family till October. 1930. 
At that time the respondent asked Mr. 
Lawence Cashin to destroy the deed, a 
request which, of course, was not complied 
with. The action was commenced in the 
year 1936. The delay in commencing itis 
not explained. It is sought to set aside 
the deed mainly on the ground that it con- 
stituted a release or gift of the bonds lo a 
person in a fiduciary position based upon 
Statements therein which did nct accord 
with the fac's. In the alternative it is 
coatended that the deed if intended to take 
effect as a family arrangement was an 
agreement uberrime fidei casting upon the 
executors of Sir Michaal Cashin a duty of 
full disclosure which they failed to fulfil. 
The assumpticn on which both these con- 
tentions rest is that the bonds had not been 
the subject of a complete gift by Sir 
Machael to Lady Oashia and therefore at 
his death formed part of his estate. It 
seems to their Lordships that this is not the 
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correct method of approach to the question 
whather the deed cin now be ast aside. The 
proper course is firat to consider the true 
nature of the transaction embodied in the 
deed, aad, secondly, to ascartain whit facts 
as to the alleged gift were then knowa to 
the parties includiag the executors and 
what representations, if any, ware made to 
or what facts were withheld from the res- 
pondent. j 

On the first point it seems clear to their 
Lordships that the dead is framed and takes 
effect asa family arrangement. [t doas not, ia 
any true sense, purport to be a sale ; it isa 
doubtful 
claim- agiinat their mother. It is an 
entire mistake” ontnoe admitted facts to 
treat Lady Cashin as if at the date of the 


deed she were a trustee of the bonds 
for the beneficiaries, and that i3 so even 
if ex post facto it were tə bə dacided 


that the gift had not been ecrmpleted. 
Farther it is clear that Lady Gashin's 
position as regards the deed was jast the 
same as if she had not proved the will of 
Sir Michael. Sbehad no information as 
an executrix as to the validity of the 
gift or the want of it whica she did not 
possess before her husbind’s death, and 
her position ag execitrix giva her no 
advantage in coming tò an agreement 
with hersons. Nor does the dsed in- 
volve a family agreement tainted in fact 
even remotely with undue infiuence. 
Tnere is here no suggestion, touse a 
celebrated phrase of influence being 
acquired and abused, or of _comidence 
being reposed and betrayed Smith v. Kay 
(2) at p. 7794). ; 

In this view of the transaction ib seems 
to their Lordships that the law as laid 
down by Lord Eldon, L. O. as long ago as 
the year 1819 in ths case of Gordon v. 
Gordon (3), at p, 4637 is apposite : 

“Where family agreements have been fairly 
entered into, without concealment or imposition 
oneither side, with no suppression of what is 
true, orsuggestion of what is false, then, although 
the parties may have greatly misunderstood their 
situation, and mistaken their rights, a Oourt of 
equity willnot disturb the quiet, which is the 
consequence of that agreement; but- when the 
transaction has been unfair. and founded upon 
falsehood and misreprasentation, a Oourt of equity 
would have avery great difficulty in permitting 
such a contract to bind the parties." h 

It will be noted that tners is no mention 


(2) (185997 H L O 750 at p. 763; 30 LJ Ob 45; 
11 ER 299. 
(3) (1819) 3 Swans 400 at p, 463; 36 E R 910. 


*Pageof (1859)7 H. L. O. [Bd] ay 
TPages of (1819) 3 Swans—[Bd.] 
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of a necessity for independent advice, and 
that the agreement may well stand though 
the parties have greatly misunderstood 
their situation. On the other hand, no 
dovbt there are cases in which a young 
and inexperienced person, more particular- 
ly if he is contracting with persons with 
whom he is not. cwing to their position or 
experience orfor some other “reason, on 
equal terms, ought as a matter of fair- 
ness to be separately advised. In the 
present case the respondent was not only 
of more than the age of discretion, but 
he. was amerchant of such knowledge, 
experience and ability that he was appoint- 
ed inthe next year to be Minister of 
Finance. Ifthere was any inequality in 
relation to capacity to contract as between 
him and bis mother, it was clearly not 
due to an insufficiency on the side of the 
former. 
:- Their Lordships have then to consider 
whether the transaction was founded upon 
falsehood or misrepresentation, including 
in that term a concealment of material 
facte, and whetber it was unfair having 
regard to the circumstances as then known 
totbe otker parties tothe deed. It has 
already been observed that no. actual 
misrepresentation whatever is alleged in 
the statement of claim. A concealment of 
any material fact would no doubt be just 
as serious as a misrepresentation [see 
Gordon v. Gordon (3) supra at pp. 470, 473, 
476*),and a failure to make full and complete 
disclosure of the assets of the estate ‘apart 
from the bonds), was indeed alleged in 
the Particulars; but this allegation was 
disproved at the trial and is not now relied 
ou. At the trial the respondent swore that 
the deed was brought to him at his office 
(meaning the parnership office) by his 
“brother ‘Lawrence, and that he had never 
seen it before. According to his account 
it already had on it the signature of his 
mother. Mr, Lawrence Cashin saidto him 
“Mr. Wood" (the family solicitor) “has 
drafted .this and mother feels that she 
should get back these death duties by us 
signing thie and we feel this is a legal 
opportunity of getting back the death 
duties”.. The respondent alleges that he 
expreseed an opinion tbat they would not 
get back the duties, and then signed the 
deed without reading it. The appellant 
Martin Cashin was also present and, 
according tothe respondent, he read it 
and signed it and said he did not think 
it was worth the paper it was written on. 
*Pages of (1819) 3 Swans.—[{H#d.] 7 T 





MARTIN CASAIN V. PETER J. CASHIN 


(P. 0) 182 10 


If he said soit could only be in regard 
to recovery of the duties that he made guch 
a remark for anyone capable of transacting 
business must have seen that by it Lady 
Cashin was making herself liable to pay a 
large sum (more than $40,000) and was 
being released from any claim to the 
bonds. Mr, Lawrence Oashin’s account of 
the matter was different in important res- 
pects. In particular he swore ‘that the 
deed had been talked over repeatedly in 
the family and that the respondent was 
fully aware of its contents. Their Lord~ 
ships must observe that on the respondent's 
own showing, the deed being executed with 
a hope of getting a return of the duty on 
the bonds, must obviously have contained 
in some form or other a formal and final 
assertion, admission or acknowledgment of 
the validity ofthe gift of the bonds, since 
that was the only point in dispute with 
the Government. Norcan it be forgotten 
that the respondent had been a party to at 
least three discussions on the matter, the 
first with the Ministerof Finance, a second 
with Mr. Wood and a third with Mr. 
Howley, that he was, a partner with Mr. 
Lawrence Oashin and was constantly 
seeing him, that there was nothing what- 
ever to prevent him reading the deed 
as his brother Martin in fact did, and that 
it is impossible to believe that his brother 
and partner, Mr. Lawrence Cashin, who 
had in factfcur copies of the deed in 
his hand, could have expected that the 
respondent would not read it. There is no 
suggestion of surprise or hurry on the 
occasion when the deed was executed. 
A statement in the witness-box by the 
respondent that it looked as though Lady 
Cashin and his two brothers, to say 
nothing ofthe family lawyer, Mr. Wood, 
had submitted the deed to him for his 
signature on the chance that kə would 
not read it, which involves an imputation 
of a gross and disgraceful and a most 
foolish fraud, is one which is plainly without 
foundation. 

Their Lordships wish to add that ina 
case where the person executing the deed 
is neither blind nor illiterate, where 
no fraudulent misrepresentation is made 
to him, where he has ample opportunity 
of reading the deed and such knowledge 
of its purport ‘that the plea of non est 
fectumis not open to him, it is quite 
immaterial whether he reads the deed or 
not. Heis bound by the deed because 
it operates as a conclusive bar against 
him —not because he has read it or ander- 


` 
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‘stands it, but because he has chosen to 
execute it. This is equally true (apart 
from fraud) in equity as at law except 
in those special cases where there is an 
equitable ground for setting aside or 
rectifyiog the deed. . 

There remains fcr consideration as a 
- factor in the case the matter of- the fairness 
of the transaction embodied in the deed. 
In view of the facts as known to Lady 
Casbin and Mr. Lawrence Cashin, and to 
-Mr. Martin Cashin, was the transaction 
one which was unfair to the respondent ? 
This is not a matter. of balancing values 
which can be actuarially ascertained. An 
arrangement of thekind under considera- 
tion would not be unfair merely because 
it was generous onthe one side or the 
_other.; For example, family re-settlements 
executed between father, tenant for life, 
and son, tenant in tail, the latter being 
advised by the same solicitor as the former 
have been considered reasonable and 
supported by the Court even though, from 
a pecuniary point of view, the son's 
position is greatly prejudiced. [See 
Savery v. King (4) at p. 657*; Fane v. Fane 
(5) cases there cited.] A parent can be 
generaus toason, or legitimate children 
gto an illégitimate one, or a scn to a 
mother upon the occasion of a family 
arrangement without its being proper 
or possible in equity, merely on that ground, 
tosuggest that the arrangement is an 
unfair one and. ought to te set aside. 
It would indeed be strange if an agree- 
ment entered into by parties of full 
contracting capacity could be set aside 
in equity because, regarded from the 
standpcint of the family, it was generous 
as well as just. 

~ It should be stated that there was another 
anda serious difficulty in the path of the 
respondent which their Lordships think 
it right to mention lest it should be thought 
that it has escaped notice. There are 
several anthorities which establish tke 
proposition that an imperfect gift followed 
by the appointment of the donee as 
executor, the intention to give continuing, 
entitles the donee to the property. [Strong V. 
Bird (6), Inre Stewart (7), In re Pink (8), 

(4) (856) 5H L O 627 at p. 657; 25 LJ Oh, 482; 
2 Jur (ws) 503; 4 W R 471; 101 RÈ R 299, 

(5) (1875) 20 Eq. 698 


(6) (1874) 18 Eq 315; 43 L J Ch 84; 30 LT 
745; 22 W R788 


(7) (1908) 2 Oh 251; 77 L J Oh 525; 99 L T 108; 24 
TER 879 


(8° (1912) 2 Oh 528; 81 L JOh 753; 107 L T 241; 53 
8 J 668: 28T LR 528, 
-¥Page of (856) 5 B.L.0.—[Ba) > 
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and sea as tothe meaning of the words 
“acontinuing intention” the remarks of 
Kennedy, L. J. at pp. 538, 539+]. The point 
was not considered jin the Oourts of 
Newfoundland, and their Lordships think 
it better to express no opinion as to it. 

In relation to the execution of the deed 
in this case, their Lordships have been 
unable to come to the conclusion that 
there was any material fact which was not 
known to the respondent, bearing upon the 
question ofthe prospects of proceedings ` 
against Lady Cashin torecover the bonds. 
The respondent, as appears from his own 
evidence, had allalong known that Sir 
Michael after May, 1921, had collected ihe 
interest on the bonds; and he also knew 
of the contents of the will and of the claim 
by the Government. For the reasons 
already given, the respondent could not, 
in the circumstances, have the deed set 
aside because it was a record of an 
unsatisfactory bargain on his part; but it 
may be well to add that in the opinion 
of their Lordehips even that is not made 
out. True itis that two learned Judges 
including the Ohief Justice, have come to 
the conclusion, twelve years after the event 
that the completeness of the gift of the 
bonds was not established. Mr Justice 
Kent came to an opposite conclusion. 
The re~collection of the persons concerned 
so long after the transaction in May 1924 
was plainly a good deal impaired, and it 
was probably for that reason that Lady 
Oashin’s evidence left several matters 
untouched and unexplained. Their Lord- 
ships do not think it necessary to express 
an opinion as to whether the bonds were 
effectively given to Lady Oashin or not; they 
are satisfied that proceedings against her in 
1927 would have had very doubtful pros- 
pects of success, and on this view the deed 
was In no sense unfair to the respondent, 

To summarise, their Lordships have come 
to the conclusion that there was neither 
concealment of material facts nor any 
want cf fairnessin the transaction em- 
bodied in the deed. 

Their Lordships are accordingly of the 
opinion thatthe appeal must be allowed 
and the action must , be dismissed with 
costs here and below. They will humbly 
advise His Majesty accordingly. 

Appeal allowed. 


D. 
Solicitors for the Appellants.— Messrs. 


Allen & Query. 
Solicitors for the Respondent.—Measrs. 
Lawrence Jones & Co. 


*Pages of (1912) 2 Ch.—(Ed.] - 
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LAHORE HIGH COURT 
First Civil Appeals Nos. 573, 2174 and 2175 
of 1935 
April 19, 1937 
CoLDSTREAM AND Monrog, JF. 
Sardarni VIDYA WANTI KAUR 
AND ANOTHER— DRFRNDANTS— APPRLLANT3 
VESUS 
Sardar SHAHDEV (SHIVDEV) SINGH 
— PLAINTIFE— RESPONDENT 

Limitation Act (IX of 1908), Sch. I, Arts. 62,120, 
48, 49— Applicability of Art. 62— Whether applies 
to case where defendant is asked to account for pro- 
perties and monies when person managing or collect- 
ing them is entitled to just allowances Art. 120, 
scope of — Defendant, whether can bar plaintiffs’ 
subsisting right to ask for accounts, by denying 
plaintiff's position as co-tenant with himself — Suit 
by widow of deceased co-parrener for accounts, 
against surviving co-parcener—No claim for specific 
sum~—Article applicable — Accounts — Suit for—In- 

` terest, when granted — Held, interest before date of 
final settlement ought not to be allowed — Civil Pro- 
cedure Code (Act V of 190%), s. 11, Expl. 4—Suit by 
person as exclusive owner against persons in wrongful 
possession dismissed — Subsequent suit for accounts 
as co-sharer, whether barred by constructive res 
judicata, 

Article 62, Limitation Act, governs cases where a 
definite sum of morey has been received by the 
defendant and which the law says he must hold for 
the use of the plaintiff, and isnot applicable to cases 
where the defendant is asked to account for pro- 
perties and moneys when the person managing or 
collecting them is entitled to just allowances. [p. 
429, col. 1.) 

There is nothing in Art, 120, warranting the view 
that where a defendant is, as a matter of fact,a co- 
tenant of property with the plaintiff, he can bar the 
latter's subsisting right to ask him for accounts by 
merely denying that the plaintiff is aco-tenant. So 
long as the defendant is a co-tenant with the plaintiff, 
the latter has no right to ask for accounts. His 
right accrues continually as income comes into the 
co-tenant’s hands. But his right is continually barred 
by Art. 120 when the account sought is more than six 
years old. [p. 429, col. 2.) 

A suit for rendition of accounts was instituted by 
a widow of a deceased co-parcener against oneof the 
surviving co-parceners The suit was not one for 
possession of any specific sum, for the amount 
recoverable could not be exactly known as the per- 
son in possession was entitled to deduct his expenses 
of management. 

Held, that Art.120 applied and not Arts, 48, 49 or 
62. Yerukola v. Yerukola (2), relied on. 

Plaintiffs brought a suit for rendition of accounts 
relating toanumber of properties with which they 
alleged, the defendant had dealt as manager and co- 
sharer on behalf of themselves. The plaintiffs in 
setting forth in their plaint the reliefs they desired, 
asked expressly for future interest only. The defen- 
dants also filed a cross-suit against the plaintiffs for 
accounts. Both sides were liable to account and the 
defendant was allowed interest to be calculated ap- 
parently on balances as they stood from year to 


ear: 
7 Held, that the suit was not one in which interest 
before the date of final settlement ought to have been 
allowed; assuming that the Court had discretion to 
allow it, which was doubtful, interest would fairly 
be payable only on the amount found due ona 
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balance of both accounts, Kirpal Singh v. Jiwanlal 


Thakur Das (3), relied on. 

A person instituted a suit asexclusive owner against 
persons in wrongful possession. This suit was dis- 
missed and he then brought another ‘suit for accounts 
as & co-sharer: 

Held, that the two suits were brought in different 
capacities and the right to accounts was notin issue 
in the former suit and the rule of constructive res 
judicata- embodied in Expl. 4 to s. 11, Civil Pro- 
cedure Code did not apply to the case, 

F. ©. A. from the preliminary d:cree of 
the Sub-Judge, First Class, Lahore, dated 
February 6, 1935. 

Messrs. Badri Das and Vishnu Datta, 
for the Appellants. 

Messrs. M. C. Mahajan and Daulat Ram, 
for the Respondent. 

Coldstream, J.—This judgment will 
dispose of the three Appeals Nos. 573, 2174 
and 2175 of 1935. They arise out of the 
following circumstances: Sardar Gulab 
Singh, the head of an important and 
wealthy family in Kapurthala State, died in 
1905 leaving five sons Dwarka Nath Singh, 
Triloki Nath Singh, Rajeshwar Singh, 
Angadh Singh and Arjan Biogh. Angadh 
Singh died soon after his father. His 
widow Sardarni Parbati was given a main- 
tenance allowance. Gulab Singh's lands 
were recorded in ‘the revenue records as 
having been inherited by his remaining 
four sons Triloki Nath Singb, Rajeshwar 
Singh and Dwarka Nath Singh, died in 
1913. Triloki Nath Singh left two widows, 
Lajwanti Kaur and Chanau Kaur, Dwarka 
Nath Singh, a widow Vidya Wanti Kaur 
and Rajeshwar Singb, a son Shahdev Singh 
(also called Saivdev Singh). | 

When Gulab Singh died, the family 
owned movable and immovable property 
in Kapurthala State, in Bhika Nangal in 
Jullundur District, the Bangat Mills in 
Jullundur City, shops in Jullunduar, Amrit- 
sar and Lahore cites, land in Lucknow, 
and a tea estate in Kangra District besides 
land in Kheri District in the United Pro- 
vinces from which it derivad the greater 
part of its income. After his deith more 
immovable property was acquired. When 
the three brothers died in 1918 and 1919 
Shahdevy Singh was a minor and Arjan 
Singa and inmate of the Mental Hospital 
in Lahore. Tne Maharaja of Kaparthala, 
to whom the fanily was related through 
Sardar Gulab Singh’s grandmother, ap- 
pointed his own sns to manage the family 
property and fixed allowances for tLe 
femsle membera of the famiiy. When 
Arjan Singh came out of the Mental 
Hospital, he took over the managament. In 
March, 1920, after there had been some 
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behalf of themselves and Lajwanti Kaur. 
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| diĝpute between Arjan Singh and the- 


widows, the shares of the latters’ husbands 
~in the lands in, Jullandur and some other 
. districts were recorded as their property 
_ by. mutation in the revenue papers in spite 
_ of objections by Arjan Singh and his 
nephew Shahdev Singh who contended 
_ that the widows were entitled to maiaten- 
, ance only. 
_ - When. Shahdev Singh attained maj-rity, 
` he brought a suitin Jullandur on August 
i 80, 1921, against the widows, Arjan Singh 
, and other’, asserting that he and Arjan 
-Singh had formed a joint Hindu’ family 
. with Triloki Nath Singh and Dwarka Nath 
.. Singh whose widows were entitled only 
“to maintenance, that the family property 
“had passed to himself and Arjan Singh 
: by survivorship and that ‘by a custom 
, follcwed by the family, widows were 
excluded from inheritance. He claimed a 
„ declaration of his title in respect of those 
_lands in British India which had been 
“recorded as belonging to the widows but 
-Were in possession of Arjan Singh as 
' `.manager, and a decree for possession of the 
‘lands in possession of the widows. Tre 
_widows contested the suit alleging that 
_ there had been a disruption of the joint 
` family and denying that any special family 
. custom excluding. them from inheriting 
_ their husbands’ property existed, but during 
. the trial Lajwanti Kaur compromised with 
_Sbahdev Singh admitting his claim and 
' agreéing to accept Rs. 20,000 and a monthly 
_ allowance in satisfaction cf her rights. 

The Subordinate Judge who tried the 
suit held that a comlpete disruption of the 
jeint family had taken place in 1910 and 
. he dismissed the suit against the other 
two widows Caanan Kaur and Vidya 
Wanti Kaur. Shahdev Singh anpealed to 
„this Court but his appeal was dismissed 

- (Appeal No. 2632 of 1927 decided on 
- Febraary 15, 1932, published in Shahdeo 
. Singh v. Lajwanti Kaur (1). Arjan Singh, 
.1 may here mention, disappeared from India 
‘in 1.24 during the trial of the suit. Oa 
July 5, 1928, a year after the dismissal of 
Shahdev Singh's suit, while his appeal was 
pending in the High Vourt, Sardarni Vidya 
Wanti Kaur and Ohanan Kaur instituted 
a suit against Shahdev Singh and Arjan 
Singh in the Court of the senior Suab- 
ordinate Judge, Jullundur, for rendition of 
accounts relating to a number of properties 
_with which they alleged Shahdev Singh 
_ had, dealt as manager and co-sharer on 


< (1) AIR 1932 Lah, 560; 188 Ind. Cas. 401; 33 P L R 


"747; Ind. Rul. (1933) Lah, 479, 


The following properties were concerned: 
(1) War Bonds to the value of Rs. 65,000. 
(2) A debt due to the family by Ram Lal, 
(3) Income from the property known as 
the Bhagat Mills in Jallundur; (4) The 
rent of a bungalow in Juilundur; (5) War 
Bonds of the value of Rs 50,000 :6) Postal 
cash certificates purchased through the 
Post Office, Kapurthala, on June 20, 1917, 
to the value of Rs. 5,612-3-0(:) A War 
loan investment of Rs. 5,000. (8) A sum 
of Rs. 6,980 deposited with a irm Daerumal 
Baij Nath. (9) A saw mill which had 
been sold by Shahdev Singh. (10; A sum 
of Rs. 3,000 said to be due to the fimily by 
one Kanshi Ram. (11) The rent of a shop 
in Basti Ghozan in Jullundur. (12) Postal 
cash certificates in Kapurthala. 

Ono August 28, 1930, Sardar Shahdev 
Singh instituted a suit (No. 219 of 1930) 
in the Court of the Senior Subordinate 
Judge, Lahore, against Vidya Wanti and 
Ohanan Kaur for rendition of accounts 
in respect of shops in Lahore Oity (the 
original plaint claimed relief in respect 
of other properties but that plaint was 
amended), His allegations were that he 
and Arjan Singh were the sole surviving 
owners of the whole property of the joint 
family of his father and uncles, the defen- 
dants being entitled to maintenance only 
but that he had been held by the deci- 
sion of June 23, 1927, to be owner of a 
616th share only (4/16th being his by 
inheritance and 2/ltth his by surrender 
to him of her rights by Lajwanti Kaur), 
that the defendants were in possession 
of his share and had refused to render 
accounts of their dealings with it. The 
widows’ suit was transferred to the Court 
of the Senior Subordinate Judge, Lahore, 
and was registered as Suit No. 89 of 1932, 
In that suit (No. 83) the learned Senior 
Subordinate Judge granted Vidya Wanti 
Kaur and Chanan Kaur a preliminary 
decree for rendition of accounts (apparently 
from the time when the proparties con- 
cerned came into his possession) in respect 
of those properties wuich he found to have 
belonged to all the c »sharers, dismissing it 
in respect of those not proved to have 
beloaged t> the family. Against this judg- 
ment both sides have appealed. 

In Appeal No. 2174 of 1935, Vidya Wanti 
Kaur and Ohanan Kaur have appealed 
asking for accounts to be taken in respect 
of all the items in dispute, and in Appeal 
No, 2175 of 1935 Shahdsv Singh contends 
that he ig not liable to rander accounts of 
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any of the properties, the suit being barred . 


by limitation, and that, in any case, the 
lower Court was wrong in holding some of 
the items in dispute to have belonged to 
the family. The decision in Shahdev 
Singh's suit (No. 219) was that the plain- 
tiff was entitled toa 6-16th share in the 
suit property and that the widows were 
liable to render accounts of it with interest 
at 6 per cent. from October 13, 1918 (when 
Vidya Wanti’s. husband died) to the date 
of suit. Against the judgment in Shahdev 
Singh's suit, the widows have preferred 
the Appeal No. 573 of 1935. It will be 
convenient to dispose of all three appeals 
in one judgment as the suits were between 
the same parties and arise out of the 
same dispute, namely the right to claim 
accounts relating to properties in posses- 
sion of the defendants on the ground that 
the properties belonged to the family of 
which the sons of Gulab Singh were 
members. I take first the two appeals 
Nos. 2174 and 2175 against the judgment 
in the widows’ suit, registered as No. 89 
of 1932. In contesting thie suit Shahdev 
Singh pleaded that it was barred by limi- 
tati-n in respect of all the properties 
specified by the widows. Four of the 
properties he admitted bad been joint 
family property. Of five he asserted him- 
self and his uncle Arjan Singh to have 
been exclusive owners and three, he 
declared, had never come into his posses- 
sion. 

In arguing Shahdev Singhs appeal 
No, 2175 (originally filed in the Court of 
the District Judge but transferred to this 
Court} bis Counsel has first attacked the 
lower Court’s judgmenton the ground that 
a suit for account was not maintainable in 
the circumstances because no legal relation- 
ship such as entitled the widows to bring an 
action for accounts subsis'ed, as Shahdev 
Singh was not an agent or a bailee, trustee, 
receiver, partner or mortgagor either by 
contract or implication, in respect of any 
of the properties in dispute and therefore 
not liable to accounts and because it was 
not open to the widows to ask for accounts 
of only some of the family property with- 
out disclosing the accounts relating to that 
part of it which was in their possession, 
that is to say, the suit could not be 
decreed withcut taking into consideration 
the accounts relating to all the family pro- 
` perty. This is a new argument not advanc- 
ed at the trial where no issue on the point 
was struck. It is true that in para. 32 of his 
written pleas Shahdev Singh stated that 
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the plaintiffs had no right to call for rendi- 
tion of accounts but the argument now 
put forward was not the basis of that plea. 
When Shahdev Singh instituted his suit 
for accounts (No. 219) the widows pleaded 
that the suit could not proceed until the 
plaintiffs rendered accounts of the property 
in his possession but this plea was dropped 
(see p. 34 of the printed judgment) as 
the widows were themselves; suing for 
accounts. Both suits proceeded on the 
assumption that the parties in possession 
were liable to render accounts of the 
properties in respect of which the suits 
had been instituted, and I do not think 
that it is open to Shahdev Singh now 
to set upa new defence which is not ` 
suggestéd even in the grounds of appeal. 
In any case, however, the plea is met by 
the fact that Shahdev Singh has himself 
sned for accounts relating to property in 
the widow's possession and the account 
due from one party to the other can be 
adjusted in execution of the two decrees 
together. $ i 

I pass to'the question of limitation. 
The four properties which Shahdev Singh 
admitted to bave been joint and of 
which the widows were therefore tenants- 
in-common or co-sharers under the deci- 
sicn in Sbahdev Singh’s suit were (1) 
war bonds to the value’ of Rs. 65,000; 
(2) a debt due to the family on a decree 
for Rs. 4,200; (3) income from the property 
known as the Bhagat Millsin Jullundur (this 
income’ according to Shahdev Singh, con- 
sisted wholly of the proceeds of grass grown 
in the mill precincts, the mills never having 
been worked during the time they were in 
his control); (4) rent of a bungalow in 
Jullundur. Atp.4l of his printed judgment 
the learned Subordinate Judge has stated 
that Shahdev Singh's Oounsel did not 
contend that the suit was barred in respect 
of these properties. Mr. .Mehr Chand, in 
arguing Shahdey Singh's appeal (the case 
was conducted in the lower Court by another 
Counsel) informs us that this statement is 
incorrect, and this is asserted in the 
memorandum of appeal (which was filed 
by another Counsel). We must proceed 
on the assumption that the’ judgment is 
correct, and as in my opinion ‘the suit 
was not barred in respect of the accounts 
relating to these items, the matter is of 
no consequence. The trial Judge has held 
that the claim is governed by Art. 120, 
Limitation Act, and that as there was no 
refusal to render accounts before the suit 
was instituted, Shahdev Singh must render 
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accounts fromthe time he took possession 
of the properties concerned. It is contend- 
ed by Mr. Mehr Chand that a suit for accounts 
was barred in respect of any property 
which was in his cilent’s hands on the 
date of his. suit of 1921 inasmuch as by 
that suit he cléarly denied the widows’ 
right in any of the family property and 
asserted a hestile title, alleging that he 
and his unele were exclusively owners of 
it, the widows being entitled to mainten- 
ance only. He also contends that Art. 120 
is inapplicable in the circumstances of 
this suit which in effect is one to recover 
possession of property misappropriated by 
the defendant and that the sait is governed 
either by Art. 48 or Art. 49 or probably 
Art. 62, that limitation ran either from 


the date of, the death of the widcw’'s. 


husband (1918) or from the date of Shah- 
dev Singh's’ suit of 1921 or from the time 
when Shatdev Singh converted the pro- 
perty concerned to his use, for example, 
when he realized his Government Securities 
(war bonds) in 1923 or sold the saw mill 
(about 1922).. 


A very large number of authorities 
has been cited before us on the point of 
limitation, most of which deal with circum- 
stances not'whdélly similar to those of this 
case. The suit is not one for possession of 
any specific sum, as the amount recoverable 
cannot be exattiy known, for the person in 
possession was entitled to deduct his 
expenses of management even if the widows 
were in a position to state the exact amcunt 
of money which came into Shahdev Singh's 
hands. Neither Art. 48 nor Art. 49 can 
therefore apply. Nor, in my opinion, does 
Art. 62 apply. ‘That Article guverns cases 
where a definite sum of money has been 
received by the defendant and which the 
law says he must hold ior the use of the 
plainti#t, and is not applicable to cases where 
the defendant is askcd to account for proper- 
ties and moneys when the person managing 
or collecting them is entitled to just allow- 
‘ances. Here it cannot be said that Shahdev 
Singh received money which belonged to 
the plaintitt. He was, as a matter of fact, 
a cosharer- As pointed out by the Fali 
Bench ot the Madras High Court in 
Yerukola v. Yerukola (2) a suit for money 
had and received could not lie by one 
tenant-in-Common against another who had 
received more than his share and J have 


(2) 45-M 648, 71 Ind. Cas. 177; AIR 1922 Mad, 150; 
42M LJ 507; (1922) M W N 215; 30 ML T 279,15 L 
W 595 (F B). 
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no doubt that the learned trial Judge 
rightly applied Art. 120. 

Next it has to be ssen whether the suit 
is barred by that Article as contended by 
Mr. Mehr Chand because limitation began 
to run at the latest in 1921 when Shah- 
dev Singh asserted a hostile title to the 
knowledge cf the plaintiff. Mr. Mehr 
Chand relies in this connection on the last 
sentence of the Madras judgment Yerukolg 
v. Yerukola (2) cited above, Shahdev 
Singh’s suit did no doubt positively assert 
such atitle but though that clearly gave 
the widows a right to sue for accounts 
forthwith, there is nothing in Art. 120, and 
I say so with the greatest respect warranting 
the view that where a defendant is, as a 
matter of fact, a co-tenant of property with 
the plaintiff, he can bar the latter's subsiste 
ing right toask him for scconnts by merely 
denying that the plaintiff is a co-tenant, 
So long as Shahdev Singh wes a co- 
tenant with the plaintiffs, toe latter had a 
right to ask for accounts. Their right 
accrued continually as income comes into 
the co-tenant’s hands. In this case althougn 
Shahdev Singh had denied the widows' 
rights in any of the family property, it was 
ultimately found that, in reality, his pos- 
session had never been adverse but that 
be held what he possessed of the joint 
property as a cc-ienant on the widows’ 
behalf. On the other hand that right is 
continually barred by Art. 120 when the 
account sought is more than six years old 
and the learned Subordinate Judge was in 
my opinin wrong in decreeing rendition 
of accounts fora longer period than six 
years. ` 

My conclusion on the question of limita- 
tion is therefore that the widows’ suit for 
accounts was not barred in respect of any 
of the family property, that is to say, prope 
erty which did not belong exclusively to 
Shahdev Singh and that Shahdev Singh 
must render accounts of the balances in 
his hands, in respect of the items cone 
cerned, on July 6, 1922, and the moneys 
received since. What those balances were 
is a question with regard to which the 
earlier accounts will be material, that is 
tosay, the accounts previous to tnat date. 
will have to be examined as evidence of 
what Shahdev Singh had in hand at that 
date. This ends the matter so far asthe 
four properties which were admittedly 
joint are concerned. 

The remaining properties about which 
there is still a dispule were: (1) war bonds 
to the value of Ks. ¿0.000 purchased in 
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1917; (2) postal cash certificates to the 
value of Ra, 5,812-5-0; (3) war loan invest- 
ments through the Kangra Post Office; (4) 
a sum of Rs. 6,950 deposited with the firm 
Dheru Mal-Baij Nath; (5)j the saw mill; (6) 
a shop at Basti Ghozan in Jullundur. The 
trial Judge has found that Shahdev Singh is 
liable to accounts in respect cf the proper- 
ties Nos. 1, 2,3, 5 and 6 and this decision 
is attacked in Shahev Sing’s appeal. He 
has found it not proved that the sum of 
Rs, 6,990 (the deposit. with Dheru Mal- 
Baij Nath) was joint and. the widows have 
appealed against this finding. 

The oral evidence about the war bonds 
has been rejected by the learned Judge 
who has based his decision regarding this 
item on the dccumentary evidence. This 
evidence is carefully described and ,dis- 
cussed at pp. 47 to51 of the printed judg- 
ment. We have scrutinized this evidence 
carefully. Mr. Mehr Chand’s contention 
is that the evidence on the accounts is 
discrepant and untrustworthy. His arrgu- 
ments have all been dealt with by the 
learned Judge and I do not think it neces- 
sary tosay more than that the register of 
accounts (Hx. P. 3} read with the accounts 
kept by the Bank of Bengal to which 
reference has been made in the judgment 
is good proof that these war loans were 
joint property and not the independently 
acquired property of Shahdev Singh's 
father as he maintcined. The register 
(Ex. P. 3) was produced during the trial 
of the suit of 1921 and its genuineness 
has apparently never been attacked. The 
original bears the signatures of Shahdev 
Singh's father who was in control of the 
family affairs in 1917, and it was produced 
by Arjan Singh at the instance of Shak- 
dev Singh. There is no reascn why it 
should. not be accepted unreservedly as 


“strong evidence and no sufficient reascn. 


has been shown for interfering with the 
trial Oourt’s decision about these -bonds. 
The same register proves that the postal 
cash certificates (Rs. 5,812-8-0) purchased 
at Kapurthala and a war loan investment 
through the post office in Kangra 
(Rs, 3,000) were also of the joint family. 
As regards these items, it is not necessary 
to add to what is said in the trial Courts 
judgment, of the correctness of which I am 
satisfied. 

On the other hand itis not proved that 
the saw mill belonged to the family. The 
learned trial Judge has assumed that it 
was joint because it came out of the Bhagat 
Mills (which, it is admitted, are flour mills), 
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but Mr. Badri Das has not been able to. 
show us any evidence that he saw: came, 
from the mills. This item must, therefore, 
be excluded. As regards the shop at Basti. 
Ghozan, there is no rebuttal of the evidence 
of Shahdev Singh himself made on . Decem- - 
ber 2, 1934, that the widows are in possess: 
sion of this property. The allegation of 
Shahdev Singh in the previous suit, on’. 
which the learned Subordinate Judge: has 
based his finding that they are. in his. 
possession, was not that he was in: posses: . 
sion of all the family property but that it- 
was in his and Arjan Singh's possession. 
As it is not proved that he has ever .been 
in possession. of that property, it also must : 
be excluded, Da ; py 
The lower Oourt has also decreed ‘that 

the widows are entitled to damages. for. 
omission to work the Bhagat Mills while: 
they were in his possession. The - widows. 
claimed accounts of the profits of the mill 
‘and the decree in respect of damages is 
unwarranted, for it is not shown that, 
Bhagat Singh was in-a position to work: 
the mills at a profit. There was noclaim: 
for damages and no issue on the question 
of Shahdev Singh's liability: for damages, . 
a question which was outside the scope of: 
the suit. So far as the income from grass' | 
is concerned, thare is no appeal by Shah- . 
dev Singh, but the order ‘that Shabdev- 
Singh’s liability for damages: is to be in- 
vestigated must be set aside.’ This disposes’ 
of Shabdev Singh's. appeal. No. - 2475, 
which is accepted to the -extent,. indicated’ 


“above. In view of the result, I would allow; 


Shahdev Singh to recover half his’ costs’. 
in this Court. it wl, oa 4 oe 
The widows’ appeal, No. 2174, asks that’ . 
the sum of Rs. 6,990 deposited with the. 
firm Dherv Mal-Baij Nath be included in 
the items in respect of which accounts . 
were to be rendered, that they -should 
have been allowed intetest on the amount. 
found payable on accounts from the date 
of the suit until realization and. that they 
be allowed their costs. It is not disputed 
that Rs. 9,006 were, deposited with Dheru | 
Mal-Baij Nath. For reasons I-have stated, 
the register P. 3- must be accepted as, a. 
strong piece of evidence. An entry in: this 
register dated December 28, 1915 “(See 
Ex. F. 99, whichis part of P.3 at p. “1 0f 
part 2 of the printed record) shows that- a 
sum of Rs. 7,000 was drawn. from the Bank 
of Bengal for joint purposes and deposited , 
with the firm. Another entry of May 4, 
1916, shows that sum of Rs. 2,000 was. 
also deposited, but it does not méntion 
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that tbis money was taken for joint pur- 
poses. The first entry is signed hy the 
Plaintiff's father. The Bank account was 
produced (the excerpt has not been printed 
for this appeal, but is exhibited in the 
printed record of Shahdev Singh's suit of 
1921), and it shows that the money was 
drawn from the joint account. The learned 
Judge of the-lower Court has excluded this 
item because no one representing the firm 
of Dheru Mal was called to give evidence, 
In my opinion no further evidence was 
necessary and I would accept the widows’ 
appéal so far as to include Rs..6,990 which 
is the amount we are asked to include. 

The learned Subordinate Judge has not 
allowed interest because in setting forth 
in their plaint the reliefs they desired, the 
Widows asked expressly for future interest 
only, presumably from the date of the 
decree (see p.. 34 of the printed judgment 
in Appeal No. 573). In the ecross-suit by 
Shahdev Singh he has, however, allowed 
interest at 6 per cent. to be caleulated 
apparently on balances as they stcod from 
year to year. The svit is not one in which, 

‘in my opinion, interest before the date of 
final settlement ought to have been allowed, 
assuming that the Court had discretion to 
allow it, which is perhaps doubtful: see 
Kirpal Singh v.Jiwanmal Thakur Das (3). 
Beth sides have been beld liable to account 
and interest would fairly be payable only 
on tke amcunt;.found due on a balance of 
both accounts. As regards cosis, the 
ordinary rule is that they follow the event 
and no gcod reason for withholding them 
in this suit is apparent. The widows have 
been successful as regards the greater part 
of their claim. I think that it will be just 
to allow them their ccsts in the lower Court 
and here. 

There remains the third appeal, that of 
the widows against the decree granted to 
Shahdev Singh (Appeal Ne. 573). The 
grounds pressed before us are ihat the suit 
was barred by the principle of res judicata 
and that under Art. 120, Limitation Act, 
the widows are liable to render accounts 
for the previous six years only. In the suit 
which Shahdev Singh instituted against 
the appellants and others in 1921, he prayed 
for possession with mesne profits until he 
obtained possegsicn of the Property now 
concerned. As against the widows that 
suit was dismissed andthe argument is 
that this dismissal bars Shahdev Singh's 
present claim for accounts which might 


(3) 8 L 524; 101 Ind. Oas. 644; A IR 1997 Lah. 287; 
28 P LR 174; 8 Lah, L J 149, Wi í 
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have been preferred in that suit. Shahdev 
Singh's right to aecounts was notin issue 
in his former suit, and in my opinior, the 
rule of constructive res judicata embodied 
in Expl. 4 los. 11, Oivil Procedure Code, is 
inapplicable to the case. The two suits’ 
were brought in different capacities. In 
the previous suit, Shahdev Singh sued as 
exclusive owner against persons in wrong» 
ful possession. His right ag a co-sharer was 
admitted by the defendants and his svit 
was defeated on the plea that he wasin 
joint possession. It is by virtue of this 
decision alone that he can claim the relief 
he now seeks. This claim would have been 
destructive of the case he set up in 1921 
and alihough it might have been open to 
him to put forward entirely distinct pleas, 
it cannot besaid that he was bound to do 
50 or ought tohave done so. The cause of 
action in the previous suit was the muta- 
tion in the widows’ favour which he was 
atiacking. and until it was decided that 
the mutation was in accordance with his 
legal position, the present claim could not 
be maintainable. It follows that Shahdev 
Singh was not estopped by his previous 
conduct from bringing his suit for accounts 
as a co-sharer. 

In this case there is no question of the 
Tight to sue for accounts having become 
borred by the settling up of a hostile title, 
for the widows have all along admitted 
Shahdev Singh's rights as aco sharer and 
tenant-in-common. For the reasons I have 
given in dealing wih Shahdey Singh's 
appeal No, 2175, Skahdev Singh is liable 
for accounts only for the six years previous 
to the date of the institution of his suit, 
Previous accounts being relevant as evi- 
dence to stow what he had in hand on 
July 5, 1922. For the reasons given in 
dispoal of the appeal No, 4174, I would 
set aside the jower Court’s decree so far aa 
it relates to interest. As regards coste, I 
would leave parties to bear their own costs 
throughout in the appeal No. 573 of 1935, 


Monroe, J.—I agree. 
8. Order accordingly. 
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RAOHHPAL BINGA AND MOHAMMAD IsmalrL, JJ, 
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versus 
NAT HUJI JOSHI—Respon pent 
Lunacy Act (IV of 1912), s. 65—Person held of 
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unsound mind and Cièl Court had jurisdiction to 
appoint manager of his property. 

A person who owned a considerable property 
voluntarily remained silent for 26 years and did not 
speak with anybody. He could not answer even 
simple questions without considerable delay. He was 
a person who could be easily imposed upon and made 
to sign almost any document produced before him by 
a person in whom he had confidence : 

Held, that this showed that he was incapable of 
managing his affairs in consequence of his mental 
weakness and unsoundnese of mind and that the 
Civil Court had jurisdiction to appojnt a manager of 
his property. Inthe matter of Cowasji Byramjt 
Lilacovala (1) and Ridgeway v. Darwin (2), relied on. 
Lalu Ram v. Thakur Das'3), dissented from, | 

F.C. A. from an order of the District 


Judge, Benares, dated August 29, 1937. 


: Messre. P. L. Banerji and N. D. Pant, 
for the Appellant. 

Mr. K. N. Malaviya. for the Respondent. 

Mohammad Ismail, J.—This is a first 
appeal from order of the learned District 
Judge of Benares arising out of proceedings 
under Act IV of 1912. On the application 
of Musammat Lalita Devi, the appellant 
pefore us, the learned District Judge 
directed on inquisition for the purpose of 
ascertaining whether Nathuji Joshi wae a 
person of unsound mind and incapable of 
managing himself or his affairs. The ap- 
plication was opposed by the alleged 
lunatic Nathuji. The learned District 
Judge upon a consideration of evidence 
came to the conclusion that Nathuji was of 
weak intellect but not of unsound mind. 
He accordingly held that he had no power 
to appoint a guardian of the person of 
Nathuji or a magager of his estate. 

Nathuji is about 55 years of age and 
owns some zamindari property which is 
valued at Rs. 11,000 and is also alleged to 
possess movable property which is valued 
approximately at Rs. 8,735. Nathuji until 
a few years ago lived with his brother 
Diwakarji .who looked after him and his 
property. Some three years ago Diwakarji 
died. Musammat Lalita Devi is his niece 
and is the daughter of Manurathji, a cousin 
of Nathuji. Since the death of Diwakarji 
the alleged lunatic has been living with a 
relative named Bishwanath, son of Gopal 
Dat Joshi. It is alleged that Bishwanath is 
expropriating the income of Nathuji’s pro- 
perty and has taken the latter under his 
care with dishonest motives, The learned 
Judge has not recorded a finding on these 
allegations and we have no material before 
us to enable us to ascertain the truth or 
otherwise of these allegations. We have, 
however, noticed that the alleged lunatic is 
very much attached to Bishwanath and is 
anxious to leave his estate in the hands of 
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Bishwanath in whose favour he has already 
executed a power-of-attorney. 

Nathuji was kept under observation of 
Lieut.Col. J. B. Vaidya, Civil Surgeon, 
Benares, for some time. In the opinion 
of Col. Vaidya tbe mental condition of 
Nathuji is not such that he can manage his 
affairs and that Nathuji is not a complete 
idiot but ia bordering on idiocy. The doctcr 
came to this conclusion after a thorough 
examination of Nathuji. It appears that for 
nearly 26 years Nathuji remained silent 
and did not speak to anybody. Itis said 
that he had taken a vow of silence. We do 
not think that a person of sound mind pos- 
sessed of property is likely to remain in. 
voluntary silence for such a long time and 
we are inclined to agree with the learned 
Oounsel for the appellant that this conduct 
alone showed the weakness of Nathuji’s 
mind and his incapacity to manage his 
affairs. We have perused with care the 
notes of Col. Vaidya taken down from time 
to time when he interviewed Nathuji. The 
doctor notes that it was extremely difficult | 
to extract any answers to the questions 
put to Nathuji. Very often the answers 
had no relation to the questions and when 
Nathuji was inclined to answer, he took ° 
very long time to do so. To Ool. Vaidya 
Nathuji always ‘appeared to be nervous, 
like a frightened animal, and in the opinion 
of the doctor, the mental condition of Nathuji ' 
is of low grade and pour, that is, he is of 
weak intelligence. tes T H 

On behalf of the appellant some res- . 
pectable witnesses were produced to testify - 
to the unsoundness of mind of Nathuji., 
Pandit Ganeshdat Shastri, who is a Pro- 
fessor in the Benares Hindu University and 
is a neighbour, stated that he used to visit 
Diwakarji who was a vaid. In the opinion 
of the Professor, Nathuji 1s mad and his, 
brain is affected. He gave reasons for this 
statement. Other witnesses who had inti- 
mate knowledge of Nathuji corroborated | 
the above statement. On behalf of the. 
opposite party, Nathuji, Qaptain G. 8. K., 
Iyer was examined who’ had kepi him.. 
under observation for 10 or 11 days. Captain - 
Iyer stated that in his opinion Nathuji is 
not lunatic or person of unsound mind and. 
is not incapable of managing his affairs. 
Somé other witnesses were also produced 
on behalf of the opposite party who sup- . 
ported the statement of Oaptain Iyer. The. 
result of the learned District Judge's exa- 
mination of Nathuji is described as follows: . 

“As already noted -in the statement of Nathuji 
he speaks ina practically unintelligible voice and ` 
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it was with much difficulty that the answers 
which he gave to the questions put to him could 
be heard or understood in spite of the fact that he 
had a sort of loud speaker through which he was 
made to speak every now and then. He was also 
feeling fidgety and ill at ease and also used to close 
and open fingerg of his hand from time to time. 
Almost all the answers go to show that he might 
be mentally deficient but is not an idiot or a per- 
son of unsound mind. He is no doubt unable to 
give correctly the amount of revenue paid for his 
two zamindari villages but he is admittedly 
illiterate.” 


The evidence of his witness Jiwanji that 
Nathuji ased to write letters and read with 
a teacher for a number of years is evidently. 
incorrect. A number of documents have 
been filed in order to show that since the 
year 1908, Nathuji has been treated as a 
person of unscusd mind. In all transac- 
tions he was represented by his brother 
Diwakarji. Mortgages and leases were exe- 
cuted by Diwakarji fur himself and as guar- 
dian of Nathuji fatirul aql. In ths knewat 
of villages owned by the alleged lunatic he 
is similarly described. The Sub-Registrar 
on one occasion declined to register a docu- 
ment presented by Nathuji and described 
him as dumb and idiot, Iin this state of evi- 
deùce we considered it desirable to summon 
Nathuji before us and after questioning 
him for some time we have come to the 
Conclusion that Ovl. Vaidya’s opinion cor- 
rectly represents the mental condition of 
Nathuji. We found Nathuji very nervous 
and fidgety. Except simple questions Nathuji 
failed to answer, and even simple questions 
were answered after considerable delay 
and with much persuasion. Tnere is no 
doubt that he is aware that he owns some 
zamindart and he repeated like a parrot 
the total revenue and the recorded income 
of the villages, but he entirely failed to 
give reasons why the rents were not realized 
nor could he suggest any methcd of realiza- 
tion of the arrears., In our opinion Nathuji 
can very easily be imposed upon and he 
can be made to sign almost any document 
that is presented before him p:ovided he 
has confidence in that person. In his own 


interest it appears to us absolutely neces-. 


sary to appoint a manager to look after 
‘his property and to make arrangements to 
realize the rents due to him. ‘This course 
is possible only if we have jurisdiction 
todo so. In order to decide tne question 
of jurisdiction, it is necessary to examine 
the relevant section of the Act. Section v5, 
sub-cl. (2) of the Act, provides ; 

-“Upon the completion of the inquisition, the 
Court shall determine whether the aileged lunatic 
is of unsound mind and incapable uf managing 
himself and his afaires, or may come to a special 
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finding that such alleged lunatic is of unsound 
mind so as to be incapable of managing his affairs 
but that he is capable of managing himself and is 
not dangerous to himself or to others.” 

We have n> hesitation in holding that 
the alleged lunatic is not dangerous to him- 
self or to otaeras and that it is nob neces- 
sary to appoint a guardian of his person to 
look after him. The question waich we 
have to determine relates to the latter part 
of the section, that is, whether the alleged 
lanatic is of unsound mind so as to be 
incapable of managing his affairs. There is 
no definition of the expression “unsound 
mind” in the Act. Inthe opinion of Taylor 
‘unsound’ is not a medical but a legal ex- 
pression denoting an incapacity to manage 
affairs. Io In the matter of Cowrsji Byramji 
Lilsoovala (1), ic was held thatthe term 
“uagouad miad” in s. 1 of Act XXXIV of 
1958 comprehends imbecility whather con- 
genital or atising from old age as well 
as lunacy or. meatal alienation resulting 
from diseas3. Lord Bldon in Ridgeway v. 
Darwin (2), said that: 

“Of late the question (in issuing a commission of 
lunacy) has not been whether the party was ab- 
solutely insane, but the Gourt has thought itself 
authorized to issue the commission, provided it be 
made out that the party is unable to act with any 
proper or providential management; liable to be 
robbed by any one; under that imbecility of 
miad, not strictly insanity, but as to the mischief 
calling for as much protection as actual insanity.” 

It 1s quite impossibleto deine tie term 
‘insanity’ wita any precision, for there is 
no deiinite dividing line between sanity and 
insaaity—one state passing imperceptibly 
into the other. Tae term ‘insanity’ as ordi- 
narily used coanotes a fairly advanced: 
degree of disorder or unsouadness of mind. 
It has to be noted, however, ths: certain 
typss of insanity, for exsmpla, moral 
insanity, may co-exist with an apparently 
ordered mind. When that conduct bə- 
comes sudicieatly disorderad to bring the 
individual into conflict wita his eaviron- 
ments, the law takes steps to place the 
person under care aud restraint; see Taylor, 
Vol. [, kida. 9, p. 759. The expression ‘im- 
becile’ 15 destined in Mental Deticiency Act 
of 1913 —27 as follows : 

“Ag parsons in whose cases there exists mental 
defectiveness which, though not amounting to 
idiocy, is yet sə pronounced that they ars incapable 
of managing themselves or their affairs.” 

ln the same Act idiots are defined as 
persous in waose cases there exists meatal 
defectiveness vf such a degree that taey are 
unable to guard taemselves against any 
physical danger. A 

It is not suggested that Nathuji is an 


(1) 7B 15. 
(2) (L002) 8 Ves 65;6R R 227. 
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idiot inthe legal rense, but the appellant 
contends that he is a person of unsound 
mind so as to be incapable of managing bis 
affairs. The question we have to determine 
is whether unsoundness of mind is of such 
a degree as to render Nathuji incapable of 
managing his property. Our observaticn of 
Nathuji ard the notes of Col. Vaidya on 
the record fully satisfy us that Le is incap- 
able of managing his affairs in consequence 
cf his mental weakness and unscundness of 
mind. The learned District Judge relied 
upon Lalu Ram v. Thakur Das (3). That 
case was decided under Act XX XV of 1858. 
The learned Judges had to consider whe- 
ther the appellant Rameshar Tiwari was 
a lunatic as defined in s. 23 of Act XXXV 
of 1858. The word ‘lunatic’ as used in that 
Act meant every person: found in due 
course of law to be of unsound mind 
and incapable of managing his own affairs. 
In the present case, however, we have to 
interpret s. 65 of Act IV of 1912, and come 
to a special finding whether the alleged 
lunatic is of unsound mind so as to be 
incapable of managing his affairs. It is 
manifest that there is a distinction between 
the two definitions. The degree of unsound- 
ness of mind of Natbuji in the present 
case has to be found in relation to his 
capacity to manage the affairs of his estate. 


The facts of the case noted above are. 


also distinguishable. In that case the Civil 
Surgeon who examined Rameshar was of 
the opinion that he was below the average 
of his class in life and was unable to 
manage a large property. The learned 
Judges from the above remark drew the 
inference that the doctor thought the alleged 
lunatic fit to manage a small estate. Our 
observation of Nathuji leads us to the con- 
clusion that he cannot look after property, 
whether large or small. He would certainly 
ask for food when he is hungry and require 
clotLes to cover himself, but his mind is not 
sufficiently developed to enable him to 
manage his affairs. We would he stultify-. 
ing the scope of the Act if we deprived 
Nathuji of the protection that law gives 
him. In our judgment, the case relied 
upon by the learned District Judge is no 
guide for the decision of the present case. 
Several other authorities have been cited 
by Counsel for the parties. In our opinion 
they do not help us in ascertaining whether 
Nathuji is or is not a person of unsound 
mind. Each case has to be decided on its 
own facts and on the facts proved in this 
case, we are satisfied that we have jurisdic- 
(3) 2 A L J 156; A W N 1903, 53. 
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tion to appointa manager of the property 
of Nathuji. 

The Collector of Benares was asked if he 
was willing to nndertake the management 
of the estate of Nathuji and the Collector's 
reply on the record shows that he was will- 
ing to do so. As this question has not been 
determined, we think the proper course for 
us is to allow the appeal, set aside the 
order of the Court below and direct the 
learned District Judge to appoint a suit- 
able manager of the estate of Nathuji as 
contemplated by s 67 (2) of the Act. If 
the Collector is still wiling to undertake 
the magagement: of the estate of Nathuji, 
the learned District Judge will appoint . 
him in that capacity. Failing this, the 
learned District Judge may appoint a suit- , 
able person as manager. The claim of 
Bishwanath should also be considered and 
if the learned District Judge is satisfied 
that he is a fit and reliable -person, he may 
be so appointed provided the Collector. 
declines to take over charge. Under the 
special circumstances of tha case, we make 
no order as to costs. 


D. Appeal allowed. 


MADRAS HIGH CCURT 
Civil Suit No. 210 of 1935 
October 5, 1937 
GENTILE, J. 

Most Revp. Dr. L. MATHIAS, 
ARCHBISHOP or MADRAS AND THB 
PRESIDENT oF Tar OATHOLIO 

INDIAN ASSOCIATION AND ANoTHER—~. ` 
PLAINTIFES 7 
ý VETSUS 
KILACHARI AGRICULTURAL CO- 
OPERATIVE BANK-—DEKENDANT | 
Banker and customer — Secretary of bank autho- 
rised to receive deposits accepting deposits at depoat- 
tor’s house and giving receipt atjferent from counter- 
foil—Deposits ratified by bank — Secretary misap- 
propriating one deposit — Bank held liable to deposi- 


or. 

Every act done by an agentin the course of his 
employment on behalf of his principal and within the 
apparent scope of his authority binds the principal, - 
unless the agent is in fact unauthorizedto do that 
particular act and the person with whom he is dealing 
is aware that the agent in doing as he does is exceed- 
ing the authority given by the principal [p. 436, . 
col s?a) , 

The secretary and treasurer of a Bank had authority | 
to receive deposits. Heaccepted the deposits at the” 
depositors house and gave him receipts different 
from the counterfoil. The bank ratified these deposits 
by paying intereston them and re- paying thecapitel 
from time to time. One of the deposits was mis- 
appropriated by the secretary and the depositor sued 
the bank for the amount. ne 
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Held, that the case was an a fortiori one ofan agent's 
apparent authority and also of express authority to 
act in the way in whichhe did. The Bank was, there- 
fore, liable and the fact that the secretary had no 
authority to issue a receipt different from the counter- 
foil, was no answer to the claim of the depositor. 
Thompson v. Bell (l)and Lloyd v. Grace Smith & Co. 
(2), relied on. [p. 438, col. 1.] 


Messrs. V. Thayagarajan and G. A. Pais, 
for the Plaintiffs 

‘Messrs. C. S. Venkatachariar and D. 
OA Aiyengar, for the Respon- 
ent, 

Judgment.—This is a suit in which the 
plaintiffs are suing the defendants for a 
sum of Rs. 5,300 together with interest 
which it is alleged was deposited by the 
plaintiffs or by those in whose shoes the 
plaintifis now stand with the defendant 
Bank upon fixed deposit for a specified 
period and atthe end of that period the 
money was not returned to the plaintiffs. 
In the written statement in addition to 
formal matters such as not admitting the 
allegations, it is alleged that the one who 
received the actual deposit was not autho- 
rized by the defendants so to do and was 
cting outside his authority when he ac- 
cepted the deposit from the plaintiffs, that 
under the rules and bye-laws of the defen- 
dant Bank the panchayatdars have a dis- 
cretion to accept or not toaccept a deposit of 
every description before the Bank is bound 
by the deposit and that the mere receipt 
by the. person who in fact received this 
money, viz. the secretary, would not 
constitute a valid deposit and that the 
panchayatdars did not indicate their ac- 
ceptance of the deposit. In other’ words 
it is alleged in the written statement 
that the secretary of the defendants was 
acting outside the scope of his apparent 
and obvious authority to the knowledge of 
the. defendants when the money deposited 
was paid and further that the Bank have 
not under its rules and bye laws accepted 
responsibility for this deposit to the know- 
ledge of the defendants. On behalf of the 


defendants no evidence has been called - 


and at the close of the plaintiff's case 
I was asked to adjourn the further trial 
for. the defendants to be able at a future 
date to call evidence in support of their 
case. I refused the application firstly 
because this case has been notified for 
some two or three weeks as being in the 
list for trial and parties should be ready 
for trial. If of course a witness is ill or is 
unable to be here, naturaily one adjournos 
a case to enable the evidence of that 
witness to be called. Secondly, the 
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application, made when it was, in my view, 
had no support or justification for the grant 
of an adjournment. 

Tae facts are as follows: The Catholic 
Indian Association of Ssuthern India had 
funds at their disposal which apparently 
they desired to invest upon fixed deposits 
at profitable rates of interest. At all 
relevant times Mr. Thambi Pillai was the 
Honorary Secretary of this Association, 
and it was he who in fact made the deposit, 
the subject-matter of this suit, as well 
as other deposits. In all, seven deposits 
were made by the Association through the 
gentleman [ have mentioned and the 
method in which they were made was 
this with the exception of the first one or 
two. The defendant Bank has its premises 
at Kilacheri and again at material times 
the secretary and treasurer wus Mr. M. 
Papayya Naidu. That gentleman was, 
frequently in Madras and when the Catholic 
Association desired to make a deposit upon 
fixed deposit with the defendant Bank, 
the secretary and treasurer of the Bank 
would call upon Mr. Thambi Pillai. Money 
would taen be handed over in cash to the 
Bank’s secretary and treasurer, and he 
would, in return, hand over to the Associa- 
tion’s representative a fixed deposit receipt. 
That fixed deposit receipt obviously comes 
from a book which is Ex. B-l., and Mr. 
Thambi Pillai, P. W. No. 1 said in his- 
evidence which I accept, that s0 far as’ 
his recollection goes, the receipt was 
always a loose receipt. On this particular 
occasion, viz. October 3, 1929, Rə. 5,300 
was handed over at the request of the - 
Bank’s treasurer and secretary, a clerk at 
the Oatholic Association's office filled up 
tne blanks, it was signed by the Bank's 
treasurer and given in exchange. That 
was the procedure ia certaiuly tive of the 
seven deposits. In the first two, the 
deposits were in fact made at Kilacheri ` 
by the local Oatholic priest who was 
requested so to do by the authorities in ' 
Madras. In respect of al these deposits, 
interest has been paid by the defendants ` 
to the plaintiffs as and when it bacame 
due, perhaps a little time following the due 
date. In respsct of all the dep sits except 
the last one, the óne concerning this suit, - 
the principal monies have been repaid . 
by the defendants to the plaintifs, and, 
nothing arises in regard to those six earlier 
transactions. With regard tothe last one, 
Rev. Mora who 18 the Vicar-Zeneral to 
the Archbishop of Madras, who is P. W. 
No. 2, has been called, and whose evidence 
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T accept entirely, and he says that in the 
course of his duties he received interest in 
tespect of the fixed deposit which is the 
Bubjeci-matter of this suit and he entered 
in his books at the time of receipt a 
record of payment of the interest, and 
interest was payable in the months of 
October in the years 1930, 1931, 1932 
and 1933, since the fixed deposit was for 
a term of five years ir m October 1929 
and would bere payable in October 1934, 
and that interest was paid in cash by 
the secre aly aud treasurer of the defen- 
dant Bank at the Vicar General's office. 
Father Mora also saya that he received 
interest upon all the other deposits, six 
in number, made in the way I have 
already. menticned, in the sume manner, 
viz. by the secretary and treasurer coming 
to his office, paying in cash amounts from 
time to time due in respect of interest 
on those deporsits and that he recorded 
in his books similarly as he did with this 
one, receipts of interest. In addition to 
the depcsits which I have already men- 
tioned and made by the plaintiffs or as 
I said those in whose shoes the plaintifs 
stand, the defendants have received other 
depcsits, and they have received them in 
exactly the same way, viz. their secretary 
and treasurer, the same man M. Papayya 
Naidu, going to the houses or offices of the 
potential depositors, receiving the amount 
of the deposit, mostly in cash and some- 
times by cheque, giving a deposit receipt 
either loose already filled in or filled in at 
the house of the depositor, sometimes torn 
from the counterfoil book, and I think 
on one occasion a mere acknowledgment 
was given of the receipt of the money 
paid and the fixed deposit receipt was sent 
a day or two later to the depositor from the 
Bank’s premises at Kilacheri. Witnesses 
P. Ws. Nos. 3, 4 and 5 epeak to these other 
deposits which are entirely unconnected 
with those made by the plaintiffs. ‘I'bose 
other deposits mentionel by the three 
witnesses above have heen re-paid by the 
defendant Bank except in regard to one 
of which there is no evidence that it hus 
been repaid nor is there any suggestion 
put to the witnesses who spoke about it 
that the defendants repudiated it on the 
ground that M. Papayya Naidu had no 
authority from them when he accepted 
those deposits. . 

To this evidence, there is none called in 
rebuttal or in denial by or on behalf of 
the defendants. When the learned Oc unsel 
cross examined the pliantifis’ witnesses, 
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he never suggested that anything they 
had said was inaccurate at all. Some of 
them were asked whevher they had read 
the bye-laws of the defendant Bank, and 
they all denied having read them except 
P. W. No. 5, Father Stma, who said that 
after he had made a deposit he subse- 
gently became a member of the Bank ana 
then he did read tne bye-laws, but then 
he was never asked to identify them or to 
deal withthem. He was asked to give what 
they contained, but l pointed ‘out to the 
learned Counsel, that it they were written, 
they would speak for themselves when 
they were proved in evidence, but no copy 
was ever put to the witness for him to 
identify it. It is nct contended by the 
defendants that the man who carried out 
all these transactions, M. Bapayya Naidu, 
was not their secretary and treasurer 
nor that he was unauthorized to receive 
depssits. Undoubtedly, he was the secre- 
tary and treasurer and he had authority 
to receive deposits. It is alleged in the 
written statement that there was a limi- 
tation upon his authority to the extent 
that he could receive these depcsits only 
at the business premises of the defendant 
Bank and not outside. Firstly, there is 
no evidence before me that there was 
any such limitation upon his authority. 
Secondly, if there was such limitation, 
then it would be incumbent upon the 
defendant Bank to prove that such lmite- 
tion was brought to the knowledge of 
Mr. Thambi Pillai at the time or beiore 
he effeted the deposit of Rs. 5,30U, the 
subject-matter of this suit, so that when 
he paid to the Bank's secretary and trea- 
surer that money, he would know that it 
was being received without any authorily 
from his principal so to receive it in the 
way it was then being paid to him. As 
lsaid, it 18 not contended that the secre- 
tary aud treasurer had no authority to 
receive money and to receive fixed deposit 
and that he was not their agent so to 
do and it was not in the course of his 
employment so to act, Every act done by 
an agent in the course of his employment 
on behalf of his principal and within the 
apparent scope of his authority binds 
the principal, unless the agent is in tact 
unauthorized to do ibat particular act- 
and tue person with whom ne is dealing 
is aware that the agent in doing as he 
does, ig exceeding we authority given by 
the principal. ‘this man had authority to 
receive deposits. Before the one, tue 
subject-matier of this suit, evidenced by 
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Ex. A-1, was effected, there were certainly 
four other depcsits made by Mr. Thambi 
Pillai in the same way as this one was 
made, viz. either at the house or the 
Office of that gentleman in Madras. 

In respect of those four deposits, I sav, 
four, because of the total of seven, two of 
them were effected at Kilacheri, the defen- 
dants had paid before the date of this 
depcsit and have paid since the date of 
this deposit interest upon thosa earlier 
deposits, and they bave also at the date 
or some time thereafter of maturity and 
the expiration of the pericd mentioned in 
the fixed deposit repaid the principal. 
Therefore upon the evidence before me, 
not only was there authority which one 
can describe as apparent, but there was, 
by the conduct of the defendants in ratify- 
ing the deposits accepted by the secretary 
and treasurer by paying interest and 
repaying the capital, express notice to Mr. 
Thambi Pillai. Whilst the principal moneys 
deposited were not repaid until a year or 
two after tha deposit in question was made 
and the re-payment of the principal would 
not of course be express notice to Mr. 
Thambi Pillai, but the payment of interest, 
however, was so, and the snbsequent re- 
payment of tke principal by these defen- 
dants shows to me that they expressly 
authorized their secre.ary and treasurer to 
receive deposits in this way. Exhibit A-3 
a letter from the defendants to the plaintiffs 
dated April 2, 1930, signed by the 
gentleman, who received the deposits but 
written from the office of the company, 
deals with all the doposits which have 
been made up to that time, and it wis 
apparent then that there were negotiations 
between the parties regarding an earlijer 
Te payment than the time fixed. Thsre was 
no suggestion that that letter was written 
by tne secretary of defendant Bink witk- 
out authority nor that the panchayrtdir 
or those who would be in authority over 
this man had not the facilities for seeing 
the correspondence and ec pies whici 
wold be kept in the ordinary way. Toa 


question of the responsibility for the 
‘return of this fixed dsposit arises after 
Ovtober 3, 1931. In Ex. A-4, dated 


October 12, 1934, written by the plaintiffs to 
the defendants, the daposit recsipt, Ex. A-1, 
was sent, and request made for a fresh 
deposit receipt tc ba issued. It was con- 
templated then that the plaintiffs should 
continue these deposits. 

. There was no reply from the defendants, 
-but they wrote Ex. A-5 to the Deputy 
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Registrar of Oo->parative Societies on 
October 15, 1934. In that letter, they 
ioformed the Deputy Registrar that whilst 
the depdsit receipt records the payment of 
R. 5,300 the ecounterfoil in the book 
retained among the Bink books there is 
entered a deposit of Rs. 100 in thename 
of M. Papayya Naidu, the Bank's secretary 
and treasurer, and that no details were 
found in their accounts regarding this 
transaciion. hen they ask in what way a 
reply should be made. The matter appar- 
ently was one which was the sibjact of 
enquiry or decision by the Registrar of 
Co-operative Societies. I am not coacerned 
in anv way withthe result of his decision, 
whatever it may be. But, from that time, 
although several letters were written to 
the defendants by the plaintiffs and by 
their learned Counsel, no real repiy was 
received and never was it suggested to the 
plaintiffs that when their secretary and 
treasurer accepted from the plaintiffs this 
deposit, he was acting outside tne authority 
which he had received from the defen- 
dants. That allegation appeared for the 
first time in the written statement in 
October 1935. Although muay defences 
are raised in the written statement, learned 
Counsel for the defendants told me to-day 
that he relies only upon two, and these 
are as follows: (1) The secretary was not 
acting within the scop of his authority 
in issuing a receipt different from the 
counterfoil; in other words, in entering 
apparently the entry of Rs. 100 as received 
in the counterfoil of A-Ll and Rs. 5,300 
in A-1 itself, he was acting outside the 
scope of his authority; (2) that as the 
defendants are incorporated uader the Co- 
operative Societies Act they are a Bank 
and therefore asa Bank, every transaction 
which they carry oub must be carried out 
by them at their business premises. So 
far as the first conteition goes, I have 
no evidence as to the scope of this m1n's 
authority except that he was appointed 
and at all material times acted as the 
secretary and treasurer. Hə rəceivəd the 
deposits in the ways I hive maationed, 
which deposits were honoured by the 
defendants by payment of interest and 
subsequent payment of priocipal. It may 
be and probably is true that he had no 
authority to make different entries in any 
way upon receipts and upon their counter- 
foils, but if it is so, that can be no answer 
to the claims ofthe plaintiffs. I have dealt 
earlier with the responsibility of a priu- 
cipal in regard to the acta of the agent. 
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To my mind, this case is an a fortiori 
one of an agent’s apparent authority and 
also of express authority to act in the way 
in which he did. So far zs the second 
defence raised is concerned, I was referred 
to the case in Thompson v. Bell (L) ia 
support of the contention made. That case 
lends not the slightest support to the second 
defence which is relied upon tc-day and it 
is abundant authority that the claim of 
the plaintifs should succeed. That was a 
case where a woman paid to the manager 
‘of a Bark moneys to be invested upon 
mortgage security. The Bank manager 
‘misappropriated the money, and his 
principals, the Bank, were Leld responible. 
Lloyd v. Gracz Smith & Co. (2) wes a case 
in which the managing clerk of a firm of 
solicitors in England defrauded a lady of 
property and moneys, and in carrying out 
the fraud, he used his principals office. 
The lady concerned believed, as in fact 
the case was, that the clerk was the 
principal's clerk, and she also believed that 
in executing the dccuments she executed 
and in following the advice which he gave, 
he was acting fcr and cn behalf of his 
principals, when he had himself appropriat- 
ed the prceceeds frem the property. His 
principals, although personally entirely 
Innocent, were held responsible for his 
frauds. I wish torefer only to the words 
of Willes, J., which were cited with approval 
by Lord Macnaughten in the last named 
case in which Willes, J. said (p. 733): 

' “In all these cases it may be said, as it was said 
here, that the master had not authorized the act. 
16 is true, he has not authorized the particular 
act, but he has put the agent in his place to do 
that class of acts, und he must be answerable for 
the manner in which that agent has conducted 


hims:lf in doing the business which it was the 
act of his master to place him in,” 


I merely refer to tuis in dealing with 
the questicn of the responsibility of the 
present defendants in regard to the moneys 
received by their secretary and treasurer. 
it may well be that the secretary and 
treasurer put that money into bis pocket— 
aud frem the deposit receipt Ex. A-1 and the 
ccunterf.il cf that deposit receipt Ex. Bal, 
the difference between the two amounts 
‚would indicate that that is the case—but 
that does not in any way excuse the 
defendants being 1esponsible. In my view, 
as I said earlier, this is an a fortiori case of 
the Tespcnsibility of the principals for the 
acts of their agents. The result is that this 


(1) (854) 10 Ex. 10; 20 LR 1213; 93 ; 
f Wasa L J Ex. 321 


(2) (1912) A 0716 at p 733; 81 LJ K i 
E T 531; 56 S J 723; 23 TLR 547 B 1140; 107 
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suit succeeds, -and there wil] be a judgment 
and a decree in favour of the plaintiffs for 
a sum of Rs. 5,856 being the amount of 
principal and interest up to the da'e of sutt, 
and for interest at the rate of 62 per cent. 
from the date of the institution of the suit 
up to this day: the amount of all interest 
and principal together with all ccsts, which 
I award to the plaintiffs, will carry in- 


terest at the rate of 6 percent. Certified 
for two Counsels. : z 
N,-s. Suit decreed. 


LAHORE HIGH COURT 
First Civil Appeal No. 1769 of 1935 
July 13, 1937 : 
DALIP BINGA AND SKEMP, JF. 
GOENKA COTTON SPINNING 
AND WEAVING MILLS, Lro, DELHI 
—P LAINTIFFS—APPELLANTS 
versus 
Messrs. DUNCAN STRATTON AND 


Oo.— DEFEN DANTIS—RE3PON DENTS 

Limitation Act (IX of 1908), Seh. I, Art. 115— 
Company A asking firm B to send peci ficationg 
for erection of weaving shed— Firm E sending 
Specifications containing three estimates for differ- 
ent machinery with single covering letter mentioning 
total price of all machinery and stating that one- 
third price be paid with order — Order placed 
and machinery delivered—Part of machinery found 
to be of different make than ordered —Suit for 
damages for breach of contract against firm B— 
All machinery including one complained of, delivered 
more than three years before suit but a part 
delivered within three years—Art. 115, held 
applied—Order held single one and suit within time 
—Principal and agent — Relationship — Suit for 
accounts —Firm X ordering certain machinery from 
firm Y according to its specifications — Some 
machinery supplied with prices fixed but rest 
subject io fluctuations of prices and firm Q's 
commission on actual prices— Company X selling 
all machinery to company G with all rights under 
contract with firm Y—Firm Y informed accordingly 
—dubsequent changes in constitution of firm Y— 
Firm Y held agents of company G and liable to 
render accounts —Change in firm Y held did not 
affect its liability. 

A certain company A informed a firm B that 
they wanted to erect a weaving shed and asked 
them to send a vomplete specification for the 
same. Firm B sent specifications-containing three 
estimates of different machines with a single 
covering letter which gave the total price of all 
the machinery and stated that one-third of .such 
total price should be paid in advance with the 
order. The order was placed and the delivery 
taken. It was, however, found that some machinery 
was not of the same make as ordered. Company 
A filed a suit against firm B for damages for 
breach of contract. Almost all the machinery 
including the subject-matter of the suit was 
delivered more than three years before the date 
of the suit but a part of anengine was delivered 
within three years, The trial Oourt dismisged the 
suit as time-barred on the’ ground that the order 
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was an order for separate pisces: of machinery 
and time ran from the delivery of each machine; 

Held, that the suit was within time. Art. 115, 
bimitation Act, applied. The clause about payment 
showed conclusively that the order was regarded as 
&single whole and time ran only from the date of 
the last delivery. 

The firm is an entity and if in the absence of any 
notice to those with whom it had dealings, the 
various partners and proprietors assume the 
liabilities as well asthe rights of the current firm, 
the existing proprietor of the firm must be regarded 
as the agent of those with whom the firm had 
ae in the game way as his predecessors. [p. 442, 
Colg, 

A firm X ordered certain machinery from firm Y 
according to specificatione and estimates submitted 
by firm Y. Thefirm Y, according to the invoices, 
was tosupply certain machinery from their own 
stock withthe prices fixed but the prices of the 
rest of the machinery were made subject to 
fluctuations in them and the firm Y was to charge 
five per cent as their commission upon actual 
prices. Firm Y acted asagents of firm A for 
certain purpose such as for insuring, shipping and 
clearing goods. During the transaction the firm Z 
sold all the machinery to company G and informed 
the firm Y to credit all the advances made by 
firm Xto the name of the company G who also 

| confirmed this by a letter and asked the firm Y to 
correspond and to draw upon them in future. There 
were also changes in the firm Y. S who was the sole 
proprietor of the firm when the order was placed, 
took some other people into partnership but these 
partners gradually retired. S also subsequently 
retired and W become the sole proprietor. Oom- 
pany G instituted a suit against the firm Y for 
rendering accounts on the ground that the firm 
Y astheir agents had charged far in excess of the 
actual price paid to the suppliers. Firm Y pleaded 
that it was actirg as principal and not as an agent 
and even ifitacted as an agent, the existing sole 
proprietor W was not liable to render accounts and 
atany rate the firm Y wasnot an agent of company 
G as the relationship of principal and agent existed 
between the firm X and S the then proprietor: 

Held, that the firm Y acted as an agent with 
regard tothe machinery, the prices of which were 
made subject to the fluctuations and acted as 
principal with respect to the machinery, the prices 
of which were fixed: 

Held, also that the change in the firm Y did not 
afiact this relationship in the absence of notice to 
those dealing with it as the firm is an entity. The 
existing proprietor was therefore liable to render 
accounts; 

Held, further that the firm Y was also an agent 
of the company G as the firm X had not only 
transferred the machinery purchased from the firm 
Y to company G but also the entire rights under the 
contract, The firm Y was, therefore, liable to render 
accounts tofirm G forthe items for which they 
acted as agents, 

Messrs. M. C. Mahajin, J.N. Aggarwal 
and. kR. C. Soni, for the Appellants. 

Messrs. Achhru Ram, Bhaswat Dayal, 
Keshab Chandra and Vishnu Dutta, for the 
Respondents. 


Skemp, J.—This is an appeal against a 
judgment and decree of the Senior Subordi- 
nate Judge of Delhi dismissing a suit for 
damages and accognts. The plaintiff is 
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styled “the Goenka Cotton Spinning and 
Weaving Mills, Ltd, Delhi, through their 
Managing Agents Messrs. Paras Ram 
Harna:d Rai,” and the defendant isa firm 
trading as Messrs. Duncan Stratton & 
ir Paras Ram 
Harnand Rai wished to start a weaving shed 
in Dəlhi, and early in 1920, thes ordered 
from the defendant firm an engine and 
machinery of considerable value. The 
defendants’ detailed specifications and 
estimates were submitted and the plaint- 
iffs’ order given in January 1920. Dealings 
went on till 1923. It was the time of the 
post-war boom, which did not last long, for 
cotton goods and ofa soaring and falling 
exchange. In February, 1920, when the 
plaintiffs made their first big re niltance 
to England, the rupee was at 2s. 7id., but 
on May 21, 1921, it was ls. 2-13 16d. 
During the dealings, Messrs. Pars Ram 
Harnand Rai informed the defendant firm 
that the machinery bought by then had 
been sold to the Goenka Cotton Mills and 
authorized the defendant firm to place 
all sums advanced to the credit of the 
Mills, f | 

Trere were also changesin the constitu- 
tion of the defendant firm. Until Febru- 
ary 5, 1920, Mr. F. B. Stratton was the sole 
proprietor. On that date he took into 
partnership Richard Forshaw, Join Cardiff 
Watson, Edmund Mills Harwood and 
Frank Harwood, but the deed provided that 
Mr. Stratton was to have absolute control. 
Oo March 1, 1920, Mr. Forshaw withdrew 
and on Seplember 2, 1922, a further agree- 
ment was executed showing that Mr. 
S.ratton had withdrawn from March 31, 
1921. Mr. David Watson’ became a partoer 
on April l, 1923, and Mr. W. M. Harwood 
died on November li, 1923, s0 that, from 
that date, Mr. J. O. Watson, Mr. Frank 
Harwood and Mr. David Watson were 
partners. A deed of dissolution was 
executed on March 16, 1926, whereby 
Mr. J. C. Watson and Mr. Frank Harwood 
retired, Mr. David Watson remaining 
the sole proprietor. Mr. Frank Harwood 
is, however, the firm's representative in 
England. 

‘The plaint was lodged on October 9, 1924, 
and an amended plaint on December 21, 
1925. "T'he original claim was for Rs, 25,000 
damages, and the plaintifs prayed for a 
decree for that amount together with a 
decree for the returo of one machine or 
refund of ite price. In the amended plaint, 
the plaintiffs set forth that they bad ordered 
machinery in accordance with the detailed 
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estimates given by the defendants in 
January, 1920, that the machinery reached 
India in the beginning of 1921 and took 
about six months to be brought to Delhi, 
opened and fitted. Some parts of the 
machinery were broken but the defendants 
failed to obtain insurance for the 
greater part of it. The defendants had 
supplied two machines, water mangle and 
starch mangle, under different names in 
order to increase their bill and the plaintiffs 
sought that one might be returned cr that 
they might receive compensation. The 
plaintifs had ordered an engine by Newton, 
Bean and Mitckell but the engine was 
supplied by another maker, Pollit and 
Wigzell, of different horse power and differ- 
ent specifications. The defendants, who 
acted for the plaintifs merely on a commis- 
sion basis, had charged far in excess of the 
price actually paid to tke suppliers. They 
sought a decree for damages and also for 
accounis and a decree for the return of one 
of ihe mangles. 


The defendants pleaded tbat the Delhi 
Courts bad no jurisdiction, that the suit 
was barred by time, that as early ss 
1920 the plaintifs knew that they were 
getting a Pollit and Wigzell engine and 
that they had accepted it, that both a water 
mangle and a starch mangle were necessary, 
that tke plaintiffs were responsible for 
the loss about insurance because they 
had not lodged tkeir claim promptly and 
that they, defendants, were not the agenis 
of tke plaintiffs but acting as principals. 
On February 7, 1925, the Senior Snbordi- 
nate Judge, Delhi, framed the following 
issues: 


“J, Has a Delhi Gourt no jurisdiction? 2, Is 
the suit within time? 3, Has there been any 
change in the constitution of the defendant firm? 
If so, how does it affectthe case? 4. Are plaintifis 
estopped from bringing the claim, and to what 
extent? 5. Were any parts of the machinery 
broken; and are the defendants liable on that 
account ? Jf so,to whatextent? 6. Is watermangle 
and starch mangle one and the same thing and 
are the ,laintifis entitled to return one of the 
machines or to receive from the defendants 
compensation regarding the duplication? If so, in 
what amcunt? 7. Did the plaintiffs order the 
Pollit and Wiezell engine which was supplied? 
8. Ifnot, are the plaintifs entitled to any damages 
on account of the said engine being different, 
defective or less efficient or otherwise? If so, to 
what extent? 9. Are plaintiffs entitled to receive 
any compensation on account of the difference in 
lathe and other machinery as alleged in para. 7 of 
the plaint? If so, to how much? 10. Have the 
plaintifis suffered any actual loss on acccunt of the 
defendants’ breach of contract and warranty, if any ? 
If so, how much? 11. To whet relief are the plaint- 
ifs entitled ? 12, What isthe relationship between 
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the parties, and are defendants bound to render 
accounts to the plaintiffs ?" j 

On March 18, 1926, the defendants lodged 
a petition for revision of the order permit- 
ting amendment of the plaint, which was 
dismissed by a Division Bench of this 
Court cn May 10, 1927. Commissions then 
issued for examination of witnesses in 
Bombay and in Eugland. There were 
considerable difficulties about the examina- 
tions and notably, the same documents were 
required for examination of the witnesses 
in Bombay and in Engiand. Hence the: 
Commissions for the witnesses in England 
were not sent until after the Bombay wit- 
nesses were finished in 1929. Commissions 
were executed in England between 1930 
and 193%. The plaintiffs did not even. 
know English; they did not know the 
procedure; ‘they were uncertain exactly. 
which witnesses they wished to examine: 
and all these circumstances delayed matters. 
After the Commissions were executed, evi- 
dence was taken in Delhi between August 
1933 and January 1935. Arguments were 
heard in March and April and judgment 
procounced on May 30, 1935, by the last 
of the various Subordinate Judges who had: 
handled the case. We have spent 1] days 
in hearing argumentsand unfortunately the 
ease will not be finally dispused of now. 
This is a bad history even for a Delhi_ 
case. 


The Judge who decided the case, Lala Siri. 
Ram Puri, held that the Delhi Court had 
jurisdiction, that the suit was within time 
for accounts but barred by time for damages 
or for the return of a mangle, that the 
changes in tbe constitution of the defend- 
ants’ firm were of no effect, that there was 
no question of estoppel except with refer- 
ence to issurance, that the plaintiffs were 
not entitled to return a mangle or receive 
compensation, that the plaintifs had 
accepted, paid for and worked a Pollit and 
Wigzell engine for over two years and must 
be taken to have ordered it, that the 
defendants were not the agents of the 
Plaintiffs and the plaintiffs were nut entitled 
to acecunts. On the minor issues he held 
in favour of the defendants and he dis- 
missed the suit with cosis. The first point 
argued was limitation. Admittedly the 
Article applicable is 115 of the Limitation 
Act and the’ period three years from the 
date of the breach. The senior Subord:- 
nate Judge held thatthe plaintiffs’ order 
for separate pieces of 
machinery and time would rua with regard ` 
to each machine as and when it waa 
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delivered. Nearly all the machinery was 
delivered in Bombay more than three 
years before the institution of the suit, 
and if it were held that tine ran from 
delivery at Delbi, there was no evidence on 
that point. The suit regarding the 
engine and the mangle was also barred by 
poe ; only the claim for accounts was wishin 
ime, 

Mr. Mehr Ohand Mahajan for the appel- 
lants argued thatthe suit was within time 
because the order for the machinery was 
single and indivisible and because there 
was also unity of object. The dealings 
began by the plaintiffs, on December 2, 
1919, (V. 3) informing the defendants that 
they wished to erect 4 weaving shed for 
three hundred looms and asking them to 
send a complete specification for the same. 
The replies are the specifications of 
January 12 and 13, 1920, pointed at pp. 4 to 
15 cf Vol. V and covered by a single letter 
of January 13, 1920 (V. 15, 16). The 
first estimate is for an engine, Lancashire 
boiler, fire service pumps, humidifier pump 
and articles for the mechanic's shop. 
The second estimate was for saturating 
machine, kicts, chemicking machine, water 
mangle and starch mangle. The third 
estimate was for a calendar and the baling 
press. The covering letter gave the total 
price of these as £18026-16-5 and laid 
down that the plaintiffs should “pay one- 
third in advance with the order, and will 
hind us within the next ten days a sterling 
demand draft for £6,009." The clause 
about payment seems to me to show con- 
Clusively that the order was regarded as 
a single whole andthat time would run 
only from the date of the last delivery. 
Admittedly, part of the engine was deli- 
vered within three years of the suit and 
the suit is therefore within time. 

I will consider next the twelfth issue, 
ihe main issue in the case. It was argued 
before us for the appellants that the 
defendant firm was tne plaintiffs’ agent, 
for tue respondents, that the parties were 
Principals, on the admitted basis that if 
the defendant firm was plaintiff's agent, it 
would have to render accounts, but it is 
worth bearing in mind the exact wording 
of the issue. Tne learned Senior Subordi- 
nate Judge began his discussion by saying 
that even- inthe amended plaint it was 
not alleged thatthe relationship between 
the parties wasthatof principal and agent. 
In para 8 (a) of the amended plaint it is 
set forth : 

“The defendants who acted for the plaintiffs 
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merely on commission basis, charged the plaintiffs 
for the machinery far in excess of the price 
actually paid to the suppliers, The plaintiffs 


. further understand that defendants have overcharged 


the plaintiffs in other respects also. The defendants 
are responsible to render to the plaintiffs full and 
true accounts of the dealings relating tothe pur- 
chase ofthe machinery in suit and to pay back 
tothe plaintiffs all amounts charged in excess 
of the actual payments or disbursements as 
also all amounts received back by the defendants 
from the suppliers and not accounted for to the 
plaintifs together with interest on sums found 
ue.” 

This can only mein that the defendant 
firm were acting a3 agents of the plain- 
tifs. For the respondents, it is admitted 
that they were acting -as the plaintiffs’ 
agents fer certain Purposes, such as for 
insuriog, shipping and ciearing goods. In 
the first instance the defendants firm sub- 
mitted three invoices, the first being for 
the engine, boiler, fire service pimp, 
humidifier pump, a lathe and a drilling 
machine. Tnere was a note that : 

“The prices of the Boilers, Hconomizers and 
Donkey Pump are basis prices only, and subject to 
advance if cost of machinery has to be advanced 
from thetime the order is booked up to time of 
completion and shipment, should there be any 
increaassin cost of raw material and wages. The 
rest ofthe items which form portion of our stock 
lines, and which we have already ordered from 
home, are fixed prices.” f 

The rest of theitems include the fire 
service pump, humidifier pump, the lathe 
and the drilling machine, the two latter 
not now being in dispute. It was further 
noted thst the fire service pump was in 
stock at Bombay, and the drilling machine 
in stock. It was alao noted that: 

“Freight and insurance charges to Bombay are 
not included in above quotations, and will be 
charged a extra at actual costs, Please note that the 
above prices hava been calculated without any com- 
mission or profit for ourselves,s> on toall above 
prices will have tobe added 5per cent. for our 
own commission. ‘The final cost will therefore 
be £6,692 asshown above, plus £331-12-0 for our 
commission, total £7,026-12-0 basis price F, 0. R. 
Steamer English Port.” 


‘The second estimate was for the mangles 
and some otner machines not now in 
dispute. It contained a clause tnat the 
prices in the es'imate were only current 
basis prices and subject to advance similar 
to that just quoted, but in this estimate 
there was nothing at fixed prices. The 
third estimate was for a clorn tinishiog 
calendar and bailing press of which the 
latter is now in dispute. It also contained 
a note that the quotations were only cur- 
rent basis quotations subject to increase, 
The first estimate is dated January 12, 1920, 
the other two dated January 13. On the 
latter date there is a letter (V. 15) in 
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which the defendants apparently set 
down the conclusions come to in “our 


interview with you this morning in com- 
pany with Mr. K. A. Desai.” In reference 
to the engine, boiler, pumps and mechanics 
shop tools, and also in reference to the 
calendar and bale pressing plant, i. e. 
the items of the first two invoices, in 
place of 5 per cent commission, the defen- 
dants agreed to accept only 24 per cent. 


and in reference tothe third estimate for- 


bleaching and finishing machinery, it was 
understo.d that the defendants’ basis 
quotations included commission. Every- 
thing ordered inthe three estimates was 
then summarised and it was noted: 

“Tt is agreed that with the exception of the fire 
service pump, humidifer pump, lathe and drilling 
machine covered by our estimate of yesterday's 
date, the prices of which are to be considered 
fixed,the prices of all the other machinery are 
current basis pricee, subject to fluctuation and to 
increase according to advances...... 3 

It was noted that the tire service pump, 
humidiñer pump, lathe and drilling 
machine would be from stock, It was also 
noted :; 

“We shall, as usual, arrange for shipment of the 
machinery to Bombay, covering all freight and 
insurance charges, which will be paid extra by you 
according to actual costs.” 

Now. in my judgment, in reference to 
the articles -which the defendant firm con- 
tracted to supply at fixed prices, they 
were principals. At any rate, in view of 
this contract they are not liable to render 
accvunts. For the other machinery sup- 
plied, however, the defendants were acting 
asthe . plaintiffs’ agents, There is no 
evidence as to what is meant by “basis 
prices” It must be remembered that 
Mr. Stratton is dead and that this Mr. 
Frank Harwood, although at the time he 
was an assistant in the firm, was not 
present at any of the original negotiations, 
(III, 40; see also ILI, 54, auswer 953). Desai 
cannot be found: the plaintiffs probably 
did not understand. But it cleary ment 
that the defendants should pay the price 
which might vary according to variations 
in the cost of manufacture in England, 
and as the price was not fixed but depend- 
ed on what the defendants had topay to 
other people, the conclusion is inevitable 


that the defendants were acling as 
the plaintiffs’ agents in making these 
payments. 


The defendant firm undertook exchange 
operations on behalf of the plaintiffs. A 
letter from the defendants dated September 
6, 192], snows that asthe best means of 

. making remittances to England at a low 


GOENKA COTTON MILLS V. DUNOAN STRATTON & co. (LAH) 


18210 


and dropping exchange they had decided 
to place the plaintiffs’ money - with the 
Mercantile Bank and had arranged an 
overdraft in London against the floating 
account in Bombay so that whenever the 
exchange rose, a remittance could be made 
forthwith. Itis not possible to explain 
this transaction on the supposition that 
the defendants were principals, If they 
were principals, as in the case of the 
pumps, they were only concerned with 
receiving payment for the goods which 
they had sold and not with making the 
plaintiffs’ financial arrangements for pay- 
ment to other parties. 

Mr. Achhru Ram for the respondents 
contended that the changes inthe defen- 
dant firm protected them from liability. 
It isindeed a striking fact that at the 
time the contract was entered into, Mr. 
F. B. Stratton was the sole proprietor of 
the firm; now Mr. Stratton is dead, and 
the sole proprietor is Mr. D. Watson who 
had nothing todo with the firm till April 
1, 1923; but the firm is an entity and in 
the absence of any notice, to those with 
whom it had dealings, the various partners 
and proprietors assumed the liabilities as 
well asthe rights of the current firm. 
Hencein my opinion, the present pro- 
prietor of the firm mus; be regarded as the 
agent of the plaintiffs in the same way as 
his predecessors. It was finally urged 
that at any rate the defendant firm were 
not the agents of the Goenka Ootton 
Mills. On December 19, 1920, Pars 
Ram Harn ini Rai wrote to the defen- 
dants : 

“Ws beg to inform you that the machinery 
bought by us has been sold to Messrs. The Goenka 
Cotton Spinning and Weaving Mills Oo, Ltd, 
and Mr Desai willexplain to youthe same and you 
will plense do all what he tells you to do on our 
behalf.” 

The defendants wanted further authority 
and on January 24, 1921, the plaintilfs 


wrote : 
“Since we have sold all our machinery bought 
through you een to the Goenku Spinning and 


Weaving Mills Co., Ltd, Delhi, we hereby authorize 
you to place all the sums advanced by us hitherto 
to the credit ofthe said Mills " : 

On the same date aletter was written 
on behalf of the Mills confirming this and 
asking the defendants “to correspond and 
draw upon us in future’. The copy of 
this letter onthe record is not signed. 
The plaintiff firm consists of three brothers: 
Seth Sat Narain, Ganga Dhar and Durga 
‘Parshad. One ofthe partners Seth Ganga 
Dhar giving evidence said : “We started 
the Goenka Cotton Mills with an autho- 
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rized capital of Rs. 20 lakhs", of which 
about ten likhs was subscribed, Rs. 9,253,000 
by the managing agents. Mr. Desai 
‘also purchased shares of tha value of 
Rg. 10,000, but never paid for the sbares 
which were transferred to Pars Ram 
Harnand Rii. Tha company failed to 
materialize, but it appears that the pla‘n- 
tiffs wished to add to their other pro‘ts 


those of company promoting, and as part . 


of those profits, asked the defendants to 
increase theirinvoices on the whole of 
machinery ordered, by 15 per cent. 

Mr. Achhru Ram argues that the 
relationship of principal and agent existed 
only between Messrs. Paras Ram Harnand 
Rai and Mr. F. B. Stratton, not between 
the Goenka Cotton Mills and Mr. Watson, 
I have already held that Mr. Watson was 
resp msible for all the liabilites of the firm 
Duncan Stratton and Co. The answer 
tothe other point depends on whether 
Pars Ram Harnand Rai transferred to the 
Goenka Cotton Mills only the machinery 
which they had bought or their entire 
rights under the contract. I would answer 
this in the latter sense because Pars Ram 
Harnand Rai asked the defendant firm to 
place sums hitherto advanced to the cre- 
dit of the Mills. But it is not really neces- 
sary to go into this because this point was 
not specifically pleaded by the defendants 
or specifically put in issue. I would, there- 
fore, hold that the defendant firm are 
liabie to render accounts to the plaintiffs 
and will, in the remainder of this judgment, 
indicate as far as possible to what extent. 
(After discussing the evidencs regarding 
the extent of liability to render accounts 
with respect todilferent items, his Lord- 
ship proceeded further). The result of 
this discassion is that the defendants 
willhave to pay to the plaintiffs £300, 
the secret commission paid to Desai, and 
ancillary charges, £6 the difference in 
Price between the two mangles and 
£57-le-3, freight and insurance chargas 
for the tire service pump apparently not 
actually incurred. They have to account 
to the plaintiffsfor the price of the boiler 
and the baling press; and for the rupee 
and sterling overdraft account. The final 
order will therefore be that the appeal is 
accepted and the plaintiffs given a decree 
for the items specified plus anything which 
may be found due onthe other items of 
account. Unless the three last items of 
account can be settled simply, I would 
éarnestly advise the parties to compromise, 
as itis possible that the litigation on 
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these points may cost more than the total 
sum ultimately found due. [fths defendants 
can trace accounts from Alex. Young and 
Oo., and from the sterling overdraft account 
of the Mercantile Bank in London, it 
might settle the matter. It is possible 
that Alex. Young's accounts may not be 
forthcoming. It is very striking how witness 
after witness has stated that books have 
been destroyed or accounts cannot be 
traced; this is true even of the clerk who 
gave evidence on behalf of the Mercantile 
Bank, Bombay. The defendants have 
deposed that they have put on the record 
everything in their possession relating to 
the transactions in question; but it wag 
part of the appellants’ case that they had 
deliberately destroyedtheir books. This I 
do not believa; but Mr. Frank Harwood 
admitted that a number of books and 
papers had been destroyed on two occasions 
when dead rats were found in the Record 
Room (III, 88,; and Mr. Watson said that 
a number of books were destroyed under 
his instructions in 1926, “when we installed 
quite anew system by Roneo, when I took 
over the firm’, (III, 32). Tne suit for 
accounts had been lodged in 1925 and 
whatever the reason the defendant 
firm are responsible for the unfortunate 
results of the destruction of account 
books. , 

I would, therefore, accept this appeal 
and grant the plaintiffs a preliminary 
decree for accounts to be rendered by the 
defendant firm in accordance wih the 
foregoing. In view of the result, plaintiffs 
having failed on several issues, the 
defendant firm is to pay half the plaintifs 
costs. The case is now remittedto the 
Court of ‘the Senior Sut-Judge, Delhi, to 
takean account of the amounts due on (a) 
the secret commission paid to Desai, and 
ancillary charges th3reon, ib) the boiler, te) 


tte baliug press, (d) the rupee and sterling 


account. The amounts due on the difference 
between the two mangles, and on insurance 
ofthe Fire Service Pamp have been 
definitely ascertained above. 


Dalip Singh, J.—I agree generally. 
8. Appeal allowed. 
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MADRAS HIGH COURT 
Second Appeal No, 1144 and 
Oivil Miscellaneous Petition No. 5105 
of 1926 
September 10, 1937 
HORWILL J, 

K. SUNDARESA IYER—-APPELLANT 
VETSUS 
SARVAJANA SOWKIABHI VIRDHI 
NIDHI, Lro.. COIMBATORE— 
RESPONDENT 

Pleading: —Amendment of plaint— Defendant 
taking objection to suit in the existing form— 
Plaintiff persisting and risking point to be decided 
against him—Amendment shotld not be allowed in 
second appeal—Specijie Relief Act (I of 1877), s. 42 
—Suit held not maintainable withouta prayer 
for possession. 

In a suit fora declaration the plaintiff was fully 
aware from the dateof the filing of the written 
statement that the defendant was contending that 
the suit was not maintainable on the ground that 
he had not asked for possession. He was not only 
aware that a legal objection had been taken, but 
he was prepared to go on with the suit and the 
appeal and to take the risk of this point being 
decided against him: 

Held, that the plaintiff could not reasonably ask 
to be allowed atthe stage of second appeal to amend 
his plaint; and it would be unfair to the defendant 
to be forced to submit to a re-trial because of the 
plaintiff's obstinacy. 

The plaintiff was the owner of certain jewels, 
which he entrusted to one Sfor sale, who com- 
mitted breach of trust and pledged them with the 
defendant Bank. S was convicted and the property 
was ordered by the Sub-Divisional Magistrate who 
convicted him to be returned tothe plaintiff. The 
High Court in revision held that as the jewels 
had been taken from the defendant Bank, they 
should be returned to the Bank and ordered the 
jewels to be given to the Bank. Before the order 
was passed, the plaintiff had obtained possession 
of the jewels; and for 10 months after the order of 
the Hight Court was passed, possession of the 
jewels was with the plaintiff. The plaintiff handed 
over the jewels to the Sub-Divisional Magis- 
trate and on the same day filed a suit for a 
declaration that he was entitled tothe possession of 
the jewels. At the same time hefileda petition 
that the Oourt should orderthe Sub-Divisional 
ee krake to retain the jewels which was 

one: 


Held, that the Sub-Divisional Magistrate clearly 
did not hold the jewels as an agent of whomsoever 
might be found by the Oivil Court to have aright 
to them. In the very first instance he purportel to 
hold the jewels for the plaintiff and, after the 
receipt of the order of the High Oourt, for the 
defendant. When the Court took the jewels from the 
plaintiff, it certainly did not take them as the agent 
of the plaintiff, to keep them in its custody on his 
behalf; but took them from his possession and held 
them as the agent of the defendant until such time as 
it could hand them over to the defendant. Oonse- 
quently at the time when the suit was filed, the 
jewels were not in the possession of the plaintiff and 
the suit for a declaration without a prayer for 
possession was not sufficient. Malayappa Pillai v. 
Perumal Pillai (1), and Vedanayaga Mudaliar v. 
Vedammal (2), distinguished. Natesa Iyer v. 
Mangalathammal (3), relied on. 
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8. A. & C. Migo. P. against the decres of 
the Sub-Judge, Coimbatore, in A. S. No. 123 
of 1936. 

Messrs. K. Rajah Ayyar and C. 8. 
Krishnamurthi, for the Appellant. 

Messrs. T. M. Krishnaswamy Ayyar and 
K. V. Ramachandra Ayyor, for the 
Respondent, 


Judgment.—The plaintiff was the owner 


. of certain jewels, which he entrusted to one 


Subba Rao for sale, who committed breach 
of trust and pledged them with the defen- 
dant Bank. Subba Rao was convicted and 
the property was ordered by the Sub- 
Divisional Magistrate who convicted him. 
to be returned tothe plaintiff. The High 
Court in revision held that as the jewels 
had been taken from the defendant Bank, 
they should be returned to the Bank and 
ordered the jewels to be given to the Bank. 
Before the order was passed, the plaintiff 
had obtained possession of the jewels; 
and for 10 months after the order of the 
High Court was passed possession of the 
jewels was with the plaintiff. On Jone 11, 
1334, the plaintiff handed over the 
jewels to the Sub-Divisional Magistrate 
and on the same day filed the present 
suit in the District Munsif's Court for a 
declaration that he wes entitled to the 
possession of the jewels. At the same time 
he filed a petition that the Court should 
order the Sub-Divisional Magistrate to 
retain the jewels -or, better still, to send 
them to the District Munsif's Court. 
Eventually this was done. The District 
Munsif dismissed the plaintiff's suit on 
the merits. [n appeal to the Subcrdinate 
Judge's Court, the plaintiff succeeded on 
the merits; but the dismissal of the suit 
was confirmed on the technical ground 
that the plaintiff should have asked for 
possession and not merely for a declaration. 
Hence this second appeal by the plaintiff 
to this Court. 

The contention of the learned Advocate for 
the appellant is that since at the tims when 
the suit was filed, the jewels were actually in 
the custody of the Sub-Vivisional Magistrate, 
it must be considered that the jewels were in: 
custodia legis and not held specifically by 
the Sub-Divisional Magistrate on behalf 
of the defendant, and that therefore all 
that was necessary for the plaintiff to do 
was to obtain a declaration that the jewels 
belonged to him. The learned Advocate 
for the appellant relies chiefly on Malayappa 
Pillai v. Perumal Pillai (1). That was a 


(1) 36 M 62; 12 Ind, Cas. 170; 21 M L J 1022. 
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case in which the Magistrate under s, 146, 
Criminal Procedure Code, attached some 
property because he was unable to decide 
to which of two disputants it belonged. 
It would appear from the original records 
that the attachment was on December 5, 1903. 
On March 27, 1905, the High Court passed 
an order setting aside the attachment and 
ordering the property in question to be 
returned to the defendants. The Magistrate 
did not, however, raise the attachment until 
February 5, 1906. Before that was dore 
on November 1, 1905, the plaintiff filed a suit 
for a declaration of his right to the property. 
It was held in that case that a declara- 
tion was sufficient, because although the 
High Court had ordered the property to 
- be restored to the defendant, the Magis- 
trate had not in fact done so. A some- 
what similar case arose in Vedanayaga 
Mudaliar v. Vedammal (2), where in certain 
guardian proceedings, the plaintiff was 
appointed a Receiver of the minor's property. 
The High Court set aside that order and 
ordered the properly to be returned to the 
defendant. Before the property was actually 
returned, the plaintiff filed a suit for a 
declaration that he was entitied to the 
possession of the property. For reasoning 
similar to that given in Malayappa Pillai 
v., Persumal Pillai (1), it was heid that 
a declaration was sufficient. A case that 
is much relied on by the respondent as 
bearing a greater resemblance to the 
present case is Natesa Iyer v. Mangala- 
thammal (3), where a certain sum of money 
was obtained, in execution. While the 
money was still in the custody of the Court, 
the daughter-in-law of tne decree holder 
brought a suit for a -declaration that 
she was entitled to the money. It was 
held in that case by Pakenham Walsh, J. 
that a suit for a declaration was not 
sufficient, for the High Court was holding 
the property for the decree-holder; sv 
that tne daughter-in-law, who was a stranger 
to the execution proceedings, had to ask 
for possession of the property, because she 
was not in possession. Nor was the 
Court in custody of the property except 
as the agent of the decree holder. In 
that case Vedanayaga Mudaliar v. Vedammal 
(2), was referred to and distinguished as 
being a case in which the Court was hold- 
ing the property for such person as might 
eventually be found entitied to it and not 
specifically on behalf of a certain person, as 

(2) 27M 591. 

(3) 38 L W. 194; 144 Ind. Cas. 602; A I R 1933 Mad 
903; Ind, Rul. (1933) Mad 455; (1933, M W N 1106. 
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the executing Court does with respect to 
property reahzed ic execution. Although 
Natesa Iyer v. Mangalathammal (3°, was 
decided by a Single Judge, the matter 
was reconsidered in a Letters Patent 
Appeal; and the Judges who heard that 
appeal expressed their entire approval of 
what bad been said by Pakenham Walsh, J. 
Malayappa Pillai v. Perumal Pillai (1), 
was not expressly referred to; but as far as I 
ean see, Malayaprpa Pillai v. Perumal 


` Pillai (1), is no stronger a case for the 


appellant than Vedanayaga Mudaliar v. 
Vedammal (2). Although the Magistrate 
had received an order from the Higa Court 
that the property was to be returned to the 
defendant, it had not in fact been returned 
when the suit was tiled. The Court had 
taken the property in order that it might 
hold it until the Civil Court had decided 
the rights of the paities; and it continued 
to hold that property for the same purpose 
until it actually handed it back to the 
defendant 

It cannot be said that from the date 
of the order of the High Court, the pro- 
perly was no longer in custodia legis and 
was held by the Court only as an agent 
of the defendant. It has been argued 
that when the appellant handed over the 
jewels to the Sub Divisional Magistrate, 
the Sub-Divisional Magistrate either held 
them as a Court to be handed over to 
the person who was rightfully entitled to 
them or held them as an agent of the 
Plaintif-appellant. He clearly did not hold 
the jewels as an agent of whomsoever 
might be found by the Civil Oourt to 
have aright to them. In the very first 
instance he purported to hold the jewels 
for the plaintiff, and after the receipt of 
the order of the High Court, for the defen- 
dant. Moreover, the present case differs 
from one in which the Court had all along 
held possession of tke jewels; for the 
appellant actually handed over the jewels 
to the Sub-Divisional Magistrale, and- the 
purpose for which he handed them over 
was that they might be returned to the 
Toe sub-Divisional Magistrate 
cculd not have taken the jewels from the 
appellant and retained them as the agent 
of the appellant until such time as he 
actually handed them over physically to 
defendant, The Sub-Divisional Magistrate 
has ordered the appellant to give up the 
jewels; and if he had not done so, the 
Court would doubtless have taken action 
agaist the appellant, When therefore the 
Court took the Jewels form the appellant it 
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certainly did not take them as the agent of the 
plaintiff to keep them in its custody on bis 
behalf; but took them from the possession of 
the appellant and held them as the agent of 
the defendant until such time as it could 
band them over to the defendant. I 
therefore hold that at the time when the 
suit was filed, the jewels were not in the 
possession of the appellant and that the 
lower Court was therefore rightin holding 
that a suit fcr a declaration was not 
sufficient. 

A petition has been filed in this second 
appeal asking this Court to grant permission 
to the plaintiff to amend his plaint. In 
considering whether this prayer should be 
granted or not, it hasto be borne in mind 
that even in the written statement itself an 
objection was raised as tothe maintainability 
of the euit cn tLe ground thatthe plaintiff 
had not neked fcr possession. The plaintiff, 
during the course of the -trial, did not 
ask to be allowed to amend this plaint; 
nor did he esk to be allowed to do so during 
the appeal. Even in this Oourt he has 
asked to be allowed to amend the plaint 
only in case this Court holds against bim 
on the main point raised, i. e on the 
question of the possession of the jewels 
at the time the suit was laid. The plaintiff 
was therefore fully aware from the date of 
the filing cf the written statement that the 
defendant was contending that the suit 
was not maintainable on the ground that 
he had not asked for possession. He was 
not only aware that a legal objection 
had been taken; but he was prepared to 
go on with the suit and the appeal and 
to take the risk of this point being decided 
against him. He cannot therefore reason- 
ably ask at this stage to be allowed to 
amend his plaint; and it would be 
unfair to the defendant to be forced 
to submit to a re-trial because of the 
plaintiff's obstinacy. His petition, O. M. P, 
No. 5105 of 1936, ie, therefore, dismissed. 
The appeal is accordingly dismissed with 
costs. A memorandum of Croes-objection 
has been filed with regard to the finding 
in appeal on the merits. This point does 
not alise in view of the fact that in any 
case the suit has to be dismissed kecause 
there is no prayer for possessicn. There 
bas been no argument on this memorandum 
of crogs-objections and soit is dismissed 
without costs. Leave to appeal is granted. 


N.-D. Appeal dismissed, 
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PATNA HIGH COURT 
Appeal No. "971 of 1935 _ 
November 4, 1938 - 


Wort, J. 
SHIB CHARAN GORAIN—ApprLiant 
versus 
RAGHAB SANTAL AND oTagRs— 
RESPONDENTS 

Chota Nagpur Tenancy Act (VI of 1908), ss, 258, 
213—Suit for rent by landlord against person not his 
tenant-—-Decree obtained and property sold in exe- 
cution and purchased by third person—Suit by tenant 
for recovery of holding, whether barred by s. 258— 
Application by tenant under s. 213 to set aside sale, 
whether bar to such suit— Purchaser, whether entitled 
to order for refund of purchase money on suit succeed- 
mg. ‘ 
Wises a landlord brings an action for rent against '- 
a person whois not his tenant and obtains a decree-- 
and the holding is sold in execution and purchased -. 
by athird person who is innocent of the frand 
alleged to have been practiced by the landlord, a 
suit by the tenant for recovery of the holding is not 
barred by s 258, Ohota Nagpur Tenancy Act, as the. 
tenant is merely claiming what undoubtedly belongs 
tohim. Nor is an application by the tenant -under~ 
s. 213 to set aside the sale,a bar to the recovery of his’ 
holding, The purchaser of the holding isnot entitled 
to an order for refund of the purchase price paid by 
him and withdrawn by the landlord. f 

A. from the appellate decree of the 
Deputy Commissicner Sub-Judge, Chai-. 
bassa, dated August 2, 1935. 

Mr. U. N. Banerjee, for the Appellant. 

Mr. S. C. Mazumdar, for the Respondents. 

dJudgment.—I agree with the learned. 
Judge in the Court below that it would be 
a Shocking thing if the respondent, who is 
a perfectly innocent person, were deprived 
of his title by reason of the provisions of, 
s. 258, Chota Nagpur T'enaney Act. The. 
landlord brought an action for rent against, 
a person who was not his tenant ; a decree 
was obtained, the holding scld and pur- 
chased by the appellant who also was an 
innocent person, that is to say, innocent of 
the fraud which was practised by the land- 
lord or said to have been practised by the. 
landlord with regard to these proceedings. 
One of the contentions which succeeded in . 
the trial Court was that s. 258 was a bar 
to the suit, I agree with the learned Judgé.- 
of the Appellate Court and not with the. 
view expressed by the trial Court and hold, 
that s. 255 is not a bar, the plaintiff merely . 
claiming what.undoubtedly belongs to him, 
and 1 do not think that his ill advised appli- 
cation to set aside the sale under s. 213, is 
a bar to his recovery of that property. The 
only other question argued is that the 
present appellant should be reimbursed 
the purchase price which it is said has now 
been withdrawn by the landlord. I find it 
impossible tomake an order in his favour, 
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4. e., in the appellant’s favour, and it would 
be an order “in: his favour against the co- 
defendant. If the order could have been 
made justly against the respondent, it would 
have been a different matter, But the 
learned Advccate argues that if the decree 
is set aside, it would entitle him to go to the 
Revenue Court for the purpose of recovering 
the proceeds of the sale, thatis tosay, the 
purchase price. The respondent, the real 
tenant, ] am now informed, has got possession 
and itis to the advantage of the appellant 
that I would make an order setting aside 
the decree in execution of which the sale 
took place. Ido not decide, however, and 
I cannot decide in this case, whether the 
appellant, as he alleges, is entitled to go 
to the Revenue Court to reimburse himself. 
With the modification indicated above, 
namely that the decree in the rent suit will 
be set aside, I would dismiss the appeal 
with costs. 


a. Order accordingly. 
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CALCUTTA HIGH COURT 
Criminal Revision No. 1063 of 1938 
January 6, 1939 
BARTLEY AND HRNDRERSON, JJ. 
EKKARI DAS AND ANOTHER —ACOUSED 
— PETITIONERS 

versus 
EMPEROR— RESPONDENT 

Penal Code (Act XLV of 1860), 8. 366-A — Trial 
under—Fact that girl is handsome, if shows that 
accused intended to make her inmate of brothel—Held 
there was misdirection to jury on this potnt—Bengal 
Suppression of Immoral Traffic Act (VI of 1933), 5.9 
—Tridl by jury—Judge failing to point out that 
prosecution must prove that girl was taken to house for 
prostitution but telling jury that offence would be 
committed even if house was not brothei—Held serious 
misdirection—Intention under s. 9—Nature of. 

In a trial under s. 366-A, Penal Code, the fact that 
a girl is handsome is no evidence at all to show that 
the persons with whom she goes away had any in- 
tention that she should become an inmate of a 
brothe!. 

Where the Judge in dealing with the evidence 
regarding the intention under s. 366-A told the jury 
to look at the surrounding circumstances and he then 
pointed outthat the girl was handsome: 

A Held, that it amounted to a serious misdirec- 
10R, 

Where in a trial under s. 9, Bengal Suppression of 
Immoral Traffic Act, the Judge entirely omitted to 
point out to the jury that the prosecution must prove 
thatthe girl was taken tothe house for the pur- 
pose of prostitution, but told the jury that the offence 
would be committed even if the house was not already 
a brothel within the definition of s. 3 of the Act: 

Heid, that there was a serious misdirection. 

The intention specified in s. 9 need not be an in- 
tention that the girl should become an inmate ofan 
existing brothel, 
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Mr. Sudhanshu Sekhar Mukherjee, for the 
Petitioners 

Mr. Probodh Chandra Chatterjee, for the 
Crown. 

Henderson, J.—This is a Rule calling 
upon the District Magistrate of 24-Parganas 
to show cause why the conviction of the 
pelitioners under s. 9, Bengal Suppression of 
Immoral Traffic Act, shculd not be set aside. 
The prosecution arose in connection with a 
girl named Rani Bala. She apparently 
Tan away with a young man named Nand 
Lal Das and lived with him for a day or 
two as husband and wife. He then left 
her. She was then taken by the appellants 
to the house of a woman named Anilabala, 
a prostitute, who was also an accused person. 
On these facts charges were framed against 
the appellants both under s. 366 A, Indian 
Penal Code, and unders. 9 of Bengal Act VI 
of 1933. We are quite clear that the latter 
Act was never intended to apply toa case 
of this sort, and it is extremely regrettable 
that “this second charge was ever framed. 
The jury brought in an extraordinary verdict. 
They unanimously acquitted the appellants 
of the offences under the Penal Oode and 
unanimously convicted them under s. 9 
of Bengal Act VI of 1933. The appellants 
then appealed without success to the learned 
Additional Sessions Judge of Alipore. 

In dismissing the appeal the learned 
Judge pointed out that the verdict is not 
very logical. It is clear from the verdict 
under both the charges that the jury were 
satisfied that the girl was under 18 years 
and that the appellants induced her to go 
with them, The only explanation of the 
verdict of acquittal is that the jury were 
satistied that the appellants were the girl’s 
lovers and that they took her to the house in 
Howrah for their own purposes. On such a 
finding, there must be a repugnancy in the 
verdict which was brought in. 

_Afler going through the record I have 
little doubt that this verdict was due to 
one particular passage in the charge of 
the learned’ Additional Sessions J udge. 
While dealing with the definition of the 
word “brothel” in s.3 of Act VI, he told 
the jury that they were cnly concerned with 
the second part. Ttat part is so technical 
that apparently if a man has a mistress 
below the age of 18, the house in which 
Le keeps her automatically becomes a 
brothel. The jury must have thought that 
in view of this definition the appellants 
must have been guilty under s. 9 as goon 
astley brought t:e girl into ‘his house. 
That such a view was possible was due 
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to the EEE TA way in which the 
tearned Judge put tbis section before the 
jury. The elements which the prosecution 
had to establish were as follows: (1) 
That thé appelants induced the girl to 
go with-them; (2) that their intention was 
“that she’ should become an inmate of a 
brothel; and (3) that she should do so for 
the purpose of prostitution. 

Now, the learned Judge in dealing 
with this part of the case properly explain- 
ed to the jury the law with regard to the 
definition of a brothel and informed them 
that while the prosecution had entirely 
failed to give any evidence to show that 
* the prostitutes living there were carrying 
on prostitution for the gain of another 
person, still the house became a brothel as 
soon as this girl arrived there. Techni- 
cally this was correct. In dealing with 
-the question of intention, the learned Judge 
said: “The evidence is the same which I 
discussed in connection with the offence 
under s. 366-A, Indian Penal Uode.” 

In dealing with the evidence regarding 
the intention under s. 366-A, the learned 
Judge made what we can only regard as a 

serious misdirection. ‘He told the jury to 
look at the surrounding circumstances 

-and he then pointed cut that the girl 
was handsome. In our opinion the fact 
that a girl is handsome is no evidence 
at allto show that the persons with whom she 
goes away had any intention that she 
, should become an inmate of a brothel. 

` Finally, the learned Judge made another 
very serious misdirection in dealing with s. 9 
itself. He told the jury that the offence ` 
would be committed even if the house .was 


not already a brothel within the detinition of: 


s.3o0f the Act. He entirely cmitted to point 
out that the prosecution must prove that 
she was taken there forthe purpose of pro- 
stitution. Had he done so, there can be 
no question that in view of their opinion that 
the appellants were the girl’s lovers the jury 
would not have convicted them, Mr. 
Mukherji contended that the intention speci- 
fied in s. 9 must be an intention that the 

girl should become an inmate of an existing 
Brothel. In our opinion, this is not so, and 
both the learned Judges inthe Courts below 


correctly laid down the law on this point. 


The result is that this Rule must be made - 
absolute. The conviction and sentences 
are.set aside and the petitioners will þe- 
discharged frcm their bail. 

Bartley, J Jl agree. 

D. Rule made absolute. 
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LAHORE HIGH COURT 
Second Appeal No. 29) of 1938 
October 5, 1988 ` 
Burn, J. 
ABDUL REHMAN KHAN AND OTHERS 
PLAINTIPF3 — APPELLANTS - 
versus i 
Musammat BHIRAWAN AND OTAERS——' | 
Derenpants—ReEsponpENTs ees 

Punjab Pre-emption Act (I of 1913), 8. 15 lo), 
Firstly—Person having ala milkiyat rights in wells . 
not altached to lands sought to be pre-empted, whether 
superior proprietor. 

The words ‘superior’ and ‘inferior’ proprietors ag 
used in the s. 15 (c, Punjab Pre- -emption Act, are” 
usually taken to refer to ‘ala’ and ‘adna’ pad 
rights, which havea different connotation. Ni 

A pre-emptor who has ala milkaiyat rights in; -> 
wellsina village but the lands sought to be pre- 
empted are not attached to these wells, the pre-emptor $ 
is not a superior proprietor within the meaning, of 
s. 15 (e), Firstly, Punjab Pre-emption Act. Illahi 
Baksh v. Krishan Lal (1), relied on. Sardar Khan. 
v. Sadulla Khan (2), distinguished, . 


. B. A. from the decree of the Additional -- 
District Judge, Shahpur at Mianwali, dated 
November 11, 1937. 

Dr. Shuja ud- Din, for the Appellants. 4 A 

Mr. M. L. Puri, for the Respondents. oe 

Judgment. —The sole point for decision > 
in this appeal is whether the plaintiffs have. 
a right of pre-amption under s. 15 (e), 
firstly, of tha Punjab Pre-emption Act, as 
claimed by them. The plaintiffs contend 
that they are ‘superior’ proprietors within. 
the meaning of that section because they: 
have a share in the shamilat, which the’ 
vendees have not. No authority was cited 
in support of this contention. The words. 
{superior and ‘inferior’ proprietors as used ` 
in the section are usually taken to e. 
to ‘ala’ and 'adna' milkiyat rights, which ` 
have a different connotation. It appears’ . 
that the plaintiffs have ala milkiyat rights ; 
in four wells in the village, but the land - 
in dispute is admittedly not attached to 
those wells: Section 15 (c), firstly, appears ‘*' 
to contemplate the case of a sale’ where.” 
there are superior and inferior proprietary ` 
Tights in. the land sold. The view taken 
by the learned District-Judge is supported |” 
by Ilahi Baksh v. Krishan, Lal (|), om: 
which he has relied, and the learned” 
Counsel for the appellants cöncedes that: 
he can cite no ruling te the contrary on 
the point. Sardar Khan v. Sadulla 
-Khan (2), to which he. has referred, does | 
not seem to be of any assistance to him.- 
I. ae the appeal with costs. f 

Appeal dismissed. 

(AIR 1930 Lah. 304; 120 Ind, Oas. 789; Ind. Rul 


(2950) 1 Lah, 149. 
(2) AI R1933 Lah, 57; 140 Ind, Oas; 566; 33 P LR 


on Ind, Rul, (1933) Lah, 12. 
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‘+ Appeal No. 884 of 1936 
December 14, 1937 


ier JACK, J. 
. NIBARAN CHANDRA BANERJEE— 
: PLaInTy¥F— APPELLANT 
' versus 
MOMINUDĽIN HOWLADAR— 
Dérenpant No. 14—RESPONDENT > v 


Bengal Estates Partition Act (V of 1897), ss. 16, 77, 
T&— Person in possession of land included in area 


allotted to him on partition — Whether prima facie, 


entitled to claim rent either from occupants of land 
or from holders of intermediate tenancy established 
between him and tenants—Onus of proving absence of 
` common tenancy. , 
- A person in possession of land which is included in 
the area allotted to him on partition under the Estates 
Partition Act is prima facie entitled to claim rent 
either from the occupant or from the holders of any 
intérmediate tenancy that has been established 
between him and the tenant. ‘Unless it is shown that 


there: was no common tenancy, the onus is on 


the person claiming to hold intermediate tenancy to" 


show that there was no common tenancy. He must 
show that the land had been held by the lessors in 
severalty and that separate possession was given 
to the lessors by such formal agreement as is referred 
& in ss. 76, 77 and 78, Estates Partition Act. Where 
atenancyis joint it must be held that all the co- 
~ sharers havea joint interest in every part of the 
tenancy until the contrary is shown. Niranjan 
Mukherjee v. Soudamini Dasi (2), relied'cn. Bama 
Charan v. Pygri Mohan (1), distinguished. 

JA. against the decree of the Special Sub- 
Judge,f Backergunj, dated December 20, 
1935. ` : 


Mr. Jitendra Nath Guka, for the Appel- 
lant. 
.Mesšrs. Bhupendra N. Ray Chaudhury 
-and Hamidul Huq, for the Respondent. 
--: Judgment.—This appeal has arisen out 
òf a buib for recevéry df ärrears of rent 
‘from 1337 B. S. to 13810 B. S.at Rs. 10-1-3 
per annum with cesses and damages. The 
tenants-defendants pleaded that.they -held 


the jama under the Howladar Mominuddin. 


and paid rent to him. Mominuddin was 
therefore made a party as defendant No. 14. 
.He claims that the defendants hold the 
land in nim osat howla under him. It 
appears that thisland is within a taluk which 
was partitioned under the Estates Partition 
Act. it was originally held under a howla 


which fails exclusively under a5} gandas 


2 kr. share of the taluk. The disputed jama 
was allotted tothe plaintiff in the partition 
in his 6 annas share. The butwara papers 
show that the howla was not held by the 
plaintiff before the partition. Tue suit was 
_ contested by defendant No. 14. He produc- 
ed some dakhilas showing that he realis- 
.ed ent from the tenants. But the trial 
Oourt held that these dakhilas were collu- 
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sive and that this howla had nothing to do ` 
with the plaintiff's sbare and the learned 
Munsif accordingly, decreed the suit for the 
rent +8 claimed. The lower Appellate Court 
dismissed the suit on the grotind that 
s. 99, Estates Partition Act has no applica- 
tion exceptin cases where a share or a 


_portion of share ofa taluk was leased: 


Therefore the plaintiff is ‘not entitled to 
ignore the taluk unless the estate is held in 
common tenancy in which case although 
8.99 would huve no application, still on 
equitable consideration, the same principle 
would apply. k ; 

In this appeal it is contended in the first 
place that a wrong procedure was adopted 
by the Court below since the rent due was 
admitted, but the tenants pleaded tbat as 
the rent js due to a different landlord, the 
proper precedure should have been for the 
tenants defendants io deposit the rent due 
and to direct the person to whom it is 
alleged to be due, to establish his title and 
on his failure to do,so, the rent should have 
been paid to the plaintiff. It appears. how- 
ever, that the tenants plead that they have 
aliezdy paid the rent so, that there is no 
question of depcsiting the’ rent. Thus the 
prcecedure adepted does not appear to be 
wrong in the particular circumstances of 
this case. 

The other point raised on behalf of the 
appellant is that the onus has wrongly been 
placed on the plaintiff by the lower Appel- 
late Court. Defendants maintained that. 
they had paid rent to Mominuddin. The. 
land in suit being included in the plaint~ 
iff's share cn partition, and defendant 


No. 14 claiming an intermediate tenancy, 


the plaintiff is entitled to the rent of the 
land included within his share either from 


defendant No. 14 who claims that the land 


is within his tenure or from the occupants of 
the land. Defendant No. 14 claims to hold 
under a different landlord but it does not 
appear that be paid any rent forthe land 
and that any cther co-shurer is claiming rent 
irom him on account of this tenure. The 
lower Appellate Court held that equitable 
consideraticns were in favour of the plaint- 
iff as the Munsif found that the estate 
was held. in common tenancy and in that 
case sny person accepting an interest in the 
land frcm the co-owners in possession must 
take it subject to the rights of the others 
to enforce a partition. The learned Sub- 
ordinate Judge, however, held that in 
this case there is no evidence that the 
estate was held in common tenancy, 
There is no evidence except the fact 
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that the estate ‘was Partitioned by the 
Oollectcr. But he held that there is no 
presumption in law that an estate 
was held in common tenancy from the 
mere fact of partition on the authority of 
the case in Bama Charan v. Pyari Mohan, 
87 Ind. Cas. 5t1 (1). That may be 
go. But in this case since the land is 
included in the area allotted io the plain- 
tiff on partition, he is prima facie entitled 
to claim rert either from the occupant 
or from the holders of any intermediate 
tenancy that has been established bet- 
ween him and the tenants. Buch inter- 
mediate tenancy is still in existence after 
partition. 

In order to establish the case against 
the plaintiff, it is necessary to show that 
there was no common tenancy. The onus is 
on the defendant to show that there is no 
such tenancy. The findings of the Court 
below seem to show that the defendant 
has failed to discharge that onus. This 
view is in accordance with the decision cf 
the Full Bench of this Court in Niranjan 
Mukherjee v. Soudamini Dasi (2). If the 
land had been held by the lessors in 
‘severalty, the decree would be binding on 
the plaintiff. Butit is for the defendants 
“to show that separate possession was given 
to the lessors by such formal agreement 
as is referred to in ss. 76, 77 and 18, 
Estates Partition Act. The case in Bama 
Charan v: Pyari Mohan, 87 Ind. Oas. 581 (1), 
which has been relied on by the learned 
‘Special Subordinate Judge is not directly 
“in point, inasmuch as in that case the 
learned Judge teld that the plaintif must 
: make out a case. under s. Yu, Estates 
Partiticn Act, whereas in the present 
case that section does not apply. Again 
the learned Judge in Bama Charan v. 
. Pyari Mohan, 87 Ind. Cas. 581 (1), founded 
their decision (as does the Subordinate 
Judge inthis case) on the fact that there 
is no presumption in law that the estate 
was held in commcn from the mere fact 
of partition. That is no doubt so. But 
with due respect to the learned. Judges 

“who decided Bama Charan v. Pyari Mohan, 
8i Ind. Cas. 581 (1), it appears ‘to me that 
` where a tenancy is joint, it must beheld 
that all the co-sharers have a jcint interest 
in every part of the tenancy until the 
contrary is shown. Therefore in this case 
“as defendant No. 14 says that his lessor 
hed an interest in 


(1) 87 Ind. Cas. 581; A I R 1926 Cal, 433, 
(2) 30 O W N 511, 95 Ind. Cas. 576; AIR 1926 Cal, 
_ 714; 43 OL J 333; 53°0 694 (F B) 


SUKHRAS RAI v, PRITaVI OBAND Lar (PAT.) 


the land in suit not 


. g : ar 
~ 


18910 


affected by the partition, it is for him if 
he wishes to resist ejectment by the 
Plaintiff, to prove that his lessor had the 
consent of the co sharers to create such an 
intermediate tenancy. No such evidence 
as been given. Accordingly the plaintiff 
is entitled to succeed and to recover rent 
at the rate claimed since the rate of 
rent has not been disputed by the tenant- 
defendant. i i 

The appeal is accordingly allowed. 
The decree of the lower Appellate Court 
is set aside and that of the Oourt of first 
instance is restored. Defendant No. 14 is 
to pay costs tothe plaintiff in this Court 
and the Court of Appeal below. 


8. Appeal allowed. 


PATNA HIGH COURT 
Appeal No, 53 of 1937 
January 6, 1939 
HARRIRS, O. J. AND Manovar LALL, J. , 
SUKHRAJ RAI anp OTHERS —P LAI NTIFFS: 
— ÅPPELIANTS 


: ve TSUs i . 
PRITHVI CHAND LAL CHAUDHURI- 
DEFENDANT— RESPONDENT 

Interest—Raie of—Loan on handnote— Substantial 
rate of interest, if canbe demanded—Rate of 18 per 
cent. per annum compoundabie yearly, whether unfair — 
or excessive, : a 

lt lias always been recognized that the lender of 
money upon a note of hand is entitled to a greater 
rate of interest than the lender of money on security. 
Further, the lender of money to a person whose 
chances of re-payment are slight is obviously entitled to 
demand a higher rate of intérest than if he was lending 
to.a person who.was obviously in a position. to pay 
whenever called upon so to do. In such circumstances, 
the lender is entitled'to demand a substantial rate 
of interest to compensate him for the risk heis 
running. In sucha case the rate of interest of 
18 per cent. per annum compoundable yearly cannot 
be said to be unfair or excessive, Dalip Narayan 
Singh v.Sharfunnissa (1), referred to, i 
A..from the original decree of the 


Sut-Judge, Bhagalpur, dated October 10, 
1936. 

Messrs S. C. Mazumdar and’ Ramà- 
nugraha Narain Sinha, for the Appellants, 

Mr. A. H. Fakhruddin, for the Respond- 
ent. - j 

Harrles, C. J.—This is a plaintift’s 
appeal against a decree of the learned 
Subordinate Judge of Bhagalpur partly 
decreeing theirclaim. The respondent has 
Preferred a cross-objection against the 
Same decree. The suit cut cf which this 
appeal arises was brought for the recovery 
of Re, 13,306 on the basis of a roka 
dated September 20, 1932, According to 


`: when the 
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the plaintiffs, the defendant borrowed on 
that day from the plaintifs a sum of 
Rs. 50,000 and executed the roka in ques- 
tion. {n the roka it is provided that the 
defendant was to pay interest at the rate 
of 18 per cent. per annum with yearly rests. 
The plaintiffs admitted that the defendant 
had from time to time made payments 
amounting to Rs. 50,000 and the claim was 
brought for the balance cf principal and 
interest due upon this transaction. The 
defendant admitted borrowing Rs. 50,000 
but pleaded that the interest agreed upon 
was not 18 per cent. per annum compound- 
&ble yearly but 6 per cent. per annum simple. 
' The learned Subordinate Judge came to 
the conclusion tbat the Tate of interest 
agreed upon was 18 per cent. per annum 
compoundable yearly, He, however, was of 
opinion tbat this interest waa excessive 
and that the transaction as between the 
parties was substantially. unfair. He 
accordingly, acting under the Provisions of 
the Usurious Loans Act, 1918, reduced the 
rate cf interest upon this loan to 12 per 
“cent, per annum simple and passed a 
decree upon that basis. The plaintiffs 
being dissatisfied with this decision as to 
interest have preferred (his first appeal. 
The defendant being dissatisfied with the 
finding that the rate of interest was not 


© Per cent, per annum Simple as 
alleged by him, has preferred a Cross- 


objection. 
* To the first place, 
that the loan 
substantial one, namely Rs. 50,000. 
Further it was a loan made upon no 
security whatscever. Ip Ordinary circum: 
stances the risk of such a loan is great, 
and in my ‘View, the risk was greater than 
usual in this case by Teason, of the 
‘nancial position of the defendant. The 
learned Subordinate Judge has referred to 
the defendant as a man possessing vast 
properties yielding an annual income of 
about Rs. 10,00,000. However it is clear 
that the deferdant’s properties are very 
heavily mortgaged and at the time when 
this loan in dispute was made, a portion 
of the defendant's’ properties ‘was about 
to be sold for arrears. of Government 
‘Tevenue. It is obvious that at the time 


it must be observed 


_ fendant. was financially embarrassed. “In: 
evidence 


he has admitted that interest is’. 
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- reduce the rate of interest 


money : was borrowed, the des.. 


mouniing up rapidly on their loans, and - 


< ‘it cannot possibly be said that the defen. 
_, dant isa person with ample resources out 
:..0f which he can .re-pay money borrowed.: 
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He is a man who owns large properties, 
but unfortunately for him those properties 
yield him title or nothing at all. Lending 
toa man whose financial position is similar 
to that of the defendant is a highly 
risky transaction. That being 80, the lender 
is clearly entitled to a higher rate of 
interest tocompensate him for the risk which 


he is running. 


The learned Subordinate Judge at a later 
stage in his judgment stresses the fact 
that the defendant was in serious fiaancial 
difficulties, though earlier in his judgment 
he mentions thatthe defendant was a man 
of vast properties to whom money could 
be lent with little orno risk. He stresses 
the defendant's financial difficulties to show 
that the relationship existing between 
the lenders and the borrower were such 
as ta render the transaction substantially 
unfair. The learned Judge points out that 
the defendant was in urgent need of 
money to prevent his property basing 
sold. It appears that plaintiff No. 9, 
who is the son of plaintiff No. 1 had 
apparently at an earlier stage agreed tə 
lend money at 9 per cent. pər annum. 
It may bethat the son promised to lend 
money at that low rate, but itis clear that 
the moment his father was brought into 
the transaction, no money could be obtained 
at that rate. This promise of the son, it is 


suggested, shows that money was readily 


available at this time atthe rate of 9 per 


- cent. per annum, and the very fact that 18 
‘in this case was a. very 


per cent. per annum compoundable yearly 
was obtained, shows that the plaintiffs 
took advantage of the defendant's financial 
position. If a lender does take advantage 
of the embarrassed condition ofa borrower 
and accordingly drives «a harsh and 
unconscionable bargain, the «Court may 
under the 
provisions ofa. 3, Usurious Loans Act, 
1918. There can be no doubt that the 
defendant was financially embarrassed, 
but Lam not satisfied thatthe plaintiffs 
took advantage of his position to demand 
an unreasonable rate of interest. Persons 
who are financially embarrassed,” cannot 
hope to obtain loans as cheaply as persons 
who can offer. substantial security. It has 
always been recognized that the lender 
of money upon a note.. of hand is en-itled 


: to a greater rate of interest than the lender 
-of money on security. Further, the lender 


of money to a person whose: ‘chances of 
re-payment are slight, is obviously entitled 
to demand ahigher rate of interest than 
if he was lending to a person who was 


ae money, 
S +71) 10 PL T 430; 119 Ind. Oas. 410; A IR 1929 Pat, 
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obviously in a position to pay whenever 
called upon sotodo. It appears to me 
that in the circumstances of this case, the 
plaintiffs were entitled to demand a 
substantial rate of interest to compensate 
them for the risk they were running. 
The learned Judge has held that the 
agreed rate of interest was 1&.per cent. 
per annum compoundable yearly, and in 
my view it cannot be said that such a 
rate is unfair or excessive in all the circum- 
stances of the case. ; 

It has been laid down in Dalip Narayan 
Singh v. Sharfunnissa (1) that what rate 
of interest can be, charged depends upon 
the circumstances of each case and tne 
security offered and that no fixed rate of 
interest can be specified as being reason- 
able or fair in all cases. In that 
particular case a rate of 15 per cent. per 
annum compoundable yearly was held 
not to be by itself excessive and would not, 
by itself, make a mortgage transaction 
unfair. It will be observed that in that 
particular case the advance was upon 
security, yet the Court held that interest 
at the rate of 15 per cent, per annum 
compoundable yearly was not unfair. In 
the present case, as I have pointed out, 
there isno security of any kind except 

.the promise of the defendant, who at that 
time was clearly notin a position to carry 
it out. 

The version given by the defendant of 
this transaction cannot possibly be accept- 
ed. According to him, the rate of interest 
agreed upon was 6 per cent. per annum 
simple. He says that at the actual date 
of the loan one Meherchand, a servant of 
the plaintiffs, came to him and refused to 
hand over the Kank draft unless the roka now 
relied upon by the plaintiffs was signed. 
According totne defendant, the roka showed 
arate of interest 18 per cent. per annum 
compoundable, though the contract rate 

. was only 6 percent. Further the defendant 
alleges that a payment cf Rs. 1,500 was 
made to Meherchand. as interest in 
advancé at the rate of b per cent., but the 
learned Juoge has found that this pay- 
ment of Re. 1,000 was not a payment. of 
interest in advance but of cummission 
ora bribe to Meherchand for negotiating 
the loan. The fact that the defendant 
- had to pay Mehercband a biibe or com- 
mesion of Rs. 1,500 to secure tuis loan, is 
in itself strong evidence of tre fact that 
even at a comparatively high 
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rate of interest could not be obtained by 
the defendant in his then circumstances. 
It is inconceivable tbat the plaintiffs could 
have agreed to advance the defendant 
Rs, 50,000 at therate of 6 percent. per 
annum simple. Such a rateis practically 
unheard of in mortgages where substantial 
security is given, and I cannot believe 
that any money lender would lend money 
on a mere note of hand to a financially 
embarrassed borrower at such an absurdly 
low rate of interest. In my view, the 
_defendant’s case was clearly false and the 
learned Subordinate Judge was perfectly 
right in rejestingit in ils entirety. In 
my view the learned Subordinate Judge 
was rightin holding that the agreement 
was to pay interest atthe rate of 18 per 
cent. per annum compoundable yearly, 
and such isthe rate of interest which he 
ought to have granted. 

For the reasons which I have given, I 
hold that the plaintiffs are entitled to 
interest at the rate of 1s percent. per 
annum compoundable yearly and I would 
accordingly allow this appeal with costs, 
and dismiss the cross objection with costs. — 

Manonar Lall, J.—I agree. 

5. f | Appeal allowed. 


Keamanan 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 64 of 1937 
December 19, 1938 i 
BENNET AND VERMA, JJ. 
Qazi NASIR-UD-DIN BAIDER— 
DRERNDANT— APPELLANT 
. versus 
RAGHUBIR PRASAD, PLAINTIFF 

AND ANOTHER— DEFENDANT —RESPONDENTS 

Easements Act |V of 1882), s. 12—Person claiming 
right of way as easement over another's land by pres- 
cription — Time during which third person was in 
possession of both person's lands, as tenant, if can be 
excluded from prescriptive period of 20 years. 

Section 12, Easements Act, does not lay down that 
during thetime that a person is in occupation of the 
building belonging to another as a tenant, he cannot 
acquirean easement over the adjoining land belong- 
ing to his landlord for the beneficial enjoyment of 
other immovable property, not his own, but belonging 
to some one else whose building also He happens to 
occupy for the time being asa tenant, 

Where a person claims a Tight of way agan ease- 
ment for the benficial enjoyment of his shop over the 
land of another and a third person becomes a tenant 
of both these persons’ shops, the period during which 
the third person was such tenant cannot be excluded 
from the period of ZU years during which the person 
claiming the right of way, claims to have enjoyed 
the right and acquired it us an easement by prescrip- 
tion. UditSingh v. Kashi Ram (1), Mant Chander 
Chuckerbutty v. Baikanta Nath Biwas \2)and Abdul 
Rashid v. Braham Saran (3), distinguished. 


' siop and that 


“land which was 


~ of “his 


1939 


F. C. A. from an order of the Civil Judge, 
Bareilly, dated January 28, 1937. 

Mr. G. S Pathak for the Appellant. 

Mr. B. Malik, for the Respondents. 

Verma, J.—Tne appellant before us is 
defendant No 1 in the suit which was for 
the removal of certain pillars and wire 
fencing and for other reliefs on the 
allegation that the plaintiff had acquired 


by prescription aright of wav over the 


land belonging to defendant No. 1 round 
which this fence had been putup by 
defendant No 1. The Court of first iu- 
stance dismissed the suit on a preliminary 
point, and the lower Appellate Court 
having disagreed with the first Court on 
that point, has remanded the case for 
the trial and decision of the other issues 
involved init. The appeal before us is 
directed against thé order of remand. 
The plaintiff and defendant No. 1 both 
own shopsina block of buildings, the 
plaintiff's shop lying tothe extreme south 
and that of defendant No. 1 being on the 
eXtreme north, with the shop of a third 
person intervening between the two. The 
7 enclosed by defendant 
No. 1 is situated immediately to the west 
of his shop and belongs to him. 

The case of the plaintiff is that he has 
got aright of way asan easement for the 
benefit of his shop over this land belonging 
to defendant No. 1 andthit the defend ant 
was nòt entitled to obstruct the enjoyment 

lis right by putting up the fencivg. 
Various pleas were raised in defence and 


several issues wera framed, but the trial ` 


Court dismissed the suit on.the sole ground 
that for a .certain number of years a 
man called Mul Chand was 2 tenant of the 
plaintiff's shop as well as of the defendant's 
this period must bə 


` excluded from the period of 20 years 


during which the plaintiff claimed to have 


_ enjoyed the rightof way and ~ acquired 


it as an easement by precription. If that 
pericd during which Mul Chand was a 


„ tenant occupsing both the plainiif’s and 


the defendant's buildings is excluded, 


„tke period during which the plaintiff has 


enjoyed the right of way falls shor: of 
20 years. Being of that Opinion, that 
Court did not consider it necessary to try 
the remaining issues. The lower Appellate 
Oourt has differed from the trial Court 
on this point and reversing the decree, 
has remanded the case for tne trial of the 
other issues. 


Having heard learned Counsel for the 


defendant-appellant, we have come to the 
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conclusion that the decision of the lower 
Appellate Court is correct. That Mul 
Chand was entitled, during the time that 
he was in possession of the plaintiff's 
shop as his tenant, to continue the enjoy- 
ment of the right of way over the 
defendant’s land on behalf of the plaintiff 
is not denied. Paragraph 1 of s. 12, 
Easements Act (V of 1882) lays down that 
rule. The learned Oounsel for the 
defendant-appellant refers, however, to 
para. 3 of that section whichrans as fol- 
lows ; 

“No lessee of immoyable property can acquire, 
for the beneficial enjoyment of other immovable 
property of his own an easement in or over the 
property comprised in his lease.” 

The argumentof the learned Counsel 
is that during the time that Mul Chand 
was in occupation of the building belonging 
to defendant No.1 as a tenant, he could 
not acquire an easement over the adjoin- 
ing land belonging to his landlord for the 
beneficial enjoyment of other immovable 
property, not his own, but belonging to 
some one else whose building also he 
happened to occupy forthe time being 
as a tenant. Butthis is not what the 
section lays down. The very first objection 
to the argument ofthe learned Oounsel 
is, that it has neither been alleged, nor 


. proved or found, thatthe land E F GH 
in question was comprised in the lease 


of the shop of defendant No. 1 to Mul 
Chand. The second objection to the argu- 
ment is that Mul Chand’s enjoyment of the 
right of way over this land of defendant 
No. 1 during that period was not for the 
bensficial enjoyment of immovable pro- 
perty belonging tohimself but was for 
the beneficial enjoyment of immovable 
property belonging to another, namely, the 
plaintiff. The learned Counsel has referred 
tos. 1) of the Act, and has relied on Ill. 
(b) to the section. Bat there is nothing in 
the section or in the illustration which 
supports him onthe point that he raises 
before us. The learned Counsel is unable 
to point to any section of the Act which 
affords him any assistauce whatsoever. 
He has referred to the casesin Udit Singh 
v. Kashi Ram (1), Mani Chander Chucker 
butty v. Baikanta Nath Biswas (2) and 
Abdul Rashid v. Braham Saran (3), but 
none of these casesis applicable to the 
ease before us and has no bearing on the 


(1) 14 A 185; A W N 1892, 38 (F B). 

(2) 29 0 363, 

(3)A I R 1938 All. 293; 175 Ind. Ces, 227; IL R 
(1938) All. 538; (1933) A L J 436; 1938 A L R 383; 10 
RA 653 (F B): 
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point raised. In our opinjon, the appeal 
has no force and we dismiss it with costs. 


: D Appeal dismissed. 
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PATNA HIGH COURT 
Appeale Nos. 665 and 666 of 1937 
February 9, 1939 
: JAMES AND Rc WLAND, JJ. 
SIDHESH WAR PRASAD SINGH 
—APPELLANT 4 


FANG rersus 
RAMCHARITAR CHAUDHURI anp 
ANCTAER— FLAINTIFES AND CTHERS— 
Derenpants— RESFONDENTS 

; Landlord and tenant — Suit for produce rent— 
„Burden of proof —No evidence before Court to form 
“estimate— Decree shall be passed so faras liability 
is admitted by tenant—Bihar Tenancy Act (VIII of 


-1934)— Suit for produce rent after Amending Act— 
. Period of limitation. 


. Ina suit for produce rent, it is for the landlord to 
prove the quantity of the out-turn and no decree can 
beclaimed except so far as liability has been ad- 

-mitted by the tenant, in the absence of any evidence 

-on thepaiton the landlord on which a Court cen 

„act in forming its estimate of the produce: Pratap 
Narain Jha v. Ramasray Pershad (2), relied on, 

Suits for produce rent instituted after the Bihar 

. Tenancy Amending Act came into force are governed 

- by one year's period of limitation. Reyasat Sheikh v. 
Gopi Nath Misset (1), followed. 

As. from the appellate decrees of the Sub- 
Judge, Gaya, dated May 28, 1937. 
Messrs, Baldera Sahay and Raj Kishore, 

_for'the Appellant, 

Mr..S. N. Rai, for the Respondents. 

_ Rowland, J.—The facis of the litigation 

and the histcry of the land which gave 
. tise to the rent suits leading to these 
, appeals are scmewhat complicated; but 
_the points arising for decision in the 

appeals are simple. The contention of the 

appellant who was defendant No. 1 in 
: Buit No. 349 of 1936 and was defendant No, 3 

in Suit No. 448 of 1936 was, to begin with, 
_ that the suit as framed was not maintain- 
| able because there were lands of more than 
one heldirg included in the suit. It was 
' also said that scme of the lands sued for 
were nogdi and some were bhauli. Alter- 
natively, it was contended that part of the 
. claim was barred by limitation and further 
“ib was said that the Courts below had 
- assessed the produce of the bhauli lands 
_ arbitrarily and not cn basis of evidence and 
“ ghould-bave passed adecree notin excess 
of the quantities of produce admitied by 
tle defendant. As to the first point, the 
2] pellant relies onthe previous history of 
the land.” There had been a number of 
raiyati holdings which had been purchased 
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in about the year 1922 by certain of the 
co-sharer proprietors, namely Prayag Singh 
alias Lal Babu and his nephew and cousin 
Kalika Prasad and Sheonandan Prasad 
Singh. The two latter persons subse- 
quently ‘ransferred their milkiat interest 
to Ali Sajjad who is impleaded 


apparent result of this will be that those 
purchased lands would remain in. the 
occupation of Ali Sajjad and Prayag Singh 
alias Lal Babu, in equal shares. There- 
after by a deed of gift, Prayag Singh 
transferred his interest in these lands to 
the appellant who thus became entitled 
along with Ali Sajjad to hold them subject 
to payment of the proportionate rent to the 
other ec-sharer maliks. Now itis said that 
although the interest of Prayag Singh was 
transferred to this defendant 
transaction, nothing in these proceedings 
has had the effect of amalgamating the 
several holdings so as to create a single 
holding in respect of which one suit can 
be instituted by the plaintifis for its rent. 
Now the question whether the ‘holdings 
were amalgamated or not, seems to me.to 
be substantially a question of fact and 
it has been held by both the Courts that 
the holdings have been amalgamated. 
The objection on .this ground to the 


maintainability of the suit,in my opinion, 


must fail. . 

The next point raised is that of limita- 
tion. Treating the lands in suit as one 
holding, we find that it is a holding for 
part of which cash rent is paid and for part 
of which produce rent; and it is, therefore, 
contended thatthe limitation applicable to 
a suit for rent of such a holding is governed 
by the Bihar Tenancy Act, Sch. III, Part I, 
Art. 2 (iii) (b). (it) where the rent is paid 
in any of the ways specified in sub-s, (1) 
of s. 40 and the period of limitation 
prescribed by the Act as amended in 
November 1934, is one year. Doubt was 
expressed at one time whether the shorter 
period of limitation was to be held 
applicable to suits for which the cause 
of action accrued before the passing or 
before the coming into force of the Act; 
but the doubt has been set at rest by the 
decision in Reyasat Sheikh v.. Gopi Nath 
Misser (1) where it was laid down that 
in suits instituted after the Amending 
Act came into force, the shorter period of 
limitation would be applicable. It is only 
necessary therefore to look to the date of 


(1b 20P L T 38; 180 Ind. Oas. 414; A I R 1939 
Pat. 122; 5 B R 398; 11 R P 510; 18 Pat, 1. 


by one. 


in : 


Suit No. 349 as defendant No. 2. The: 
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nstitution of the snit which-.in ‘each of the 
wo appeals is September’:14,° 1935. ‘This 
soncludes that the shorter’ period of. limita- 
tion will be applicable to these suits and 
the claim in. each suit in respect of the 
year 1840 and the claim in Suit No. 448 
for the year 1339 will be held to be barred 
by-time. Then as to the argument that 
the Courts have assessed the produce of 
the bhauli land arbitrarily and that theree 
fore, the ‘findings should rot be supported, 
we have been referred to Pratap Narain 
Jha v.. Ramasray Pershad (2) in which a 
Full Bench of this Court has laid dowa 
that ina suit for produce rent it is for the 
landlord to prove the quantity of the 
oute‘urn, and in the particular case, it was 
stated that ‘no decree can be claimed 
except so far as liability has been 
admitted by the defendants.” That isa 
statement of the position in the absence 
of any evidence on the part of the plaint- 
if on which a Court can act in forming 
its estimate of the- produce and the 
principle no donbt will apply if all the 
evidence adduced is found totally worthless. 
But in this case although the landlord's 
papers were found to be unreliable and 
suspected to be fabricated and although the 
patwari did not show any great degree 
of familiarity with the lands in suit or 
competence to estimate ‘accurately their 
produce, the Courts did have before 
them some material on which an ap- 
proximate estimate of the outturn could be 
based. There was the raibandi in batwara 
proceedings, there was the fact that 
the area was canal irrigated, thas the lands 
were fertile and not sandy and there 
were, of course, such admissions as have been 
made by the defendant himself. We 
cannot say that the finding as to the 
outturn in this case is a finding unsupported 
by evidence or one with which we should be 
entitled to interfere treating it as not a 
finding of fact for the purposes of second 
appeal. 

I would, therefore, allow the appeals in 
part modifying the decree of the Court 
below by dismissing the claim so far as it 
refers to the years 1339 and 1340 but affirm- 
ing the remainder of the decree. The 
plaintiff will get his proportionate costs in 
the first Court and the defendant-appellaat 
will have costs in proportion to his success 
‘in the appeal and second appeal. 

James, J.-J agree. 

D. Appeals allowed in part. 


. (2) 19 P L T 4; 173 Ind. Oas. 724; A I ‘R 1938 Pat. 
81: 4 B R 324; 10 R P 437; 17 Pat. 120, - , 
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CALCUTTA HIGH COURT 
Appeal No. 183 of 1936 
November 26, 1937 
BaRt ay anD Nasim ALI, JJ. 
GOBARDHAN OHANDRA RAY NASKAR 
— TRANSFERRBE—ÅPPELLANT 


versus 
KANAI LAL BANDURI ano oragrs— 
RESPONDENTS 

Provincial Insolvency Act(V of 1920), s. 4 (3;— 
Attachment of insolvent's property in execution of 
money decree—Claim of purchaser from insolvent to 
attached property dismissed for default — Subsequent 
proceedings under s. 4—Question of title, whether must 
be decided, 

A purchaser preferred s claim to the property on 
the basis of his purchase from the insolvent after 
the property was attached in execution of a money 
decree, That claim was not investigated but was 
dismissed for default : | 

Held, that the order dismissing the claim for 
default was neither final nor conclusive. It was 
not only expedient but necessary that the question 
of title to the property in question should be decided - 
inthe subsequent suit under s. 4, Provincial In- 
solvency Act. 


A. from the original order of the Addi- 
tional District Judge, Hooghly at Howrah, 
dated December 23, 1935. 

Messrs. Prafulla Kamal Das, Radhika 
Charan Chatterjee, Prem Ranjan Rat 
Chaudhury and Satya Charan Chandra, 
for the Appellant. 

Mr. Radhika Ranjan Guha, for the Res-. 
pondents. 

Nasim All, J.—This appeal is against 
the order of the Additional District Judge 
of Howrah, dated December 23, 1925, and 
arises out of a proceeding under s. 4, Pro- 
vincial Insolvency Act. The learned Addi- 
tional District Judge has made an order 
under sub-s. 3 of that section and has 
directed the Receiver-jn-insolvency to sell 
whatever right, title and interest the in- 
solvent might have in the property which 
was the subject-matter of the proceeding 
under 8. 4. Sub-section 3 of s. 4, Provincial 
Insolvency Act is in these terms : | 

“Where the Court does not deem it expedient or 
necessary to decide any question of the nature 
referred to in sub-s. (1) but has reason to believe 
that the debtor has a saleable interest in any pro- 
perty, the Court may, without further inquiry, Bell 


such interestin such manner and subject to such 
condition as it may think fit.” 


There is no express finding by the learned 
Judge that he had reason to believe that 
the debtor has a saleable interest in the 
property. The only reason in support of his 
order under subs. 3,is that the appellant 
who claims the disputed property on the 
basis of a purchase from the insolvent on 
August 14, 1930, preferred a claim to the 
attachment of the said property in Money 
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Execution Case No. 184 of 1930 in the first 
Court of the-Munsif at Howrah and allowed 
the said claim to be dismissed for default, 
_ on January 17, 1931. Apparently the Judge 
waa of opinion that as the appellant (the 
transferee), did not bring any suit under 
O. XXI, r. 63, for establishing his right to 
the property within the time prescribed by 
Jaw, the order of the executing Court reject- 
ing his claim as benamidar was final and 
consequently it was neither expedient nor 
necessary to decide the question of title in 
the present proceeding again. It appears, 
however, that, after the claim case was dig- * 
missed for default, the execution case itself 
was dismissed and the attachment was 
withdrawn on February 27, 1931. The 
appellant was not therefcre bound to insti- 
tute a regular suit fer selting aside the 
order made in the claim case. The position 
then is that the appellant preferred a claim - 
to the property on the basis of his’ purchase 
from the insolvent after tte property was” 
altachedin execution of a money decree. 
That claim was not investigated kut was 
diemissed for default and tbe order dia-’ 
missing ‘the claim for default is neither 
final nor conclusive. Under the, circum- 
stance, we are of opinion, that it is not only 
expedient but necessary that the question’ 
of title tothe preperty in question ‘should 
be decided in the present suit under s. 4, 
- Provincial Insolvency Act, = 
“The result therefore is that this appeal 
is allowed. The order of the learned Addi- 
tional District Judge dated December 23, 
1935, is set aside and the case is sent back 
to him. He is directed to investigate the 
question of the appellant’s title to the dig- 
puted property under s. 4 (1), Provincial 
Insolvency Act, according to law after 
giving the parties sufficient opportunity to 
adduce evidence in support of their respec- 
tive cases. Costs inthis appeal will abide 
the result, hearingefee being assessed at two 
gold mohurs. ; b kih 
Bartley, J —I agree. 
JB. Appeal allowed. 
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LAHORE HIGH COURT 
Civil Revision No. 511 of 1938 
October 13, 1938 
Tex CHAND, J. 

SINGH A—Deptor—PertirionsE 


versus 
CHIRANJI LAL AND ANOTAER— CREDITORS 
- —RESFONDENTS 
Provincial Insolvency Act (V of 1920,8, 9 (c)— 
Debtor making oral gift of property to defeat or 
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delay creditors—Act of insolvency, wheter occurs 
when possession is given te donee or when report for 
mutation ie made. - 

Under Hindu Law as well as the Customary Law, 
a gift is not valid unless it is accompanied by 
delivery of possession of the subject of the gift from 
the donor to the donee. ‘ 

Where, therefore, a 


creditor makes. an oral gift of 
all his property, in 


order to dèfəkt or delay the 
creditors, an art of insolvency occurs on the day when 
possession of the.property is handed ‘over tothe donee 
and not when the debtor makes a report of the gift 
tothe patwari, Amin Chand. v.. Duni Chand (1) 
and Nur Mahomed v. Lal Chand (2), distinguish- 


®© 


d. f - 
0. R. from an order -of the Additional- 
District Judge, Hissar, datéd March 3, 
1938. ` i iets | 

Mr. Prakash Chandra Jain‘ for Mr. 
Shamair Chand, for the Petitioner. `- 

Mr. F. C. Mittal, for the Respondents. 

Order.—On July 30, 1936, Chiranji Lal, 
who is admittedly a>creditor of Singha, 
applied that Singha be adjudicated an ingol- 
vent. The act of insolvency alleged was 
that Singha had gifted the whole of his pro~ 
perty to his three sons with intent to defeat: 
and delay hiscreditors. The giftin question’ 
was an oral ove in respect of which a report, 
had been made by Singha to the patwari?6n 
April 14, 1986, on which mutation had 
been sanctioned by the revenue officer-on - 
May 9, 1936. : The Insolvency Judge dismiss- ` 
ed the creditor’s application on the ground _ 
that the act of insolvency must be taken 
to have “oecarred” on April 14, 1936, when 
the report to the patwari was mado by the 
donor and thai as that was more than three 
months from the date of the presentation 
of the petition on July 30, 1936, the 
creditor was not entitled to present it 
under s. 9 (c), Provincial Insolvency Act, 
On appeal the learned District Jndge has 
held that the critical date was the date 
when the mutation was sanctioned on May 9, 
1936, as it was on that- date that the 
possession of the gifted land was transferred 
to the donees and the gift compeleted. 
He accordingly granted the creditor's 
application and adjudicated Singha as 
insolvent. pal we 


On revision, it is contended on behalf 
of Singha that the alleged act of insolvency 
in this case must be held to have 
“occurred” on the date when the donor 
made the report to the patwart and not 
on the date when the mutation was sanc- 
tioned. In support of this contention, 
reliance is placed upon Amin Chand v. 
Duni Chand (1) and Nur Mahomed v. Lal 


(1) A I R 1936 Lah. 923; 169 Ind. Gas. 32;39P LR 
359; 9 R L 724. ai y 


aaa te 


~ 
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Chand (2). In my opinion, this contention 
is “without force; and the rulings cited are 
clearly distinguishable. In Amin Chand 
v. Dunt Chand (1), the transfer in question 
was mortgage which was completed at 
the time when the report to the patwari 
was made. In Nur Mahomed v. Lal Chand 
(2), the -transacticn- was a gift but it 
appears that: possession had been transferred 
at -the-time when the report to the patwart 
was made. In the present case, there is 
no allégation that possession of the gifted 
property had been transferred to the 
donees on April 14, 1936. The report by 
the patwari is silent on the point. On 
the other band, the order of the Tahsildar, 
dated-May 9, 1936, sanctioning the mutation 
indicates that it was on that date that 
possession was handed over. If this be 
so, there can be no doubt, that the gift 
was completed on May 9, 1936. Under 
Hindu Law as well as the Customary. Law, 
à gift is not valid unless it is accompanied 
by delivery of possession of the subject 
of the gift from the donor to the donee: 
“Mull's Hindu Law, para. 358 and Rattigan’s 
Oustomary Law, Para. 60. This being 80, 
it must be held that the-act of insolvency 
occurred on Vay 9, 1936. The creditor's appli- 
cation made on July 30, 1936, therefore 
fulfilled the requirements «fs. 9, Provincial 
Insolvency Act. “The decision of the learned 
District Judge on this point is correct. 
No.other . point was raised before me. 
The petition for révision fails and is dismiss- 
. ed with costs. 
8. ; Petition dismissed, 


(2) A TR 1925 Lah, 436; 90 Ind. Oas. 251;25P LR 
601; 7 L LJ 201, 
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PATNA HIGH COURT 
Appeal No. 39 of 1938 
December 22, 1938 
Wert, J. 
KALT PRASAD SINHA, CHAIRMAN 
BUXAR MUNIOCIPALITY—Drrenpant 
APPELLANT 
versus : 
BADRI NARAIN SAHU AND OTHERS— 
PLAINTIFFS — RESPONDENTS 
, Bihar and Orissa Municipal Act (VII of 1922), 
88.117, 115, 12— Case of one Ward heard by committee 
- directed to hear cases of different Wards—dJurisdic- 
~ tion, tf ajfected—Mere fact that objection was heard 
: by’ committee of two Commissioners only, whether 
_ affects. validity of assessment — 9. 115, if relates to 
latrine taxes also — Suit regarding validity of pro- 
ceedings of Municipal Commissioners, whether can be 
- brought in the name of the Chairman—Such mistake, 
~t whether gaes to the very root of action — Corporation 
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—Suit against—Attack on thevalidity of proceedings 
must be clearly defined and proved. 

All that the Bihar and Orissa Municipal Act pro- 
vides is that the objections should be heard by a 
committee consisting of not less than three Com- 
missioners. It may be a domestic or internal arrange- 
ment of the Municipality in assigning cases of one 
Ward to one committee and another Ward to another 
committee. But, it is purely domestic and inno way 
affects the jurisdiction. There is nothing in the Act 
to prevent the Municipal Commissioners from 
arranging their business in whatever way they desire 
eo longas they comply with the provisions of the 
Act, and the fact that the objection regarding cases 
of one Ward were heard by the committee which was 
directed to hear cases regarding different Wards does 
not go to the root'of the jurisdiction [p. 454, col, 14 

Section 117, Bihar and Orissa Municipal Act, ia 
quite clear that the objection should be heard and 
determined by a committee consisting of not less 
than three Commissioners. The mere fact that the 
decision was by a majority and that the two mem- 
bers of the committee who heard the objection were 
unanimous in their decision makes no difference. 
But again it does not go to the root of the validity of 
the assessment but merely entitles the plaintiff to a 
declaration that the particular objection to the asaess- 
ment which is objected to is invalid. |p 438, col, 2) 

Section 115 relates not only to taxes on persons 
but also to latrine taxes: in other words, it is a 
“genergl provision” as stated at the head of s. 113 
“relating to assessment”. [p. 459, col. 1.] 
~ By s. 12, Bihar and Orissa Municipal Act, the 
Commissioners become a legal entity which legal 
entity isnot represented by the Ohairman; although 
reference is made to the Chairman from time totime 
in the Act, he is a person who apart from such 
reference, is unknown to the law, is not a legal entity 
but is merely a person. Ifthe Chairman is sued, the 
plaintiff is entitled to relief only against him, In no 
sense of the word could he be held to be the represent- 
ative for the purpose of the proceedings of the Munici- 
pal Commissioners, and there is no justification on 
principle or on authority or under the Act itselfto 
entitle a party to seek his relief against the Oom- 
missioners by bringing an action against the Ohair- 
men. Itis not merely a mistake of form but it goes to 
the very root of theaction. S. A, No, 108 of 1933, 


“In re Hodges (2) and Syed Ameer Sahib v, Venkata. 


rama (4), relied on. Jogendra Nath v. Tollyguny 
Municipality (3,, dissented from. [p, 459, col, 2.) 

An attack on the validity of the proceedings of a 
statutory body lika a Municipal Committee, must ba 
clearly defined and clearly proved and the particulars 
of the matters complained of must be given. Radha 
Kishen Jaikishan v. Khandwa Municipality (1), 
relied on, 


A. from the appellate decree of the Ad- 
ditional Sub-Judge, Arrah, dated Septem- 
ber 20, 1937. 

Mr. B. P. Sinha, for the Appellant. 

Messrs. S, N. Bose and Kanhayaji, for the 
Respondents. 


Judgment.—Thə appeal by the defen- 
dant and the cross-appsal by the plaintifs 
arise out of an action against waat is 
said to be the Buxar Muaicipality for a 
declaration that the imposition of latrine 
taxes on the plaintiff's holdings were illegal 
and ultra vires and for recovery of the 
suma which had been paid with respact 


458 


thereto by the plaintiff-respondent. These 
Sums are said to have been recovered by 
the Municipality under a distress warrant. 
It appears that there were three holdings of 
the plaintiffs in Ward No. 2 and one in 

ard No. 1. It appears that by some mis- 
take of the plaintiffs themselves in the fret 
instance one of these holdings was deserit- 
ed as being in a Ward other than the Ward 
In which in fact it was situate It also 
appears from tLe judgment that at the 
time the objection was filed under s. 116, 
Bihar and Orissa Municipal Act, a clerk or 
some person in office of the Municipality 
made a note correcting the mistake with 
regard to the number of the Ward. But 
although that note bad been made, yet the 
case, it is alleged by the plaintiff, was put 
before „a wrong committee and therefore 
the objection was not considered. Under 
8. 117 of the Act, provision is made for the 
hearing of these objections to assessment 
by a committee of not less than three Com- 
missioners with the proviso that n> Com- 
misesicner from the Ward for which he 
was elected was to be appointed a mem- 
ber of the committee to hear such objec- 
tions. No question arose as regards that 
matter. The section also provides for the 
method of hearing these objections such as 
taking evidence, ete, In my judgment, there 
is no substance in the point. All that the 
Act provides is that the objections should 
be heard by a committee consisting of not 
less than three Commissioners It may be, 
what I might describe, a domestic or inter- 
nal arrangement of the Municipality in 
assigning cases of cne Ward to one com- 
‘mittee and another Ward to another com- 
mittee. But, it is purely domestic and in 
no way affects the jurisdiction. There is 
nothing in the Act to prevent the Munici- 
. pal Commissioners from arranging their 
business in whatever way they desire so 
long as they comply with the provisions of 
the Act, and the fact that the objection 
was heard by the committee which was 
directed to hear Ward No. 2 cases instead 
of the committee directed to hear Ward 
No. 3 cases or Ward No. 1 cases, does not 
go to the root of the jurisdiction. 

But there is another point which perhaps 
is somewhat more serious. It is said that 
the committee hearing one of these objec- 
tions at the time consisted of two members 
only and not three. Tnis is not a case of 
vacancy occurring under s. 37 of the Act. 
Had it been so, a nice point would have 
arisen, namely whether the fact, that two 
only of the Commissicners formed a com- 
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mittee to hear the objection, made their 
action invalid. But the section seems to me 
to be quite clear that the objection should 
be heard and determined by a committee 
consisting of not less than three Commis- 
sioners. The mere fact thit the decision 
was by a majority and that the two mem- 
bers of the committes who heard the objec- 
tion were unanimous in their decision 
makes no difference. But again it does not 
go to the root of the validity of the assess- 
ment but merely entitles the plaintif to a 
declaration that the particular objection to 
the assessment which is objected tois in- | 
valid. He (the plaintiff) would be much in ` 

the same position if the Court were to issue 
a prerogative or a writ of maniamus or 
prohibition writ, and if it were made abso- 
lute, it would go to affect the validity of 
the particular matter with regard to which 
the writ was issued but not the assessment 
itself. Therefore, in this case, if the plaintiffs 
succeed, they would be entitled to have their 
objection re-heard or heard and determined 
according to law in accordance with s. 117, 
Bihar and Orissa Municipal Act. Whether 
the plaintiff would be entitled to recover: 
the sums already paid would be perhaps 
not a very substantial question, because 
although for the time being he might be 
entitled to recover suc’) sums, but if his ob- 
jections were ultimately overruled, he would 
be liable for the latrine taxes which were 
the subject matter of his objactions under 
s. 117. The learned Judge in the Court below 
has come to the conclusion that, as the 
Revisional Committee (as he describes it) 
was entitled to dec'de by a majority, there- 
fore, as I have already said, on that ground 
the objection in this case must be overruled, 
The reason given by the learnei Judge is 

not, in my opinion, & Valid one. + 


A furthəsr point made by the plaintiffs 
was that there was no notice under s. 115- 
of the Act. It was contended by Mr, Sinha 
on behalf of the defendant Municipality 
that s. 115 had no reference to latrine 
taxes. Section 115 refers to assessment 
lists under ss. 89 and 103 of the Act. Now 
s. 69 finds a place in that part of the Act 
dealing with assessment of taxes on persons 
and s. 105 finds place in that part of the Act 
which deals with assessment of taxes on the 
annual value of holdings, and I do not think 
it is disputed that the latrine tax is based 
on the annual value of tne holdings, This 
I think is clearly estab'ished by reference 
to s. 100 of the Act which provides : 

“Any tax which is assessed on the annual value 
of holdings other than the latrine tax, shall, sub- 
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ject to the provisions of ss. 133 and 134, be payable 
by the owners of the holdings within the Muni- 
cipality.” : 
- [ repeat that there can be no dispute 
about that point in my judgment. Sec- 
tion 115 therefore relates not only to taxes 
on persons but also to latrine taxes: in other 
words, jt is a “general provision” as stated 
at the head of s. 113 “ralating to assess- 
ment.” So far as the other objections are 
concerned, that is to say, notices of meet- 
ings and so forth, the learned Judge has, 
in my opinion, correctly decided the case 
against the plaintiffs on two points: first 
that it was for the plaintiffs to establish to 
his satisfaction that no such notice was 
served; and, secondly, that particulars cf 
the matters complained of had to be given 
in view of the decision of their Lordships 
of the Judicial Committee of the Privy 
Council in Radha’ Kishan Jaikishan v, 
Khandwa Municipality (1), 
For the purpose of dealing with this 
question as to. the value of the proof of 
these matters given by the plaintiffs, 1 
perused the evidence which was given in 
this regard. It must be made clear that my 
perusal was for no purpose of deciding the 
question: of fact but for deciding whether 
tne learned Judge in point of law was wrong 
Jin the conclusion at which he arrived. The 
. passage to which J refer is found at p. 1314 
-of the report, Radha Kishan Jaikishan v. 
ir sha Municipality (1), where itis said 
“that : 
‘ “Jt is well-established that any such attack on 
‘the proceedings on a statutory body, such as the 


committee, must be clearly defined and clearly 
“proved.” > ` 


First, as regards the other objections to 
. which reference has been made, they_ have 
- neither been clearly defined, nor have they 
‘been clearly proved as the learned Judge 
_holds. I bave dealt generally with the 
: appeal and the cross-appeal without stating 
specifically -each of the points taken. 
< NowIcome to a very substantial ques- 
. tion raised by the appellants. the Municipal 
: Commissioners, I have used the expressicn 
' ‘Municipal. Commissioners’ although strictly 
| §pesking Municipal Commissioners are not 
before the Court: in this case the plaintiffs 
- sued the Chairman of the Buxar Munici- 
‘ pality. It is contended by Mr. Sinha on 
_ behalf of the appellant that the action is 
, nob maintainable. The point seems to me to 
be perfectly clear and is unarguable. In 
- support-of the contention I have been refer- 
(1) 611 A 125; 147 Ind. Cas. 894; A I R 1934 PO 62; 


30N L R121; 6 R PO 90; (1934) M WN 546; 66 ML 
J 561; 39L W 39(P 0). 
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red to the decision of my brother James in 
an unreported case, Sec:nd Appeal No. 108 
of 1933 Chairman, District Board, Saran 
v. Ambica Rai. There the action was 
against the Chairman for an alleged tor- 
tious act. James, J., in the course of his 
judgment, made this statement : 

“For Mr. Sinha'’s second point the plaintiffs 
should have instituted their suit either against 
the District Board or against the Ohairman who 
actually sanctioned the prosecution. Tae suit was 
in form a suit against the Ohairman personally, 
It is the Chairman's personal failure to visit the 
place which is imputed as implying malice in the 
plaint. It is the Chairman's personal liability 
which is dealt with in the written statement ; but 
the Chairman himself could no more be personally 
liable for the torts of bis predecessor than the 
overseer who may have succeeded S:ikhdeo Narain, 
the defendant in this case, could be personally lieble 
for Sukhdeo Narain’s tort.” 

Section 12 of the Act provides ; 

“There shall be established for each Municipality 
a body of Commissioners who shall be a body 
corporate by the name of the Municipal Commis- 
sioners of the place by reference to which the 
Municipality is known, having perpetnal succes- 
sion and a common seal, and may by that name 
sue and be sued.” i 

1 am not concerned here with the exact 
meaning or significance of the word ‘may’ 
in the sentence “and may by that name 
sue and be sued.” It is unnecessary for me 
to decide whether the ‘may’ ag in some 
statute, must be construed as ‘shall’. But 
taking the meaning at its face value it 
certainly would connote this that the plain- 
tiff in an action of this kind has the option 
of suing the Municipality as a body cor- 
porate. If he fails to do that, his only 
other alternative would be (I do not decide 
tLis point expressly) to sue each one of the 
Oommissioners, joining them as party defen- 
dants. But the real point is that by the 
section the Commissioners become a legal 
entity which legal entity is not represented 
by the Chairman; although reference is 


-made tothe Chairman from time to time 


in the Act, he is a person who apart from 
such reference is unkown to the law, is 
not a legal entity but is merely a person. 
If the Chairman is sued, the plaintiff is 
entitled to relief only against him and that 
is clearly not the plaintiff's case here. In 
no sense of the word could he be held to 
be the representative for the purpose of 
the proceedings of the Municipal Commis- 
sioners, and there is no justification on 
principle or on authority or under the Act 
itself to entitle a party to seek his relief 
against the Commissioners by -bringing an 
action against the Chairman. In my judg- 
ment it is not merely a mistake of form 
but it goes tothe very root of the action. 
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In In re Hodges (2), a similar point was 
decided. There the secretary of a company 
took out debtor's summons against one 
Hedges. The summons read that, unlass 
within three weeks Hodges paid to B. 
Leathler, the Secretary cf the Leeds & 
County Loan and Investment Oompany, 
Limited, the sum claimed, he would have 
committed an act of bankruptcy. The objec- 
tion was taken that no debt was due to 
B. Leathley and that the summons could 
not be taken out by a servant fora debt 
due to his master even although he was 
authorised to collect ; in other words, he in 
no sense represented, for the purposes of 
the litigation, the Leeds & Oounty Loan 
and Investment Company, Limited, Lord 
Selborne pointed out in his judgment that 

“summons is a special stututory proceeding involv- 


ing important consequences, and all proper forms 
must be complied with,” 

and allowed the cbjection. It was treated 
asan unarguable point that if an incor- 
porated company was to take out proceed- 
‘ings it was to do so in its own name. 
Likewise, if an incorporated body is to be 
sued, both cn principle and by reason of 
8.12 of the Act the corporate body must 
be sued: and not the Chairman. There isa 
decisicn of the Calcutta High Court in 
Jogendra Nath v. Tollygunj Municipality 
(3), where the followiug observations were 
made; 

“Asto the first point, namely that the suit is 
bad inasmuch as the plaintiff sued the Ohirman 
of the Municipal Corporation, we are of opinion 
that it is a technical flaw and no importance 
should be attached to it.” 


With great respect to the learned Judges, 
I do not agree with that view. If you have 
a cause of action against A, you cannot 
succeed by bringing an action against B. 
It is not a technical fiaw but it goes to 
the very root of the matter. The learned 
.Judges of the Madras High Court have held 
ascordingly in Syed Ameer Sahib v. Ven- 
katrama (4), a case brought under the 
Local Boards Act (Madras), 1884. In my 
judgment the objection taken by Mr. Sinha 
on behalf of the Municipal Commissioners 
must prevail. It was contended by Mr. 
Bcse on the other hand that in the proceed- 
ings in the form in which they were 


taken, the Commissioners appeared. Exactly | 


-what was meant by that I fail to under- 
stand. Whether they, filed vakalatnamas 
and were represented by Advocates or whe- 
ther they appeared physically in Ovurt or 

(2) (1873) 8 Ch. A 204, 

38) 42 G W N 768; 181 Ind. Oas. 762; A I R 1939 Cal, 
178; 68O LJ 267; 11 R C 852, 

(4) 16 M 296, 
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whether they appeared in the proceedings 
is quite immaterial. The question is, whe- 
ther in fact the body against whom relief 
was sought had been sued. There is only 


one answer to that question that they had 
not. 


In my judgment, therefore, the suit faiis 
and the appeal is allowed and the cross- 
appeal is dismissed. There will be no ccsts 
either in the appeal or in the cross-appeal 
in any of the Courts, asthe point might 
have been taken in the trial Court and the 
plaintiffs would have had an opportunity 
to put the proceedings in order. Leave to 
appeal is refused. f 


B. Appeal allowed, ° 
Cross-appeal dismissed. 
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LAHORE HIGH COURT 
Second Civil. Appeal No. 426 of 1938 
September 29, 1938 

Butog, J. 

ILAHI BAKHSH-— PLAINTIPF— APPRLLANT 
f versus 

KALU MAL AND OTAERS—DEBENDANT3— , 

RESPONDENTS , i 

Registration Act (XVI of 1908), s 50—Sale of 
vacant site to neighbour by unregistered’ deed— 
Vendee taking possession and stacking fodder there- 
in—Subsequent. registered mortgage in favour of 
another— Possession by ,vendee, if tantamount 'to 
notice—S. 50, scope of—Registered deed takes effect 
in competition with prior .unregistered deed 
even when unregistered deed has taken effect: by 
delivery of possession. ` ' 

A ‘person who takes the same property by a 
registered deed, with full knowledge of the pre- 
vious transaction, is obviously party to the vendor's 
fraud_and consequently:in.. such a case he cannot 
succeed merely on the strength of his registered 
deed. Delivery of possession , may amount to notice 
of the previous title and the subsequent alienee 
may fail owing to such notice but that would 
-depend upon the nature and circumstances of the 
possession under the prior title. Shankar Das-v. 
Sher Zaman (1), Krishnamme v. Suranna (4) and 
Narain Chunder v. Data Ram. Roy (5), relied on. 

In pursuance of an unregisered sale in favour 
of a neighbour, the vendor delivered the possession 
of the vacant site to the vendee, who began to 
stack his fodder and tie his cattle there. A year 
afterwards the vendor mortgaged the same site to 
another person by a registered deed: 

Held, that the possession of the vendee was 
not tantamount to “notice” of his right under the 
sale-deed, so as to put the mortgages on enquiry. 
Consequently the mortgagee was entitled to pre- 
ference for his registered mortgage-deed over the 
prior unregietered gale-deed in favour of vendes 
on the strength of the provisions of s. 50, Registra- 
tion Act. Shankar Das v. Sher Zaman (l) and 
Nani Bibi v. Hafizullah (6), explained. 

The wording of s. 50 would seem prima facie 
to apply to previous unregistered deeds, whether 


: mortgage and got a decree. 
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they have taken effect by delivery of possession 
or not: it would be unduly restricting the scope 
of the section to say that it does not apply at 
all, when the previous unregistered transaction 
has taken effect by delivery of possession. Narain 
Chunder v. Data Ram Roy (5), relied on Kuppu- 
swami Goundan v. Chinnaswami Goundan (2) and 
Asgar Ali v. Dost Mohamad (3), dissented from. 

S. C. A. from the decree of the Senior Sub- 
Judge, Hoshiarpur, dated January 18, 1938. 
i Mr. Mohammad Munir, for the Appel- 

ant. 
E D. N. Aggarwal, for Respondent 

0. 1, 

Judgment.—The material facts of the 
case giving rise to this appeal are as 
‘follows: Defendants Nos. 2 and 3 sold the 
-Vacant site in dispute to plaintiff Ilahi 
Bakhsh by an unregistered deed on Sep- 

‘tember 30, 1922, for a sum of Rs. 99. 


. Thereafter they mortgaged the same site 


(without possession) in favour of Kalu Mal, 


‘defendant No. 1, by a registered deed, dated 
‘October 29, 1923, for a sum of Rs. 250. 


‘It is alleged that possession was delivered 


| to Ilahi Bakhsh after the execution of the 
-deedin his favour and that he began to 


stack his fodder ard tie his cattle there. 
In 1936 Kalu Mal sued on the basis of his 
When he tried 
to sell the property in execution, Ilahi 
Bakhsh objected on the basis of the sale 
in his favour. The objection was dismissed 


. whereupon” he instituted the present suit 


for a declaration as to his title. Kalu Mal 
claimed preference for his registered mort- 
gage deed cover the prior unregistered sale 
deed in favour of the plaintiff on the 
strength of thë provisions of s. 50, Regis- 
‘tration Act.” The trial Court decreed the 


` suit. On appeal the learned Senior Sub- 


a 


ordinate Judge dismissed it holding that 
the alleged possession of the vacant site 
obtained by llahi Bakhsh was not of such a 
nature, as-could be held to be tantamount 
to*'notice” of the present plaintiff's rights 
under the sale deed. In support of this 
decision: he relied upon a.Full Bench ruling 
of the Punjab Chief Ovurt reported in 


‘Shankar Das v. Sher Zaman (1). 


Plaintiff has come up in second appeal 
and the learned Counsel who appeared for 
him has taken up a two-fold position. It 
was urged by him that the transaction of 
sale having been completed by delivery 
of possessior, there was no question of the 
subsequent mortgage "taking 
against it and hence s 50, Registration Act, 
did not apply. In su; port of this conten- 
tion reliance. was placed particularly on 


(i) 56 P R 1900;26P L R1900 (FB) 


itani Gakuen v. KALU maL (LAH) 
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Kuppuswami Goundan v. Chinnaswami 
Goundan 2) and Asgar Ali v. Dost Muham- 
mad, 44 Ind. Cas. 351(3.. Secondly, it was 
contended that the possession obtained by 
Ilahi Bakhsh should be presumed to be 
evidence of his title under the deed. 

The point is not free from difficulty. So 
far the wording of s 50, Registration Act, 


‘is concerned, it provides in unqualified 


terms that a subsequent registered deed 


Shall “take effect” as against a previous 


unregistered deed. No exception is made 
even in support of a vendee, who takes the 
property with actual knowledge of the pre- 
vious traneaction. But almost all the Courts 
in India have now superimposed this excep- 
tion on the section, as the contrary view 
would obviously promote fraud and would 
be opposed to equity and good conscience. 
A person who takes the same property by 
a registered deed, with full knowledge of 
the previous transaciion, is obviously party 
to the vendor's fraud and consequently it 
has been held that in such a case he cannot 
succeed merely on the strength of his regis- 
tered deed: ef Krishnamma v. Suranna 
(4), Shankar Das v. Sher Zaman (1) and 
Narain Chunder v. Data Ram Roy (5), 
etc. In the present case, there is no 
evidence to show that the subsequent marte 
gagee had actual notice of the previous 
sale in favour of the plaintiff Ilahi Bakhsh. 
The plaintiff merely relied upon the deli- 
very of possession as equivalent to such 
notice ; but the learned Senior Subordi- 
nate Judge has held that even if possession 
was delivered, the possession of the vacant 
site, in the circumstances of this case, 
cannot be held to be sufficient notice of 
the previous transaction; for open sites in 
villages are frequently used by neighbours 


‘who have no title for tethering cattle or 


stacking hay, etc. The learned Counsel 
for the pl.intiff-appellant relied on the 
remarks in Shankar Dus v. Sher Zaman (1), 
at p. 215 of Robertson, J. who said that 

“where it is shown that the original transferee 
was in possession under his transfer at the time of 
the second conveyance, it is to be presumed that 
the second grantee had notice of the prior title or 
conveyances.” 


But the learned Judge himself has made 
his position clear in the earlier part of 
hisjudgment by observing that it would 
be going too far to say that possession of 
the jiret transferee must always amount to 
notice. This was also the view taken in 
ee I R 1928 Mad, 546; 111 Ind. Cas. 677; 28 L 


(3) 44 Ind. Oas. 334; A IR 1917 Pat 80, 
(4) loM 1483,;3 M LJ 54. FB) 
(5) 8 O 597; 10 OL R atl FB.) 
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Nani Bibi v. Hafizullah (6). The nature 
and circumstances of the possession must 
therefore be considered. In the present 
instance, the property transferred was an 
open site. The plaintiff was admittedly a 
neighbour and it was not disputed that the 
village neighbours do use frequently open 
site not belonging to them for tying 
cattle and stacking hay, etc. The mort- 
gage in favour of Kalu Mal was effected 
only about a year afterwards. There is no 
clear evidence on the record that the plain- 
tiff was actually tying his cattle or stacking 
his hay on the site during the days 
preceding the mortgage; but even if he 
-was, tbis sort of possession cannot be 
considered to he sufficient to put Kalu Mal 
on enguiry as regards plaintiff's title. I 
am therefore of opinion that the view taken 
by the learned Senior Subordinate Judge 
was justifiable in the circumstances of the 
case and there is no ground for interfering 
with the finding in second appeal. 


As regards the other contention of the 
learned Counsel for the appellant, viz., that 
the unregiatered sale having been followed 
_ by possession, the sale had already ‘taken 
effect, that in the circumstances there could 
be no question of the subsequent mortgage 
‘taking effect’ in competition with it, and 
consequently the provisions of s. 50 were 
inapplicable in terms. I must say with all 
respect, that I find some difficulty in follow- 
ing the reasoning adopted in Kuppuswami 
_Goundan v. Chinnaswamt Goundan (2) and 
Asgar Ali v. Dost Muhamma/, 44 Ind. Oàs. 
354 (3). Section £0 says that a registered 
document shall ‘take effect’ as regards the 
property comprised therein, against every 
unregistered document relating to the same 
property. The wording would seem prima 
facie to apply to previous unregistered 
deeds, whether they have taken effect by 


delivery of poseession cr not: cf Narain 


Chunder v. Data Ram Roy (5). As at 
present advised, I think that it would be 
- unduly restricting.the scope of the section 
to say that it does not apply at all,- when 
the previous unregistered transacticn has 
taken effect by deiivery of possession. Of 
course, delivery of possession may amount 
to notice of the previous title and the 
subsequent alienee may fail owing to such 
notice as already pointed out; but that 
would depend upon the nature and circum- 
stances of the pcssession under the prior 
title. On the above findings, I dismiss the 


(6) 10 O 1073, 


e 
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appeal, butin view of all circumstances, I 
leave the parties to bear their costs. 
D. Appeal dismissed. 


etn, 


CALCUTTA HIGH COURT ih 
Oivil Revisions Nos. 1672, 1673 and 1708 ` 
of 1937 
January 18, 1938 
S. K. GHosz AND Nasim ALI, JJ. 
SAILABALA DAS JAYA-—HETITIONER 


versus . ; 
NITYANANDA SARKAR, MUKTEAR, | 
PABNA— DRroREE-HOLDER—OpPPCSITE Party 
Bengal Agricultural Debtors Act (VII of 1936), 
8, 84—Notice under, received by Court—Jurisdiction 
of Civil Court to decide whether debtor is debtor with- 
in meaning of Act. ; 
Where a Court receives a notice under 8. 34, Bengal 
Agricultural Debtors Act, and no sale has taken 
place and the debt still exists, so that there: is, in 
fact, a proceeding with regard to the debt which has 
been included in the application under 8.8 or in the 
statement under sub-s. (l) of s, 13, asthe case may be, 
the Civil Court has no jurisdiction to decide the 
question whether the debtor isa debtor within the 
meaning of the Agricultural Debtors Acts. The 
Act has setup a special ‘tribunal for the deter- 
mination of the question whether the person is.a 
debtor or not and that determination is final, It 
would be inconsistent with the provisionsof the Act 
to hold that the Civil Oourt is to go into and decid 
same question.  ~- R Gi A 
Mr. Krishna Kamal Moitra, for the 
Petitioner. - oe : 
Mr. Surajit Chandra Lahiri (in No. 1672), 
Dr. Radha Benode Pal and Mr. Jatindra 
Nath Das (No. 1 in No. 1673), Messrs. 
Jatindra Ch. Lahiri (No.2 in No. 1673) and 
Rabindra Nath Chaudhuri (in No..1703), 
forthe Opposite Party. . 0: og 
- S. K. Ghose, -J.--Ciyil Revision ; Cage 
No. 1708 in 1937 arises out of a money 
suit. The other two civil revision cases 
arise out of two execution cases. In all these, 
Cases notices were received by the Oourt 
for stay of- proceedings. under. s. 34, 
Bengal Agricultural Debtors Ast, 1935. 
The Court thereupon called upon the party 
concerned to prove that he was an agri- 


-cultural debtor within the meaning of the 


Bengal Agricultural Debtors Act. In the 
money suit the. defendant was absent, In 
the other two cases the applicant petitioned 
questioning the jurisdiction.. of the, Civil 
Court to make an inquiry of that nature. 
In each case the Court decided that. it 
had jurisdiction and held that the party 
concerned was not an agriculturist so as to 
attract the operation of; the Bengal Agri- 
cultural Debtors Act, : In that .view itm 
declined to stay the proceedings. ‘The 
money suit was decreed ex parte. Ageing» 
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these orders these three Rules have been 
obtained. 

The question which is common to all the 
three Rules is whether the Civil Court has 
jurisdiction to decide the question whether 
the debtor is a debtor within the meaning 
of the Bengal Agricultural Debtors Act. 
A question of a similar nature was dis- 
cussed by this Bench only recently in 
Oivil Revision Case No. 1539 of 1937 
since reported in Harish Chandra v. 
Chandra Nath (1). The present three cases 
are sought to be distinguished on this 
ground that the Settlement Board has not 
yet come to any decision on the point and 
it is contended that when a Court receives 
notice for stay under s. 34, it is within 
its competence to dscide whether the 
debt with regard to which the suit or 
preceeding is pending is such as to attract 
the operation of the Act and thereby give 
jurisdiction to the Settlement Board. The 
lower Court held that the Oivil Uourt 
had jurisdiction relying on a remark of 
Edgley, J. in Nrishingha Chandra v. Kedar 
Nath (2). That was a case in which the 
notice bad been received by the Court after 
-the prcpeity of the judgment-debtor had 
been sold. So that tke Oourt was ina 
position to say that the proceeding then 
pending before it was not a proceeding 
in respect of the debt which had been 
satisfied, but that it was a proceeding in 
-respect of the confirmation of the sale. 
In that view it was held that the Court 

_ had no jurisdicticn to stay the proceeding 
“son. receipt of a notice under s. 34 of tke 
Act. The present case, however, is different, 
-because no sale has taken place and the 
debt still exists, so that there is, in fact, 
. & preceeding with . regard to the debt 
‘which has been included in the appli- 
, cation under s. 8 or in the statement under 
Bubss. (1) of s. 13, as the case may be. 

It is contended that the Civil Court 
-still has got jurisdiction to decide the 
question whether the debtor is a debtor 
within the Act or not and that it may 
. refuse to stay the. proceeding upon the 

` View that the notice is invalid. .Such con- 
: tenticn would seem to conflict. with the 
second part of s. 34 which provides that 
if the Board includes any part of such 
debt in the award under s. 25 or if the 
Board decides that the debt does not exist, 
- the suit or proceeding shall abate so far 

(1) 11 Ind Cas. 739; A I R 1938 Oal. 369;1L R 

(1938) 2 Cal 155; 42 O W N4ll; 11R O 846. 


(2) 41 O W N 1307; 176 Ind. Cas. 330; AIR 1937 
ow 713; 66 CL J 483;1L R (1988)! Oal. 345; 11 R 
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as it relates to such debt. The result 
therefore would be anomalous, if the Court 
were to proceed with tke suit or proceed- 
ing in spite of the notice. The other 
secticns of the - Act would confirm the 
view that if the Settlement Board, as 
also the Civil Court, were to proceed 
simultaneously, the result would be ano- 
malous and in fact the decree of the 
Civil Court would ccme to nothing. 
Section 35 bars execution of decrees until 
the application before the Board has been 
disposed of. Section 36 provides that a 
decree of a Oivil Court passed in regard 
to a debt after the date of the application 
under 8.8 shall be treated as nullity 
under certain conditions. Section 20 ex- 
pressly provides that if any -question 
arises in connection with the proceedings 
before the Board whether the person isa 
debtor or not, ihe Board shall decide the 
matter. Section 40 prescribes the appellate 
authority whose decision shall be final 
under sub-s. (6:. Section 42 also gives 
power to the Board to make a reference to 
the appellate officer. Section 52 saves 
limitation for the time during which 
the proceedings are pending before the 
Board. 

These and other provisions which need 
not be examined here show quite clearly 
that the Act has set up a special tribunal] 
for tke determination of the question 
whether the person is a debtor or not and 
that determination is final. It would be 
inconsistent with the provisions of the Act 
tohold that the Oivil Court isto go into 
and decide the same question. It seems to 
me, therefore, that the lower Court exercised 
its jurisdiction illegally in deciding that the 
debt wus nct one under the Act and that 
therefore the proceedings before the Court 
‘should not be stayed. In so far as Revi- 
sion Oase No.1708 is concerned, it appears 


“that the ex parte decree has already been 


made. Apparently this decree was passed 
in contravention of the provisions of s. 34 


.of the Act and s. 36 of the Act itself pro- 


vides that such a decree shall be a nullity 
under the conditions prescribed in that 
section. But as far as this Rule is cor- 
cerned, it will not be within the province 
of this Court to set aside that decree. All 
that can be done isto direct that further 
proceedings in the execution of that 
decree shall be stayed, To that extent 
the Rule will be made absolute in O. R. 
No. 1708 In tke other two cases, the 
orders of the lower Court will be reversed 
and the Rules will be made absolute, 


aed: 


There will be no order as to costs in these 
Rulee. 

Nasim All, J.—I agree. 

Se Rule made absolute. 
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Criminal trial—Evidence—Conviction on state- 
ment of co-accused — Such statements, when can 


be used againet accused — Penal Code (Act 
XLV of 18603, ss. 302, 201 — Statements by 
accused to Police, relied on by prosecution to 


convict them under s. 201, if can be used to 
prove case of murder—Duty of prosecution— 
Accused tried for murder or for -offence under 
8. 201 in alternative—Firet Information Report 
by one accused which incriminates him and 
which is in nature of confession—Admissibility 
to convict accused either under s, 302 ors, 201 
—Evidence Act (I of 1272), s, 114—Woman sleeping 
in room containing two  cots—Court, if can 
presume thather husband must have slept on 
other cot on a particular night. | 

Accused persons are to be convicted upon evi- 
dence produced by the prosecution and not by 
statements made by co-accused to the Police. 
A person's position as a witnessor accused is, so 
far as the admissibility of evidence is concerned, 
‘determined not by what was done by the Police 
during the investigation but by his position at the 
trial. A statement made by the accused can be 
used against hisco-accused, only if it is a con- 
‘fession within the meaning of s, 30, Evidence Act. 
Statements made by accused personsto the Police 
are subject.to great restrictions under the Evi- 
dence Act. These restrictions are not to: be 
evaded by the subterfuge of making accused 
persons as first witnesses and taking statements 
from them as such. [p. 466, col. 2.) 

What a witness does not say 
stantive evidence on which an 
can be convicted, 

If the prosecution wishes to rely on the state- 
‘ments made by the accused to the Police to con- 
-vict them of an offence under s. 201, 
Penal Gode, then they can only do so by showing 
by other evidence the falsity of these statements. 
These statements themselves can certainly not be 
-used as substantive evidence in proof of the truth 
of the prosecution case of murder and conspiracy 
to, murder, in whole or in part. They cannot be 
relied onas both true and false, Adho v. Emperor 
(D), relied on. [p. 466, ccl, 1.] 

In a trial for offences under s. 302 or s. 201 a first 
information by the accused which clearly deeply 
incriminates him in the crime though intended to 
exculpate and being in a nature of a confessional 
statement made to the Police, is inadmissi- 
ble in evidence at the trial either to convict 
him of murder or of the. lesser offence under 


is not sub- 
accused person 
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s. 201, Penal while 


Code. Moreover, accused 


persons can undoubtedly in certain cases be tried, 
for murder and convicted of causing evidence to 
disappear, there is evidence usually other than 
the mere statements of the accused to show that 
they do cause evidence to disappear, though in a 
trial for an offence under s. 201, Penal Code, 
the first information can be made the basis of 
& conviction, but in such a case, the accused is’ 
not tried for murder and his first information is. 
not a confession. Imperatrix v. Pandharinath (2),- 
In re Chinna Gangappa (38, and Begu v. Emperor 
(4), relied on. [p 468, col 2] 

The illustrations to s. 114, Evidence Act, show 
the extent to which Uourt may draw presumptions 
and clearly s. 114 is no justification for a Court, 
presuming without evidence that because a woman 
sleeps in a room with two cots, her husband, an 
inmate of house, has slept on the other cotona 
particular night. : 


- Cr. As. against the convictions and sens 
tences passed bythe Additional Sessions 
Judge, Hyderabad, dated May 28, 1938. 
Messrs. Jethanand, T. Tahilramani and 
Hardasmal T. Tahilramani, for Appellants 
Nos. 1; 2 ahd 3, respectively. f a 
- Mi. Partabrai D. Punwani, Advocate: 
General, for the Crown. . 
. Davis, J.C.—The three accused in thid 
case, a mother and two.sous, were charged 
with conspiracy to commit:the murder of 
cne Varan, wife of one of the sons, Hassi- 
mal, and with committing the murder: of 
Varan in pursuance of the conspiracy, 
and, in- the alternative, they were charged 
with causing evidence of an offence puni- 
shable with death to disappear: with. intent 
to screen an Offender from legal puniske 
ment and with giving false information 
known ~or believed to be false with respect, 
to the same offence, itself an offence under 
s. 201, Indian Penal Code, In the result, 
the accused Hassomal, the husband of the 
murdered woman, was convicted of murder - 
and sentenced to transportation. for life, 
while the two other accused, his brother 
Shewak.-and his mother Musammat Tillan, 
were convicted of an offence under s: 201, 
Indian. -Penal Code, and sentenced to four 
years. and three years’ rigorous imprison- 
ment, respectively. -- 4 a4 ; 
The accused :have appealed, and, 'in my 
opinion,: the appeals. must all succeed for, 


‘those Police Officers responsible for the 


investigation of. this case (whether acting 
under orders or advice, :we.do not know) 
and those responsible for the prosecution 
of this case, have, by making quite wrongly, 
in our opinion, the most material witnesses 
for . the. prosecation accused persons, effec- 
tively destroyed-any chance the prosecution 
might have had of ‘success, in the result 
that what appears a very brutal murder 
goes unpunished. We think also the learned 
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Additional Sessions Judge would be well 
advised in future to consider more carefully 
the provisions of the Evidence Act before 
he proceeds to convict accused not on the 
evidence of prosecution witnesses, but on 
‘the statements of co-accused clearly inad- 
missible under s. 30, Evidence Act. The 
Manner in which this case has been tried 
and indeed investigated, can be shown at 
once by the way in which this motive for 
the murder is held to be proved. It the 
end of his judgment the Judge says: 

“It js the prosecution case that he (the husband) 
had motive for the crime in that she (the wife) 
was unchaste. Deceased was really unchaste as she 


was treated for gonorrhoea and accused No. 2 
brought medicine for her.” 
` Therefore the Judge holds the prosecu- 
tion case as to motive proved; but when 
we look to the judgment to find on what 
evidence the Judge finds the prosecution 
case of motive proved, we find this : 
. “Accused Shewak in his statement Ex. 43, undor 
B. 164, Oriminal Procedure Code, stated that about 
two months after their marriage his brother Hasso, 
accused, asked him to procure medicine for his 
wife who was suffering from garimi (gonor- 
rhoea), He went to Hassaram Hakim and brought 
the medicine, She took it for7to8 days and was 
cured, This statement of Shewak was recorded in 
the capacity of a witness. Hassaram Hakim has 
been examined, He says thal Shewak accused used 
to take medicine for himself for liver trouble. He 
does not remember whether Shewak came to take 
medicine for any female relative of his for gonor- 
rhoea. But he admits that in case of females, 
gonorrhoea is described as garimi by people. 
The witness has not the courage to deny that 
Shewak took medicine for accused No. 1's wife. The 
statement of Shewak is, therefore, true that’ he took 
medicine for garimi_ (gonorrhoea) from Hassaram 
Hakim for accused Hassomal’s wife at his instance. 
Hakim Hassaram is deliberately suppressing the 
truth. It is in evidence from Bub-Inspector that 
- accused Hasso was sent for medical examination 
but he was not suffering from any veneral disease. 
It is therefore clear that Hasso’s wife contracted the 
disease from some one else. This appears to have 
enraged accused Hasso and is the starting point and 
motive for the crime.” 


The learned Judge appears to have for- 
gotton that accused persons are to be con- 
victed upon evidence produced by tre 
prosecution and not by statements made 
by co-aceused to the Police. The fact that 
this statement was made by Soewak when 
the Police chose to treat him as a witness 
has nothing whatever to do with the case. 
A person’s pnsition as a witness or accused 
is, s0 far as the admissibility of evidence is 
` concerned, determined not by waat was 
done by the Police during the investigation 
but by bis position at the trial, A simple 
instance of this proposition is the case of an 
accused person who, as a ärst informant, 
confesses to a murder. The first informa- 
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tion cannot be proved in evidence against 
him. Shewak, accused No. 2, was for 
reasons best known to the Police, an accused 
and not a witness at the trial, and any 
statement made by him and before the 
Judge at the trial, was a statement made 
by an accused person and not a statement 
made bya witness. If Shewak had been a 
witness, the statement, on whichthe Judge 
relies would not have been available for use, 
as the Judge used it, as substantive evi- 
dence. It would have been available as cor- 
roborative evidence. The substantive evi- 
dence would have been the evidence given 
by the witness before the Judge in Court. 
As astatement made by the accused Shewak, 
it culd only be used against his co- 
accused Hassomal, if it was a conf-ssion 
within the meaning of s. 30, Evidence Act. 
Olearly it was not; clearly then it was in- 
admissible as evidence against Hassomal. 
Morecver, the medical evidence does not 
show the woman was suffering from gonor- 
rhoea ; nor does the evidence of Hassaram 
Hakim. It may be Hassaram Hakim was 
not telling all he knew, but what a witness 
does not say is not substantive evidence on 
which an accused person can be convicted. 
The presecution have failed to prove the 
alleged motive. ; 

Now there can be no doubt that this 
unfortunate young woman was murdered. 
The first information was put down as 
recorded by the Sub-[ospector at 6-404. M., 
on June 16,1937. The Sub-Inspector says 
that Jethmal and Bhojumal first came and 
gave him information about the murder, 
put they refused to sign a first information 
in writing so that he went himself to the 
house of the accused. The accused Hassc- 
mal gave him a first information and 
signed it and all the accused were weeping. 
He went into the house and found on a cot 
the body of a young woman. Her throat 
was cut and the bedding was stained with 
blood. There was blood on the adjacent 
wall. Bhojumal and Jethmal were made 
mashirs. A mashirnama was made and the 
body sent to the Oivil Hospital. The medi-. 
cal evidence shows the neck was almost. 
severed from the body by one deep wound 
&” x 2, There were no signs of strangula- 
tion. The cut was so deep that blood might 
have spurted out and indeed the adjacent 
wall was stained with blood. No blood was, 
however, found on any of the clothing of 
the accused. Musammat Varan was aged 
about sixteen. Bat beyond this the prosecu- 
tion have not even proved the simple basic 
facts in the case. There resided -in the 
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rooms in which the murdered woman lived, 
her..husband, the accused Hassomal, his 
brother sbewak, accused No. 2, his wife 
Kalavanti, and the mother of accused Nos. 1 
and 2, Musammat Tillan, accused No. 3, 
and. a "boy Chandan, aged ten. The boy 
Chandan was presumably too young to give 
evidence;- the brother Shewak and the 
mother Musammat Tillan might well have 
given evidence if they had not been made 
accused. They were made accused, and the 
statements made by these accused persons, 

when they were regarded as witnesses, are 
treated by the Judge as substantive evi- 
dence on which the whole case of murder 
and conspiracy to murder of the prosecu- 
tion is to be based and proved. If the prc- 
secution wished to rely on the statements 
made by the accused Shewak and Musammat 
Tillan to the Police to convict them of an 
offence under s. 201, Indian Penal Code, 
then’ they could only do so by showing by 
other’ evidence the falsity of these state- 
ments, .These statements themselves can 
ceftainly’ not be used as substantive evi- 
deiice.in.-proof of the truth of the prosecu- 
tion: cass :of murder and conspiracy to 
murder, in whole or in part. They cannot 
be: telied on as both true and false. The 
learned Judge's attention is invited to the 
case in.Adho. v. Emperor (1). Then the 
Judge says: 

“On the night of the occurrence accused and his 
wife were sleeping in the room on the two cots 
about ons foot‘ away from each other. In the 
adjoining room accused Shewak and his wife were 
sleeping. Accused, Musammat Tillan, wae sleeping 
in the courtyard. Besides them there was Chandan, 
a young boy nged ten years. 
evidence of Tirith and the City Police Inspector.” 

It is not so clear at all. Tirith does not 
say the ‘accused and his wife were sleeping 
in the room on the two cots about one foot 
away from each other. Musammat Tillan 
merely told him, or so he says, that she was 
sleeping in.the courtyard and did not know 
what.happened. Tirith says accused Hasso- 
mal,. his “brother Shewak accused, his 
mother Musammat Tillan accused, and 
Chandan aged ten, and Hassomal'’s wife 
Varanbai and Shewak's wife used to live 
on the groundficor and-he lived on the 
upperficor, but he dces not say, and prob- 
ably did not know, that accused and his 
wite were sleeping on two cots abcut one 
footaway -frcm each other. According to 
the evidence he has no intimate knowledge 
of the ‘accused’s househcld arrangements. 
The City Inspector clearly also had no such 
knowledge and the mashirnama is not sub- 

(2) 198 L RB 6; 86 Ind, Cas, 951;A1 R 1925 Sind 
257; 26 Cr. L J 697, 
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stantive evidence. The statements of the 
accused Shewak and Musammat Tillan made 
to the Police are not admissible to prove 
these simple facts against either accused 
No. l or themselves. Statements made by 
accused persons tothe Police are subject - 
to great restrictions under the Evidence 
Act. These restrictions are not to be evaded 
by the subterfuge of making accused per- 
sons as first, witnesses and taking statements 
from them as such. This is a procedure 
most strongly to be deprecated. The first 
information of Hassomal, if it be a first in- 
formation, clearly deeply incriminates him 
in the crime though intended to exculpate and 
being a confessional statement made to the 
Police is inadmissible in evidence in this 
case at the trial either to convict him of 
murder or of the lesser offence under s. 201, 
an Code: Imperatix v. Pandharinath 
Thus the prosecution have not proved 
the simplest basic facts of the case, the 
sleeping of the husband and wife in the 
Same room that night on cots one foot 
apart. All the presumptions and all. the 
inferences drawn from these facts so labori- 
ously by the learned Judge, supported by 
references to cases, fail because the simple 
facts which are the very basis of these 
presumptions and inferences and refereuces 
fail to be proved. Moreover, while accused 
Persons can undoubtedly, in certain cases, be, 
tried for murder and convicted cf causing 
evidence to disappear, there is evidence 
usually other than the mere statements ‘of 
the accused to show that they do cause. 
evidence todisappear, thcugh in atrial for 
an offence under s. 201, Penal Oode, the 
first information can be made the basis of 
a conviction, but in such a casethe accused. 
is not tried for murder and his first infor- 
mation is not a confession: In re Chinna 
Gangappa (3). 
. The Privy Council case in Begu v. 
Emperor (4), is a case in point. In that 
Case, the three accused were convicted of 
making away with evidence of the crime. 
by 1emoving the body. ‘ihey were not 
convicted on their own statements. I fail. 
then to see how the accused can be con- 
victed of the murder of his wife. That his 
(2) 8 B 34, 
(3) 54 M 68; 129 Ind. Cas 230; AIR 1920 Mad. 


870, (1930) Cr. Oas. 1126; 32 Or.L J 263; 59M L 
J 677; 32 L W 383; (1930) M W N 489; Ind. Rul. 


(1931) Med, 230. , : 

(4) 521.4191; 88Ind. Cas 3; AI R 1925 PC. 
130; 26 Cr. LJ 1059; 6 L226; 20 G W N 447; 48 
M L J 643; 410 Ld 437; 27 Bom. LR 707; 3 "Pat. 


L R 95 Or; 23.A L J 636; (1925) M W N 418; 7 


“Lah, L J 324; 30.0 WN3581(P O.) 


1939 o. 


wife was cruelly murdsred, there can be 
no doubt, but in the absence of evidence 
definitely implicating him in the crime, 
I do not see how he can be convicted. All 
the occupants in that set of rooms cannot 
be convicted of murder on the chance that 
one of them was the murderer, The hus- 
band 8 failure to go tothe Police at once 
is not sufficient evidence. His firat infor- 
mation being a highly incriminating state- 
ment cannot be admitted in evidence 
against him, and I cannot attach sufficient 
importance to the bloodstained piece of 
paper found on the bed and fitting into 
another piece of paper found in the house 
of Nathumal, his employer, to make this the 
basis of his conviction. All these circum- 
stances, in the absence of the proof of the 
basic facte of the case, amount to suspicion 
-and nothing more. Similarly, I donot see 
how he can be convicted of giving f.]se 
information in a trial for murder where 
that false information is contained in a 
confessional statement made to the Police 
and is inadmissible in evidence. Though, 
then, this cruel murder goes unpunisued, 
the accused Hassomal must be acquitted. 
So far as the other two accrsed Shewak 
and Musammat Tillan are concerned, their 
convictions under s. 201, Penal Ocde, cannot 
be sustained unless their statements, Exs. 30 
and 31; aré proved to be false and. given 
with the intention of screening the*ffender 
from legal punishment. But these state- 
ments are as equally consistent with their 
innocence as their guilt. There is nothing 
upon the record to show - that if Hassomal, 
the accused, in the quietness of his room 
at-night, murdered his wife, his brother or 
his mother knew anything about it or any- 
thing more than he told them. If this 
unfortunate woman had been given her 
proper place as a witness and not as an. 
accused, her statement as evidence would 
have been of the greatest value-to the 
presecution. She says in her statement 
nothing about a dacoity orrobbery. She 
said she heard Hasso screaming. As regards 
the missing bangles, she appears to have 
given a reasonable explanation. She says 
Varan might have taken them off at night 
at the time of cleaning utensils and for- 
gotten them. ‘Ihe same remarks apply to 
the statement of Shewak. Moreover, the 
production of some ornaments by different 
accused during the course of the Police 
investigation suggests in the circumstances 
of this case a division of responsibility 
which inspires no confidence. In my opi- 
nion, then, tbe- prosecution case fails and 
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the accused must be all acquitted, Order 
accordingly. 

Weston, J.—I am in entire agreement 
with the views expressed by the learned 
Judicial Commissioner aud have only a few 
words toadd. Ifthe inadmissible evidence 
which has been admitted in this case is 
excluded, the prosecution case amounts to 
this: The wife of Hassomal was found 
murdered in the early morning in a room 
containing two cots. The premises were 
occupied by Hassomal, his brother Shewak- 
ram, their mother Tillibai, the wives of 
Hassomal and Shewakram aud a small boy, 
and consisted of two rooms and a courtyard 
or verandah with a small kitchen and 
latrine. Some bangles were missing from 
the person of the murdered woman and 
these were afterwards produced to the 
Police by some of the inmates in the house. 
A piece of paper was found on one of the 
cots ia the room in which the murder is 
supposed to have been committed, but the 
fact that this paper was bloodstained has 
no significance, as much blood was found 
in the room and the evidence that this 
piece of paper had been brought by Hasso- 
mal from his shop does not do more than 
to support the evidence that Hassomal was 
an inmate of the house No weapon was 
found and no motive was proved. , 


The prosecution suggéstion that Shewak- 
ram and Tillibai, the brother and mother 
of Hassomal, had conspired with him to 
murder the woman is intrinsically impro- 
bable and is supported by no evidence at 
all. The Police action in sending up 
Shewakram and Tillibai for trial jointly 
with Hassomal could serve no useful pur- 
pose. Lt could only damage the case against’ 
Hassomal by excluding the evidence of the 
only persons who could give evidence 
likely to be material. For, however ua will- 
ing these two persons might be to give 
evidence against Hassomal, the prosecution 
could hardly have fa'led to secure from 
their evidence important information as to 
the presence of Hassomal in the house and 
the place where he slept on the night of the 
murder. If there was any case against: 
these two persons under s. 201, Penal’ 
Code, it was open to the Police to have 
considered sending up the case against them 
separately and at a later stage. Actually 
it seems very unlikely that any such case 
could be substantiated even if it were 
proved that Hassomal committed the murder 
for the attempt to divert suspicion by Te- 
moving bangles of the murdered woman 
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would be attributable to Hassomal and not 
necessarily to his mother and brother. 

lf the prosecution had established the 
simple fact thaton the night in question 
Hassomal! slept on the second cot only one 

- foot away from that on which the body of 
the murdered woman was found, then the 
case against Hassomal at once would as- 
sume a grave aspect. The learned trial 
Judge does not record a finding on this 
point. He says: “He was the only man 
sleeping in the room only one foot away 
-from bis wife.” Whether this conclusion is 
based upon the mashirnama Ex. 8, read 
“with the evidence of Sub-Inspector and 
whether the learned trial Judge considered 
he was entitled to presume this fact under 
8. 114, Evidence Act, I have not been able 
to ascertain. But the mashirnama contains 
no explicit statement that Hassomal had 
-slept in that rocm, nor could itcontain any 
such statement for it is obviousiy a matter 
not within the personal knowledge of the 
mashirs, and, in any case, the mashirnama 
is not substantive evidence. The Sub-Ins- 
_ Pector in his evidence does state that the 
“> ‘second cot in the room was that of Hassc- 
mal but again he could have had no personal 
knowledge of this fact and his statement 
is only a conclusion or a presumption 
based, if at all, upon circumstances or 
_ Statements which are not in evidence. 

_ The illustrations tos. 114, Evidence Act, 
show the extent to which Court may draw 
presumption and clearly s. 114 is no-justi- 
fication for a Court presuming without 
_@vidence that’ because a woman sleepsin 
aroom with two cots, her husband, an 
- inmate of a house, must-have slept on the 
other cot on a particular night. ‘There is 
not even evidence to show that Hassomal 
usually slept on this second cot. There is 
therefore nothing more than suspicion 
. agaiust Hassomal and his conviction can- 
not be supported. Itis to be regretted that 
the case sent up in respectof this horrible 
murder should end in the way it must, but 
we have no alternative, in view of the 
absence of evidence, but to set aside the 
convictions in the case of all three appel- 
ae and order that they should be acquit- 
ted. 


` 


D. Convictions set aside. 


‘money should actually 
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MADRAS HIGH COURT 
Civil Appeal No. 248 of 1933 
January 31, 1938 
VENKATASUBBA Rao AND ABDUR RAYMAN, JJ. 
M. PARLHASARATHI AYYANGAR— 
APPELLANT 
; versus ` 
K. EKAMBARA MUDALIAR AND OT1ER9S— 
RESPONDENTS 
Limitation Act (IX of 1908), s. 20—Payment of 
interest—Money, if should actually pass between 
parties— Facts proving plea of payment —W hether 
sufficient to bar statute. p , ; 
One of the properties comprised in the mortgage 
was agreed to be sold by the mortgagors to one 
P for Rs. 7,600, and it was stipulated that out of this 
sum he should pay Rs. 1,500 to the mortgagee who 
in his turn should release the item purchased, 
from his mortgage security. There was sufficient 
evidence to show that the mortgages gave his 
consent to this arrangement entered into between 
the mortgagors and the mortgagee was made to 
attest the sale deed in token of his consent. 
Simultaneous with the execution of the sale deed, 
a release deed was executed by the mortgagee in 
favour of P. It recited that out of the amount due 
to the mortgagee, Rs. 1,500 was received for interest. 
The money was in fact paid on subsequent - date 
on which datethe payment was endorsed on the 
back of the mortgage deed. The mortgagee In- 
stituted a suit on his mortgage and relied on 
payment by P to save his claim from bar of 
limitation : 3 
Held, that to constitute a payment of interest 
sufficient to take a debt out of the operation of the 
Statute of Limitation, is was not essential that 
pass between the debtor 
and the creditor. Any facts which would” prove 8 
ples of payment of interest in an action brought to 
recover it, would be a payment sufficient to bar 
the statute. The transaction amounted in law to a 
payment of interest within s. 20, Limitation Act. 
P as the purchaser was a “person liable’ to 
pay the debt“ and payment by him took the case 
out of the statute, he being the purchaser of an 
item comprised in the mortgage. Apart from that 
the facts showed that hewas the moztgagors 
agent “duly authorized” to pay Ra. 1,590. Um this 
ground also, the payment made by him saved the 
claim fromthe bar of Limitation. Maber v, Maber 
(l), Askaram Sowcar v. Venkatasamt Naidu (2), 
Bradshaw v. Widdrington (3), aad Bhuban Mohan 
Singh v Ram Gobinda Goswami (5), relied on. 
U. A. against the decree of the Sub- 
Judge, Chingleput,in O. 8. No. 59 of 1932. 
Mr. R. Gopalasuami Ayyangar, for the 
Appellant. 
Messrs. A. Viswanatha Iyer and A 
Seshachariar, for the Respondents. 


Venkatasubba Rao, J.—This sui 
brought upon a mortgage evidenced by twi 
deeds of 1915 and viv, was commencec 
on July 30, 1932. The plaintiff, to sav 
his claim from the bar of limitation, relie. 
upon what be alleges amounted toa pay 
ment of interest on July 30, 1920. Th 
alleged payment was not made by th 
morigagois but by a third patty, and bhi 
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two questions that have been raised are 
(i) woether the transaction relied upon 
amounts to a payment of interest, and (ii) 
whether the person who made the pay- 
Ment wasone “liable to pav the debt” 
within the meaning of a. 20, Limitation 
Act. The facts may be shortly stated. 
One of the properties comprised in the 
Mortgage was agreed ta be sold by the mort- 
gagors to one Paramasiva for Rs.7,600, 
and it was stipulated that out of this sum 
he should pay Rs. 1,500 to the plaintiff (the 
mortgagee), who, in his turn, should release 
the item purchased, from his mortgage 
security. There is sufficient evidence to 
show that the plaintiff gave his consent to 
this arrangement entered into between the 
mortgagcrs and Paramasiva. The plaintiff 
was made to attestthe sale deed in token 
of his consent, and some difficulty in the 
case has arisen from the fact, that it was 
intended to be executed on May 7, 1920, 
the date it bears, but the actual executicn 
was on July 30, when it was presented 
for registration. The recitalsin the sale 
deed do not represent the arrangement 
that was eventually given effect to, but as 
to what happened, there can be little doubt. 
Simultaneous with the execution of ths 
sale deed, a release deed (Ex. O) was exe- 
cuted by the plaintiff in favour of Parama- 
siva. It bears the'date July 30, and 
recites that outofthe amount due to the 
mortgagee, Rs, 1,500 was received for 
interest, and that in consideration of the 
payment, the plaintiff relinquishes his 
mortgage right over the item sold. But 
it is clear from Hs. I, anrther document 
which came into existence on th: same 
day, that no money was paid. and that 
by agreement between Paramasiva and 
the mortgagee, the actual payment was 
deferred to August 2,1920. It has also been 
shown that the money was in fact paid on 
August 7, 1920, on which datethe payment 
was endorsed on. the back of the mortgage 
deed, z 

. The suit has been contested by defen- 
dant No. 4, a subsequent purchaser. That 
the transaction to which we have referred 
amounts inlaw toa payment can hardly 
admit cf doubt. Tte plaintif acknow- 
ledged receipt of the amount and executed 
a release deed relinquishing his right to 
the item in question. That no money 
passed, makes in the circumstances, little 
difference; the plaintiff waived payment 
and was content to treat the promise to pay 
as actual payment. Would‘'it have been 
open to the plaintiff after the release deed, 
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to assert as against the mortgagors, that 
he did not receive the amount. The 
effect of the transaction is undoubtedly 
that the sum due upon the mortgage 
became reduced by Rs. 1,500. This seems. 
to be clear on principle, and if authority 
is needed, Maber v. Maber (1) may ba cited. 
There, it was held that to constitute a 
payment of interest sufficient to take a 
debt out of the operation of the Statute of 
Limitation itis not essential that money 
should actually pass between the debtor 
and the creditor. As observed by Martin B. 
any facts which would prove a plea of 
payment of interest in an action brought 
to recover it, would be a payment sufficient 
to bar the statute. As already sa‘d,ina 
suit by the plaintiff against the mortgagors, 
the release deed mentioned above would 
be conclusive évidence of payment. The 
plaintiff would have aright of action against 
Paramasiva on an independent basis, 
namely his agreement to pay, but that 
would not render the transaction any the 
less a payment forthe present purpose. 
To quote another passage from the judg- 
meant of Martin B.: 

“In my judgment, when a man comes prepared 
to pay a debt and has the money, in point of fact, 
in his hand to pay, but the creditor thinksfit to 
say, ‘Do not pay me, I gave you that money, and 
Iconsider it ag having been paid’, at the same 
time handing thedebtor a receipt for the money, 
and making an indorsement of payment upon the 
security—that isa payment. There is no necessity 
for the debtor to gothrough the form of taking the 
money out of his pocket and giving it to the 
creditor, and the creditor returning it to him, If 
the jury have found the real transaction to beas I 
have stated it, allthat prevented actual payment 
being, that it was thought unnecessary to go 
through the idleceremony of one party taking the 
money out, andthe other handing it back again, 
that was equivalent to payment : (p. 156).” 

We musttherefore disdgreeing with the 
lower Court, hold that the transaction 
amounted inlaw to a payment of interest 
withia s. 20, Limitation Act. That Para- 
masiva as the purchaser was a “person 
liable to pay the debt’ is equally clear. 
This is established by Askaram Sowcar 
v. Venkatasami Naidu (2). Buckley, J. in 
Bradshaw v. Widdrington (3), expounds 
the principle on which this rule rests. The 
learned Judge, after observing that the 
whole idea is that the payment is an 
admission of the right of the parson to 
whom it is paid, goes on to say : 

“Ifthe mortgagor has himself paid, 


(1) (1867) 2 Ex 153; 36 L J Bx 70. 

(2) 44 M 544; 62 Ind. Cas. 393; A IR 1921 Mad 102; 
40M L J 218; 13 L W 193. 

(3) (1902) 2 Oh 430; 71 L J Oh 627; 86 L T 726; 
50 WR 561. 


or whether 


. 


. prised in the-mortgage. 
` the facts, already adverted to, 
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he has called upon somebody else and bound 
somebody else towards him to pay and that person 
has paid, equally, as it appears to methe mortgagor 
has made an admission. That is how I regard it 
upon principle.” 

_ Then the learned Judge quotes Chinnery 
v. Evenas (4) wnere it. was held by Lord 
Westbury, L.O. that underthe statute, the 
receiver inthe receipt of the rents is in 
point of fact as well as of law, the receiver 
of the mortgagor and .that any payment 
made by the receiver is payment in law by 
the legal agent of the person liable to pay. 
In Askaram Sowcar v. Venkatasami Naidu 
(2) already referred to, it was held that a 
purchaser of the equity of redemption is a 
person liableto pay the mortgage debt 
within s. 20, Limitation Act: see also 
Bhuban Mohan Singh v. Ram Gobinda 
Goswami (5), The payment by Paramasiva 
therefore takes the case out of the statute, 
he being the purchaser of an item com- 
Apart from that, 
show that 
mortgagors’ “agent duly 
1,500. On this 


he was the 
authorized” to pay Rs. 


`. ground also the payment made by him on 


July 30, 1920, saves the claim from tbe 
bar of limitation. For the plaintiff it is 
urged in the alternative, that even should 
the payment be deemed’as made on August 
7, the date when actual: cash was ‘paid, 
be isin ‘no‘ worse position; indeed, his 
position is, if possible, better, that date 
being nearer the date of the suit. But the 
argument assumes that Paramasiva's 
authority extended to making the payment 
a week after the salé deed. This is a question 
weneed not go into in the view taken 
by us on the other point. The extent of an 
agent's authority under s. 20 is a question 
to bedecided on the facts of each case. 
As Mr. A. Viswanatha Iyer for the respon- 
dent rightly poin's out, a payment by an 
agent later than warranted by his authoriza- 
tion would be an act detrimental to his 
principal, for the result of such a payment 
isto extend the period of limitation. In 
this cafe, as already observed, it is unneces- 
sary to decide whether or not Paramasiva 
had authority tomake the payment on 
August 7. 

In the result, the appeal is allowed and 
the lower Court's decree is set aside. The 
plaintiff. will have a mortgage decree for 
the amount claimed in the plaint, with 
interest: at 6 per cent. per annum on 


(4) 1865) 11H L O 115; 4 NR 520; 10 Jur (vs) 
855; 11 L T 68; 13 W R 20.: 

(F) 54 O 179;-94 Ind, Oas, 204; A IR 1926 Cal, 1218; 
4401) J 188, © 
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Rs. 4,000 from the date of plaint to the date 
fixed for payment. There will be no per- 
sonal decree. Time for payment is three 
months. Though the plaintiff has suc- 
ceeded, we deprive him of costs, as he 
deliberately filed the plaint on the last day 
of limitation, with a court-fee of Rs. 2 odd, 
while more than Rs. 500 was payable, and 
made good the deficit only after several 
extensions. Our order, therefore, is that 
each party will bear his costs both here 
and in the Court below. 


N.-D. Appeal allowed. 
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Davis, J. O.. Loso AND Weston, JJ. 
SEOOMAL KHEMOHAND AND oragEes— 
APPELLANTS 
versus 6 
Sh. LAHNIBAI w/o KHIOMAL AND 
ANOTHER— RESPONDENTS g 

Civil Procedure Code (Act V of 19029), 0. XXI, 
r. 50 (2), (3), s. 47—Appeal from order under 
0. XXI, 1.5012) and (3)—Court-fee p1yable ie 
ad valorem under Art. 1, Sch. I and not fixed fee 
under Art. 11, Sch. II, Court Fees Act (VII of 1870)—, 
Application under O. KAI, r. '0(2), whether 
application in execution of deeree—Order under 
0. XXI, 7.50 (2) and s. 47—Difference between. 

The words “or otherwise” in O. XXI, r.50 (3), 
Civil Procedure Code, are clearly wide enough to 
include the court-fee payable. Hence an order under 
O XXI, r. 50 (2) and (3), granting leave to execute 
a decree against any person on tbe ground that 
he isa partner, is not an order within the 
provisions of s. 47,though an order in execution 
of the decree against the firm. An appeal, there- 
fore, from such an order falls under Art. 1, Sch. 
I, Court Fees Act and not under cl, 5 of Bombay - 
Government Notification No. 590 issued under s.35, 
Oourt -Fees Act and the court-fee payable on such 
appeal is an ad valorem fee and not fixed fee 
under Art. 1l of Sch. II to the Oourt Fees 
Act. Kanji Shivji v. Vasanji Shivji & Co. (4), 
explained and relied on, Bhutnath Ta v. Barendra- 
nath Bhattacharya (5), Jugal Kishore Gulab Singh 
v. Dina Nath Siri Ram (6) and Punjab National 
Bank, Ltd. v. Ranchoredas Gordhandas (7), relied 
on. - 

An application for leave to execute a decree: 
against a partner under O. XXI, r. 50 (2), Civil 
Procedure Code,’ is an application in execution of 
a decree within the meaning of Art. 182, Limita- 
tion Act, Kishinchand Butamal v. Dhaniram 
Jamnadas (3)followed, Vishinji Goverdhandas v. 
Vassumal Wadhu Mal (1), held overruled, Noorbhoy, 
Jafferji v, Ghulamali Noorbhoy (1), relied on. |p. 471, 
col, 14) 

A point of difference between an ‘order under” 
O. XXI, r. 50(2) and an order under s. 47 is that 
an order under s. 47 may be passed by the 
Court executing the decree whereas an order under 
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O. KAI, r. 50 (2) may be pessed only by the 
Court which passed the decree. [p. 473, col. 2.] 

Reference by Davis, J. O. and Weston, J., 
dated August 28, 1938. 

Mr. Sunderdas Jethanand, for the Appel- 
lants. 

Mr. Kundanmal Dayaram, for the Res- 


pondents. 

; OPINION 

Davis, J. C. and Lobo, J.—T wa ques- 
tions have been referred to us for out 
decision : 

“1. Whether an application for leave to execute a 
decree against a partner under O. XXI, r. 50 (2), 
Civil Procedure Code, is an application in execution 
of a decree ? 

2. Whether the court fee payable on an appeal 
from an order under O. XXI, r. 50 (2), Civil Proce- 
dure Code, isan ad valorem fee or fixed fee under 
Art, 11 of Sch. II to the Court Fees Act?" 

So far as tke first question is conceraed, 
we.fhink, there is no doubt that it must be 
answered in the affirmative. There is now 
a decision of a Bench of this Oourt that 
so far as the question of limitation is con- 
cerned, an application for leave to execute 
a decree against a pirtner under O. XXI, 
r. 50 2), Civil Procedure Code, is an appli- 
cation in execution of the decree against 
the . partnership, and though in Vishingji 
Goverdhandas v. Vassumal Wadhu Mal (1), 
a Judge of this Court was of the opinion, 
the question being then res integra, that 
an application under O. XXI, r. 50 (2), 
Oivil Procedure Code, “cannot, by any 
stretch of imagination, be treated as an 
application under Art. 18°, limitation Act,” 

- another Judge of this Court in a later case, 
Noorbhoy Jafferji v. Ghulamali Noorbhoy 
(2) gave very good reasons why it could be 
so treated following the judgments of the 
High Oourts of Lahore and Bombay tv that 
effect. It seems unnecessary to add any- 
thing further tothe judgment of a Beach 

- of this Court in Kishinchand Bu‘amal v. 
Dhaniram Jamnadas (3), wnich must now 
be considered the law of this province on 
this particular point. 
the second question referred to us to be 
decided. It does not follow that because 

an application under O. XXI, r. 50 (2), Civil 

Procedure Code, is an application in 

execution within the meaning of Art. 182, 

Limitation Act, an appeal from an order 

on such an applicition falls within the 
provisions of cl. 5 of the Notification of the 

Government of Bombay made under s. 35, 
(1) 24 SLR 132; 122 Ind. Oas 322; A IR 1930 

Sind 180: Ind. Rul. (1930; Sind 32. 
(2) 29 S L R 236; 154 Ind. Cas. 339; A IR 


(3) 308LR 88; 164 Ind, Cas, 1011; A I R 1936 
Bind 138; 9 R 5 82, aes ewe 
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Court Fees Act, VIL of 1870. This clause 
directs that the fees chargeable on appeals 
from orders under s. 47, Oivil Procedure 
Code, shall be limited to the amounts 
chargeable under Art. 11 of Sch. If. If 
however the words of O. XXI. r. 50 (3), 
Civil Procedure Code, are such as to exclude 
an order made under r. 50 from the prc- 
visions of s. 47, and tokeep it within itself, 
then though for the purpose of limitation 
an application made under O. XXI, r. 50 (2), 
Civil Procedure Code, is an application in 
execution falling within Art. 162, Limitation 
Act, it may not be an application in execu- 
tion under s. 47, for the purpose of court- 
fees. Now, the material parts of r. 50 of 
O. XXI, Civil Procedure Code, are. aub- 


rr. (2) and (3%. These areas follows : 

(2) Where the decree-holder claims to be entitled: 
to cause the decree to be executed against any person’ 
other than such a person as ig referred to in, 
sub-r. (1), cls. (b) and (c), as being a partner in the 
firm, he may apply to the Oourt which passed the 
decree for leave, or, where such liability is dis- 
puted, may order that the liability of such person 
be tried and determined in any manner in which 
any issue in a suit may be tried and determined. 

(3) Where the liability of any person has been 
tried and determined under sub-r. (2), the order 
made thereon shall hava the same force and ‘be 
subject to the same conditions as to appeal or other-. 
wise as if it were a deoree. sey 


And the most material words for the 
purp»se of our decision are the following 
words in sub-r. (3), namely, “the order’ 
made thereon shall have the same force and’ 
be subject to the same conditions as’ to, 
appeal or otherwise as if it were a decree," 
for, if the words mean that in the matter 
of court-fees, an appeal against an order, 
is to be treated = an appsal agerat a, 

ree, as distinct from an appeal agalns 
aa in execution, then Art. 1 of Seh. I 
is the Article applicable, and an ad valorem. 
fee is payable, and not the fee chargeable 
under Art. 11 of Sch. II. It is to be noted, 
that an appeil against an order in execu- 
tion does not by means of the order of, 
Government under s. 35, Court Fees Act,” 
change its nature and become an’ appeal. 
within the meaning of Art, 11. Article 11. 
relates to a ‘memorandum of appeal when’. 
the appeal is not from a decree or au order ` 
having the foree of a decree, _ and an 
appeal against an order in execution under 
s. 47, Civil Procedure Onde, is by the 
definition of decree in 8. 2 itself an appeal . 
against a decree. Clause 5 of the Govern-" 
ment Notifeation merely provides that in: 
certain cases appeals from orders which 
are decrees shall pay the fee chargeable 
upon appeals against orders which are not 
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decrees or orders which Lave not the force 
of a decree. Article 1] is merely mentioned 
to identify the amount of the fee chargeable. 
The fact then that an order under O. XXI, 
r. 50 12), Civil Procednre Code, is by the 
previsions of sut-r. (3) to be treated as 
if it were a decree, does nct of itself exclude 
the application of cl.d of the Government 
Notification, for this applies to appeals 
against orders under s. 47, Civil Pricedure 
Ocde, and such orders are decrees by 
reason of the definition of “decree” in 
s.2. If therefore an order under O. XXI, 
r £0 (2), Civil Procedure Code, is an order 
under s. 47,- Civil Procedure Code, cl. 5 
of the Government Notification will apply. 

. We have held that an order under 
O. XXI, r. EC (2), Civil Procedure Code, 
is. an order in execution cf a decree 
against the firm, but s, 47, Civil Pro- 
cedure Code, applies only to questions 
arising between the parties to the suit 
iw which the decree was passed or their 
legal representatives, and, indeed, sub-s. (3) 
of's. 47, Civil Procedure Code, itself pro- 
vides tbat the question whetker a person is 
the .reprecentative of a pariy shall be deter- 
mined under that section, but there is no 
similar prevision when the question is 
whether a persen is a partner within the 
meaning of O. XXI, r. 50, Civil Procedure 
Qode. There is an explanation to s. 47, 
Civi]. Procedure Ccde, dealing with the 
case of a plaintiff where a suit has been 
dismiesed, cr a defendant against whom a 
suit.has been dismissed. Moreover, under 
pubes. (2) of s. 47, Civil Procedure Code, 
provision is made for the payment of addi- 
tional court-fees when the proceeding under 
the secticn is treated as a suit, and clearly 
in such a case cl. 5 of the Government 
Notification will not apply. Now, in sub- 
r.(2) cfr, £0, O. XXI, Civil Procedure 
Gide, it is prcvided that the issue whether 
a person isor is not a partner is to be 
tried in the same way as an issue in a 
suit, and under sub-:. (3), the order made 
isto have the same force and be subject to 
the same conditions as to appeal or other- 
wise as.if it were a decree. The words 
“or. otherwise” sre clearly wide enough to 
include the ccurt-fee payable, and if such 
an order were intended by the Legislature 
to be within s. 47, Civil Procedure Code, it 
would be unnecessary .to give it the same 
force. as a decree. It would be a decree by 
reason of the definition of “decree” in s, 2, 
Civil Procedure Code. My conclusion there- 
fore is thet an order under O. XXI, r. 50 
(2),and. (3), Civil Procedure Code, is not 
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an order within the provisions of s. 47, 
Oivil Procedure Code, though an order in 
execution of the decree against the firm. 
This is the opinion of a Judge of the Bom- 
bay High Court in Kanji Shivji v. Vasanji 
Shivji & Co. (4). Rangnekar, J. said : 

“But it is to be remembered that the definition 
ofa decree includes an order made within s. 47, 
Oivil Procedure Oode, and orders under that section 
are decrees and are appealable under s. 100 of the 
Code. Is this then an order under s. 47, Civil Pro- 
cedure Oode ? It is important to note that all orders 
in execution proceedings are not appealable. As 
regards appeals, orders ‘in execution proceedings 
may be divided into two clauses; (1) orders under 
s. 47, and (2) other orders in execution proceedings; 
these again may be sub-divided into two clauses;. 
(i) those which are declared tobe appealable under 
8.104, Civil Procedure Code, and (ti) those, which are 
not so declared and therefore non-appearlable. 
Order XXI,r. 50, sub-r.(3), runs as follows : ‘Where 
the liability of any person haa been tried and deter- 
mined under sub-r. (2), the order made thereon 
shall have the same force and be subj-ct to the 
same conditions asto appeal or otherwise as if it 
were a decree,” But for the words ‘be subject to 
the same conditions asto appeal or otherwise as if 
it were a decree'in this sub-rule, I should “have 
had no difficulty in holding that nan order under 
this rule giving leave to a decree-holder to issue 
execution against a person on the ground that he 
is a partner jsan order under s. 47 of the Oode 
inasmuch as it isan order which determines the 
liability of that person to satisfy the decree on the 
ground of his being a partner within the meaning 
of s. 47 of the Code. But my duty is to consider 
the plain meaning of the words used in the rule 
itself, lf it was the intention of the Legislature to 
make an order made under O. XXI, r. 50, sub-r. (2) 
to be an order within s. 47, Oivil Procedure Oode, 
it was not neceseary at allto use the words which 
are used in sub-r. (3) of that rule to which I have 
already referred. These words give no power to turn 
the order into a decree, They give to the order the 
status as a decree for the purpose of appeal and of 
enforcement but leave it what it was before, namely, 
an order, I therefore hold that an order granting 
leave to execute a decree against any person on the 
ground that heis partner, made under O. XXI, r. 50, 
sub-rr. (2) and (3),is not a decree; and therefore 
Art. 164, would not apply and the present application 
is not barred by the Law of Limitation. I have come 
to this conclusion not without considerable hesita- 
tion, and, as similar questions are likely to arise in 
future particularly in a city like Bombay, I would be 
glad if an attempt is made to obtain an opinion of 
the Appeal Oourt on the point.” , 

A Judge of the Calcutta High Oourt in 
Bhutnath Ta v. Barendranath Bhattacharya 
(5), wasof the opinion, that an appeal 
against an order under O. XXI, r. 50 (2), 
and (3), Civil Prcecedure Code, had to pay 
an ad valorem fee. This was also the 
opinicn of two Judges of the Lahore High 
Court in Jugal Kishore Gulab Singh v. 


(4)31 Bom. LR 995 at p. 997; 120 Ind. Cas. 833; 
AIR 1929 Bom. 386; 53 B 839; Ind Rul. (1930) Bom, 


3. 
(5) 60 0. 530; 146 Ind. Cas. 123; AIR 1933 Oal 
546; 37 O W N 227; 6 R O 178. c 
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Dina Nath Siri Ram (6). In both these 
Provinces a Government Notification con- 
taining a provision similar to cl. 5 of the 
Bomhay Government Notification is in force. 
We think, therefcre, that the answer to the 
second question referred to us must be that 
an advalorem fee is chargeable. 

Weston, J.—The two questions referred 
to are (|) whether an application for leave 
to execute a decree against a partner uader 
O. XXI, r. 50 (2), is an applicaticn in execu- 
tion of a decree; and (2) whether the couri- 
fee payable in an appeal from an order 
under O. XXI r. 50 (2). is an ad valorem 
fee or the fixed fee under Art. 11, Sch. IL 
to the Court Fees Act. The first question 
was decided by a Benchcf this Court in 
Kishinchand Butamal v. Dhaniram Jamna- 
das (3), where it was held thit an applica- 
tion under O. XXI, r. 50, is an application 
in execution of the decree. I agree with 
the views expressed in the judgment of 
the learned Judicial Commissioner in that 
case and have no further remarks to make. 
The second question depends upon whether 
the order on an application under O. XXI, 
r. 50 (2),is an otder under s 47, Civil 
Procedure Code, or is not such an order. For 
if it ia, then Order No. 590, dated September 
16, 1923, of the Government of Bombay 
under s. 35, Court Fees Act, applies which 
directs that fees chargeable in appeals frem 
crders under s. 47, Civil Procedure Oode, 
shall be limited to the amounts chargeable 
under Art. 11, Ch. II. In Punjab National 
Bank, Ltd. v. Ranchoredas Gordhandas (7), 
it was keld by a Bench of this Court that 
an appeal against an order passed under 
O. XXI, r. £0 2), requires an ad valorem duty 
and it appears to have been assumed in this 
case that such an crder is not an order falling 
within 8.47, Civil Procedure Code. In a 
Bombay case Kanji Shivji v. Vasanji 
Shirji & Co. (4), Rangnekar, J. held that an 
order under O. AKI, r. 50 (2), is not an 
order under s. 47, Civil Procedure Code. 
As remarked in the judgment of tnis case, 
all orders in execution are not appealable; 
whereas all orders under s. 47 are appeal- 
able as an order onder s. 47 is included 
in the definition of a decree in s. 2 (2), 
Civil Procedure Code. 

Orders in execution not under s. 47, may 
be appealable under s. 104, Uivil Pro- 
cedure Code, cl (1), s. 104 provides that 
appeals against orders not provided for 


(6) AIR 1934 Lah. 958; 155Ind, Oas. 639; 15 L 
893; 35 PL R 565; 7 RL 757 
704; A I R 1930 


(7) 25 SL R 25; 127 Ind, Cas, 
Bind 255; Ind. Rul. (1930) Sind 320, 
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by preceding clauses ofthe section shall 
lie only where an appeal is expressly allow- 
ed by rules. General provision is made 
in O. XLIII, r. 1, for appeal against orders 
and orders in execution which are appeal- 
able not as orders under s. 47, but by 
express provision in O. XLII, r. 1, are 
orders under O. XXI, r. 34, on an objection 
toa draft wherein a decree is for the 
execution of a document, and also orders 
made under O. XXI, r. 92, setting aside or 
refusing to set aside a sale. An order under 
O. XXI, r. :0 (2), is not mada appealable 
by O. XLII, r. 1, but by O. XXI, r. 50 
(3), itself which provides that an order made 
under cl. (2), shall have the sime force and be 
subject tothe same conditions as to appeal 
or otherwise as if it were a decree. A 
minor point of difference between an order 
under O. XXI, r 50 (2) and an order under 
s. 47, is that an order under s. +7, may be 
passed by the Court executing the decree 
whereas an order under O. XXI, r. 50 (2) 
may be passed only by the Court which 
passed the decree. I do not think there 
is any real difficulty in holding as was 
held by Rangnekar, J. in the Bombay case, 
Kanji Shivji v. Vasanji Shivji & Co. (4) 
already quoted, that every order in execu- 
tion is not necessarily an order under 
8.47. The two examples already men- 
tioned under rr.34 and 92 of O. XXI, 
clearly were not intended to fall under 
s. 47. For, they are appealable under 
O. XLIII, r. 1 and by reason of s. 104 (2) 
no second appeal will lie; while against an 
order under 8. 47,a second appeal will lie 
on the grounds provided in s. 100, Ins.47 
it has been considered necessary to make 
express provisicn that the determination 
whether a person is or is not a representa- 
tive of a party isa question to be decided 
urder that section. But the Legislature has 
not included within s. 47, the determination 
provided for inO. XXI,r. 50 (2); but on 
the contrary has made separate provision 
fir it in that rule with separate provision 
for appeal on the order passed. In these 
circumstances | consider that an order 
under O. XXI, r. 50 (2), does not fall within 
s. 47. It follows, therefore, that under 
existing orders issued under s. 35, Court 
Fees Act, an ad valorem stamp is necessary 
on an appeal made under O. XXI, r. 50 (3), 
Civil Procedure Code. 
B. Answer accordingly. 
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Madras Local Boards Act (XIV of 1920), ss. 225, 
102-A (11, 75, 77 (D ‘a)—S, 225, scope of—-Whether 
covers suits for refund of house-taz alleged to have 
been illegally collected~S.120-A 11) is not taxing but 
remitting section — Absence of notification either by 
District Board or by Government covering particular 
area—Levy of tax within that area —Legality of 
Interpretation of Statutes — Certain word or 
phrase interpreted in particular way for many years 
-Subsequent statute incorporating same word in 
similar context—Word must be interpreted according 
to meaning previously assigned to it. 

Section 225, Madras Local Boards Act, is limited to 
suits for compensation or damages, and therefore, 
suite against a Local Board for refund of house-tax 
alleged to have been illegally collected donot come 
within s. 225 (1) and (2), Local Boards Act. Swami 
Babu v.Union Board of Narasannapett (3), Over- 
ruled, | 

{Case-law reviewed.] f : 

Where the Courts have consistently interpreted the 
law ina particular way for many years, it is for the 
Legislature and not for the Court to effect a change, 
if a change is desirable. Where a word of doubtful 
meaning has received a clear judicial interpretation, 
the subsequent statute which incorporates the same 
wordor thesame phrase ina similar context, must be 
so construed that the word or phrase is interpreted 
according to the meaning that has previously been 
assigned to it, Barras v. Aberdeen Steam Trawling 
and Fishing Co., Ltd, (18) and Ex parte Campbell, In 
re Catheart (19), relied on. [p. 480, col. 1] 

Per Burn and Lakshmana Rao, JJ., in order of 
reference. —Taxing statutes must be construed 
strictly, 8. 102-A (1), Madras Local Boards Act can 
only be read as meaning that, if the tax is otherwise 
leviable, theowner of a house included within a 
village is entitled to a remission under that section. 
The section cannot be read as implying that tax is 


leviable. It is nota taxing section, but a remitting 
section. [p. 478, col. 1], | 
Tax is not leviable in the absence of a valid 


notification either by the District Board or by the 
Government and, where no such notification hasever 
been issued covering a particular area, the levy of the 
tax within that area is illegal. [p. 475, cols, 1 & 2. 
8. O. A. against the’ decree of the Sub- 
Judge, Chingleput, in 4, 8. No. 97 of 1934. 


Order of Reference to a Full Bench 

Burn, J.—This is an appeal from the 
decree of the learned Subordinate Judge 
of Chinglepus in A S. No. 97 of 1934 on 
appeal from the District Munsif of Poona- 
mallee. The facts are simple and are not 
in dispute. The plaintiff in O. S. No. 144 
of 1933 in the District Munsif's Court was 
the Western India Match Company. The 


. 
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company has a factory in the village of 
Ernavur. This factory until July 27, 1931, 
was outside the limits of the jurisdiction 
of the Thiruvottiyur Panchayat Board. 
On July 27, 1931, it was included within 
the Panchavat Board's limits by a 
notification of Government under s. 5 (2), 
Local Boards Act. Thereupon the Panchayat 
Board levied house-tax and education-tax 
on the company for the year 1931-32 
allowing a remissionon half the full tax 
fcr the first half-year under s. 102-A (1) 
(b). The company paid Rs. 85x 2-9 for 
the first half-year on November 4, 1931, 
Rs. 1,716-7-5 for ithe second half-rear on 
November 21,193], and Rs, 13-13-0 fora 
tiffin shed on December 18, 1931. These 
payments were made under protest, and 
on March 14, 1933, the Match Company 
filed the suit against the Panchayat Board 
to refund of these amounts with costs. 
The suit was decreed by the District 
Munsif and his decision was confirmed on 
appeal by the learned Subordinate Judge. 
This second appeal has been preferred 
by the Panchayat Board. | 

The case for the plaintiff company was 
that the levy and collection of: these 
taxes was illegal and ultra vires. Their 
case was based on two main grounds: 
firstly, that toe site upon which the match 
factory stands is not within the limits of 
any area within which the District Board 
prior to April 1, 1930, had resolved to levy 
house-tax under s. 75 (1), Local Boards 
Act, and secondly, the Panchayat Board 
had made no recommendation tothe Local 
Government under s. 75 (2) of the Act 
and the Local Government had not by 
notification sanctioned the levy of any 
tix. The defendants case on the other 
hand wis that the District Board long 
prior to April 1. 1930, had by resolu- 
tion levied the tax within the limits of 
the Union Board of ‘Thiruvottiyur, by the 
notification of the Local Government dated 
July 27, 193), the company’s factory became 
included within those limits, and there- 
fore became taxable. Secondly, the 
Panchayat Board contended that the suit 
was barred by limitation because it had 
not been brought within six mohtha of 
the date of collection a3 requifed by 
8. 225 (2), Local Boards Act. 

Both the lower Courts have overruled 
the defendant's contentions and, in so far 


as the legality of the levy is concerned,. - 


we think there is no doubt but that both 
the lower Courts have decided rightly. 
Tt is not disputed that the site upon which 
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the factory stands is not within the limits 
of any area covered by any resolution of 
the District Board prior to April 1, 
1930. Now unders. 7/ (1) (a), Local Boards 
Act, any resolution of a District Board 
determining tolevy any tax or toll under 
sub-s. (1) of s. 75 or under s. 76 shall 
specify the local limits of the area in which, 
the rate at which, the date from which and 
the pericd of levy, if any, for which, such 
tax or toll shall be levied. It is common 
ground that the resolution of the District 
Board levying tbis tax applied to the 
area controlled by the Union Board of 
Thiruvottiyur. The resolution of the 
District Board has not been filed in the 
case but it is clear that under s. 77 (1) (a) 
it must havo specified the local limits 
of that area and the match factory was 
undoubtedly outside those local limits. 
Tbe Panchayat Board relies on s. 102-A (1), 
Local Boards Act, and contends that as 
soon the area of the village controlled by 
. the Thiruvottiyur Panchayat Board was 
extended by the Government . Notification 
of July 27, 1931, so as to include the site of 
the match factory, the match factory, 
thereby became taxable. Section 102-A (1) 
is as follows : 
- “If any area is included within a village, the owner 
of every house in such area shall,” 
(a) ifthe date of such inclusion falls within the 
last two months ofa half-year, not be liable to pay 


any house tax in respect thereof for that half-year; 
and" 

“(b) if such date falls within the first fourmonths 
ofa half-year, be entitled to a remission of so much 
not exceeding a half of the house-tax payable in 
respect thereof for that half-year as is proportionate 
tothe number of days in that half-year preceding 
“such date.” 


As to this the respondent's contention is 
that this is not a taxing section, but a 
remitiing section, and we think that this 
contention is clearly correct. The learned 
Counsel for the appellant, Board can only 
argue that since s. 102-A (1) provides for 
Temission, it is necessarily implied that 
but for this secticn the tax would be 
Jeviable for the whole half-year in which 
any area is included within the village. 
But, as the learned District Munsif has 
pointed out, taxing statutes must be con- 
strued strictly and, we can only read 
s. 102-A (1) as meaning that, if the tax is 
otherwise leviable, the owner of a house 
included within a village is entitled toa 
remission under that section. We cannot 
read it as implying that tax is leviable. 
-We think it is clear that tax is not 
Jeviable inthe absence of a valid notifica- 
tion either by the District Board or by 
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the Government and, as no such notifies- 
tion has ever been issued covering the 
area of the plaintiff's factory, we agree 
with the lower Courts that the levy of the 
tax was illegal. 

` The other question, whether the suit 
was barred by limitation is much more 
difficult. As already mentioned, the suit 
was filed on March 14, 1933, whereas all 
the amounts for the recovery of which the 
suit was filed had been collected by 
December 18,1921. Section 22511), Local 
Boards Act, provides that no suit or other 
legal proceeding shall be brought against 
any Local Board, or the president or any 
member, officer, or servant thereof, or 
against any person acting under the 
direction of such board, president, member, 
officer or servant in respect of any act 
done or purporting to be done in execu- 
tion or intended executicn of this Act... 
until the expiration of two months next 
after notice in writing stating the cause 
of action, the nature of the relief sought, 
the amount of compensation claimed.... 
has been left at the office of the Local 
Board ; and sub-s. (2) of tte same section 
Says that every such proceeding shall, 
unless it is a proceeding for the recovery 
of immovable property or for a declaration 
of title thereto, be commenced within 
six months after the date on which the 
cause of action arose or in case of a 
continuing injury or damage, during such 
continuance or within six months after the 
ceasing thereof. The Panchayat Board's 
contention therefore is that this suit, having 
been filed more than a year after the 
collection of the amcunts claimed, is 
barred by limitation under s, 225 (9), Tre 
lower Courts have found against this 
contention relying upon the decision of 
Madhavaog Nair, J in Lakshmanan Chetty 
v. Union Board of Devakottai (1). In that 
case our learned brother Madhavan Nair 
held expressly that s. 225, Local Boards 
Act, is applicable only to suits for comper- 
sation and for damages, and that a suit 
for a declaration that the Union Board is 
not entitled to levy profession tax and for 
the recovery of the tax so collected, is 
not a suit for compensation and for 
damages and therefore does not require 
notice under the section. Section 225 (2) 
refers explicitly to suits covered by s. 295 
(1) and it will therefore follow that the 
special period of limitation provided by 


1) 60 MU J 600: 132 Ind. Oas. 113; A IR 1931 
Mad. 520; 33 L W 532; 193D M W N 496: 
(1931) Mad. 609. i 426; Ind. Rul, 
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s 225 (2) does not apply to such a suit as 
this. This decision was followed by Sun- 
deram Chetti, J.in Taluk Board of Deva- 
kottah v. Chockalingam Chettiar 2). The 
appellant Board onthe other hand relies 


upon the decision of Krishnan Pandalai, J.- 


in Swami Bahuv. Union Board of Nara- 
sannapett (3) in which the learned Jndge 
held thata suit for refund of house tax 
collected from the plaintiff by the Union 
Board, on the ground that tte requisite 
notice prescribed by the Act was not 
published and therefore the levy wasillegal, 
falls within the scope of s. 225, Local 
Boards Act, and is barred by limitation, 
if brought more than six months after the 
date of the cause of action. Krishnan 
Pandalai, J. dissented from the view taken 
by our learned brethren Madhavan Nair 
and Sundaram Chetti. 

“These are the only decisicns that have 
been quoted to us which deal expressly 
with the point before us, but there are 
other decisions of Benches of this Gourt 
which, in our opinion, render it necessary 
to have this question referred for decision 
bya Full Bench. In Syed Ameer Sahib v. 
Venkatarama '4), Muttuswami Tyer. and 
Wilkinson, JJ. expressed the view that 
s. 16, Local Boards Act of 1884, was 
not applicable to a suit in ejectment 
against the Local Board. Strictly speaking 
this opinion was obiter, since the learned 
Judges decided the appeal on the ground 
that the Taluk Board ought to have been 
sued and notthe President of it. But the 
learned Judges quoted with approval an 
observation by Garth, O. J. in Chunder Sikur 
Bundopadhya v. Obhoy Chur Bagchi (4), 
that the section is only applicable to suits 
for compensation claimed for wrongful 
acts committed under colour of the Act. 
Tnis observation was followed by Sir 
Arthur Collins C. J. and Parker, J. in 
President of the Taluk Board, Sivagang1 v. 
Narayanan (6), where tne learned Judges 
poe do mot think s. 156, Madras Act V of 1884, 
applies. The cases contemplated in that section 
are suits for compensation and for damages, and 
the principle is to allow public bodies time for 
tender of amends to the parties as to avoid litiga- 
bi Ww 
and the learned Judges then referred to 
Chunder Sikur Bundopadhya v Obhoy Chur 
Bagchi (5), and other cases. They decided 

W N 1089. : 

E LAE 725; 146 Ind. Cas. 499; A I R 1933 Mad. 
791; 38 L W 860; 6 R M 280. 

(4) 16 M 298. 

(5) 6 O8 (F B). 

(6) 16 M 317. 


therefore that previous notice under e. 156 
was not necessary in a case where a suit waa 
fled for an injunction against the Presi- 
dent of Local Board. The same principle 
was applied by Muttuswami Ayyar and 
Parkar, JJ. in Srinivasa v. Ratndsabhapathi 
(7). That was a case under s. 261, 
District Municipalities Act, the wording 
of which was for the present pur- 
Pose the same as that of s. 156, 
Local Boards Act. These cases were consi- 
dered by a Full Bench of this Court in 
Govinda Pillai v. Taluk Board, Kumba- 
konam (5). That case was decided in 1908 
and by that time s. 156, Local Boards Act, 
had been amended and expanded. The Fall 
Bench held that notice of action was not 
necessary under s. J56, (1), Local Boards: 
Act, when the suit was for an injunction 
and that the six months’ limitation pres- 
cribed by s. 156 (3) did net apply to such 
a suit. Sir Arnold White, O. J. who pro- 
nounced the opinion of the Fall Bench 
referred to the case in President of the 
Taluk Board, Sivaganga v: Narayanan (6). 
He pointed out that in s. 156, by an amend- 
ment introduced in 1890, it was provided 
that a-person giving notice under 6. 1096 (1); 
Local Boards Act, must state “the nature 
of the relief sought, the amount of com- 
pensation claimed.’ The learned Chief 
Justice considered that these words had 
been introduced in order to make it clear 
that the Legislature recognized and 
accepted the rule of law laid down in the 
authorities to which he had previously re- 
ferred, the rule of law being that the cases 
contemplated bys. 15d (1) were suits for 
compensation and for damages, and the 
principle to allow public bodies time for 
tender of amends to the parties was to avoid 
litigation, Madhavan Nair, J. in Lakshmanan 
Chetty v. Union Buard of Devakottat (1) 
relies strongly upon this Full Bench deci- 
sion, but the learned Advecate fcr the 
appellant points out that Madhavan Nair, J. 
does not refer in his judg.nent to 8. 220 (3) 
Local Boards Act, as it stood in 1920, Sec- 
tion 225 (3) of the Act of 1920, had appa- 
rently been introduced by the Amending 
Act of 1890. It states: 

“No action such as is described in sub-s, (1) shall, 
unless it is an action for the recovery of immov- 
able property or for a declaration of title thereto, 
be commenced otherwiss than within six months 
next after the accrual of the cause of action.” 

Learned Counsel’s contention is that the- 
wording of this section shows that s. 225 
(1) was meant by the Legislature toapply ` 


(7,16 M 474; 3 ML J 124, i 
(8) 32 M 371 4 Ind. Cas. 32; 19 M L J 333 (F B). 
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Subordinate Judge of Obingleput upheld 
the decision of the District Munsif on both 
points on appeal. The Panchayat Board 
then filed a second appeal to this Court. The 
appeal was heard by Burn and Lakshmana 
Rao, JJ. who agreed that the levy was 
‘illegal, but referred to a Full Bench the 
question whether s. 225, Madras Local 
Boards Act, 1920, is confined to suits for 
compensation or damages. This Bench has 
been constituted to decide the question. ` 


A long series of decisions, with one excep- 
tion, support the decisions of the lower 
Couris on the question of the applicability 
of s. 225, I shall refer to certain of these 
decisions presently, but before doing so it 
is necessary toset out the history of the 
section and that of the correspending sec- 
tion in the Madras District Municipalities 
Act, 1920. Most of the decisions have been 
under earlier Acts, The first Act relating 
to Local Boards was the Madras Local 
Boards Act, 1884, in which s. 156 was the 
corresponding section to s. 225 of the present 
Act, Section 156 of the Act of 1854 read as 


follows: 

“No action shall be brought against any Local 
Board, or any of their officers, or any person acting 
under their direction, for anything done or pur- 
porting to be done under this Act until the ex- 
Piration of one month next after notice in writing 
shell have been delivered or left at the office of 
the Local Board, or at any place of abode of such. 
person, explicitly stating the cause of action, and 
the name and place of abode of the intended 
plaintiff: and unless such notice be proved, the 
Court shall find for the defendant: and every such 
action shall be commenced within six months 
next after the accrual of the cause of action, and 
not afterwards: and if any person to whom any 
such notice of action is given shall, before action 
brought, tender sufficient amends to the plaintiff, 
such plaintiff shall not recover more than the 
amount so tendered, and shall pay all coats incur- 
red by the defendant after euch tender. 


The Act of 1834 was amended by Act VI 
of 190 and s. 156 was amended to ry 
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proved to have been so delivered or left, the Court 
shall find for the defendant. 

2. If the Local Board or panchayat member or 
servant or other person to whom notice is given as 
provided in sub-s (1) shall, before action is com- 
menced, tender sufficient amends to the plaintiff, 
such plaintiff shall not recover more than the 
amount so tendered. The plaintiff shall also pay 
all costs incurred by the defendant after such 
tender, 

3. No action such as is described in sub-s. (1) 
shall, unless it is an action for the recovery of 
immovale property or for a declaration of title 
thereto, be commenced otherwise than within six 
Months next after the accrual of the cause of 
action. 

4. No action shall be brought against the Presi- 
dent of a Local Board or Chairman of a panchayat 
on account of any act done in pursuance or 
execution, or intended execution of this Act, or 
in respect of any alleged default on his part in the 
execution of this Act, if such act was done or if 
such default was made in good faith; but any 
such action shall, so far as it is maintainable ina 
Court, be brought against the Local Board except 
when brought by the Local Board or the Secretary of 
State for India-in-Council under s, 157 on account of 
ang iing done by the President or Chairman 

imself,” 


The next Act was the Madras Local 
Boards Act, 1920, in which s. 156 of the 
former Act became s, 225. The new sec- 
tion followed the lines of s. 156 of the Act 
of 1900, except that the period of notice 
was extended from one to two months. 
There was another Amending Act, in 
1930, but so far as the present question is 
concerned, it made no substantial altera- 
tion tothe sections as it stood in the Act 
of 1920. In all the Acts since the Act of 
1884, the section required the statutory notice 
to state the amount of compensation 
claimed. ; 

In the Madras District Municipalities Act, 
1684, the corresponding section to s. 196, 
Madras Local Boards Act of that year was 
s. 261 and the wording was identical. 
The Madras District Municipalities Act 
of 1-84 was amended by the Madras 

] 


| 


1939 paNosavatt BOABD, THIRDVCTHYUR V. WReŤERN INDIA maton co. (MADR.) 


to all actions thai might be brought 
against the Local Board on account of any 
act done or purporting to be done in pur- 
suance or execution or intended execution 
of the Act. CGtherwise it is difficult to 
assign any meaning or purpose to the words 
“unless itis an action for the recovery of 
immovable property or for a declaration of 
title thereto.’ There is considerable force 
in this contention and indeed this argu- 
ment seems to have commended itself to 
the learned Ohief Justice in Govinda Pillai 
v. Taluk Board, Kumbakonam (8). On 
p. 375*, the learned Ohief Justice observes 
as follows: 

“The explanation of the words ‘unless it is an 
action for the recovery of immovable property, or 
for a declaration. of title thereto’ in sub-s. (3) 
-would seem to be that when the section was 
amended, the Legislature was prepared to accept 
the view taken by the Bombay High Oourt in 
Nagusha v. Municipality of Sholapur (9) decided in 
1892, viz., that a suit in ejectment fell within the 


|e arg of the corresponding enactment of the 
ombay Act.” 


Pinhey, J. also said that in his view these 
words had been introduced into subs. (3) 
jn order to exclude such actions, 112. actions 
‘for the recovery of immovable property or 
for declarations of. title thereto from the 
scope of suk-s. (3) in case the Madras High 
Court should follow the decision in Nagusha 
v. Municipality of Sholapur (9). These 
observations would indicate that the in- 
tention of the Legislatnre, in the opinion 
‘of those leraned Judges, was that all 
kinds of actions were meant to be included 
in s. 225 (Ey: oh 

Prima facie it seems tous clear that an 
action for the recovery of house-tax alleged 
to have been illegally levied by a Local 
‘Board is a suit in respect of ¿ən act done 
‘or purporting to be done in execution of 
the Local Beards Act. We think there is 
force in the contenticn raised on behalf of 
the appellant thet thare words ina. %95 11) 
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this case. The same argument receives 
added force from the observations of their 
Lordships of the Privy Council in Commis- 
sioners forthe Port of Calcutta v. Corpora- 
tion of Calcutta (11). At p. ¿Ol their 
Lordships point out the ‘privotal import- 
ance’ of the words “purporting or profes- 
sing to act in pursuance of the statute.” 


Their Lordships observe that 
“even work which is not done in pursuance of the 


“statute may nevertheless be accorded its protection 


if the work professes or purports to be done in 


“pursuance of the statute.” 


lt is difficult, we think, to hold that the 
Panchayat Board in levying these taxes on 
the respondent was not purporting to -act 
jo execution of the Local Boards Act. We 
think it is therefore desirable that the view 


-expressed by the several Benches of this 


Court to the effect that s. 225 (formerly 
156), Local Boards Act, covers only suits 
for compensation and for damages should be 
re-considered. We therefore decide to fefer 
toa Full Beach the question whether suits 
against Local Board for refuad of house- 
tax alleged to have been illegally collected 
come within s. 225 (l) and (2), Local 
Boards Act. 

Mr. T. R. Venkatarama Sastri for Mr. 
S. G.Satagopa Mudaliar, for the Appellant. 
Mr.C. Krishnaswamy, for the Respond- 


ent. 
OPINION 

Leach, C. J.—In 1°31 the village of 
Ernavur was added to the jurisdiction of 
the Panchayat Board of ‘Thiruvottiyur. The 
respondent company has 4 match factory 
in Ernavur and when the village came 
within the jurisdiction. of the Panchayat 
Board, the factory buildings were assessed 
to house-tax, the amount of the tax collected 
being Rs. 2,5t8-8-3. ‘The respondent com- 
pany challenged the validity of the action 
of the Panchayat Board and filed a anit in 
tho Court of tha District Mnngift r* Prannac 


t 
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given in 1¢93. There were three decisions 
in that year, two with reference to the 
Madras Local Boards Act, 1884, and one 
with regard to the Madras District Munici- 
palities Act of that year. In Syed Ameer 
Sahib v. Venkatarama (4) Muttuewami 
Ayyar and Wilkinson, JJ. gave it a3 their 
opinion that s. 156 of the Act only related 
to suilsfor compensation for wrongful acts 
committed under colour of the Act, and in 
President of ihe Taluk Board, Sivaganga v. 
Narayanan (6) Collins, C. J. and Parker, J. 
expressly held that the cases contemplated 
by the section were suits for compensation 
or damages, the principle being to allow 
public bodies time for tender of amends to 
the parties so as to avoid litigation. In 
Srinteasa v. Rainasabhapathi (7) Muttu- 
swamiAyyar and Parker, JJ, held thata 
suit to recover a forfeited deposit of a 
contractor was oulside the scope of the 
section, and concurred in the opinion that the 
section applied only to suits for compensa- 
tion or damages. 

Under the Madras Local Boards Act of 
1906, there was one decision Govinda Pillai 
v. Taluk Board, Kumbakonam (8) and 
under the District Municipalities Act as 
amended in 1897, two decisions, Mahama- 
hopadhyaya Rangachariar v. Municipal 
Council, Kumbakonam (12) and Municipal 
Councit of Kumbakonam v. Veeraperumal 
Padayachi (18). The judgments in these 
eases followed the earlier decisions. It is 
necessary to refer only tothe first of these 
cases which was decided -by a Full Bench 
consisting of White, C. J., Sankaran Nair 
and. Pinhey, JJ. White, O. J. observed 
that the explanation of the words “unless 
it isan action for the recovery of immov- 
able. property or for a declaration of title 
thereto” in sub-s, (3) of the Act of 1897 
would seem to be that when the section 
was amended, the Legislature was prepared 
to accept the view taken by the Bombay 
High Court in Negusha v. Municipality of 
Sholapur (9) to the effect that a suic in 
ejectment fell within the provisions of the 
corresponding enactment of the Bombay 
Act. The-judgment went on to point out 
that the decision in the last mentioned 
case was overruled by a Full Bench of the 
Bombay High Court in Manohar Ganesh 
Tambaker v. Dakur Municipality (14) and 
this Court in Syed Ali Sahib v. Chairman 
of Salem Municipality (15) took tte same 


(12) 29 M 539; 16M L J 582. 
(13) 28 M L J 147; 28 Ind. Cas. 45;A I R 1916 Mad. 


0. 
(14) 22 B 289, ` 
(15) 3 ML J 223, 
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view. In my opinion, the explanation for 
the insertion of the words “unless it is an 
aciion for the recovery of immovable 
property or for-a declaration of title thereto” 
is that the Legislature had in mind the 
decision in President of the Taluk Board, 
Sivaganga v. Narayanan (6) where it was 
said that the principle embodied in the 
section could not apply when the object cf 
the suit was to obtain a declaration of title 
to immovable property and for an injunction 
to restrain interference with immovable 
property. It was not realized that the word- 
ing might be made the basis of an argument 
that the statutory notice was necessary for 
all suits other than those relating to immcy- 
able property. 

In Municipal Council, Dindigul v. 
Bombay Ce , Ltd., Madras (16) Coutts-Trotter, 
C. J. and Madhavan Nair, J. gave a decision 
which is directly in point here. This wasa 
suit filed against the Municipal Council of 
Dindigul for the recovery of a sum wrong- 
fully collected by the Municipality as tax. 
It was'held that such an action was 
essentially an action for “money had and 
received" and the bar of limitation 
prescribed by s. 340, cl. :2)}, Madrae District 
Municipalities Act of 1920, would not 
apply. There are three decisions relating 
to snits for recovery of profession tax said 
to have been wrongfully levied: Krishna 
Jute and Cotton Mills Co., Ltd., Elore v. 
Municipal Council, Vizianagaram (17), 
Lakshmanan Chetty v. Union Board of 
Devakottait (1) and Taluk Board of 
Devakottai v. Chockalingam Chettiar (2), 
In all these cases it was held that the suit 
was outside the Section. In Lakshmanan 
Chetty v. Union Board of Devakottai (1) 
Madhavan Nair, J. after a careful 
review of the authorities accepted the 
opinion already prevailing and held that 
6. 225, Madras Local Boards Act, 1920, was 
applicable only to suits for compensation or 
damages. 

The only judgment which runs counter 
to these decisions is that of Krishnan Pan- 
dalai, J. in Swami Babu v. Union Board of 
Nara-annapett (3), where it was held that 
a swt for refund of house tax collected 
on the ground that the levy was illegal 
fell within the. scope of s. 225, Local 
Boards Act, as it now stands. The learned 
Judge censidered that observations in the 
judgment in Govinda Pillai v. Taluk Board, 


(16) 52M 207; 120 Ind. Cas 867; A I R 1929 Mad, 
409; 56M LJ 525; 29 L W 525; (1929) M W WN 295; 
Ind. Rul. (1930) Mad. 67. 

(17) 49 M LJ 542; 91 Ind. Cas, £97; A I R 1926 Mad, 
122;22 L W 619, | 
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Kumbakonam (8), left him free to decide 
the question untrammelled by authority 
and he formed the opinion that to 
exclude a suit of this nature from the sec- 
tion would be to defeat the object for which 
it was framed. I do not consider that the 
judgment in Govinda Pillai v. Taluk 
Board, Kumbakonam. (8), left it open to the 
learned Judge to disregard the other desi- 
sions of the Court and I am unable to 
accept his decision as embodying a correct 
statement of the law. It is not necessary 


“to examine the decisions given by other 


Courts. Reference to the principal decision 
elsewhere is to be found in the judgment of 
“Madhavan Nair, J. in Lakshmanan Chetty v. 
Union Board of Devakottai (1), and all 
that need be said here is that they do 
not throw doubt on the decisions of this 
Court. Where the Courts have consistently 
interpreted the law in a particular way for 
many years, it is for the Legislature and not 
for the Court to effect a change, if a change 
js desirable. As I have indicated, s. 225, 
Madras Local Boards Act, stands substan» 
tially as it was in 1900, Since 1900 there 
have been two amending Acts and numerous 
decisions of this Court interpreting the sece 
tion in the same way; in fact an unbroken 
line but for the decision of Pandalai, J. in 
Barras v, Aberdeen Steam Trawling and 
Fishing Có., Ltd., (18), Viscount Buckmaster 
paid ; : 

“It has long been a well-established principle to 
be applied in the consideration of Acts of Parlia- 
ment that where a word of doubtful meaning has 
received a clear judicial interpretation, the subse- 
quent statute which incorporates the same word or 
the same phrase in a similar context, must be con- 
atrued sə that the word or phrase is interpreted 
according to the meaning that has previously been 
assigned to it.” f 

Viscuunt Buckmaster went on to quote 
the words of James, L. J. in Ex parte Camp- 
bell, In re Cathcart (19), where he ob- 


served : 

“Where once certain words in an Act of Parlia- 
ment have received a judicial construction in one 
of the superior Oourts, and the Legislature has 
repeated tbem without alteration in a subsequent 
statute, I conceive that the Legislature must be 
taken to have used them according to the meaning 
which a Court of competent jurisdiction has given 
to them.” i 

The last amendment having been made 
before the decision of Krishnan Pandalai, J. 
and this Court having repeatedly inter- 
preted the section as applying only to suits 
for compensation or damages, it must be 


- (18) (1933) A O 402; 102 L J PC 33; 1933 SO (HL) 
21; (1933) 8 0 L T 338; 38 Com. Cas. 279; M9LT 
169; 77 B J 215; 49 T L R 391; 45 LL L Rep. 
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taken that the Legislature intended it to 
be interpreted in this way. Moreover, in 
the last umendment of the Madras District 
“Municipalities Act, the corresponding sec- 
tion was expressly limited to suits for com- 
pensation or damages. The Legislature 
could not have intended Local Boards to be 
in a different position to District Munici- 
Palities in this respect. If s. 225, Local 
Boards Act, had been placed on the statute 
bock for the first time in 1930 it might be 
open to the Court to come to another con- 
clusion, but in the circumstances it can 
only be held that s. 225, Madras Local 
Boards Act, is limited to suits for;compensa- 
tion or damages, and the question referred 
is answered in this sense. The costs of ‘the 
teference will be made costs in the appeal. 


Wadsworth, J.—I agree. ; 
Krishnaswami Ayyangar, J.—I agree, 
N-S, Reference answered. 





CALCUTTA HIGH COURT 
Miscellaneous Appeal No. 240 of 
1936 
July 14, 1938 
. S. K. Guoss AND PATTERSON, JJ. 
SATISH CHANDRA KUNDU AND ANOTAER 
— APPELLANTS 
VETsUs 
NAOGAON UNION BANK, Lro. AND OTHERS 
— RESPONDENTS 
Bengal Agricultural Debtors Act (VII of 1936), 
as. 8, 34—Passing of adjudication order—Court 
in which appeal from such order is pending if 
must stay hearing on notice under 8. 31—Notice 
under s. 34 if applies to proceedings in High 
Court. 
. It is well-settled that while it is for the Debt 
Settlement Board to decide whether the applicant 
before it is a debtor, it is for the Oourt, to which the 


notice under s. 34, Bengal Agricultural Debtors Act . 


ie sent, to decide whether there is a proceeding 
pending before it with regard tothe debt, assum- 
ing it to be adebt within the meaning of the 
Bengal Agricultural Debtors Act. Soilabala Das 
Jaya v. Nityananda Sarkar (1) and Harrish 
Chandra Palv. Chandra Nath’ Saha (2), relied 
on, 

An insolvency proceeding relates to a debt. 
The foundation ofan insolvency proceeding is fur- 
nished by debt which may be one debt or a 
series of dabts. But the position is somewhat 
different when the adjudication order has been 
made, After the adjudication order has been pass- 
ed, there is no proceeding pending before the 
Court with regard to a debt which may form the 
subject of an application under s. 8, Bengal 
Agricultural Debtors Act, andthe Uourt in which an 
appeal from adjudication is filed will not stay 
the hearing of appealin pursuance of the letter 
addressed by the Debt Settlement Board. Chotte- 
lat Behari Lal v. Nathuram (3), relied on Chanan 
Das v. Ghulam Mohammad (4), distinguished, [p. 
481, cols, 1 & 2.] 


i 
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. It would be taking. too narrow a view to 
say that the High Court- is not a Oivil Oourt 
when it acts as a Court of Appeal under s. 16 
of the Lettere Patent. A notice, therefore, under s. 34, 
Bengal Agricultural Act, would apply to a pro- 
ceeding in the High Oourt. Nursing Das Tunsook 
Das v. Chogemull (5)and Baijnath Tamakuwala 
vy. Tormull (6), relied on. [p. 482, col. 2.] 
i Mr. Jatindranath Sanyal, for the Appel- 
ants, 

Messrs. Jatindra Mohan Chowdhury and 
Girija Mohan Sanyal, fcr the Respondents. 

S. K. Ghose, J.—This matter has come 
up to us under the following circumstances : 
There was an insolvency case started at 
the instance of the creditors on June 24, 
1935, and the debtor was adjudged to be 
-an insolvent on April 6, 1936. He -there- 
upon filed an -appeal being Miscellaneous 
Appeal No. 240 of 1936 on May 13, 1936. 
Subsequently he filed an application under 
8. 8, Bengal Agricultural Debtors Act, 1935, 
before the Debt Settlement Board. Ono 
May 30, 1938, the Chairman of the Debt 
Settlement Board addressed a letter to the 
Registrar of this Court requesting that the 
hearing of the aforesaid miscellaneous appeal 
might be stayed. The question before us is 
whether, treating this as a notice under s. 34, 
Bengal Agricultural Debtors Act, this 
Court must stay the hearing of the afore- 


said appeal. The debtor-appellant supports ` 


the notice for stay of his own appeal 
while the creditor-respondents oppose it. 
It ‘is now well-settled that while it is for 
the Board to decide whether the applicant 
before it is a debtor, it is for the Oourt, tə 
which the notice under s. 34 is .sent, to 
decide whether. there is a proceeding pend- 
ing, before it with regard to the debt, assum- 
ing itto be a debt within the meaning of 
the Bengal Agricultural Debtors Act. On 
the first point I may refer to the case in 
Sailabala Das Jaya Y, Nityananda Sarkar 
(1). On the second point I may refer to 
the decision in Harish Chandra Pal- v. 
Chandra Nath Saha (2), and the cases cited 
there. are 

-> Tt is contended before us on behalf of the 
creditors that since an adjudication order 
has already been made, there is no proceed- 
ang pending with regard to a debt. It may 
-be mentioned here that on May 20, 1936, 
this Court made an order staying further 
Proceedings in the insolvency case in the 
Gourt of the Districts Judge. This only 
means that the Receiver will not proceed to 
Bell the properties until further orders. I 
. (1) 42.0 W N415; 182 Ind. Oas. 462; A I R 1938 
Oal. 375; I L R (1938) 2 Oal. 168; 12 R O 89. 

_ (2)420W N 411 at p. 413; 181 Ind. Oas. 739; AIR 
4948 Oal. 369; ILR (1938) 2 Oal. 155; 11 R O 846. 


182—61 & 62 


BAÈISH OHANDRA KUNDU v. NAOBAON ÜNTON Bake (CAL) 


48). 
do not accept the contention of the learned: 
Advocate for the creditors that an ingol- 
vency proceeding does not relate to a debt. 
The foundation of an insolvency proceeding 
is furnished by debt which may be one debt 
or a series of debts. But the position is 
somewhat different when the adjudication 
order has been made. Wnders. 28, Provin- 
cial Insolvency Act, the whole of the pro- 
perty of the insolvent shall vest in the 
Court or the Receiver and shall become 
divisible among the creditors and there- 
after no creditor shall have any remedy 
against the property of the insolvent except 
with the leave of the Oourt. No doubt 
other proceedings are to follow, such as, 
proof of debt, framing of the schedule of 
creditors, and so on, but all these are merely 
directed towards the object of distributing 
the assets amongst the creditors. Except 
with regard to some special classes of debt 
mentioned in s, 44, the debtor is freed 
from the liability of being proceeded against 
outside the provisions of the Insolvency 
Act. Under the Bengal Agricultural Deb» 
tors Act “debt” includes all liabilities of a 
debtor, but the point is that after the ad- 
judication order in insolvency the debtor is 
no longer liable according to the ordinary 
procedure. A similar question was raised 
before a Single Judge in the Nagpur High 
Court in Chottelal Behari Lal v. Nathuram 
(3). There the O. P. Debt Conciliation 
Act (II of 1933) and also the Provincial 
Insolvency Act were under considsration. 
The learned Judge prints out that the 
Debt Ocnciliation Act cannot operate when 
a person seeking shelter under it has 
ceased to bea debtor and his debts have 
vanished: his property is no longer his and 
his creditors have lost their ordinary legal 
remedy against him. On behalf of the 
debtor our attention has been drawn to the 
case in Chanan Das v. Ghulam Mohammad 
(4). There the question did not arise in 
this form. The question was whether an 
insolvency application came within the 
meaning of “other proceedings pending 
before a Civil Oourt’ and the learned 
Judges decided in the affirmative. 

Turning back to the provisions of the 
Bengal Agricultural Debtors Act, it seems 
to me that the position would be some- 
what inconsistent if the Act should apply 
after an adjudication order in insolvency 
had been made. An application uader s. 8 


(3) A I R 1937 Nag. 288; 172 Ind. Oas., 697; 10 
RN 241; 20 NL J252: IL R (1938) Nag. 165. 

(4) A I R 1937 Lah. 861; 170 Ind. Oas, 33; 39 PL 
-R 756;10 R L85. ; 
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of the Act has to be framed under s. 11 
according to which the applicant would 
have to give a list of creditors and debts 
and of properties, including properties 
which had been transferred by the debtor 
within two years. On the other hand, 
under s. 28, Insolvency Act, the properties 
must be taken to have been vested in the 
Court and it is not for the Debt Settlement 
Board to make a divesting order. Then it 
appears that a stage in the preceedings of 
the Board is reached when under s. 22 the 
Board would be entitled to make an order 
of adjustment of an insolvent debtor's 
debts. In view of the adjudication order, it 
would be an impossible situation, A fur- 
ther difficulty will be found in the fact that 
under s 53, Provincial Insolvency Act, the 
creditor would have already acquired the 
right of avoidance of voluntary transfer if 
made within two years of the petition for 
insolvency. In the present Case, in fact, the 
creditors did complain that the debtor had 
made benami transfers. In these circum- 
star ces it seems to us that the right view to 
take isto hold that after the adjudication 
order Las been passed, there is no proceed- 
ing pending befcre ibe Court with regard 
to a debt which may form the subject of an 
ppp. cen under s &, Bengal Agricultural 

ebtors Act, 1935. In that view this Court 
will not stay the hearing of Miscellaneous 
Apreal No. 240 of 1936 in Pursuance of the 
letter addressed by tke Debt Settlement 
Board dated May 30, 1938, 
may as well dispose of another point 
which has been raised in the course of the 
argument. It is contended by the learned 
Advocate for the creditors appearing before 
us that the High Court is not a Civil Court 
as mentioned in s, 34, Bengal Agricultural 
Debtors Act. In support of this view he 
has referred tos. 16 of the Letters Patent in 
which the High Court is mentioned as a 
Court of Appeal from Civi] Ocurts in the 
Province, and he sought to make a distinc- 
tion from s. 11 in which the High Oourt is 
mentioned as a Cout of Original Civil 
Jurisdiction. It is contended that s. 34, 
Bengal Agricultural Debtors Act, can only 
apply to those Civil Ccurts which came 
within tke four clagses of Courts defincd by 
-£. 3, Bengal and North-West Province and 
Assam Act (XII of 1887). This, however, puls 
a very nalrow ccnstructicn upon the 
words “Civil Court.” It has already been 
held cn the Original Side cf this Court 
that a notice under s. 34, Begal Agricul- 
tural Act, would apply to a proceeding in 
the High Court; Nursing Das Tunsook 
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Das v. Chogemull (5) and Baijnath Tama- 
kuwalla v. Tormull (6). In taking that 
view, the learned Judges construed the 
words ‘Civil Court” in its ordinary senso. 
It seems to me that it would be taking too 
narrcw a view to say that the High Court 
is not a Civil Court when it acts as a Court 
of Appeal under s 16 of the Letters Patent. 
This contention therefore has no force. In 
the view that I have taken on the question, 
Miscellaneous Appeal No. 240 of 1936 will 
be boarded for hearing. 


Patterson, J.—I agree. 


8. Order accordingly, 

(5) 42 O W N 293; 178 Ind. Oas. 529; A I R 1938 
Oal. 402; 11 R O 364, 

(6) 420 WN 481; 179 Ind. Cas, 151; A I R 1938 
Oal. 455311 R O 484. 





LAHORE HIGH COURT 
Second Appeals Nos. 112 and 113 
of 1938 
June 10, 1938 
Din MouAmmap, J. 
Fira DAULAT RAM-MOHAN DASS— 
PLAINTIPE— APPELLANT 
VETSUS 
Firm VERA MALL-KEWAL RAM— 
DEFEN DANT— RESPONDENT 

Trade-mark—Infringement—Suit for injunction— . 
Principles relating to infringement of trade-marks, 
explained—Held, that there was no colourable imita- 
tion and no deceptive resemblance in labels entitling 
plaintiffs to permanent injunction restraining defen- 
dants from using the labels. 

The plaintifs were dealing in piece-goods and 
had their own dyeing and bleaching mills at 
Bombay where from black mulls were being manu- 
factured with a device or a trade-mark of their own, 
This trade-mark consisted of the name of the firm 
in English atthe top followed bya pictorial label 
containing the picture of a motor-bus with several 
passengersenjoying a ride therein anda tram-car in 
the background. Underneath the pictorial label it 
was given in Devnagri script that the goods have been 
manufactured in India. Below this appeared the 
numerals “1424” and underneath these numerals were 
the letters “H R”. The last line of this device gave 
the lengh of the piece as 24 yards and towards the 
right there wasa sealofthe firm. The defendants 
had also staited manufacturing black mulls witha 
device closely resembling that of the plaintiffs, 
That device also consisted of the name of firm in 
English followed by a pictorial label wherein the 
distinctive feature consisted of a motor-car, a palm 
and an iron fencing with green foliage in the back- 
ground. This pictorial label, too, was followed by 
some words in Devnagri script conveying a similar 
Meaning as those on the plaintifi's device, and the 
numerals , the letters and the figures showing the 
measurements of the piece were exactly the same, 
A seal had also been placed in the corner. It was 
averred that the device adopted by the defendants 
wasa colourable imitation of the device of the plain- 
tiffs, and the plaintiffs asked for the issue of a 
Permanent injunction against the defendants Tose 
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- training them from using their device, get-up and 
labels and from passing off or attempting to pass off 
their goods as those of the plaintiffs. It was estab- 
lished that the numerals ‘4424’ and the letters ‘H R’ 
were common tothe trade, It was alsofound as a fact 
that the plaintiffs’ goods were not known as ‘Motor 
Ohhap'. It was further proved that the plaintifis’ 
goods were known as ‘Lal Pagriwala’ and the defen- 
dants’, as ‘Pili Pagriwala’, and that the dealers and 
customers, who were particular in purchasing the 
goods of one of these firms, generally expressed their 
desire by resorting to these descriptions. The 
characteristic feature ofthe goods of these two firms 
was the pictorial label bearing, in the plaintiffs’ case, 
the combined picture of a motor-bus with joy riders 
and a tram, and in the case of the defendants’ goods, 
of a motor-car with a different background. 
_ Held, that there was no colourable imitation and 
no deceptive resemblance entitling the plaintiffs to 
the relief prayed for. The distinctive mark of the 
Plaintiffs was not copied by the defendants and there 
was no possibility of illiterate persons confusing the 
distinctive marks, as the goods of the plaintiffs and 
defendants were known by different names. From 
the mere fact that the plaintiffs came into the market 
Some months earlier than the defendants, it could not 
be said that they had acquired a reputation by long 
user. Having regard to the fact that the plaintifis 
themselvea had not been honest in the choice of their 
device which was copied from the device used by 
other traders, no relief could be granted to them. 
[p. 485, col. 2] 
{Principles relating to the law of trade-marks 
explained.] i 
[Case-law discussed.] 
S As. from the decree of the Senior Sub- 
Judge, Amritsar, dated October 29, 1937. 
Mr. J. N. Aggarwal, for the Appellant. 
Messrs. M. C. Mahajan and Yashpal 
Gandhi, for the Respondent. 


Judgment.—This judgment will dispose 
of Regular Second Appeals Nos, 112 and.113 
of 1938.' Regular Second Appeal No. 112 
has been preferred from Original Suit No. 
255'of 1936 while Regular Second Appeal 
No. 113 has been preferred from Original 
Sait No. 305 of 1936. In both cases the 
Plaintiffs and the defendants were the same 
and so were the causes ‘of action. It was 
alleged at the Bar that there was some 
difference in the allegations made by the 
plaintiffs in the two cases but a close reading 
of the plaints shows that the allegations are 
practically the same and both cases will 
_therefore be disposed of together. They 
relate to a matter which in English Lawis 
known as “passin g-off.” 

It was alleged by the plaintiffs that they 
were dealing in piece-goods and had their 
own dyeing and bleaching mills at Bombay 
wherefrom black mulls were being manufac- 
tured with a device or a trade mark of their 
own. This trade-mark consists of the name 
of the firm in English at the top followed by 
& Pictorial label containing the picture of 
a motor-bus with several passengers enjoy- 
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ing a ride therein and a tram-car in the 
background. Underneath the pictorial 
label it is given in Devnagri script that 
the goods have been manufactured in India. 
Below this appear the numerals “4494” and 
underneath these numerals are the letters 
“HR”. The last line of this device gives 
the lengh of the piece as 24 yards and 
towards the right there is a seal of the 
firm. The defendants had also started 
manufacturing black mulls with a device 
closely resembling that of the plaintiffs. 
That device also consists of the name of 
firm in English followed by a pictorial 
label wherein the distinctive feature con- 
sists of a motor-car, a palm and an iron 
fencing with green foliage in the background. 
This pictorial label, too, is followed by some 
words in Devnagri script conveying asimilar 
meaning as those on the plaintiffs’ device, 
and the numerals, the letters and the 
figures showing the measurements of the 
piece are exactly the same. A seal has also 
been placed inthe corner. It was averred 
that the device adopted by the defendants 
was a colourable imitation of the device of 
the plaintiffs and, as it was not permis- 


‘sible under the law to do so, the plaintiffs 


asked for the issue for a permanent injunc- 
tion against the defendants-restraining them 
from using their device, get-up and labels 
and from passing off or attempting to pass 
off their goods as those of the plaintiffs. 
It was further prayed that an order be 
issued directing the defendants to deliver 
the goods bearing their labeisto the plain- 
tiffs. In Suit No. 255 an additional prayer 
was made in the alternative that the 
defendants be enjoined to destroy their 
goods and also called upon to account for 
the sales made by them. 

Both these cases were tried together 
and the principal issues framed in both 
cases were the same. The Subordinate 


-Judge came to the conclusion that though 


the get-up was practically the same in both 
cases and it was possible for an unwary 
purchaser to confuse the goods of the 
defendants with those of the plaintiffs, 
yet the goods of the plaintiffs were not 
Known as ‘Motor Chhap’ and that inasmuch 
as the numerals, letters and figures, etc., 
were common to the trade and the 
plaintiffs’ label was itself an imitation of 
the labels of other traders, the plaintiffs 
were not entitled to any relief. On appeal, 
the Senior Subordinate Judge practically 
endorsed the conclusions of the trial Judge 
and dismissed the appeals. The plaintiffs 
have appealed. It is obvious that there 
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is no statute of fcivil law in India which 
governs this matter. The only provision 
of law which expressly deals with the 
subject to some extent is s. 486, Penal 
Code, which punishes the selling, ete , of any 
goods with acounterfeit trade-mark or pro- 
perty mark. In the domain of the civil law 
the only reference to this subject is con- 
tained in Illus. (w) attached to s. 54, 
Specific Relief Act, which runs as follows: 


“A improperly uses the trade-mark of B. B may 
obtain an injunction to restrain the user, provided 
that B's use of the trade-mark is honest.” 


The rest of the Jaw on the subject is 
derived from English Law, and in the 
discussion of these cases, it will therefore 
be necessary to refer to the principles 
deducible from the English authorities on 
the subject. In Kerly on Trade Marks 
“parsing-off” has been defined as meaning 
‘to represent for trading purposes that 
the goods of one person are those of the 
other,’ and itis added that it is immaterial 
whether the representaticn is effected by 
direct statements, or by using some of the 
. badges by which the gocds of the plaintiff 
are kncwa to be his, or any badges colour- 
.ably resembling these, in connection with 
gccds of the came kind, in such manner 
as to be caleulated to cause the goods to 
be taken by ordinary purchasers for the 
goods of the plaintiff (p. 544). Atp. 546 
it is said that the basis of a passing off 
action being a false representation by the 
.defendant, it must be proved in éach 
case as a fact that the false representa- 
tion was made, In cases where the 
representation is implied in the use or 
imitation of a mark, or get-up with which 
the goods of auother are associated in the 
minds af the public, the point to be decided 
is whether, having regard to all the circum- 
stances of the case, tie defendant's use of 
such mark or get-up is calculated to deceive. 
No acticn, however, lies, for passing off the 
defendant’s goods as similar to those of 
the plaintiff, even though the statement 
is untrue and injurious to the plaintiffs 
(p. 552). Where the charge is one of indirect 
misrepresentation of the sort indicated 
above, the onus is cast upon tke plaintiff 
in the first place to show that the things 
copied cr imitated are reputed in the 
market to denote a connection between 
himself and the goods; and ina label or 
get-up in which there is common matter, 
the plaintiff must show that the defendant 
has taken something that is distinctive of 
the plaintiff's goods (p, 553). Where the 
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existence of repute is not shown, the action 
cannot succeed (p. 559). 

In the matterof colourable imitation, there 
can be no infringement in cases where the 
plaintiffs mark is not actually copied, if 
there is no ‘reasonable probability of 
deception (p. 459). The probable purchasers 
are to be considered in the decision of 
this question, pot merely very careful or 
intelligent persons but ordinary unwary 
purchasers (p. 452). It may, however, be 
added that those purchasers should not be 
unusually stupid people, fools or idiots 
(p. 268). 
passing off actioninclude the assertion that 
there is no infringement, as well as the con- 
tention that the plaintiff is debarred from 
suing the defendant for all or part of the 
relief he seeks by, among other things, his 
own trade being fraudulent or his trade- 
mark being deceptive (p. 468). 


It is presumably in reference to this 
defence that Illus. (w) t3 8. 54, Specific Relief 
Act, appears to have been incorporated in 
the Act. The Court in such cases will 
not interfere to protect the use of a deceptive 
trade-mark, or to assist the trader who ia 
using his mark for the purposes of a fraudu- 
lent trade (p. 486). A mark which so nearly 
resembles another mark as to be calculated 
to deceive is not allowed to be used (p. 254). 
The law on tke subject was summed up 
by Parker, J. in a case involving the com- 
parison of the two words as follows: 

“You must take the two words. You must judge 
of them, both by their look and by their sound, 
You must consider the goods to which they are to 
be applied. You must consider the nature and 
kind of customer who would be likely to buy those 
goods, In fact, you must consider all the surround- 
ing circumstances.......1f considering all those, 
circumstances, you come to the conclusion that there 
will be a conclusion... then you may refuse the . 
registration, or rather you must refuse the registration 
in that case.” 

An imitation of the mark which is cal . 
culated to deceive is known as deceptive 
resemblance. If some parts of the mark 
are common, it is necessary to consider 
whether people who know the distinguish- 
ing characteristics of the opponent’s marks . 
would be deceived (p. 268). But if the 
only resemblances between the two marks 
are in parts which are common, so that 
the owner cf the one has taken nothing 
which is peculiar tothe other, then there 
is, at all events, no infringement, at any 
rate unless the plaintif had a distinctive 
arrangement of the common elements. As 
remarked by Lindley, M. R., 

“when what is called the plaintiff's get-up consists 
oftwo totally different things combined, namely ẹ 
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get-up common to the trade and distinctive fea- 
ture affixed, or added to the common feature, then 
what you have to consider is not whether the 
defendant's get-up is like the plaintiff's as regards 
the common features, but whether that which 
specially distinguishes the plaintiff's has been 
taken by thedefendant. The defendant may take 
it more or less ........... But if he so nearly takes 
it that when you look at it as a whole, you can say 
that the defendant's goods are calculated to be 
taken for the plaintiffs goods when properly looked 
ae the plaintiff is entitled to succeed (pp. 273- 


In comparing the marks therefore, regard 
must be had not only to their form but also 
tothe appearance they would present in 
actual use when fairly and honestly used 
(p. 277). The resemblance between ‘two 
marks must be considered with reference 
to the ear as well as tothe eye (p. 275). 
Expert evidence as to the circumstances 
usually attending the sale of the goods in 
the particular trade, and as to the ordinary 
_ Class of customers served, their intelligence 
and education, what they particularly look 
for in purchasing the plaintiff's goods, and 
such like matters is admissible. The 
Judge can,in the end, act upon his own 
view on a comparison of the marks, having 
regard to the matters of fact referred to 
above (p. 293). 

As tə how these principles have been 
applied tocases coming before the Courts 
in England, the following illustrations 
taken from the discussions headed “Uon- 
trasted Devices” (pp. 295—300) will suffice. 
The following resemblances were not con- 
sidered. actionable: (1) A woman's head 
wearing & helmet with Athena beneath 
anda man’s head with way beneath. 
(2) A tobacco pipe and dart as contrasted 
with a tobacco pipe alone. (3) A red 
deer's head and a moose’s head. (4) A 
sphinx in combination with Egyptian 
scenery and a sphinx in a different position. 
(5) A label of which a signature was 
claimed as the essential feature as 
contrasted with the label similar in 
structure, but having the defendant's name 
prominently upon it. (6) Device of a black 
cat on a globe and the device of a black 
cat standing behind a circular device. 
(7) Defendants’ device of an ox-cart and 
plaintifs’ device of an ox-cart. (8) 
ingens words “double nine” as against 


Itis well-settled that the question of the 
relative excellence of the plaintiff's and 
the defendant's goods is not relevant to the 
right of the plaintiff to maintain an action 
either for infringement or for passing-of 
(p- 446). It has‘always to be determined 
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as amatter offact as to whatare the 
characteristic features of the plaintiffs’ 
trade-mark and on these statements by the 
plaintiffs in advertisements. or the evidence 
of trade witnesses is material. It is not an 
infringement to take non-essential parti- 
culars from a mark (p. 457). Marks 
common tothe trade cannot be a ‘trade- 
mark’ (p. 38). 

Ihave now to examine the cases before 
me in the light of the principles enunciated 
above. Itis reliably established that the 
numerals ‘4424’ and the letters “HR! are 
common to the trade. It has also been 
found asa fact, which finding is not open 
to be disturbed in second appeal, that the 
plaintiffs goods are not known as ‘Motor 
Obhap’. It is further proved that the 
plaintiffs’ goods are known as‘Lal Pagri- 
wala’ and the defendants’ as ‘Pili Pagriwala’, 
and that the dealers and customers, who 
are particular in purchasing the goods of 
one of these firms generally express their 
desire by resorting to these descriptions. 
It is also patent that the characteristic 
feature of the goods of these two firms is 
the pictorial label bearing, in the plaintiffs’ 
case, the combined picture of a motor- 
bus with joy riders and a tram and, in the 
case of the defendants’ goods, of a motor 
car with a different background, Obviously 


therefore the distinctive mark of the 
plaintifs has not been copied by the 
defendants, andeven if we take into 


consideration the illiteracy of tha customers 
for whom these goods are designed, it 
cannot be argued that such illiterate 
persons cannot distinguish a riderless car 
of a different size and make from a 
motor-bus with a dozen of riders. There 
is, therefore, in my view no colourable 
imitation and no deceptive resemblance 
ee the plaintiffs to the relief prayed 
or. 

Itis common ground that the plaintiffs 
came into the market in September 1935, 
i. e. hardly afew months before the insti- 
tution ofthe present suits. It cannot be 


‘suid therefore that they have acquired a 


reputation by long user or that their goods 
are associated in the minds of the customers 
with the peculiar marks attached to them, 
Counsel for the appellants Has referred to 
Adamjee Hajee Dawood & Co. v. Swedish 
Match Co. '1), Fakir Chand v. Emperor 
(2), Noor Iilthi Maqbul Ilahi v. R. J. Wood 

60 6 R 221; 110 Ind, Oas. 905; A'I R1923 Rang. 


(2) 16 L 114: 155 Ind. Oas. 27); A I R 1931 Lah, 


687; 36 Or. L J 776; (1934) Or. Qas. 1005; 35 P L R749; 
7 R LGT 
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& Co. (3), Lever v. Goodwin (4), In re 
Diamond T. Motor Car Co. (5), Anglo- 
Indian Drug & Chemical Co. v. Swastik Oil 
Mills Co., Ltd. (6) and Hiranand Lal Chand 
v. Sardar Mehar Singh Sadhusingh (7), but, 
in my view, none of these decisions helps 
them in the least. 

In Adamjee Hajee Dawood & Co. v. 
Swedish Match Co. (1), the plaintifs sued 
the defendants to restrain them from using 
labels for matehes of local manufacture 
bearing five red stars, alleging that they 
closely reeembled in form, colour and gene- 
ral get-up, the plaintiffs’ various star labels 
on their imported Sweedish matches. The 
plaintiffs claimed that: their labels were 
known throughout Burma, in English, as 
the “Star Mark,” in Hindustani as “Tara 
Marka” and, in Burmese as “Kyee Tazeik,” 
and that the defendants’ matches were 
likely to be called by the same name. It 
was found that the plaintifis had been using 
their labels in Burma for some six months 
or more ere the defendants introduced their 
mark. It was held by a Division Bench of 
the Rangoon High Court that the plaintiffs 
bad not established a right to restrain 
every body from using a design for matches 
in which any number of stars is a distinc- 
tive mark, and that their case as to colour- 
able get-up failed entirely. This case, 
therefore instead of supporting the plain- 
tiffs, in my view, goes to the root of their 
case. ` 

Fakir Chand v. Emperor \2)) wasa case 
under s. 486, Indian Penal Code, and being 
based on the wording of a particular statute 
would, in the main, be irrelevant, but even 
ctherwise the observations made "therein do 
not advance the plaintiffs’ case any further. 
it merely . laye down the general principles 
which have been enunciated above. In 
Noor Illahi Maqbul Ilahi v. R. J. Wood & 
Co. (35), the main question involved was 
the abandonment of a trade-mark and it 
is not clear as to how it helps the plain- 
iiffs in the present case. In Lever v. 
Goodwin (4), the question arose as to the 
similarity of two tablets between which 
there was a strong general resemblance and 
Cotton, L. J. remarked, that, even though 
there may be no monopoly at all in the 

(3) 9 L 487; 113 Ind, Cas. 228; A I R1928 Lah. 924; 
29P L R 615; Ind. Rul. (1929) Lah. 142, 

uf? (1887) 36 Oh. D lat p 5;57 LT 583; 36 W R 


an (1921) 2 Ch. D 583 at p m D L J Oh. 508; 38 R 
P O 373; 68 8 J 36; 90 L J Oh. 5 

6) AIR 1935 Bom. 101; 155 and. Oas. 641; 59 B 373; 
36 Bom. L R 1165; 7 R B444 
ass” A IR 1938 Sind 38; “73 Ind. Cas, 930; 10R 8 
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individual things, yet if they were so com- 
bined by the defendants as to pass off the 
defendants’ goods as the plaintiffs’, then the 
defendants had brought themselves within 
the old common law doctrine in respect 
of which equity will give to the aggrieved 
party an injunction in order to restrain 
the defendants from passing of their goods. 
as those of the plaintiffs. The principle 
in the abstract no doubt holds good but: 
the question is as to its application to the 
case before us. In In re Diamond T.» 
Motor Car Co. (5), it was remarked | by 
Lawrence, J. : 

“Now it has often been said that itis wrong, ‘in 
judging whether a combination mark is distino- 
tive or not, to diesect the mark and to show that 
each of its component parts is not distinctive in 
itself and then, as the result of this process. to 
conclude that the mark. as a whole is not 
distinctive.” 

This may be so, but as stated above, the 
only thing that is uncommon to the trade 
in the plaintiffs’ device is the pictorial label 
aod the defendants’ label is clearly differ- 
ent from that of the plaintiffs. In Anglo- 
Indian Drug & Chemical Co. v. Swastik Oil 
Mills (6), it was laid down that in actions 
for infringement of trade-mark the plain- 
tiff has to prove that his goods are known 
to the public by some distinct name, mark, 
badge, get-up or appearance, and that 
the defendant's use or imitation of the 
same is likely to mislead the publie into a 
belief that the defendant’s goods are those 
of the plaintif, and the mark must have 
been used or employed long enough to 
render.it probable that a reputation in the 
market has been acquired. The principle 
stated as it is, goes against the plaintiffs’ 
contention. In Hiranand Lal Chand v. 
Sardar Mehar Singh Sadhusingh (7), it was 
remarked that fraud has to be presumed 
where the similarity is close and remains 
unexplained, the surrounding circumstances 
of which will have to be considered in 
order to determine whether the defendant's 
mark is or is not a colourable imitation of 
the plaintiff's mark. Itis not only neces- 
sary to look at the difference or at the. 
resemblance between two given marks but 
it is necessary to compare the two marks - 
as a whole and then come to a decision 
and the question whether the alleged | 
colourable imitation has or has not deceived ` 
anybody is to be decided with reference to 
the ultimate purchaser. Ia passing-off cases 
the probability of misleading, not experts 
or persons who know the real facts bat 
ordinary or uowary customers, is the mis- 

jef to be guarded against ; non-deception 
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of middlemen and vendors is immaterial. 
The propositions of law enunciated here 
are based on English decisions and are not 
open toany objection, but in my view to 
the facts of the present case they are not 
applicable. Oounsel for the respondents 
has drawn my attention to Meera Sahib 
& Bros. v. Hajee M. Abdul Azeez Sahib 
(8), Barlow v. Gobind Ram (9), Batachayt 
Rowther v. Ramaswami Pillai (10), 
Malayan Tobacco Distributors, Ltd. v. 
United Kingdom Tobacco Co., Ltd. (11) 
and R. J. Wood & Co. v. Firm Kanshi 
Ram-Hens Raj (12). 
=, In Meera Sahib & Bros. v. Hajee M. Abdul 
Azeez Sahib (8) it was held by a Division 
: Bench that in India there are no statutory 
~ enactments of the nature of the trade- 
mark which have been passed in England 
and relief here can only be granted on the 
ground that the defendant has done some- 
thing which is calculated to deceive. It is 
essential in a passing-off action to show 
that there has been a false representation. 
It is not enough for a plaintiff to claim 
that he has adopted the device as a trade- 
mark and that the defendant has copied 
this device or used one so like it that 
deception is probable. The plaintiff must 
show that he has used the mark claimed by 
him in his goods or in connection with 
them and that the mark had become 
associated in the minds of the public with 
hie goods. In the present case the evidence 
as remarked above is to the contrary. The 
plaintiffs’ own witnesses have stated that 
their goods are known as “Lal Pagriwala” 
and that if any customer or dealer intends 
to purchase the plaintiffs’ goods, he is never 
deceived. 


In Gopal Chandra v. Kadambini Dasi 
(13) it was remarked that the question of 
the right to the exclusive use of a trade- 
mark must depend upon whether the evi- 
dence in the case is sufficient to show 
such an association or connection between 
a mark and the firm which used it as to 
indicate to the ordinary purchasers in the 
market that the goods are the goods of that 
particular firm. The rights to exclusive 

(8) AIR 1938 Mad. 1; 174 Ind. Oas. 262; I LR 
(1938) Mad, 466; (1937) M W N 1020; 40 L W 635; 
(1938) 2M LJ 651; 10R M 685. 

(9) 240364; 10 WN 281. 

(10) A I R 1936 Mad. 8; 160 Ind, Cas. 428; 43 L W 

10; 8 R M 638 

(11) A IR 1934 P O 167; 150 Ind. Cas. 229; 39 L 
W 755; 66 M LJ 588;7 RPO11(P 0). 

(2 AIR 1937 Lah. 186; 172 Ind. Cas, 553;39 PLR 
317; JOR L 338. 

(13) AI R 1924 Oal. 364; 73 Ind. Cas, 235. 
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user of a name or a number as a trade- 
mark is not an absolute and unqualified 
right which would entitle the owner to 
prevent another person from using it under 
all circumstances. There must be a reason- 
able probability of purchasers being 
deceived; it is not enough to show the 
mere possibility of deception. 

In Batachayit Rowther v. Ramaswami 
Pillai (10) it was held that before a dealer 
can restrain another from using a name or 
mark, it is not sufficient to show that the 
article with that name or mark has acquired 
a reputation in the market, but it must 
also be shown thatthe public have grown 
to associate that particular name or mark 
with himself as the manufacturer of or 
dealer in that article. Where there is 
absolutely no evidence to establish any such 
association in the public mind between 
the plaintiff's business and the goods bearing 
the mark in question, the suit must fail. 
It is not necessary to repeat that in the 
present case nosuch association has been 
established that the concurrent finding of 
the Courts below is against the plaintiffs on 
this matter. 

. It is quite probable, as suggested by both 
Courts, that the plaintiffs’ goods if at all 
associated in the minds of the public with 
any particular mark, were so associated 
with the mark “Tram Ohhap” or “xual 
Pagriwala” as stated above and conse- 
quently the adoption of a pictorial label 
with a motor-car is not intended to deceive 
the public. 

In Malayah Tobacco Distributors, Ltd, 
v. United Kingdom Tobacco Co., Ltd. (11) 
their Lordships observed that in an action 
for infringement of trade-mark, in the 
absence of evidence of actual confusion, a 
strong case must be made to justify a 
conclusion that confusion will result from 
what the defendants are doing. It is true 
that the Senior Subordinate Judge has 
remarked in this case that confusion is 
likely to arise in the minds of the intend- 
ing customers, but in the first place his 
conclusion is vitiated by the fact thatit is 
not based on evidence which on the whole 
leads to a contrary conclusion and, secondly, 
I am not prepared to agree with him that, 
even in the mind of an illiterate customer, 
a motor-zar with a peculiar background of 
its. own can ever be confused with a motor- 
bus with a different background. Much 
stress has been laid on the fact that the 
lines above and below the pictorial label 
written in English and Devnagri script. 


` respectively, combined with numerals and 
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letters, tend to create a confusion in the 
mind of an illiterate purchaser, but I am 
not inclined to agree with this proposition. 
To an illiterate person letters and figures 
convey no meaning and they leave no such 
impression on his mind as can be said to 
last. Such minds are attracted by the 
picture alone and the picture, as remarked 
above, is entirely different in the two cases. 
There is no such strong case made out 
therefore as is envisaged in the Privy 
Council judgment. 

In hk. J. Wood & Co. v. Frim Kanshi 
Ram-Hans Raj (12), it was decided that 
nobcdy has any exclusive right or owner- 
ship in any mark alone, unless trab mark 
is associated by use wilh a particular 
description of goods manufactured by him. 
Itis open to a party claiming aright ina 
particular mark to establish that it had 
been so identified and associated with its 
products that its name would suggest itself 
to a purchaser cn seeing it on any other 
allied product. The evidence of such assc- 
ciation in this case is practically nil. 

It will appear therefore that the autho- 
rities cited on behalf of the respondents 
fortify me in the conclusions at which I 
have arrived above. 

The only cther question that remains to 
be ccnsidered is whether the plaintiffs 
themselves have been bonest. As 1emarked 
above both the Courts below bave found 
egainst them on this point and there is 
abundant evidence on the record to show 
that the bus and tram used by the plaintifis 
are used by different traders individually 
co their own goods and that the combina- 
tion of the two is in itself fraudulent. In 
the view of the case that I have taken, it 
is not necessary to dilate further on this 
matter inasmuch as in my opinion the 
dictinetive features of the two devices are 
quite different from each other; but, even 
if it were necessary to ceme to a finding cn 
this pvint, I would endorse the concurrent 
finding of the Courts below, and it is 
obvious that in the face of that finding no 
relief can be granted to the plaintiffs. The 
authority, Abdul v. Mahommed Ali (14), 
relied upon by the trial Judge, is in point 
and so is the Illustration (w) to s. 54, 
Specific Relief Act. I accordingly affirm the 
decision of the Court below and dismiss 
these appeals. In view however of the pecu- 
liar circumstances of the case, I leave the 
parties to bear their own costs throughout. 


a von Appeals dismissed. 
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BOMBAY HIGH COURT - 
First Appeal No 159 of 1937 
November 22, 1938 


s LokKUR, J. 
JIVANRAO ANANDRAO DESHPANDE— 
APPELLANT 


versus 
VISHNU RANGNATH KALAWADE— 
RESPONDENT 

Hindu Law—Religious endowment—Right of wor- 
ship—Family devasthan—Worship and management 
given to brothers by annual turns, without right of 
alienaiion—Descendants through females, if can 
inherit right of worship and management. 

Management of a private family devasthan was: 
vested in the family, but their vahiwatdars were not 
competent to alienate it in any way and the vahiwat 
was to be made by the three brothers by annual turns. 
Oneof the brothers died when it was his turn to make 
the vahiwat : 

Held, that the descendants of the deceased through 
a female, who by marriage had gone to another 
family, were not entitled to inherit the right to 
worship the deity and manage the devasthan pro- 

erty. 
d F A. from the decision of the First 
Class Sub-Judge at Ahmednagar, in Darkhast 
No. 1135 of 1936. 

Dr. B. R. Ambedkar and Mr. P. S. Bakhale, 
for the Appellant. 

Messrs. G. K. Chitale and C. H. Patwar- 
dhan, for the Respondent. 

Judgment.—At Kasbe Mirajgaon in tha 
District of Ahmednagar there is a devasthan 
of Shri Gopal Krishna Maharaj belonging 
to the family of the respondent. The 
respondent Vishnu had two brothers, 
Maharudra and Ramkrishna. Ramkrishna 
filed Suit No. 271 of 1841 in the Court of 
the First Olass Subordinate Judge of Poona 
for a partition of the family property, and 
the decree in that suit provided that the 
property endowed to the deity and its 
management were vested in the family, that 
their vahiwatdars were not competent to 
alienate it in any way and that the vahiwat 
should be made by the three brothers by 
annual turns. Maharudra died in 1889 
when it was his turn to make the vahiwat 
and after his death his widow Prayagbai was 
in cahiwat during his turn. She died without 
any male issue aud the appellant, who is 
the son of her daughter, is her heir. When 
his turn of vahiwat came, he filed this 
darkhast to execute the partition decree’ 
against the respondent and claimed the 
right of vahiwat. ‘fhe respondent contended 
that as he belonged to a different family, 
he had no right to inherit the vahiwat 
or the management of the property of the’ 
family deity. The lower Court upheld the 
contention and dismissed the darkhast on 


-the strength of- the’ principle’ laid down in -... 


- application. 
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the ruling in Ranchhod v. Bai Jayanti 
(1). That was a case of a private deity 
where certain properly was granted in 
inem to the deity and the management 
was vested in a family, —the vahiwatdar not 
being competent to alienate it, and it was 
held that the vahiwat in the grant was meant 
to be assigned to the family of the grantee, 
and the moment any descendant passed 
out of the family, as for exatople; by 
adcpiicn cr by marriage, the right ipso 
facto ceased. It was not contended that 


‘females were deburred from exercising the 


right to the property or the right to the 
vahiwat of the property of the cevasthan; 
but if the intention of the grantor was to 
keep the rahiwat in the family, then the 
females who left the family and their 
descendants could not claim to become 
vahiwatdars by inkeritance. 

It is however pointed out ti at the decree 
under execution in this case specifically 
provides in para. 8 that Vishnu Sakharam 
Naik and Vinayak Vithal Naik, who are 
strangers to the family, should keep super. 
vision as to whether or not the plaintiff 
and the defendents in that suit incur 
expences as agreed and whether or not they 
properly maintain aud manage the devas- 
than property and thatin case they mis- 
manage tke deva‘than and do not incur 
the neceseary expense. then the whole of 
the property of the devasthan should be 
taken frcm their possessicn and that the 
aforesaid two persons should go on incur- 
ting the expenses according to the list of 
the devasthan expenses annexed to the 
This contemplates that a 
stranger to the family was competent under 
certain circumstances to manage the devas- 
than and perform the worship and hence 
the inference which was drawn from the con- 
dition of inalienability in Ranchhod v. Bai 
Jayanti (1) should not be drawn from the 
wording of the decree under execution. But 
the appellant claims to inherit the property 
as of right even though the members of the 
family have not been guilty of mismanage- 
ment. The contingency contemplated in 
para. 3 of the decree has not arisen, and 
even in that case, the two persons named 
have aright to supervise and see that the 
property is properly managed. This does 
not come in the way of the inference to be 
drawn from the condition of inalienability 
laid down in para. 7 of the decree. There 
ie hardly any distinction between the facts 
in Ranehhod v. Bai Jayanti (1) and this 


{1) 28Bom, L R 463; 95 Ind. Oas. 85; A I R 1926 Bom, 
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case, and I hold that the appellant is not 
entitled to inherit the management of the 
deity and the devasthan property. The 
appeal is, therefore, dismissed with costs. 


D, Appeal dismissed. 


eranen 


CALCUTTA HIGH COURT 
Civil Rule No. 673 of 1938 
November 15, 1938 
8. K. GHOSE AND MUKHERIBA, JJ. 
DEBENDRA NATH DAS AND of ipes— 
PETITIONERS 
versus 
SASI BHUSAN DAS AND OTHERS — 
Opposite Party 

Bengal Tenancy Act VIII of 1885), sa. 170, 146-A 
—Decree for arrearsof rent against recorded tenant 
of putni tenure—In execution, tenure-atiached and 
advertised for sale, claim by tenure-holders under 
0. XXI, r. 58, Civil Procedure Code (Act V of 1908), 
held barred under a. 170. 

A putni tenure had been sub-divided amongst a 
number of tenure-holders The proprietors brought a 
suit ferrent in respect ofthe entire tenure against 
the recorded tenants, and obtained a decree ex parte, 
The said decree was,indue course, put into execution 
and the putni tenure was attached and advertised 
forsale. Thereupon some of the tenure-holders filed a 
claim under O AKI, r. 58, Civil Procedure Code, 
stating that they hed a 4-anna share in the attached 
putni mehal, that they had been paying rent to their 
landlord, and as they had not been made parties to the 
original suit, the decree passed in that suit was not a 
rent decree, These tenure-holders, however, had 
not applied in the suitfor rent for being made 
parties : 

Held, that under s. 146-A, Bengal Tenancy Act, 
prima facie the decree as it stood was valid against 
all the co-tenants including the present tenure-holders 
and that since they had their remedy by way of suit, 
their claim under O. XXI, r. 58, was barred under 
5. 170, Bengal Tenancy Act. 


O. Rule from an order of the Sub-Judge, 
Howrah, dated March 21, 1938. 

Messrs. Hira Lal Chakravarty and 
Rabindia Nath Bhattacharjee, for the Peti- 
tioners. 

Messrs. Hemendra Chandra Sen, Sat- 
yendra Chandra Sen and Narendra Nath 
Chowdhury, for the Opposite Party. 

Order.—This Rule arises out of a claim- 
case whicb has been dismissed by the 
learned Subordinate Judge, Howrah. Ac- 
cording to the petitioners, there is a putni 
tenure which had been sub-divided amongst 
a number of tenure-holders of whom the 
Petitioners held a 4-anna share. The oppo- 
site party No. 7, brought a suit for rent in 
respect of the entire tenure against the 
recorded ténants, Sashi Bhusan Das and 
Bindu Bashini Dasi, and obtained a decree 
ex parte. The said decree was, in due 
course, put into execution and the putni 
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tenure was attached and advertised for 
sale. Thereupon, the petitioners filed a 
claim under O XXI, r. 58, Civil Procedure 
Code, stating that they havea 4-anna share 
in the attached putni mehal, that they. had 
been paying rent to their landlord, and 
as they had not been made parties to the 
original suit, the decree passed in that suit 
was not arent decree, The learned Sub- 
ordinate Judge held that under s. 170, 


Bengal Tenancy Act, the petitioners’ claim . 


case was barred. Against that order, the 
present Rule has been obtained. 

It is contended that the learned Subordi- 
nate Judge is wrong in refusing to go into 
the question as to whether the petitioners 
had acquired their alleged 4-anna share in 
the property. It is mot, however, disputed 
by the petitioners.that they are not recorded 
tenants nor that the decree has been passed 
against persons who are the recorded 
tenants. Therefore under s. 14€-A, Bengal 
Tenancy Act, prima facie the decree as it 
stands is valid against all the cc-tenants 
jicluding the present petitioners. The 
learned Subordinate Judge has also pointed 
out that under s. 14t-B, the petitioners 
might possibly have applied for being made 
parties but they did not do so, and there is 
no allegation in the petition to the effect, 
that the petitioners had no knowledge of 
the decree. In the circumstances, it seems 
to us that the learned Subordinate Judge 
was right in holding that it is not open to 
the petiti.ners to put in a claim l.ke the 
one in question. It is also pointed out that 
they have their remedy, if any, by way of 
suit. ‘This is sufficient to dispose of the 
Rale against the petitioners. It is not neces- 
sary to go into the larger question which 
has been raised, namely, whether the peti- 
tioners are entitled to have it decided whe- 
ther the decree is or is not a rent decree. 
The Rule is discharged with costs, hearing 
fee one gold mohur to be divided equally 
between thé two sets of opposite parties, 


D, Rule discharged. 





LAHORE HIGH COURT 
First Civil Appeals Nos. 18 and 11 
of 1938 
October 11, 1938 
£ ADDISON AND Ram LALL, JJ. 
RAJA RAM— P LAINTIFF—APPELLANT 


versus : 
OHARANJ1 LAL AND ctagas—Deren DANTS 
— RESPONDENTS 
Contract Act (I of 1872),8. 23 — Criminal case in 
respect of offence compoundable with permission of 
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Oourt—Agreement during pendency, to refer dispute 
2 Ce and withdraw prosecution is law- 
ul. 
It is only inthe case of certain serious offences 
against the State that no composition is allowed and 
itis only in such cases that a compromise is an 
illegal consideration. Butin case of a criminal case 
in respect of an offence which is compoundable with 
the permission of Oourt, a compromise during its 
pendency to refer the dispute to arbitration and 
incidentally to withdraw the prosecution is perfectly 
lawful. [p. 492, col. 1.] 

{Uase-law referred to] 

F. 0. As. from the decree of the Senior 
Sub-Judge, Ferozepore, dated August 31, 
1937, 

Messrs, J. N. Aggarw.l and Asa Ram 
Aggarwal, for the Appellant. 

Mr. Mehr Chand Mahajan, for the Res- 


pendents. 


Ram Lall, J—Oa July 7, 1984, one 
Sada Ram took on lease from Rsja Ram, 
plaintiff, a cinema house in Ferozepore. 
There was trouble between the parties and 
Sada Ram instituted a complaint under 
s. 420, Indian Penal Code, which was sent 
to the Court of Sardar Sant Singh, Magis- 
trate, First Class, for trial. During the 
pendency of this criminal case, the pariies 
made statements on Juae 25, 1935, to the 
effect that they had agreed to refer their 
disputes to Lala Mukand Lal, Advocate, as 
their arbitrator and the complainant did 
not wish to prosecute his complaint for 
the time being. Both parties with their 
Counsel were present when the statements 
above-mentioned were made and the 
Magistrate thereupon discharged Raja Ram 
under s. 283, Criminal Procedure Code. 
An agreement to refer their disputes, 
Ex. D-2. was executed on June 25, 1935, 
and the arbitrator proceeded with the 
business of arbitration. The original claim 
was for Rs. 19,000 as damages, etc., up to 
date, andthe fee of the . arbitrator was 
fixed at Rs. 100. It transpired that the 
claim tor future damages, ete., which 
Sada Ram was pressing was for over 
five lakhs and the arbitrator in the course 
of the proceedings made an order on 
August 2, 193, asking the parties to 
raise his remuneration. He said that if the 
parties did not offer a reasonable sum, he © 
wouldeither decline to arbitrate, or fix the 
amount himselfand call upon the parties 
to pay in equal shares, leaving it to either 
party to pay the whole sum and the amount 
paid would be considered when tixing the 
costs of the proceedings. Raja Ram who 
had been taking part in the proceedings 
up-tc-date, did not pay his share and the 
whole sum of Rs. 100 fixed as the extra fee- | 
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was paid by Sada Ram but Raja Ram 
continued to be represented in the pro- 
ceedings in which he continued to take 
Part as before till November 21, on which 
date he sent a notice to the arbitrator, 
objecting tothe proceedings as null and 
void. Thereafter Raja Ram did not appear 


and the arbitrator on November 27, 1935,. 


made an award ex parte by which he 
awarded Rs. 2,576 and ordered that a sum 
of Rs. 1,000 should be deducted from the 
annual rent es from. the date of the 
execution of the lease till Raja Ram made 
certain additions and improvements 
as required by the local executive authori- 
ties. 

Meanwhile on November 25, 1935, Raja 
Ram brought a suit fora declaration that 
the compromise of June 25 was brought 
about by undue influence and the conside- 
ration therefor being the stifling of a 
prosecution, the whole proceedings in 
consequence were void and illegal. He 
prayed for an injunction restraining the 
arbitrator from giving his award, and in 
the alternative, if the award had been 
given, then it should be set aside on the 
ground of misconduct on the part of the 
arbitrator. Before action could be taken 
on his first prayer, the award had been 
made on the 27th and the question of an 
injunction did not arise. Sada Ram, 
defendant, pleaded that the compromise 
was arrived at withthe free consent of 
the parties and that there was no undue 
influence or illegal consideration which in 
any way vitiated the prcceedings. He 
also applied for the award dated November 
27, 1935, to be made arule of the Court. 
He further pleaded that the plaintiff 
had taken part in the arbitration proceed- 

‘ings and was now estopped by his conduct 
from challenging the award which was 
otherwise perfectly valid. The learred 
Senior Subordinate Judge by bis order 
dated August 31, 1937, held that the agree- 
ment was arrived at without undue 
influence, that the consideration for it was 
not illegal, that the plaintiff was estopped 
by his conduct, that the arbitrator had not 
been guilty of judicial misconduct and 
that the award was valid and enforceable. 
On the application of Sada Ram, he 
ordered the award tobe filed and a decree 
made in conformity therewith. Raja Ram 
has appealed against both these orders 
through Mr. J. N. Aggarwal and this 
judgment will dispose of both appeals 
(R.F. A. No. 18 of 1938 and F. A. O. No. 11 
of 1938), 
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The first andthe main contention put 
forward by Mr. J. N. Aggarwal is that the 
consideration fcr the agreement to refer 
to arbitration was the stifling of a criminal 
prosecution and reliance in this behalf 
is placed on certain observations of their 
Lordships of tte Privy Council ina case 
reported in Kamini Kumar v. Birendra 
Nath (1). Mr. Aggarwal urges that the 
Magistrate, who has appeared as D. W. No. 
1, admits that he told the parties that if 
they didnot enter into a compromise 
before he started taking evidence, he 
would not consider favourably any 
application for the sanction of a come 
promise. He furtler urges that Raja Ram 
was, according tothe statement of his 
Counsel, D. Durga Parsbad (D. W. No. 2), 
in astate of fright and even suggested 
a transfer application which the lawyer 
advisei against. From these facts he has 
asked ue to hold that Raja Ram did 
not give his consent to the agreement 
freely. 

It appears tome that there is no force 
in the contention put forward by the learned 
Counsel for the appellant. Sardar Sint 
Singh, Magistrate, has deposed that no 
pressure was put upon the parties who 
were themselves anxious to compromise 
and suggested the name of an arbitrator. 
If a compromise was going to be arrived 
at, it would obviously save the time of the 
Magistrate if this wasdone before he 
recorded the evidences of the parties and I 
can see no harm inthe Magistra'e advis- 
ing the parties to arrive at a decision 
quickly. Whether or not to compromise 
was the decision of the parties, and in this 
decision, the Magistrate had no hand at all. 
Raja Ram's lawyer has also deposed that 
at the time no pressure was brought to 
bear on Raja Ram by any one andin 
faci he advised his client that the suggested 
comprumise was in his interest. He no 
dcubt eays that Raja Kam was terrified 
and was therefore glad to compromise, 
If he wasin a state of terror, neither the 
Magistrate nor any other person in authori- 
ty brought about this state and therefore 
this fact, even if true, does not affect the 
ease. D. Durga Parshad goes on to say that 
he did not consider that there was any 
case against his ciient, and advised him 
accordingly. Regarding the proposal fora 
transfer application, he advised his client 


(1) 57 O 1302; 123 Ind, Oas. 187; A I R 1930 P © 100; 
671 A 117; Ind. Rul. (1930) P O 171; 32 Bom. LR 
639; 51 O L J 400; 34 O W N 489; 59M L J 82; 31L W 
811 (P O) 
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that the attitude of the Magistrate was 
just and proper and the proposal was drop- 
ped. Mr. J. N. Aggarwal urges, however, 
that whenever a criminal case is pending, 
an agreement to withdraw it is an unlawful 
agreement. The Privy Oouncil ruling 
which he has cited in this connection does 
not supporthim. There the offences were 
not compoundable even with the permission 
of the Court. It is obvious that where the 
consideration for an agreement is the 
compounding ofa felony, the agreement 
is void, but that is not the case here. 

In the present case the offence charged 
was one under s. 420, Indian Penal Code, 
which is compoundable with the permission 
of the Court. Tae Legislature has recogniz- 
ed that there are some offences which it is 
lawful to compromise. In the case of a 
certain class of offences, the Court is not 
concerned at all and when the parties 
agree to compromise, it must give effect 
to that compromise. In the case of others, 
such ag the one in the preseut case, a com- 
promise has to be sanctioned by the Court 
before it can be given effect to, and no 
reason has been shown why the Magistrate 
should have withheld his consent. It is only 
‘in tha case of certain serious offences 
against the State that no c mposition 
is allowed andit is only in such cases 
thata compromise is an illegal considera- 
tion. The Privy Council case can be 
distinguished on the short ground that 
the offences considered by their Lordships 
fellinto the third category, viz., offences 
which were not compoundable at all. In 
Tek Chandy, Harjas Rai-Arjan Das 12) 
a Letters Patent Bench held that where 
there is a transaction involving civil liabili- 
ty aswell as possibly a criminal act, 
the contract to discharge the civil liabili y 
was not void under s. 23, Contract Act. 
In this case Sir Shadi Lal, O. J. said that 
though the institution of a criminal case 
probably induced a party to refer the 
civil disputes to arbitration, it could not 
be said that the withdrawal of the criminal 
case (under s.406, Indian Penal Code) 
was the consideration of the object of the 
agreement. The consideration or the object 
of the agreement was held to be different 
from the motive of the Act. In the present 
case Raja Ram entered into tre agreement 
in spite of the assurance of his Oounsel that 
the criminal case against him was bcund 
to fail. It appears that Raja Ram was only 
too anxious to compromise and to sub- 

JAIR 1929 Lah. 564; 117 Ind. Cas. 74;30P LR 
445; Ind, Rul, (1929) Lah, 618, A 
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stitute for a regularlaw Courts a domestic 
tribunal of the parties own choice for the 
settlement oftheir disputes. In this aspect 
the withdrawal of the criminal prosecution 
pending was not the essential condition 
ofthe bargain but only incidental effect 
thereof. Viewed from this angle, cases 
like Veerayya v. D. Sobhanadri (8), on 
which great reliance was placed, become 
immediately distinguishable. Ths present 
case is more analogous tothat reported in 
Gaya Prasad v. Jamna Prasad, 155 Ind. 
Cas. 341 (4) where it was said that “an 
agreement to stifle a prosecution is distin- 
guishable from the lawful compounding of 
a compoundable offence.” 


In Vidyavati v. Jaidayal (5), a Division 
Bench of this Court approved the principle 
of law laid down in Harjas Rat Arjun 
Das v. Tek Chand (6) which was affirmad 
by the Letters Patent Banch in Tek 
Chani v, Harjas Rai-Arjun Das (2). 
Reference has been made to Banu Mal v. 
Ratan Deo (7), where a pro-note was held tə 
be void when part, if not the whole, of the 
consideration was the dropping of criminal 
proceedings for a non compoundabdle 
offence but such eases, like’ the Privy 
Council case referred to before and 
Bakhtawar v Issar Dass Raju Mal (8), 
are easily distinguishable cn the ground 
that the offences dealt with there were 
not compound ible. In Murad v. Lala Hans 
Rej (9) Addison and Din Muhammad, JJ. 
held asafact thatthe sole consideration 
{or a deed of mortgage was the stifling 
of a prosecution and therefore the agree- 
ment was not enforceable, but.in the 
present case, I have shown this was s$not 
only not even primary consideration but 
only the incidental effect of the agreement 
to refer disputes to arbitration, and ag a 
consequence of the agreement, the accused 
who was being tried for an offence com- 
Poundable withthe permission of the Court 
was discharged after the Court had given 
the necessary permission. In Narsing 


(3) A IR 1936 Mad. 656; 167 Ind Oas. 148; ILR 
(1937) Mad. 471; (1937)1 M L J 489; (1936) M WN 
908; 44 L W 507; 9 R M 425. : 
PS 155 Ind, Oas. 341; (1935) O Ww N 553; 7 R O 


(5) 13 L 356; 140 Ind. Cas. 220; A I R 1932 Lah. 541; 
33 P L R 874; Ind, Rul. (1932) Lah. 697. 

(6) A I R 1927 Lah 465; 101 Ind. Oas. 786. 

(7) A I R1937 All. 370; 169 Ind. Oas. 533; (1937) A L 
J 333; 10 R A20; 1937 A L R 50. 

©) AIR 1934 Sind 71; 150 Ind. Oas. 734; 7 R 


(9) A I R 1937 Lah. 680; 173 Ind. Cas. 748;1LR 
(1938, Lah. 120; 39 P L R 338; 10 R L 474, Oe 
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Rao v. Raichand Marwari (10) the dis- 
tinction has been clearly brought out that 
where the offence is one which the law 
does not allow to be compounded, the 
policy of the lawis not to permit parties 
to interfere with the progress ofa pro- 
secution by private arrangements, Where, 
however, the law does permit composition, 
either with or without the permission of 
the Court, the agreement will be enforced. 
In Gopal Chandra v. Lakshmi Kanta (11) 
it was held that when an agreement to 
refer to arbitration was based on the 
consideration of dropping the prosecution 
in a non-compoundable case, the agreement 
was void. The inference appears obvious 
that the decision would have been different 
if the offence had been one which the law 
permitted to be compounded. 

The clear principle deducible from these 
authorities is that in the present case the 
agreement was perfectly lawful even if it 
was the main ground forthe agreement. 
A distinction must be made between 
motive and consideration and the desire of 
Raja Ram to escape the trcuble and expense 
of a prosecution which his Counsel 
assured him was bound to fail, would not 
make the agreement unlawful or one the 
sole object uf which wasto stiflea pro- 
secution. Iam of the opinion, therefore, 
that the contention of Mr. Jagan Nath 
Aggarwalon this point must fail. His 
second main contention was that the 


arbitrator was guilty of judicial misconduct - 


but the only insiances of such misconduct 
he could cite were (a) that ke enlarged his 
fee which was paid by Sada Ram, (6) that 
he visited the cinema on a few occasions 
without payment and with a friend. The 
extended fee was necessitated by the extra 
work involved when he found that the 
claim was larger and covered a larger 
field than he had originally supposed. It 
is significant that Raja Ram participated 
in the proceedings withont objection for a 
long time after the fee had been raised 
and the claim expanded. It is further 
significant that though the expanded claim 
was for a sum of more than 5 lakhs of 
rupees, only about Rs, 7,000 was allowed, and 
‘out of this sum,too,the reduction of rent 
was to operate only so long as the cinema 
was not provided with repairs and additions 
which the executive authorities considered 
necessary and without which the property 


(10) 57 B 678; 147 Ind. Cas, 1096; AIR1933 Bom. 
413; 35 Bom, L R 860;6 R B 243. 

* (11) A I R 1933 Cal 817; 147 Ind. Cas. 492, 37 0 W 
N 7486 R O 340, 
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could not be fully enjoyed. Sə far as the 
visits of the arbitrator tothe cinema are 
concerned, these were necessary for the 
purpose of the arbitration. The arbitrator 
is an old man and a cinema show, as such, 
would ordinarily have no attraction for 
him. He has deposed that his age and 
physicalinfirmities require his taking an 
attendant with him. Iam of the opinion 
therefore that there has been no such mis- 
conduct onthe part of the arbitrator 
Waleh would renderthe award null and 
void. 

Lastly it appears to me also that the 
conduct of the appellant in going on with 
the arbitration for a long time, leading 
evidence andasking for adjournments till 
almost the very moment that the award 
was ready, estops him from challenging 
it on alleged grounds which existed to his 
knowledge for a long time before he 
actually took objection. In my view there 
is no force whatsoever in this appeal and 
I would dismiss it with costs, 


Addison, J.—I concur, 
D. Appeal dismissed. 





ALLAHABAD HIGH COURT 
Execution First Appeal No. 59 of 1936 
October 18, 1938 
TqsaL AHMAD AND VERMA, JJ. 

Mp. KARIMUL RAHMAN KHAN 
AND ANOTHER—J UDGMENT-DEBTORS— 
APPELLANTS 


versus 
SARASWATI SUGAR SYN DICATE, 
LAHORE AND OTHERS—DEORBE-HOLDERS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXXI Y, 
r.4—Ezecution of mortgage decree for sale—Court, 
if can prescribe order in which items be gold, 
to adjust equities between subsequent transferees 
from mortgagor—Held on facts that the rights 
of decree-holder could not be fettered by prescribe 
ing a certain order of sale—Order refusing 
prayer to sell items in certain order—Appeal, tf 
lics—Transfer of Property Act (IV of 1882), as, 56, 
&1—Marshalling—Application—Only subsequent pur- 
chaser or mortgagee of one of the items can 
enforce marshalling. 

A Oourt executing a decree for sale passed on 
the basis of a mortgage has full discretion to 
prescribe the order in which the various items of 
the properties directed to be sold by that decree 
areto be sold, provided it is necessary to do so 
with a view to adjustthe equities arising between 
two subsequent transferees from the mortgagor or 
with a view to protect the rights of a subse- 
quent transferee and further provided that the 
order of sale prescribed by the Court has not 
the effect of prejudicing the right of the mort. 
gageo to realize the whole of the decretal amount, 
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Nobin Chandra v. Debendra Sen (1), Kommineri 
Appayya v. Mangala Rangayya (2), Raghavachariar 
v. Krishna Reddi (3) and Qaiser Beg v. Sheo 
Shanker Das (4), reliedon. [p. 496, col. 1.] 

Subsequent to a decree for sale passed in a mort- 
gage suit, the sons of the deceased mortgagor sold, 
with the permission of the Court, a certain portion 
of the mortgage property to two ladies for satis- 
fying the mortgage debt. By an agreement between 
the ladies and the sons of thedeceased judgment- 
debtor, the ladies were to pay, out of thesale 
consideration a certain amount tothe decree-holder 
towards his decree. To this agreement the decree- 
holder was nota party, The ladies subsequently, 
also without the consent of the decree-holder, 
agreed to sell the same portion of the property to 
A who, in pursuance of an agreement, paid certain 
amount to the decree-holder bat not the whole, 
which the ladies had agreed to pay. Upon receipt 
of the amount from A, the decree-holder agreed 
that the portion sold was released from the charge 
of the decretal amount. This agreement was inti- 
mated to the executing Oourt, which ordered that 
this portion sold to A would not be liable in 
future to sale in execution of thedecree, Subse- 
quently the sons ofthe deceased mortgagor filed an 
application praying that the decretal amount be 
realized first by the saleof the portion of the 
property soldto A: 

Held, that the rights of the decree-holders in the 
present case could not be fettered by laying down the 
order in which the various items of the mortgaged 
properties were to be sold. It was to be noted in this 
connection that the decree-holder had agreed with A 
not to proceed against the portion sold to him 
privately and he was thus entitled to say that the 
agreement be respected by the Court. 

Quaere —Whether an appeal from an order refusing 
a prayer to sell mortgaged properties in certain order, 
is maintainable. Alimuddin v. Gobind Prasad (5) and 
Mangat Rai v. Babu Ram (6), distinguished. Qaiser 
Beg v. Sheo Shankar Das (4), Behari Lal-Ram Charan 


v. Badri Pershad(7) and Khirodhar Singh v. Gajadhar , 


Lal (8), referred to. 

The application of the rule as to marshalling hag 
the effect of adjusting the equities between the mort- 
gogor and subsequent transferees from him and can 
-be enforced by a Court as against the prior mort- 
.gagee, provided his interests are not adversely 
-affected by the application of the rule. Further, 
marshalling can be enforced only at the instance ofa 
wubsequent purchaser or a subsequent mortgagee of 
bay a items of the mortgaged property. [p. 494, 
col. 2. : 


Ex. F. A. from the decision of the 
Sub-Judge, Etah, dated January 6, 1936. 

Mr. Mushtag Ahmad, for the Appellants. 

Messrs. A. M. Khwaja and S, B. L, Gaur, 
for the Respondents. 


Iqbal Ahmad, J.—Apart from the ques- 
tion whether the order sought to be assailed 
by the present appeal is an appealable order, 
we have come to the conclusion that there 
are no merits in this appeal and that the 
decision of the Court below must stand. It 
is well-settled that so long as the mort- 
gaged property remains in the hands of the 
mortgagor, it is open tothe mortgagee to 
reulize the mortgage debt from the whole 
or any portion of the mortgaged property. 


. 
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of mortgaged property is a security for the 
entire mortgage debt, and as such, it is 
cpen to the mortgagee to realize the mort- 
gage debt from any item of the mortgaged 
property. “Ihis rule is, however, subject to 
two exceplions. Firstly, the rule is subject 
to the doctrine of marshalling provided for 
by ss. 56 and. 8l, Transfer of Property 
Act, and secondly, to the Courts power 
under O. XXXIV, r. 4, Civil Procedure 
Code, to adjust the equities between the 
mortgagor and subsequent transferees from 
him by directing that the various items of 
mortgaged properties be sold in a certain 
order. The orderin which the properties 
are to be sold may be regulated either 
by the decree forsale passed by the Court 
or in the course of execution proceedings 
of such a decree. 

The provisions of s. 56 are analcgous to 
the provisions of e. 81. Transfer of Property 
Act, and the only difference between the 
two sections is that s. 56 prescribes the 
rule as to marshalling by subsequent 
purchasers, whereas s. 81 provides for the 
marshalling of securities at the instance 
of a subsequent mortgagee. The rale of 
law enacted by these two sections is that 
if the owner of two or more prcperties 
mortgages them to one person and then 
sells or mortgages one or more of the 
properties to another person, the buyer or 
the subsequent mortgagee is, in the absence 
of a contract to the contrary, entitled to 
have the mortgage debt satisfied out of the 
property or properties not sold or mortgaged: 
to him, so far as the same will extend, 
but not: so as to prejudice the rights of 
the prior mortgagee or persons claiming 
under him or of any other person who has. 
for consideration acquired au interest in 
any of the properties. It is evident from 
the provisions of these sections that the 
rule as to marshalling can prevail only if 
its application to a particular case is not 


calculated to prejudice the rights of the © 


prior mortgagee or of any: other person: 
who has acquired an interest in any item 


of the mortgaged property and that for. 


consideration. The application of the rule 
as to marshalling, has the effect of adjust- 
ing the equities between the mortgagor and 
subsequent transferees from him and can 
be enforced by a Court as against the prior 
mortgagee, provided his interests are not 
adversely affected by the application of the 


rule. Further, it is clear’ that marshalling” 
ean be enforced only at the instanceofa . 


subsequent purchaser or a subsequent mort: 
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gagee of one of the items of the mortgaged 
Property. 

In the case before us the rule as to 
marshalling has no application for the 
simple reason that the subsequent purchaser 
in the present case, iz. the Saraswati 
Sugar Syndicate, Lahore, which is respon- 
dent No.1 in the present appeal, has not 
invoked to its assistance the rule as to 
marshalling and this appeal is by the legal 
representatives of the martgagor who 
unsuccessfully prayed in the Gourt below 
that the various items of the mortgaged 
properties should be sold in a particular 
order. The question that arises for consi- 
deration in the present appeal therefore 
is whether the second exception to the 
general rule mentioned at the inception of 
our judgment has any application to the 
facts of the present case. It has been laid 
down in a series of cases that,even if the 
doctrine of marshalling is not strictly 


. applicable, the Court has, under O. XXXIV, 


r. 4, Civil Procedure Code, the power to 
direct the order in which various items 
of mortgaged properties are to be sold, 


` provided the order laid down by the Court 


does not, in any way, prejudice the rights 
of the mortg igee decree-holder. 

In Nobin Chandra v. Dehendra Sen (1) it 
was held that, if the Court finds that a 
stranger to the mortgage transaction pur- 
chased a portion of the mortgaged property 
bona fide and without notice of the mortgage 
and on payment not merely of the value of 
the equity of redemption but the value of the 
absolute interest in properties, the Court 
has jurisdiction to make such provision as 
regards the order of sale of the various 
items of mortgaged property as would work 
no injustice to the:sfranger-purchaser. It 
was observed in that case that, when the 
interest of a third person has intervened 
who has bona fide taken a transfer of a 
portion of the mortgaged - property, the 
mortgagee is not entitled to insist on his 
right to sell such portion of the mortgaged 
property as he likes, and that in sucha 
case it is for the Court to regulate the order 
of sale of the various items of mortgaged 
properties in such a way as to do justice to 
the bona fide subsequent transferee without 
in any way prejudicing the right of the 
mortgagee to realize the whole of his 
mortgage debt. This decision was based on 
the provisions of O. XXXIV, r. 4, Civil 
Procedure Code, which lays down that a 
Preliminary decree for sale should provide 
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that in default of the payment of the 
mor‘gage debt, the plaintifi-mortgage shall 
be entitled toa final decree directing “that 
the mortgaged property or a sufficient part 
thereof be sold.” ‘This provision leads to 
the conclusion that, while ordinarily a 
mortgagee is entitled to realize the mortgage 
debt from the whole of the mortgaged 
property, it is open to the Oourt in cases 
in which it is necessary to adjust tke 
equities arising between the subsequent 
transferees from the mortgagor and the 
mortgagor to direct that in the first instance 
only such properties as were not transferred 
by the mortgagor are to be sold, and if 
the prcceeds cf the sale of such properties 
are not sufficient to satisfy the mortgage 
debt, then the properties transferred to 
subseguent transferees may be sold. In 
Kommineri Appayya v. Mangala Rangayya 
(2), while it was observed that 

“a bona fide purchaser, who purchases for value a 
portion of a mortgaged property without notice of 
such mortgage, has no right, in a suit by the 
mortgagee to enforce his mortgage, to insist that 
the portion not sold to him must be proceeded 
against first and the portion purchased by him 
must be sold only. for the balance, if any due,” 
it was laid down that 

“it is competent to the Court under s, 88, Transfer. 
of Property Act (which corresponds to O. XXXIV, 
r. 4, Oivil Procedure Oode) to order a sufficient 
portion of the mortgaged property to be sold; and 
if the portion not sold by the mortgagor is sufficient, 
and if the mortgagee will not be prejudiced, the 
Court may, by its decree, direct such unsold portion 
to be sold first.” 

It was further held in that case that if 
the decree directs the sale of the whole of 
the mortgaged property, the Oourt, in 
execution, may first bring to sale the portion 
not trausferred by the mortgagor. and if 
the sale proceeds be sufficient, stop the sale 
of theportion transferred by the mortgagor. 
Similarly, it was ruled in Raghavachariar 
v. Krishna Reddi (3) that in executing a 
mortgage decree the Court can direct, at 
the instance of a subsequent transferee of 
one of the items of the mortgaged property, 
the sale of some of the items of the 
mortgaged property first before selling the 
property transferred to the subsequent 
transferee, provided the mortgagee is in no 
way prejudiced. The question was con- 
sidered at length by a Bench of this Court 
in Qaiser Beg v. Sheo Shankar Das (4) 
and it was held that in cases in which the 
doctrine of marshalling of securities has no 

(2) 31 M 419; 18 M L J229 (F B). 

(3) A I R 1924 Mad. 509; 83 Ind. Oas, 918; 48M L J 
32; 19 L W 23; (1924) M W N 134. 

(4) 53 A 391; 129 Ind. Oas. 708; AI R 1932 All, 85; 
(1931) A L J108; Ind. Rul, (1931) All, 196, ; 
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application, it is the paramount right of a 
-mortgagee to have the mortgages satisfied 
by sale of every part of the mortgaged 
property, but this paramount right does not 
make the mortgagee the complete master 
of the situation and so long as his righis 
under the mortgege are not prejudiced, 
the Court executing tbe decree has, in an 
appropriate case, full discretion to regulate 
the order in which the mortgaged properties 
should be sold, provided it is necessary to 
so regulate the order with a view to do 
justice between two subsequent transferees 
from the mortgagor. The consideration of 
the appeal before us must, therefore, be 
approached on the assumption that a Court 
executing a decree for sale passed on the 
basis of a mortgage has full discretion to 
prescribe the order in which the various 
items of the properties directed to be sold 
by that decree are to be sold, provided it is 
necessary to do so with a view to adjust 
the equities arising between two subsequent 
transferees from the mortgagor or with a 
view to protect the rights of a subsequent 
transferee and further provided that the 
order of sale prescribed by the Oourt has 
not the effect of prejudicing the right of the 
mortgagee to realize the whole of the 
decretal amount. 

The facts giving rise to the disputes 
between the parties that has culminated in 
the present appeal are not disputed and are 
as follows: One Ahmad Saeed Khan owned 
gamindari in various villages including a 
village called Nauli. His zamindari proper- 
ties were subject to asimple mortgage in 
favour .of Kishori Lal and Babu Lal, 
respondents, Nos. 2 and 3. On October J, 
1922, Ahmad Saeed Khan executed a waqf 
alal aulad of all bis zamindari properties. 
In this deed specific mention of the mortgage 
debt due to respondents Nos. 2 and 3 was 
made and it was provided that it would be 
open to Ahmad Saeed, with the permission 
of the District Judge, to sell the whole or a 
part of the dedicated property with a view 
to satisfy the mortgage debt referred to 
above. According to the provisions in the 
deed of wagf, Ahmad Saeed was to be the 
first mutwalli, and after his death, his sons, 
Karimul Rahman and Nazhar Ahmad, were 
to be the mutwallis. Ahmad Saeed took no 
steps to transfer any portion of the dedicated 
properties or to satisfy the mortgage debt 
with the result that respondents Nos. 2 and 
3 put their mortgage into suit and even- 
tually obtained a final decree for sale on 
October 2, 193’. This decree was for a 
gum of about Rs. 60,000 and directed the 
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sale of the entire mortgaged property in- 
cluding village Nauli. The decree-holders 
applied for execution of this decree in 
December 1932 and then Ahmad Saeed filed 
as application before the District Judge 
soliciting permission to sell village Nauli 
with a view to satisfy the decree. The 
District Judge granted this application on 
February 18, 1933, and on that very date 
Ahmad Saeed died and his sons, Karimul 
Rahman and Mazhar Ahmad, became the 
mutwallis of the wagf. These mutwallis 
on February 24,1933, sold village Nauli 
to two ladies, .Masudi Begum and Israr 
Fatima, for a sum of Rs. 1,00,000 and out 
of the sale consideration, a sum of about 
Rs. 43,000 was left in the hands of these 
vendees for payment to respondents Nos. 2 
and 3, decree-holders, It may be mentioned 
here that Masudi Begum is a sister of 
Ahmed Saeed and Israr Fatima is a 
daughter of Ahmed Saeed. 

It has been stated above that the mort- 
gage decree in favour of respondents Nos, 2 
and 3 was for about Rs. 60,000 and that 
only about Rs. 43,000 were left with the 
vendees for payment to the decree-holders. 
The remaining sum of about Rs. 17,000 
was paid by the two mutwallis to the 
decree-holders in part satisfaction of the 
decree on January 6, 1934. It appears that 
by January 29, 1934, Masudi Begum and 
Israr Fatima had entered into an agree- 
ment with the Saraswati Sugar Syndicate, 
Lahore, respondent No. 1, for sale of 
village Nauli for asum of Rs. 1,00,000 and 
in pursuance of that agreement respon- 
dent No. | paid a sum of Rs. 25,000 to res- 
pondents Nos. 2 and 3, the decree-holders, 
on January 29, 1934. On receipt of this 
sum of Rs. 25,000 the decree-holders filed 
an application in the execution Court men- 


tioning that they had released Nauli from ` 


the charge created by the decree and they 
would be in no case entitled to sell village 
Nauli in execution of their decree. 


that village Nauli would notin future be 
liable to sale in execution of the decree. It 
is common ground that on May 26, 1934, 
Masudi Begum and Israr Fatima executed 
a deed of sale in favour of respondent 
No. 1 with respect to village Nauli for a 
lac of rupees, and out of the sale con- 
sideration, a sum of Rs. 35,000 was left 
With respondent No.1 for payment to the 
vendors on future dates, 

On January 26, 1935, the appellants, who 
are the mutwallis of the wag, filed an 
application in the execution Oourt praying 


The. 
Court accepted this application and ordered 


che 
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that the decretal amount be rea'ized first 
from ‘Sale of village Nauli and this applica 
tion was granted on April 27, 1931. It is 
Owever necessary to mention that no netice 
of this application was given to respondent 
No. J. Respondent No 1 in its turn on 
August l, 1933, filed an objection in the 
execution Oourt pointing out that in view 
of the decree-holders’ application dated 
January 23, 1934, and the order Passed by 
the Court on that date, it was not open to 
the decre¢-holders to sell village Nauli. 
This objection was headed as an ob jection 
under s 47 and s, 151, Civil Procedure 
Code. The present appellants were not 
impleaded as parties to the objection, nor 
was notice of this objection given to them. 
The application was disposed of by the 
Court on August 3, 1935. The Court observ- 
ed that the decree-holders’,Counsel liad no 
objection to the prayer of respondent No. 1 
and ‘ordered that village Nauli shall not 
be sold. The present appellants then, on 
September 16, 1935, filed an application 
praying that the order dated August 3, 
` 1935, be recalled. This application was 
headed as an application under ss. 47 and 
151, Oivil Procedure Code. The Court below 
dismissed: this supplication on January 6, 
1936, holding that as the order dated 
August 3, 1933, had not been appealed 
against, it became final and could not be 
assailed. The appeal before us is against 
the order dated January 6, 1936. 
. A preliminary objection has been raised 
to the hearing of the appeal on the ground 
‘that the order dces not fall within the 
purview of s. 47, and as such, is not appeal- 
able. In support of this contention reliance 
has been placed by the learned Counsel on 
Alimuddin v. Gobind Prasad (5), Mangat 
Rai v. babu Ram (6) and Behari Lal Ram 
Uharan v. Badri Pershad (7). The first 
‘two cases just mentioned have no applica- 
tion to the case before us. In the tirst cage 
it was held that no appeal lies against an 
order passed by the execution Court fixing 
the estimated value of the property sought 
to be sold in proceediags under O. XXI, 
r. 6G and in the second case it was held 
‘that an order passed by an execution Court 
rejecting an application for stay of sale 
does not fall within the purview ofs. 47, 
Civil Procedure Code, and is not appeal- 
able. The order before us is not of the 
nature referred in tke first two decisions 


(5) A I R 1927 All. 208; 99 Ind, Oas. 455. 
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noted above. Taose casas, therefore, are 
clearly distinguishable. Much reliance has, 
ho wever, been placed by the learaed Counsel 
for the respondents on the decision in 
Behari Lal Ram Charan v. Badri Pershad 
(7). In that case the execution Court had 
ordered that the mortgagee decree-holder 
must sell certain items of mortgaged pro+ 
perties first and if he was unabie to realize 
his decree money by the sale of those pece 
perties, then he was entitled to proceed 
against the remaining items of the mort- 
gaged properties. This Court held that this 
order of the execution Court 

- “amounted to a temporary stay of exeoution 
against defendants Nos. 4 and 5 and merely decided 
the mode in which the execution was to proceed and 
there was no conclusive detarmination of the decree- 
holder's right to proceed against defendants Nos. 4 
and 5, aad therefore the order was not a decree as 
defined ins 2 (2) and was not appealable. 4 

A diametrically opposite view was ex- 
pressed in Quiser Beg v. Sheo Shanker 
Das (4: to which reference has already 
been made. One of the learned Judges 
constituting the Bench made the following 
observation ; 

“There was some discussion in the course of argu- 
ments that no appeal lies from the order passəd by 
the lower Appellate Court. That the question aris- 
ing between the parties relates to execution, dis- 
charge or satisfaction of the decree within the 
meaning of 8. 47, Oivil Procedure Oode, cannot be 
doubted and has not been questioned, It is, however, 
contended that in so far as the order does not 
amount to a formal expression of an adjudication 
determining the rights of the parties, it is not a 
decres within the meaning of s. 2 (2), Civil Proce- 
dure Code, Iam unable to accede to this conten- 
tion. The whole question is whether the decree- 
holders have an absolute right to choose the order 
in which the mortgaged properties should be sold 
in disregard of the rights of the appellant, or whe- 
ther the rights of the parties in this respect are 
regulated by the discretion of the Oourt. Any 
answer to these questions necessarily involves ad- 
judication of the rights of the parties. Where the 
right of one or the other of the parties to havea 
certain thing done depends upon the discretion of 
the Court, the order of the Court giving such 
direction against one party or the other necessarily 


decides the right in controversy in the particular 


case and is to that extent a decree if the order 
is one passed under s. 47, Oivil Procedure 
Code. For these reasons, L am of opinion that an 
appeal lay to this Court from the order passed by 


.the lower Appellate Court now in question.” 


In Khirodhar Singh v. Gajadhar Lal (8), 
it was held that an order regulating the 
order in which the mortgaged properties 


“are to be sold is “a tinal order between 


the parties in a matter relating to the 
execution, satisfaction and discharge of the 
decree” and is appealable. We have noticed 
these cases with a view to show that there 


(8) A LR 1925 Pat, 484; 91 Ind, Oas. 221; 6 P LT 
393; (1925) Pat. 164. | 
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appears to be divergence of judicial 
opinion on the question whether or not an 
order of the nature passed by the Court 
below is an appealsble order. But having 
regard tothe fact that we have come to the 
conclusion that the appeal must fail on the 
merits, we refrain from deciding the pre- 
liminary objection raised by the respon- 
dents’ Counsel. 

- Very little need be said asto the merits 
of the appeal. The transfer in favour of 
Masudi Begum and Israr Fatima was made 
by the legal representatives of Ahmad Saeed 
after the decree for sale had been passed in 
favour of respondents Nos, 2 and 3. Ree- 
pondents Nos. 2and 3 were no parties to 
the agreement between the vendors and 
the vendee as tothe payment of Rs. 43,000 
in part satisfaction of the decretal amount. 
Similarly, the sale by Masudi Begum and 
Israr Fatima in favour of respondent Ne. 1 
was without the consent of respondents 
Nos. 2and 3. Tke case before us is not 
a case in which a subsequent transferee 
from the mortgagor invokes the assistance 
of the Court for the protection of the in- 
terest acquired by him in some of the items 
of the mortgaged properties. This is a 
case in which the legal representatives of 
the mortgagor in effect seek the specific 
performance of an agreement entered into 
between them and their transferees for 
payment of a portion of the amount due 
on the basis of the decree for sale. No 
authority bas been shown to us which 
-would justify our acceding to the request 
‘of the appellants to fetter the rights of 
the decree-holders in the present case by 
laying dcwn the order in which the various 
items of the mortgaged properties are to be 
gold. It isto be notedin this connection 
that on payment of a sum of Rs. 25,000 
‘by respondent No. 1, the decree-holders, 
wiz, respondents Nos. 2 and 3 entered into 
‘all agreement wilh respondent No. 1 not 
to proceed againat village Nauli. Res- 
-pcndents Nos. 2and3 are entitled to say 
that this agreement be respected by tke 
‘Court and that the appellants be left to 
seek their remedy, if any, as against res- 
peudent No. 1.” lt is needless to observe 
that the mere refusal by decree-holders to 
preeced’ against village Nauli cannot 
‘adversely affect the rights cf tLe appel- 
lants tc claim contriLuticn as against village 
Nauli, provided they have such a right in 
law. The appeal must, therefore, fail and 
is arcordingly dirmiceed. Having regard 
to all ihe circurstances of the case, we 
have ccme to the conclusion that it would 


KEN 


ONKAR Nata v. MUNI Lar (LAH) 


183 10. 


be just to direct the parties to bear their 
own costs here ard below and we order 
accordingly. 

D. Appeal dismissed. 





LAHORE HIGH COURT: 
Second Civil Appeal No. 356 of 1938 
October 5, 1938 

BuipE, J. 

Seth ONKAR NATH—Derenpaxt— 
APPELLANT 

versus 
Lala MUNI LAL—F arn tiry—Respon Dent. 

Easement—One of owners of joint wall erecting 
wall on top of joint wali and keeping ventilators 
in tt—Right of easement in respect of such openings, 
if canbe acquired against other co-owner—Second 
appeal—Question of law—Wall erected by co-owner 
on top of joint wall, whether joint wall, is ques- 
tion of law. 

Inthe case ofjoint property, every co-sharer 
has a right to use it, consistently with the rights 
of the other co-sharers until partition. 

Where one of the owners of a joint wall erects 
a wall on the top of the joint wall and keeps 


ventilators in such erected wall, he does so con- -~ 
co-owner and “< 


sistently with the rights of the 
cannot, therefore, acquire a right of easement in 
respect ofthe ventilators against the co-owner. 
Rajubhat Mohanbhaiv. Lalbhai Mulchand (i) and 
Narayan Balvant v. Shankar Waman (2), followed, 
Mahomed Umar Hayat Khan v. Mahomed Zaman 
(3) and Imam Bhat Kamruddin v. Rahim Bhai 
Usman Bhai (4), distinguished. 

The question whether a wall erected by one 
of the owners of a joint wali on the top of the 
joint wall, acquires the character of a joint 
wall, is one of law and can be raised in second 
appeal, ‘ 


S. U. A. from the decree of the Senior Sub-, 


Judge, Amritsar, dated January 5, 1938. 


Mr. M. L. Puri, for the Appellant. 
Mr. Achhru Ram, for the Respondent. 
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Judgment.—Plaintiff sued in this case -e 


for a permanent injunction restraining the 
defendant from closing nine Ventilators in 


-@ wall, which he had erected on the top of 


a joint wall, be:onging to the parties. The 
plaintiff claimed to have acquired a right 
of easement ın respect of these openings. 
The trial Court granted adecree and the 
decision was affirmed on appeal by the 
learned Senior Subordinate Judge. The 
defendant has now preferred a second 
appeal. The sole point urged by the learned 
Counsel forthe appellant is that even if 


-the plaintiff had constructed the wall in 


which the ventilators existed, the wall was 
legally joint property of the parties, as it 


was admittedly erected ona jcint wall. lt” 


was further urged that in such circum- 
stances no right of easement could be ac- 
quired in respect of tke wall. In support 
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of this contention reliance was placed on 
two Division Bench rulings of the Bombay 
High Court reported in Rajubhai Mohanbhai 
v. Lalbhai Mulchand (1) and Narayan 
Balvant v. Shankar Waman (2). The 
learned Counsel for the respondent urged 
in reply that the plaintiff had never pleaded 
that the wall in which the ventilators exist 
was a joint wall, that there was nothing in 
s. 26, Limitation Act, to prevent a right 
of easement being acquired even in respect 
of ventilators in a joint wall and that a 
single Bench ruling of this Court reported 
in Mahomed Umar Hayat Khan v. 
Mahomed Zaman (3) supported him. Imam 
Bhat Kamruddin v. Rahim Bhai Usman 
Bhai (4) was also relied on. 

As regards the first point, the plaintiff 
did claim to bave erected the wall in ques- 
tion on the top of a joint wall, but the 
question whether it acquired the character 
of tke joint wallin the circumstances was 
“a question of law. The point of law was 
raised in both the Courts below and I see 

| no objection to its being raised now. It was 
not disputed that a wall erected by one of 
the joint owners ên the top of a joint wall, 
would, according to law, become joint prc- 
perty of the parties. As to the second point, 
it is true thats. 26, Limitation Act, does 
-not specitically say anything about the ac- 
quisition of a right of easement by one 
owner against another not being permissible 
in respect of joint property. But it“seems 
to assume that the two tenements belong to 
different persons, For obviousty a person 
could not acquire a right of easement in 
respect of his own tenements and the 
words ‘asof right’ occurring in the section 
would otherwise be of no significance. The 
definition of ‘easement’ given ins, +, Hase- 
ments Act, also appears to make the same 
assumption. The detiniticn runs as follows: 

“An eusement is a right which the owner or occu- 
‘pier of certain land possesses, as such, for the 
beneficial enjoyment of that land, to-do and con- 
tinue to do something, or to prevent and continue 
to prevent something being done, in or upon, or in 
respect of, certain other land not his own,” 

In the case of joint property, every co- 
sharer has a rigat to use it, consistently 
‘with the rights of the other c:-siarers until 
partition and consequently when the plain- 
tiff erected a wall on the joint property and 


(1) AI R 1926 Bom. 515; 97 Ind Cas, 691; £8 Bom, 
LR 1000 
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kept ventilators therein, it must, I think, be 
held that he did so consistently with the 
rights of the defendant. The Bombay rulings 
relied on by the defendant- ıppellant are 
clearly in his favour while in Mahomed 
Umar Hayat Khan v. Mahomed Zaman 
(3) the point now raised appears to have 
been not raised and was left undecided. 
In Imam Bhai Kamruddin v. Rahim Bhai 
Usman Bhai (4) the question of the acquisi- 
tion ‘of a right of easement did not arise for 
decision. The plaintiffs in that case wanted 
to have the windows in a joint wall closed 
and all that was decided was that they could 
not do so, as they had not sued within 
limitation. It was, however, held that it was 
open to the plaintiffs to close up the windows 
from their side of the premises. Following 
the view taken in Rajubhat Mohanbhai v. 
Lalbhai Mulchand (1) and Narayan 
Balvant v. Shankar Waman (2) I accept 
this appeal and dismiss the plaintiff's suit. In 
view of all the circumstances, I leave the 
parties to bear their costs throughout. 
8. Appeal accepted, 





MADRAS HIGH COURT 
Appeals Nos. 310 of 1934 and 197 of 1935 
March 25, 1938 
VARBADAOHARIAR AND Hokwitn, JJ. 
SIDDAVARAPU RAMALINGA REVDDY— 
APPELLANT 
versus 
RAOHAPU [I RAMALINGAM SETTY— 
AND ANOTHER—RESPONDENTS 
Partnership—Partnership consisting of X and Y 
for mining mica — Lease of land obtained for 
fized period — Partnership to continue only for 
period of lease—Shortly before expiry of lease X 
obtaining lease of same land personally for 
himeelf, openly and without taking any advantage 
of partnership —X sending notice to Y of this lease 
and asking to settle accounta of partnership which 
was terminating with old lease —Y claiming 
interest in new lease, refusing to settle accounts and 
obstructing X in working new lease—Y held 
could not claim interest in new lease or claim 
it to be treated as asset of old partnership —Y held 
cuuld not take advantage of 8. 53, Transfer of 
Property Act, and X held entitled to damages for 

obstruction. , a. 
In the case of partners, the Indian Legislature 
has nowhere ‘indicated anintention to enact an 
absolute rule of law or an irrebuttable presumption 
in respect of renewals obtained by one of them, 
It must, in other words, be shown that one of the 
partners has ‘availed himself of the character’ 
to gain an advantage or that the partner has 
gained an advantage by entering into a transaction 
in which ‘his own interests are or may be adverse,’ 
to those of the other partners. it may be, that 
the clandestine character of the transaction wag 
‘not an essential feature’ but the circumstance of 
concealment is material as leading tothe inference 
that the partner was ‘taking advantage’ of his 


Fd 


“advantage of the partnership was 


-` lease’ was his own 


-rivalry with the partnership 


500 
position. The equity arising from the fiduciary 
obligation: or duty subsisting between partners 
cannot be extended to cover every transaction 
entered into by one of them merely on the ground 
that there is “some connection between the part- 
nership and the transaction compluined of; it 
must be shown that the transaction, was ‘within 
the scope of the partnership’ or “part of the 
business of the partnership or an undertaking in 
or indeed connected 
with it in any proper sense.” [p. 505, col 2.) 

{Case-law reviewed.] 


A partnership had obtained a lease 


for the 
purpose 


of opening mica mines, for a certain 


‘ definite period. One Y joined the partnership with 


the knowledge of the conditions of the lease. ‘Lhe 
partnership was intended by the partners to last 


- only as longas the duration of the lease. Shortly 
‘before the termination of the lease, a partner X 


“obtained a fresh lease of the same land personally 
„for himself, X had obtained the lease in com- 
petition with others and the -negotiations of the 
yew lease were carried on by him openly and no 
clandestinely 


taken. consideration arising 


lt was not any 


„Out of the old lease that enabled X to obtain 
-a new lease. 


Before the termination of the old 
lease X sent notice to Y asserting that the new 
and asking him to come and 
settle the accounts of the partnerahip which was 
terminating with the termination of the old lease. 
Y denied that the partnership was to come to an 
end on the termination of the old lease and 
claimed that the new lease should be treated as one 
acquired for the benefit of the partnership. As 
X disputed this claim, Y refused to agree to a 
Settlement of the accounts of the partnership and 
obstructed A from working the mine by using 
the boiler which they had theretofore been using. 
X instituted two suits for the taking of the accounts 
of the partnership on the footing that it had come 
to an end by efflux of time and other for a 
declaration that Y was not entitled to claim any 
interest in the new lease, and for an injunction 
restraining Y from interfering with the plaintifi’s 
working of the mine, He also claimed damages in 
respect of the loss sustained by reason of Y's 
obstruction: 

Held, that in obtaining the new lease, X could 
not be said’ to have availed himself of his character 
or ofthe advantage of the old lease. As the old 
lease was for a definite period, it could not be 
suggested that in the matter of the new lease, X 
placed himself in a position of conflict of duty and 
interest. Y was not therefore entitled to claim an 
interest in the new lease or to insist that it 
should be treated as part of the assets of the old 
partnership: 

Held, also that to permit Y in such circumstances 
to rély on s, 53, Transfer of Property Act would 
amount to allowing him to take udvantage of his 
own wrong. If he chose to take the law into his 
own hands, he must do so athis peril. But for 
the provision in s5. 53, X, even as a common owner, 
was entitled to use the property subject to 
accounting to his co-owner for his share of the 
profits made by the useof the common property; 
the obstruction caused by Y was, therefore, uniawtul 
and entitled the plaintiff to claim damages. Watson 
& Co. v. Kamchund Dutt \18),relied on, Lp. 208, col, 2 & 


p. 509, col. 1.] 
The Advocate-General, Messrs. K. Krish- 


naswamy lyengar and A. K. Sreeraman, for 
the Appellant. 
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Messrs. S. Srinivisa Iyengar, K. Umama- 
Leswaran, R Venkatasubba Rao and Alladi 
Ramaswamy, for toe respondents. 

Varadachariar, J —These appeals may 
conveniently be dealt with together, as 
was done in the Oourt below. In May, 1929, 
the appellant, who was defendaut No. 1 in 
both the suits, became a partner with the 
plaintiff in a mica mining business whick 
the latter had been carrying on for some 
years. When the plaintiff started that 
business in 1924, he had two partners, 
namely, defendant No. 2, who was entitled 
toa four annas share and P. W. No. 3 who 
was entitled toa six annas share. Defend- 
ant No. 2 was only a working partner while 
plaintiff and P. W. No. 3 were the capitalist 
partners. Among ‘he lands which they 


‘took on lease for the purpose of opening 


mica mines in- connection with that busi- 
mess, wasa block of land obtained under 
Ex. B for a term of five years from October 
7, 1925. On a portion of the land covered 
by this lease, they had opened a mine 
which they named the Nityakalyani Mine. 
For one reason or another, it was not pos: - 

sible for some years to work this mine to 
the best advantage; and in December, 1928, 
P. W. No.3 left the concern, assigning his 
six annas share (by Ex. D) to tne plaintiff.. 
The parties have put forward different 
versions as to the reasons that ‘led to the 
plaintiff and defendant No. 1 becoming 
partners in 1829. Itis no doubt n.teworthy 
that under this arrangement defendant 
No. l agreed to advance the whole capital 
required for the working of the mine and. 
to re-pay the moneys which the plaintiff 
had so fdrinvested. But we agree with 
the lower Court that the arrangement was 
not the result cf any financial difficulties..- 
of the plaintiff. This question does not how- 

ever seem tous to be one of much import- 

ance, except as bearing upon a suggestion 

of defendant No.1 that he accepted such 

an onerous obligation only because it was 

represented to him at the time and he was 

led to expect that the lease’ under Ex. B 

would be renewed or extended and tbat 

the partnership business would be conti- 

nued even for a further term, When de- 

fendant No. 1 became a partner, defendant 

No. 2 sank into the pcsition of a person 

remunerated by a share of the protita, it 

being expressly provided in Ex. M that he 

should not be liable for losses. 

On June 10, 1930, the plaintiff obtained" 
(under Ex. k, afresh lease of most of the 
lands covered by Ex. L, for a term of 
10 years ccmmencing from the date of the 
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termination of the lease under Ex. B. One 
of the principal .qnestions for decision in 
the appeals is whether the defendants are 
entitled to claim an interest in this new 
lease. In August and September, 1930, the 
pesition was left hazy, each party suspect- 
ing the other and neither of them taking 
up a definite pcsition. Early in October 
1930, the plaintiff sent a notice (Ex. K) to 
defendant No 1 asserting that the new lease 
was his own and asking him to come and 
settle the accounts of the partnership which, 
according to the plaintiff, was terminating 
on October 6, 1930, with the terminaticn 
of the lease urder Ex. B. By his reply 
(K-2) defendant No. 1 denied that the part- 
nership was to come to an end on October 
6, 19:0, and claimed that the lease under 
Ex. E, should be treated as cne acquired 
for the benefit of the partnership. As the 
Plaintiff disputed this claim, defendant 
No. 1 refused to agree toa settlement of 
the accounts of the partnership and on the 
night of October 6, 19:0, obstructed the 


plaintiff from working the mine by using- 


the boiler which. they had theretofore been 
= using. ‘fhe plaintiff sorght the aid of the 
magisterial authorities ; but as they passed 
an emergent order restraining both par- 
ties from using the boiler or working the 
mine for a period of two months, the 
plaintif instituted two suits on November 
24, 1930, O. S. No. 67 of 1930 (out of which 
A. B. No. 197 of 1935 arises) for the 
taking of the accounts cf the partnership 
on the footing that it had come to an end by 
efflux of time on October 6, 1930, and O. 8. 
No. 68 of 1930 {out of which A. 8. No. 310 
of 1934, arises) for a declaration that the 
defendants were not entitled to claim any 
interest in the new lease, Ex. E, and for 
Jan injunction restraining them [from inter- 
fering with the plaintiffs working of the 
mine. He also claimed damages in respect 
of the joss sustained by reason of defendant 
No. 1's obstruction. 

Defendant No. 1 denied that the partner 
ship between him and the plaintiff had come 
toan end on October 6, 11930. He had, 
however, no objection to-the Court declar- 
ing the partnership dissolved, if accounts 
were to be taken on the footing that the 
new lease also formed part of the assets of 
the partnership. He disputed the plaintiff's 
claim to damages and also contended that 
the amount claimed was excessive. Defend- 
ant No. 2 had entered into a partnership 
arrangement wiih the plaintiff in respect 
of the new lease on September 27, 1930, 
(Ex. J). But, for some Teason, he seems to 
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have taken sides with defendant No. 1 when 

the disputes between the plaintiff and 

defendant No. 1 commenced. He according: . 
ly filed written statements supporting de- 

fend int No 1 in his main contentions. The 

learned Subordinate Judge held that the. 
partnership between the plaintiff and the 

defendants terminated by efflux of time on. 
October 6, 1930, and that the defendants.. 
were Dot entitled to the benefit of the new - 
lease obtained by the plaintiff under Ex. E., 
He ascordingly directed accounts to- be 

taken in O. 8. No. 67 of 1930 in the terms. 

asked for by the plaintiff. In O. S. No, 68 

of 1930 he gave the declaration and. the 

injunction prayed for; he also directed., 
defendant No. 1 to pay damig-s to the. 
plaintiff at the rate of Rs. 1,500 per mensem. 
from October 7, 1930, to April 17, 193], . 
when the plaintiff was enabled to work the 

mine in consequence of his appointment as 

Receiver. Against the decreas passed in 

the above terms, defendant No. 1 has prefer-. 
red these appeals. 

The only point raised in A. S. No. 197 of 
1935 is, that the Court below should have 
directed accounts to be taken on the footing 
that the lease under Ex. E formed part of 
the partnership assets As this question | 
arises for decision even in A. 8. No. 310 
of 1934, the decision on that poins in A. 8. 
No. 310 of 1934 will govern A. S. No. 197 
of 1935 also. The learned Adv cate-Gene- 
ral, who appeared for the appellant, criti- 
cized some portions of the lower Court's 
judgment dealing with the defendant's | 
version as to what happened when the pari- 
nership under Ex. M was entered into and 
when the new lease under Hx. E was ob- 
tained. But, as he did not seriously ques- 
tion the conclusions reached by the Oourt 
below on these points and as we are in 
substantial agreement with those concla- 
sions, it will be sufficient to deal briefly 
with this part of the case. 

In the reply notice (Ex. K-2) as well as 
in his pleadings and evidence in these suits, 
it was defendant No. 1's case : (a) that even 
in Mw 1929, the p‘aintiff represented to. 
defendant No. 1 that the landlords would 
grant a renewal or atleast an extension of 
the term of the first lease and it was on 
this understanding and by reason of that- 
representation that defendant No. l entered 
into the partnership with the plaintiff; (b) 
that some time before the middle of 1930 
there was an arrangement between the 
parties that in the naw lese to be obtained 
they should have the same rights asin the 
old; (e) that in the matter of obtaining 
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the new lease, the plaintiff negotiated on 
behalf of all the old partners.and (d) that 
when on June 9, 1930, defendant No. 1 
went to the lessor’s house, the plaintiff sent 
himi away saying that in connection with 
the new lease he would conduct himself 
as before and thus prevented defendant 
No.1 from competing for the new lease. 
The plaintiff denied these allegations. We 
agree . with the Court below that on these 
Points the plaintiff's case is substantially 
True. 

_ It is significant that no reference is made 
in Ex. M tothe contingency of a renewal 
of the lease or of the extension ofits term 
or to any otber lease being taken; and in 
this respect it is in marked contrast with 
Ex. A. There can be little doubt even on 
defendant No. 1's own evidence, that if the 
business was to be continued after the ter- 
mination of Ex. P, he expected this tobe 
done on revised terms, especially in the 
matter of advances (referred to by the 
witness as ‘pettubadi’). Defendant No. 1's 
conduct in connection with Ex. Y is also 
significant. In respect of contracts of sale 
with the Madras Mica Company, the prac- 
tice was to enter into annual contracts ; 
but Ex. Y was expressly limited to a period 
of about two months ending with October 
6, 11.0. The contemporaneous Jetter Ex. GG 
expl:ins tke reason for this course to be 
that the partnership was to expire on 
October 6, 1930. On the same date as 
Ex. Y, the plaintiff entered into another 
contract (Ex. Z) for sale of mica to the 
same Oompany for one year commencing 
from October 7, 1930, and Ex. GG, states 
that the plaintiff and defendant No. 2 were 
the only two people interested in this new 
contract. Defendant No. 1 is of course not 
a party to Exs. Z ard GG ; but these docu- 
ments (read with the evidence of P. W. 
No. 7) are important as showing that plaint- 
iff never concealed his ideas or intentions in 
the matter and it is difficult to believe that 
defendant No. 1 would not have become 
aware of them about this time. Even 
ignoring Exe. Z and GQ, defendant No. 1 
is not able to explain why (consistently with 
his hy pothesis}, Ex. Y came to be limited 
to the period ending with October 6, 1930. 
Weare nt prepared to accept his story 
that the matter of the contract Ex. Y was 
not talked over between the partners 
beforeband and that it was only when he 
signed Ex, Y that he noticed the limitation 
of the period to Octouer 6, 1939. Defendant 
No. 2 depcses that it was talked over before- 
hand ; and though no question was put to 
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the plaintiff on this point. we accept the 
statement of defendant No. 2 as according 
with the probabilities. It must be remem- 
bered in this ccnnection, that defendant 
No. 1 admits that as early ason June ll, 
he became aware of the new lease having 
been obtained by the plaintiff. If, as he says. 
it was the original understanding or at least 
the arrangement in June, 1930, that even 
afier October 6, 1930, the partnership busi- 
ness should be continued, it is difficult to 
believe that defendant No.1 would have 
agreed to or acquiesced in the course adopt- 
ed by the plaintiff in connection with Exs. Y 
and Z. Read in the light of the above eonsi- 
derations, Ex. H dated August 4, 1930, is 
also instructive. Defendant No. 1 refers 


therein to ‘doubts’ arising in his 
mind and asks defendant No. . 2 
whether. anything has been mooted 


in respect of defendant No. 2’s share in the 
new lease. He adds: 

“Let things take their own course in future, 
Within these two months, please see that as much 
quantity as possible is extracted.” 


This doubt and query and the further 
suggestion are more consistent with the 
hypothesis that between June and August, 
1930, defendant No. 1 was only expecting 
that the plaintiff would moot the subject of 
a new contract of partnership in connection 
with the work to be done under the new 
lease than with the view that he believed 
that he had an interest as of right or by 
virtue of the old partnership in the new 
lease or in the business to be done under 
it. The oral evidence as tothe events that 
happened in connection with the obtaining 
of the new lease is not very satisfactory 
and we are constrained to say that the 
whole truth bae not been disclused. We 
are not prepared to believe defendant - 
No. l's versicn as to what happened on the 
morning of June 9 in the lessors’ house. We 
are also not prepared to believe th.t there 
was no real competition in the matter. on 
behalf of Rami Reddi. It is difficult to 
believe that Narasa Reddi and Mr. Siva- 
ramiah (a leading Vakil) would have come to 
the house of the lersors on the 9th morn- 
ing on behalf of Rami Reddi, if the latter 
had no serious proposal to make. Nor are 
we convinced as to the truth of the story 
(though it is spoken to by P. W. No. 6) that 
when the lessors went to Mr. Sivaramiah's 
honge that afternoon, Rami Reddi who had 
admittedly c:me there, had no serious pro- 
posal to mike. Even if we accept Rami 
Reddi’s version that he did not proceed 
further because of his fear of a dispute 
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with the plaintiff, it is sufficient to show 
that Rami Reddi did compete or intended 
to compete up to a particular stage. 

‘We are not much impressed with the 
argument of the learned Advocate-General 
that the terms of Ex. E are less onerous to 
the lessee than those ‘proposed in the draft 
of the 7th (Hx. O) and that accordingly 
there could have been no competition from 
others between the 7th and the 10th. The 
amount payable is no doubt reduced from 
12 thousand to 10 thousand, but unlike 
Ex. O, Ex. E makes the whole amount 
payable by April 7, 1932, and does not 
give the lessee the option of throwing up 
the lease at the end of 5 years so as to 
avoid liability for one half of the rent. It 
must. also be noted that Ex. E excludes 
all lands fit for cultivation and as explained 
by the plaintiff it is on this very ground 
that one of the lessors refused to complete 
Ex. O. We are not therefore satisfied that 
the terms of Ex. E are less onerous than 
those in Ex. O. 

While we are satisfied that Rami Reddi 
did compete with the plaintiff in connection 
witb the lease of June 1930, it is not easy 
to decide what exact part defendant No. 1 
-took in that connection. We are on the whole 
inclined to agree with the lower Court 
that defendant No, 1 must have been acting 
with Rami Reddi and his friends. It is 
clear from evidence that defendant No. 1 
and Remi Reddi were on very friendly 
terms and were jointly interested in several 
concerns. It is also clear that on several 
occasions the plaintiff had reason to suspect 
that defendant No. 1 was siding with Rami 
Reddi in the disputes between the plaintiff 
and Rami Redd: arising ont of the business 
of the Lakshmiprasanna Mine which Rami 
Reddi and the plaintiff owned in common. 
While it may not be that there was serious 
‘estrangement between the plaintiff and 
-defendant No. 1 on this score before the 
beginning of 19.0, it seems reasonably 
certain that after April-vlay 1930, the 
relations were not by any means so cordial 
as to lead the plaintiff to desire tha con- 
tinuance of further business relations with 
defendant No. 1 after the termination of the 
existing partnership. We have already 
stated it as our conclusion that we are not 
satisfied that the plaintiff agreed to or did 
in fact negotiale ihe new lease on behalf 
of defendant No. 1 also. Ifin these circum- 
stances defendant No. 1 was not merely 
aware of the attempts of various parties to 
get anew lease of what he knew to bea 
profitable mine but didin fact go to the 
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lessors’ house on June 9, it seems tous more 
likely that he was cə operating with Rami 
Reddi's party and expected the matter to 
be talked overia Mr. Sivaramayya’s house 
that afternoon. -Before leaving this part of 
the case, we may note that certain letters 
relied upon by defendant N`. 1 as bearing 
on some of the quastions of fact above dis- 
cussed were rejected by the lower Oourt 
as not reliable and the learned Advocate- 
General has not asked us to consider those 
latters. ' 

Before us, the appellant's claim was 
mainly supported on the ground that, 
independently of any contract or under- 
standing between the parties and apart 
from any proof of misconduct of the plaint- 
iff or improper use of his position in con- 
nection with the procuring of tha new lase, 
defendant No. 1 was entitled to the benefit 
of the new lease-on the principle of equity 
embodied in s. 8% Trusts Act Funding 
himself on an observation of Warriagton, 
J. in Bevan v. Webb (1) and on 
certain remarks of Lord Lindley in his 
treatise on the Law of Partnership, the 
learned Advocate-Yeoeral conteaded that 
when part of the assets of a firm cosists 
of leasehold premises ‘one partner cannot 
take a new lease of those premisas and 
then insist on keeping that for his own 
beneit. Hs also relied oa the statement 
of the law in Halsbury’s Laws of Enagland 
(Eda. 2, Vol. 24, Title ‘Partnership’ s. 463). 
On the other side, it was maintained that 
the rule of eqiity was not ‘absolute’ in the 
sense contended for on behalf of the appel- 
jant, that the equities depended on the 
fac.s and circumstances of each case and 
that a person claiming such equities must 
(in the terms of s. 83, Trusts Act) show 
either that one of the partners has ‘availed 
himself of his character’ to gain an advant- 
age or that the partner has gained an 
advantage by entering into 4 transaction 
in which ‘his owa iaterests are or may be 
adverse’ to those of the other partners. Tne 
learned Counsel for tha plaintiff contended 
that properly understood, the English au- 
thorities are not at Variance with the rale 
embodied in s. 88 which leaves ths ques» 
tion to be decided on the circumstances of 
each case; but ba added that even if they 
should be fouad tolay dowa a stricter rule, 
this Court has only to apply the law as 
laid dowa ia tae Trusis Ast: Hasanali v. 
Esmailji (2). 

(1) (1905) 1 Oh 620 at p. 625; 71 L J Oh 300; 93 
LT 298; 53 W R651. 

(2) 9Bom L R 608 at p 629, 
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It may be conceded that as regards 
renewals obtained by ‘trustees’, the 
principle of equity in favour of the 
cestui que trust was laid down in unguali- 
fied terms in Keech v. Sandford (3) 
and the rule has eversince been adhered 
to. It is also true that in scme of the 
authorities dealing with partners, the 
equity in favour or co-parceners is consider- 
ed torest on an extension of the principle 
in Keech v. Sandford (3) and it has 
been sometimes stated in unqualified terms. 
But in view of the fuller discussicn of the 
question by the Court of Appeal in In re 
Biss; Biss v. Biss (4) and by Parker, J. 
(as he then was) in Griffith v. Owen (5) it 
does not seem to us right to take observa- 
tions in any single case as an exhaustive 
statement of the rule or divorce sach obser- 
vations from the circumstances of the 
particular case In Clegg v. Edmonson (6) 
which Lord Lindley regards as important 
in that it shows that ihe equity is not 
confined to cases where tke partner acts 
elandestinely, Turner, L. J. observed that 
the authorities do not warrant the pcsition 

“that in no case can a partner during the continu- 
ance of a partnership contract for a new lease to 
be granted to himself of property which is in lease 
to the partnership, without the new lease being 


held to be subject to trusis for the benefit of the 
partnership.” ` 


The Jearned Lord Justice added 

“In order to give validity to such a transaction, all 
the parties ought to be placed upon an equal footing.” 

Note also the observation of Sir William 
Grant in Featherstonhaugh v. Fenwick (7) 
on the renewing partners placing the other 
partner ‘on equal terms with them’. This 
way of stating the rule was evidently due 
to the fact that Turner, L. J. took the 
principle of the decision in such cases to 
be ‘the confidence which subsists between 
partner’ and Sir Williams Grant laid 
stress on the unfair advantage which any 
other view would give to the partner who 
had obtained the renewal. But another 
principle of decision which has been em- 
phasiced in some cases is that one put by 
Knigkt Bruce, L. J. in the course of the 
argument in Clegg v. Edmonson (6) in the 
following words: 

“Does not the application of the rule depend on this 


—who were entitled to the interests, the existence 
of which gave facilities for obtaining a new lease.” 
Jn tLe applicaticn of the latter principle 
(3) Wh & Tud. Leading cases, 
(4) (1903) 2 Oh 40; 72 L J Ch 473; 88 LT 403; 
51 W R504, 
een Ch 195;78 L J Ch 92:96 L T5; 23 T 


(b) (1857) 26 L J Oh 673; 8 De GM&G 787; 3 
Jur (x s) 299; 44 ER 693, 


(7) (1910) 34 E R 115 at 17 Ves Jun 298; 11 RR 77. 
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something amounting to a presumption of 
law seems to have grown up in England— 
at frst applied to cases where the lease was 
renewable by contract or custom but 
later extended even to leases not 50. 
renewable—that the renewal was obtained 
only because of the old lease. This con- 
ception was in Rakestraw v. Brewar (8) 
embodied in the phrase as to ‘coming from 
the same root’. In Clegg v. Fishwick (9) 
the Lord Chancellor observed: 

“The old lease wasthe foundation of the new lease, 
the tenant-right of renewal arising out of the old 
lease giving the partners the benefit of the new lease ; 
at least thelaw assumes it to be so (the italics are 


ours).” , 

Tn Clements v. Hell (10), Turrer, L. J. 
himself referred to the renewed interest 
becoming - subject to the  qausi-trast 
because the guasi-trust attaching to the 
possession of the surviving partner ‘draws 
with itthe benefit resnlting from the posses- 
sion’ held by the surviving partner. In 
In re Biss; Biss v. Biss (4), at p. 56* 
Collins, M. R. stated the foundation of some 
of these cases to be the theory that 

“a renewal must be-looked on as an accretion to or 
graft upon the original term arising out of the good- 
will or quasi-tenant right annexed thereto." 

How this presumption or theory came to 
be applied even to cases where the original 
lease itself gave no right to renewal (by 
contrect or custom) is explained in Ashbur- 
ner’s Principlesof Equity, Edition 2, p. 309. 
Adverting to the former custom among 
large landholders or ecclesiastical bodies, 
the learned author observes: ‘ 

“The owners of such a lease had no legal claim to 
a renewal but they had a hope or expectation of it, 
derived from and based upon their ownership ofthe 
original lease,” 
and it is added in the footnote that “this 
hope or expectation was sometimes described 
as a tenant right’: see the distinction 
between college leases and private leases 
adverted to by Warrington, J. in Bevan v. 
Webb (1) at p. 6277. The distinction made 
in the English cases, see Bevan v. Webb 
(1), between ‘renewals’ and ‘purchases of 
the reversion’, shows that it isnot merely 
tLe ‘incapacity’ arising from fiduciary 
position but also the presumption above 
referred to that accounts for the terms in 
whic the rule as to renewals obtained by 
one of the partners has been stated in most 

(8) (1728) 2 P W 511; Sel Oh Oa 55; Moseley 189; 
24 E R 839, 

(9) (1849) 41 E R 1278 at p. 1280; 1 Mag & G 293; 
1H &P W 390, 19 LJ Oh 49, 

(10) (1857) 2 De G & J 173; 27 LJ Oh 319; 6 WR 
358; 4 E R 954 at p. 960. 

*Page of (1903)2 Oh.—[Ed] Ae ee 

{Page of (1905) 1 Ob.—{ Ed] 
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of the English cases: see observation of 
Romer, L. J. and argument of Counsel in 
In re Biss ; Biss v. Biss (4) at p. 535. 

The question was discussed at some 
length before the Court of Appeal in In re 
Biss ; .Biss v. Biss (4) in connection with 
the claim of certain tenant-in-common 
(including an infant) to a renewal obtained 
by another tenant-in-common. Collins, M. R. 
divided the cases into those where ‘the 
presumption of personal incapacity to retain 
the benefit is one of law and cannot be 
rebutted’ and those which rest on the pre- 
sumption that 

“a renewal must be looked on as an accretion toor 


graft upon the original term arising out of the good- 
will or quasi-tenant right annexed thereto.” 


Referring to mortgages, joint tenants and 
partners. the Master of the Rolls observed 
that in their case ‘there is no presumption 
of law but at most a rebuttable presump- 
tion of fact’ and he referred with evident 
approval to Nesbitt v. Tradennick (11) a 
mortgagee's case—where Lord Manners 
held that there was no basis for the pre- 
sumption erin any event it was rebutted. 
On p. 58, he added that where a person 
is not ‘under a personal incapacity to take 
a benefit, he is entitled to show that the 
renewal was not in fact an accretion to the 
original term’ Romer, L. J. referred 
(on p. 60) to ‘dicta of Judge's’ and ‘state- 
ments in text-books’ which might lead to 
the ‘supposition that if any person only 
partly interested in an old lease obtains 
from the lessor a renewal, he must be held 
to be a constructive trustee of the new lease’ 
and added that ‘the authorities when 
examined carefully do not support any such 
general proposition.’ He groups in different 
categories, the cases where the renewal 
has been held to be in trust for others, and 
refers in particular to theinstances where 
on grounds of ‘public policy’ the person 
obtaining the renewal is not allowed to 
rebut the presumption that in obtaining 
the renewal he acted in the interests of all 
persons interested in the old lease. Where 
tke person obtaining the renewal has not 
Clearly occupied a fiduciary position, the 
learned Lord Justice stated the result of the 
autkorities to be 

“that a person renewing is only held to be a con- 
structive trustee of the renewed lease, if in respect 
of the old lease he occupied some special position 


and, owed by virtue of that position a duty towards 
and other persons interested.” 


Dealing with partners he observed (on 
p. 61) that a partner “clearly owes a duty 
to his co-partners not to acquire any special 

(11) (1808) 1 Ball & B 29: 12RR 1. 
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advantage over them by reason of his 
position and if by virtue of his position a 
partner cbtained a renewed lease “he will 
be held to have acquired it on behalf of all 
the partners". Romer, L J. then goes on 
to quote (without disapproval) the obser- 
vatiors of Turner, L. J. in Clegg v. Eimon- 
son (6', (already extracted). In Griffith v. 
Owen (5), Parker, J. (as he then was) 
clarified the position under the English 
authorities. The principle in Keech v. 
Sandford (3) he observed : 

“depends partly on the nature of leasehold property 
and partly on some fiduciary relationship or duty 
existing on the part of the person whom it is sought 


to declare a trustee towards the persons who seek 
to have the trust declared”. 


As regards the personal incapacity’ of 
tke person obtaining the renewal to keep 
the benefit for himself, he distinguished 
between the cases where he is allowed and 
those in which he is not allowed ‘to show 
that in spite of the nature of the property, 
there is, in the particular circumstances, 
nothing inequitable in his claiming the 
renewed lease for his own benefit.” After 
referring to the judgment of Oollins, M. R. 
in In ve Biss; Biss v. Biss (4) the learned 
Judge added that 

“when once the fiduciary relationship or duty is 
established on the part of the person obtaining the 
renewal, the onus of proving that there is nothing . 
inequitable in .his claiming to retain the benefit for 
himself rests with him.” 

The implication of this judgment clearly 
is that except in the case of trustees, there 
is no irrebuttable presumption in support 
of the equity : see Babani Sairoo v. Bulba 
Govind (12). It only remains to refer to 
Trimble v. Goldberg (13) as establishing 
that the equity arising from the fiduciary 
obligation or duty subsisting between 
partners cannot be extended to cover every 
transaction entered into by one of them 
merely on the ground that there is some 
connection between the partnership and 
the transaction complained of ; it must be 
shown that the transaction was ‘within the 
scope of the partnership’ or “part of the 
business of the partnership or an under- 
taking in rivalry with the partnership or 
indeed connected with it in any proper 
sense”. On a review of the relevant 
English authorities, it seems to us that the 
statute law in India has not substantially 
deviated from the rules of the English Law, 
though here and there some slight 
differences may result from the way in 
which particular cases have been dealt 

G2) 137 Ind. Cas. 355; A I R 1932 Bom 240; 34 
Bom L R 357; Ind. Rul. (1932) Bom 259, 

(18) (1906) A O 494; 75L J PO 92; 95L T 163; 
22 TLR 717, 
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within the Indian enactments. It will be 
noticed tbat some cases of constructive 
trusts have been provided for in s 88 
while other cases have been dealt with in 
ing 90, Trusts Act. While acquisitions hy 
mortgagees have generally been dealt with 
in 8. 91, Trasts Act, one special class of 
acquisitions, viz. renewals of leases by 
mortgagees, has been provided for in s. (4, 
Transfer of Property Act, which gives the 
mortgagor the benefitof the new lease “in 
the absence of a contract by him to the 
contrary" : see also Tilus. (d) to s. 3, Specific 
Relief Act. As regards renewals obtained 
by a tenant ‘for life’ Illus. (a) to s. 90, 
Trusts Act, provides in unqualified terms 
that the person so renewing “holds the 
renewed lease for the benefit of all these 
interested in the old lease’. It is not clear 
whether ‘it was the deliberate policy of 
the Legislature to enact an irrebuttable 
presumption or rule of lew in the case of 
tenante for life; if it was, it must be 
attributed to the adoption of the special 
principle stated in In re Biss ; Biss v. Biss 
(4), at p. 56* that tenants for life | 
“ean take only what the will or settlement under 
which they make title gives them ........ and that 
their rights to such accretion 818 these which they 
have in the term and no greater and terminate with 
earn case of partners, the Indian Legis- 
lature has nowhere indicated an intention 
to enact an absolute tule of law or an 
irrebuttable presumption in respect of 
renewals obtained by one of them. It is 
not without significance that Illus. (d) and 
(e) to s. 88 refer only to cases where the 
partner uses funda belonging to the partner- 
ship or clandestinely stipulates for a 
personal benefit in a transaction negotiated 
by him on behalf of himself and his co» 
partners, Similarly, Illus. (a) and (b) to 
s. 258, C.ntract Act, only referred to cases 
in which the partner acted without the 
knowledge of his cc-partners or obtained 
a secret commission. It may be, as observed 
in Lindley on Partnership that the clan- 
destine character of the transaction was 
‘not an essential feature’ of the decisions in 
Featherstonhaugh v. Fenwick (7) and Clegg 
v. Fishwick (9). but as pointed out in 
Nagendrabala Dasi v. Dinanath Mahish 
(14), the circumstance of concealment 
js material as leading o. the Ia eroan 
rtner was ‘taking advantage 
aa ie o Bie m 202; AIR 1924 P O 34; 81 aA 
Cas, 752; 51 I A 24; (1924) MWN 155; 22 A LJ 177; 
19 L W 319; 2PatL R 96: 46 MLJ 532; lOO &A 
L R403; 26 Bom LR 575; L R 5A (P O) 110; 29 
OW N 491; 1 O WN 152(P 0). 
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of his position. Even the Indian Partner- 
ship Act of 1932 has not enacted or adopted 
any irrebuttable presumption in respect 
of renewals of leases by a co-purtner, The 
decisions of the Judicial Committee in 
Kishandatt Ram v. Mumtaz Ali (15) (before 
the Trusts Act) and in Sorabjee v, Dwarka- 
das Ranchhoddas (16), show that except 
in cases otherwise specially pycvided for 
by statute, a constructive trust can be held 
to arise only if the conditions of s. 88 or 
s. 90, Trusts Act, are satisfied. 

. Dealing with the first part of s. 8&8, the 


learned Advocate-General argued that in -* 


applying it to cases of renewals of leases, 
we must, in the light of the English 
authorities, at least raise a presumption 
that in obtaining the renewal, the partner 
‘availed himself of his character’ or of 
the advantage of the old legse. It is 
difficult to say that in the circumstances 
existing in this country, a general pre- 
sumption to the above effect will be justified 
in cases where the lease is not renewable 
by contract or custom. We donot, however, 
pause to consider this point further because 
the facts in the present case are sufficient 
to rebut such presumpticn, if any. The 
evidence shows that far from imagining 
that the old lease gave the plaintiff any 
particular claim for a renewal, the landlord 
started negotiations with one Venkata- 
krisbnayya for a new lease. Even after 
plaintiff approached them for a new lease, 
they bad no hesitation in entertaining 
Rami Reddi’s offer to negotiate for a lease 
for himself. Though we have no statis- 
factory evidence as to the terms offered 
by the competitors or as to the reason for 
their failure to secure the lease, the 
evidence establishes that it is not any 
consideraticn arising out of the old lease 
that enabled the plaintiff to obtain a new 
lease. The plaintiff asserts and P, W, 
No. 6 admits that the plaintiff asked for 
the new lease for himself and was given the 
same accordingly. The negotiations were 
carried on by the plaintiff openly and no 
advantage was clandestinely obtained. 
The learned Advocate- General suggested 
tiat the plaintiff must be regarded as the 
‘managing partner’ and the observations in 
Clegg v. Edmonson (6), as to the position of 
a managing partner should be held appli- 
cable here. This suggestion is opposed to 

(15) 5 O 198; 6 I A 145; 4 Sar 17; 50 L R 213 (P O). 

(16) 63 M L J116; 138 Ind. Cas. 557; AIR 1932 
PO 199; 591 A 366; Ind. Rul. (1932) P O 245; 15 
NLI 63; 36 O W N 947; (1932) M W N 864; 
9QW_N 728 56 OLJ 65;34Bom R 1340; 
36L W 381; (1932) A LJ 889, 
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the provision in Ex. M vesting the manage- 
ment jointly in the plaintiff and defendant 
No. 1; and there is nothing in the evidence 


_ tò suggest that the plaintiff took a more 


prominent or important part than defendant 
No. 1 in the management of the affairs of 
the parts ership. 

An attempt was made to argue that 
the admitted aser of the new patta 
(obtained by the plaintiff from Government 
on July 13, 1930) for the deposit of Rs. 500 
which had been made under the former 
lease amounted to the plaintiff availing 
himéelf of the advantage of his old position. 
This seems to us an unsubstantial or far- 
fetched argument. For one thing, such 
user. in July 1930 cannot affect the 
character of a new lease obtained in June. 
The former deposit was made long before 
defendant No. 1 became a partner. It is 
true that this sum is included in the 
amount of Re. 20,862-2-1 mentioned in 
Ex. M, but there is no reason to suppose 
that it forms part of the Rs. 6,645-4-7 
agreed to be advanced by defendant No. 1 
under Ex. M rather than cf the sum of 
Rs. 14,217-3-6 which the parties expected 
the plaintiff to receive from the sale pro- 
ceeds of stock already consigned. Accord- 
ing to the terms of Ex. M, defendant No. 1 
must be held to have advanced the sum of 
Rs. 6,000 odd under the arrangement that 
it was to be treated as his ‘capital’ for 
the Nityakalyani Mine and he cannot say 
that the particular sum of Rs. 500 deposited 
with the Government long before he became 
a ‘partner was an amountin which he had 
an interest. In this view it is unnecessary 
to corsider whether the last entry in Ex. R, 
whereby the plaintiff ‘debited’ himself with 
the sum of Re. 500 was properly or 
improperly made. 

In the alternative the learned Advocate- 
General contended that this case fell 
under the second part of 6. 58 and the 
plaintiff entered into the new lease in 
‘circumstances in which his interests are 
or may be adverse’ to those of his cc-partner, 
defendant No. 1. In this connection there 
was some discussion as to the ‘scope’ of 
the partnership under Ex. M as Mr. 
Srinivasa Ayyangar relied on Trimble v. 
Goldberg (13), as indicating the test to be 
applied in determining whether in obtaining 
the renewal, plaintiff adopted a course in 
which his duty and his interest came into 
conflict. In the lower Oourt, the question 
was dealt with as one relating to the duration 
of the partnership, see Issue No. 3 in O. 8. 
No. 67, and the learned Judge held it ‘to he 
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likely that the parties intended that the 
partnership should continue so long as 
the lease (under Ex. B) endures.’ Even 
looking at the question as one relating 
to the ‘scope’ of the partnership, we think 
the same must be the answer. Ex. M speci- 
fically refers to the old lease and nowhere 
refers to new leases being taken (unlike 
Ex A). The provision about defendant No.1 
making all the advances required is certainly 
onerous and one-sided and is more intelli- 
gible on the hypothesis that the parties 
contemplated the arrangement to be a short 
and temporary one. Defendant No. 1's evi- 
dence clearly implies that in the new arrange- 
ment which he expected to be come to bet- 
ween himself and the plaintiff, this clause 
about pettubadi required revision. The case 
is more analogous to what are referred to 
as partnerships in particular ventures than 
to an indefinite partnership for a genera} 
business which is ssught to be limited 
merely on the ground that the premises 
where the business was to be carried on 
had been taken on lease for a particular 
period of time. In this view, we see 
nothing to suggest that in the matter of 
the new lease, the plaintiff placed him- 
self in a position of conflict of duty and 
interest. In the case of a patnership at 
will or for an indefinite term, it is possible 
to conceive of sucha conflict asa partner 
may be tempted to give notice of dissolu- 
tion with the very objectof retaining for 
himself the benefit of a new lease which 
he hoped to or. was trying to obtain: gee 
Nelson v, Mossend Iron Co. (17). That is not 
the position here, 


Tt must be added that the evidence 
in this case establishes that the plaintiff 
and defendant No. land other business 
men engaged in mica mining in the locality 
were in the habit of being interested in 
competing conzerns even while they were 
partners in one concern or another; as this 
course must be deemed to have been fol- 
lowed with the knowledge and consent 
of each other, it cannot be suggested that 
the mere fact of the plaintiff obtaining a 
new lease before the partnership under 
Ex. M has come to an end was itself a 
breach of his dutyas partner. Norcan it 
be said that in omitting to take defen- 
dant No. 1 as a partner in the new 
lease, the plaintiff acted unfairly towards 
him, when it is remembered that by that 
time the relations between the parties had 
ceased to be cordial and they had lost 


(17) (1886) 11 A O 298 at p. 309, 
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confidence in each other. When it is 
remembered that even prior to June 1930 
the plaintiff has had occasions to feel that 
defendant No. 1 was taking sides with 
Rami Reddi, he cannot be criticized for 
cutting himself away frem defendant No. 1 
when the latter’s conduct during the nego- 
tiation lerding up to the new lease was 
calculated, as it certainly was, to lead the 
plaintiff to think that defendant No. 1 had 
definitely thrown in his lot with Rami 
Reddi. 

We accordingly agree with the lower 
Court that defendant No. lis not entitled 
to claim an interest in the new lease 
under Ex. E or to insist that it should 
be treated as part of the assets of the 
old partnership. Defendant No. 2 has not 
appealed against the decree of the lower 
Court; it is unnecessary to deal with his 
case separately. As desired by Mr. 
Duraiswami Aiyar. wewish to make it 
clear that this litigation is not concerned 
with the rights of defendant No, 2 under 
Ex. J and this judgment does not there- 
fore deal with these rights or with the 
plaintiff's contention in respect of them. 
The lower Oourt has given an additional 
reason (in para 27 of its judgment) for 
holding against defendant No. 1; viz. that 
he did not assert any claim to the new 
lease till October 6, 1930, and that the 
principle of the decision in Clegg v. 
Edmonson (6), accordingly applied. We 
think it right to say that if on the general 
question we had come to a conclusion in 
defendant No. 1’s favour, we should have 
hesitated to concur in the finding that 
defendant No. 1 had lost his rights by his 
laches. The new lease was to come into 
effect only on October 7, 1930, and the 
appellant who asserted his right even 
before that date cannot be said to have 
waited with a view to see whether tke 
“new venture turned out to be profitable 
or not. It only remains to note a conten- 
tion based by Mr. Srinivasa Aiyangar on 
the non-registration of Ex. M. He argued 
that by reason of the non-registration of 
Ez. M the old lease never became the 
property of the partnership consisting of 
the plaintif aud defendant No. 1 and that 
no constructive trust can. attach to the 
new lease except when the former lease 
was shown to be the 'property' of the 
firm. In the view we have takenon the 
main question, it ia unnecessary to express 
any opinion on this contention or examine 
‘the answers urged by the learned Advocate- 
Genera] on the strength of the admissions 
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in the pleadings and the theory of part 
performance. 

With reference tothe claim for damages 
in O. S. No. 68, it was contended on behalf 
of the appellant (7) thatthe plaintiff was 
not entitled to any damages ti?) that the 


amount awarded was excessive and (iti) 


that in any event no damages onght to 
have been awarded except for the period 


of two months during which the plaintiff | 


was prevented from working the mine by 
reason of the magisterial order passed in 
consequence ofthe appellant's obstruacticn. 
In support of the first contention it was 
urged that defendant No. 1 did not prevent 
the working of the mine but only the 
working of the boiler and this he was 
entitled to do, as -the boiler was the 
common property of the partners. There 
is not much substance in this contention. 
Tt is not disputed that the obstruction 
caused by defendant No. 1 tothe working 
of the boiler effectually prevented the, 
working of the mine and it has not been 
suggested that within the period in question, 
it would have been possible for the 


plaintiff to have made other arrangements . ; 


for the proper working of the mine. As 
regards the claim of common ownership 
of the boiler, Mr. Srinivasa Ayyangar 
reiterated his answer that on account of the 
non-registration of Ex. M the boiler which 
originally belonged to the plaintiff did 
not become the property of the partner- 
ship, because as a ‘fixture’ its transfer 
must be held to be governed by the rules 
applicable to the transfer of ‘immovable 
property’. As we are of opinion that 
even on the assumption of common 
ownership of the boiler, defendant No. 1's 
conduct was not justified, we do not think 
it necessary to deal with this argument of 
Mr. Srinivasa Ayyangar. It is no doubt 
recognized in s. 53, Partnership Act, that 
even after dissolution, any partner may 
restrain any other partner from using 
any ofthe property of the firm for his 
own benefit until the affairs of the firm 
have been completely wound up. Here the 


plaintiff invited defendant No. 1 by the’ 


registered notice Ex. K (dated October 2, 
1930) to come and settle the accounts but 
defendant No, 1 would not agree to do so. 
To permit defendant No. 1 in such circum- 
stances to rely on s. 53 will amount to 
allowing him to take advantage of his 
own wrong. If hé chose to take the Jaw 
into his own hands, he must, it seems to 
us,doso at his peril But for the pro- 
vision in s. 53, the plaintiff even as 


wh 
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a common owner was entitled to use the 
property subject to accounting to his co- 
owner for his share of the profits made 
by the use of the common property : see 
Watson and Co.v Ramchand Dutt (18), and 
s. 37, Partnership Act. We accordingly hold 
that the obstruction caused by defendant 
No. 1 was unlawful and entitled the plain- 
tiff to claim damages- 

A regards the quantum of damages, the 
learned Advocate-General is not right ia 
his contention that the lower Oourt has 
ignored the fact that the mica is stillin 
the mine. It has assessed damages only 
with reference to the loss of profits. The 
plaintiff had only a limited term under 
the new lease and his profits will depend 
on what use he is able to make of the 
mine within that period. If for part of 
that period he is prevented from working 
the mine, he is entitled to complain that 
his probable profits have been diminished 
| tothatextent. As regards the rate, we see 
no reason to think that the lower Oourt 
has fallen into an error. It has taken 
into account all tne available information 
and defendant No. 1 offered no evidence 
to the contrary in this matter. Nor do we 
see any reason to limit the award of 
damages to a period of two months, 
merely on the ground that the magisterial 
order extended only to two months, The 
plaintiff fled his suit within that period and 
though the petition for appointment of a 
Receiver was filed only on December 
16, 1930, the attitude taken up by defend- 
ant No. l. in connection with that petition 
does not suggest that he would have 
peacefully allowed the plaintiff to work 
the mine if he had attempted todo so on 
the expiry of the magisterial order. We 
do not think it was the plaintiff's duty 
to invite the trouble from defendant 
No. 1 by attempting to start work on 
the mine before the Court authorized him 
to do so. 


The plaintiff has filed a memorandum 
of objections in A. S. No. 310 of 1934, 
claiming a higher amount by way of 
damages ; but this has not been pressed. 
In the result, the appeals and the memc- 
randum of objections are dismissed. In 
A.S. No. 310 of 1934, the appellant will 
pay respondent No. l's costs. In A. 8. 
No. 197 of 1935 the appellant will pay 
the costs of printing incurred by res- 
pondent No. 1 and tue costs of purchasing 
the printed papers; otherwise in the 


(18) 18 O 10; 17 I A 110; 5 Sar 535 (P O), 
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appeal and in the Memorandum cf 
objections in A. S.No. 310 of 1931, there 
wil be no order as to costs. In A. 5. 
No. 310 of 1934 we allow to respondent 
No. 1 asecond set of fees under the latter 
part of r. 46. 
N.-3. Order accordingly. 


RANGOON HIGH COURT 
Criminal Appeal No. 57 of 1939 
February 7, 1939 

_ Spaego, J. 
NGA OHN SAING—APPELLANT 
versus 
Tae KING—Opposits Party 

Penal Code (Act XLV of 1860), s. 3388—Failure by” 
motorist to sound horn, whether necessarily negligence 
—Sounding of horn, whether negatives rashness or 
negligence—Hach case to be decided on its own facts 
—Presumption that accident was caused by careless- 
ness, if can be drawn from mere fact that motorist 
strikes person walking on road, 

Failure to sound the horn by a person driving 
a motor vehicle is not necessarily negligence and to 
sound a horn does not necessarily negative rashness or 
negligence in driving. Each case must be decided on 
its own facts. From the mere fact thata motorist 
atrikes a person walking on the road, the presumption 
cannot be drawn that the accident was caused by the 
motorist’s carelessnees, Such a presumption is ill- 
founded asa great many such occurrences are due to 
accidents. Ifthe car was being driven at an exces. 
sive speed, that in itself would be evidence to show 
that there was negligence. But where the car wag 
being driven at about 20-25 miles an hour, such a 
speed cannot be said to argue ipso facto that there 
was neligence. ; 

Cr A from an order of the 7th Additional 
Magistrate, Rangoon, dated January 6, 
1939. 

Judgment.—The appellant Nga Ohn 
Saing hus been convicted of the offence of 
causing grievous hurt by doing an act so 
rashly or negligently as to endanger human 
life or the personal safety of others. It was 
said that he drove a motor car up Godwin 
Road from the direction of Strand Road 
and knocked down an old Burmese woman 
at the junction of Godwin Road and Dal- 
housie Street. Unfortunately, the victim of 
the accident died in hospital some time 
later. She was very old and it is probable 
that she was unable to recover from in- 
juries from which an ordinary person 
would have been able to recover. The 
appellant's plea was that he did not think 
that it was h.s car which knocked down 
the old woman as another car was following 
his. Ido not think that there is any reason 
to believe this as nobody else inthe case 
mentions this other car and somebody 
would certainly have seen it, had it been 
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there. But the evidence in the case has 
been recorded in the barest outline. The 
learned Magistrate appears to have thought 
that if a motorist strikes a pedestrian that 
argues that he has been negligent and that 
there is no need to prove that there is any- 
thing more, especially if he has not sounded 
his horn. 


The rule in respect of horns is No. 27 of 
the General Rules published in Part A of 
the Rules framed for the purpose of carry- 
ing into effect the provisions of the Motor 
Vebicles Act, 1914, and it states that 

“every motor vehicle shall be equipped with a horn 
.. capable of giving audible and sufficient warning 
of the approach’ of the vehicle and‘ available for 
immediate use.” 

Failure to sound the horn is not neces- 
sarily negligence and to sound a horn does 
not necessarily negative rashness or negli- 
gence in driving. Each case must be decid- 
ed on its own facts. In the present cass the 
evidence, as recorded, leaves it completely 
undeterminable whether the affair was a 
pure accident or not. It may be, from all 
one can tell, from the evidence that the old 
woman crossed the road without noticing 
that a car was coming and when she be- 
came aware of it, dodged about in front of 
-it and Bo was run into. Accidents happen 
in that way very frequently. In fact the 
majority of accidents, I imagine, take place 
in a way something like this. Of course, if 
the car was being driven at an excessive 
speed, that in itself would be evidence to 
show that there was negligence. But in 
this case the only estimate of the speed of 
the car was given by Kyin Kyaing (P. W. 
No. 4) a Chinese half caste, who said that 
the car was being driven at about 20-25 
miles an hour. Such a speed as that 
cannot be said to argue ipso facto that 
there was negligence. Itis true that the 
appellant drove his car away immediately 
after the accident had happened but that 
might be due to fright and he may have 
been upset at having knocked down the old 
woman and he has been punished for that 
offence separately. Ardan in his evidence 
gives very few details of the accident; there 
is nothing from which one can say that 
negligence is proved. MaShwe Hone who 
‘was with the old woman when she went out 
did not see how the accident happened but 
only turned round and looked and then saw 
the old woman being knocked down by a 
car. Maung Myaing gives no details except 
that he says :. 

"J saw one car coming up from the Strand Road 


dashed against one woman on the left side of 
Godwin Road." 
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The learned Magistrate remarked in his 
judgment ; 

“The road was clear from all other traffic at that 
time as stated by Ardan and there was no reason 
why the accused's car should have knocked down 
the old woman had he been careful and cautious in 
driving.” 

The argument appears to be therefore 
that if a motorist strikes a person walk- 
ing on the road, the presumption is that 
the accident was caused by the motorist’'s 
carelessness. As I have pointed out 
above, this presumption is ill-founded as 
a great many -such occurrences are due 
to accidents. I therefore set aside the con- 
viction and order that the appellant be 
acquitted, 


8. Conviction set aside. 





LAHORE HIGH COURT 
First Appeal No. 29 of 1937 
November 1, 1937 
ADDISON AND Din Mowammap, JJ. 
Mian NIZAM DIN—Degranpanr— 
APPRLLANT 
versus 
Lala RAM SUKH DAS—PLAINTIFF 
AND ANOTHER— DEFEN DANT— 
RESPONDENTS 

Mortgage—Prior mortgagee, rights of— Prior 
mortgagee purchasing property mortgaged to him— 
Mortgage must be deemed to be kept alive by him for 
his benefit as against subsequent mortgagee in 
absence of evidence to contrary. a 

Though-the Transfer of Property Act is not in 
force-in the Punjab, the general principles to be 
applied are those embodied in the Amended ;Act vf 
1929 which must be held to be more in accerdance 
with the principles of justice, equity and - good 
conscience. In the absence of evidence to the 
contrary it should always be presumed that in India 
a purchaser of the previous mortgage right 
intended to keep the mortgage alive for his own 
benefit. |p. 511, col. 2.] EAN 

One M owned four houses; be mortgaged two of 
them to K. Though this mortgage was with 


possession, the mortgagor instead of delivering 
possession of the mortgaged property to the 
mortgagee had himself executed .a lease 
thereof in his favour. Some time afterwards, M 


mortgaged all the four houses to R. Subsequently Z 
a grandson of K instituted a suit against M for 
recovery of rent that had fallen due and in 
execution of the simple money decree obtained 
therein, he had the judgment-debtor's property sold 
and himself purchased the equity of redemption 
in the houees in dispute. Then Z sold the two houses. 


to N who soon afterwards rebuilt the properti ` 


acquired by him. Subsequently a suit was 
instituted by R against M and N for recovery of mort- 
gage money with costs and future interest by sale 
of the property mortgaged to him by M. N claimed 
priority over R's mortgage in respect of the two 
houses purchased by him from Z: 

Held, that the principles of 6. 101, Transfer of 
Property Act applied to the case. N having 


2 


Į 
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purchased the rights of Z, stepped into the shoes 
of Z and was in relation tothe property purchased 
by him clothed with ali the privileges that his 
vendor possessed. N was therefore entitled in law 
to subrogate, and claim priority over R in respect 
of his own transaction and N by reason of his 
holding a position of defendant in the suit, could 
claim to retain possession of the mortgaged pro- 
perty until all his claims were satisfied, although 
he might have lost his right by lapse of time. 
Mohammad Abdullah v. Muhammad Yasin (1), 
Gokal Dass Gopal Das y. Puran Mal Prem Sukh Das 
(2), and Gurdtt Singh v. Hakumat Rai 13), relied on. 
Mohamed Ibrahim Hussein Khan v. Ambika Pershad 
(4), and M. Kotappa v. P. Raghavayya (5), dis- 
tinguished. 

Even if a claim based on certain facts be barred 
by the effiux of time, a defence based on those facts 
is not so barred, [p. 512, col. 2.] 

F. A. from the preliminary decree of 
the Sub-Judge, First Class, Lahore, dated 
November 7, 1936. 

Messrs. Mohammad Nazir and Sultan 
Alt, for the Appellant. 


Mr. Barkat Ali, for the Respondent 


(Plaintiff). 


Din Mohammad, J.—This appeal has 
arisen out of a suit instituted by Ram 
Sukh Das against Muhammad Said and 
Nizam-nd-Din for recovery of Rs. 7,000 
with costs and future interest by sale of 
the property mortgaged tohim by Muham- 
mad Said. The chief contesting defend 
ant in the case was Nizam-ud-Din who 
had purchased a part of the mortgaged 
property from the previous mortgagee- 
vendee and who, on that account, claimed 
priority over.the plaintiff's mortgage. 

The material facts are these. Muhammed 
Said owned four houses bearing Nos. 2005, 
2007, 2414 and 2415. On May 5, 1913, Le 
mortgaged houses Nos. 2414 and 2415 to 


‘Karim Bakhsh for Rs, 2,500. Though this 


mortgage was with possession, the mort- 
gagor instead cf delivering possession cf 
the mortgaged prcperty to the mortgagee 
had himself executed a lease thereof in 
his favour. Some time afterwards, Muham- 
mad Said mortgaged all the four houses to 
Ram Sukh Das for Rs. 7,400. In 1927 
Zahur ud-Din, a grandson of Karim 
Bakhsh, instituted a suit against Muham- 
mad Said fir recovery of rent that had 
fallen due and in execution of the simple 
money decree obtained therein he had ‘tLe 
judgment debtor's property sold and 
himself purchased the equity of redemp- 
tion in the hcusesin dispute. On February 
8, 1929, Zahur-ud-Din sold a part of the 
two houses to Nizam-ud-Din who soon 
afterwards re-built the property acquired 
by Bim. On August 8, 1931, the remain- 
ing portion of ihe two houses was also 
sold by Zahur-ud-Din to Nizam-ud-Din 
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and in 1933 he carried out extensive repairs 
in the newly acquired portion too. In 
October 1934, the present suit was insti- 
tuted. Nizam ud-Din resisted the suit on 
various grounds. The Subordinate Judge, 
while disposing of the issues arising in the 
ease, held that tbe plaintiff's mortgage 
deed included the two houses in dispute, 
that on those two houses a prior mort- 
gage did exist in favour of Karim Bakhsh, 
that Zahur-ud-Din, a representative: in- 
interest of Karim Bakhsh could alone take 
benefit of that mortgage and not Nizam- 
ud-Din who in his assignment had not 
expressly kept the mortgage alive for his 
benefit, that Nizam-ud-Din had spent 
Rs. 1,044-4-0 in re-building a part of the 
property in disputein 1929 and had pur- 
chased bricks ofthe valueof Rs. 425 in 
1933 for repairing the remaining porticn 
of the property in question and that the 
only priority that Nizam-ud-Din could 
claim was in respect of these sums which 
aggregated Rs. 1,469-4-0. He accordingly 
made a decree in favour of Ram Sukh Das 
in terms of the relief prayed for with the 
reservation mentioned above. Nizam-ud- 
Din has appealed. We have heard Coun- 
sel for the partiesand havecome to the 
conclusion that this appeal must succeed, 
The Subordinate Judge has misdirected 
himself in law and kis decision, therefore, 
cannot be maintained. Section 101, 
Transfer of Property Act, as iutroduced in 
1929, is clear onthe point and needsno 
further comment. It reads as follows: 
“Any mortgagee of, or person having a charge 
upon, immovable property, or any transferee from 
such mortgagee or charge-holder, may purchase or 
otherwise acquire the rights in the property of 
the mortgagor or owner, as the case may be, 
without thereby causing tho mortgage or charge 
to be merged as between himself and any subse- 
quent mortgagee of, or person having a subse- 
quent charge upon, the same property and no such 
subsequent mortgagee or charge-holders shall be 
entitled to foreclose or sell such property without 


redeeming the prior mortgage or charge, or other- 
wise than subject thereto.” 
that 


There can be no doubt, therefore, 
Nizam-ud-Din was entitled to subrogate 
and cculd, in the present suit, claim priority 
over the plaintiff in respect of his own 
transaction. Though the Transfer of Pros 
perty Act is not in force in the Punjab, 
the genera] principles to be applied are 
‘thcse embodied inthe Amended Act of 
1929, which must be held to be more in 
accordance with the principles of justice, 
equity and good conscience: See Muham- 
mad Aldullah v. Muhammad Yasin (1). 

d) ALR 1933 Lah 151; 141 Ind, Oas, 377; 34 P 
L R 545; Ind, Rul. (1983) Lah 113, 
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Further, as laid down by their Lordships 
of the Privy Council in Gokal Dass Gopal 
Dasv. Puran Mal Prem Sukh Das (2) in 
the absence of evidence to the contrary, 
it should always be presumed that in 
India where the questicn to ask is, in the 
interests of justice, equity and good con- 
science, what was the intention of the party 
paying off the charge, a purchaser of the 
previous mortgage right intended to keep 
the mortgage alive for his own benefit. In 
Gurdit Singh v. Hakumat Rat, 135 Ind. 
Cas..201 (3) a learned Judge ofthis Court 
observed that where a mortgagee purchas- 
edthe property in execution sale without 
taking care to see that his mortgage was 
mentioned in the proclamation of sale and 
in the sale certificate, this fact alone was 
not -sufficient to show that be had given 
up the charge. Inthe present case, the 
charge was mentioned in the deed in 
favour of Zahur-ud-Din and if Zahur-ud- 
Din is entitled in law to subrogate, we 
see no valid reason to deprive his assignee, 
Nizam-ud-Din of that legal right. By pur- 
chasing the rights of Zabur-ud-Din, he 
veritably stepped into his shoes and was 
in relation to the property purchased by 
him clothed with all the privileges that 
his vendor possessed. 


Counsel for the respondent has frankly 
conceded that if the principles embodied 
in s. 101, Transfer of Property Act, were 
held applicable, he had nocase on the 
merits. He, however, contended that 
Nizam-ud- Din had lost his right on account 
of lapse of time and relied on M. Kotappa 
v, P. Raghavayya (4) in this connection. 
It ia not necessary to discuss that judg- 
ment at lengthin this case asin our view 
it is clearly distinguishable. As stated by 
Wallace, J., at p. 632* of the report, the 
mortgagee there had succeeded to the origi- 
nal mortgage rights not asa usufructuary 
mortgagee butas a simple mortgagee. 
Here thè mortgage in favourof Karim 
Bakhsh was with possession and the appel- 
lant who had succeeded to those rights was 
also in possession of the property at the 
time of the institution of the suit and 


(2) 10 U 1035; 11 I A 126; 4 Sar 543; 8 Ind. Jur. 
396 (P O). ; 

(3) 135 Ind. Ous, 201: AT R 1932 Lah 56; 32P L 
R 739; Ind. Rul, (1932) Lah 73, 

(4) 390 527; 14 Ind. Oas. 4986; 39 I A 68 160 W 
W505;15C LJ 41; MLT 265; (1912) MW N 
367; 9 ALJ 332; 14 Bom L R 286; 22 MLJ 
468, 


” ¥Page of 50 M.—lEd.] 
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still holds possession thereof. Moreover, in 
the judgment of their Lordships of the 
Privy Council reported in Mohamed 
Ibrahim -Hussin Khan v. Ambika Pershad 
(5) on which M. Kotappa v. P. Raghavayya 
(4) was based. the person claiming 
priority was a plaintiff and not a defend- 
ant inthe suit, while the present mort- 
gagee holds the position of a defendant, 
and as such, can Claim to retain possession 
of the mortgaged property until all his 


claims are satisfied. It is well-known that 
even if aclaim based on certain facts be. 
time, a defence. 


barred by the efflux of 
based on those factsis not so barred. 


On these grounds, we hold that Nizam- 


ud-Din was entitled in law to urge that 
the plaintiff could not igsore the rights 
acquired by him in respect of the previous 
mortgage and he was, therefore, justified 
in claiming pricrity over the plaintiff in 
regard tothe morigage money falling due 
on the previous mortgage. This amount 


is conceded to be not less than Rs. 4,500. 
i. es the amount claimed by Nizam-ud-Din .. 


in this appeal. 5 | 

In this view of the case we need not 
discuss the question of improvemenis as 
Nizam ud-Din has sought the enhancement 
of the sum for 
directed by Rs. 4,500 only and has paid 
court-fee on that amount alone. We 
accordingly allow this appeal' and modify 
the decree of the Subordinate Judge to 
this extent, that Nizam-ud-Din will first 
be entitled to recover from the gale 
proceeds of houses Nos. 2414 and 2415, if 
sold, a sum of Rs. 4,500 in addition to 
Rs. 1,469:4-0 already allowed to kim 
under the decree of the trial Court. The 
plaintiff-respondent will recover his costs 
of the original suit from Muhammad Said 
alone and in the appeal before us Nizam- 
ud-Din will get his costs on Rs. 4,500 
from Ram Sukh Das. The cross-objecticns 
put inby Ram Sukh Das relate to the 
costs of improvements but have not been 
pressed. We dismiss them but make no 
order as to costs. ; 


Be Appeal allowed. 


(5) 50 M €26; 102 Ind. Cas. 31¢; A. ICR 1927 Mad 
631; 52 M L J 532; 26 L W 501, 
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SIND JUDICIAL COMMISSIONER’S 
we: COURT | 
. Criminal Revision Applications Nos, 251, 
2u3 and 264 of 1938 
October ti, 1938 
Davis, J.C. AND WESTON, J. 
NIAZ MUHAMMAD MUHAMMAD 
BAKSH—Appricant 
VETSUS 
EMPEROR— RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 197— 
Inspector of Police, whether comes under “subordinate 
ranks" as defined in amended s. 3 (1), Bombay Dis- 
trict Police Act IV of 1880)—Sanction under s. 197, 
whether necessary for hig prosecution. 

By reason ofthe definition of “subordinate ranks” 
added by the Government of India (Adaptation of 
Indian Laws) Order, 1937, to 8,3, Bombay District 
Police Act, an Inspector of Police is included within 
that term. Unders. l0. of the Act his appointment 
is to be made by the Inspector-General and his 
suspension, reduction or dismissal is governed by the 
provisions of 5, “29, which by virtue of s. 243, Govern- 
ment of India Act, must control and regulate the con- 
ditions of his service, because althoughs. 29 does not 
make special reference to suspension, reduction or 
removal, s. 29 (1) when read with s. 29(3) makes it 
clear. that the word ‘punishment’ in s, 2913) includes 
power tosuspend, reduce or-remove. Under s, 29 (3) 
it is the Inspector-General or the Deputy Inspector- 
General who is to suspend an Inspector, , An Inspector 
of Police cannot, therefore, claim that he is removable 
from office only with the previous sanction of the 
Local (jovernment. Sanction under s. 197, Oriminal 
Procedure Oode, is not therefore necessary for the 
prosecution of an Inspector of Police. i h 

“Mr. P. 5. Shahani, for the Applicant. 

. Mr. Dharamdas Mulchand, for the 
Opponent (Kabir). 

Mr. Partabrai_ D. Punwani, 
General, for the Crown. 
_ Davis, J. C.—This 
by .an Inspector of Police, now under 


Advocate- 


suspension, to quash certain prcceedings - 


pending against himin the Court of tne 
Sub-Divisional Magistrate, Nara Division, 
upon three complaints of persons by 
name Jalar, Kabir and Kurimdino. The 
application for quashing these proceedings 
was based upon the simple ground that the 
Sanction necessary for the. prosecution 
of the applicant under s. 19,, 
Procedure Code, had no: been obtained, 
for he was,. within the meaning of that 
section, a public servant who was not 
removable from office save by or with 
the sanction of the Local Government, and 
the sanction of the Local Government to 
his prosecution upon no one of these 
three complaints has been received. But 
we think that the effect of 8. 243, Govern- 
ment of India Act, read with ss. 10 and 29, 
Bombay District Police Act, have made 
the position very clear to the disadvantage 
of the applicant in this particular case, 


Lsz~—65 & 66 
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though we have no doubt the intention 
of these provisions was to advantage himin 
other ways. Section 241, Government of 
India Act, deals with recruitment and 
conditions «f the civil services in India 
and there are, in that section, certain 
saving provisions saving rights enjoyed 
by the servants of the Crown in India. 
But, itis clear by reason of s. 243 of the 
same Act that the provisions of 6, 241 and 
rules made thereunder do not apply to 
Police Officers of the subordinate ranks, 
for they arenowgoverned by a section 
of their own which is s. 243, Govern- 
ment of India Act. That section is as 
follows ; A 

“Notwithetanding anything in the foregoing pro- 
visions of this chapter, the conditions of service of 
the subordinate ranks of the: various Police forces 
in India shall besuch as may be determined by 
or under the Acts relating to those forces, res- 
pectively." 

So far then as this Province is concerned, 
we must turn to the Bombay District Police 
Act which is now amended by the Govern- 
ment of India (Adaptation of Indian Laws) 
Order, 1937, which regulates the conditions 
cf service including ‘the appointment 
and dismissal of subordinate ranks, and 
by rezeon of the definition of “subordinate 
ranks" added by this order to s. 3, 
Bombay District Police Act, an Inspector 
isincluded within that¢erm. The defini- 
tion under s. 3 (i) is that “subordinate 
ranks“ means: members of the Police force 
below the rank of Deputy Superintendent", 
and this therefore clearly includes the 
applicant, an Inspector. So far as the 
appointments of Inspectors are concerned, 
s: 10, Bombay District t alice Act, provides 
that an Inspector on his appointment shall 
receive a certificate of his appointment 
frcm ihe Inspector-General, and this 
section clearly appears to contemplate 
the appointment itself is to be made by 
the Inspector-Ueneral; and the provisions 
relating to the suspension, reduction or 
dismissal - of subordinate ranks are to be 
found ins. 29, Bombay District Police Act, 
which, in Virtue of s. 243, Government of 
India Act, must regulate and control the 
conditions ofservice of the applicant. 
Section 29 (1), Bombay District Police Act, 


Teads as follows: ; 
“The Governor-in-Council, or any officer authorized 
by sub-s. (3, in that behalf, may suspend, reduce or 
dismiss any member of thesubordinate ranks of the 
Police forée whom he-shall think cruel, perverse, 
remiss or negligent is the discharge of his duty 
or unfit forthe same, and may fine, to an amount 
not exceeding one month's pay, any member of the 
subordinate ranks of the Police force who is 
guilty ofany breach of discipline or misconduct 
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Which does not require his suspension or dismissal 
` or who, by any actofhis own, renders himself unfit 
“for the discharge of his duty.” 

- . And the officer mentioned in sub- s. (3) 
authorized withia the meaning of sub-s. (1) 
is the Inspector-General or the Deputy 
Inspector-General. It is. true that in 
‘Bub-s. (3) there is no special reference to 
suspension, reduction or dismissal. There 
is general reference to ‘punishment’. 
But reading sub-s. (1) and sub-s, (3) 
together, aswe must, it is clear that 
“punishment” in sub-s. (3) includes the 

“power to suspend, reduce or dismiss 
‘specifically referred to in sub's. (1). 
Moreover, reading sub-s. (3) to the end, 
we find that itis the Inspector-General or 
the Deputy Inspector-General who is to 
suspend an Inspector who under the 

“provisions of ‘that sub-section has been 
suspended, pending inquiry by the Dis- 

` trict Superintendent of Police. We have 
considered whether-the effect of s. 241 read 
with the rules made under s. ¥6-B, Gov- 
ernment of India Act, 1919, was not to 
save this applicant any rights or privileges 
which the applicant had before. the Act of 
1935 came into operation, -But the provi- 

‘sions of s. 243 areso clear as to make it 

` plain that it wasnot intended to bring 

Police Officers of the subordinate ranks 
within the saving provisions of s. 241. 
By the Act of 1935, the rights and pri- 

‘vileges which they might have had under 
the rules made under -s.- 96-B. of the 
‘Act. of 1919 are taken away; fors, 243 
“says: “Notwithstanding anything in 
the foregoing provisions of this chapter...” 


_The “foregoing provisions” include s. 241 
which does, sv far as some other civil 
‘services are concerned, save the rights and 
Privileges to which their members were 
entitled ; 8. 243 does not; but we have no 
doubt tnat s. 243 was so worded with 
the intention of giving as a whole to Police 
Officers greater benefits and protection 
than were taken away. We think, there- 
fore, that in view of these provisions to 
which we have referred, the applicant is 
an Inspector of Police included within the 
definition of “subordinate ranks” in 
amended s.3 (i), Bombay District Police 
Act, andcannot claim that he is removable 
from office only with the previous sanction 
of the Local Government. His plea, therefore, 
that s. 197, Criminal Procedure Code, must 
protect him in these proceedings must 
fail, and on that ground his application 
must be rejected. Bo far as the second 
ground urged in this application is 
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concerned, that the Magistrate had no 
power to take cognizance of these three 
complainte, his duty being only to report 
to the District Magistrate under s. 203, 
Oriminal Précedure Uode, that question, as 
the Sub-Divisidnal Magistrate pointed out, 
has already been decided by this Court on 
a previous application Therefore the appli- 
cation must be dismissed. 


8 Application dismissed. 





NAGPUR HIGH COURT 
Miscellaneous Appeal No. 77 of 1933 
January 16, 1939 
“PoLLooK, J. 
LIQUIDATOR or Tas SOCIETY 


SaNGAKHEVA KALAN OO-OPERATIVE, 


BAN K—APPELLANT f 
versus f ` 2 
AYODHYAPRASAD AND OTJERS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss. 80, 2 (17), 
(hy—Public servant—Liquidator appointed under 
8.42, Co-operative ` Societies Act (Li of 1912), by” 
order of egistrar—Whether public servant —, 
Notice under s. c0, tfessential. | i n 

Under cl. (2) of s. 2 (17) Uivil Procedure Code, 
a ‘public officer’ includes every officer ın the service 
or pay of the Government. Where the Liquidator is 
the manager of the Uo-operative Ventral Bank, and is 
paid a salary by that institution, and has been 
appointed a Liquidator under s. 42 (1) of the Uo-opera~ 
tive Societies act (11 of 1912) by order of the Registrar 
of the Uo-operative Societies and has the powers - 
mentioned in s. 42 (2) of that Act; and as Liquidator 
he is not paid any allowance, his duties being guasi- 
judicial duties having authority to summon and 
enforce the attendance of witnesses and to compel 
the production of documents inthe same way asi 
the Uivil Court and he is appointed by Government: Fr 
and performa public duties, he is an. officer in the “. 
service of Government when acting as Liquidator ` 
and is, therefore, a “public otficer” as denned in 
the Oivil Procedure Code. No suit can, therefore, : 
be brought against him without previous notice - 
in respect of any act purporting to be done by him 
in his official capacity even it the relief claimed is 
merely a declaration or injunction, 

Remarks in Liquidator of the Yedha Society v. 
Pragdas (1), held obiter. 

Misc. A. from an order of the Court of 
the Additionai Vistrict Judge, Hoshangabad, 
dated December 3, 1937, in U. A, No. 19-A - 
of 1937 reversing the order of tne Court of 
the Subordinate Judge, -Second Olass, 
Hoshangabad, dated June 13, 1937, in- 
Civil Suit No. 42-A of 1936, 

Mr. B. L. Gupta, for the Appellant, 

Mr, K. B. Tare, for the Respondents, 


Order. — In execution of an award 
issued by the Registrar of the Oo-opera- 
tive Oredit Societies against Ramcharan 
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for a debt due to the Sangakheda Society 
under liquidation, the liquidator attached 
a house. . The respondents Ajodhya Prasad 
and Banwari objected to the attachment 
on the ground that the house-~ belonged to 
them,-and, after that objection had been 
dismissed, brought a suit under O. XXI, 
r. 63 of the Civil Procedure Code to esta- 
blish their title. 

Tne trial Court dismissed the suit on 
the ground that no notice had been given 
to tae defendanteliquidator as required 
by s. 80 of the Civil Procedure Code. The 
lower Appellate Court held that no notice 
was necessary under s. 80 and remanded 
the case for trial. 

In the lower Courts it was assumed that 
a liquidator is a public officer as defined in 
8. 2017) of the Civil Procedure Uode. This 
was also assumed in Liquidator of the 
Yedha Society v. Pragdas (1) without dis- 
cussion. ‘I’ne point has been taken ia this 
Court that the Liquidator is not a public 
officer.- Under cl. (h) of s. 2 (4s) a ‘public 
Officer’ includes every officer in the service 
or pay. of the Government. An affidavit 
that has been filed in this Court shows 
that the Liquidator is the manager of the Co- 
operative Central Bank, Limited, Hosnang- 
abad, and is paid a salary of Ks. 50 per 
Month by that institution; that he had been 
appointed a Liquidator under 8, 42 (1) of 
the Oc-operative Societies Act (II of °1912} 
by order of the Registrar of the Co-operative 
Societies and has the powers mentioned in 
8.42 (2) of that Act; and that as Liquidator 
he.is not paid any allowance. ‘Lhe duties 
of the Liquidator appointed under s. 42 of 
Co-operative Societies Aci are quasi-judicial 
duties and he has authority to summon 
and enforce the attendance of witnesses 


and to compel the production of documents - 


in the same way as the Uivil Court. As 
the Liquidator is appointed by Government 
and periorms public duties, 1 consider 
that he is an officer in tne service of 
Government when acting as Liquidator 
and is therefore a “public oificer” as detined 
in the Oivil Procedure Code. 


Section 80 of the Uivil Procedure Code 
requires that no suit shall be instituted 
against a public officer in respect of any 
act purporting to be dome by suca public 
Officer in his officiul capacity unui the 
®xXpiration or two months next afier notice 
m writing has been given to him, The 
-decision or the Privy Uvuncii in Bhagchand 


(H 20 N LR 240; 148 Ind. Cas. 714; 6 R N 196; 17 - 


-N Ld 47; AIR 1934 Nag 201, 
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Dagadusa v. Secretary of State for India 
(2) makes it quite clear that no suit can 
be brought without previous notice against 
a public officer in respect of any act pur- 
porting tobe done by him in nis official 
capacity even if the relief claimed is merely 
a declaration or injunction. Here the action 
of the Liquidator that gave rise to the present 
proceedings was his attachment of the 
house. The remark in Liquidator of the 
Yedha Society v. Pragdas (1) that notice 
was not necessary in thatcase was obiter 
and the facts were different because there 
had been no attachment by the Liquida- 
tor. 

I therefore agree with the trial Court that 
the suit must fail for want of notice. The 
appeal is allowed and. the plaintiff's suit 
will stand dismissed with costs. Counsel's 
fee in this Court Rs, 25. 

De Appeal allowed. 

(2) 104 Ind. Oas. 257; 53 M L JB); A I R 1927 
PO176; 25 A LJ 641; 29 Bom L R 1227; (1977) MW 
N 561:460 L J 76; 1 Luck Cas 291; 32 OW N 61; 
26L W 809; 541 A 338 (P 0). : 


MADRAS HIGH COURT 
Oivil Revision Petition No. 540 of 1936 
January 21, 1938 
Born AND VENKATARAMANA Rao, JJ. 

V. P. KRISHNAN—PuTItiongr 
VETSUR. 
PAYANKALATH N ARAYAN AN NAYAR 
— KESPONDENT 

Madras Marumakkathayam Act (XXII of 1933), 
883. 43, 46—Judgment-debtor's share in tarwad attached 
— Pending attachment tarwad registered as impartible 
—Court refusing to proceed further with execution— 
Order heid revisable under 8. 115, Ciml Procedure 
Code (Act V of 1:08)—Attachment held did not 
terminate by registration. . 

Where a Court takinga wrong view of the law 
assumes jurisdiction or declines to exercise jurisdic- 
tion, ib will bea matter for interference under a, 115, 
Vivil Procedure Uode. [p. d18, col, 2. p 

Where the snare of the judgment-debtor ın tarwad 
property is attached in execution and pending’ 
attachment, the arwad is registered «s impartible 
under as, 43 and 46 of the Madras Marumakkathayam , 
Act, aud the Court refuses to proceed with the execu- 
tion and order sale in pursuance of the attachment, the 
Uourt declines to exercise its jurisdiction and there- 





. fore its order is revisable. 


The expression “at any time” in ol, (1) of s. 43 
cannot be held to have a retrospective effect so as to 
defeat the rights of the attaching creditor. Tne said 
expression aud cl, 4 of s. 43 must be so construed as ` 
not to defeat the rights which third parties have 
acquired before the registration of the tarwad is 
efiected,at any rate, before the application for the 
registration 18 made, CUonsequently in a case 
where a creditor has attached his judgment-debtor's ` 
share in tarwad property, the attachment does ' 
not cease by subsequent registration of the.tarwad 
as impartiple. On his attachment, the cre- 
ditor acquires a right which would entitle him ' 
to bring the share ,of his judgment-debtor to sale 


5i6 
and the property of the tarwad in hands of other 
“members can only be held by the tarwad subject 
tothe right of attaching creditor. The right of the 
creditor is not a bare right to partition but a definite 
interest in the property; the only thing uncertain 
about it isthe extent of the property which he would 
acquire in working out that interest by means of a 
suit for partition. (p. 518, col. 2.) 

COase-law referred to} 
= O. R. P. from an order of the Sub-Judge, 
‘Ottapalam, dated December 10, 1935. 


‘ Mr. K. Kuttikrishna Menon, for the Peti- 
tioner. 
A Mr, P. Govinda Menon, for the Respon- 
elit, 
“ Venkataramana Rao, J.—This is an 
application to revise the order of the learned 
Subordinate Judge of Ottapalam confirming 
the order of the District Munsif of Otta- 
palam dismissing the execution petition 
for attachment and sale of the share of 
the respondent ın the property of the 
tarwad to which he belonged. The peti- 
tioner obtained a decree in S. O. S. No. 382 
of'1933 on the tile of the District Munsif 
of Ottapalam on November 29, 1933, against 
the respondent on a ‘personal debt incurred 
by him. ln‘ execution of the same the 
` respondent's share in the tarwad property, 
which is stated: to be one-ninth, was 
attached on August 28, 1934. A claim was 
preferred on behalf: of the tarwad on 
September 10, 1934, objecting to the attach- 
ment. . While the execution petition and 
the claim petition were: both pending, four 
out of the: tive members of the tarwad pre- 
sented "a` petition to the Sub-Voliector’ of 
Malappuram under s. 43, Marumakka- 
thayam Act, for.registering the tarwad as 
impartible, and it was accordingly register- 
ed on December 15, 1934. ‘Lhe tact was 
brougat to the notice of the District Munsif, 
who.neld that, as the order of the registra- 
tion had become final under s. 46 of the 
Act, he had no longer any jurisdiction to 
deal with the petition, and as before the 
sale the registration was effected, further 
proceedings in execution: could not be had. 
He-therefore dismissed the execution peti- 
tion, This order was confirmed by the 
learned Subordinate Judge. lt is this 
order that is canvassed as illegal iu revision 
by Mr. Kattikrishna Menon on benalf ‘of 
the ‘petitioner. ne Pi : 
A preliminary objection has been taken 
by Mr. Govinda Menon that this order is 
not liable to be revised under’ s. 115, Civil 
Procedure Ocde, on the ground that no 
question of jurisdiction is invclved in the 
case, It seems to us that the lower Court 
acted illegally in declining to exercise its 
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jurisdiction by refusing to further proceed 
with the execution and order sale in pur- 
suance of the attachment. Both the lower 


Courts fell inio error iu thinking that by . 


virtue of s. 46. olice the registration of the 
tarwad is effected, the Court has no juris- 
diction to proceed with the execution. The 
petitioner was not questioning the finality 
of the order of registration. The question 
is whether in spite of registration the 
creditor in pursuance of the attachment is 
not entitled to bring the property to sale. 
Where a Court taking a wrong view of the 
law assumes jurisdiction or declines to 
exercise jurisdiction, it will be a matter for 
interference under s, 115, Civil Procedure. 
Uode : vide Ramaswami Goundan v. Muthu 
Velappa Goundan (l). The very case 
relied on by Mr. Govinda Menon, namely 
Balakrishna Udayar v. Vasudeva Atyer (2), 
isa case in which on a wrong View ofa 
particular section.of Act XX ot 1863, juris- 
diction was ‘assumed and tne Court 


interfered in revision. We therefore over-" 
The ques- 


rule the preliminary objection. 
tion in this case.is, has the attachment 


which has been. effected ceased to subsist — 


on tue subsequent regisiration of the tarwad ` 


as impartible? Mr, Govinda Menon sought 
to contend that .the share of a member is 
incapable of attachment but in the judg- 
meut just delivered in OC. M.A. NO, 282 of 


1936, Subramanyan v. Naraina (3), wehave . 


held, it is capable of attachment afd it is 
unnecessary to deal with that maner at 
length by virtue of the Marumakkathayam 
Act, tne position of a tavazht 19 uSsimuated 
to that of a member of a Mitakshara family 


in provinces where he is uuder an incapé- ` 


city 10 alienate but nevertheless he has a 


Tight to claim a partitiun of uis share. ‘he: 


positions of sucu a member is, to use the 
language of Wallace, J., 


“that he has at any definite period of time a present | 


vested interest in the fractional share which would 
be his, if a partition was then and there made, and 
which woula, by a partition at his will and pleasure, 
be converted into a separate interest,” 

The question is what is the effect of an 
attachment by a creditor of that share and 


what are the rights of a creditor which | 


fiow from sucn an attachment both in 


relation to the debtor and to other members _ 
(1) AIR 1923 Mad. 192; 71 Ind. Oas. 1039; 46 M 536;- 


sa Ml JI, í 
\2) aU M 793; 40 Ind. Cas. 650; A I R 1917 P ON; 


441A 261; 11 Bur, LT 48; 22 O W N 50: 15A Ld., 


645; YP L W 101; 33M Lu.t9; 260 L J 143; 19 Bom. 
LE 745; (1917) M W N 625; 6 L W 501P O). 

(3) A 1E 1¥3> Mad, 553; 178 Ind. Oas, 54a; 47 L W 
a (1938) M W N 478; (1988) 4 M L J710; IRM 
468. ae: 
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of the family? The effect of such an 
attachment in consequence ‘of the death cf 
such a member of a joint family as the one 
indicated above, subsequent to the attach- 
ment was considered by their Lrerdships of 
the Privy Council in Suraj Bunsi Khan v. 
Sheo Pershad Singh (4). Their Lordships 
held that the executing creditor would 
acquire a valid charge upon the land to 
the extent of- the members share and 
interest therein which could not be defeated 
by his death before the actual sale. Thus, 
in spite of his death it was held that the 
execution-creditor would be competent to 
bring that share and interest to sale and 
the purchaser at such a sale would be 
entitled to have that share ceparated by 
means of a-suit for partition. It was on 
the basis of this decision our High Court 
took the view in Sankaralinga Mudaliar v. 
Official Receiver of Tinnerelly (5). that 
even an attachment before judgment would 
prevent the right of survivorship operating 
to tte prejudice of a creditor who had 
effected an attachment if a decree was 
subsequently obtained in the suit. In that 
case no doubt it was held that the share 
would still survive to the other members 
of the family but only subject to the rights 
of the attaching creditor. It is unnecessary 
to consider whether the survivorship is 
completely lost or lost to the limited extent 
indicated in that judgment. But, it is 
clear from the Privy Council decision that 
the cessation of interest of a debtor in 
consequence of his death would ‘not affect 
the right of a creditor to have the property 
sold for tte satisfaction of the debt by 
Virtue of the attachment effected by him, 
that is the attachment confers upon him a 
right wbich could not be put an end to. 

If this is the view taken in relation to 
the cessation of interest in consequence of 
the death of a member, it follows that the 
rigbt acquired by the attaching creditor is 
not a defeasible right and no act of the 
debtor or any other member of the family 
which brings about the termination of that 
interest would operate to the prejudice of 
the said right. Therefore, on the date of 
the registration of the tarwad as impartible, 
the petitioner had acquired a right which 
would entitle him to bring the share of the 
respondent to sale, and the property of the 
tarwad in the hands of the other members 
can only be held by the tarwad subject 


an 5 O 148; 6 I A 88; 4 Sar. 1; 401 R 996 
7a) 9M L J 616; 92 Ind. ag. £04; AT R1926 Mad. 
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to the rights of the attaching creditor. The 
expression “at any time” in el. (1) cfs, 43 
cannot be held to have a retrospective 
effect so as to defeat the rights of tha 
attaching creditor. The said expression 
and cl. 4 of s.43 must be so construed‘as 
not to. defeat the rights which third parties 
had acquired before the registration of the 
tarwad was effected, at any rate, before the 
application for the registration was made, 
In Kunchi Amma v. Meenakshi Amma (6), 
the view was expressed that if a member 
of a family expresses his intention to 
become separated from the family, the 
intention so expressed would operate as 
severance.of status from the family and the 
subsequent registration of the tarwad as 
impartible would not prevent the disposal 
of his interest by him as his separate pro- 
perty ; otherwise the construction of s. 43 
would render the right granted under s. 38 
illusory. The language of s. 43, cl. 4, lends 
support to this view. Whatit says is, ‘it is 
only on registration that the provisions of 
Oh. VI will not apply, that is until registra- 
tion the rights of a tavazhi under a. 38 
would not be affected, and if such rights 
were exercised and the law attaches to such 
exercise certain legal consequences, they 
cannot be rendered nugatory by the subt 
sequent registration. Mr. Govinda Menon 
contends that we ought not to apply the 
principles deduced from decisions desling 
with cases under Mitakshara Law, tò cases 
arising under Marumakkathayyam Law, and 
for that purpose, relies on the observations 
in Gopala Nair v. Raghava Nair (7) 
which are to this effect : ; 

“It seems to methat Malabar Law being essentially 
Oustomary Law, the process of solving questions, 
as they arise for decision, by extending the operation 
of a custom by analogy or by applying ‘inferences’ 
from the Hindu Law, unless in the utter absence of 
evidence as regards custom is bound to create a 
divergence between the Oourt-made law and the 
Oustomary Law as observed by the people”. 

In the first instance, we are not seeking 
to extend the operation of any custom by 
analogy or applying an inference drawn 
from Hindu Law. The principle of the 
decision in Suraj Bunsi Khan v. Sheo 
Pershad Singh (4), is not based upon any 
peculiar doctrine of Mitakshara Law be- 
cause by that law alienation, either volun- 
tary or involuntary, is prohibited and in 
fact their Lordships applied certain general 
principles which would follow from certain 
admitted legal relationships. From the 

(6) 59 M 693; 160 Ind. Cas. 594; A I R 1936 Mad. 155; 
90 M LJ 114; (1936) M W N 27343 L W 111;8 R M 670. 

(1) 2i L W 215 at p 219,86 Ind, Cas. 620; AI R 
1925 Mad. 460, 
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admitted right of a cc-parcener to claim 
partition, their Lordships applied the princi- 
ple deducible from the law of partnership 
that it is open to a creditor to attach the 
share ofa member who at law can claim 
partition and have his share separated, and 
once that share is brought under the 
control of the Court, their Lordships held 
‘that a creditor would acquire a charge or 
‘a lien which would enable him to have 
that lien worked out by selling the pro- 
perty in satisfaction of his debt. We there- 
fore do not think that any Customary Law 
is infringed by the application of the prin- 
ciples deducible from the said decision. 
. They follow from the rights which the 
. members have now acquired by statutes 
‘which have modified the customs of 
Malabar. 

- Itis next contended by Mr. Govinda 
‘Menon that even assuming that the said 
decisions are applicable, what could be 
_ attached, sold and purchased is an equity 

‘to file a suit for partition and before a suit 
is filed and the share is separated, the 
right comes to an end and there would be 
nothing to sell. In support of this contention 
“he relied on certain cases, namely, 

: Nanjayya v. Shanmugha (8), Maharaja of 
Bobbilli v. Venkataramanujulu Naidu (9) 
and particularly the observations of Bake- 
well, J. in Nanjavya v. Shanmugha (^), 
which were approved and made the deci- 
sion of a Division Bench in Muthu Kumara 
v. Sivanarayana Pillai (10). So far as the 
decisions in Nanjayya v. Shanmugha (8) 
and Maharaja of Bobbilli v. Venkatarama- 
nujulu Naidu :9)} are concerned, they hold 
that where there is an alienation of the 
sbare of a member of a joint family, either 
voluntary or involuntary, the alienee does 
not become a tenant-in-common with the 
- other members of the family and until 

partition is effected, he will not be entitled 

to claim any mesne profits from the date 
of the alienation. It is not necessary for us 
to go into this question . because that dces 
not arise here and it ie open to argument 
that this view is not, in any way, incon- 
sistent with the principle laid down in the 
decisions adverted to by us because their 

Lordships in Ramaswamy Goundan v. 
. Muthu Velappa Goundan (1), clearly indi- 
cated that the rule of partnership law 

8) 38 M 684 at p 686; 22 i ; 
ue 410: MaD STe. Ind. Cas, 555; A I R 1914 


(9) 39 M 265; 25 Ind. Cas 585; A f 
27ML J 409,” I R 1915 Mad. 453, 


(10) 56 M 534; 141 Ind. Oas. 122; AT R1933 Mad. 158; 
at L 766; Ind, Rul. (1983) Mad. 73; 37 1, W 19; (1933) 
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which enables a creditor to seize and sell 
the share of a partner, can be applied to 
the shares of the members of an undivided 
estate without unduly interfering ‘with tbe 
peculiar status and rights of the co-par- 
ceners in such estate. But he laid consi- 
derable emphasia on the observations of 
Bakewell, J. in Nanjayya v. Shanmugha (8) 
at p. 692* which are to this effect : 

“Since the transferee only acquires an equity to 
compel a partition, he has only a right in personam 
and not a right in rem,” 

Jackson, J in Muthu Kumara v, Sivana- 
rayana Pillai (10) cites with approval this 
observation and holds that according to 
the true view, an alienor cannot part with 
more than he has got and as the right 
of alienor becomes extinct upon.bis death, 
the rigit of the alienee becomes extinct 
also; but however he is precluded from 
taking this view in cases of death on 
account of the definite pronouncement of 
the Privy Council by which he is bourd, 
but he is not prepared to import other 
exceptions. With great respect tothe learn- 
ed Judges we may observe that the view 
taken . proceeds on a complete misapprehen- 
sion of the decisions on which the said 
otseryalions are based. It is not possible 
to understand what exactly was meant by 
the words ‘a transferor only acquires a 
right in personam and nota right in rem.” 
If a rightin personam is understood to be 
aright available against certain persons 
only and not against all the world; of 
course the right of an alienee to file a suit 
for partition is only a right in personam 
against the members of the family, but it 
isa right in rem in so farashe has got 
a vested right in the interest acquired by 
him available against all the world. Lf 
the decisicns of the Privy Council are 
closely examined, it will be seen that 
what is sold and what the purchaser 
acquires is not a bare right to partition but 
a detinite interest in the property ; the only 
thing uncertain about it is the extent of the 
pre perty which he would acquire in working 
out that interest by means of a suit for 
partition. In Ramaswamy Goundan v. 
Muthu Velappa Goundan (1). the declara- 
tion itself was tothe effect that the pur- 
chaser at the execution sale has scquired 
the share and interest of the member in 
the property which was attached and sold 
and that he was entitled to take such pro- 
ceedings as he was advised to have that 
share and interest ascertained by partition. 
In Suraj Bunsi Khan v. Sheo Pershad Singh 
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(4) their Lordships observe thus : 

“The effect of the execution sale was to transfer 
to the respondenta the undivided share in eight 
annas of Mouza Bissumphurnoore, which had former- 
ly belonged to Adit Sahai (the member whose share 
was attached) in his lifatime: and their Lordships 
are of opinion that notwithstanding his death, the 
respondenta are entitled to work out the rights 
which they have thus acquired by means of a 
partition,” x 

In fact the declaration was made to the 
following effect: 

“An order declaring that, by virtue.of the execu- 

tion sale tn them, the respondents acquired only 
the one undivided third share in the eight annas 
share of Mouza Rissumphurpoore, in the pleadings 
mentioned, which formerly belonged to Adit Sahai, 
with such power of ascertaining the extent of such 
third part or share by meana ofn partition as Adit 
Sahai possessed in his lifetime: and ordering that 
the appellants be confirmed in the possession of 
the said eight annas share of Mouza Bissumphur- 
poore subject to such proceedings as the respondents 
may take in order to enforce their rights above 
declared.” 


In Hardi Narain Sahu v, Rudar Perkash 
Misir (11), Sir Richard Couch, who deliver- 
ed the judgment of the Judicial Committee, 
after referring to Ramaswami Goundan v. 
Muthu Velappa Goundan (1), made the 
following observations : 

“The interest which is purchased ia not, as 
Mr. Doyen argued, the share at that time in the 
property, but it is the right which the father, the 
debtor, would have fo a partition and what would 
come tohim upon the partition being made.” 

These observations have sometimes been 
misunderstood as leading to the conclusion 
that the purckaser did not acquire any 
share at all but a bare right to partition. 
But the subsequent observatione of Sir 
Richard Couch make the position very 
clear. In that case. the position was that 
if there was no partition, the father and son 
would each be entitled to a half but if a 
partition was effected, the wife would be 
entitled also to a share, so that ifa parti- 
tion be deemed to have taken place at the 
date of the transfer, the property would 
have to be divided into three shares and 
what the alienee would get would be only 
a third and not a half. That is: why their 
Lordships made the observation that “the 
interest which is purchased is not, as Mr. 
Doyen argued, the share at that time in the 
property.” Emphasis will have to be laid 
on the words “at that time.” The effect of 
these Privy Conncil decisions is very clearly 
stated by Bhashyam Aiyangar, J. in 
Aiyagari Venkataramayya v. Aiyagari Ra- 
mayya (12) thus: 

“According to the theory of an undivided Hindu 
family, each member has a present vested interest, 

(14) 10 © 628; 11 I A 26; 4 Sar. 510 (P 0), 

(42) 25 M 690 at p716 (F B} <  . |. 


KRISHNAN V. NARAYANAN NAYAR (MADR.) 


519 


which, bys partition at his will and pleasure, can 
be converted iuto a separate interest. The judicial 
decisions have resognized that such interest is 
transferable either. in whole or in part for value 
and that the transferee therefore takes a vested 
present interest What is transferred to him is thug 
a present vested interest and not a -future contingant 
interest, uncertain and fluctuating, until the trans- 
feree actually effects a partition—even assuming 
that such contingent and possible future interest 
could legally be transferred : (vide s. 6 (a), Transfer 
of Property Act), The transfer in question operates 
upon the vested interest which the transferor-had | 
in the family property just before the alienation 
aud tha same is converted for the benefit of the 
transferee into the separate share and intereat of 
the transferor by a partition of the family property 
at the time of such alienation. The estate that is 
transferred to and vested in the alienes is not an 
‘equitable interest’ as understood in the English 
Law, but a legal estate’ which has to be reduced 
into possession by the aslienee standing in the shoes 
of the transferor and effecting a partition on the 
footing on which the family and the property both 
stood at the time of the transfer". : 

It is unnecessary to deal with the view 
taken herein or by the Division Bench 
in Muthu Kumara v. Sivanarayina Pillat 
(10), as to whether the actual share to be 
alloted tothe alienee is to be determined 
as on the date of partition as held in 
Rangasami v. Krishnayyan (13), or ag on 
the date of the alienation as held in 
Chinnupillai v: Kalimuthu Chetti (14), 
because that question does not arise at 
present. Mr Govinda Menon nert relies 
ons. 64, Civil Procedure Code, and on the 
decision of the Privy Council in Mohammad 
Afzal Khan v. Abdul Rahman (15) and 
contends that the only thing prohibited bv 
the attachment is a private transfer and 
that the subsequent registration of’ the 
tarwad is not affected by it, We are inclined 
to consider that thie contention is irrele- 
vant and unsound. Section 64, Civil Pro- 
cedure Onde, has, in our opinion, no bearing 
on the question under discussion. Lt does 
not sav when. an attachment terminates; for 
example, death dozs not terminate an 
attachment and after the death of a judg- 
ment-debtor, further proceedings can be 
had by bringing the legal representatives 
of the judgmen'-debtor on record without 
a fresh attachment. The question in thie 
case is whether the subsequent registration 
terminates the attachment pending on the 
date of the registration. Again the case in 
Mohammad Afzal Khan v. Abdul Rahman 

(13) 14 M408; L M L J 603 (F B) 

(14) 35M 47; 9 Ind. Cas. 596; 21 M L J#246, 

(15) 13 L 702; 139 Ind. Cas. 85; A TR1932PC 235; 
591A 405; 35 Bom. T- R 1; 34 P L R 63; Ind. Rul. 
(1932) P 0285: YO W N829; 36 O W N 1129; 38 LW 
456: (1932) M W N 1083; 63 M L J 664; (1932) A L 
pon R 13 A 350; 16 R. D 523; 560 L J 324 
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(15) only decides that- where the interest 
of one of ‘several cc-sharers in some of the 


properties held jointly by them is attached. 


in executicn ofa decree against him and 
those properties are subsequently allotted 
to the other cc-sbarers in pursuance of a 


decree paseed in accordance with an award. 
effecting partition in an arbitraticn without. 


the intervention of the Oout, it would not 
amount to a private transfer within the 
meaning of s. 64, Civil Procedure Code. Tt 
therefore has absolutely no bearing on the 
facts cf this case. We are therefore of the 
opinion that the subsequent registration of 
the tarwad as impartible does not preclude 
the Court from proceeding with the execu- 
tion petition and directing a sale of the 
property. We accordingly set aside the 
orders of the lower Courts and remand tke 
petition tothe Court of the District Munsif 
of Ottappalsm for dispcsal accordiug to law 
in the light of the observations contained 
in tbis judgment. Costs will abide the 
result. 

“ND. Petition remanded. 
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LAHORE HIGH COURT. 
Criminal Appeal No. 58 of 1938 
March 16, 1938 
. Ram LALL, J. 

` BORAN SINGH—Conviot—A PreLLant 

` i ~- persus 
EMPEROR— Opposite Party. 

‘Penal Code (Act XLV of 1860), s. 368—Conviction 
under, essentials for, stated—Criminal trial—Identi- 
fication—Identification by abducted girl. 

A. conviction under ss. 368, Penal Code, can only 
be maintained if the accased could be charged with 
the knowledge of the fact that an offence under s. 366, 
Penal Code, had been committedin respect of the girl 
abducted 

The identification by the abducted girl of an 
accused person who was shamil-taftish with herin the 
a stage of the investigation is perfectly meaning- 
ess. ` 


Cr. A. from an order of thes. 30 Magis- 
trate, Gujrat, dated December 27, 1937. 

Mr. Mukand Lal Puri, for the Appellant. 

Mr. Bhagwan Das Mehra, for Advocate- 
General, for the Orown. 

dudgment.— Sohan Singh, son of Kartar 
Singb, and Fajja, son of Hussain, of ville ge 
Bhagowal in the Gujrat District were tried 
and ccnvicted of offences under es. 366, 
3(8 and 376, Indian Penal Codo. by a Magis- 
trate’ exercising s. 30 powers and sentenced 
to 24.years’ rigorcus imprieonment under 
ss. 266 and 368, Indian Penal Code, and 
434 years’ rigorous imprisonment under 
8. 376, Indian Penal Code each, the sen- 


` SOHAN SINGH v. EMPEROR (LAH) 


1821.0 


tences to run concurrently. Sohan Singh 
has appealed to this. Court through ‘Mr. 
Mukand Lal Puri and Fajja has preferred 
an appeal through jail. These appeals are 
resisted by Mr. Bhagwan Das Mehra on 
behalf of the Crown. 


The story for the prosecution is that Musam- 
mat Aishan (P. W. No.1), a girl of about 
15 or 16 years, was abducted by one Musam-. 
mat Sakina Bibi from her house in. village 
Sukh Kalan and handed over.to four 
persons who gagged her and finally took her 
to Mauza Bhagowal. At ‘this place Fajja, 
appellant, was called, and he took her toa 
bajra filed where she was kept for the. 
whole day. The four men, who brought her: 
from village Sukh Kalan, disappeared from’ 
the scene and at night.Fajja took the girl 
to his own house and later conveyed her to. 
the hcuse of Soban Singh, appellant, and left 
her thére with Soban Singh. Sohan Singh 
is alleged to have raped her that night 
several times and early in the morning 
Fajja came and took her to another house - 
where she was kept forthe day and that 
night Fajja frst threatened her with death 
aud then raped her. The following morning, 
Fajja took the girl on a horse to some, 
unknown destination but when he reached 
village ‘Shero Chak, the girl asked for a 
drink of water and. Fajja went inside a 
house to get water for her. In his absence. 
Nizam Din Chaukidar (P. W. No. 5) and. 
Ahmad Khan, Lambardar, (P, W. No 6) 
happened to pass by and were requested 
by the girl to rescue her. These persons 
took charge of the girland also of Fajja. 
and conveyed them to Thana Karianwala 
where the girl had a first information report 
recorded implicaling the two appellants, 
but itis curious that according to her own 
admission in Court, she was being prompted 
by ajja while she wes getting the first- 
information report recorded. It is admitted 
that it wes Fajja who suggested to her 


. the name of Sohan Singh and also that she 


had been taken to the house of Sohan Singh 
the night after she had been originally 
abducted. Tke girl was examined by a 
doctor who found undoubted signs of 
forcible sexual intercourse recently had with 
her and both blood and semen were found 
on ber clothes as well as on the loin cloth 
of Fajja. Semen was also found on the 
chadar of Sohan Singh, but this does not 
indicate very much as Schan Singh is a 
married man and the absence of blood on 
his clothes goes in his favour, In the 
course of the investigation, a jail identifica: — 
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tion parade was held in. which the girl 
identified Sohan Singh out of five other 
Sikhs. 

The learned Counsel has first attacked 
the conviction under s3. 366 and 368, Indian 
Penal Code. It is obvious that a conviction 
under s. 366, Indian Penal Code, against 
the two appellants cannot be maintained 
and this is not contested by the Crown 


before me. The conviction under s. 368, | 


Indian Penal Code, can only be maintained 
if the accused could be charged with the 
knowledge of the fact that an offence under 
s. 366, Indian Penal (ode, had been com- 
mitted in respect of the girl abducted. The 
only circumstance to which the learned 
Counsel for the Crown can point to, in the 
ease of Sohan Singh, is that the girl was 
brought to his house at night and was kept 
` there in alocked room. This in view of the 
allegation of rape is not unnatural and is 
net enough to charge Sohan Singh with the 
knowledge of the fact that the girl had in 
fact been abducted. There is no other 
statement, not even an assertion by the 
girl, which could indicate to Sohan Singh 
that the girl had in fact been abducted. In 
these circumstances, in my opinion, the 
charge under ss. 366 and 368, Indian Penal 
Code, should fail in the case of Sohan Singh, 
appeliant. 

So far as the charge under s. 376, [ndian 
Penal Code is concerned, it is strenuously 
urged by Mr. Mukand Lal Puri that in the 
chronology of events given by the girl 
herself, the night she is alleged to have 
spent in Sohan Singh's house cannot be 
accounted: for. In the first information 
report which was made on the 13th, she 
stated that she was abducted on the 11th 
evening and the night of the 11th she spent 
with the four men who originally brought 
her Trem her village. One nigbt she ad- 
mittedly spent with Fajja and she made the 
first information report on the 13th. This is 
exceedingly curious and the Orown can 
give no explanation of this very important 
discrepancy. This in itself is sufficient to 
raise a large amcunt of doubt about the 
complicity of Sohan Singh. 

There is another very strong indication 
on the record to show that Sohan Singh 
has been falsely implicated by Fajja. Some 
weeks before this occurrence there was a 
serious communal clash between Sikhs and 
Mulims in Gujrat District and cases aris- 
ing out of those riots were then actually 
pending, one even in the Court of the 
Magistrate who tried this case. In the 
investigation of these communal riot cases, 
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Fajja gave evidence before the Police against 
Sohan Singh, appellant. A case was pending 
in the Oourt of the Magistrate who tried 
this case, against Aya Singh and Dewa 
Singh, who are cousins of Sohan Singh and 
in that case Fajja and othera gave evidence 
before the Police against Aya Singa and 
Dewa Singh. It is very difficult to believe 
that such being the relations between Fajja 
and Sohan Singh, he would take the com- 
Plainant to his house and leave her there 
for the night. There is considerable force 
in the suggestion of thelearned Counsel that 
Fajja who was caught practically redhanded 
with the abducted girl was anxious to 
implicate his enemy and this is borne out 
by the fact that Fajja was prompting the 
girl to give the name of Sohan Singh when 
she was making the first information report. 
It is also suggested that Fajja owed money: 
to Sohan Singh which led to a quarrel. 
This is a further reason for disbelieving the 
allegation of the prosecution that Fajja took 
this girl to the house of Soban Singh. 

It is argued by Mr. Bhagwan Das that 
there is no reason to disbelieve the state- 
ment of the girl particularly when she 
identified the appellant Sohan Singh in the 
jail parade. The identification by the 
abducted girl of an accused person who 
was shamil-taftish with her in the earlier 
stage of the investigation seems tc be per- 
fectly meaningless. [am not convinced of 
the participation of Sohan Singh and con- 
sider that on the evidence he is entitled to 
be acquitted. I therefore accept his appeal 
and order that he be released forthwith. 
So far as Fajje, appellant, is concerned, 
there can be no doubt that he was carrying 
Musammat Aishan from place to place, that 
he was caught with her as a result of a 
complaint made by her toa lambardar and 
a chaukidar as soon as she got a chance of 
making a complaint. The medical evidence 
fully supports her story that she wes sub- 
jected to forcible intercourse. Fajja, when 
captured by the lambardar and the chau- 
kidar and taken to the thana, gave a false 
explanation of his presence with the girl. 
In these circumstances it seems to me to be 
clear that Fajja knew that the woman had 
been abducted and also that he committed 
the offence of rape on her. It seems to me 
that he has been rightly convicted under 


8.368 and s. 376, Indian Penal Code. For 
these reasons I reject his appeal. 
B. Order accordingly. 
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PESHAWAR JUDICIAL COMMIS- 
` SIONER'S COURT 
Criminal Revision No. 341 of 1938 
February 24, 1939 
MIR AMAD, J. 
GUL MOHAMMAD AND ctTarRs— 
PETITIONERS 


versus 
HABIBULLAH KARIM ULLAH 
— RESPONDENT 

Criminal Procedure Code (Act V of 1898), sa. 202, 
436—Magistrate proceeding under s. 202, whether can 
wross-examine, witness — Intensive cross-examination 
by Magistrate, whether ground for directing further 

enquiry—Further enquiry, when can be ordered. 
The hands of the inquiry Magistrate are not tied in 
the matter of questioning the witnesses when they are 


produced under 8. 202, Criminel Procedure Code.: 


Tt would be dangerous to lay down hard and fast 
rules as to how far the Magistrate should go in 
trying to elicitthe truth from the witnesses when he 
je conducting an enquiry behind the back of the 
accused. It is commendable on the part of the 
Magistrate to show keenness in finding out the truth 
or falsity of the case before he gives the accused per- 
son the trouble of appearing before him in response 
toa criminal charge. Therefore, the anxiety of the 
trial Magistrate to get at the truth and his intensive 
cross-examination of the witnesses forthat purpose 
are no grounds in law for directing a further in- 


iry. 
ar further inquiry can be ordered only on the 


judgment of the trial Magistrate is 
eee at Me oleh” Zarin v. aan 1) and 
Radha Prasadv. Emperor (2), relied on. : 
. Or. R. against an order of the Additional 
Sessions Judge, Peshawar, dated Novem- 
ber 22, 1938. 
Khowaja 


tionere. 
Lala Nanak Chand and Kazi Abdul 


Wahab, for the Complainants (Musammat 
Wafa Jan and Habibullah). 

Order. — Habibullah reported to the 
Police that his wife Musammat Wafa Jan was 
forcibly taken away by several persens. 
The Police did mot challan the case. Con- 
sequently Habibullah brought a complaint 
under ss 342, 366, 452 and 494, Indian 
Penal Orde, against the seven petitioners 
before me and Musammat Wafa Jap. Later 
Musammat Wafa Jan instituted a complaint 
under ss. 342 and 366, Indian Penal Code. 
against the same seven petitioners. These two 
complaints were enquired into by the 
Magistrate under s. 202, Oriminal Proce- 
dure Code. The Magistrate carefully 
cross-examined every witness. He was not 
satisfied that the case was true. He there- 
fore dismissed the complaints under s. 203, 
Criminal Procedure Code, writing a detailed 
judgment in which he showed the discre- 
pancies between the stalements of the 
witnesses and the reasons why he considered 
them to. be unreliable. 


Mohammad, for the Peti- 
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The complainants Musammat Wafa Jan 
and Habibullah preferred revision petitions 
to the Court of the Sessions Judge. The 
learned Additional Sessions Judge accepted 
the petitions and directed a further inquiry. 
The ground for doing so was given by the 
Judge to be that the Magistrate bad gone 
out ofhis way to thoroughly cross-examine 
the witnesses. He observed that the pro» 
cedure adopted was not justified by law 
and impliedly suggested that thie procedure 
indicated mala fides on the part of the 
Magistrate The accused have come up ‘on 
revision to this Court in both cases. Coun- 
sel for the petitioners urged that a further 
inquiry could be ordered only on‘the ground 
that the judgment of the trial Magistrate 
was perverse and foolish. He quoted Zarin 
v. Emperor (1) and Radha Prasad v.. 
Emperor, 28 Or. L. J. 857 (2): In 
support of this proposition. he point- 
ed out that the Additional Sessions 
Judge had not given any such finding and 
that the reasons given by him for directing 
a further inquiry were not sufficient in 
law. The Counsel for the respondents could 
not satisfactorily meet this objection. 

As I was inclined to agree with the Coun- 
sel for the petitioners, the Counsel for the 
respondents reqnested me to give him an 
opportunity to show that the judgment of 
the trial Magistrate was perverse and 
foolish on the merits. I gave an adjourn- 
ment for the purpose and have heard the 
parties to-day on the facts also. Two points 
arise for consideration so far as the judg- 
ment of the Additional Sessions Judge is 
concerned, firstly whether the Magistrate 
acted mala fide, and secondly whether the 
Magistrate even if be was acting bona fide 
was barred from cross-examining the wit- 
nesres at length when proceeding under 
s. 202, Criminal Procedure Code. 

The first, point need not detain me long. 
There is nothing on the record to point to 
the Magistrate’s partialitv in the matter. In 
fact Counsel for respondents has not ques 
tioned the honesty of the Magistrate at all. 
Ia the circumstances I hold that there is 
no cause for suspecting the conduct of the 
trial Magistrate in the matter and that the 
fact that he carefully scrutinized the evi- 
dence does not by itself justify any suspi- 
cion in that direction. The second question 
is also not difficult to answer. Counsel for 
respondents has not been able to show me 

(G) A IR 1934 Pesh. 52; 151 Ind. Cas. 143; (1934) 


Or. Cas 884; 35 Or. L J 282: 7 R Pesh. 13. 
a 28 Or. L J 857; 104 Ind. Cag, 633; A T R 1928 Pat, 
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any law by which the hands of the in- s.53-A. Ma Thetv. Ma Se Mai (l) and Maung Ohn 


quiry Magistrate are tiedin the matter of 
questioning the witnesses when they are 
produced under s. 202, Criminal Procedure 
Code. It would be dangerous to lay down 
hard and fast rules as to how far the 
Magistrate should go in trying to elicit the 
truth from the witnesses when heis con- 
ducting an enquiry behind the back of the 
accused. I would give him a free hand and 
wish to lay down that it is commendable on 
the part of the Magistrate to show keen- 


_ hess in finding outthe truth or falsity of 


the case before he gives the accused person 


. the trouble of appearing before him in 


response to a criminal charge. I hold there- 
fore that the anxiety of the trial Magis- 
trate to get at the truth and his intensive 
cross-axamination of the witnesses ‘for that 
purpose are no grounds jn law for directing 
a further inquiry. 

As to merits I find no perversity in the 


. jadgment of the trial Magistrate. He had 


` 


ih 


„contemplated by s. 53-4. 


drawn inferences from the evidence which 
could reasonably be drawn from it. His 
appraisement of the evidence does not 
therefore amount to perversity or foolish- 


-nées. I consequently accept the petition, set 


aside the order of the Additional Sessions 
Judge directing a further inquiry and res- 
tore the order of the original Magistrate. 


B Petition accepted. 


ee 


RANGOON HIGH COURT 
Special Second Civil Appeal No. 182 of 1938 
; January 20, 1939 
Mya Bo anp Mosgty, JJ. 
SHIRA KHATOON—APPELLANT 
ve TSUs 
MAUNG PAN— RESPONDENT 
Transfer of Property Act (IV of 1882), 8. 53-A— 
Document reciting that certain amount was received 
as advance against sale of land for certain amount 
and that balance should be paid within certain time 
—Document, whethercan be construed as agreement 


The document contemplated by s, 53-A, Transfer of 
Property Act, need not be a formal agreement or 
contract, nor needit purport to be in its entirety an 


- agreement, but part of the document at least must be 


- in egsence an agreement or contract. 


It is not suffici- 
ent to say thatthe terms of an agreement can be 
ascertained from a document which purports to be 


- on the face of it merely a receipt. 


A document recited that a certain sum of money 
was received as an advance againet the sale of a 
piece of land fora certain amount and that the balance 
should be paid within a certain period : 

Held, that the mere mention of the date within 
which the balance of the purchase money was to be 
paid, was not eufficient in itself to turn the receipt 


“into an agreement of the kind contemplated by 


v. Maung Po Kwe (2), explained, 

Mr. C. A. Soorma, for the Appellant. 

Messrs. K.C. Bose and R. M. Sen, for the 
Respondent. 

Mosely, J.—This appeal has been refer- 
red to a Bench for hearing. The plaintiff 
bought certain Jand from Mohammad 
Hussein by a registered deed. Before that 
the defendant purported to have entered 
into an agreement to buy the said land and 
to have paid part of the purchase price 
for which he obtained a receipt. The 
defence was on the ground of part 
performance—s. 53-4, Transfer of Property 
Act. The receipt was on an unstamped 
piece of paper and reads as follows : 

“Received from Maung Pan the sum of Rs, 100 
(one hundred only), being advance against sale of a 


piece of paddy land at Ngante for Rs. 400 balance 
to be paid within 15 days.” : 

The trial Court beld that this receipt 
did not come within the four corners of 
s. 53-A and decreed the suit. In appeal, 
the learned Additional District Judge said 
that the provision in the document that 
the balance should be paid within 15 days 
turned it jnto an agreement, and that the 
references to,part payments, the purchase 
price and the description of the land sold 
were the terms necessary to constitute 
the transfer. Hə therefore reversed the 
judgment of the lower Court and directed 
tte suit be dismissed. Section 53-A, 
Transfer of Property Act, reads : 

“Where any person contracts to transfer for con- 
sideration any immovable property by writing 
signed by him oron his behalf from which the terms 
necessary to constitute the transfer can be ascertain- 
ed with reasonable certainty,and the transferees has, 
in part performance of the contract, taken possession 
of the proporty or any part thereof, or the transferee 
being already in possession, continues in possession 
in part performance of the contract and has done some 
act in furtherance of the contract, 
and the transferee has performed or is willing to 
perform his part of the contract, then, notwithstand- 
ing that the contract though required to be registered, 
has not been registred or, where there is an instru- 
ment of transfer, that the transfer has not besn com- 
pleted in the manner prescribed therefor by the law 
forthe time being in force, the transferor or any 
person claiming under him shall be debarred from 
enforcing against the transferee and persons 
claiming under him any right in respect of the 
property of which the transferee hastaken or conti- 
nued in possession other than a right expressly 
provided by the terms of the contract. 

Provided that nothing in this section shall affect 
the rights of a transferee for consideration who has 
no notice of the contract or of the part performance 
thereof. " 


I do not think that the mere mention of 
the date within which the balance of the 
purchase money is to be paidis sufficient 
in itself to turn the receipt into an agrees 
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ment of the kind contemplated by s. 53-A. 
The clause in question is not expressed as 
a condition, and may be a mere memo- 
randum of the date fixed for payment of 
the balance of the purchase money. It 
is commen of course to get such clauses 
in memoranda attached to any receipt; for 
example, a receipt for part payment of 
goods purchased may recite ‘ received so 
much, the balance to be paid within such 
and such a time.” A somewhat similar 
case was considered in Ma Thetv. Ma Se 
Mai (1). In that case, however, the docu- 
ment which was written in a book recited 


that the transferor , , 
“gold it (the land) outright to Ma Se Mai by asking 
from her the sum of Rs. 150 and Ma Se Mai having 
agreed to buy the landfor that sum paid the earnest 
money for which Ma Thet (the vendor) signs this 


receipt.” 

In that case it was held that the essen- 
tial terms of the contract for sale were 
mentioned in the document, and were suff- 
cient to form the basis of a suit for speci- 
fic performance of a contract. It was found 
that the document was an agreement ora 
contract to transfer immovable property 
by writing signed, and that there the terms 
necessary to constitute the transfer could 
be ascertained with reasonable certainty 
from the document. It was remarked that 
as an agreement for salethe document was 
insufficiently stamped with a one anna 
stamp. In the present case, of course, 
the document does not contain any meation 
of an agreement for sale. Another case 
is Maung Ohn v. Maung Po Kwe (2) repro- 
duced in the ‘judgment in the Letters 
Patent Appeal against it, [n that case, 
Mya Bu, Off. C. J, dealt with a similar case 
where a receipt was given. This receipt 
was in very detailed terms and not merely 
admitted part receipt of the consideration 
but recited “as it hus already been agreed 


to sell the house and land to Ko Maung. 


Ohn, the house and land are sold for 
Ry 350". In that case it was held that 
unless the document in question could be 
held to be an agreement ora contract of 
sale, it would not by the mere fact that from 
it the terms necessary to constitute the 
transfer could be ascertained with reason- 
able certainty be sufficient to satisfy the 
requirements of the section, as what the 
section required was not the document 
from which the terms necessary to consti- 
tute the transfer could be ascertained with 


0) 13R 17; 154 Ind, Cas. 13; A I R 1934 Rang. 304; 


1 R Rang. 277. 
Q)A TR 1988 Rang. 692; 177 Ind. Cas. 977; A I 


R 1938.Rang. 356; 11 R Rang. 188. - 
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reasonable certainty, but a contract or an 
agreement in writing from which such terms 
could be ascertained. The Bench which 
heard the Letters Patent Appeal from this 
decision evidently approved of that state- 
ment of the law. In the judgment of the 
learned Chief Justice it was said : 

“Tt has been urged upon us that the mere produc- 
tion of a writing from which can be ascertained 
matters referring to a pre-existing oral contract is 
sufficient to come within the protection of the 
section: but, in my opinion, the section clearly 
contemplates that the contract itself shall be in 
writing and not that there shall be a writing referring 
to some part or parts of a contract which may pre- 
viously have been oral.” 


By the concluding words what the 
learned Chief Justice was conveying was 
obviously that the contract should be in 
writing and that it is not enough that 
there should bea writing which was not 
in itself an agreement, referring to some 
part or parts of the contract which may 
previously have been oral. This will be 
clear also from the concluding words of 
Dunkley, J.'s judgment. In my opinion, ` 
the document need not be a formal agree- 
ment or contract, nor need it papon ae 
be in its entirety an agreement, but part 
document at. least must be in 
essence an agreement or contract. A 
document may often start as au agree. 
ment and then recite the receip: of money. 
Oonversely, a document may tart as a 
Teceipt and then recite the terms of the 
agreement in pursuance of which the money 
has been paid and be also in essence 
an agreement. It is not sufficient to say 
that the terms of an agreement can ba 
ascertained: from a document which pur- 
ports to be on the face of it merely a 
receipt. It is true that the essential terms 
of the agreement are all, or nearly all, 
mentioned in the receipt in this case, 
Ex. 1. I say "nearly all” because the 
receipt does not contain anything referr- 
ing to a very common feature in these 
transactions, namely forfeit of advance 
or penalty for non-performance. But in 
my opinion it is clear that the document 
could not ever be construed as an agree- 
ment, much less thabit isin essence an 
agreement. For these reasons I consider 
that the judgment of the District Court 
must be reversed and the judgment of 
the trial Court restored with costs through- 
out. 

Mya Bu, J.—I concur in the judgment 
of my learned brother as to the principle 
of lawenunciated in the Letters Patent 
Appeal, Maung Ohn v. Maung Po Kwe (2i ' 
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The learned Additional District Judge 
gave his judgment before the decision in 
the Letters Patent Appeal was pablished 
and therefore did not have the guidance 
of that judgment in his decision in first 
appeal. I agree that the appeal must be 
allowed and the judgment and decree of 


the Township Court restored with ‘costs 
throughout. 


8. Appeal allowed. 


LAHORE HIGH COURT 
: Second Appeal No. 334 of 1938 
June 17, 1938 

- - BROKETT, J. 

WALAITI RAM —DEFENDANT—ÀPPELLANT 

: VETSAS 

NATHU RAM AND ofagrs—PLaIntigrs— 

RESPONDENTS 

Limitation Act (IK of 1908), s. 25—“Hasement” 
—Whether includes customary right to use certain 
well on ground that it has been used by public— 
Hindu Law — Dedication —Hindu allowing use of 
well to the public ~ Dedication, if can be presumed 
— Question whether there is dedication is one of fact 
and cannot_ be agitated in second appeal — Second 
appeal. 

The presumption is that the framer of the 
Limitation Act intended the word easement used 
therein to be interpreted in the usual legal sense 
of modern times except as otherwise expressly pro~ 
vided and the fact that the term has been given 
a limited extension in the Limitation Act is hardly 
a reason for using the term to cover extraneous 
rights to which it has not been-extended. Easements 
donotinclude customary rights to take water 
from well on the ground that ‘it has been used by 
the publico for séveral years, because there is no 
such thing as “easements in gross.” (p. 525, col. 2.] 
. Inthe Punjab it is considered to be an ethical 
duty to make a private supply of water available 
to outsiders, and it is not always a sound 
presumption to conclude that the owner must have 
intended to dedicate the source of such a supply 
to public use for ever after; it is just as likely 
that he may wish to retain control over the supply 
and to gain a reputation for charity by making the 
supply asa matter of favour. Nur Ahmad Khen v. 


Municipal Committee, Amritsar (1) referred to. 
Baabaded Chatteryee v. Bhusan Chandra (2), 
referred to. 


But the question whether a Hindu in a particular 
position is more likely to intend a permanent grant 
or a terminable permission by making a well on 
his own property available and suitable for public 
usage, can hardly be called a questionof lawif 
it is decided with reference to local customs and 
conditions. The question being one of fact cannot 
be agitated in second appeal. 


S. A. from the decree of the District 
Judge, Ludhiana, dated January 21, 193s. 


Mr. Achhru Ham, for the Appellant. 
. Mr. D. N. Aggarwal, for the Respondents. 
Judgment.—The plaintifs are suing on 
behalf of other residents of the same mohaila 
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for a declaration that they have the right 
to usc a well which the defendant claims 
to be his private property and which he is 
proposing to close to public use. The well 
was constructed within living memory and 
evidence has been produced to show that it 
was actually dedicated; but the trial Court 
has rejected this evidence and the lower 
Appellate Court has found that it would be 
difficult to rely on the oral evidence on 
either side. In place of this, the lower 
Appellate Ccurt has relied on circumstan- 
tial evidence. From the admitted fact that 
the well has been used by outsiders fer 
forty years and from various circumstances 
relating to the situation and construction of 
the well, it has come tothe conclusion that, 
a public dedication on the part of the ori- 
ginal owners should be inferred and that 
the plaintiffs would, in any case, have 
acquired a customary right by preseription 
under s. 26, Limitation Act, 1908. 

The seecnd part of this finding seems to 
me to be clearly wrong, ln the legal sense 
of the word; easements do not include ecus- 
tomary rights of this kind. The definition 
of “easement” in s. 4, Easements Act, 1882, 
specifically excludes such rights; but the 
learned District Judge has held that this ` 
is not conclusive, because the Act is notin 
force in the Punjab and the word is used in 
a slightly extended sense in the Limitation 
Act, itself. He appears to have omitted to 
consider that words occurring in the statute 
must be given their ordinary legal mean- 
ing, and the fact tbat the term has been: 
given a limited extension in the Limitation 
Act, is hardly a reason for using the term 
to cover extraneous rights to which it has 
not been extended. Wharton’s Law Lexicon 
limits the use of the -term to a privilege 
without profit which the owner of one 
neighbouring tenement has over another. 
Halsbury’s Laws of England clearly lay 
down that there can be no such thing as 
‘easements in gross’. Webster's Dictionary 
gives the same limited meaning. The only 
instance which I have been able to find of 
ihe use of the term without reference toa 
dominant tenement occurs in an English 
Will of 1463, which is cited in the Oxford 
English Dictionary. The presumption is 
that the framer of the Limitation Act 
intended the word used therein to be inter- 
preted in the usual legal sense of modern 
times except as otherwise expressly pro- 
vided. - 

It has been argued that the plaintiffs 
would Le entitled to claim the benefit of 
8. 26, Limitation Act, for the purpose ‘of 
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establishing that an easement exists in res- 
pect to the property owned by each over 
the property owned by the defendant. This 
is a reasonable proposition, and I think 
that it might possibly have been the cor- 
Tect way of presenting the plaintiffs’ case; 
but it seems equally clear that the case was 
not so presented, either in the trial Court 
or on first appeal. Had this been the plainte 
iffs’ case, there would have been a sepa- 
rate cause of action for each plaintiff, 
which it would have been necessary to 
establish with reference to each separate 
piece of property. ‘his is not the case 
made out either in the plaint or in the evi- 
dence, and the plaintiffs have been seeking 
throughout to prove the existence of a gene- 
ral right without reference to any separate 
ownership of property. 

We are thus leit with the claim that the 
well has been dedicated by tue original 
owuers to the general use‘ot the public or 
of the residents of tue mohalia, As already 
mentioned, the learned District Judge Das 
interred tat dedication wok place from 
tne fact tnat tue weil has been used by 
outsiders tor toriy years ana from certain 
oiner circumstances, such as tue fact tnat 
the well has an open approaca trom tue 
street, witu a well-used platform, a drink- 
ing tank for cattle and amenines for bain- 
aug purposes. ‘hese circumstances are not 
enurely inconsistent with tie postion 
taken up vy tue delendunt, which is bhat 
he has always been wiiling for the otuer 
residents in the muhalia to make use or 
the well but nas never uad any intention 
of dedicating 1t tor public use. if tue oral 
evidence 1s disregarded, the possivility thas 
tuoro was a dedication by the previous. 
ownels WigOl be Leld LO be uegaliveu by 
the tact wat the wel: was sold as private 
property in specified shares, and tue persons: 
sO disposing Ot tue property are included 
among the present plaints. As was held 
vy tus Court in Nur ahmau Khan V. 
Municipal Commitiee, Amritsar, 1d ind. 
Uas. òyü (1) in this province 1t 18 consider- 
ed to be an ethical auty to make a private 
supply ot water available to outsiders, and. 
lù ls nol always a sound presumptiva to 
conclude that tue owner must Nave intended. 
10 dedicate the source of such a Supply to 
public use for eVer alter 1b 18 Just as ukely 
tual be may wisa LO relai coutrol over tne 
supply aud to gain a repatauion tur Coarity 
by Making tue supply as a matier oL 
taVour. 


e (1) 75 Ind, Oas, 896; AI R 1924 Lah. 511, 


=- >` 
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Qn the other hand, a different view was 
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taken in Bhabadeb Chatterjee v. Bhusan- 
Chandra (2) in which it was considered 
that the precepts contained in Hindu 
Shasiras would more naturally lead to sup% 
position that a man allowing public use to 
be made of a tank or weli has dedicated 
the source of supply io order to gain spiri- 
tual benetit. it is always a sound legal 
principle that a continued use of this kind 
should be referred toa legal origin, if pos- 
Bibie. in a case like this, the diticulty is 
in deciding whether the use should be 
referred tu a perpetual grant or to mere 
Peimission. Ib 15 obvious that there are 
cases in which a grant or dedication would 
have to be presumed, as when a drinking 
fountain 18 constructed by tne side of a 
Public road. As with all presumptions, this 
is a question which has to be decided on 
the particular facts and circumstances of 
6acu Case, and iu order to come to a detinite 
decision in ihe preseut instance it would be 


H 


necessary to review ail the facts ` whiça ` 


have appeared inevidence. When the matter 


is considered from this angie,- there“ 18 - 
Clearly much force in the contention raised.’ 


by tue Counsel for tne plaintilis to the. 


eiiect taat the finding ofthe District Judge | 
wilh regard to dedication is a finding ‘of - 
face which vanuot be questioned in second 
appeal. ouving regard to customs and . 


usages Of bhe country, the learned District 
Judge has found tout the facis indicate 
phat dedication took place. I should myself 


be inclified to doubt this conclusion but ‘if 
d were to give a decision to. Wat effect, 


4 should simply ve arriving at a finding ör 


fact 1n a slightly diferent way, but should ' 


Sull pe pruceeding 1a accordauce wiin the 
same legal principles as baose wuicu tue 


dearned vistict Judge bas used in arriving |: 


wt nis decision. - ‘he fundamental question 
is whether a Hindu in tne position of the 
defendant 18 more likely to intend a perma- 


Deng grant or a terminable permission by- 


Making a well ou nis OWN property avail- 
able and suitable for public usage and tals 
can hardly be called a question of law if it 
is decided with reference to local customs 
and conditions. For these reasons, | dismiss 
he appeai with cosis, a8 belung concluded 
by a nnding on a question of fact. Mr. 
achhru Kam, on beualf of tne defendant, 
has asked ior a certilicute to enable him to 
present a Letters Patent Appeal. ‘l’nis may 
pe granted but the stay order must be dis- 
enarged and ib will be for tne Bench before 


2 53 O 1016; 91 Ind. Cas. 712; A I R 1926Cai ~~ 
A 
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which the further appeal is decided to 
consider whether a fresh order should be 
issued. 

D. Appeal dismissed. 





NAGPUR HIGH COURT 
Letters Fatent Appeal No. 7 of 1937 
November 25, 1938 
Srtong, O. J. AND Bose, J. 
KU WARJI—AppPRLLANT 
versus 
BHURELAL— RESPONDENT 

C. P. Land Revenue Act UL of 1917), a. 203— 
Abadi —Usufructuery mortgage of — Position of 
mortgagee — Suit by landloru for possession — 
Limitation applicable — Limitation Act (IX of 
1908;, Sch. I, Arts. 142, 144 120— Acquiescence— 
Circumstances not sufficient to raise effective defence 
of .acquiescence. 

Interest of a usufructuary mortgages of an abadi 
site is undoubtedly a limited interest, But such 
a transfer is struck at by s. 203, U. P. Land Revenue 
Act and the mortgagee 1s, in relation to this land, 
a mere trespasser. A suit, therefore by landlord 
for possession is governed py Art. 142 or Art. l4d 
and not by Art. 120, Limitation Act. [p. 528, col. 1.] 

Where a grantee of an abadi site creates u 
banban mortgage and goes 0utand the mort- 
gages enters into possession of the site and the 
Ause built thereon by the grantee and continues 
as such for many years when the lamberdar sues 
for possession, the fact that the lambardar, with 
the knowledge of his rights, stands by, without 
suing for such along time as would shuw laches, 
or would show that heis slow to exercise his 
remedies, is not sufficient to raise an efective 
defence of acquiescence. 

(Gase-law discussed. | 

iP, A. from- ho appellate decree of 
the Higa Oourt of Judicature at Nagpur by 
Mr. Justice M. B. Niyogi, dated April 7, 
1931, in Second Appeal No. 314 of 1938, 
contirming the decree of 
District Judge, Nimar, dated April &, 1939, 
yn Civil Appeal No. Lo-A of 1939, reversing 
the decree of the Court of the Additional 
Subordinate Judge, Second Class, Khand Wa, 
dated January 19,4939, in Oivul Suit No. 
192-A of 1934. 

Mr. Y.V. Jakatdar, for the appellant. 

Mr. A. V. Wazalwar, for the Kespondent. 

Judgment.—l'his 1s a plaintiff's appeal 


from a decision of aJudge of this Uourt. 


dismissing a second appeal on the ground 
tnat the suit is barred by limitation. Jor 
the appeliant the point of umitation was the 


oniy point tobe argued but in reply in 
order to support tne learned Judge's 
judgment tue question of  su-cailed 


acquiescence has peen canvassed. ‘Ene 
learned Judge unds against acquiescence 
dittering from tne lower Appellate Judge. 
‘Lhe point of limitation can be very shoruly 
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stated after thé facts hate béen referred 
to. 

The plaintiff isa lambardar in a village 
to which there was attached an abadi site, 
The plaintiff's predecessor in the lambar- 
darship had granted to a third party 
(herein referred to as the mortgagor) a 
residential site in the abadi and the 
mortgagor effected a usufructuary mort- 
gage tothe defendant of thatsite. Asa 
Tesult, the mortgagor went out of possession 
and the defendant entered into possession 
of the abadi site in question on which 
the mortgagor had built a house and 
wich the defendant now occupies, That 
was on May 14, 1924. Many years passed. 

The lambardarship changed hands; the 
present plaintif became tue lambardar; 
and the present plaintiff sues for possession 
of that site. 

Ithad been a matter of doubt in the 
Judicial Qommissioner’s Court whether 
s. 203 of the Oentral Provinces Land 
Revenue Act, which prohibits a transfer 
by the person in possession of an abaat 


site, applied toa mortgage. The matter 
was in doubt even wanen this presenc 
case came before Niyogi, J. in second 


appeal and that learned Judge referred tu 
a Bench for determination the question 
“Whether the word ‘transfer’ used in a. 203 
(3), O. P. Land Revenue Act, 1917, includes 
a usufructuary mortgage.” That question 
was answered by the Benca in the 
allirmative, the ground of the Bench 
decision being that the transfer in question 
related tothe rignt of possession and was 
not limited tothe full proprietary interest 
and the right of possession was clearly 
transferred by a usufructuary mortgage. 
The matter therefore went back for dis- 
posai by the learned referring Judge and 
he Las found that there was here no 
acquiescence, His view appears to be that 
there is no acquiescence because the 
lambardar wasunder the general impres- 
sion tnat he could not turn this mortgagee 
out, and therefore, the fact that he stood 
by for sometime and his predecessor had 
stood by for many years does not raise any 
question of acquiescence. As we shall 
have occasion Lu state hereafter even this 
does not limit tne circumstances in which 
acquiescence can be used asa defence, 
in our opinion, sufficiently. 

On those facts the first point that arises 
is whatis the period of lim:tationin which 
the plaintiff can sue; It is not disputed 
by Counsel for the respondent that the 
plaintih nad a right oi suit from the 
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moment this usufructuary mortgagee enter- 
ed into possession under a prohibited 
transfer. It is not disputed that from that 
moment the defendant was a trespasser. 
But it is said that this trespasser's 
possession i8 not adverse because he 
lays claim to a limited right to possess as 
usufructuary mortgagee only. The learned 
Judge has come to the conclusion that 
neither Art. 142nor Art. 144 applies, that 
the appropriate Article toapply is 120, 
and that accordingly this suit, which was 
brought after six years and before 12 years 
wasout of time. The relevant passage in 
the judgment is as follows : 

“Article 142 or Art, 144 would have applied 
had the defendant denied’ the plaintiff's title 
in which case he would have been in the position 
of a trespasser. Inthe present case the defendant 
does not deny the plaintiff's title. He only claims 
to be his licensee. Consequently this suit does not 
fall to be governed by either Art. 142 or Art. 144. 
In the absence of any specific Article applicable 
to 8 suit, the residuary Art. 120 of the Limitation 
Act will operate. According to that Article the 
period of limitation is six years, that is to say, 
the suit should have been filed before May 15, 1930. 
As it was filed in 1934, it is clearly barred by 
time." < 


As we have above observed it is not now 
disputed that the defendant is a trespasser, 
but he is a trespasser apparently of a 
particular type andone whocan maintain 
possession if Art. 12U is the appropriate 
Article if he has stayed on the land for 
six years because any shit thereafter of 
this nature would be barred by time. We 
are unable to understand how that can 
be. lf H..0. Mitra’s Indian. Limitation 
Act (12th edition) p. 567-86r, para. 621-A 
is referred toa very considerable number 
of cases will be found relating to the 
position that arises where the person 
in possession is claiming a limited interest 
only. Here the limited interest is said to be 
that of a usufructuary mortgagee. That 
interest is undoubtedly a limited interest. 


But such a transfer is struck at by s. 203. 


and the mortgagee is, in relation to this 
land, a mere trespasser. In our opinion either 
Art. 142 or Art. i4tis applieable, which is 
a matter of indifference inthis case as in 
either case admittedly the suit will be in 
ame and the plea of limitation will 
fail. : 

Butit is said by Oounsel for the 
respondent in support of the judgment 
that if it be that the learned Judge was 
wrong onthe question of limitation, he 
was also wrong in negativing acquies- 
cence, and that thisis preeminentiy a 
case of acquiescence. Reliance is placed 
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on & variety of decisions of the Judicial 
Oommissioner's Court which we have 
examined: Narain v. Behari (1), Ramdayal 


V. Jagrani (2), Deokiv. Mukunda Kunbi 
(3) and Shaikh Dkunnoo v. Seth Sheolal 
(4). 

The word “acquiescence” is used by 
the learned lower- Appellate Judge as 
though it were an effective defence once 
it was shown thatthe plaintiff had stood 
by with knowledge of his rights and 
without suing for a year or two—such a 
time as would show laches on his part or 
would show that he was slow to exercise 
his remedies. If that were sufficient to 
raise the defence of acquiescence we 
would observe that no meaning waatever 
could be given to the Articles, we have 
been examining, of the Limitation Act. 
Under the law relating to limitation 
knowledge of one’s rigat tosue dves not 
contract, though igaordnce of tune facts 
Creating thecause of action may expand, 
the time allowed in. which to sue. Tue 
limitation periods proceed on the basis 
that the plaintiff could have sued before, 
To take an ordinary every day Gase, a 
Plaintiff suing a trespasser for possession~~ 
can let 113 years go by during the whole 
of which period he has been aware that 
the defendant was a trespasser. Un his 
land and still he would be within “time 
because the period of limitation is 12 years. 
The fact that he knew he-wasa trespasser 
the factthat he did not’ proceed before, 
does not give tne defence of acquiescence 
tothe defendant, Tne Lord Unancellor. 
in Ramsden v. Dyson (5) set out the Various 
ingredients that must be present before 
one can raise the defence of acquiescence, 
His observations are quoted in Colder 
v. Baron (6) and in the same volume at 
p. 6” Seth Mohan Lal Parwar v. Choudhri 
Chunni Lal Parwar (1). Further as Lord 
Justice Turner observed in Life Assocra- 
tion of Scotland v. Siddal (3): 

“Acquiescence, as I conceive, imports knowledge, 
for 1 donot see how a man can be saidto have 
acquiesced in whathe did not know, and in cases 
of thissort, I think, that acquiescence imports full 

(1) 1L N L R126 atp. 129; 31 Ind. Oas. 307; AIR 
1915 Nag 119. : 

(2) 54 ind. Uas. 504; A I R 1920 Nag, 21. 

(3) 43 Ind. Cas, 598; A LR 19417 Nag 47. 

(27 NL K 183; 134 Ind. Cas. 432; A I R 1931 
Nag 198; Ind. Rul. (1931) Nag. 180. 

(a) (186551 BH L 1lzy; 12 Jur (N s) 506; 14 WR 
926; 149 R R 543. 

(6) EN LR 34, 

(V2NL AH 4 atp. 6. 

(8) (1861) 130 R R 28 at p38; 3D F &J 58; 7 Jur, 
CN 8) 735; 4 L T (x s) 311; 9 W R 541, ELF 
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knowledge, for I take the rule to be quite settled that 
& cestue que trust cannot be found by acquiescence 
unless he has been fully informed of his rights and 
of all the material facts and circumstances of the 
case. 

As Thesiger, L. J. said in De Bussche 
v. Alt (9), acquiescence “is no more than 
an instance of the law of estoppel” and 
not only is full knowledge required but, 
asthe Lord Chancellor in the case above 
referred to Ramsden v. Dyson (5) pointed 
out, there must be some lying by to 
the detriment of the other side. There 
was such a lying by inthe case of Shaik 
Dhunnoo v. Seth Sheolal (4), where the 
lambardar permitted the person to raise 
a building on the site knowing ali along 
that the person who was building was not 
entitled to be there and knowing all along 


‘that the person building thought he was 


entitled. That is exactly the kind of case 
which raises the defence of acquiescence. 
In Narain v, Behari (1) what was actually 
found for wasin favour of the landlord. 
It was a case in which the landlord sued to 
dispossess the defendant who claimed 
title under the tonant of asite in the 


abadi. The landlord had not objected to 


‘site for residential purposes. 


_ this eater and it was assumed through- 


out the case that the transferee was in 
Possession withthe landlord's consent. It 
was held that thatconsent merely implied 
that the landlord was prepared to accept 
the transferee on thesame terms as the 
original tenant; that is to say, he was 
Prepared to allow the transferee to use the 
When, how- 
ever, the transferee ceased to use the 
site forthose purposes and diverted the 
land to other uses, namely for the purpose 
of cultivating tobacco and maize, the land- 
lord stepped in and claimed the right to 
dispossess him. It was held that he hada 
right to do so and that his consent did not 
mean that the transferee was to get an 
absolute title tothat plot of land. This 
is not a case of acquiescence at all. It is a 
case where an admitted permission was 
found to be ofa limited kind and was not 
regarded as sufficient to raise an implied 
permission todo acts outside the limited 
Permission. The passage upon which 
reliance was placed at p. 129 merely states 
as follows: 

“Aga general rule then the transferee of a house 
standing on an abadi site whose occupancy of the 
site is not objected to by the landlord must be 
presumed to have been permitted to occupy it on 
the same terms as his transferor ....... ss,” 

That means that the consent of the land- 


nf (1878) 8 Oh D 286;47 L J Oh 281;38L T 


182-—~67 & 68 


ROWARJL v. BHURBLAL (NAG.) 


529 


lord under those circumstances would not 
entitle the transferee to claim an absolate 
right todo wnat he liked with the land 
but would amount toa permission to do 
what his transferor could lawfully do. 
That passage cannot be used to mean that 
the Court is bound to presume consent 
whenever it is found that a transferee has 
been in possession for a year or two. 
Cases such as Ramdayal v. Jagrani (2) 
and Deoki v Mukunda Kunbi (3) if they 
decide that mere knowledge for a time 
precludes the landlord thereafter from 
pursuing hisordinary remedies against a 
trespasser merely because the trespass is 
on an abadi site, are, in our opinion, 
wrongly decided. 

In our view there is no question of 
acquiescence here. The only difficulty we 
found about this branch of the case is 
that the lower Appellate Court has found 
as a fact, which finding is binding not 
only onthe second Appellate Court but 
also on this Court which is hearing an 
appeal from the second Appellate Court, 
that there was acquiescence. We have, 
bowever, carefully examined that julgment 
and we have come to the conclusion that 
the learned Judge’s opinion was founded 
oa a wrong legal View andhe was using 
“acquiescence” ins sense quite different 
from the meaning usually ascribed to it 
when relied upon as a defence. Because 
the former lambardar had stood by 
knowing of the position the Court concluded 
that the trespasser could rely on the 
passage, already explained, from Nurain 
v. Behari (1) the Court must draw the iafer- 
ence that the lambardar has acquiesced. 
Consequently he draws that inference 
and uds acquiescence. This is, in our 
opinion, a conclusion arrived at on a mis- 
taken viewof the law. l 

It is finally urged, however, that here the 
learned Judge, from whose judgment this 
appeal has baen brought, was wrong in 
saying that there was no acquiescence 
here because toe p.aintiff was mot aware 
of his rights. Ib is said that he was 
aware ofhis rights. Letit be that he 
was aware of his rights. It would make, 
in our opinion, no difference. But the 
atgument proceeds that he was aware 
of his rignts because although there was 
a doubt as to the position of a usufructuary 
mortgagee tnere was n> doubt whatever 
ug to tne position where there was a. 
transfer. Although the defendant was in 
possession as a usufructuary mortgagee 
his mortgagor had left the village and 


‘tbat this- usufructuary 
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“therefore the lambardar must have known 
mcrigagee, was 
: Something more than a mêre usufructuary 
‘mortgagee, that he was a mortgagee whose 
“mortgagor had gone away finally and 
“that therefore he was really there as 
‘though he were a vendee. In our opinion, 
“there is nothing whatever in that argument. 


-Accordingly the appeal succeeds with 
costs, and the suit is decreed with costs 
‘throughout, 

-D. Appeal allowed. 


+ PESHAWAR JUDICIAL COMMIS- 
f SIONER'S COURT 
-Oriminal Appeal No. 463 of 1938 
March 9, 1939 
4 ALMOND, J. O. AND MIR Asman, J. 
j | “KARIM SHAH anp OTABRS— APPELLANTS 
Versus 
EMPEROR— RESPONDENT 

i Criminal Procedure-Code (Act V of 1898), s. 393— 
Accused sentenced io whipping—Cumulative sentence 


of. imprisonment for more than jive years, whether can 
be maintained. 

The cumulative sentence of imprisonment of more 
than five years cannot be maintained in the case of 
an accusediwho has . been sentenced to undergo 
punishment of whipping and vice versa. High Court 


. Proceedings, April 19, 1876 (1) =A ue Nyt Gyi v. 


Emperor” (9), relied on.” (p. 532, col. 

“Or, A>- from the- aamen of: the 
Magistrate, “First Class; dated December 
12, 1938, | 
£ Mr. ‘Saadudin Khan, for the Appellants. 

* Sardar , Bahadur ‘Sardar Raja “Singh, 
Advocate-Geueral, for the Orown. ~~ 

-Mir Ahmad, J:—Karim “Shah, Rahinat 
Bhah and- Muzaffar ‘Shab are brothers. 
Abdul Sattar is the’ brother-in-law of Karim 
Shah. Nasrullah, Sadullah and Made are 
brothers and the wives of Nasrullah and 
Sadullah are daughters of Sorab Shah, a 
cousin of Karim Shah. They were all placed 
before the A. D. M., Charsadda, for trial in 


‘connection with the abduction of Musammat 


Mah Jabina which took place on August 
14, 1938, at village Turangzai (Peshawar 
District). The facts brought out by the 
prosecution were as fcllows:— : 
Musammat Mah Jabina was in her house. 
The other occupants of tLe house were 
Musammat Hussain Jamala, the mother of 
Musammat Mah Jabina, and Sadullah, the 
brother of Musammat Mah Jabina. At 
evening time, Musammat Mah Jabina was 
making balls of dough and her mother 
was preparing oven for cookirg them. 
Badullah was on the roof of the kotha 
offering his prayers and his village defencé 
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rifle was lying on a charpoy nearby. Karim 
Shah, Rahmat Shah, Muzaffar Shah and 
Karim Shah 


wept upstairs. The other members of the 


“party went towards Musammat Mah Jabina. 


She rushed into a kotha but before she 
could chain the door the accused opened it 
and caught hold of her. Karim Shah had 
in the meantime taken possession of Sadul- 
lah's defence rifle. He called Kahmat Shah 
upstairs. Karim Shah gave bis own rifle to 
Rahmat Shah and fired ashot at Sadullah 
with the latter’s rifle. He, however, missed 
him. Then both Karim Shah and Rakmat 
Shah belaboured Sadullah and went down- 
stairs. There ‘they joined the others who 
were taking away Musammat Mah Jabina 
by force. The party went out of the village. 
Rahmat Saah returned to the village with 
the rifle of Sadullah: which he gave to 
Tamash. Some villagers turned out in pur- 
suit but Karim Shah fired 3 or 4 shots at 
them. The gul was then taken to village 
Sarki Mulayan to tne house of the accused 
Abdul Sattar. Abdul Sattar advised, the 
abducting party to take tie girl toa sugat- 
cane field: It was done and he-supplied 
them with a mattress and a pitcher. “He ~ 
continued serving them sick meals {here. 
Sadullah and Made, accused, caine’ to the 
field next morning and gave informatión to 
the- abductors of the movements of the’ per- 
sons who were out to trace the girl. The 
girl was taken to another field during the 
following mght and while Muzaffar: Shah 
and Nasrullah kept guard at some distance, 
Karim Shah committed rape on her.” On : 
the morning of the third day,the Police and ° 
villagers surrounded the fiéld. Muzaffar 
Shah and Nasrullah managed to slip away. 

Karim Shah led Musammat Mah J abina 
at the point of his gun to'à field where 

sugarcane was thick. ‘There he placed his 
rifle on the ground for a while. Musammat 
Mah Jabina took advantage of this moment 
to rush out of the teld and to go over to 
the Police, Karim Shah was eventually 
rounded up and arrested. His gun and 
bandoliers were fuund inside the field. 
The mattress and the pitcher were also 
taken into possession by the Police. 

During the investigation, Tamash produced 
Saduliah’s defence rifle to tie investigating 
officer. 

‘Lhe story set out above was given by 
Musammat Mah Jabina at the trial. The 
witnesses of the abducticn were Sadullah, 
the brother ot the girl, Musammat Hussan 
Jamala, the mother of the girl, Musammat 
Begum Jana, a neightour who j is a cousin 
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of Musamnat Hussan Jamala, Khowaja 
Mchammad, Hijab, Khaista Gul, Fateh 
Mohammad, Sultan, Sher Mohammad and 
Abdul Manan. Sarwar Khan, Sub-Inspector 
gave evidence with regard to the coming out 
of the girl from the field, the arrest of Karim 
Shah and the discovery of the gun and the 
bandoliers inside the field which were 
- identified by Musammat Mah Jabina to 
belong to Karim Shah. The lady doctor 


Sadullah: — 
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had examined the girl. She stated that 
the girl was 1819 years old and that 
sexual intercourse had been committed ` 
with her within two dr tkree days be- 
cause her hymen had been ruptured 
inside that period. Dr. Bishamber Nath 
described the wounds on Sadullah, com: 
plainant and Karim Shab, accused. They 
were as follows: ; 


(1) Two abrasions on the right forearm. i gi 
(2) A contusion mark on the left temporal region. 


(3) An abrasion on the palm of the left thumb. 

Karim Shah:—{1) An abrasion on the right side of the cheat, 
(2) A contusion on the left scapular region. : 
(3) Two abrasions on the right forearm. ‘ 
(4) Three abrasiong on the left forearm, near the wrist, 
(5) An abrasion on the inner side of the right thigh, 


(6) An abrasion on the right cheek. 


Tamash dsposed that a gun was given to 
him by Rahmat Shah, accused, who said 
‘that it should be handed over to Sadullah, 
complainant. The witness handed over the 
rifle to the mother of Abdul Manan and 
_-lateFtook it back from her and gave it to 
the Police. Karim Shah, accused, pleaded 
that the girl was betrothed to him and had 
eloped with him of her own free will. The 
others denied the charges. Abdul Wahid 
and Said Ahmad appeared ‘to prove the 
alibi of Abdul Sattar. It may be noted that 
Baid Ahmad had said that Abdul. Sattar 
had reached his village Tor Dher on August, 
14, that they came to Oharsada on tbe 
loth at 10 4. m., and that they stayed 


for the day there. The Sub-Inspector of 
Police, however, found him in his village at 
2-30 Pr. mM. on the 15th when he searched 
his house and obtained his signature on the 
search memo. Umar Gul and Zamir Gul, 
brothers, were produced by the defence to 
prove the alibi of Nasrullah and Muzaffdr 
Shah. Umar Gul admitted that the accused 
Nasrullah and Muzaffar Shah were his 
cousins while the other witness denied this 
fact, Ghulam Mohammad tried to show that 
Rahmat Shah was in his field at the time 
of occurrence and Fazlo deposed that ‘he 
sawa woman willingly going with Karim 
Shah but he could not identify her, es 


The Magistrate convicted and sentenced the accused as follows: : 5 


Karim Shah:—U/8. 366, Indian Penal Codé (abduction—Seven years’ R. I. including two monthe' solitary 


confinement, 


U/S. 376, Indian Penal Code (rape)—Four years' R. I. and 15 stripes. 


These sentences to run consecutively, 


U/S. 452, Indian Penal Oode (criminal house-trespass)—Two years’ R. I. 


UJS. 506, Indian Penal Code (2 counts) criminal intimidation by firing shots on the 
roof of Sadullah’s house and also in the fields outside the Village to scare the rescue “party— 


Two years’ R. I. on cach count. 


US. 19 of the Arms Act (being in possession of an unlicensed rifle)—One year's R. I? 


These sentences to run concurrently. 


As a sum total he was ordered to 
and to receive 15 stripes, 
Rahmat Shah, 
Muzaffar Shah, 
Nasruliah, 





The sentences to run concurrently, 


undergo 13 years’ R. L including two months’ S, O, 


U/8. 366, Indian Penal Oode, five years’ R. I. 
U/S. 452, Indian Penal Code, two years’ R. I, 


-Abdul Sattar. 1 212, Indian Penal Code, two years’ R, I, : ' f 


“Sadullah and | 
Made, | 


/S. 212, Indian Penal Code, one year'sR.I, + 


of Musammat Mah Jabina, 
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The convicts have presented a joint 
appeal to this Court.” ‘The learned Counsel 
urged that Musammat Mah Jabina went with 
Karim Shah of her own accord, that she, 
however, made her paramour stage an 
abduction so that her people may not 
suspect that she was a consenting party in 
the- matter, that Sadullah was therefore 
bedten and the woman taken away, and 
that the act of Karim Shah was in the 
circumstances not so heinous as was consi- 
dered to be by the Magistrate. As regards 
Muzaffar Shah, Rahmat Shah and Nasrullah 
he argued that they had taken no part 
in the abduction because it was not neces- 
sary to take so many personsto carry a 
gitl who wanted to go herself. He asked us 


10 disbelieve Musammait Mah Jabina when - 


she says that Abdul Sattar provided them 
food and other requirements, and that Made 
and Sadullah brought information to her 
abductors about the movements of the 
rescue party. He pointed out that ail the 
“other “witnesses had something to do with 
Sadullah either in the form of relationship: 
“or otherwise. and that they had lent them- 
“selves in vorder to make out a case against 
ithe accuséd persons of whom Karim Shah 
“had fallen foul of Sadullah by eloping with 
shig sister. In short, Counsel asked for 
“reduction of the sentence of Karim Shah 
“and for the acquita of the otber 


“accused. 


We have no reason to reject the statement 
The facts that 
' Badullah has wounds on his person, that 
“Karim Shah had to keep Masammat Mah 
Jabina in a sugarcane tield and that she 
managed to rush out of the field directly she 
noticed that a cordon was pul. around it 
strongly corroborate the story which the girl 


.,has -giveu and go against the theory that 


she had willingly gone with Karim Shah. 
Again, the connection of the other witnesses 
with Sadullah is very slight. Musammat 
Begum Jan is only a cousin of the mother 
of Sadullah. Kbowaja Mohd., Hijab and 


, Abdul Manon are related to both sides. 


“Fateh Mohd. 


e 


Khaista Gul siis in the hujra of Hijab. 
18 the son of Khowaja 
Mold. witness. Sultan was sent up under 

110, . ee Procedure Code, and 
Khowaja Mohd. stood surety for him. Sher 


.Mold.is a tenant and a friend of Sultan. 


Tamash sleeps in Sadullah’s hujra and works 
- for him but his step-father is the uncle of 
Karim Shah, accused. We have consequently 
no cause for rejecting tLeir testimony also, 
We believe therefore that the woman was 


abducted frcm her house by Karim Shah, 
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Rahmat Shah, Muzafar Shah and Nasrullah, 
We also accept the statement of Musammat 
Mab Jabina that Abdul Sattar provided 
food, etc., tothe party in the sugarcane field, 
and that Made and Sadullab, accused, kept 
the party informed as to what was going on 
in the outside world in order to assist them 
to avoid apprehension (an offence contem» 
plated by s. 212 read with s. 216-B, Indian 
Penal Code). Lastly, the medical evidence 
clearly shows that Musammat Mah Jabina 
was raped and supports her statement to 
that effect. This part of the case has also 
been thus established against Karim Shah. 
It has already been shown that the defence 
evidence hasno value whatsoever and the 
learned Magistrate was right in rejecting 
it. We consequently maintain the con- 
victions of all the accused. The sentences 
awarded to Karim Shah require con- 
sideration. Section 393, Oriminal Procedure 
Oode, runs thus: 

“No sentence of whipping shall be executed: by 
instalments: and none of the following persons 
shall be punishable with whipping, namely. (a) 
females; (b) males sentenced to death or to trans- 
portation or to penal servitude, or to imprisonment 


for more than five years; (e) males whom the Ogurt 
considers to be more than 45 years of age.” œ~ 


It is clear from the section itself that —~\ 


whipping cannot be given where a person 
has been sentenced to imprisonment for 
more than five years whether for the 
offence for which whipping has ‘been given 
or forany other. But if there is any doubt 
in the matter, there are authorities in sup- 
port of this interpretation of the statute. 
They are High Court Proceedings, April 
19, 1876 (1) and Nga Myi Gyi v. Emperor: 
(2). The cumulative sentence of impri- 
sonmeut of more than five years cannot 
therefore be maintained in the case of 
Karim- Shah if the order of whipping is to 
remain and vice versa. We thiok that the 
sentence of 13 years’ rigorous imprisonment 
is very long. We therefore accept the appeal 
of Karim Shah to this extent that we reduce 
the punishment under s. 366, Indian Penal 
Code, to five years" rigorous imprisonment 
including two months’ solitary confinement 
and we order that all the sentences awarded 
to him under the. other sections shall run 
concurrently with this sentence. In all, he 
shall undergo tive years’ rigorous imprison- 
ment including two months” solitary con- 
finement. We also maintain the order of 
the Magistrate that he should receive 15 
stripés in addition asa part of his sentence 

(1) 1 M 56; 2 Weir 448, 

(2) AIR 1930 Rang. 138; 120 Ind. Cas 697; (1930) 


Or, Oas. 305; 34 Or. LJ 1%; 7 R 769; Ind. Rul, Sr 
Rang, 57. 
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under section 376, Indian Penal . Code. 
The sentences awarded to the other accused 


appellants are all appropriate. They 
are upheld and their appeals are dis- 
missed. 

s. Order accordingly. 


a 


LAHORE HIGH COURT 

Second Civil Appeal No. 1132 of 1936 

June 10, 1937 
À COLDSTREAM, J. 
DAULAT RAM—DEFENDANT—APPELLANT 
VETEUS 
HAVELI SHAH anp anoragR—PLatntires— 
RESPONDENTS 

Evidence Act (I of 1879), s. 116—Title of succassor 
of landlord if can be denied bu tenant put in pos- 
session by landlord—Leose—Lessor's rights assigned 
—Fresh attornment by lessee to assignee, if essential 
—Registration Act (XVI of 3908), ss. 17 (1) (d), 49— 
Decree enbodying contract not creating new lease 
but merely stating that existing lease would 
continue on same terms —S. 17 (1) (d), if applies — 
Decree, if registrable as lease, 

Section 116, Evidence Act, does not estop a tenant 
from denying the right, as his landlord, of person 
who claims to have succeeded to the landlord who 
put-the “tenant in possession. 


the lessee to the lessor's 
assignee is not necessary under the Transfer of 
Propeity Act nor by anylaw in force in the Punjab. 

Where a decree embodying the terms of a contract 
does not create or declare a fresh lease but simply 
states that the existing lease would continue on the 
same terms as before and the old lease is not ended 
nor is it varied by the decree although the assignee 
of the lessor waives his right to take rent for certain 
years in favour of the original lessor, 8. 17 ( 1) (d), 
Registration Act, does not apply. The reference to 
the lease in the decree does not make the decree a 
document registrable as a lease. 


S. C. A. from the decree of the Additional 
a Judge, Lyallpur, dated June 6, 
1936. 


Mr. Chiranjiva Lal Aggarwal, for the 
Appellant. 


Mr. V. N. Sethi, for the Respondents. 


Judgment.—The land which is the 
subject-matter of this dispute belonged 
originally to one Mian Sarwar who in 1926 
let it on a 20 years’ Jease at a rental cf Rs. £80 
per killa to Daulat Ram, the present appel- 
lant who built a factory upon it. In 1929 
Sarwar sold his rights in the land to 
Parmanand, tke father of Dial Shah, the 
father-in-law of Daulat Ram. Daulat Ram 
became indebted to Haveli Shah Sardari 
Lal, the present plaintiffs, to the extent of 
over Rs. 47,000. Dial Shah, who was Daulat 
Ram's. father-in-law, was prepared to pay 
off Daulat Ram's debt and there was a 
teference to arbitration in the matter. To 
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thase proceedings Daulat Ram, Haveli 
Shah, Sardari Lal and Dial Shah were par- 
ties, The arbitrator's award was that 
besides other land. an area of 54 kanals 
belonging to Dial Shah was made over to 
the creditors Haveli Shah Sardari Lal. The 
land in dispute, 23 kanals 2 maerlas in 
possession of Daulat Ram, as lessee, was 
included in that area. The award was 
made a decree of the Court. On July 7, 1930, 
mutation in respect of the land was made 
in the Jand revenue records, Haveli Shah 
Sardari Lal being substituted as owners in 
place of Dial Shah and Daulat Rim being 
shown, as before, as the lessee. -Daulat 
Ram, I may notice, had signed the award. 
It was mentioned in the award, and in the. 
decres which incorporated the award, tnat, 
Daulat Ram would remain as tenant under. 
Haveli Shah Sardari Lal paying the same. 
amount as before, Rs. 80 por killa, but that 
the rent of the next tw) years would be 
paid to Dial Shah. f 
On April; 5, 1935, Haveli Shah Sardari 
Lal instituted a suit to recover three years’: 
rent as well as the land revenue of the 
factory site against Daulat Ram. Daulat 
Ram denied the plaintiff's right to recover 
the money claimed and pleaded thas the 
suit was triable as a whole by a Ravenue. 
Oourt and nat by the Civil Court. The trial 
Ooart found against the respondent and. 
granted a decree for recovery of the rent 
which relief alone it had jurisdiction to give. 
This decree was affirméd on appeal by. 
the learned Districts Judge against whose - 
judgment Daulat Ram has presented this 
sec:nd appeal. Daulat Ram had objected . 
in tha Oourts below to the admission in 
evidence of that part of the decree embody- 
ing the terms of the compromise which 
stated that Daulat Ram wasto continus in 
possession of the land in dispute as a 
tenant of Haveli Shah Sardari Lal on the 


ground that this portion of tha document 


required registration under the provisions 
of s 17 (1) (d), Registration Act, and could 
not therefore be received in evidence under. 
the provisions of s. 49 of the Act. This 
objection was overruled by both the Courta 
and the only contention urged before me - 
by appellants’ Ovunsel is that the Oourts 
were wrong in overruling the objection. 
The respondents’ Counsel's answer is that 
the decree did not create or declare a lease - 
but merely siated that the existing lease 
(which had 16 years to run; would conti- 
nue on the same terms as before (though 
the new owners gave up the right to recover . 


‘the rent for two years) and therefore 
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aub-s. (1) (d) of s. 17, Registration Act, 


hag no application. : 

- It is also contended by the respondents’ 
Gouncel ihat the point now taken was not 
raised in the Courts below, that the doc- 
trine of part performance was applicable 
against the appellant in the circumstances 
and that the defendant was estopred from 
denying the plaintiffs’ title as landlord- As 
regards part performance respondents’ 
Counsel relies on s. 53-A, Transfer of 
Property Act. Bat there is no evidence 
that the appellant had, besides remaining 
in the presession of the leased land, done 
any actin furtherance of the arrangement 
made by the decree. The rule enunciated 
in this section dees not therefore help tke 
appellant. The plea of estoppel is based on 
s. 116, Evidence Act. But that section dces 
not estop a tenant frem denying the right, 
as his landlord, of person who claims to 
have succeeded to the Jandlord who put the 
tenant in pcssession. The proposition of 
the respondents’ Counsel that the point taken 
here was not taken in the Courts below 
dces not appear to be correct. The learned 
District Judge has noticed in his judgment 
that the appellant took before him the 
cbjection now raised in respect both of 
the award and the decree, and the trial 
Courts judgment shows that objection to 
proof of the decree was taken there. The 
only point for determination therefore is 
whether the porticn of the decree tin which 
the award merged) relating to the lease 
could be proved although it was not regis- 
tered. . | z 

-So far as it transferred the landlord's 
interest, the decree was a document covered 
by the exception made incl. (vi) of sub-s, 
2-of s. 17, Regisiration Act, but a lease 
is-not within the exception there made, for 
the opening words of the sub-section are 
confined to documents falling within 
els. (b) and (e) of sub-s. (1). If therefore 
the decree and the award evidenced a new 
lease of the land concerned, 8. 17 required 
their 1egisiration and without registration 
neither wculd be received in evidence. Nor 
could otker evidence be led to prove the 
terms of the new lease admissible. In my 
opinion the reference to the lease jn the 
decree did not make the decree a document 
registrable as. a lease. 

The contract. embodied in the decree 
gave rise to no fresh lease. A lease had 
admittedly been long in existence. The 
rent remained unaltered and was to be 
paid at the same time as before. A fresh 
attornment by the lessee to the lessor's 


Saeed 
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assignee is not necessary under the Transfer. 
of Property Act ner so far as I know by. 
any law in force in this Province. Under the 
Transfer of Property Act, the general prin- 
éiples of which are commonly applied in 
this province, the assignee of the lessor has 
against the lessee all the rights that the 
lessor had and can_ enforce covenants 
against him (s. 109). The appellant’s Counsel 
does not attempt to deny before me and 
indeed this is admitted, that the plaintiff 
succeeded to the proprietary rights of the 
original leesor in the land which the appel- 
lant holds under a tenancy created in 1926. 
Thst tenancy was not ended, nor was it 
varied by the award and the decree, 
although the new proprietor waived his 
Tight to take rent for two years in favour 
of the original lessor. The liability of the 
appellant to pay rent to the proprietor was 
not affected. The award and decrce merely 
recognized the existence of the lease (the 
appellant as already noted signed the 
award) and made no variation in its terms, 
and it was therefore notin itself a lease. 
Finding the decision of the lower Court 
not erroneous in law and obviously just, I- 
dismiss the appeal with costs. E 


D. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 47 of 1936 
December 12, 1938 
BENNET AND VERMA, JJ. 
KASHI NATH -PLAINTIFF —APPELLANT 


versus 
MUNICIPAL BOARD, AGRA— DEFENDANT 
— RESPONDENT 
Specific Relief Act (I of 1817), s. 55—Mandatory 
injunction directing person to undertake’ repairs 


and work of improvement, involving engineering 
skill and expenses, if can be granted. ; 
Mandatory injunction will not he granted 


directing a person to do repairs,and work of 
improvement involving considerable expense and 
engineering skill, the reason being that the Court 
will not superintend works of building or of repair 
and also because, firstly, the Court isnot capable of 
enforcing it, and secondly, because in such cases 
to award damages is certainly, an efficacious 
remedy. Attorney-General v. Staffordshire County 
Council (1), Pasmore v. Oswaldtwistle’ “Urban 
District Council (2) and Ryan v. Mutual Tontine 
Westminister Chambers Association (4), relied on, 
Kennard v, Cory Brothers & Co., Ltd. (3), Municipal 
Commissioners of Madras v. Frederic “ George 
Reddy Branson (5), Strachey v. Municipal Board, 
Cawnpore (6) and Mannua v. Emperor (7), dis- 
tinguished, : 
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§. 0. A.froma decision of the Additional 
Sessions and Sub-Judge, Agra, dated Nov-. 
ember 27, 1935. on f 

Messrs. A P. Pandey and Gopal Behari, 
for the Appellant. 

Mr. N. P. Asthana, for the Respondent. 

Bennet. J.—This is a second appeal by 
the plaintiff against a decree of the lower 
Appellate Court dismissing his suit for a 
mandatory injunction which had been 
decreed by the trial Court but maintain- ` 
Ing the decree for damages. The plaintiff 
brought a suit against the Municipal Board 
of Agra for Rs. 30 as damages for non-supply 
of water iu the second storey of the plaint» 
iff's house during the period May to Octo- 
ber 1933 and for a mandatory injunction to 
the Board to supply water to the plaintiff 
during prescribed hours of water supply 
and at the prescribed altitude with such 
condilions and reservations as the Court 
deems proper. The plaintiff occupies a 
double storeved house in Naiki Maindi, 
Rakabganj Ward, which is assessed to a 
water rate of Rs. 19-5-5 per annum and he 
receives a supply of water in the lower 
storey of his house but he does not get a 


“—~gupply from the water tap in the upper 


storey of his house. He brought a Suit 
No. 418 of 1932 against the Board for 
damages and injunction and this was 
decreed on February 10, 1933, for damages 
but not for injunction and the plaintiff had 
another suit pending in the Court of Small 
Causes at the time he brought the present 
suit- One ‘of the grounds on which he 
sought a mandatory injunction was to avoid 
a multiplicity of suits. Various grounds of 
defence were taken and it was denied that 
the Plaintiff was entitled to the relief for 
injunction. The trial Court considered that 
the Specific Relief Act of 1877, s. 54, 
sub-a. ‘c) applied which provides that injune- 
tion mav be granted “where the invasion 
is such that pecuniary compensation would 
nòt afford adequate relief.” Accordingly 
the trial Court granted Rs. 30 damages and 
a mandatory injunction to the defendant 

“to supply water to the tap in the upper storey of 
his house during the prescribed hours and at the 
Prescribed altitude is decreed. The. defendant will 
for the purpose of carrying out the mandatory 
injunction effect what improvements be necessary 
in-the system of its water works If for the supply 
in question the construction of a cistern in or on 
the plaintiff's house be necessary, the defendant 
will construct it at the expense of the plaintiff . . 


The Municipal Board appealed and the 
lower Appellate Court held that there was 
a statutory liability to supply water to the 
plaintiff in: the upper storey, which was 


> 
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within the altituds of 25 feet prescribed by 
the Municipal Rulés, and that the finding 
of the trial ‘Cours that the water did not 
reach the upper storey tap of the plaintiff 
during the months in suit was cofrect. The 
finding of the Munsif that the Roard failed 
to supply a cistern on the application of 
the plaintiff wag also held to be correct by 
the-lower Appellate Oourt. The damages 
of Rs. 5 per mensem were calculated at the 
wages. Rs. 5 per mensem, for a man to 
carry water to the upper storey. On the 
question of whether the plaintiff was en- 
titled to a mandatory injunction, the Court 
below found: , 

“Now in this case, in order that the appellant 
Municipal Board may be able to discharge its 
obligation to supply water in the tap of the upper 
storey of the plaintiff, if would be necessary to 
improve the entire water works plant of the’ 
Municipal Board, probably by putting up new and 
powerful engines and possibly by overhauling the 
present ones, This would certainly require a great 
deal of engineering skill besides a considerable 
amount of money to meet the cost. I am definitely 
of opinion that the Court is not capable of under- 
taking a work of this magnitude which requires -a 
great deal of personal attention and therefore an 
injunction like this ought not to be granted by the 
Qourt. I am fortified in this view with the deci- 
sion in Attorney-General v. Staffordshire County 
Council (1) noted at p 882 of F Pollock and D. F, 
Mulla’s Specific Relief Act (Edn. 6) in which it was 
laid down that an injunction will not be granted 
directing a person to do repairs, the reason being 
that the Court will not superintend works of building 
or of repair. ” 

The Court further found 

“Tam thus clearly of opinion- that a Court of Law 
will be not justified in granting a mandatory 
injunction, in a case like this; firstly because the 
Court is not capable of enforcing it and secondly 
because to award damages is certainly an efficaci- 
ous remedy.” 


As regards the statutory duiy of the 
defendant, the Municipalities Act of 1916, 
s. 223, sub s. (1) (e) provides as follows ;— 

“To supply within every twenty-four hours, to 
every owner or occupier entitled to a house con- 
nection under cl. (b) whose land or building is 
provided therewith, such amount of water as is 
prescribed with reference to the water tax pay- 
able by him and his estimated requirements for 
domestic purposes, into a storage cistern erected in 
oron the building or land, of a capacity not legs 
than such amount ani of a prescribed” pattern. 
and at an altitude not exceeding the maximum 
rescribed for the same." | 
P S1ıb-3. (2) states: “The word ‘prescribed’ 
ia sub-s. (l) means prescribed by rule 
under a. 235.” Section 235 (1) (a) states that 
the following matters saall ve regulated 
and governed by rules, namely, “any 
matters in respect of which this Act declares 


1) (1905) 1 Oh, 338; 7i LJ Oh. 153; 92 LT 288; 
sak 312; 69 JP 91; 3L G@ R 379; 21 T'L R 
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that provision shall be made by rule” 
Accordingly, therefore, the rules laid down 
statutory duty. In the Agra Municipality 
Rules, Regulations and Bye-laws of 1931, it 
is shown on p. 125, Rule 10 of the Agra 
Water Supply Rules under s. 235, that the 
plaintiff paying between Rs 12 and Rs, 24 
should receive 200 gallons of water per day 
delivered into storage cistern. Rule 11 
states that no storage cistern shall be erec- 
ted atan altitude exceeding 25 feet in the 
high zone and itis found that the tap in 
question of the. plaintiff is not above this 
height. Rule 3 on p. 122 lays down: ` 
. “The pressure at which water shall be laid on for 
the high zone shall be sufficient’ to raise it to the 
top level of the high service reservoir near St. 
John’s Church at:the normal rate of pumping, the 


calculated pressure for this. service being 130 feet 
at the engine house.” . 


“It isto be noted that this rnle provides 
for water being maintained at a pressure 
of 130 feet at the engine house for being 
laid on the high zone in which the house 
of the plaintiff stands. The rules do not 
provide for the total quantity which the 
Municipal engines are bound to supply per 
day. It is not alleged or found in the pre- 
sent case that the Municipality have been 
negligent in werking their engines and 
therefore the question is whether, as the 
lower Court says, the engine power re- 
quires to be increased either by new addi- 
tional engines or by re-conditioning the 
present engines. It ‘is for a mandatory 
injunction which would involve such work 
on the part of the Municipality that the 
plaintiff asks, and the questicn is, should 
such injunction be granted ? We consider 
that the trial Court was wrong in applying 
s. 54, Specific Relief Act, sub-s. (e) to the 
present case, a matter which has been 
pressed upon us by the learned Counsel for 
the appellants. Section 54 deals with an 
injunction to prevent the breach of an 
obligation existing in favour of the 
applicant and the sub-sections deal with 
a particular case when the defendant 
threatens to invade the plaintifi’s right to 
or enjoyment of property. Now ihe Municipal 
Board has not invaded or threatened 
to invade the enjoyment by the plaintiff 
of his house. Learned Counsel argued 
that the enjoyment of the water supply was 
the enjoyment of his house, but we do not 
accept that argument. In our view, 
s. 55, Specific Relief Act, is the section 
concerned in the present suit. That sece 
tien provides as follows : 

_ “When to prevent the breach of an obligation, it 
is necessary to compel the performance of certain 
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acts. which the Court is capable of enforcing, the 
Court may, in its discretion, grant an injunction to 
prevent the breach complained of, and also to compel 
performance of the requisite acts.” 

Now this section lays down that it is 
only in regard to the performance of cer- 
tain acts which the Court is capable of 
enforcing that the Court will grant a 
mandatory injunction.. The illustrations all 
deal with cases where some consiruction 
has been made by a defendant and the 
Court requires that that construction should 
be demolished, or to cases where there 
is a question of publication of letters and 
the defendant is restrained in regard- to 
these matters, Learned Counsel has not 
been able to show any example either 
from English Law or Indian rulings ofa 
case where a mandatory injunction has 
been grantéd in circumstances at all 
similar to the present, that is where 
the Court has required that a Municipal 
authority should undertake works of a 
considerable extent and expense. We 
may note that the remedy of injunc- 
tion as part of the decree is not referred 
to in the Civil Procedure Code other than 
by way of execution under O. XXI, r. 32. 
The granting of decree, for ‘injunction is 
under the jurisdiction of the Specific 
Relief Act and the conditions under which 
mandatory injunctions are granted are 
those af s. 55 of that Act In Pasmore 
v. Oswaldtwistle Urban District Council (2), 
it was laid down that the duty of a local 
autbority, under s. 15 of the English 
Public Health Act, 1875, to make such 
sewers as may be necessary for effectually 
draining their district for the purposes of 
that Aci, cannot be enforced by an action 
for mandamus brought by a private person: 
the only remedy for neglect of the duty is 
that given by s. 299 of the Act,.a 
complaint to the Local Government Board. 
The Earl of Halsbury on p. 394 states : 

“The principle that where a specific remedy is 
given bya statute, it thereby deprives the person 
who insists upon a remedy, of any other form of 
remedy than that givea by the statute, is one 
moe is very familiar and which runs through the 
aw. A e 
In Attorney-General v. Stadfford County 
Council (1), itis laid down that an injunc- 
tion will not be granted directing a 
person to do repairs, the reason being 
that the Court will not superintend the 
works of building or of repair. On p, 342 


it is stated : 
“Now a mandatory order, as I understand the 


‘practice of the Court, will not be made to direct a 


(2) (1898) A O 9871; 67 LJQB 63; 78 LT 
569; 62 J P 628; 14 T L R 368, 
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person torepair, As we all know, the Court will 
not superintend works of building or of repair.” 

That was a case where.the plaintiff 
desired an injunction against the County 
Council to repair roads and the Court re- 
fused to grant a mandamus, For the 
appellant it was argued that this ruling 
had not been followed in Kennard v. Cory 
Brothers & Co., Ltd. (3). That, however, was 
a different case because the defendant 
company had placed -refuse on the side 
of a mountain on land belonging to the 
plaintiffs which eventually caused a land- 


slide and injured the building of the 
plaintiffs. The plaintiffs sued and by 
consent certain drainage works were 


undertaken io prevent a further landslide. 
Liberty was also granted to the plaintiffs 
to apply in case of apprehended damage 
for a mandatory injunction to compel the 
defendant company to execute such reme- 
dial works as might be necessary to keep 
open remedial works. In tbe proceedings 
in question as part of the remedial works 
was out of order, the plaintiffs moved in 
the action for a mandatory injunction to 
compel the defendants to restore the works 


to order. In that case, therefore, there had 


been an invasion of the rights of the 
plantiffe by the defendants and the manda- 
tory injunction was desired to restore the 
condition of things which would prevert 
further invasion of the rights of the 
plaintiffs. The case therefore was very 
different from the earlier rulings and 
different from the present case. On p. 12 
Lord Sterndale observed : 

“Tt is, I think, pretty clear that as a general rule 
the Court will not granta mandatory injunction in 
general terms to repair or to maintain... .” 
and he quotes Kay, L. J. in Rayan v. 
Mutual Tontine Westminister Chambers 
Associotion (4), as follows : 

“Ordinarily, the Court will not enforce specific 
performance of works, such as building works, the 
prosecution of which the Court cannot superintend, 
not only on the ground that damages are generally in 
such cases an adequate remedy, but also on the 
ground of the inability of the Court to see thatthe 
work is carried out,” 

Learned Counsel for the appellant refer- 
red to Municipal Commissioners of Madras 
v, Frederic George Reddy Branson (5). In 
that’ case the injunction was disallowed by 
the Appellate Court; the injunction had 
been granted under a specific provision 
in the City of Madras Municipal Act of 
1578, s. 433, as shown on p. 208 where it 

(3) ori 2 Oh. 1; 91L J Oh. 452; 127 L T 137; 
38 T L R 489, 

(4) (1893) 1 Oh. 116;62 LJ Oh. 252; 2R 158; 67 L 


T £20; 41 W R 146, 
(5) 3 M 201, 
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was provided that the Court “may direct the 
immediate performance of such duty or 
the execution of such work” Now an 
injunction granted under a Special Act 
has no bearing on the question which we 
are c nsidering, namely whether a manda- 
tory injunction should be granted under 
s. 55, Specific Relief Act, 1877. Learned 
Counsel relied on Strachey v. Municipal 
Board, Cawnpore (6), Where an injunction 
was granted under Act XV of 1873 to pre- 
vent the Municipal Board of Oawnpore 
from levying or recovering any assessment 
on the plaintiff by virtue of resolution 
and notice. This, however, was an injunc- 
tion of a negative kind and not a manda- 
tory injunction. No one disputes that 
injunctions of the kind in s. 54 are 
frequently granted by the Oourts and this 
point has no bearing on whether the pre- 
sent injunction should be granted under 
s. 55. Reference is also made to Mannua 
v, Emperor (7). That, however, was a 
ruling of a learned Judge in criminal 
revision and he merely observed : 

“But itisby no means clear that a suit does not 
lie for an injunction to compel the Board to grant a 
license to carry on a particular trade.” 

For the reasons we have given, we con- 
sider that the Court below was right in 
refusing to grant a mandatory injunction 
in the presentcase and we dismiss this 
appeal with costs. The respondent has 
filed a czoss-objection in which he objects 
to the grant of Rs. 30 damages, firstly on 
the ground that the plaintiff was not 
entitied to any damages, which is a 
question of fact and cannot be re-consi- 
dered ; and secondly on the ground that 
the suit was barred under s. 231, Muni- 
cipalities Act. No doubt a pleading was 
made under that section but the Munici- 
pality did not verify the further parti- 
culars and the Munsif struck off the plea 
and no point can be raised now. The 
remaining ground was that because the 
injunction was refused, damages should 
not have been awarded, This point has 
no bearing. We dismiss the cross-objec- 
tion with costs. 


D. Appealand cross-objection 
dismissed, 
(8) 21 A 348; A W N (1899) 97. 


(7) 17 A LJ 976; 52 Ind. Oas. 785; A I R 1919 
All. 155; 20 Or, L J 705. 
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: Butng, J. 
BIDHICHAND—Puaintirg —APPELLANT 


x tersus 

AZMAT ULLAH AND OTHERS —DEFENDANTS 
— RESPONDENTS 

Hindu Law—Debts—After insolvent’s death his 
son instituting suit for partition—Courses open to 
Oficial Receiver—After getting impleaded as 
defendant, he can get provision made for satisfaction 
of personal debts of insolvent which are not tainted 
with immorality, before final decree is passed. 

Where afterthedeath of the insolvent bis son 
institutes a suit for partition of the property, the 
Official Receiver has twocourses open to him in 
such cases, namely, to file an independent suit 
for fixing the liability for the discharge of the 
insolvent’s debts on the son's share, or to get 
himself impleaded asa party in the partition suit, 
and to obtain an appropriate relief therein, Where 
the Official Receiver is impleaded in the partition 
suit, provision should be made for satisfaction of 
the personal debts of the insolvent before a final 
decree is passed. It will be, of course, open to the 
soti to show that any of thedebts that may be 


proved by the Official Receiver were tainted with: 


immorality, and if he succeeds in proving the same, 
those debts will have to be excluded from considera- 
tion, Oficial Assignee of Madras v. Ramachandra 
Aiyar (1) relied on. i 

8. C. A. from tLe decree ofthe District 
Judge, Delhi, dated February 2, 1938. 

Mr. Bishen Narain, for the Appellant. 

Messrs. Bashir Ahmad and M.M. Aslam 
Khan, fcr the Respondents. 


Judgment.—The material facts relating 
to this appeal may be briefly stated as 
follows: One Bhondu Mal was adjudged 
insolvent on November 1, 1929, and his 
property vested in the Official Receiver. 
Bhondu Mal died on November 7, 1933, 
and his son Bidhi Chand thereupon insti- 
tuted the present suit for a declaration that 
he was owner of one-Sfth share in the 
property and for partition thereof. The suit 
was resisted by the Official Receiver who 
was impleaded as a defendant mainly on 
the ground that the Official Receiver had 
the power to sell the son’s share for dis- 
charge of tke insolvent’s debts and that in 
the circumstances the partition could not 
be ordered until those debts had been paid 
off. This contention was upheld by the trial 
Court and a preliminary decree was passed 
to the effect tbat the plaintiff had one-fifth 


share in the property 

“which will be left over after payment of the debts 
(that is of the insolvent) and that he is entitled to 
possession of that but this can only be done after 
the Receiver bas paid off all the liabilities.” 

From this decision, an appeal was pre- 
ferred to the District Judge but he affirmed 
the decree of the trial Court and dismissed 
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the appeal. The plaintiff has come up in 


second appeal aod the main contention - 


urged on his behalf is that the plaintiff 
having filed his suit for partition, there was 
a severance of the joint family, and in the 
circumstances, the Official Receiver bad no 
right to sell the plaintiff's share in the 
properly without first obtaining a decree by 
instituting a proper suit. Reliance was 
placed in support of this contention 
in Officicl Assignee of Madras v. 
Ramachandra Aiyar (1). The learned 
Counsel for the respondents was unable 
to cite any authority to show that the 
Official Receiver could sell the share of 
the plaintiff after the death of the insolvent 
without inetituting a suit. He merely relied 
on para. 304 of Mulia’s Principles of Hindu 
Law and contended that before determining 
the property available for partition in this 
case, provision must be made for satisfac- 


tion of such of the personal debts of the ' 


insolvent Bhondn Malas were not tainted 
with immorality. According to Official 
Assignee of Madras v. Ramachandra Aiyar 
(1) on which reliance was placed by the 
learned QOounsel for the plaintiff, it would 
appear that the Official Receiver has two 
courses open to him ia such cases, namely, 
to file anindependent suit for fixing the 
liability for the discharge of the insolvent's 
debts on the son’s share or to get himself 


impleaded as a party in the partition suit, ` 


if any such is instituted, and to obtain 
an appropriate relief therein. In the present 
instance, the Official Receiver was implead- 
ed in the partition suit and Ido not see 
why provision should not now be made for 
satisfaction of the personal debts of the 
insolvent Bhondu Mal before a final decrce 
is passed. The learned Counsel for the 
appellant also did not object to this course. 
It will be, of course, open to the plaintiff 
to show that any of the debts that may 
be proved by the Official Receiver were 
tainted with immurality and if he succeeds 
in proving the same, those debts will have 
to be excluded from consideration in this 
case. ' 

1 accordingly accept the appeal and 
modify thə decree of the trial Court by 
declaring that the plaintiff has one-fifth 
share in the joint property, but that before 
carrying out the partition, provision ‘will 
have to be made forsatisfaction of such of 
the personal debts of Bhondu Mal, father 
of the plaintiff, as may be proved to be not 


(1) 51M 417; 112 Ind. Cas. 541; A I R 1928 Mad 


Th ™ L J 175; (1928) MW N 204; 281 W 109 
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tainted with immorality. In view of all the 
circumstances, I leave the parties to bear 
their costs. 


D. Decree modified. 


BOMBAY HIGH COURT 
2 First Appeal No. 210 of 1935 
August 12, 1938 
N. J. Wania AND Wassoopew, JJ. 
VIRBHADRAPPA SHILVANT AND ANOTHER 
— DEFENDANTS— APPELLANTS 
r1eTSUus 
SHEKABAI HARUN SAYED AHMED 
ARAB AND OTHERS—PLAINTIFRS— 
RESPONDENTS. 

Muhammadan Law—Co-heirs—-Debts due to estate 
of deceased Muhammadan—Suit to recover must 
be onbehalf of entire body of  co-heirs -Civil 
Procedure Code (Act V of 1908), O. I, r. 10— 
Person claiming interest’ in suit desiring to be 
made party—Powers of Court—Succession Act 
(XXXIX of 1925), s. 214—Scope—Suit without 
certificate—Certificate can be produced before decree 


is passed, 
Under Muhammaden Law, on the death of a 


person each of the seyeral heirsin possession of 


the assets is to the extent to which he is in pos- 
session a legal representative of the deceased person, 
and no one of them represents the entire assets 
orestate of the deceased person. Hence a creditor 
of a deceased Muhammadan can himself institute 
a suit against some of the heirs of the deceased in 
possession of his property to recover the debt, and 
succeed only to the extent of the share of the 
debtor's heirs who are parties to the action, [p. 
543, col. 1.) 

[Oase-Law discussed.] 

But this proposition cannot apply to the claim 
made by only some of the heirs of a creditor 
to recover the debt due tothe estate of a deceas- 
ed Muhammadan, because having regard to the 
unity ofthe title and unity of interest of the 
entire body of heirs, some of the latter cannot 
represent the other heirs, and, therefore, a suit 
by some heirs to recover a debt due to the 
estate of the deceased will bs defective on the 
ground of absence of title or lack of representa- 
tion in the heirswho sue, Such asuit essentially 
must be on behalf of the entire body of heirs 
and must conform to the requirements of the 
law. Ifthere is a devolution of the right to 
recover one distinct and entire debt upon the 
death of the deceased Muhammadan who was a 
single promisee, the right devolved would also be 
single andindivisible. The law will not enable 
different sharers to institute different actions on 
that debt in proportion to their respective interests 
in the estate of the deceased. Hencein an action to 
recover a debt, the claimants must, in the first 
instance, represent the totality of the estate of 
the deceased and the interest of his heirs. 
Decharms v. Harwood (9), referred to. [ibid.] 

Although the powers of the Oourt under O, I, 
r. 10, Civil Procedure Code, are wide enough to add 
parties to a suit or proceeding, merely because a 
person claims to be interested in a suit and 
wants to be added as a party, the Oourt would 
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not ordinarily, without the concurrence 
plaintiff make him a party. [P. 543, col, 2] | 

Section 214, Succession Act, provides that suit to 
recover debts due to a deceased person would be 
barred unless a certificate with the debts specified 
therein is produced: But these provisions merely 
emphasize that the Court cannot pass a final decree in 
the absence of a certificate. Merely becausea suit is 
instituted without a certificate, it does not debar 
the plaintiffs from producing the certificate before 
the decree is passed. Kammathi v. Mangappa (16), 
Raichand v. Jivraj (17), Chandra Kishore Roy v. 
Prasanna Kumari (18) and Gulshan Ali v, Zakir 
Ali (19), relied on. [p. 544, col. 1.) A 

F. A. from the decision of the First Class 
Sub-Judge, Sholapur, in C.S, No. 933 of 
1933. 

Mr, 5. Y. Abhyankar, for the Appellants. 

Messrs. G. N. Thakor and P. B. Gajendra- 
gadkar, for Respondents Nos. 1 to 3. 


Wassoodew, J.—This is an appeal from 
the decree of the First Class Subordinate 
Judge of Sholapur allowing a claim of 
Rs. 12,000 with interest due on loan trans- 
actions followed by a settlement of account 
thereof on November 2, 1929. There was 
also an alternative claim on a hundi passed 
contemporaneously with the said settlement 
and it is alleged that it was given as 
security for the major part of the amount 
found due, viz, Rs. 12,000. The plaintiffs 
were the four wives of one Sayed Harun 
Sayed Ahmed, to whom the defendante’ 
shop of Virabhadrappa Shilvant at Barsi 
was indebted to the extent of Rs. 12,295 
in or about November 1929. On the above 
date accounts were taken and the defen- 
dants gave a hundi to the said Sayed 
Harun for Rs 12,000. The balance cf 
Rs. 295 was subsequently paid in two sums, 
one of Rs. 255 and the other Rs. 48 in 1930 
or thereabouts. Sayed Harun died in 
October 1932 without presenting the hundi 
for payment and his widows claiming to 
represent his estate being, according to the 
plaint, his only heirs instituted this action 
to recover the debt on June 1, 1933. It 
was a'leged that the hundi was dishonoured 
in May 1933, when it was presented for 
paymant to the drawee, one Mallaya 
Ramayya of Bombay, and that it being a 
collateral security for the debt, the suit 
was instituted on the original transactions 
represented by the loan found due when the 
account was stated. The plaintiffs alleged 
that there were acknowledgments by the 
defendants in 1930 and 1931 waich saved 
limitation. The contentions of the defen- 
dants were that the plaintiffs did not repre- 
sent the estate of tae deceased Sayed 
Harun, there being other heirs alive, namely 
his daughter and nephews; that as this was 
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an action on a debt, no decree should be 
‘passed without a succession certificate or 
letters of administration to the estate; that 
the nor -presentation of the hundi, for which 
the only consideraticn was tle debt, within 
a reasonable time amounted toa discharge 
of the entire liability ; and that the claim 
was time-barred. 


It may be noted that during the progress 
of the suit in Febrnary 1934, the other 
heirs, whohad by then compounded their 
differences with the plaintiffs, applied. to 
the lower Court (Ex. 30) for bringing them 
on the record either as co-plaintiffs or 
co-defendants. But the lower Court refused 
to exercise its discretion by adding them 
as parties. Upon the evidence, the learned 
Judge thought that although there were 
other heirs of the said Sayed Harun besides 
the plaintiffs who were entitled toa share 
in his estate and therefore interested in the 
guit for the recovery of the debt due to the 
estate, the defect due to non-joinder could 
be remedied by paesing a decree directing 
the plaintiffs to furnish satisfactory secu- 
rity for the shares of the absent heirs, the 
‘plaintiffs being entitled to only one-fourth 
share in their husband's property. On the 
merits the learned Judge found—as I 
understand his findings—that, although 
prima facie, nou-presentment of the hundi 
within a reasonable time to the drawee 
would be improper, upon the terms of the 
agreement between the parties, the defen- 
dants had agreed to pay personally the 
principal and interest, notwithstanding the 
hundi, that they never intended that the 
hundi should be presented by their credi- 
tor, that the debt was not intended to be 
satisfied by the hundi in question, and 
that limitation was saved by the acknow- 
ledgments received from the defendants, 
written under their authority by their 
gumasta in 1930 and 1931 of their Habi- 
lity to pay the idential debt sued upon. 
Accordingly, he passed a decree in the 
plaintiff's favour against which the defen- 
dants have filed this appeal. 


On the record, it seems to us that the 
view taken by the learned Judge of the 
facts is correct and must be upheld. It is 
common ground that although contempo- 
raneously with the settlement of accounts 
of past dealings the hundi was given to 
Sayed Harun in payment of a major part 
of the debt, the latter did not present the 
hundito the drawee Mallayya in Bombay. 
There is reason to believe that that omis- 
sion was deliberate. The conduct ig evi- 
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dently referable to some agreement between 
the parties. It has been established that 
the defendants had no surplus to their 
credit with Mallayya on the date when the 
hundi was drawn. Thatis what the servant 
of Mallayya (Ex. 74) has stated. It is 
significant that the defendants immediately 
after drawing the hundi did not, according 
to their gumasta, inform Mallayya of their 
having done so in the usual course cf busi- 
ness. That omission was certainly not due 
to inadvertence and was obviously due to 
the circumstance that they were indebted 
to Mallayya on the date in question. The 
suggestion that the hundi was passed with 
the intention cf satisfying a part of the 
debt, is incompatible with the defendant's 
conduct in subsequently acknowledging the 
debt and paying interest thereon. In two 
letters of June 17, 1930, and June 29, 1931, 
which we hold were written under the de- 
fendants’ directions, the latter undertook to 
pay the amount as soon as it was received by 
them from their other customers and after 
their business became more steady. Those 
letters bear no reference to the balance of 
Rs. 295 after the hundi was passed. The 
letter of June 1931 was written after that 
balance was fully paid. It is unreascnable 
to nesume that Sayed Harun, a business- 
man, would, for no assignable reason, keep 
the hundi in his office unpresented. The 
irresistible inferenceis that that conduct was 
the result of some arrangement, particularly 
when till 1932, as admitted by the defen- 
dants, the balance of Rs. 12,000 was shown 
as outstanding against them to the credit 
of the plaintiffs in their books. What that 
arrangement was, except the defendants, 
there is none to say. Sayed Haran is dead © 
and his widows are not familiar with his 
transactions. We are therefore left to judge 
what the subsequent arrangement was from 
the conduct of the parties and what the 
defendants have said. The latter in our 
opinion are not honest in their explanation. 
It is a fair conclusion in our opinion that 
the arrangement was not to treat the hundi 
as a complete discharge of the debt ree: 
presented by the sum mentioned in it, and 
not to present the hundi to Mallayya until 
further instructions. It seems from the 
course of their deulings the defendants 
were inthe habit of passing such hundis 
as securities upon transactions similar to 
the one in suit. We are, therefore, fortified 
in the view, that presumably, as pointed 
out inthe plaint, the hundi was intended 
to serve as collateral security merely. Con- 
sequently, the plaintiffs could notwithstand- ` 


_.. Muhammadan debtor. 
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“ing the hundi sue on the original considera- 


tion represented by the debt. 

We agree with the lower Court upon the 
evidence of the plaintiff's own servant who 
received the two letters of acknowledgment 
that they were given by the defendants 
expressly in reply to a demand from the 
plaintif’s husband, and do contain express 
acknowledgments of the debt and liability 
to pay. It was said in the evidence of the 
defendant Bapurao (Ex. 52) that the 
gumasta was not authorized to write such 
letters, that important letters of business 
were entirely written by Bapurao himself 
and that the letters, Exs. 54 and 55, were 
not written at his dictation. The defen- 
dant could have been corroborated by his 
gumasta, but he has been kept back. The 
, accounts, too, have not been produced. It 
seems to us therefore that prima facie this 
action to recover the debt due to the estate 
of Sayed Harun was within time. In the 
above view of the matter, itis clear that 
non-presentment of the hundi within a 
reasonable time cannot be urged to defeat 
the claim cn the debt. 

The question that presents real difficulty 
is in regard to the frame of the suit, It is 
obvious that if this action was to recover 
a debt due tothe estate of a deceased 
Muhammadan, those alone who represent his 
‘estate could bring it. The contention of 
the defedants in that respect was two-fold: 
first, that the estate of the deceased Sayed 
Harun was not completely and fully repre- 
‘Sented by his widows in the absence of other 
-heirs of Sayed Harun’; and secondly, that 
this being a suit for the recovery of a debt 
through Uourt due to the estate of the said 
Sayed Harun, no decree against the debtor 
could be passed except on the production 
by the person claiming to be entitled to the 
debt, of a probate or letters of administra- 
tion or a succession certificate, showing his 
title to represent the estate. 

On: the first part of the defence, the deci- 
sions of our Courts are somewhat inconsis- 
tent and not uniform. We were referred to 
several authorities showing conflict of view 
-in regard to the right to represent the 
estate of a deceased Muhammadan by some 
of his heirs. Those authorities dealt with 
suits instituted by creditors themselves 
against only snme of the heirs of a deceased 
The view of the Oal- 
cutta High Court as expressed in Muttyjan 
v: Ahmad Ally (1), was that’any creditor cf 
a deceased Muhammadan could sue any 
one of the heirs in possession of the whole 
(1) 8 O 370; JOOL R 346, ae 
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or any part of the estate, without joining 
the other heirs, and that in that suit he 
could claim not only the defendant's share 
of the debt but the entire debt due from 
the estate. The reasoning underlying the 
Calcutta case was that the creditor's suit 
was an administration suit and that an heir 
of a deceased Muhammadan in possession of 
his estate could represent the other heirs. 
That was also the Bombay view as ex- 
pressed in Khurshetbibi v. Keso Vinayak 
(2) and Davalava v. Bhimaji Dhondo (3). 
In the latter case upon a review of autho- 
rities, Ranade, J. came to the conclusion 
that the heirs of a deceased Muhammadan, 
who were not parties to the suit on a 
mortgage, were bound by the decree for 
possession passed in favour of the mort- 
gagee against some of the heirs in possession. 
There a Muhammadan died leaving a 
widow, a minor son and two daughters. 
After his death a suit was instituted by the 
mortgagee from the deceased against the 
latter's son represented by his guardian 
mother, claiming possession of the land 
mortgaged to him as owner under a gahan 
lahan clause inthe mortgage. The widow 
was in possession of the estate, and a decree 
ex parte was passed directing her to deliver 
possession of the land to the mortgages, 
and he was accordingly put in possession. 
It was held that taedecree was binding on 
the daughters though they were not parties 
to the suit, and that they were not entitled 
to redeém the mortgage as against the 
mortgagee or a purchaser from him. -The 
other cases referred to, such as Aga Gulam 
Husain v. A. D. Sasoon (4). were cases aris 
ing from partnership, and it was held that 
a decrees against some of the heirs bound 
the entire body of heirs on the principle 
of implisd representation. There is no case 
of our Court directly bearing upon the 
point under consideration, namely, the 
right of some of the heirs to recover the 
entire debt due to the estate of a deceased 
Muhammadan. 

The Madras High Oourt adopted the above 
view of the Bombay High Uourt in the 
earlier decisions. Both in the Full Bench 
case in Abdul Majeeth v. Krishnamachariar 
(5), that Oourt followed the Allahabad 
High Oourt in holding tbat asale effected 
to pay of a debt due from his estate by 
some of the heirs of a deceased Muhamma- 

(2) 12 B 101, 

(3) 20 B 338, 

(4) 21 B 412. 3 

(5) 40. M 243; 40 Ind. Oas. 210; A I R1918 
Mad. 1049; 32ML J195; 1917) M W N 346;5L 
W 776 (F B). ' 
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dan who may be in possession of the whole 
or part of the estate was binding on them 


to the extent of their share only and did 
not bind the other heirs. The reasoning of 


that decision proceeds on the ground that 


under Muhammadan, Laweach heir inherits 
a separate and distinct share and that the 
theory of representation is unknown to 
the Muhammadan Law, or in other words 
‘one heir does not represent the oiher 
heirs: see Dallu Mal v. Hari Das (6) and 
Manni Gir v. Amar Jati (7). It is obvious 
that if the estate vested immediately on 
the death of a Muhammadan in each of 
his heirs in proportion to his share accord- 
ing to the Muhammadan Law on account of 
several inheritance, the theory of represen- 
tation Gan have no place. A third ground 
in support of that view might be found 
in some of the cases where the question 
of representation has come up for decision. 
In Ahinsa Bibi v. Abdul Kadir Saheb (8), 
the question did not directly arise, for the 
Court was dealing with the question of 
discharge of the promisor by payment or 
offer to some of the promisees. ‘Lhe follow- 
ing observations, however, in regard to the 
indivisible character of the right or interest 
acquired upon legal devolution of the estate 
of the deceased on his heirs are interesting 
(p, 85%): é 

“When a right accruing to a single person from 
a covenant in his favour devolves, on his death, 
on two or more of his heirs in several shares, no 
‘question can possibly arise as to whether the cove- 
nent was joint or several, and the only difference 
caused by the death ofthe covenantee is that the 
cause of action which resided in one person, is by 
operation of law, transferred to a numberof parce- 
ners, who, as observed by Tindal, O. J. in Decharms 
v. Harwood,(9), constitute one heir.” 

The earlier view of implied representa- 
tion was not foilowed in the later decisions 
of this Uourt. In Sitaram V. Shriahar (10), 
the Court was dealing with a payment made 
by the mortgagor due on the mortgage to 
one of the heirs of the mortgagee, with- 
out the concurrence of the rest, and it 
was beld that it did not amount to 4 
valid discharge. The grounds stated in 
the judgment of Chandavarkar, J. are 
these (p. 2901): mn 
' “The right which the several heirs jointly get 
on the mortgagee’s death to enforce the mortgage 
js a right created by law in consequence of the 
` (6) 25 A 263; A W N 1901, 75. 

(7) 58 A 594; 160 Ind, Cas. 1030; AI R 1936 All. 
94; 1936 ALJ 431, 1986 ALK 216; 8 R A691. 

(8) 25 M 26, 

(9, (1834) 10 Bing. 526 at p. 529; 4 M & Scott 400; 
3LJ.0 P 198, 

(10) 27 B 292;5 Bom. LR 91, 
- *Page of 25 M.—[Ha,] 

{Page of 27 B.—LHd.] 
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devolution upon them of the single and indivisible 
right which the mortgagee hadfas the sole promiage 
and not in consequence of their being ‘joint pro- 
misees. 

The reasoning underlying the decisions 
of the Allahabad High Court that each 
of the several heirs in possession of the 
assets is, to the extent to which he isin 
possession, a legal representative of the 
deceased person, and no one of them 
represents the entire assets or estate of 
the deceased person, seems to have been 
approved in the later decisions of this 
Court, ‘such as Mirkha v. Bhagirathibai (11) 
and Lala Miya v Manubibi (12). That 
view has the merit of being in unison 
with that of the other High Courts in India 
and is, in my View, in accord with the 
spirit of the Muhammadan Law. In 
Mirkha v. Bhagirathibai (11), the question 
arose whether a money decree obtained 
against the estate of a deceased Muham- 
madan in a suit by a creditor against some of 
his heirs was binding against the. heir 
who was not a party tothe suit in which 
the creditor's decree was obtained. The 
Court held that the heir who was not made 
a party was not bound by the creditor's 
decree ag the other heirs did not represent 
her interest. There the Court stated that 
the rule of representation derived from 
Hindu Law was not applicable to 
Muhammadans as was donesin Khurshetbibi 
v. Keso Vinayak (2), where the theory of 
substantial representation, derived from 


Hindu Law was applied to Muhanmadans. 


Such ‘an application, the Oourt thought, 
was opposed to the principle underlying 
the decision of the Full Bench in' Isap 
Ahmed v. Abhramji Ahmadji (13). It may 


. be noted that the case in Davalava v. 


Bhimaji Dhondo (3), was expressly referred 
to and discussed. Ths theory put forward 
that creditors’ suits against the heira in 
possession should be regarded as adminis- 
tration suits binding on all the heira was 
expressly discarded on the authority in 
Jafri Begam v. Amir Muhammad Khan (14). 
The case in Khiarajmal v. Daim (15), 
was also referred to as showing that the 
special rule as to representation. by manae 
gers of joint families of Hindus could not 
be applied to a case where a creditor of 


(11) 43 B 412; 51 Ind, Cas. 18; A I R 1919 Bom. 61; 
21 Bom. L R 329, : 
- (12) 47 B712; 73 Ind. Oas, 246; A I R1923 Bom, 
411; 24: Bom L R 408, : 

(i3) 41 B 588? 41 Ind. Oas. 761; AI R 1917 Bom, 
254; 19 Bom L R 579(F B.) 

(14; 7 A 822; A W N 1885, 248 (F B). 

(15) 32 O 295; 321 A 23; 8 Sar. 734; 1 OL J 584; 
90 WN 201 (PQ) 
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a deceased Muhammadan sought to recover 
his debt from some of the heirs of the 
deceased. It is, therefore, clear upon the 
recent decisions of this Court, the abstract 
ratio cecidendi of whicn binds us, that a 
creditor of a deceased Muhammadan could 
himself institute a suit against some of the 
heira of a deceased in possession of his 
‘property to recover’ the debt, and succeed 
only to the extent of the skare of the debtor's 
heirs who are parties to the action. 
The question here is whether that pro- 
position could be -applied to the claim 
made by only some of. the heirs of a 
creditor to recover the debt due to the 
estate of a deceased Muhammadan. Weare . 
inclined to hold that having regard to 
- the unity of the title and unity of interest 
-~of the entire body of heirs, some of the 
‘latter cannot represent the other heirs, 
_ atid therefore a suit by some heirs to 
recover a debt due to the estate of the 
“deceased will be defective on the ground | 
zof absence of title or lack of representation 
“in the heirs who sue. Such asuit essentially . 
: must be on behalf of 
-of heirs and must conform to the requirements 
-of the law. If there is a devolution of the 
.Tight to recover one diatinct and entire 
.debt upon the death of the decéased Muham- 
madan who was a single promisee, -the 
_yight devclved ` would also’ ‘be -single 
“and: indivisiblé. The law’ will ` not 
enable. different. shares to. institute.. dif- 
ferent actions «on that- debt-in. proportion 
“to theirrespectiveinterests=in the ‘estate of 
“the: deceased,  ‘Vhé pi inbiple. of joint action 
“by joint ;promisees: will, in our Opinion; apply . 
“by analogy where. the-owner of a ‘single 
“right dies‘and is succeeded ‘by several heirs. 
“According “to Tindal, C.J. in Decharms .. 
“Ya Harwood. (9), “geveral co-héirs constitute 
one heir and are-connected together by the 
‘unity of interest-and unity of title.” Some 
‘only of. the several’ heirs’ of a decéased 
„Muhammadan cannot, therefore, enforce a 
-debt without the concurrence of the rest-so-as 
to give a valid discharge tothe debtor. The 
necessity of that concurrence is, as is suffi- 
‘dietitly obvious, to avoid multiplicity” of 
‘actions against the debtor. Therefore we 
think that in an acticn to recover à debt |” 
` the claimants must, in the first instance, 
resent the tctality of the ‘estate of the - 
deceased and the interests of his heirs. 
‘ It has been urged that the Court below 
“could have removed the defect upon the 
application. of Some of the heirs who had 
‘applied to the Court to make them parties. 
although the powers of the Court under 
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O. I, r. 10, Civil Procedure Code, are wide 
enough to add parties to a suit or proceed- 
ing, merely because a person claims to be 
interested in a suit and wants to be added 
asa party, the Oours would not ordinarily 
without the concurrence of the plaintiff 
make him a party. We do not find faalt 
with toe rejection of the application to add 
parties in view of the attitude of tne plaint- 
iffs. It appears, however, after the appeal 
was filed by the defendants, one of the 
plaintiffs died, and as her legal represen: 
tatives, the remaining heirs of the deceaséd 
Sayed Harun, have been made co-respond- 
ents to this appeal. But even the fact 
that all the heirs are represented in the 
appeal does notsolve the initial ditficulty 
due to the want of certificate of represene 
tation obtained in proper form as required 
by s. 214, Succession Act. That section 
deals with the recovery of a debt througn 
` Court due to a deceased Muhammadan, 
and according to its provisions, such a 
suit is barred unless the claimant produces 
a certificate granted ander s. 31, ors. 32, 
Administrator-General’s Act, 1913, or a suc- 
Cession certificate granted under Part 10, 
Succession Act, 1429, or a certiticate granted 
under the Succession Certiticate Act of 
10689, and having tne debt specitied therein. 
Unless, it were possible to hold that the 
plaintiffs represent, upon the production 
of “a proper certidGaté, the estate of Sayed 
Harun, it is not possible to‘pass a decree 
for the entire debs in toeir favour. 

“The question is, whether having regard 
„to the defect in proGedure, the claim of.the 
_ estate, to recover the debt should be defeat- 
ed. Mr Thakor for the respondents has cone 
ceded thaf upon the claim to recover a debt 
„due to a deceased Musammadan, a Civil 
Court cannot pass a decree without a cer- 
titicatè; and ke has urged that that ‘difficulty, 
as well as the difficulty arising from the 
provisions of s. 22, Limitation Act, by 
reason of bringing tne otner neirs as parties to 
the appeal, could be obviated if he was given 
time to produce the certificate contempiated 
„bys. 214, Succession Act. Oa the other 
- hand, it is strenuousiy contended for the 
` apPellants-defendanis that the negligence 
of the plaintitts or their omission to follow 
the legal procedure to recover the debt 
should not be allowed to prejudice the 
_defence even if based upon a technical plea. 
“There is no doubt that the provisions of 
.6. 214, Succession Act (XXXIX of- 1925) 
govern the procedure in sucn cases. ‘Those 
` provisions as interpreted by several deci- 
sions merely emphasize that the Court can» 
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not pags à final decree in the absence of a 
Certificate. Merely because a suit is insti- 
tuted without acertificate, it does not debar 
‘the plaintiffs from producing the certificate 
before the decree is passed. ‘Lhere have 
been instances where a Court has deferred 
passing a decree pending the production of 
-& proper certificate. It has been argued 
for the appellants that as there was a 
defect in the institution of the suit by reason 
of the omission to produce a certificate along 
with the plaint, the suit could not be 
regarded as having been properly filed 
when it was originally registered, and that 
for the purpcse of limitation, the suit could 
be regarded as properly instituted only 
when the certificate is produced. No authc- 
rity has been cited in support of this view. 
In Kammathi v. Mangappa (16), it was held 
that where the Oourt considered that a 
Certificate was necessary, it was enough to 
produce the certificate before the decree: 
see also Raichand v. Jivraj (17) and 
` Chandra Kishore Roy v. Prasanna Kumari 
(18). In Gulshan Ali v. Zakir Ali (19), 
the Court observed that there was no pro- 
* vision of law which required that a certifi- 
cate must be filed along with the plaint, 
and that an ‘opportunity should be given 
to the plaintiffs for obtaining and 
producing one. With respect we agree 
with that view. In the circumstances of this 
case, and having regard to the fact that an 
earlier attempt was made by the other 
` heirs in February, 1934, to be brought on 
the record when the claim was not barred 
by time, the plaintiffs, we think, should 
be given an opportunity to remove the 
defect resulting from the omission to proe 
duce a certificate. Itis manifest that tne 
lower Court in passing a decree upon this 
action for debt due to the estate of a de- 
ceased Muhammadan without a certiticate 
acted without jurisdiction. We therefore 
set aside that decree and remand this case 
tothe lower Court for passing a fresh decree 
for the plaintiffs if they produce a certificate 
of representation to the estate of the 
deceased Sayed Harun, within six months 
from the date of the receipt of the papers 
by the lower Court. On failure to furnish 
such a certificate within the time allowed, 


(18) 16 B 454. 

(17) 33 Bom. L R 1372; 135 Ind. Cas. 421; AIR 
1932 Bom. 13; 56 B 65; Ind. Rul. (1932) Bom. 69. 

(18) 38 IT A 7; 9 Ind. Oas. 122; 38 O 327; 15 O0 W 
121; 130 L J 58; 9M L T71; 091) 2 M WN 30; 
8A Dj 96; 13 Bom. LR 67; 21 ML J116;4 Bur. 
LT65(PC,) 

_. (19) 42 A549; 57 Ind. Oas, 55; A I R 1920 All. 

189; 18 A LJ 666. 
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the -suit shall be dismissed. As this result 
hus been brought about by the negligence of 
the plaintiffs, we think that they should 
bear the costs of the defendanis through- 
out. 

D. Case remanded. 
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ZIAUL RAHMAN AND OTHERS — 
DEFENDANTS—APPELLANTS 
versus ` 
Musammat GANGA DEI, PLAINTIF 


AND OTHERS—DEFEN DANTS—RESPONDENTS 

Agra Tenancy Act (III of 1926), s 3 (2)— 
Cultivation of fodder and vegetables, if agri- 
cultural purpose—Interest—12 per cent. per annum 
held reasonable—Higher rate when justified— 
Usurious Loans Act(X of 1918), 8. 3 (1)—“ Reason 
to believe”, meaning explained. 

Oultivation of fodder and vegetables does not 
make the land agricultural within the meaning of 
8. 3 (2), Agra ‘Tenancy Act. Such use is not for 
agricultural purposes but for horticultural purpose. 

Prima fucte 12 per cent. per annum may be 
taken as a fair, proper and reasonable rate of 
interest, in the absence of special circumstances 
justifying higher rate, Gajraj Singh v. Muham- 
mad Mushtag Ali (1), Narain Das v, Abinash 
Chandra (2) und Ram Baujhawan Prasad Singh v. 
Nathuram (3), followed, F. A. No. 532 of 1934, 
and F, A, No. 175 of 1933, referred to. 

Oircumstances which would justify a higher 
rate are, for example, the fact that the security 
offered was of doubtful value and the mortgagee 
might wellexpsct a higher rate because he. ran 
the risk of not getting back his principal. The. 
fact that the sum advanced was taken for- the 
purpose of paying off a mortgage decree does not, 
however, justity tne claim for interest at a higher 
rate, since this would indicate that the mortgagee 
took advantage of the dilticull circumstances in 
which the mortgugor was placed and accordingly 
extracted a higher rate. It is for the plaintiff to 
show that there were special circumstances under 
which a higher rate was justified. 

The expression “reason to believe’ in s.3 (I), 
Usurious Loans Act, does not require that there 
should be evidence on the point pefore the Court, 
dt is sutticient that the Court should have reason 
to believe by taking judicial notice under the 
appropriate provisions of the Evidence Act, 


F. O. A. from the decision of the First 
Oivil Judge, Meerut, dated October 26, 
1936, 

Mr. Panna Lal, for the Appellants. 

Mr. S. N., Verma, for the Respondents. 


Bennet, J.—This is a first appeal b 
defendants Nos. 1 to 4 out of six detendants. 
‘Tae suit was brought by Musammat Ganga 
Dei, widow of Baankar Lal, as the sole 
plaintiff for enforcement of a hypothecation 
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bond dated November 25, 1927, executed 
by Dr. Gul Ahmad, father of the six defen- 
dants, of whom three are sons and. three 
are daughters. The bond was for Rs. 15,000 
, at 13 annas per cent. per mensem compound 
interest withsix monthly rests. The pro- 
-perty mortgaged consisted of house 
property in the city of Meerut. Dr. Gul 
Ahmad is dead. The lower Court decreed 
_ the suitin full for the plaintiff. 


. The main point taken by the appellant- 
defendants is that they are agriculturists 
and are entitled to the benefits of ss. 5 
‘and 30, U. P. Agriculturists’ Relief Act. 
The s. 5 to which they refer, is not correct 
and s.3 is intended. This is the main 
argument in the appeal before us. Ins. 3 
„there is provision for the Court to allow 
“instalments in passing a decree, and in 
B. 30 there is provision for reduction of 
the interest on a loan to certain rates in 
the Schedule. The claim of the appellants 
is that their father Dr. Gul Ahmad and the 
appellants both come under the definition 
„of an-agriculturist in s.2 (2) (f) of the 
-Act as persons who pay rent for agricul- 
tural land not exceeding Rs. 500 per annum. 
-Under s. 8 (1) of the Act itis provided as 
follows : ae 
` “No person shall be deemed to be an agriculturist 
forthe purposes ofthis Chapter unless he was an 


agriculturist both at thetime of the advance of the 
loan as well as at the date of the suit.” 


It is necessary therefore for the defen- 
-dants to prove two things: (1) that Dr. 
‘Gul Ahmad was an agriculturist on Novem- 
„ber 25, 1927, the date of execution of 
the hypothecation bond; (2) that the 
‘defendants were 
date of the suit on July l=, 1936. 
Evidence was produced on both points 
‘by the defendants and the evidence has 
not been believed by the Court below. 
-The evidence has been laid before us by 
the learned Counsel for the appellants. In 
regard to Dr. Gul Ahmad it is admitted 
by D. W. Khalil Ahmad, on p. 7, line 29 
‘that ‘Dr. Gul Ahmad was a dentist in 
Meerut. It is alleged by this witness 
that he had some zamindari near the Delhi 
‘Gate. of Meerut -and-a grove and that 
he used tocarry on cultivation of khud- 
kusht and had ploughs and cattle. D. W. 
Jagannath, on p.6 states that he has been 
the patwart of Meerut which is the 
agricultural villagein question for tho last 
13 years before his deposition in 1936 and 
that would take him to 1923 and therefore 
cover the year in question of the execution 
,of the document in November 1927, which 
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was the Fasli year 1335. Jagannath states 
that Dr. Gul Ahmad used to cultivate land 
through his labourers. He does not con- 
firm the stalement of Khalil Ahmad that 
Dr. Gul Ahmad wasa zamindar or had 
khudkasht. On the top of p.7 the patwart 
says that he cannot give the numbers of 
the plots which Dr. Gul Ahmad used to get 
sown by his labourers, norcan he give the 
year when this was done. The patwar 
says that the plots in question were outside 
the Delhi Gate of Meerut. A list of 
zamindars in this gasba Meerut is printed 
on pp. 23 and 24 but it doesnot give the 


-members of this family as holding any 


zamindarit share. For Dr. Gul Ahmad; 
reliance was placed by learned Counsel 
on three documents. On p. 25 there is an 
extract of the khasra of qasba Meerut for 
1334 Fasli (wrongly printed as 1335 Fasli). 
This shows three numbers of which 
khasra No. 1321, area 1 bigha 19 biswas 
wassown with fodder {chari juar) and 
the tenant-in-chief was Azizul Haq, the 
sub-tenant was Abdur Rahman Sheikh. 
Both of these persons were entered ‘‘as 
sheretofore,” that is they had been previous 
tenants. Inthe column of remarks there 
is t: i Ty: 

gern ae pj ASEAN, Bakhsh, Sheikh 
of the village under-sub-tenant on arent of Rs. 15 


“a year.” 


. There are two other numbers entered, 
3095 and 3097, area l biswa and 17 biswas. 
These are both shown in col. 22 as. land 
-which was without crop and Gul Ahmad is 


shown asthe under-sub-tenant ona rent 


of Rs. 7 for one year. On p. 27, there is an 
entry from the khasra for. the following 
year 1335 Fasli which shows “as again 


. grown in No. 1321 and Gul Ahmad Sheikh 


as heretofore in the column of remarks,” 
This indicates that he was again the 
The same entry is 
repeated in 133t-Fasli with the difference 
that the crop grown was briojals which 
were irrigated from some well. Now tne 


' criterion laid down in the Act for an 


agriculturist is the payment of rent for 
agricultural land. Two questions arise in 
this connection. Is it proved that the 
land was agricultural land and is it proved 
that rent was paid by Gul Ahmad for 
it? If the entry is correct, Gul Ahmad 
would pay his rent to Abdar Rahman who 
is shown as the sub-tenant of No. 1321 
and, Gul Ahmad would pay his rent for the 
other two numbers to Shahzad Zarigar 
whois shown asthe sub-ienant of these 
two numbers. Neither of these two persons 
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are produced to prove “that there was any 
such payment of rent by Gul Ahmad and 
no reason is given for their non-production. 
The originals of these khasras are in the 
Tahsil, Itis avery remarkable point that 
the raiwari .says that he is not able to give 
the numbers of the plots. © 
Now if these entries were genuine entries 
the defence: might have proved this by 
-sending for the original khasras from the 
Tahsil and showing them to the paiwari 
and asking him if those entries in the 
column of remarks ofthe name of Gul 
“ Ahmad were in his handwriting. It would 
also. have been apparent to the Court whe- 
ther those entries were-or were not in 
the same handwriting as the rest of the 
entries. This course was not adopted by 
the defence. It is obvicus that it is quite 
. possible tohave such an addition made 
to column 23. of the khasra by an 
unauthorized person because.in the case 
cf an under-suk-tenant the entry is not 
carried into a correspcnding entry in 
the khatauni. Inthe case cf tenants and 
suk-tenants, the entries are carried frcm 
the khasra into the khatauni and therefore 
an alteration in the khasra would have 
to be accompanied by a corresponding 
_ alteration in the khatauni. We have noted 
that the patwari is vague about this matter 
of Dr. Gul Ahmad asthe patwari dces 
not know the numbers although the 
numbers are supposed to haye been entered 
by the patwari, The other: witness, Khalil 
Ahmad, is still mcre vague because 
he stated that Dr..Gul Ahmad was a 
zamindar and that is obviously incorrect 
and is not. supported by the patwari, 
It appears to us that it is not proved that 
Dr, Gul ALmad -did cultivate these num- 
bers at all. Apart from that it would 
appear that the alleged cultivation. was 
merely of fodder in one case and of vege- 
tables in another, and it dees not appear 
that such cultivation would make a land 
agricultural within the meaning of the 
-Agra-Tenancy Act, 1926, The Agriculturists’ 
- Relief Act, s. 2 (9) states that “land” shall 
have the seme meaning as jin ihe Agra 
Tenancy Act of 1626, Now that Act in 
“8, 3 (2) states that : 
“land? dces not include land for the time being 


occupied by dwelling houses or manufactories or 
appurtenant thereto,” 


‘Dr, Gu] Ahmad was a dentist residing 
‘in Meerut, If he had a plot; of land for 
-grcwing fcdder and vegetables, it .wculd 
appear prima facie that such aplct of land 
‘was: merely appurtenantto his house as a 
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garden, whether that garden was adjcining 
his house or at a distance. The use of a 
small plot of land for such a purpcse 
certainly does not imply that the man who 
uses it is using it fı r agricultural purposes, 
Such a use is not for agricultural purpose 
but for horticultural purpose, We now 
come to the evidence designed to show that 
the defendants were agriculturists at the 
date of suit, July 18,1936. This evidence 
consists partly of a dccument Ex, D on 
p.21 which purports to be a lease exe- 
cuted by one Abdul Hamid in favour of, 
defendant No. 1 who is of full age and 
his two minor brothers under the guardian- 
ship of Rashid Ahmad. This sets out that 
two numbers in area 1 bigha 13 biswas 
were leased for one year on Rg, 20 rental 
for cultivation to these defendants, 
There was anentry of these two members 
originally as 1295 and 1778, and 1295 is 
obviously altered to 1795. The lease 
purports tohave been executed on June 
z0, 1925. Abdul Hamid who was the alleged’ 
grantor of the lease is not produced and 
no explanation is given, His name is 
shown asone of a largenumber of cc- 
sharers in holding No, 2 of the khewat 
Ex, E on pp. 23 and 24. D, W. Wahid-ud- 
din, on p. 8 states that he is the scribe 
of this lease, but he denies that he made 
any correction in the papers. Now as 
the lease was for one year, 1343 Fasli, it 


-terminated on June 30, 1936. The suit was 


brought on July 18, 1936, and even if the 
lease had been genuine, its period had 
terminated before the suit began. The 
only evidence of any actual cultivation was 
given by D, W., Rashid Abmad, and he 
stated that the lease was executed in bib: 
presence and said : k 

“These plots have not yet been cultivated (then 
said), some jocrop was raised on them...... There 


‘is no crop on these plots now. Ido notknow what 


is kharif or rabi. The crop was raised on these 
plots about four months ago, The jo crop was 
sown onboth these plots. The crop of jo was cut 
about four months ago. The jo crop was cut in 
July, 1936, andit was sown three or four months 
before. lam the guardian ad litem of defendants 
Nos. 1l ‘to 3. I have maintained an account of 
raising this crop. I spent about Rs. 10 over 
this cultivation. I cannot produce that account 


to-day.” 


The deposition was given on October 
28, 1936. The Oourt below has . pointed out 
that it is absurd to say that barley which 
is a winter crcp grown in the rabi 
could possibly be cut in July. Obviously, 
the witness is a stupid person who -is 
telling stupid lies. We agree with the 
Court below that it is not proved that 
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the -defendants were agriculturists at 


the time of the suit. The case there- 
fore, for the application of the Agri- 
culturists’ Relief Act has not been 


established by the defenca and the appeal 
on this point must fail, There remains one 
further point in regard to the rate of 
interest. The lower Court was extremely 
brief on this point and merely stated : 

“I do not see how the rate of interest was exces- 


sive. No evidence has been adduced by the defen- 
dants on this point.” 


We consider, however, that the matter 
may be approached from the point of view 
of a ruling of this Court in Gajraj Singh v. 
Muhammad Mushtaq Ali (1), where it is 
laid down on p. 173 in regard to the number 
of cases : 

- “But in our opinion they furnish a sufficient guide 
to us for holding that prima facie and in the absence 
of special circumstances to the contrary the rate 


12 par cent, per annum may be taken as a fair, 
proper and reasonable rate." 


On p. 172 there is a reference to the rate 
of 12 per cent. per annum simple in the 
absence of special proof of legal necessity 
as laid down by their Lordships of the 
Privy Council in Narain Das v. Abinash 
Chandar (2}} We may also refer to the 
raling in Ram Bhujhawan Prosad Singh v. 
Nathuram, 71 Ind. Oas. 933 (3) where their 


Lordships upheld the same rate 1 per cent. 


per month simple interest as “a fair com- 
mercial rate in the absence of special 
circumstances justifying a higher rate. 
In these’ cases it appears that the Courts 
based their conclusion that this 12 per cent. 
simple interest per annum was atair rate 
on taking judicial notice of the cireum- 
stances of commerce. Learned Counsel 
argued that this was a matter for the 
defence to prove by producing evidence. 
We do not think that this has been the 
view of the Courts which we have mentioned, 
that is, their Lordships of the Privy Council 
and the Allahabad High Court. The parti- 
cular rulingin question reported in Gajraj 
Singh v, Muhammad Mushtaq Ali (1), has 
been followed in the following unreported 
cases by this Court: First Appeal No. 532 of 
1934 Jagun v, Rameshar, decided on Novem- 
_ ber 11, 1937, and First Appeal No. 175 of 1933 


(1) (1934) A L J 170 at p.173; 147 Ind. Oas. 424; A 
IR 1933 All 913; 56 A 283; 6 R A 476. 

(2) 21 A LJ 201; (9 Ind. Oas. 273; A I R 1922 P O 
347; 16 LW 780; (1922) M W N 791; 4UPLR 
(PO) 111;270 WN 299; 31ML T2l7; 44M Ld 

- 728; 37 0 L J 457 {P O.) 

(3) 50 IA 14; 7L Ind. Oas. 933; A IR 1923PO 
37;2 Pat, 285; 4 PLT 29; 32 MLT12; 44M 
L J 615; 25 Bom. L Ri68; (1923) M W N 382; 33 
O LJ 35; 18 LW 767;1 Pat, LR 445; 28 OWN 
446 (P 0.) 
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Musammat Sundar Kuar v. Gokaran Nath, 
decided on April 23, 1936. Turning to the 
Usurious Loans Act, Act X of 1918, s. 3 (1) 
lays down “where the Court has reason to 
believe (a) that the interest is excessive”, 
the Court may reduce the rate. Now the 
expression “reason to believe” does not 
require that there should be evidence on 
the point before the Court. It is sufficient 
that the Court should have reason to 
believe by taking judicial notice under the 
appropriate provisions of the Evidence Act. 
Accordingly we apply the dictum of this 
ruling: Gajraj Singh v, Muhammad Mushtaq 
Ali (1). It is therefore on this principle 
for the plaintiff to show that there were 
special circumstances under which a higher 
rate was justified. Learned Oounsel for 
the plaintiff alluded to the fact shown by 
the mortgage deed on p. 16 that the major 
portion of the sum advanced was taken 
for the purpose of paying off a mortgage 
decree in Suit No." 115 of 1927 against 
Dr. Gul Ahmad. Now if a higher rate is 
to be justified on the ground of the neces- 
sity of Dr. Gul Ahmad in paying off this 
decree, this would indicate that the mort- 
gagee took advantage of the difficult 
circumstances-in which the mortgagor was 
placed and accordingly extracted a higher 
rate. The dictum in the ruling is not 
intended to justify a higher rate on such 
grounds. Oa the contrary, in our opinion, 
what the dictum means is that circume 
stances which would, justify a higher rate 
are for example the faét that the security 
offered was of doubtful value and the mort- 
gagee might well expect a higher rate 
because he ran the risk of not getting back 
his principal. In the present case the 
property mortgaged was house property in 
the city of Meerut and the sum advanced 
was Rs. 15,000. The plaintiff has allowed 
the mortgage to run from 1927 to 1936,a 
period of nine years, and the interest which 
she now claims has accumulated to about 
Rs. 20,000 more than the original principal 
of Rs. 15,060. It is obvious, therefore, that 
she considered that the property was ample 


security for the amount originally advanced. 


Learned Counsel argued that her husband 
was murdered in January of 1932, and this 
might have delayed her in bringing the 
suit. She secured a certificate for realizing 
her debts from the District Judge on 
August 29, 1932, and it was not until nearly 
four years after that she brought . the 
present suiton July 18, 1936. It was, there- 


‘fore, not on account of the murder that she 
. delayed in bringing the suit. 


T 
"Uridér the’ circumstances we consider that 
this case may well be governed by the 
12 per cent. simple interest rule and accord- 
ingly we allow this appeal to this extent 


that wə reduca the rate of interest from ` 


18 annas pér cent. per month which is 
93 per cent. per annum. to 12 per cent. 
per annum’ simple interest. The result 
will be to give a comparatively small 
Teductión in the interest on the decree of 
thie Court below. © As the appellants have 
substantially failed, we allow costs of this 
appeal to’ thé . plaintiff-respondent, Musam- 
mat Ganga Dei. - 4 

“2. Order accordingly. 


eed 
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-> MOHAMMAD AKE AR KHAN— 
Da “RREPONDENE ` 
, Limitation’ Act (IK of :1808), Sch. I, Arts, 109, 
1L0—Held on facts that -eutt'was governed by Art. 109 
and not by Art. 120 and that the plaintiff ‘was entitled 
to claim prcfits only for three years prior to suit. 
4 In the year 1917.4 person executed a mortgage 
with possession of vertin properties in favour of 
the plaintiff. Without taking- the- possession the 
_ property wae leased: to thé mortgagor .for the term 
of the mortgage at a rent which represented the 
interest on the mortgage amount. In 1920 the 
defendant who had obtained a money decree against 
the mortgagor, executed his decrees and attached the 
‘mortgaged property.: In these execution proceedings, 
a Receiver was appointed by the Revenue Court and 
the possession was delivered tohim in 1927. In 
,1928, the properties were leased out by the Receiver 
‘for a term of one year which was continued from 
time to time. In 192% the plaintiff instituted a suit 
cagainst- the mortgagor, the defendant and the 
lessees, asking that ıt might be declared that the 
land was not liable to attachment at the instance 
of the defendant and asking for possession of the 
‘land by ejectment of the Receiver. There was, 
“however, no claim fur damages in respect of the 
. possession taken by the Receiver. The suit went up 
‘to the Privy Council where it was decreed in 
A 1933 and “the plaintiff was declared to be entitled 
to possession, On August 2, 1933 however, the 
vplamtif brought another suit against the defendant 
. alone andthe case made against him by the amended 
, plaint was that the defendant who had obtained a 
decree against the mortgagor in the Revenue Courts 
had obtained the attachment ofthe property Without 
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caring to find out whether the properties were 
attachable or not and without reserving the right 
of the plaintiff as mortgagee. The plaintiff alleged 
that this was anillegal act for which the defendant 
was liable to pay to the plaintiff ‘the sum equivalent 
to the price of the produce as damages which should, 
have accrued to the plaintiff from the land in 
dispute." Certain sums were mentioned in the 
plaint as due upon this basis for the period 1997 
to 1933, according to the record of crops kept by the 
village accountant or patwari: 

.Heid, that the suit was governed by Art. 109 and 
not by Art. 120, Limitation Act, and that the. 
plaintiff was entitled to claim profits only for three 
years prior to the institution of the suit. Saroda 
Prosad Chatterjee v, Saudamini Debya (1), and Saraj, 
Ranjan Choudhury v. Premchand Choudhury (2) 
referred to. 


Messrs. L. Cohen. K. C. and J.M. Parikh, 
for the Appellant. : 

Messrs. ‘4. M. Dunne, K. C. and W. 
Wallach, for the Respondent. 

Sir George Rankin—This appeal is 
brought by the plaintiff from a decision 
(May 23, 1936) of the Court of the Judicial 
Commissioner for the North-West Frontier 
Province affirming a decree of the Subordi- 
nate Judge of Peshawar, dated March 25, 
1935, whereby the appellant was awarded 
Rs. 8,110. The appellant complains of this 
sum as inadequate; partly but not solely, 
on the ground that a three-year period of 
limitation has been applied to his’ claim 
and not a six-year period under Art, 120 
of the Schedule to the Limitation Act’ of 
1908. .. pk a 
_ On Mach 12, 1917, one Sohbat Khan, who 
was the.iowner of a considerable-area of 
land. in~.the. village of Sheikhu in the 
Peshawar District, mortgaged 1,011 kanals 
8 marlas of his land to the appellant and 
his brother. ;The mortgage was for a term 
of ten years and was a mortgage with 
Possession, the sum secured being Rs, 44,233. 
Pcssessivn was not, in fact, taken by the 
mortgagecs, but by a second document of 
even date the mortgaged land was leased 
by the mortgagees to Sohbat Khan for the 
same term at a rent of Rs. 1,224 per 
annum which was taken to represent the 
yearly interest onthe mortgage debt, The 
appellant, for reasons which need not here 
be detailed, became solely entitled to the 
mortgage. On March 31, 1920, the Yrespon- 
dent obtained against Sohbat Khan, a 
money decree and thereafter applied for 
and cbtained attachment of the land above- 
mentioned and of certain other land. As 
bohbat Khan was a member of an agricule 
tural tribe, the sale of his land was prohibit- 
ed bys. i6of the Punjab Alienation of 
Land Act, 1900, On some date prior to June, 
1927, which does not appear from the record, 
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the Naib-Tehsildar. of Oharsadda was 
appointed .by the Revenue Court to 
be Receiver of the land of Spohbat 
Khan, ineluding the 1,011 kenals now in 
question, On June fi, 1927, the Receiver 
applied to the Court of the Collector for a 
warrant of possession in order that he 
might lease out the land and thereby realise 
money on account of the respondent's judg- 
ment-debt. An order for possession was 
granted on June 16, 1927, and on July 21, 
1927, possession of the land was delivered 
to the Receiver. Theappellant, on August 
16, 1927, lodged objections against this 
in the Court of the Collector, but his objec- 
tion was disallowed by an order dated May 
17, 1928, on the ground that the appellant, 
though the mortgagee, was not in possession 
of the land; and execution was permitted 
to proceed, subject to any order that might 
be obtained in a civil suit. 

It appears that in 1924 the appellant's 
mortgage of 1917 had been renewed at a 
higher figure and that a new lease of the 
land to Sohbat Khan was granted by the 
appellant for four years at a rent of Rs. 2,000 
with conditions which entitled the appellant 
to cancel the lease in the event of failure 
to pay the stipulated rent or to comply with 
any other term ofthe lease. This lease by 
its terms extended until June or July, 1923. 
In July, 1928, the Receiver reported to the 


Assistant Oommissioner of Charsadda that. 


a proper rent for the land of which ha had 
obtained possession would be Rs. 3,000, 
and prayed for sanction to the grant of a 
lease to four named persons in equal 
shares for a period of one year. This lease 
was sanctioned and was continued from time 
to time. 

On April 25, 1929, the appellant sued, in 
the Court of the District Judge, Peshawar, 
Sohbat Khan, the present respondent, the 
lessees and the respondents brother, 
asking that it might be declared that 
the land was not liable to attachment at 
the instance of the respondent, and asking 
for possession of the land by ejectment of 
the Receiver. By his plaint, the appel- 
lant, among other reliefs, claimed a declara- 
tion that the relation of landlord and 
tenant still subsisted between himself and 
Sohbat Khan. This suit, on August 28, 
1929, was dismissed by the District Judge 
and an appeal to the Judicial Commis- 


sioner's Court was dismissed on March §,- 


1930. The Judicial Commissioner held that 
the present appellant was not entitled to 
obtain adecree for possession of the land 


because his mortgage irom Sohbat Khan. 
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was not 8 usufructuary mortgage, but only 
a simple mortgage which did not entitle him 
to possession of theland, The matter wae 
taken on appeal to His Majesty in Council, 
and the judgment of this Board, delivered - 
on April 11, 1933, was to the effect that the 
appellant's mortgage deed entitled him to 
enter into possession of the land, and that 
a decree should be made giving him 
Pcssession as mortgagee of the 1,011 kanals 
8 marias now in question and of a further 
140 kanals claimed in that. suit. > 
It is a noticeable feature of the appel 


Jant’s plaintin that case, that it contained 


no claim for damages against the present 
yespondent in respect of the possession 
taken bythe Receiver of tha 1,011 kanals 
8 marlas. Indeed one of his prayers for 


relief was inthe following terms:— 

"That in the event of the relation of landlord 
and tenant being held to existbetween the plaintiff 
and defendant No. L judgment-debtor separate pro- 
ceedings with regard to his ejectment and for 
recovery of the share of produce in accordancé 
with the terms of theelease deed will be taken 
ina Court of competent jurisdiction.” 


On August 2, 1933, however, he brought 
the suit out of whichthe present appeal 
arises. In this suit the respondent is the 
sole defendant andthe case made against 
him by the amended plaint is that having 
obtained a decree from the Revenue Gourt 
on March 31, 1920, he applied in 1920 and 
in 1924 for attachment of the 1,011 kanala 
8 marlas aforesaid; that he had done this 
without reserving the rights of the present 
appellant; that in these proceedings the 
Receiver had dispossessed the appellant, 
and that this was an illegal act for which 
the respondent was liable to pay to the 
appellant “the sum equivalent to the price 
of the produce as damages which should 
bave accrued to the plaintiff from the 
land in dispute”. Certain sum3 are men- 
tioned in the plaint as due upon this basig 
for the period 1927 to 1933 according to 
the record of crops kept by the viliage 
accountant or patwart. The cause of action 
in respect of damages was pleaded as. 
arising both onJune 10, 1927, which is, 
said to have been the date of the attach-, 
ment, and on April 19, 1933, the date of 
the decision of the Privy Council 
Rupees 66,000 was the figure claimed “on. 
account of price of produce including inter- 
est on account of damages’. By a further 
pleading, the appellant stated that the. 
plaintiff's cause of action was not that the. 
defendant took possession of the property. 
against the will of the plaintiff, but that 
the defendant procured wrongful attachment | 
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wilfully or withcut caring to find out whe- 
ther the plaintiff's property is attachable 
or not. 

The Subordinate Judgeon December 6, 

_ 1934, held that, fer purposes of limitation, 
time didnct run against the appellant 
until the date of the Board's judgment in 
1933, that Art. 109 of the Schedule to the 
Limitation Act applied to the case, that the 
‘possession of the Receiver was the posses- 
sion cftbe respondent and that it was 
wrongful as against the appellant. On 
this view he awarded mesne profits for three 
years prior to the date of the present 
plaint. The lessees from the Receiver bad 
‘paid Rs, 9,000 in three years out of which 
Ra. 890 were allowed to Sohbat Khan for 
maintenance. Accordinly the learned 
Subordinate Judge put the mesne profits 
pay able at the figure of Rs. 8,110. 

On appeal, the Court of the Judicial Com- 
missioner tcok the view that the respondent 
had not acted illegally in applying for 
execution, but that he was in equity bound 
to pay to the appellant any profits which 
he had obtained as a result of erroneous 
decisions of the Revenue and Civil Courts 
whereby the Receiver had been kept in 
possession. The appellant's claim for 
damages was negatived as also was his 
claim for mesne profits as defined in the 
Civil Procedure Code, but his suit was held 
to be well-founded in so far as it was one 
for profits of immovable property wrong- 
fully received by the defendant, that is, 
-actually received by the defendant. As 
such it was held to be governed by Art. 109. 
The learned Subordinate Judge had omit- 
ted to include any interest in the sum 
which he had decreed, but he had taken 
into acccunt more land than the 1,011 
kanals 8 marlas, and upon balance a recti- 
ficaticn of his figure would not have been 
in favour of the appellant. Accordingly 
the decree of the trial Court was sustained 
(May 23, 1936.) 

Before their Lordships a number of con- 
tentions have been urged by Mr. Lionel 
Cohen in a clear and thorough argument 
on behalf of the appellant. 

The evidence which was adduced before 
the trial Court to support a contention 
tbat the lease granted by the Receiver had 
been granted ata rent unduly low, was 
of a manifestly unreliable character, and 
the learned trial Judge appears to have 
given no weight toit. It is difficult in 
the circumstances to see how wilful default 

_ could be imputed tothe respondent in this 
regard, as the matter was under the control 
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of the Revenue Court, which appears to 
have made careful inquiry. The sum 
decreed by the trial Court being sufficient 
to include interest in accordance with the 
Code, the proper amount to be awarded 
does not turn upon any distinction between 
mesne profits on the one hand and money 
had and received upon the other, unless 
the appellant can claim to recover further 
sums by showing that the pericd of limita- 
tion applicable to the case is longer than 
three years. 

Their Lordships are not prepared to 
depart froma long series of decisions to 
the effect that Art. 109 applies to a claim 
for mesne profits. Whether it is necessary 
to regard the language of the article as 
limiting its application to claims to such 
profits as have actually been received and 
requiring recourse to some other article to 
be had where part of the sums claimed 
are claimed on the ground of wilful default 
is a question which in the present case 
does not arise. 

It was contended by Mr. Oohen on the 
strength of Saroda Prosad Chatterjee v. 
Saudamini Debya (1) that Art. 109 was 
inapplicale to the case by reason that the 
Receiver having been appointed by the 
Oourt, there was nothing wrongfulin the 
respondent's receipt of the renta, and that 
accordingly Art. 120 should be applied to 
the present case. Their Lordships, how- 
ever, are unable to appreciate how the 
appellant can consistently maintain that the 
respondents receipt of the profits was not 
wrongful unless he confines himself toa 
claim for money had and received which 
would fall under Art. 62. The reasoning 
of the case just cited appears to their 
Lordships to have been answered in the 
ease of Saraj Ranjan Choudhury v. Prem- 
chard Choudhury (2) in which case it was 
pointed out that asthe words in the third 
column of Art. 109 stood before 190s, evén 
if the- possession had been obtained under 
a decree of Court which was afterwards 
set aside on appeal, the article would 
have applied and the profits would have 
been said to have been wrongfully received. 
The omission from the third column of 
certain words in 1908 was due to the pro- 
visions of s. 144 of the Oivil Procedure 
Code. , 

It remains, however, to consider whether 
the case of the plaintif can be otherwise 
framed than as a claim for money had and 


1) 30L J 182. 
2) 220 W N 263; 43 Ind, Cas, 781; 27 OL J 257; 
ATR 1918 Oal 360, 
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received or for mesne profits. As already 
pointed out, the plaint in the present case 
proceeded partly upon the ground that the 
respondent's proceedings in execution 
were recklessly or maliciously taken. This 
has not been persisted in and is quite un- 
founded. Apart from this, the illegal act 
charged against the respondent was that 
the appellant’s right of possession had 
been interfered with from the date of the 
attachment, June 10, 1927, and his cause 
of action was said to arise upon that 
date, and also upon the date of the previous 
decision of the Board. It now appears that 
Sohbat Khan had been granted by the 
appellant a lease for four years in 1924 
and that so laie as 1929 and 1930 the ap- 
pellant was maintaining that the relation- 
ship of landlcrd and tenant still subsisted 
between himself and Sohbat Khan. In 
these circumstances it is not possible to 
Maintain that the attachment of the 
land or the appointment of the Receiver 
or the granting to the Receiver of a 
writ of possession in June or July, 1927, 
were wrongfulas against the appellant. 
The respondent was fully entitled, so long 
as Sohbat Khan was tenant under the 
appellant, to take the interest of Sohbat 
Khan in execution under his decree. It 
does not appear that the decision of the 
Revenue Court dismissing the appellant's 
objection was in any way erroneous in its 
result; and though the ultimate decision in 
the suit of 1929 involve that Sohbat Khan's 
tenancy had determined prior to April 25, 
1929, the date of the plaint in that suit, 
their Lordships are not in a position to 
assign a date at which the tenancy of 
Sohbat Khan under the appellant was 
.duly determined by the appellant or by 
the effluxion of time. In these circum- 
. Btances it would not be right to permit 
the appellant tomakea new case 80 as to 
complain of a wrong, entitling him to 
damages, to which Art. 120 might possibly 
be applied. Their Lordships are not in pos- 
session of the grounds of any claim by the 
appellant which would not beaclaim for 
mesne profits or otherwise specifically pro- 
vided for by the schedule to the Limita- 
tion Act, 1908, and they are of opinion, upon 
any view of the case, that the appellant 
has recovered everything to which he is 
entitled. 

It was objected by Mr. Dunne that by not 
including the present claim in his previous 
suit of 1929 the appellant, by O. II, r. 2, 
of the Civil Procedure Oode, has become 
precluded from maintaining it now. This 
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contention, however, raises a question of 
law upon which conflicting decisions have 
been given by the High Courtsin India. 
As the point does not appear to have been 
taken atany previous stage and as it is 
not now necessary to decide the matter, 
their Lordships do not entertain this argu- 
ment. 

' Their Lordships will humbly advise His 
Majesty that the appeal should be dismissed: 
the appellant must pay the respondent's 
costs of the appeal. 


D. Appeal dismissed, 


Solicitors for the Appellant.—Measrs. 
T. L. Wilson & Co. 

Solicitors for the Respondent.— Messrs. 
Stanley, Johnson & Allen. 





PRIVY COUNCIL 
Appeal from tha Madras High Oourt 
April 3, 1939 
Lokp TAANKERTON, Logn PoRTAR 
AND SIR Georce LOWNDES 
O. P. MATTHEN AND OTHERS 
—APPELLANTS 


versus 
Tun DISTRICT MAGISTRATE oF 
TRIVANDRUM AND ANOTHER 
—RESPONDENTS 

Habeas corpus — Common law writ of—Powzr of 
Courts to issue — Power, if taken over by s. 491, 
Criminal Procedure Code (Act V of 1898)—A pplica- 
tion under s. 491, if can be keard by Single Judge of 
High Court—Madras High Court Appellate Side 
Rules made under s. 491 (2), Criminal Proce lure Code 
—Rules 2 and 2-A, if ultra virea—Extradition Act 
(XV of 1903), as. 22, 7, 8-A — Warrant under Act-- 
Form of—-Warrant held legal. 

The common law writ of habeas corpus does notrun 
in British India. Assuming thatthe Court formerly 
had the power to issue a writ of habeas corpus that 
power has been taken away and the powers conferred 
by s. 491 of the Oode of Oriminal Procedure sub- 
stituted. {p. 554, col. 2.) h 

Rules 2and 2-A of the Appellate Side Rules of the 
Madras High Oourt made under s. 491 (2), Oriminal 
Procedure Code, are intra vires the Court's powers, 
Therefore the application filed under s. 491 of the 
Gode of Criminal Procedure must be dealt with in 
accordance with the rules of the Oourt which means 
that it must be dealt with by the Oriminal Bench and 
not by a Single Judgeofthe High Court. Girindra 
Nath Banerjee v. Birendra Nath Pal (2), approv- 
ed. [ibid] a. ; 
The warrants under the Extradition Act against 
the accused were in the followag terms: “To the 
Ohief Presidency Magistrate, Madras. Whereas 
Mr. Q. P. Matthen, Director of the Travancore National 
and Quilon Bank, Ltd. (which is now under liquida- 
tion), who is now reported. to be residing at Marble 
Hall, Sterling Road, Nungumbakam, Madras, stands 
charged with offences punishable under ss, 410, 419, 
421, 480 and also ss. 99 and 10t of the Travandore Penal 
ode corresponding toss, 409, 418, 420, 477-A, 199 and _ 
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114 of the Penal Code, committed. in the Travancore 
State, you are hereby: directed to apprehend the said 
Mr. O. P. Matthen and surrender him to the Frontier 
Police Staticn of the Travancore State for production 
before the District Magistrate, Trivandrum. Herein 
fail not. (Sgd:} O. P. Skrine, Resident for the Madras 
States”. The accused. obtained a writ of habeas 
corpus from the Single Judge of the High Court, 
‘whereupon the District Magistrate, Trivandrum, 
presented a petition to the’ High Court, under 
8..561-A of the (ode of Criminal Procedure and s. 223 
-ofthe Government of India Act, 1935, praying that 
*thé orders of the Single Judge should be quashed as 
having been made without jurisdiction. It wascon- 
-tended on behalf of the accused that the applicant had 
no locus standi in the matter raised in the accused's 
petition for the issue of the writ and that, for the same 
reason, his petition was incompetent and that the 
warrants were illegal and invalid for the following, 
reasons, (a) that there was definite jurisdiction in the 
High Court to examine, on evidence, whether the 
conditions laid down by the Extradition Act and the 
rules made thereunder for issue of the warrants had 


< beencomplied with, (c) that, in any event, the warrants 


were ex facie invalid, in respect that—(z) they 
did not show that the conditions had been complied 
with, (it) that they did not show sufficiently with 
what offences the accused were charged, or when 
they were committed, (iii) that they did not sufficient- 
ly show where and to whom the accused were to 
be delivered up, and (iv) that they were un- 
dated : 

Held, that the applicant was entitled to intervene 
inthe accused's petition forthe issue of the writ 
and was entitled to vindicate his right to obtain the 
custody of the accused. [p. 555, col. 2] : 

Held, also that r. 4 made under s. 22 of the Extradi- 
tion Act provides that the Political Agent shall, in all 
. casee before issuing a warrant under s. 7 of the Act, 
satisfy himself, by preliminary inquiry or otherwise, 
that there is, prima facie, a case against the accused 
person. The accused did not suggest that the Resi- 
dent did not so gatisfy himself in the present cage, 
But if such a suggestion were to be made, it would 
not be properly the subject of inquiry by the Court, 
but should be stated to the Magistrate on an ap- 
plication to him to raport to the Local Government 
under s. 8-A of the Extradition Act. [p. 556, col, 2] 

Held, further that no form of warrant is prescribed 
the Extradition Actor the rules, and the warrants 
clearly described the offences with which the accused 
were charged, which was all that was required by 
the ordinary form of warrant of arrest prescribed by 
s. 75 and form II of Sch. V of the Oode of Criminal 
Procedure. Similarly s. 7 (1) of the Extradition — Act, 
uses the words, “for his arrest and delivery at a 
place and toa person or authority indicated in the 
warrant’, and all that waa required was that the 
place and person should be sufficiently indicated to 
enable the Chief Presidency Magistrate, to whom the 
warrants were addressed, to act in pursuance of 
such warrants and to give directions accordingly, 
If there were any doubt the matter was placed beyond 
doubt by the Government of Madras (Home Depars- 
ment) Order No. 1293, March 10, 1938; under 
which the Government direct that in future all 
persons extradited should be handed over at “the 
nearest Frontier Police Station in the Travancore 
State:” [p. 557, col. 1.) 

Held, further that while it undoubtedly would be 
the usual and better practice to date the warrants 
no provision in the Actor the rules required directly 
or iniplicitly that the warrants must be dated ; no 


~ period was expressed as running from the date of the. 


wairante, [p. 557, col, 2.3 
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Messrs. D. N. Pritt, K. C., C. Sidney 
Smith and V, K. Krishna Menon, for the 
Appellants. 

Sir William Jowitt, K. C. and Mr. John 
Foster, for the 1st Respondent. 

Messrs. J. Millard Tucker, K. C, W. 
He llach and J. Megaw, for the 2nd Respon- 

ent. ` 


Lord Thankerton.—This isan appeal 
from (1) a judgment of the Full Bencn* of 
the High Court of Madras, dated November 
4, 1938, in Criminal Miscellaneous Petition 
No. 1003 of 1938,, which, on a reference by 
a Division Bench of the same Oourt, beld 
that the orders of Pandrang Row, J., a 
Single Judge of the Court, on an applica- 
tion for writ of habeas corpus and relative 
applications, and dated October 21, 24 and 
26, 1938, made in Criminal Miscellaneous 
Petitions Nos. 936, 990 and 985 of 1938, 
respectively, were null and void, (2) a 
judgment and order of the said Division 
Bench, dated November 7, 1938, made in 
petition No. 1003 in implement of the above 
judgment, and (3) a judgment and order of. 
the said Division Bench, dated November 7, 
1938, made in petition No 985, dismissing 
the application for a writ of habeas corpus. 

The appellants challenge the validity of 
certain warrants issued by the Resident for: 
the Madras States under s.7 of the Indian 
Extradition Act (XV of 1903) tothe Chief: 
Presidency Magistrate of Madras, under 
which they were arrested, and they ask to 
be discharged. The course of procedure. 
which has been followed has raised 
important questions as to the jurisdiction of 
tLe High Court of Madras to issue a writ of: 
habeas corpus in the present case, and as- 


to the competency of a Single Judge of the 4 
High Oourt to issue such a writ or- the. -> 


analogous writ under s. 491 of the Oode of: 


` Oriminal Procedure (V of 1598). 


t 
The warrant against the first appellant. 
was in the following terms, 


“To the Ohief Presidency Magistrate, 
Madras, 


$Y 
Whereas Mr. O. P. Matthen, Director of the 
Travancore National and Quilon Bank, Ltd. (which is 
now under liquidation), who is now reported to be 
residing at Marble Hall, Sterling Road, Nungum- : 
bakam, Madras, stands charged with offences punish- 
able under ss. 410, 419,421, 480 and also ss,99and 
104 of the Travancore Penal Code corresponding to’ 
ss. 409, 418, 420, 477-A, 109 and 114 of the Indien 
Penal Code committed in the Travancore State, . 
you are hereby directed to apprehend the ssid, 
Mr, O. P. Matthen and surrender him to the Frontier 


*8ee 180 Ind. Qas, 216, —[Hd.] Š 


BN 


1939 - 


Police Station of the Travancore State for production 
before the District Magistrate, Trivandrum. 


Herein fail not. 

(Sd) O. P. Skrine, 
Resident for the Madras States.” 

The warrants against the other three 
appellants were in the same terms. The 
fourth appellant denies that he is a director 
of the bank, but that is not material at this 
stage. It will be nated that the warrants 
were not dated. The appellants were all 
arrested in Madras on the instructions of 
the Chief Presidency Magistrate, who is the 
second respondent .in this appeal, on 
October 20, 1938. The ‘Travancore National 
and Quilon Bank was formed by the 
amalgamation of two banks and was 
incorporated in Travancore in September, 
1937, though the head office wis in Madras 
and the larger part of its business would 
appear to be carried on in the Madras 
Presidency. The appellants, who are 
Travancore subjects, had taken up residence 
in Madras in 1937, in order to conduct the 
business there. The District Magistrate, 
Trivandrum, referred toin the warrants, is 
the first respondent in this appeal. 

Learning that the appellants. were to be 
taken to Travancore by a train leaving at 
11 a. m, on October 21, 1938, and having in 
view that the High Court did not sit until 
10-45 a. M., the sons of the first and second 
appellants presented a petition (No, 985 of 
1938) under s. 491 of the Code of Criminal 
Procedure for a writ of habeas corpus in 
. Tespect of all the appellants early on the 
morning of that day to Pandrang Row, J., 
a Judge of the High Court, at his residence. 
This petition was supported by an affidavit 
by.the son of the first appellant, and along 
with ita further petition (No. 986 of 1933) 
was presented to the Judge asking for astay 
of'execution of the warrants. On the latter 
petition (No. 986 of 1938), Pandrang Row, J. 
made the following order, viz. :— 

“As the matter is extremely urgent, the Chief 
Presidency Magistrate, Egmore, should detain these 
prisoners in his custody and not send them away 
bee pending further orders of the High 

ourt, 

The appellants had meanwhile been 
produced before the Chief Presidency 
Magistrate, and made an application for a 
reference to the Local Government under 
s. 8 (a) of the Indian Extradition Act. 
While this application was in course of 
being Leard, the order passed by Pandrang 
Row, J. was produced and the Magistrate 
thereupon remanded the appellants to 
custody. 

Subsequently on the same day, the Crown 
Prosecutor presented a petition (No. 990 of 
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1938), praying that the order of Pandring 
Row, J. on petition No. 936 be vacated, 
mainly on the ground that it was pissed 
without jurisdiction. as, under r. 2 (a) of 
the Appellate Side Rules of the High Mourt, 
jurisdiction under s. 491 of the Criminal 
Procedure Coda, could oalv be exercised by 
a Bench of the High Oourt, and not by a 
Single Judge. This petition No. 990 was 
heard by Pandrang Row, J. on Octobar 22, 
193x. and on October 24, the learned Judge 
made an order in petition No, 990 refusing 
to vacate the order for stav in petition 
No. 936, and dismissing petition No 990. 
The learned Judge held himself to be bound 
by the decision of a Full Bench of the High 
Court of Madras in In re Govindan Nair 
(1) to the effect that the High Gourt had 


-jurisdiction at common law to issue a writ 
of habeas corpus, and he held that such 


jurisdiction was vested in each of the Judges 
of the High Court, and could not be taken 
away by rules. 

On the same day, October 24, 1938, the 
first of these petitions, No. 985, came before 
a Bench of the High Ovourt (Burn and 


_Stodart,JJ.), who refused to proceed with 


the matter, as Pandrang Row, J. was seized 
ofit. In answer to the Oourt, Counsel 
for the applicants stated categorically that 
the application was for a common law writ 


-of hubeas corpus and not a petilion to the 


High Court to exercise its powers under 
s. 491 of the Criminal Procedure Code. On 
October 26, 1938, Pandrang Row, J. heard 
petitisn No. 985, and made an order that a 
writ of habeas corpus should issue to the 
Chief Presidency Magistrate, returnable 
before himself on October 28, 1938, anda 
writ nisi was accordingly issued. 

On the same day, October 26, 1938, the 
District Magistrate, Trivandrum, the first 
respondent in this appeal, presented a peti- 
tion (No. 1003 of 1988) tothe High Oourt, 
under s. 561-A of the Code of Criminal 
Procedura and s. 223 of the Government of 
India Act, 1935, praying that the orders of 
Pandrang Row, J., dated October 21, 24 and 
26, 1938, should be quashed as having been 
made without jurisdiction, and calling the 
present appellants as respondents. This 
petition was supported by an affidavit 
by the Superintendent of Police, O. I. D., 
Travancore. 

This petition, No. 1003. came on for 
hearing on October 27, before Burn and 
Stodart, JJ, who, as the hearing could not 

(1) 45 M 922; 68 Ind. Cas 838; 16 L W 349; 23 Or. 
LJ 614;43ML J 396; 31 M LT 304;AI R 1922 
Mad, 499, . : ; - 
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-þe completed on that day, made an order 
suspending the operation of the writ nisi, 
issued under the order of Pandrang Row, J. 
“dated October 26, and staying further 
` proceedings on petition No. 985 until the 


” - further orders of the Court should be known 


“with a direction to the second respondent 
to keep the prisoners in his custody till 

. furtrer orders. —- 

_ After the further hearing on petition 

“No. 1003, Burn and Stcdart, JJ., on 
‘November 2, 198f, referred the following 
questions of law to a Full Bench :— 

“(1) Can this High. Court or any Judge of it issue 

the common law writ of habeas corpus in any of 
the cases covered by s. 491 of the Oriminal Procedure 
a ‘Gen an applicaticn for a common law writ of 
habeas corpus or for directions under s,491 of the 
_Criminal Procedure Code be heard and disposed of 
by a Single Judge of this Court? In other words: 
Are rr. 2 and 2-A of the Appellate Side Rules intra or 
ultra vires? 

(3) If a Single Judge has power to issue the 
common law writ of habeas corpus, ia the writ issued 
by our learned brother Pandrang Row, J. on 
October 28, liable to be quashed by this Court for the 
reason that it has been issued in contravention 
of the rules in force in the High Court 
England ?” ; 

In stating their reascns for the order of 
‘reference; the learned Judges dealt with 
“the contentions submitted to them as 
` follows:—The petitioner, the first respon- 

dentin this appeal, submitted three con- 
tentions: in the first place, that the High 
“Court bas no jurisdiction to issue: the 
common law writ of habeas corpus in cases, 
which admittedly include the present case, 
covered by s. 491 of the Criminal Procedure 
Oode; tke learned Judges held themselves 
bound to reject this contenticn by reason of 
tre decision of the Full Bench in Govindan 
Nair’s case (1), already referred. to, but gave 
reasons why they thought that it should be 
-Ye-considered: In the second place, the 
petitioner maintained tbat even if the High 
- Court had still power to issue the common 
law writ of habeas corpus nevertheless r, 2 
was intra vires and binding on all Judges 
of the Court, and that, accordingly, a Single 
Judge had’ no power to deal with such 
proceecings; the learned Judges held this 
+o be well founded. In the third place, the 
petitioner maintained that even if a Single 
Judge has jurisdiction to issue the common 
law writ of habeas corpus the procedure in 
this case kad not been proper in that 
Pandrang Row, J. had made the writ 
returnable to himself and not to the Court, 
during term time, which was in contraven- 
tion of the rules in force in the High Court 
in England, which would apply in the case 


in 
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of a common law writ in’ the High Court.of * 
Madras; the learned Judges:‘agreed with ^ 


this contention. The reépondent—the 
present appellantse-—-maintained two argue 
ments: first, that in a criminal matter, such 
as this one, there was noright of appeal but 
the learned Judges held that the Court was 
entitled to entertain the petition by virtue of 


s.561-A of the Oriminal Procedure Code. ` 


In the second place, the respondents objected 
to the locus standi of the petitioner, who 
had not been a party to the application for 
a writ; the learned Judges rejected this 
objection. Having regard to-the import- 
ance of three of the questions argued before 
them, the learned Judges made the refer- 
ence already mentioned. | 


On November 4, 1938, the Full Bench 
(Sir Alfred Leach, O. J., Madhavan Nair, 
Veradachariar, Wadsworth and Lakshmana 
Rao, JJ.) having heard arguments, made 
an order in which the questions were ans- 
wered as follows :— 

“(1) The common law writ of habeas corpus does 
not run in. British India in a case like this, 
Assuming that the Court formerly had the power 
to issue a writ of habeas corpus in a case like 
this, that power has been taken away and the 
powers conferred’by s. 491 of the Code of Criminal 
Procedure substituted. 

(2) Rules 2 and 2-A of the Appellate Side of this 
Gourt are intra vires the Court's powers. 

(3) Mr. Justice Pandrang Row’'s order issuing a 
rule nisi was passed without jurisdiction and is 
consequently null and void. 

(4) The position therefore is that the application 
filed by the respondents under s. 491 of the Oode 
of Criminal Procedure must be dealt with in accord- 


ance with the rules of the Court which means that: 


it must be dealt with by the Criminal Bench.” 

In the same order the lzarned Ohief 
Justice directed that the application under 
gs. 491 (No. 985) should : be placed before 
the Criminal Bench on the following 
Monday, November 7. The reasons of the 
Full Bench for their judgment were sub- 
sequently given on November 8, in a judg- 
ment-dalivered by the Onrief:Justice. > 

The proceedings in petition No. 1003 
were resumed by Bura and Stodart, JJ. 
on November 7, 1928, when they made 
an order in accordance with the answer 
of the Full Bench, setting aside the order of 
Pandrang Row, J. in petition No. 935, dated 
October 26, 1938, which directed the issue 
of the writ nisi already referred to. 


On the-same day, November 7, 1948, 
Barn and Stodart, JJ., dealt with petition 
No. 985, which came before them under 
the direction of the Chief Justice. After 
hearing arguments and considering the 


affidavits, the learned Judges delivered 


‘ 
pa 
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judgment and made an order dismissing the 
petition. 
This appeal is taken against (1) the 
judgment of the Full Bench, dated November 
4, 1938, on ihe questions referred io them 
in petition No 1003 (2) the judgment of 
the Division Bench, dated November 7, 
193%, in petition No. 1003, and (3) judg- 
ment of tle Division Bench, dated 
November 7, 1938, dismissing petition 
No. 985. 
Counsel for the appellants submitted four 
contentions, viz. :— 
1, That the first respondent had no 
locus standi in the matter raised 
in the appellants’ petition No. 985 
and that, for the same reason, 
his petition No. 1003 was in- 
competent and should not have 
been entertained. i 

2. That rr. 2 and 2 (a) of the Appellate 
Side Rules were ultra vires, or, in 
any event, were not applicable to 
the present case. 

3. That the warrants were illegal and 

invalid for the following reasons, 
(a) that there is definite jurisdic- 
tion in the High ‘Court to exa- 
mine, on evidence, whether the 
conditions laid down by the 
Extradition Act and the -rules 
made thereunder for issue of ‘the 
warrants have been coniplied with, 
(b) that, when thus examined, it 
would be found that such con- 
ditions had not been complied 
with, (c) that, in any event, the 
warrants were ex facie invalid, in 
A respect that— 
~ (4) they did not show that the con- 
ditions’ had been complied 
with, 

(ii) that they did not show suf- 
ciently with what offences the 
appellants were charged, or when 
they were committed, o 
that they did not sufficiently 
show where and to whom the 
appellants were to be delivered 
up, and 

(iv) that they were undated. f 

4, That jurisdiction to issue the come 

mon law writ of habeas corpus 
in a case such as the present 
still subsisted, and that Pandrang 
Rcw, J. had jurisdiction to order 
the issue of the writ nisi. 

On the first contention, their Lordships 
are clearly of opinion that the first res- 
pondent was entitled to intervene in the 


(iit) 
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appellants’ petition No. 985, and that the 
Petition No. 1003 was competently- pre- 
sented by him. Oounselfor the appellants 
referred to the rules made by the Gover- 
nor-General-in-Coincil, under s. 22 of the 
Indian Extradition Act, 1908, as to the 
Precedure of Political Agents for Surrender 
of Accused Perscns to Native States 
(No. 1862 I. A., dated May 13, 1904), and 
in particular r. 2, which provides as 
follows :— 

“2, The Political Agent shall not issue a war- 
rant under 8.7 of the ssid Act except on a re- 
quest preferred to him in writing either by or by 
the authority of the person for the time being ad- 
ministering the Executive Government of the State 
fcr which he isa Political Agent, or by any Court 
within such State which has been specified in this 
behalf by the Governor-General in Counoil, or by the 
Governor of Madras or Bombay in Oouncil, as the case 
may be, by;notification inthe Oficial Gazette." |, 

He maintained that the only parties who 
were entitled to take part in the proceedings 
relative to the warrants in the present 
case were (a) the appellants, (b) the 
second respondent, the Chief Presidency 
Magistrate, (c) the British Resident fur 
the Madras States, and (d) the Govern- 
ment of Travancore. But their Lordships 
are of opinion that the terms of the 
warrants show that the authority to whom, 
in terms of s. 7 of the Act, the appel- 
lanis are to be delivered, is truly the 
first respondent, who will control their 
custedy, though the Police of Travancore 
at the frontier station will receive the 
delivery on his behalf. Rule 7 of the 
rules above referred to makes this suffi- 
ciently clear; it provides as follows :— 

-“7, In the cage of an accused person made over 
for trial to the Court of the State, the Political Agent 
shall satisfy himself that the accused receives a fair 
trial, and that the punishment inflicted on conviction 
is not excessive or barbarous; and if he is not go 
satisfied, he shall demand the restoration of. the 
prisoner to his custody, pending the orders of the 
Governor-General-in-Oouncil,” 


It is clear that if occasion arose for 
such an application in the present case, it 
would fall to be made to the Court of the 
first respondent. Tneir Lordships are of 
opinion that the first respondent is entitled 
to vindicate his right- to obtain the 
custody of the appellants, and that this 
contention of the appellants fails. 

It will be convenient to dispose next 
of the fourth contention of the appellants. 
On this point their Lordships agree with 
the conclusions of the Full Benchin the 
present case which are stated in the 
judgment delivered by the learned Chief 
Justice as follows :— 

“The High Courte Act of 1861 authorised the 
Legislature if it thought fit to take away the powers 
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which this Court obtained as the successor of the 
Supreme Court, and Acts of the Legislature lawfully 
passed in 1875 and subsequent years leave no 
doubt inmy mind that the Legislature has taken 
away the power to issue the prerogative writ of 
habeas corpus in matters contemplated by s. 491 of 
the Code of Criminal Procedure of 1898.” 

Indeed Counsel forthe appellants stated 
that he found difficulty in pressing this 
contention, and the reasoning of the learn- 
ed Chief Justice, on which he based the 
above conclusion, is so clear and con- 
vincing, including his narration of the 
legislative Acts referred to in his conclu- 
sion, that their Lordships are content to 
adopt it, as ‘also to state that, like the 
learned Chief Justice, they are in entire 
agreement with the judgment of Rankin, C. J.. 
in Girindra Nalh Banerjee v. Birendra 
Nath Pal (2). Accordingly the appellants’ 
fourth contention also fails, It follows 
that the appellants’ petition No. 985 must 
be treated as an application under s. 491 
of the Code of Criminal Procedure, 

The second contention of the appellants 
related tothe Appellate Side Rules of the 
Madras High Oourt. Section 491 of the 
Code of Oriminal Procedure, so far as 
material, provides :— 

“491,.—1) Any High Oourt may; whenever it 
thinks fit, direct— | k 

(b) that a person illegally or improperly detained 
in public or private custody within such limits” 
(i.e. the limits of its appellate criminal jurisdic- 
tion) be set at liberty: ` 

(2) The High Court may, from time to time, 
frame rules to regulate the procedure in cases under 
this section.” , 

The material rules ofthe Appellate Side 
Rules are as follows :— 

“2 The following matters may be heard and deter- 
mined by a Bench of two Judges provided that if 
both Judges agree that the determination involves 
a question of law, they may order that the matter, 
or question of law, be referred toa Full Bench:— 

* * * * * * * * * 


(4) (e) for issue of a writ of habeas corpus. 

_ 9A, All applications for writ of habeas corpus 
shall go before a Bench of Judges dealing with 

criminal work.” 

In view of their Lordships’ opinion, 
already expressed, as to the incompetence 
of the issue of a common Jaw writ in 
the present case, the appellants’ conten- 
tion that these‘rules are ultra vires so 
far as they affect the issue of such a writ, 
does not arise, but the appellants main- 
tain that, on proper construction. these 
rules donot apply to an ‘application for 
directions undere, 491, which they main- 
tain isnot covered by the words “all ap- 
plications for writ of habeas corpus.” Their 
Lordships are unable to accept this con- 


(2), 54 O 727; 102 Ind. Oas. 647; 31 O W N 593; AIR 


1927 Oal. 496; 8 A 1 Or. R 12}, 
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tention, and their view is confirmed by 
the terms of the statutory notifications in 
the Fort St. George Gazette asto r. 2-A, 
which first appeared in a somewhat 
different form in the Gazette, 1925, Part II, 
p. 307, under date January 3, 1925, in 
which it is expressly described as an 
amendment to the rules regulating pro- 
ceedings under s. 491/1) of the Oode of 
Criminal Procedure, and it was as follows, 
“All applications for writ of habeas corpus. 
shall go before a Bench of three Judges, 
of which the Chief Justice, unless other- 
wise ordered, shall be one.” The altera- 
tion of the rule to its present form 
appeared in the Gazette, 1929. Part II, 
p. 1309, under date August 17, 1929, and the 
description of the amendment is identical 
with that in the earlier notification. Accord- 
ingly, Pandrang Row. J., as a Single 
Judge, had no jurisdiction to deal with 
petition No. 985, 

Tt only remains to deal with the appel- 
lants’ contentions as to the warrants :— 
In the first place, they maintained that 
the Court is entitled to examine, on 
evidence, whether the conditions laid down 
by the Extradition Act and the rules 
made under s. 22 of the Act have been 
complied with, and that the appellants 
were entitled toan opportunity to satisfy 
the Court (a) that the offences must have 
been committed in Madras, and b) that, 
in reality, the Travancore authorities 
desired to get the appellants into their 
jurisdiction in order to charge them with 
political offences, which would not be 
extraditable offences. It must be remem~ 
rered that the warrants are issued by the 
agent of the Government of India, -and 
not by an agent of the Travancore State, 
and tbis executive act is safeguarded in 
various ways by the Act and by the rules. 
For instance, r. 4 provides that the 
Political Agent shall, in all cases, before 
issuing a warrant under s. 7 of the Act, 
satisfy himself, by preliminary inquiry or 
otherwise, that there is, prima facie, a 
case against the accused person. The 
appellants do not suggest that the 
Resident did not so satisfy himself in the 
present case. But if such a suggestion 
were tobe made, their Lordships are of 
opinion that it would not be properly the 
subject of inquiry by the Court, but 
should be stated to the Magistrate on an 
application to him to report to tbe Local 
Government under s., &A of the Extradi- 
tion: Act. Their. Lordships see no reason 
why. the offences charged cannot have _ 


igi 


been committed in Travancore, and what 
they have stated above, directly applies 
to the suggestion that the {rue object of 
the extradition is to enable the appellants 
to be charged with political offences. It 
may be added that a bogus trial of the 
offences, in respect of which the extradi- 
tion is made would appear to fall within 
r. 7, and to make it the duty of the 
Political Agent, in such an. event, io de- 
mand the restoration of the prisoners to 
his custody. 

Lastly, the appellants contend that the 
warrants are illegal ex facie in respect 
(a) that they donot sufficiently show with 
what offences the appeliants were charged 
or when they were committed, (b) that 
they donot sufficiently identify the place 
where, and the person to whom, the 
appellants were to be delivered up, and 
(c) that they are undated, 

As regards (a), no form of warrant is 
prescribed by the Extradition Act or the 
rules, and the warrants clearly describe 
the cffences with which the appellants 
are charged, which is all that is required 
by the ordinary form of warrant of arrest 
prescribed by s. 75 and form II of Sch. 
V of the Oode of Oriminal Procedure. 
Their Lordships may also refer to the 
explanation to s, 477-A of the Indian 
Penal Code. This objection fails. As 
regards (b), s 7 (1) of the Extradition 
Act uses the words, “for his arrest and 
delivery at a place- and to a person or 
‘authority indicated in the warrant,” and 
their: Lordships are of opinion that all 
that is required is that the place and 
‘person shall -be sufficiently indicated to 
enable the Ohief Presidency Magistrate, 
‘to whom the warrants are addressed, to 
act in pursuance of such warrants and 
to give directions accordingly. Itis clear 
that the second respondent has no diff- 
cully in this regard, and, if there were 
‘any doubt on the warrants taken by 
themselves, which their Lordships are 
not prepared to assume, the matter is 
placed beyond doubt by the Government 
of Madras (Home Department) Order 
No. 1293, March 10, 1938, under which the 
‘Government direct that in future all 
persons extradited should be handed over 
at “the nearest Frontier Police Station in 
the Travancore State,” That order was 
addressed, among others, to the second 
“respondent. There can be no difficulty 
‘in identifying the nearest Frontier Police 
Station of the Travancore State for 
production before the District Magistrate, 
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Trivandrum, and, in their Lordships’ 
opinion, a Police Station is a perfectly 
lucid deseription of the authority to whom 
the surrender is to be made. Contention 
(e) as to the absence of date also fails, 
in their Lordships’ opinion. While it 
undoubtedly would be the usual and better 
practice to date the warrants, no provision 
in the Act or the rules appears to require 
directly or implicitly that the warrants 
must be dated; no period is expressed ss 
running from the date of the warrants.. 
This disposes of all the appellants’ objec- 
tions tothe validity of the warrants, 

Their Lordships have now stated the 
reasons which led them on April 3, 1939, 
to humbly advise His Majesty that the 
appeal should be dismissed. 


D. Appeal dismissed. 


Solicitors for the Appellants.—Messrs. 
Hy. S. L. Polak &Co. 


Solicitors for the 1st Respondent.—Mesers. 
Sanderson Lee & Co. 


Solicitors for the 2nd Respondent.—The 
Solicitor, India Office. 


PATNA HIGH COURT 
Appeal No. 237 of 1937 
November 10, 1938 
JAMES AND Oxnatrargst, JJ. 
Sree Sree RAMCHANDERJI AND crngrs— 
PLAINTIFFS—APPELLANTS 


versus 
HEM OHANDRA SINGH AND orgers 


— DREBNDANTS— RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), s3. 86 (6), 167 
—S, 86 (8), if applies to non-transferable holding— 
Non-transferable holding purchased by landlord in 
execution of rent decree—Whether entitled to 
disregard encumbrance on it—Bihar Tenancy Act 
(VIII of 1934), ss. 26-B, 26-N—Applicability— 
Whether apply to usufructuary mortgage, 

Section 86, cl. 6, Bengal Tenancy Act, does not 
apply to a non-transferable holding, Though the 
section speaks in general terms of a holding, it 
has to be read withthe other provisions of the 
Act, Occupancy holdings, in the absence of proof 
of any custom to the contrary, are presumed to be 
non-transferable. The mortgagee ofa raiyat cannot 
claim that the surrender of the mortgaged pro- 
perty tothe landlord could not be valid unless it 
was made with his consent, 

Where a purchaser of a non-transferable holding 
in execution of a rent decree happens to be a 
landlord, he,in his capacity as a landlord, is 
entitled to disregard the encumbrances if not 
made with his consent and may take possession of 
the purchased holding and may successfully 
maintain it in opposition to the claims of the 
encumbrancer. Hargobind Dasv. Ramchandra Jha 
U), Badiu Pathak v. Sibram Singh (2) and Sourendra 
Mohan Singh v. Kunjbthari Lat (3), relied on. 

Sections 26-B and 26-N, Bihar Tenancy Act, by 
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their termsapply to transfers -by sale, exchange, 
gift or will. They donot apply to mortgages and 
therefore do not protect the sudhbharnadar. It 
may, however, be said that when a mortgage is 


followed by a sale in execution of a decree un. 


the mortgage, the execution sale may be treated on 
the same footing as a voluntary saleand would, 
therefore, come within the purview of s. 26-B. 
Assuming thatthis view is currect, it does not 
hold good with regard to usufructuary mort- 
gagees, : 


A. from an appellate decree of the Addi-. 


tional Sub-Judge, Bhagalpur, dated July 16, 
Mr. Chandeshwar Prasad Sinha, for the 
Appellants. 

Messrs S. M. Mullick and Nitai Chandra 
Ghose, for the Respondents. 

Chatterji, J.—This is a second appeal 
by three Hindu deities represented by their 
shebait Rameshwar Prasad Singh who 
brought a suit under O. XXI, r. 103, Oivil 
Procedure Code. The dispute relates to an 
area of 33 bighas 13 kathas out of a nakdi 
jote which belonged to the defendants 
second party. TLey executed a sudhbharna 
bond dated June 14, 1921, in respect cf the 
disputed 33 bighas 13 kathas in favour of 
the plaintiffe. In 1930 the defendants first 
party who are the landlords of the holding 
brought a suit for rent against the de- 
fendants second party, describing the hold- 
ing to beof 36 bighas 7 kathas 3 dhurs, 
and obtained a decree in execution cf 
which they purchased the holding and took 
possession of it on May 18, 1932. The 
plaintiffs then filed an application under 
O. XXI, r. 100, Civil Procedure Oode, but 
it was dismissed on Jannary 16, 1933: T'here- 
upon they brought the present suit on 
January 15, 1934. Their main allegations 
were that the decree for rent obtained by 
the defendants first party was a money 
decree because the suit was brought in 
rerpect of a pcrtion of the holding, the 
areaof the entire holding being 38 bighas 
1 katha 3 dhurs, and all the tenants inter- 
esied in the holding were. not made de- 
fendants in the suit. They further usserted 
that even if the decree was a reut decree, 
their encumbrance not having been annul- 
led under the provisions of s. 167, Bengal 
Tenancy Act, the defendants first party 
as purchasers had no right to dispossess 
them. 

The main defence inthe suit was that 
the sudhbharna bond of the plaintiffs was 
not a bona fide transaction, and that the 
decree in questicn was a rent decree the 
suit being in respect of the entire hclding 
and against the entire body of tenants. It 
was alleged that though the previous area 
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of the entire holding was 38: bighas 1 ka‘ha 
3 dhurs, the raiyats surrendered two plots 
of the holding, namely, plots Nos. 54 and . 
373 having an area of | bigha 14 kathas, in 
1331 and since then the landlords were in- 
khas possession of those two plots. The. 
area of the holding was thus reduced to 36 
bighas7 kathas 3 dhurs and it was for this. 
area that the rentsuit was brought. The- 
learned Munsif who tried the suit dismissed | 
it holding that the decree in question was 
arent decree because the claim was for an: 
entire holding and all the tenants interested 
in the holding were made defendants in. 
the suit. On the question whetker the sudh- 
bharna bond of the plaintiffs was a bona. 
fide transaction he found in their favour, 
On appeal his decision has been affirmed: 
by the Additional Subordinate Judge.. 
Hence this second appeal. The first point. 
raised on behalf of the appellants is that 
the decree for rent was a money decree. 
The first ground urged in support of this. 
contention, Namely, that all the tenants 
interested in the holding were not made 
defendants in the suit, is concluded by the 
concurrent findings of fact. Both the Courts 
below have found that all the persons who 
were recorded in the landlord's books were 
made parties to the suit. That being so; 
tke plea that the suit was not brought 
against the entire body of tenants must fail. 
On the question whether the suit was in - 
respect of a portion of the holding, it has 
also been found by the Courts below that 
at the time of the suit the area of the 
holding was 36 bighas 7 kathas 3 dhurs and 
the suit was for the rent of this holding. 
The previous area of the holding of course 
was 38 bighas 1 katha 3 dhurs, but in-1331 
the raiyats surrendered the plots Nos. 54 
and 373 comprising an area of 1bigha 14 
kathas and this has been found by both 
the Oourts below. The learned Advocate 
for the appellants, however, contends that 
thetwo plots Ncs. 54 and 373 being includ- 
ed in their sudhbharna bond, there could 
be no valid surrender in respect of those 
plots without their consent, In support of 
this contention reliance is placed on s. 86, 
cl. 6, Bengal Tenancy Act. The learned 
Subordinate Judge has found that since.the 
surrender in 1331 the landlords have been 
in possession of the surrendered plots 
Nos. 54 and 373 and, the plaintiffs never 
raised any objection to their possession, 
TLe learned Subordinate Judge has there- 
fore held that there was implied consent 
of the plaintiffs to the surrender. Apart 
frcm this fact, s. 86, cl. 6, Bengal Tenancy 
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Act, does not, in my opinion, seem to apply 
.toa non-transferable holding. Though tke 


section speaks in general terms of a holding, 
it hasto be read with tke other provisions 
of the Act. Occupancy holdings in the 
absence of proof of any custom to the con- 
trary are presumed to be non-transferable. 
Suppose a raiyat after mortgaging his 
holding surrenders it without the mort- 
gagee’s ccnsent to his landlord who comes 
into possession, the mortgagee then sues 
upon his mortgage and obtains a decree 
in execution of which he purchases the hold- 
ing and seeks to obtain possession. The 
landlord, unless he has given his consent 
tothe purchase, is entitled to ignore it 
altogether, and though he might have come 


` into possession on the strength of an invalid 


surrender, he can successfully resist the 
purchaser's claim for possession. The pur- 
chaser cannot force himself upon the land- 
lord as his tenant without his consent. If 
this is the position of the mortgagee, how 
can he claim that the surrender could not 
be valid unless it was made with his con: 


, sent. Thus s. 86, cl. 6, would obviously be 


of no avail to him. 

|" The next contention on behalf of the 
appellants is that their encumbrance, not 
having been annulled under the provisions 
of s. 167, Bengal Tenancy Act, is effective 
and binding against the defendants first 


party who are the purchasers under the 


rent decree. The answer to this contention 
is that the defendants first party are them- 
selves the landlords and they need not have 
annulled the encumbrance, Indeed s. 167, 
by its terms does not exclude a landlord- 
purchaser but the section has tobe read 
in accordance with the general provisions 
of the Act. In the case of a non-transferable 
holding, as Ihave already pointed out, the 
mortgagee cannot by enforcing his rights 
under the mortgage, claim possession from 
the landlord unless he has recognized him 
as his tenant. Of course a purchaser under 
a rent decree as such is bound by an en- 
cumbrance which he has not annulled under 
8. 167, Bengal Tenancy Act, but if the 
purchaser happens to be the landlord, he, in 
his capacity as landlord, is entitled to dis- 
regard the encumbrance, if not made with 
his consent, and may take possession of the 


purchased holding and may successfully. 


maintain. it in opposition to the claims of 
the encumbrancer. The view I take is in 
accordance with the decisions of this Court 
in Hargobind Das v. Ramchandra Jha (1), 

(1) 6 Pat. 235; 97 Ind, Cas, 309; AI R 1927 Pat 53; 
8PLT 464. i 
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Badlu Pathak v. Sibram Singh (2) and 
Sowendra Mohan Singh v. Kunjbihari Lal 
(3). The learned Advocate for the appel- 
lants contends thatthese decisions are no 
longer good law because under the amend- 
ed provisions of s. 26, Bihar Tenancy Act 
of. 1934, all occupancy holdings have been 
made transferable. The relevant clauses 
of that section are 2€-B and 26-N. Sec- 
26-B, runs as follows ; 

“Q) An occupancy raiyat shall have power to 
transfer his occupancy holding or any portion there- 
of, together with the right of occupancy therein, by 
sale, exchange, gift or will, but,except as provided 
in sub-s.(2), no such transfer shall be valid 
against the landlord unless he has given, or ig 
deemed under s. 26-F to have given, his consent 
thereto,” : 

Section 26-N, runs as follows : 

“Every person claiming an interest as landlord 
in any holding or portion thereof shall be deemed 
to have given his consent to every transfer of such 
holding or portion by sale, exchange, gift 
or will made before January 1, 1923, and in the case 
of the transfer of a portion of a holding, to have 
accepted the distribution of the rent of the holding 
as stated in the instrument of transfer, or if there 
is no such instrument, as settled between the trang- 
feror and the transferee,” 


These sections by their terms apnly to 
transfers by sale, exchange, gift or will. 
They do not apply to mortgages and there- 
fore do not protect the plaintiffs who are 
sudhbharnadars. It may, however, be said 
that when a morigageis followed by a sale 
in execution of a decree on the mortgage, 
the execution sale may be treated on the 
same footing as a voluntary sale and would 
therefore come within the purview of s. 26-B, 
Assumiog for a moment that this view 
is correct, it does not hold good wih regard 
to usufructuary mortgagees. The plaintiffs 
are usufructuary mortgagees and they claim 
to have been in possession of the morte 
gaged lands till they were dispossessed by 
the Jandlord-purchasers. Even under the 
amended provisions of the Bihar Tenancy 
Act, their claim cannot be enforced against 
the landlord. There is another aspect of the 
case. The plaintiffs as usufructuary mort- 
gagees were liable to pay rent of the mort- 
gaged property which formed the major 
portion of the holding. Tney did not pay 
the rent and for the arrears, the bulk of 
which was payable by them, the rent suit 
was brought. Rent isa first charge on the 
holding and the holding having been sold 
in execution of the rent decree, itis now 
too late for the plaintiffs to assert their right 
as encumbrancers against the landlord- 

(2)7 Pat, 155; 107 Ind. Oas. 310; A I R 1928 Pat 231; 
9PLT 241. 

(3) 8 Pat. 439; 116 Ind. Cas, 518; A IR 1929 Pat 222; 
20 F L T 129; Ind. Rul. (1928) Pat, 294. | 
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purchasers. Thefeis no substance in any 
ofjthe contentions raised by the appellants 
_ and I would dismiss the appeal with costs. 


James, J.—I agree. 


8. l Appeal dismissed. 


LAHORE HIGH COURT 
Civil Revision No. 985 of 1937 
October 7, 1938 
` TeK OgAND, J. 
Musammat BHAG WAN TI—DEOREE-HOLDER 
i — PETITIONER 
versus 
H AND OTHERS—RESPONDENTS 
aa pe Code (Act V of 1908), s. 115—In- 
terference to avoid multiplicity of litigation even 


i where other remedy is open. : 
“The practice of the High Oourt not to interfere on 


isi edy is open by way of suit is 
Pee i ivan in Bach gases the Court 
would jnterfere in order to avoid multiplicity of 
litigation and hardship to the parties. Bakhshisk 
Singh v. Biru (D), Mam Chand v. Roshan Lal (2) 
and Srikrishna Doss v. Chandook Ohand (3), relied 
on, Observations in Kahna Mal  Banarsi Das v, 
Kahna Mal Nathu Mat (4), held obiter. 

O. R. from the order of the Sub-Judge, 
First Class, Rawalpindi, dated July 3, 1937. 
“Mr, A. N. Chona, tor the Petitioner. 

Mr. S. Harnam Singh, for the Respon- 
dents. ` ‘ : 
_ Order.—Saat Singh, respondent, obtained 
a money decree against firm Kalyan Singh 
Kirpal Singh, and in execution of the decree, 
he had a house belonging to the judg ment- 
debtor attached. On his application Sant 
Singh was given permission to bid at 
auction-sale. Before the sale was actually 
held, however, Musammat Bhagwanti had 
obtained a money decree against the same 
judgment-debtor and has applied for rate- 
able distribution under s, 13, Civil Pro- 
cedure Code. The house was sold by 
public auction on April 7, 1937, when the 
proceeding for confirmation of sale came 
before the Court; the learned Sub-Judge 
overlooked the application of Musammat 
Bhagwanti for rateable distribution and 
passed an order allowing Sant Singh to 
set off the purchase money against his own 
decree and made no order on the application 
of Musammat Bhagwanti, This order was 
passed on May 8, 1937; on the same day 
a short time after the order had been passed, 
the Counsel for Musammat Bhag wanti 
pppeared and made an application under 
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s. 151, and O. XLVII, r.1, Civil Procedure 
Code, for vacating the above order and 
directing rateable distribution. The learned 
Sub-Judge admitted that a mistake had 
been made in ignoring Musammat Bhag- 
wanti's application for rateable distribution 
to which she was entitled but he rejected 
the application on the highly technical 
ground that s. 151, Oivil Procedure Oode, 
did not apply as Musammat Bhagwanti had 
another remedy open to her by: way of a 
regular sult He said nothing as to 
O. XLVII, r. 1, Civil Procedure Code, under 
which also the application was made. _ 

The order of the lower Court is manifestly 
wrong and must be set aside. Mr, Harnam ' 
Singh, Advocate for the respondent, has 
frankly conceded that O. XLVII, r. 1 was 
fully applicable to the case and that even if 
the application did not lie under s. 151, 
Civil Procedure Code, the Court was come 
petent to set aside the order under O. XLVII, 
Civil Procedure Code. On the merits he 
concedes that Musammat Bhagwanti had a 
clear right to the rateable distribution. He, 
however, urges that it isnot the practice 
of this Court to interfere on revision when 
other remedy is open by way of suit. But 
this is not an inflexible rule as has been 
pointed out in Bakhshish Singh v. Biru (1), 
Man Chand, v. Roshan Lal (2) and Sri- . 
krishna Doss v. Chandook Chand (3); in 
such cases the Court would interfere in 
order to avoid multiplicity of litigation and 
hardship to the parties. The lower.Court’ 
has relied upon Kahna Mal Banarsi Das v. 
Kahna Mal Nathu Mal (4), for holding that 
s. 151, Civil Procedure Oode, was inappli- 
cable but the remaiks in that judgment 
to the above effect were obiter dictum, the 
learned Judges having found on the. merits 
against the petitioner in that case. I accept 
the petition for revision, set aside the orders 
of the lower Court, dated July 3, 1937, and 
May & 1937, direct it to call upon Sant 
Singh to refuad the amount which he has 
received in excess of his share in the pur: 
chase price and to pay it to Musammat . 
Bhagwanti. Having regard to all the cir- 
cumstances, [ leave the parties to bear their 
own costs. < 

D. Petition accepted. . 

(DA I R1932? Lah. 176; 135 Ind. Oas. 199; 38 PLR 
53; Ind. Rul. (1932) Lah, 71. . 

(2) A I R1933 Lah. 48; 142 Ind. Cas. 759; 14 L 243; 
33 P L R 975; Ind; Rul, (1933) Lah. 267. 4 


(3) 32 M 334; 4 Ind. Cas. 509; 19 M L J 307. ; 
1098 ATR 1924 Lah. 70; 69 Ind. Oas. 718; 40PLR, 
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PATNA HIGH COURT 
Civil Appeal No. 215 of 1938 
January 13, 1939 
’ VERMA AND ROWLAND, JJ. 
RAM LAL SINGH-—PLAINTIFE 
—APPELLANT 
versus 
LALJI MISSER—Dgpgenpant 
— RESPONDENT 
Hindu Law—Debta— Widow — Debts incurred for 
her own purpose bind her personal estate only— 
Alienation by her for janeo ceremony of her daughter's 
daughter's son, is not for legal necessity—Alienation 
for antecedent debt—Duty of alienee. 
Where the last male-holder left no debts and 
there is no evidence, generally speaking, that the 
borrowing by the widow was for anything but her 
own purposes, debts incurred for such purposes 
. are binding only on the personal estate of the widow. 
Maheshar Baksh Singh v. Ratan Singh (2), Sham 
Sunder Lal v. Achhan Knnwar (3) and Brij Lal v. 
Inda Kunwar (4), relied on. Nandalal Dhur Biswas 
v. Jagat Kishore AJ), distinguished. 
` An alienation by. a widow for the janeo ceremony 
. ofa daughter's daughter's son, is not for legal neces- 
sity and is not binding on theestate of the last male- 


holder. 
purchaser satisfied himself that the 


That the 
zarpeshgt deed was for consideration might be 


enough ifthe purchaser had been dealing with the 
male karta of a joint Hindu family. Antecedent 
- debt in such a case may be enough to bind the estate; 
but in the case of a widow, antecedent debt is of no 
effect unless such debt itself was incurred for neces- 
sity. 
O. A. from the appellate decree of the 
Sub-Judge, Chapra, dated January 3, 1938 

Messrs. B. P. Sinha and Krishna Kumar 
Singh, for the Appellant. 

Messrs. Ganesh Sharma and Satish 
“Chandra Misra, for the Respondent. 

Rowland, J.—This appeal arises out 
of a suit brought by the nephew and 
nearest agnate of Harlal Singh, the last 
male-holder of certain immovable pro- 
Party, to declare as not binding on him 
an alienation of 34 bighas odd made by 
„the daughter of MHarlal to the principal 
defendant on April 8, 1918, by asale-deed 
(Ex. F) for a consideration of Rs. 1,299. 
The suit was instituted in declaratory 
form in the lifetime of the lady, but 
shortly after its institution, she died. Tha 
plaint was then amended and a relief 
added asking for possession over the pro- 
perty, and additional court-fee was paid 
on this relief. The Oourts have held that 
‘the plaintiff is the next reversioner. The 
Munsif held that the defence of legal 
necessity for the alienation was for the 
defendant to prove and that defendant 
had adduced no evidence to prove these 
necessities, and that there was no proof 
of his having made proper inquiries as to 
the existence of the necessities. On appeal 


182—71 & 72 
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the Subordinate Judge said that the defects 
on the defendant’s side would seem to 
be on account of the lapse of time. He 
then referred to the decision of the Privy 
Council in Nandalal Dhur Biswas v. 
Jagat Kishore (1), and treated the burden 
of proof as’ discharged by inference from 
the recitals themselves. In my opinion, the 
case is governed by the general rule laid 
down in many decisions of the Privy Council 
particularly in Maheshar Baksh Singh v. 
Ratan Singh (2), in Sham Sunder Lal v. 
Achhan Kunwar (3) and again in Brij Lal 
v. Inda Kunwar (4). In the last case their 
Lordships said: 

“In the present case the appellant has adduced 
no evidence to prove such legal necessity as would 
bind the husband’s estate. He has relied simply 
on the recitals in the schedule attached to the 
sale-deed. Recitals in mortgages or deeds of sale 
with regard to the existence of necegsity for the 
alienation have never been treated as evidence by 
themselves of the fact. And it has been repeatedly 
pointed out by this Board that to substantiate 
the alienation, there must be some evidence aliunde," 

In Nandalal Dhur Biswas v. Jagat 
Kishore (|), the circumstances wnich induce 
ed their Lordships to make an exception to 
the rule were unusual. The last of the 
transactions was over fifty years old. The 
recitals referred to matters which at the time 
would have been easily demonstrable, e, g. 
the existence of an unsatisfied decree against 
the last male-holder. Further, the property 
appeared on the face of things to be insuffi- 
sient ‘for the maintenance of the lady, and. 
the course of dealing with tha property 
indicated a sirong probability that the 
recitals were founded on fact. The facts 
recited, if accepted as true, were sufficient 
to support the plea of necessity and the 
binding nature of the debt. Here the case 
is different, There were 41 bighas of 
mukarrart lands. It is not suggested that 
Harlal left any debts. There is no 
evidence, generally speaking, that the 
borrowing by the widows was for anything 
but their own purposes. Debts ineurred 
for such purp.ses are binding only on the 
personal estate of the widow. 

However, I shall examine the details 
of the consideration of Rs. 1,299. Rupees 999 
of this is said tə have been required for 

(1)43 I A 249, 36 Ind. Cas. 420; A I R 1916 P O 110; 
44 0 186; 20 ML T 333; 31 ML J 583; (1916) 2 M W 
N 336; 4 L W 458;18 Bom. L R 888; 24 O L J 487; 
1PL W 1; 210 W N 225; 10 Bar. L T 177; 
14 A LJ 11038 (P O). 

(2) 23 O 766; 23 I A 57; 7 Sar. 19 (P O). 

(3) 21 A 71; 25I A 183; 7 Bar, 417(P 0). 

(4) 86 A 187; 23 Ind. Oas. 715; A I R 1914 P O 38; 
28 M LJ 442; 18 OW N 649,12 AL J 489; 190 LJ 
469; (1914) M W N 405;15M L T 395; 16 Bom, LR 
352; 1 L W 794(P O), 
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paying off a previous zarpeshgi given by 
Lakhrupi in February 1904, to Suraj 
Prasad. covering the entire 4r bighas. A 
further sum of Rs. 222 is said to have 
been set off against the vendee's own 
dues, Lakhrupi having borrowed from him 
for the purpose of a Gays-sradh, and 
Rs. 78 is mentioned as having been taken 
for the purpose of bullocks and other 
necessities. As to this Gaya-sradh, the 
evidence is that that recital was false, 
that the money was in fact taken for the 
janeo ceremony of Dhyani, a daughter's 
daughter's son of Harlal Singh. That, as 
both the Munsif and Subordinate Judge 
have pointed out, was not a necessity which 
could be made binding on the estate of 
Harlal; and it is unpleasant to find that to 
give the deed a better colour, a false recital 
of Gaya-sradh was entered in it. In my 
view the Rs, 300 made up of Rs, 222 plus 
Rs. 78 must be held to be not for necessity. 
Then I turn to examine the necessity for the 
Rs. 999 recited as being due on the pre- 
vious zarpeshgi which was executed in 1804. 
The document recites that of its considera- 
tion Rs. 619 was debt due from Raji Kuar, 
a widow of Harlal, to one Mahadeo on a 
simple mortgage bond dated February 1, 
1900, for a consideration of Rs. 499. In 
addition Rs. 370 is said to have been taken 
for payment of previous creditors. Parti- 
culars of necessity are not stated, except 
regarding Rs. 27 said to have been berrow- 
‘ed from Radha Mohan Singh for perform- 
ance of the sradh of Lakhrupi’s mother Raji, 
and Rs. 45 said to have been taken for 
payment of. rent to the landlords, Further- 
more, Rs. 10 cash was taken at the time of 
execution. If the recitals are taken as 
supporting that the debts were incurred 
as recited, it might be that Rs. 27 plus 
Rs. 45 can be considered as supported 
by necessity. The balance of Rs. 370 and 
Rs. 10 cannot be considered to have been 
taken for necessity. Next, there is the 
bond of 1900 for a consideration of Rs. 499. 
This consideration is recited as being 
made up of Rs. 262-138-6 said to have 
been borrowed from the mortgagee by the 
widow Raji, for the purpose of survey 
disputes. The balance Rs. 236 odd was 
taken in cash for meeting certain creditors 
whose names do not appear. On the face 
of the recitals, the Rs. 236 cannot be con- 
sidered to have been taken for necessity. 
If the recitals be accepied as supporting 
the facts recited, the sum of Rs, 262-13-6, 
out of the consideration of the bond, Rs. 1,900, 
could be treated as money taken for neces 
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sity. This amount with proportionate 
interest would be represented by Rs. 306 
at the time of the execution of the zarpeshgi 
in 1904. 

Now, if we followed strictly the rule 
laid down in the Privy Council decisions, 
which I have said is applicable, in that 
case the plaintiff might be entitled to 
immediate pcssession. Mr. Bhuvaneshwar 
Prasad Sinha for the appellant bas said 
that he does not wish to press his claim 
to the extent of denying to the respon- 
dent payment of what may be considered 
justly due on account of sums probably 
advanced for necessity. On that footing 
it may be said that there appears to be 
necessity for this much of the considera- 
tion of the earpeshgi of 1904, viz. 
Rs. 27+Rs, 45+Rs. 308, total Rs. 378. To 
this extent, the zarpeshgi may be cone 
sidered tohave been binding on the estate 
up to the time that it was redeemed by 
the purchaser and, if so, it would be 
equitable to treat the purchaser as entitled 
to retain a lien on possession of the property 
until the date when the plaintiff shall bring 
this sum into Court for payment to him. 

The Subordinate Judge thought that 
the validity of the zarpeshgi should be 
supported because the purchaser satisfied 
himself that the zarpeshgi deed was for 
consideration. That might be enough. if 
the purchaser had been dealing with the 
male karta of a joint Hindu family. 
Antecedent debt in such a case may be 
enough to bind the estate; but here in 
the case of a widow, antecedent debt is 
of no effect unless such debt itself was 
incurred for necessity, and the defendant 
himself admitted that he had made no 
inquiry as to how the consideration of the 
zarpeshgi deed was made out, I would 
allow ihe appeal, set aside the judgment 
and decree of the Subordinate Judge and 
restore that of the Muasif with costs; but-it 
should be added that the decree will not be 
executed until the plaintiff brings into 
Court the sum of Rs. 378 for payment 
to the principal defendant. 


Varma, J.—I agree, 
D. ; Appealal lowed. 
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LAHORE HIGH COURT 
Second Appeals Nos, 445 and 504 
of 1938 
October 24, 1938 
Appison AND Ram Larr JJ. 
RAJA SINGE—PLAINTIFF—ÅPPELLANT 
VETSUS 
KHAZAN SINGH, VENDEE AND ANOTHER, 
VENDOR-— Derren rants —RESPONDENTS 

Punjab Preemption Act (I of 19135, ss. 8, 25 (2) 
Proviso--S, 8, applicability to cantonments—Amount 
due on debts forming part of consideration held not 
greatly in excess of market value and therefore 
provisoto s. 25 (2) held had no application, 

Section 8, Punjab Pre-emption Act can only apply 
toa cantonment and not to an area which in fact is 
nota cantonment but for certain purposes subjected 
only to restrictions which applied in the neighbour- 
ing cantonment. The fact that the rules and bye- 
laws framed under the Act aa also many of the pro- 
visions of the Act can he extended to an area beyond 
a cantonment under s. 288 of the Act will not convert 
that area intoa cantonment, 

The property sought to be pre-empted was stated to 
be in the sale deed, of the value of Rs. 10,000. The con- 
sideration included an item of Rs. 7,600 due toan old 
debt, out of which Rs. 2,600 was stated to be interest, 
The Oommiasioner found the market-valus of the pro- 
perty to be Rs 7,50.) : 

Held, that the amount dueon old debt was not 
greatly in excess of the market value of the pro- 
perty and Proviso tos. 25 (2) had no application. 

S. As. from the decree of the Additional 
District Judge, Rawalpindi, dated February 
3, 1938. 


Mr. J. N. Agarwal, for the Appellant. 

Sardar Jhanda Singh, for the Respon- 
dents. 

Ram Lall, J.- Raja Singh, plaintiff, sued. 
Khazan Singh, the vendee of his brother 
Sujan Singh, for possession by pre-emption 
ofa certain plot of land in Rawalpindi 
sold by Bujan Singh by a registered deed 
dated December 2, 1939, for a consideration 
stated in this deed to be Rs, 10,000. The 
plaintiff's case was that the consideration 
had not been fixed in good faith and had 
in fact not been paid and he therefore 
claimed possession of this property on pay- 
ment of Rs, 2,000 which he fixed as the mar- 
ket value of this property. The defendants 
pleaded that full consideration had in fact 
been paid and further that as the land 
was situate within the Rawalpindi Can: 
tonment area the right of pre-emption did 
not arise, but if this last contention did 
not prevail then it was conceded that the 
plaintiff had the right of pre-emption. Phe 
trial Court held thatthe land in question 
was not within ithe cantonment area and 
that therefore s. 8, Pre-emption Act, had 
no application. It further held that the 


consideration stated in tne deed had not | 


been fixed in good faith nor had it been 
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paid, The Court further appointed a Com- 
missioner to ascertain the market value of 
the land in question and on his report it 
passed a decree in favour of the plaintiff 
on payment of the sum of Rs. 7,500, leaving 
the parties to bear their own costs. 
Both parties appealed to the learned 
District Judge who accepted the vendes'’s 
appeal to the extent of raising the amount 
of Rs. 7,500 to Rs. 10,00) that is to the 
figure stated in the registered deed men- 
tioned above. In other respects he allowed 
the decision of the trial Court to stand. 
Both parties have preferred second appeals 
to this Court, No. 445 of 1938 by the 
plaintiff, and No. 594 of 1938 by the vendee, 
and these two appeals will be disposed of 
together by one judgment. 

The vendee’s only contention before us 

has been that the land sold is in fact 
within the cantonment and therefore 
according to s. 8, Prc-emption Act, the right 
of pre-emption dces not attach to this 
land. The relevant portion of s. 8 on 
which reliance in placed, isin the following 
terms : 
“Except as may otherwise be declared in the case of 
any agricultural land in a notification by the Local 
Government, no right of pre-emption shall exist with 
any cantonment.” 

The contention that the land in suit is 
within a cantonmeat is based largely on the 
fact that the Cantonment Board controls 
the erection of buildings, drainage, culti- 
vation, water supply, registration of births 
and other cognate matters, such as, sani- 
tation, ete. Now, a cantonment has been 
defined ins. 3, Oantonment8 Act, 1934, to 
be an area which the Local Government 
has declared by notification to be a 
place in which His Majesty's Regular forcea 
are quartered or an area which being in 
the vicinity of any such place is required 
for the service of such forces. In other 
words a notitication declaring a certain area 
as such is a canptonment. sec.ion 4 of the 
same Act gives power to the Local Govern- 
ment to alter the limit of a cantonment. 
Section 256 enacts that the Local Governa- 
ment 

“may by notification extend to any area beyond a 
cantonment and in the visinity theraof with or 
without restriction or modification, any of the pro- 
visions of Ohaps, ¥ to 15 ofthe Act or of any rule or 
bye-law made under this Act for the cantonment 
which relates to the subject-matter of any of these 
Ohapters and every enactment, rule or bye-law so 
extended shall apply to that area asif the area were 
included in the cantonment." 


It is apparent that the rules and bye-faws 
framed under the Act as also many of 
the provisions of the Act can be extended 
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to an area beyond a cantonment but 
such urea does not thereby become a 
cantonment. In the present case all that 
apparently happened is that in order to 
preserve sanitation and other amenities of 
life in the cantonment of Rawalpindi, 
some of the provisions of the Act and 
bye-laws framed thereunder have been 
extended to this area. Section 8 can only 
apply to a cantonment and not to an area 
which in fact is not a cantonment but 
for certain purposes subjected only to 
restrictions which applied in the neighbour- 
ing cantonment. It appears to me clear, 
therefore, that the land in suit is not 
within the Rawalpindi Cantonment, and 
on this finding, the appeal preferred by 
the vendee must be disallowed. Having 
regard to all the circumstances in the 
cate, ] wculd dismiss the appeal but make 
no order as to costs in this Court. i 

Bo faras the appeal by the plaintiff is 
concerned, the contention that” the sale 
price should not be Rs. 10,000 as stated in 
the deed is based on a ccnsideration of 
the Proviso tos. 25 (2), Pre-emption Act. 
The consideration in this case includes an 
item of Rs.7,600 due on old debt out 
of which Re, 2,600 was stated to be for 
interest. The Proviso to s. 25 (2), Pre- 
emption Act is to the effect that when the 
sale price stated represents entirely or 
mainly a debt greatly exceeding in 
amount the market value of the property, 
the Court shall-fix the market value as the 
price of the land in ‘suit and may put 
the vendee to his option either to accept 
such a value as the full equivalent of the 
consideration or have the sale cancelled 
and the vendor and vendee restored to their 
original positicn. The market value in tbis 
case as found by the Oommissioner was 
Rs. 7,500 and since the amount of interest 
is only Rs. 2,600 and the old debt stated to 
be Rs. 7,600 including this item of interest, 
it cannot be said that this is greatly in 
excess of the amount cf the market value. 
Farther this matter was not pleaded or put 
in issue and the only way in which we 
can give effect to the contention of the 
plaintiff would be to frame a new issue 
and remand the case for trial thereof. In 
the first place I see no good ground for 
adopting this course and in the second 
place even ifthis be adopted, in view of 
the fact that the old debtis only Re. 100 
mose than the market price as found by 
the Commissioner, I see no hope of the 
plaintiff succeeding on this ground. In 
these circumstances, I would dismiss this 
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appeal also, and in view of all the circum- 
stances, leave the parties to bear their own 
costs in this Court. 

Addison, J.—I agree. 

D, Appeal dismissed. 


RANGOON HIGH COURT 
Second Appeal No. 305 of 1937 
February 11, 1938 
Mya Bo, J. 
Babu BRIJ MOHAN KEMKA.—APPBLLANT 


versus 
ABDUL MAJID AND CTHERS— RESPONDENTS. 

Transfer of Property Act (IV of. 1882) s. 58 (f)— 
Equitable mortgage—Creation of — Essentials—Civil 
Procedure Code (Act V of 1908), O. I,r. 1—Deposit by 
father, of conveyance of immovable property executed 
by third person in favour of sons, to secure loan— 
Suit against father~Sons, whether necessary or proper 
parties, 

Where there isa loan and document or documents 
relating to the property alleged to have been mort- 
gaged are deposited, the only other fact that need be 
established, for the purpose of proving an alleged 
equitable mortguge, is that such document or docu- 
ments have been deposited with the intention of 
creating a security on the property mentioned therein. - 
It is not necessary that the whole or even the most 
material of the documents of title to the property 
should be deposited or that the dccuments 
deposited need necessarily show a complete or good 
title in the depositor. It is sufficient if the deeds 
deposited bona fide relate tothe property, ‘Lacon v. 
Allen (2), Roberts v. Croft (3; and Dizon v, Muck- 
leston (4), reliedon V. E. R. M. A.R, Chettyar Firm 
v. Ma Joo Teen (5, held Overruled by Chidamba- 
ram Chettiar v. Aziz Miah (1). 

Where a father deposits aconveyance of immovable 
property executed by some one else in favour of his 
sons in order to secure a loan, such transaction 
is not binding on the sons either on the basis that he 
is the manager or of his being the head of the family 
and the sons being in a position to claim a paramount 
title to that of the fatner are not necessary or proper 
parties to the suit against the father. i 

S. A. against the decree of the Assistant 
District Court, Amherst, in O. A. No. 29-A > 
of 1937. 

Mr. P. K. Basu, for the Appellant. 

Mr. B. C. Guha, for the Respondents. 

Mya Bu, J.—This case raises the quese 
tion which is covered by the main judgment 
delivered in Civil Second Appeal No. 373 of 
1836 Chidamabaram Chettiar v. Aziz Miah 
(1) which was decided by a Full Bench of 
which I was a member. In that case I 
wrote a short judgment confirming the 
main decision at which my brethren arriv- 
ed, but I did not deal with that part of the 
judgment which bears upon the question 
for determination in the present case, as I 
considered that that case could be disposed 


(yA I R 1938 Rang. 149; 175 Ind. Oas. 206; 1939 
Rang. 316; 10 R Rang. 472 (F B). 
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of without laying down the law that was 
Involved in that part of the judgment and 
not because I considered that the law laid 
down therein was open to question. The 
part of the judgment in question runs as 
follows : 

“In our opinion, the correct statement of the law 
is that in order to create a valid mortgage by de- 
posit of title deeds, under s. 58 (f), Transfer of 
. Property Act, it is not necessary that the whole, or 

even the most material, of the documents of title to 
the property should be deposited, nor that the docu- 
ments deposited should show a complete or good 
title in the depositor. It is sufficient if the deeds 
deposited bona fide relate to the property ....” 

In arriving at the conclusion involved in 
this statement the English cases in Lacon v. 
Allen (2), Roberts v. Croft (3) and Dizon 
v. Muckleston (4) were among the four 
cases relied on. These cases do support the 
proposition thatin order to create a valid 
mortgage by deposit of title deeds it is not 
necessary that the whole or even the most 
material of the documents of title to the 
property should be deposited or that the 
documents deposited need not necessarily 
show acomplete or good title in the depo- 
sitor and that itis sufficient if the deeds 
deposited bona fide relate to the property. 

have no hesitation in supporting this 
proposition. In my judgment where there is 
a loan and document or documents relating 
to the property alleged to have been mort- 
gaged are deposited, the only other fact that 
need be established, for the purpose of prov- 
ing an alleged equitable mortgage, is that 
such document or documents have been de- 
posited with the intention of creating a 
security on the property mentioned therein. 
In the present case, the appellant sues the 
four respondents, respondent No. 1 being 
the father of the other three respondents, 
for a mortgage decree upon an alleged 
equitable mortgage. The loan in question 
- is alleged to be Rs. 500 bearing interest 
at 1 per cent. per mensem secured by 
a promissory note executed by res- 
pondent No. 1 and by deposit by respon- 
dent No. 1 of a deed of conveyance of 
immovable property executed by some one 
in favour of respondents Nos. 2,3 and 4. 
According to the ruling in V. E. R.M. A. 
R. Chettyar Firm v. Ma Joo Teen (5), the 
deposit of such deed of conveyance, even 
if such deposit was made with intent to 
create a mortgage on the property therein 
mentioned, would fail to have the effect of 
R 2) 856) 3 Drew 579; 26 LJ Oh. 18; 4 W R 693; 106 


(3) (1857) 24 Beav 223; 53 E R 343. 

(4) (1872) 26 L T 752; 20 W R 619. 

(5) 11 R 239; 147 Ind. Cas. 1105; A I R 1933 Rang. 
299; 6 R Rang. 180, 
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creating a mortgage, inasmuch as the deed 
did not disclose title in the depositor. But 
in the Oivil Second Appeal No. 373 of 
1936 Chidambaram Chettiar v. Aziz Miah 
(1) which was decided only on January 26 
of this year, the decision in V. E. R. M. A. 
R. Chettyar Firm v. Ma Joo Teen (5) was to 
that extent overruled. The Courts below 
when considering this question in the shape 
of the preliminary issue in the case did not 


have the advantage of the judgment in the 


Oivil Second Appeal No. 373 of 1936 
Chidambaram Chettiar v. Azie Miah (1) and 
were bound to decide the case in accordance 
with the ruling in V. E. R. M. A. R. 
Chetiyar Firm v. Ma Joo Teen (5), under 
which their decisions are correct. Now that 
the ruling in V. E. R.M. A. R. Chettyar 
Firm v. Ma Joo Teen (5) has since been over- 
ruled, it follows that the order of the Courts 
below dismissing the suit on the ground 
that no equitable mortgage was created by 
the deposit of the title deed by defendant 
No. 1 must be set aside. | 
The real questions for determination with 
reference to tha alleged equitable mortgage 
are whether the document or documents of 
title deposited relate to the property alleg- 
ed tohave been mortgaged, and whether 
such deposit was made with intent on the 
part of the alleged mortgagor to create a 
mortgage of such property. On the allega- 
tions as they stand, the claim for a mort- 
gage decree not only against respondent 
No. 1 but also against the other respondents 
is obviously untenable. The notion of the 
transaction entered into by respondent 
No. 1 having a binding effect on respon- 
dents Nog. 2, 3 and 4, either on the basis of 
respondent No. Is managership or his 
being the head of the family cannot be 
supported. In these circumstances, even if 
the plaintiff succeeds in getting a mort- 
gage decree, such decree would be operative 
only as against defendant No. 1 and de- 
fendant No. 1 alone. The deed of con- 
veyance which has been deposited is in 
the name of defendants Nos. 2,3 and 4, 
Their attitude and that of defendant No. 1 
himself is that the preperty belongs to 
defendants Nos. 2, 3 and 4 and not to defen- 
dant No. 1. Defendants Nos. 2,3 and f are 
therefore in this suit in a position of parties 
claiming title paramount to that of -the 
mortgage. In these circumstances defen- 
dants Nos. 2,3 and 4 are not necessary or 
proper parties to the suit upon the alleged 
mortgage. The question as to whois the 
true owner will arise only in subsequent 
proceedings, if any, where the title of the 
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mortgagor to the property alleged to be 
mortgaged is questioned. 

Therefore in setting sside the decree of 
the Court of. first instance and in remand- 
ing the case to the trial Court, I direct that 
defendants Ncs. 2, 3 and 4 be struck out 
from the suit, and that they are, therefore, 
no longer to be parties tothe suit. Their 
costs in the Court of first instance and half 
of their costs in the District Court and in 
this Court are to be borne by the plaintiff- 
appellant. The case is now remanded to 
the trial Court for trial on the merits. As 
between defendant. No." 1 and the plaintiff, 
costs will abide by the. final result. There 
will be a certificate for return of court-fee 
on the memoranda of appeal in the District 
Court and in this Court under s. 13, Court 
-Fees Act. | 


E. Case remanded. 
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A PESHAWAR JUDICIAL COMMIS- 
z SIONER'S COURT 
Civil Appeal No. 52-16 of 1939 
May 9, 1939 
: Mir Anman, J. . 
3 Sardar ATTAR SINGH S, SUJAN 
SING H— APPELLANT 


- Versus 

- SECRETARY or STATE AND ANUTHER— 
g 5 Peg alaki 

- Cantonments (House Accommodation) Act (VI o 
1923), 8. 7—Reasonable pent Orie doe ALA A) 
of Act suggested. 

The best criterion for arriving ata reasonable figure 
of rent of a house is to find cut the rent of bungalows 
in the. locality. 

There should be some provision in the Act that 
where 8 house has been taken over and the question 
of rent is contested by thelandlord,the amount fixed 
by the Officer Commanding should be paid to the land- 
-lord without prejudice to his right to fight in Oourt 
the question of the enhancement of the rate of 
rent. 


t 
5 4 TAR an Pi of the Additional 
uage, Pesbawar Divisicn, dated F 
D aeee. ms ebruary 
Sardar Ajit Singh, for the Appellant. 
Mr. A.M. Qureshi, for tbe Respondents. 
Judgment.—Bungalow No. 31 belongs 
to Attar Singh and is situated in Kohat 
Cantonment. It has been acquired cn 
lease by the Officer Commanding Kobat 
Military Station under the House Accom- 
modation Act for five years. The Officer 
Commanding fixed the rentat Rs. 65 a 
month and also crdered repairs of the 
value of Rs. 1,399 to be made. The repairs 
seem to have been carried out. The owner 
was, however, not satisfied with the amount 
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of rent fixed. He therefore asked for a 
reference to Court. The matter was ‘con- 
sequently referred to the District Court, 
Peshawar, Owing to arrears of work in 
that Court the case could not be taken 
for about three years, for the notice of 
appropriation was given on August 7, 1936, 
the bousé was appropriated on August 15, 
1926,-and the reference was decided by - 
the Additional Judge on February 15, 1939, 
The Additional Judge maintained the figure 
offered by the Officer Commanding. The 
owner has ceme up on appealto this Court, 
The owner has himself gone into the 
witness-box and sworn that this bungalow 
used to fetch Rs. 95 a month before ap- 
propriation. I find from the evidence of 
Captain Blunt that bungalow No. 30 is 
rituated opposite to bungalow No. 31 and 
‘that both are similar in accommodation. 
Again it is clear. from the statement of 
‘Mr. Smith, Assistant Garrison Engineer, 
that the rent of bungalow No, 30 is Rs. 120 
amonth, This witness has .also deposed 
that bungalow No. 31 consists of a kacha 
building with a pakka facing. This witness 
had been in Kohat for about 18 months. 
He has səid that bungalow No. 31 hag 
always been occupied during that time by 
a senior Captain and that at the time of 
his giving evidence it was occupied by a 
Major. In the opinion of this witness, 
bungalow No. 31 is slightly inferior to 
bungalow No. 30. He alleged that bunga- 
low No. 30 was on a monthly tenancy with 
the Government. . 

The House Accommodaticn Act lays down 
that the Court shall fix a reasonable rent 
of the house appropriated by the Officer 
Ocmmanding. I think the best criterion for 
arriving at a reasonable figure is to find 
out the rent of bungalows in the locality. 
I have shown above that bungalow No. 30 |” 
which is opposite to bungalow No. 31 is 
similar in accommodation and that a rent 
of Rs. 120 a month is being paid for it 
by the Government on the monthly basis. 
I admit that in the case of acquisitica under 
the House Accomm<dation Act, the Govern- 
ment has to repair the house and there is 
no fear of the house remaining vacant. 
But then there is the consideration that the 
hcuse is being appropriated against the 
will of the landlord. Moreover, there is a 
great difference between Rs. 65 a month 
and Rs. 1:0 amontb, and I think that even 
if allthese matters were allowed for, the 
rent should be higher than that offered by 
the Officer Commanding, For the reasons 
given above, Iam of opinion that Rs. 65 a 
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month is very low and the circumstances 
relating to bungalow No. 30 make me sure 
that the owner has told the truth when 
he has stated on solemn aSirmation that 
he was getting Rs.95 a month for the 
bungalow before it was appropriated, 
I therefore accept the appeal and raise the 
rent to Rs.95 a month from the date of 
appropriation. The landlord shall get his 
costs in this Court as well as in the District 
Court. Pleader’s fee Rs 30. 

I may refer to another point which arose 
during the proceedings of the appeal. The 
owner made an application to me that 
since the date of appropriation the house 
was in the possession of the Officer Com- 
manding and that he was not getting any 
rent from that officer. Re asked me to 
order that subject to protest the rent be 
paid tohim at the rate xed by the Officer 
Commanding. After hearing Counsel for 
the Officer Oommanding, I came to the 
conclusion that there was scme legal 
difficulty in my wayin dealing with the 
matter. It was doubt{ul whether I could 
order the payment of the arrears of rent 
at the rate fixed by the Officer Commanding 
although it is obvious thatit should have 
been paid to the landlord for all the land- 
lord is fighting for is that he should get 
.more rent. As the appeal could be disposed 
of ina short time, I refused to proceed 
with the application. But I must point 
out that there is a lacuna in the House 
Accommodation Act’ which it would be 
fair ov the part of the Government to fill 
up. The only points on which the landlord 
can get a reference to the Court are the 
fixation of the rent and the amount of 
repairs to be made by him. Consequently 
there should be some provision in the Act 
that where a house has been taken over 
and the question of rent is contested by 

| the Jandlord, the amount fixed by the Officer 
Commanding should be paid to the landlord 
without prejudice to his right to fight in 
Court the question of the enhancement of 
the rate of rent. 

8. Appeal accepled. 
CALCUTTA HIGH COURT 
Civil Appeal No. 175 of 1937 

November 7, 1938 


l Sgn, J. 
KIRTIBASH MODAK AND cturrs— 
DEFENDANTS—APPELLANTS 


versus 
RAKHAL MAJHI AND orazrs— 
PLAINTIFFS — RESPONDENTS 
Bengal Tenancy Act (VIIT of 1835), 3. 148-A (1)— 
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Some usufructuary morigagees suing for rent alleging 
to be alone entitled to rent—Other mortgagees o% deed 
not parties to suit but produced as witnesses; 
describing themselves as benamidars for plaintiffs 
—S.148-A (1) held not violated. 

Certain persons filed a suit for rent against the 
defendants on the footing that they were usufructuary 
mortgagees. The defendants stated that the suit 
was bad for defect of parties, inasmuch as some of 
the other usufructuary mortgagees had not been 
made partiesto the suit. They contended that all 
the landlords not having been made parties, ths suit 
was bad as it did not comply with the provisiona of 
s. 148-A (1), Bengal Tenancy Act. At the time of the 
hearing, the other usufructuary mortgagees appeared 
as witnesses and disclaimed all interest in the 
mortgage. They stated thatthey were benamidare 
of the plaintiff and that they had no interest in the 
rent payable tothe plaintiffs. The plaintifs stated 
that they (plaintiffs) alone were the mortgagees and 
that they alone were entitled to the rent: 

Held, that the provisions of s. 148-A (1), Bengal 
Tenancy Act had not been violated and that therefore 
the plaintiff mortgagees were entitled to a decree 
for rent. z 

O. A. from the appellate decree of the 
Sub Judge, Bankura, dated August 4, 
1936. 

Messrs. B. C. Mukherjee and Muktipada 
Chatterjee, for the Appellants. 

Mr. Purushottam Chatterjee, 
Respondents. 

Judgment.—This appeal arises out of a 
suit for rent. The defendants are the appel- 
lants. The point for determination is fairly 
simple. Oertain persons filed this suit for 
rent against the defendants on the footing 
that they were usufructuary mortgagees. 
The defendants raised various defences but 
only one of these defences need be consi« 
dered at this stage. The defendants stated 
that the suit was bad for defect of parties, 
inasmuch as some of the other usufructuary 
mortgagees had not been made parties to 
the suit. They contended that all the land- 
lords not having been made parties, the 
suit was bad as it did not comply with the 
provisions of s. 148-A (1), Bengal Tenancy 
Act. At the time of hearing the other 
usufractuary mortgagees whose names are 
Amulya Majhi, Ram Pada Majhi and Rali 
Pada Majhi appeared as witnesses and 
disclaimed all interest in the mortgage. 
They stated that they were benamidars of 
the plaintiff and that they had no interest 
in the rent payable tothe plaintiffs. Tne 
trial Court, despite this admission by these 
persons, held that the suit was bad and 
dismissed it. An appeal was taken to the 
District Judge. The Subordinate Judge who 
heard the appeal has held that the plaintiffs 

_are entitled toa decree. His judgment is 
by no means clear but in my opinion the 
conclusion at which he has arrived is 
correct, The persons, who, according to the 
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defendants, should have been made parties 
to the suit have appeared and disclaimed all 
interest. The plaintiffs state that they alone 
were the mortgagees and that they alone 
were entitled to the rent. Amulya Majhi, 
Rampada Majhi and Kalipada Majhi 
support the plaintiffs. In this state of the 
evidence, the trial Court should baye come to 
the finding that the plaintiffs are the only 
landlords, that the other persons appearing 
as mortgagees on the deed were in fact not 
mortgagees ond that therefore they were 
necessary parties to the suit. In these 
circumstances, I am of opinion that the 
provisions of s. 148-A (1), Bengal Tenancy 
Act, have not been violated. The suit has 
been properly constituted as all the land- 
lords are parties. That being so, the 
decree of the lower Appellate Court must 
be upheld and this appeal wust. be dis- 
missed with costs. 

D, Appeal dismissed. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 388 of 1936 
January 3, 1939 

` Bennet anp Ganea Natu, JJ. 
RAM BARAN UPADHIYA AND aNoTRER— 
DEFENDANTS— APPELLANTS 
í versus 
SITAL PATHAK, PLAINTIF? AND 
OTBERS— DEFENDANTS— RESPONDENTS 

Child Marriage Restraint Act (XIX of 1929), 8. 5— 
Act does notaffect validity of marriages after they 
have been performed. 

A distinction must be observed between the per- 
formance of the act and the act itself. The Child 
Marriage Restraint Act aims at the restraint of the 
solemnization of child marrirges. It does notaffect 
the valiaity of the marriages after they have been 
performed. Hormasji Motabhai v. Peatonji Dhanji- 
bhai (1) and Keshav Hargovan v. Bai Gandi (2), 
distinguished. 

8. ©. A. from the decision of the Additional 
Sub-Judge, Basti, dated November 13, 
1935. 

Mr. N. Upadhiya, for the Appellants. 

Messre. K. L. Misra and S. C. Asthana, 
for the Respondents. 

Judgment.—This is a defendants’ appeal 
and arises out of a suit brought against 
them and other defendants respondents 
by the plaintiff for a declaration that 
‘Musammat Ram Kuari, defendant No. 2, 
was his wife and that her subsequent 
marriage with defendant No. 5 was invalid. 
The defendants contended that Musammat 
Ram Kuari was never married to the plain- 

tiff. Both the lower Courts have concurrently 
found that she was legally married to the 
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plaintiff and her marriage is valid. It 
has been contended by the learned Counsel 
on behalf of the defendants that in view of 
the provisions of the Child Marriage Res- 
traint Act (Act XIX of 1929), such a declara- 
tion should not have been granted by the 
lower Courts. He has relied on two cases, 
Hormasji Motabhai v. Pestonji Dhanjibhai 
(1) and Keshav Hargovan v. Bai Gandi (2). 
These cases do not apply to the present case. 
The first case deals with a contract which 
was itself void being prohibited by law. 
The secord case deals with an immoral 
custom. 

A distinction must be observed between 
the performance of the act and the act itself. 
The Child Marriage Restraint Act aims at 
the restraint of the solemnization of child 
marriages. It does not affect the validity 
of the marriages after they heve been per- 
formed. There may be cases where the 
Court in the exercise of its discretion may 
refuse to give a declaration in the case of a 
marriage which bas been solemnized or per- 
formed in contravention of the provisions of 
the Act. But in the present case it is very 
essential to give the declaraticn sought for 
by the plaintiff. The father of the girl 
(defendant No. 2) after having married her 
to the plaintiff intended to marry her again 
to defendant No. 3. During the pendency of 
the suit, he actually married her to defer- 
dent No. 5. Unless the validity of the first 
marriage between the plaintiff and defer- 
dant No. 2 is declared, the second marriage 
of defendant No. 2 with defendant No. 5 will 
Jead toa number of complications and also 
tothe commission of various offences. Jn 
order to avoid the commiesion of various 
further offences, it was necessary that the 
declaration sought for should have been 
granted by the lower Courts. As already 
stated, the lower Courts have concurrently 
found that defendant No. 2 was validly 
married to the plaintiff and their marriage 
is legally valid. -This finding is one of fact 
and is conclusive. There is no force in 
the appeal. It is therefore ordered that it 
be dismissed with costs. 


D. Appeal dismissed. 


(1) 12 B 422. 
(2) 39 B 538; 29 Ind, Cas.952; A IR 1915 Bom. 107; 
17 Bom. LR 584. 
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i PATNA HIGH COURT 

Civil Revision No. 393 of 1938 

February 7, 1939 
Duaviz, J. 
BRIJU PANDY—PETITIONER 
versus 
GANGU AHIR—OpPeosiTE Party 

Civil Procedure Code (Act V of 1908), 8. 20—Suit 
on hand-note—Place of suing—U. P. Agriculturists' 
Relief Act (XXVII of 1924), 8 T—Applicability -- 
Act does not extend protection outside province. 

The cause of action for asuit on a hand-note 
arises either at the place where the contract was 
-made or at the place where the contract was to be 
performed. But where it isnot urged on behalf of 
the defendant that he was to re-pay the loan at any 
place other than the one where “the transaction 
was done,” it may be taken that the money was 
to be repaid to the plaintiff where the transaction 
took place. Soniram Jeetmull v. R.D. Tata & Co. 
11), followed. 

Provincial Legislature cannot be presumed even 
to have considered that it had power to protect the 
agriculturists of the province from the extra-provin- 
cial consequences of the contracts that they might 
enter into outside the province, it being only empower- 
ed “to make laws for the peace and good Government 
of the territories for the time being constituting that 
province.” The operation of the U. P. Agriculturists’ 
Relief Act would thus be prima facie confined to 
the United Provinces, and it would be impossible 
to contend with any show of reason that such 
sections of the Act, as for example s.35 or 40, 
which impose penalties “for entering in hooks of 
account a sum larger than that actually lent and 
for not giving receipts” or prescribes “stamp duty, 
etc, on certain bonds by agriculturists” could 
have any operation outside the United Provinces. 

Consequently, a suit on a hand-note executed at 
Bania Chappar in Gopalgunj Munsifi by defendant 
an agriculturiss and resident of Gorakhpur 
District inthe United Provinces can be filed in 
Gopalgunj Munsifi sincethe United Provinces Act 
does not take away the jurisdiction of Oourts 
lying outside the province. Gurdyal Singh v. Raja 
of Faridkot (2), distinguished. Sheo Tahal Ram v. 
Binaik Shukul (3}, Oomar Hajee Ayoob Sait v. 
Thirunavukkarasu Pandaram (4), referred to. 


O. R. against an order of the Sub-Judge, 
oe Court, Chapra, dated January 17, 
1938. 


Mr. S.C. Misra, for the Petitioner, 

Messrs. H. P. Sinha and P. Jha, for the 
Opposite Party. 

Order.—This application in revision 
relates to a suit for the recovery of money 
due on a hand-note said to have been 
executed by the defendant on Kuar 16, 1341, 
Fasli in Mauza Bania Chhappar in tke 
Munsifi of Gopalgunj. The defence was 
two-fold: (1) that the hand-note was not 


genuine, valid and for consideration, and. 


(2) that under s. 7, U. P. Agriculturists’ 
Relief Act, 1931, the Munsif of Gopalgunj 
had no jurisdiction to try the suit. The 
` trial Court found in favour of the plaintiff 
ap regards the validity of the hand-note, 
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but held that the Gopalgunj Court had no 
jurisdiction under s. 7, Agriculturists’ 
Relief Act, referred to. It was accordingly 
ordered that the plaint be returned for 
presentation to the proper Court, An 
appeal was preferred against this order, 
aud the Subordinate Judge who heird 
it agreed with the trial Curt that “the 
suit was not entertainable in the Gourt at 
Gopalgunj ” 

It has been contended on behalf of the 
Plaintiff-applicant that the lower Courts 
were wrong in holding that s. 7 of the 
Act, operated to deprive the Gopalgunj 
Court of jurisdiction to try the suit. There 
is no dispute that the defendant is a 
resident of Mauza Bairiya in the District of 
Gorakhpur and is an agriculturist within 
the meaning of the United Provinces Act 
in question. The trial Court accepted the 
plaintiff's oral evidence that the loan was 
advanced, and the hand-note executed and 
delivered, in Bania Chappar within the 
Gopalgunj Munsifi. The cause of action 
for a suit on sucha Contract arises either 
at the place where the contract was made 
or at the place where the contract was to 
be performed, and it does not seem to have 
been so much as urged on behalf of the 
defendant thathe was to re-pay the loan 
at any place other than Bania Ohappar 
where “the transaction was done” We 
may therefore take it, Soniram Jeetmull v. 
R D.Ta'a & C). (1) that the money was 
to be re-paid to the plaintiff in Bania 
Chappar within the Gopalgunj Munsifi. 
Under s. 29, Civil Pr cedure Code, sai's on 
hand-notes may be instituted in a Court 
within the local limits of whose jurisdiction 
“the cause of action, wholly or in part 
arises.” Section 7, U. P. Agriculturists’ 
Relief Act, 1934, however, provides that: 

“Notwithstanding anything contained in any other 
enactment for the time bemg in force, every suit 
for recovering an unsecured loan in which the 
defendant .... isan agriculturist, shall be institated 
and tried in a Court within the local limits of whose 
jurisdiction: (a) the agriculturist defendant ..... 
actually and voluntarily resides; or (b)in case the 
agriculturist defendant .. resides outside the limits 
of the United Provinces of Agra and Oudh, (2) the 
holding or the landed property of agriculturist 
defendant.. ... .....18 situate, and (i) if the 
agriculturiat defendant has mo) holding or landed 
property, the agriculturist-defendant carries on the 
profession by virtue of which he is classed as an 
agriculturist.” 

The trial Court overruled the argument 


(D5 R 451; 102 Ind, Oas. 610; A IR 1927P 0 
156; 54°1 A 285; 53M LJ 25:45 OL J 633; 29 Bom 
L R 1027; (1927) M WN 520; 40 W N 676; 25 A 
PO 39 ML T 72; 310W N 998; 26 LW 720 
@ 0). 
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that the United Provinces Act, being a 
Provincial Act, cannot takə away the 
jurisdiction of the Gopa'gunj Court, on the 
ground that the object of the Legislature, 
viz the protection of United Provinces 
agriculturists and tbeir relief from 
indebtedness, would be frustrated and the 
Act become adead letter if that conten- 
tion of the plaintiff were to be accepted. 
The lower Appellate Court took the same 
view on the ground that the Act makes no 
reference to the residence of the plaintiff 
and lays down, irrespective of such 
residence, that whenever a svit for an 
unsecured débt is filed against an 
agriculturis:-defendant, who is a resident of 
the United Provinces, the Courts in those 
-provinces and no other Oourts have jurisdic- 
tion to entertain it. 

The learned Advocate for the applicant 
has laid stress. on the fact that in the 
opening'part of s. 7 of the United Provinces 
Act, the words “shall be instituted and 
tried in a Court” are not followed by 
words like “in the United Provinces of 
Agra and Oudb;” but it is obvious that 
nothing turns on this inthe circumstances 
of the present case, since the defendant is 
an agriculiurist actually and voluntarily 
residing in the District of Gorakhpur in the 
United Provinces. The omission of the 
words “in the United Provinces, ete." in 
the section is not unintelligible, having 
regard to the provisions of cl. (ii) of 
paragraph (b) of the section. [ am unable 
to appreciate the argument of the learned 
‘Advocate forthe applicant and this was 
his principal argument that this omission, 
-coupled with the menti^n of the United 
-Provinces in £. 1, operates to prevent a right 
of action given bys. 20 (e), Civil Proce- 
. dure Code, from being taken away bys. 7, 
United Provinces Act; and yet we must 
not overlook the facts that by s. 1 (2), 
United Provinces Act “extends to 
whole of the United Provinces of Agra 
-and Oudh,” and.that under s. &0-A, Govern- 
ment. of India Act, then in force, each 
Provincial Legislature was only empowered 
“tq make laws for the peace and good 
-Government of the territories for the time 
‘being constituting that province.” The 
operation of the Act would thus be prima 
facie confined to the United Provinces, 
and it would be impossible to contend with 
any. show of reason that such sections of the 
-Act, as for example, s. 35 or 40, which 
imposes penalties “for entering in books of 
‘account a sum larger than that actually 
lent and for not giving receipts” or 
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prescribes “stamp duty, ete., on certain 
bonds by agriculturists" could have 
any operation outside the United Pr vinces. 
The consideration that weighed with the 
learned Munsif thatif agriculturists from 
the United Provinces could be sued outside 
those provinces, the object of the Legislature 
would be frustrated overlooks the circum- 
stance that the United Provinces Legislature 
cannot be presumed even to have considered 
that it had power to protect the agricultarists 
of the United Provinces from the extra- 
provincial consequences of the contracts 
that they might enter into outside the 
United Provinces. The learned Advocate 
for the defendant opposite party has cited 
Gurdyal Singh v. Raja of Faridkot (2) and 
contended that the cause of action being 
personal, the suit must be tried in the 
jurisdiction in which the defendant resides. 
But the question that was decided in 
Gurdyal Singh's case (2) was the effect to be 
given in a Punjab Court to an ex parte 
decree passed in a Faridkot Oourt regardéd 
as a foreign Court. Such decrees stand on 
an entirely different footing from decrees 
passed by a Court in one province of British 
India and sent for execution to another 
province: see ss 40 and 44, Civil Procedure 
Oode, and Sheo Tahal Ram v. Binaik 
Shukul (3; and Oomar Hajee Ayoob Sait v. 
Pandaram (4). The 
contractin suit is pric to April 1935 when 
the United Provinces Act came into force. 
It must be taken to have been entered 
into by the parties with reference to the 
then existing law including s. ż0 (e), Civil 
Procedure Oode. Under that contract, 
therefore, the G>palgunj Court had jurisdic: 
tion to entertain a suit based on it, and the 
United Provinces Act dozs not even 
purport. to take away the jurisdiction of 
Courts lying outside the United Provinces, 
even if it could be pretended that it had 
any power to do so. The Act may be a 
good defence in suits brought in the Courts 
of the United Provinces to which it extends, 
but it seems to me clear that it cannot affect 
the jurisdiction əf the Gopalgunj Court to 
entertain the suit notwithstanding the fact 
that the defendant is an agriculturist of 
Gorakhpur. 

The application in revision must, there- 
fore, be allowed and the order to return the 

(2) 22 © 222; 21 I A171; 6 Sar 503; 1129 PR 1894; 4 
R & J 267 (P 0). 

(3) 53 A 747; 136 Ind, Cas, 353; A I R 1931 All. 
689; 1931 A L J 653; Ind. Rul. (1932) All 177. 

(4) 59 M_ 918; 162 Ind. Cas. 904; A IR 1936 Mad. 


552; 71M LJ 93; 43 L W 607; (1936) M WN 478 
8 R M 107, 
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plaint for presentation to the proper Court 

set aside. The trial Court will now proceed 

to dispose of the suit in accordance with the 

law. The applicant is entitled to the costs 

incurred by him in all Courts so far, includ- 

ing a hearing-fee of one gold mohur in this 
ourt. 


D, Application allowed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 516 of 1938 
November 11, 1938 
BARTLEY AND HENDERSON, JJ. 
REZA ALI WAHSHAT— APPELLANT 


versus 
DWARKA PERSHAD SARAF— 
RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 517— 
Pensioner depositing pension papers with creditor-- 
In criminal proceedings that followed, creditor pro- 
ducing them in Court—On acquittal pensioner apply- 
ing to Court for return of pension papers—Court, held 
competent to return them to pensioner. 

It is perfectly true that in an ordinary case of pro- 
perty or dccuments with which the Court is called 
‘upon to deal, under the provisions of s. 517, Oriminal 
Procedure Code, the proper order to pass generally is 
that such property or such document should, in the 
absence of adefinite finding as to the ownership, be 
returned tothe person with whom it was found. In 
the case of pension papers, however, there is a marked 
exceptiontothe general rule. Here there can be no 
question that the only person entitled to the posses- 
sion of the papers is the pensioner himself, and 
further the ouly person to whom they have any value 
whatsoever is the pensioner himself, 

Where a pensioner gives to the creditor his pension 
papers for securing 4 loan but the grant of the loan 
is followed by criminal proceedings, in which the 
creditor produces these papers, and the proceedings 
result in the acquittal of the pensioner, the Magis- 
trate is legally competent to return the papers to the 


pensioner, 

Messrs. N. K. Basu, Dinesh Chandra 
Roy and Amiruddin Ahmed, for the 
Appellant. 

Mr. D. N. Bhattacharjee, for the Crown. 

Messrs. B. C. Chatterjee and Bireswar 
Chatterjee, for the Complainant. 

Bartley, J.—This is an application 
under s. 520, Criminal Frocedure Oode, 
made by the petitioner in reference to 
an order passed by the learned Chief 
Presidency Magistrate. The facts underly- 
ing the application are that the petitioner, 
a pensioner, made over his pension papers 
to the opposite party in connection with 
negotiations for a loan to be made to 
him by the opposite party. The grant of 
the loan was followed by criminal proceed- 
ings against the petitioner who was alleged 
to have cheated his creditor in connection 
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with the advance of the monay lent. These 
criminal prozeedings ultimately resulted in 
the acquittal of the petitioner, but the pansion 
papers which had been prodused by the 
creditor as evidence in the criminal case 
appeared to have remained up to the 
present day in the custody of the Court. 
The petitioner applied to the Oaief Presi- 
dency Magistrate under s. 517 of the Gode 
to have the papers returned to him. The 
learned Magistrate was of opinion that the 
only order he could legally pass was that 
they should be returned to the party who 
produced them at the trial. Against that 
order, the present application has been made. 
Under s. 517 of the Code, the Gourt has 
jurisdiction to mike such an order as it 
thinks fit, for the delivery to any person 
claiming to be entitled to possession of it 
any document produced in a proceeding. 
Any such order is subject to the revision 
of this Court, in virtue of s. 520 of the 
Ccde. 

In the present case we are dealing 
with a particular document, to wit, a 
pension paper, or pension papers which 
have no value whatsoever to any person 
except the person entitled under them to 
draw the pension. Moreover, under the 
provisions of the Pension Act, the money 
which the petitioner alone is entitled to 
draw in virtue of those pension papers, 
is protected from seizure, attachment or 
sequestration by process of any Court in 
British India at the instance of a creditor 
for any demand against the pensioner. 
It is perfectly true that in an ordinary 
case of property or documents with which 
the Court is called upon to deal, under the 
provisions of s. 517, the proper order to 
pass generally is that such property or 
such document should, in the absence of a 
definite finding as to the ownership, be 
returned to the person with whom it was 
found. In the present case, however, there 
is a marked exception tothe general rule. 
Here there can be no question that the 
only person entitled to the possession of 
the papers is the pensioner himself, and 
further the only person to whom they have 
any value whatsoever is the pensioner 
himself. In the state of affairs, the common 
sense view of the matter is that the petitioner 
should be allowed to regain possegsion of 
his own papers. We accordingly direct in 
modification of the order made by the 
learned Chief Presidency Magistrate, that 
the pension papers now said to be in the 
custody of the Court be returned to the 
petitioner in this application. 
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Henderson, J.—I agree. The learned 
Magistrate was not correct when he 
thought that he had no legal power to 
make an order in favour of the petitioner. 
The terms of 8. 517, Criminal Procedure 
‘Ocde, are plain enough. He, however, rightly 
lays down that ordinarily in a case where 
the accused is acquitted, any property 
‘before the Court will be returned to the 
person with whom it was found or who 
‘produced it. But this is not an ordinary 
case. The only person to whom the penison 
paper is of the slightest use is the petitioner. 
The complainant cannot make a legitimate 
use of it and can only use it as a lever to 
‘extort money out of the petitioner; I am 
certainly not prepared to assist him todo 


that. 
D. Order modified. 


————— 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Oriminal Appeal No. 141 of 1939 
4 : May 9, 1939 
: ALMOND, J. O. AND Mir AHMAD, J. 
Mian GUL MAHMUD SHAH-—APPBLLANT 
versus 

a EMPEROR— RESPONDENT 

Criminal Procedure Code (Act V of .1838), 8. 309— 
And sana aT a IN 
Pre e eee under as. 304 (1) and 32: is 


è lL 
ee s. 309, Criminal Procedure Code, the Judge 


“ig bound to paes a sentence on each of the charges of 
which the accused is found by him to be guilty and 
hence where the Magistrate has convicted the 
‘accused under s8. 302, 304 (1) and 224, Penal Uode, his 
refusal to prescribe the punishments under ss. 304, 
Part (1) and 324 is illegal. Diwan Singh v. Queen- 
_ Empress (1), relied on. 

Or. A. from an order of the Additional 
Sessions Judge, Peshawar, dated April 12, 
1939. 

Mian Samiuddin, for the Appellant. 

Sardar Raja Singh, Advocate-General, 
for the Crown. 

Mir Ahmad, J. - Umar Shah belongs to 
village Bakar Shah Korun: which is situat- 
ed at two miles from Takhtbai Police 
Station in the Mardan District. He made a 
report at 10-5 p.m. on November 3, 1926, 
at the station house. The following is the 
gist of the information given by him: The 
reporter was asleep in his house when at 
about 9-30 r. m. he heard an uproar iu his 
hujra. The house of the reporter is adjacent 
to the hujra. The reporter called out to 
Sheruf Gul, his tenant, and asked him as to 
the cause of the trouble. Sheraf Gul told 
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him that Mian Gul and Mir Hassan Shah 
had stabbed Nurainuddin, Umar Din and 
Bacha and had run away. The reporter 
rushed to the hujra and found all the three 
wounded persons there. On his inquiry 
they told him that they were wounded by 
Mian Gul while they were held by Mir 
Hassan Shah, Thereporter cameto know 
that the cause of the quarrel was that Mir 
Hassan Shah and Nuruinuddin were teas- 
ing a boy called Karim. Nurainuddin and 
Umar Din succumbed to their wounds. The 
Police challaned the two brothers Mir Has- 
san Shah and Mian Gul who were commit- 
ted to the Court of Session and tried there 
under s. 302/34, Indian Penal Code (two 
counts) for the murders of Nurainuddin and 
Umar Din, and under s. 307/34, Indian 
Penal Oode, for the attempted murder of 
Bacha. The evidence led at the trial may 
be summarized as follows. (His Lordship 
then refefred to the evidence and pr :ceed- 
ed). The accused denied the charge and 
attributed it to enmity. Mir Hassan Shah 
said that he had gone to his village in T. T. 
two years before the occurrence. The 
accused did not produce any defence. The 
assessors were of opinion that Mian Gul 
had caused the iojuries on the wounded 
persons and that Mir Hassan Shah had no 
weapon with him. 

The learned trial Judge acquitted Mir 
Hassan Shah ande nvivied Mian Gul. He 
ob:erved that Mian Gul stabbed Nurain- 
uddin in order to rescue his brother Mir 
Hassan Shah. He gave him therefore the 
benefit of Excep. 2 to s. 300, Indian Penal 
Code, with respect to the murder of Nurain- 
uddin and convicted him under s. 304, 
Part (1), Indian Penal Oode, for that offences 
He was of the view that the act of the 
accused in killing Umar Din was murder 
aud that he was not helped by any Excep- 
tion to s. 300, Indian Penal Code with re- 
gard to that offence. He therefore ccnvicted 
him under s. 302, Indian Penal Oode, for 
killing Umar Din. As regards the wounding 
of Bacha, he convicted him under s. 324, 
Indian Penal Code. The Judge sentenced 
the accused to death under s. 302, Indian 
Penal Code, As regards the other convic- 
tions, he remarked: “It is unnecessary to 
pass any separate sentence under the other 
heads under which he has been convicted.” 
We may note here that under s. 309, 
Criminal Procedure Code, the Judge is 
bound to passa sentence on each of the 
charges of which the accused was found by 
him to be guilty and his refusal to pres- 
cribe the punishments under ss. 304, Part (1) 


1639 Ea 
and 324, Indian Penal Code, was, therefore, 
illegal. We are fortified in this view by 
a ruling of the Calcutta High Court re- 
ported in Diwan Singh v. Queen-Empress 
(1), at p. 809. Mian Gul has come up 
on appeal to this Court and the sentence 
of death is also before us for confirmation. 
His learned Counsel pointed out that the 
night was dark and suggested that some 
unknown person stabbed the deceased and 
that they implicated the two brothers Mir 
Hasan Shah and Mian Gul by conjecture. 
He also laid great stress on the point that 
the two deceased persons were not Consis- 
tent as regards their assailants and that the 
witnesses were also not unanimous on this 
point. He urged that in the circumstances 
it was not delinitely proved that Mian Gul 
was the person who caused the death of 
Umar Din. We do not find any force in 
the argument that the assailants were not 
identifed. Ifthis were correct, we should 
have expected that all the witnesses and the 
wounded persons would concentrate on Mir 
Hassan Shah who had started the mischief 
by molesting Karim, and Mir Hassan Shah 
should have been named inthe beginning 
as the a*saiiant of Umar Din. We, however, 
find from the crogs-examination of the wit- 
nessess that it was Miau Gul who was 
charged with the offences in the beginning. 
It was afterwards that attempt was made 
by them to implicate Mir Hassan Shah also 
along with Mian Qul. 


It is true that the evidence is not consis- 
tent. But we have no reason to reject the 
testimony of Umar Shah. Umar Shah went 
to the wounded persons at the earliest op- 
portunity and there was no time for the 
relations of the victims to coach them. 
What they said to Umar Shah was therefore 
the truth and we are prepared to accept 
it as such, Moreover, Umar Shah went 
straight to the Police Station and told the 
Police what the victims told him. He had 
also no time to make additions and alterae 
tions. Again we have the fact that the 
accused absconded after the offence. This 
Conduct of the accused corroborates the 
charge laid at bis door and shows that the 
deceased persons have rightly implicated 
him. For the reasons given above, we main- 
tain the conviction of Mian Gul under 
a. 302, Indian Penal Code. The sentence 
of death is well-deserved because Mian Gul 
had. no right to come in with his knife 
when there was only an ordinary altercaticn 
going on between Nurainuddin and Mir 


(1) 28 O 805 at p 809, 
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Hassan Shah, We dismiss the appeal and 
confirm the sentence of death. 


8. Appeal dismissed. 


NAGPUR HIGH COURT 
Civil Revision Application No. 172 of 
December 22, 1938 
Stonn, O. J. AND Niyvoar, J. 
NARAIN— PLAINTIFF — APPLICANT 
versus 

RAMA—DEFENDANTS—OPPOSITE PARTY 

Limitation Act (IX of 1908), s. 20—Part pay- 
ment—Fresh start of limitation— Writing need not 
be specifically towards principal or interest—It 
should be towards debt—It should identify debt 
—Part payment by manager of joint Hindu family 
gives fresh limitation against other members— 
Practice—Findings of fact opposed to evidence on 
record —Value of. 

Where a debtor makes a payment and ack- 
nowledges it in his own handwriting without 
specifying whether it is towards principal or 
interest, the acknowledgment gives a fresh period 
of limitation under s.20 of the Limitation Act, 
if the writing sufficiently identifies the debt. Once 
it is shown to be towards the debt, it is not 
necessary to show whether it is towards the 
principal or interest. 

{Oase-law referred to,] 

Part payment of a joint debt by manager of a 
joint Hindu family does bind another member of the 
family and the factthe latter joined the manager 
in borrowing the loan cannot impair the repre- 
sentative capacity ofthe manager though it may 
serve to prove that the borrowing was for a 
necessary purpose ofthe family. Bajrangi Prasad 
Singh v. Kesheo Singh (1), relied on. 

A finding whicb is not only unsupported by but 
directly opposed to the evidence on the record, 
cannot be accepted as sound. 

O. R. App. of the decree of the Court of 
the Small Cause Judge, dated December 3, 
1936, in Civil Suit No. 364 of 1936, 

Order of Reference 

Niyogi, J.—Tais isa plaintiff's applica- 
tion in revision against the judgment of the 
Small Cause Oourt, Saoner, in Civil Suit 
No. 564 of 1933, dated December 3, 1936. 

Tue plaintiff sued to recover Rs, 415-6 
ona bond for Rs. 280 executed by Rama 
(non-applicant No. 1) and his deceased 
brother Ganpat now represented by non- 
applicants Nos. 2 and 3. Ganpat paid 
Rs, 200n May 15, 1933, and he made the 
acknowledgment of the payment on the 
back of the bond without specifying whe- 
ther the payment was to be appropriated 
towards principal orinterest. The plaintif 
instituted his suit on June 15, 1936, The 
lower Court dismissed the suit on the 
ground thit it was barred by time. It 
found that Ganpat was not joint with Kama, 
much less manager of the joint family 
and held that s. 20 of the Limitation Act 
was not applicable to the case. | 
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I cannot concur in the lower Court's 
finding that Ganpat and Rama were not 
joint and that Ganpat was not the manager. 
That finding is directly contradicted by 
overwhelm ng evidence on thé record. 
Plaintiff! Witness No.1 Naravan. P. W. No. 
2Sakharam, P. W. No. 3 Vithoba, P. W. 
No. 4 Daulat and P. W. No. 7 Narhari 
agree in stating thatthey were joint and 
Ganpat was the manager. Their evidence 
receives support fr. m Ex. P-2 which shows 
that their cultivation was joint. Plaintiff 
Witness No.6 Bhadya no doubt says that 
they were separate but he is unable to 
say whether their cultivation was separate. 
He is not likely to know better than 
P. W. No.7 Narhari whois the patwari of 
the village. When the lower Court remarks 
that “ithe evidence on the record does not 
‘bear out that allegation", ia the face of 
the ample evidence indicated above, the 
only reasonable inference is that it over- 
looked that evidence. A finding whichis 
not only unsupported by but directly 
opposed to the evidence on the record, 
cannot be accepted as sound. It is, there- 
fore, reversed. : h 
The lower Oourt was further wrong in 
holding that part payment of a joint debt 
by manager of a joint family does not 
bind another member of the family because 
the latter joined the manager in borrowing 
the loan. Tnat may serve to prove that 
the ‘borrowing was for a necessary purpose 
of the family but that cannot impair the 
representative capacity of the manager. 
If any authority is needed, I may refer 
to Bajrangi Prasad Singh v. Kesheo Singh 
(1) which is exactly parallel to this case. 
Now 1 turn tothe controversial issue in 
the case. The endvursementof the payment 
of Rs. 20 did not specify whether it was to 
be appropriated towards interest or princi- 
pal.’ The question whether such aa ack- 
nowledgment of payment serves to extend 
Jimitation under s. 20 of the Indian Limita- 
tion Act. Answers given by the High 
Courts in India are notuniform. In Udeya- 
pal Singh v. Lakshmi Chand (2) the 
majority of the learned Judges were of the 
opinion that it did not extend limitation. 
In Lakshmi Naidu v. Cunnammna (3) a 
Bench of two Judges took a different view. 


(1)6 Pat, 811; 109 Ind. Cas. 655; A IR 1928 Pat. 
5 


` (2) 58 A 261; 159 Ind. Cas. 387; AI R 1935 AlL 
946; (1935) AL J 1029; 1935 A L R 1107;8R A 
428 (FB) 

: (8) 88 M 418; 154 Ind. Cas.10°3; A I R 1935 Mad. 
101; 68 MLJ 470; 41 LW 94; (1935) M W N 
17; 7 R M 535. 
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Lal Chand v, Rama Shah (4) had followed 
the majority view in Udeypil Singh v. 
Lakshmi Chand (2). In Hem Chandra 
Biswas v. Purna Chandra Mukherji (5) it 
was beld thatthe Court was entitled to 
find whether the payment had been made 
towards interest or principal. Hariram- 
Duwlatram v. Ramsingh Gopal Singh 
(6) appears to agree with the Calcutta 
view. Gopal v, Govind (7) inclines towards 
the Allahabad view butthe actual decision 
on the evidence in that case, is in con- 
formity with the Calcutta view. 

The question is of great importance 
and of frequent occurrence. I think there 
should be an authoritative pronouncement 
of this High Oourt on the vexed question. 
I, therefore, submit this case to my Lord 
the Ohief Justice for reference toa Bench 
on the questions formulated below: 

Where a debtor makes a payment 
and acknowledges it in his own 
handwriting without specifying 
whether it is towards principal 
or interest, whether that acknow- 
ledgment gives a fresh period of 
limitation under s. 20 of the Indian 
Limitation Act. 

2. Whether it is permissible for the 
creditor to provethat the payment 
was intended to be appropriated 
towards interest. 

Mr, S. R. Mangrulker, for the Applicant. 

Mr. S. K. Kotval, for the Opposite Party. 

Opinion 

The questions raised in this reference are 
as follows: . 

“1, Where a debtor makes a payment and 
acknowledges it in his own handwriting without 
specifying whether it is towards pricipal or interest, 
whether that acknowledgment gives a fresh period 
of limitation under s. 20 of tha Indian Limitation 
AS Whether it is permissible for the creditor 
to prove that the payment was intended to be 
appropriated towards interest." 

There has been a considerable diversity 
of opinion on the first point raised which 
turns on the interpretation of s. 20 of the 
Limitation Act The critical words are: 


“(1) Where interest on adebt........... CETE 
paid as such ......... or where part of the principal 
SEEN TTT 1B ass: i 008 fresh period of 


limitation shall be computed from the time when 
the payment was made: 

Provided that, save in the case of a payment of 
interest... ae" 


(DAIR 1937 Lah. 820; 172 Ind. Uas. 455; 39P 
L R622; 10 R L 329. 

(5) 440 567; 35 Ind. Oas. 638; A I R 1918 Cal 891; 
22 Ó WN 190, 

(6) A I R1937 Sind 95; 168 Ind. Cas. 820; 31 8 L 


R 68; 9 R 8 245, 
(7) 9 NLR 78; 19 Ind, Cas, 849, 
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Tn our opinion this means as follows: 

“(1) Where payment of interest on a debt... < 
is made........ etc 

Provided that, save in the case ofa payment of 
interest... ne" 

The importance of the words “as such” 
lay and lie in the fact that they make 
clear a distinction between two possible 
cases: (1) the case where a debtor pays a 
sum by way of interest, (2) the case where 
a debtor pays a sum and the creditor 
appropriates the sum paid to interest. In 
the first case the payment is a payment 
of interest, that isa case of interest paid 
as such. In the second case the payment is 
simply a payment. That is to say one 
has to look at the matter through the eyes 
of the debtor. 


Before the amendment the proviso read: 

“Provided that, in the case of part payment of 
the principal of a debt, the fact of the payment 
appears inthe handwriting of the person making 
the same.” 


Under the old law one had either to 
` prove the payment by a writing of a special 
kind or one had to establish that the pay- 
ment was not a part payment of principal. 
That was regarded as imposing the burden 
of proving that it was not merely a payment 
uta payment of interest. That was not 
established by merely proving payment of 
a sum and appropriation of that sum. If, 
however, the plaintiff proved by oral evi- 
dence payment not merely of a sum but 
of interest, i.e, proved the payment was 
of interest and nothing but interest (other- 
wise it would be a payment in part of 
principal), then the proviso did not apply 
and one got anewstarting point. Proof 
of payment simpliciter by oral evidence 
was not good enough because it did not 
exclude the application of the proviso. 
The mere fact that the creditor appropriate 
ed to interest a payment made, did not 
alter the nature of the payment and did 
not, therefore, absolve the plaintiff from 
proving the facts necessary to bring the 
case within the section, 4. e., either (l) 
that the payment was not merely a payment 
of a sum but a payment of interest or 
(2) that the fact of a payment was evi- 
denced by a writing in the handwriting 
of the person paying. 

There were certain ambiguities in the 
provisions contained in the unamended 
s. 20 which also opened wide the door to 
belated claims by leaving the proof of pay- 
ment of interest in the uncertain realm of 
oral evidence. The amendment corrected 
the ambiguities and made it necessary to 
prove a signed written acknowledgment of 
payment, 
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After the date of the amendment what 
has to be proved is an acknowledgment of 
payment. The mode of proof is by writing 
signed. But, lest this should unfairly 
affect past transactions and bring cases 
within a time-bar that no creditor could 
foresee, the Legislature included in the new 
proviso the words “save in the case ofa 
payment of interest made before the lst 
day of January 1928." Taat was clearly a 
saving clause to save cases where the 
creditor was relying on oral evidence to 
establish that (within the words of sut- 
s. (1)) "interest on (the) debt...» (had 
been) paid as such,” Accordingly it must 
have been the intention of the Legislature 
to make the saving words in the proviso 
and the words quoted from sub-s. (1) of 
the same content. This justifies the para: 
parase of sut-s, (1) set out at the beginning 
of this judgment. That paraphrass d eg 
not, jn ouropinion, do violence to the rules 
of grammar. 


After January 1, 1928, it is a matter 
of complete indifference whether the pay- 
ment is of interest or principal or both, so 
long as it is a payment relating to the debt, 
If the acknowledgment of payment is upon 
the back of a promissory note, the fair 
inference would be that it related to tte 
promissory note, but of course that would 
be rebuttable and if the debtor succeeded 
in proving that it really related, say to 
payment of the purchase price of a tiger 
cub, then it would not start a new period 
of limitation. If there be an acknowledg- 
ment of payment in writing but it does 
not appear from the writing what debt was 
being in part paid, so that oral evidence 
becomes necessary to link up the acknow- 
ledgment with the debt, it might well be 
that a sufficient acknowledgment would not 
be established—what has to be proved is an 
acknowledgment of payment, and the pay- 
ment has to be either of interest or of pari 
of the principal (the whole includes the 
part) of the debt. The mode of proof is 
by writing either (1) in the handwriting of 
the person paying, or (2) signed by such 
person. The writing must thus sufficiently 
identify the debt and amount tc an acknow- 
ledgment of payment. If it acknowledges 
that a payment cf principal is made, that 
is sufficient. If it acknowledges that a 
payment of interest is made that is suffi- 
cient. If it acknowledges a payment 
towards the debt that is sufficient. If it 
acknowledges a payment but does not 
identify the debt that is not sufficient. 

We have expressed the above opinion 
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without reference to decided cases for the 
sake of simplicity. The following cases 
were cited in argument. For the proposi- 
tion that it is no longer necessary to prove 
that the payment was on account of interest 
Bankanidhi v. Co-operative Society 18), 
Khan Sahib v. Uchin Ahmed (9, Lakshmi 
Naidu v. Gunnamma (3) Jawahir Singh v. 
Ghulam Hassan (10), Bharat National Bank, 
Lid., Delhi v. Bishan Lal (11) and M. B. 
Singh & Co. v. Sircar & Co, (12). Contra; 
Udeyapal Singh v. Lakhmi Chand (2), Lal 
Chand v. Raman Shah (41, Havebu v. Isup 
Nusa (13) and a case before the amendment 
U Ba Gyi v. U Than Kyauk (14). See also 
the cases referred to in the referring order. 

From the above analysis, the following 
answers to the questions referred result :— 

(1) Assuming te acknowledges that the 
payment is in respect of the debt, the 
answer is in the affirmative, 

(2) Such evidence would be unnecessary 


. D. Reference answered. 
(8) A IR 1938 Pat 183, 174 Ind. Oas 1005; 16 Pat 
294; 18 P L T 563; 10 R P 585; 4 B R498. 
(8) A 1 R1933 Rang 260, 176 Ind. Cas. 865; 1938 
Rang 591; 11 R Rang 88. 
“(10) ATR 1938 Lah 347; 181 Ind, Oas. 82; 40 P L 
R 121; URL 749. 
(11) 13 L 448; 135 Ind. Cas. 673; A IR 1932 Lah 
212; 33PLR 42; Ind. Rul. (1932) Lah 145. 
Yi? A459; 127 Ind, Cas 581; A I R 1930 All 
399; (1980) ALJ 580, Ind. Rul. (19:0) All 933. 
(13) 40 Bom L R 968; 173 Ind Cas, 844; AI R 1938 
Bom 467; 11-R B 196 
(14) 7 R 522; 120 Ind Cas, 897; AIR 1929 Rang 
339; Ind. Rul (1980) Rang 65. 


LAHORE HIGH COURT 
Second Appeal No. 1476 of 1937 
September 28, 1938 
ApDISON AND Ram LALL, JJ. 
PHUMAN SINGH AND OTHERS— APPELLANTS 
VETSUS 
MANU AND OTHERS— RESPONDENTS 

Custom (Punjab}—Adoption—Sara sub-caste of Jat 
tribe in village Hans, District Ludhiana — Special 
formalities, if any~Deed of adoption followed by 
gift of land to adoptee, held sufficient compliance with 
Customary Law, 

Among the Sera sub-caste of the Jat tribe in 
village Hans, Tahsil Jegraon, District Ludhiana, 
no special formalities are considered necessary in 
cases of adoption; but a mere declaration of adoption 
and general treatment as a son are considered 
sufficient; a deed of adoption followed by a gift of 
land to the adoptee is sufficient compliance with 
what is required by Oustomary Law. 

Mr. S. L. Purt, for the Appellants. 

Mr. J. R. Agnihotri, for the Respondents. 

Addison, J.—Manu appointed Biru, his 
nephew, as his heir and made a gift of land 
to hich, Afterwards he revoked the adop- 
tion and giit and instituted a suit fora 
declaration that they were invalid and had 
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been made under undue influence and 
fraudulently. A similar suit was instituted: 
by the reversioners. The trial Court dis- 
missed both suits and the District Judge 
dismissed both appeals from its decision. 
He, however, granted a certificate under a. 41, 
Punjab Oourts Act, to the effect that there 
was a question regarding the existence of 
a custom relating to adoption among the 
Sara sub-caste of the Jat tribe in village 
Hans, Tahsil Jagran, District Ludhiana, 
and that there was such substantial doubt 
regarding its existence as to justify a 
second appeal. On this certiGcate Manu 
and the reversioners have instituted these 
two second appeals. Tne certificate is 
obviously defective in that there is no in- 
dication in it as to what circumstance in 
c.nnection with the adoption is uncertain 
according to the Customary Law of the 
district and the judgment of the District 
Judge also does not indicate this. He 
stated in his judgment that adoption or 
appointment of an heir under the Custo- 
mary Law of tbis district need not be 
attended by formalities such as are observed 
under Hindu Law and that a registered 
deed of adoplion was a sufficient proof of 
adoption. He further pointed out that at 
first Manu lived in Biru's village. It was 
then that Manu appointed Biru his heir and 
gifted the land to him. Afterwards he 
went tothe village where the other rever- 
sioners lived and fell under their influence. 
It was then that Manu as well as the other: 
reversioners instituted these suits in an. 
attempt to cancel the gift and the appoint- 
ment of heir. 

The answer to question No. 68 of the 
Customary Law of the district prepared in 
1911 is to the effect that no special forma- 
lilies are considered necessary in cases of 
adoption and that scmetimes a deed of 
adoption is executed ; but a mere declara- 
tion of adoption and general treatment as a 
son are considered sufficient. In the present 
case there is a deed of adoption which was 
later followed by a gift of land. This 
certainly was suificient compliance with 
what is required by the Oustomary Law. 
Undue influence has not been established, 
the reason for the suits having already been 
given in this judgment. There is thus no 
force in either of the appeals and we dis- 
miss that of Manu but leave the parties to 
bear their own costs in it before us. We 
also dismiss the appeal of the reversioners 
but allow Biru nalf his costs before us in that. 
appeal, the costs to be paid by the appellants, 

D. Appeal dismissed, 
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Suit No. 778 of 1935 
June 16, 1938 


Souszez, J. 
CALICO PRINTERS ASSOCIATION, Lop. 
—PLAINTIPES 
VETSUS 
AHMED ABDUL KARIM BROS., Lro.— 
DEFENDANTS 

Patents and Designs Act (II of 1911), s. 53— 
Delivery up order, if can be made in respect of 
samples of goods—Civil Procedure Code (Act V of 
1908}, O. XXIV—Principles of, if apply to case 
of innocent infringement of designs where offender 
offers to pay profits made by infringement—Costs 
-Such - offer made but proprietor of design 
electing to proceed with suit—Decree passed in 
a of offer—Costs, subsequent to the date of 
offer. 

The order for delivery up can be made as 
an equitable relief on the Court granting tothe 
plaintifis the relief specifically provided for by 
8. 53, Patents and Designs Act. But this order 
for delivery up must be made in the spirit of 
the provisions of s. 53. In s.53 itis laid down 
that the reliefs which shouldbe granted to the 
proprietor ofa registered design should be in 
respect of goods forthe purposeof sale but not in 
respect of the samples of such goods. {p. 579, col. 


“The provisions of O. XXIV, Oivil Procedure 
Oode, do not apply to a case of an infringement 
of a patent or a design. But the principles laid 
down in ©. XXIV, can be applied to the case of 
an innocent infringement of designs, when the 
offender admits the infringement and offers to pay 
the profits made thereby. [p. 581, col. 1.] 

Where the innocent offender at an early stage 
of the suit undertakes not to infringe the 
tight in future and offers to pay the proprietor, 
the profits made by him on account of the 
infringement together with the costs of the suit 
up to the date of the offer, but the proprietor 
elects to proceed with the suit and a decree is 
ultimately granted only in terms of the offer 
made, the proprietor is liable to pay to the offender 
his taxed costs incurred from and after the date of 
the offer. Winkle & Co, Ltd. v. Gent & Son (1), 
Calico Printers Association, Limited v. D. N. Mukher- 
jea (2) and Slazenger & Sons v. Spalding & Brothers 
(3), relied on. 

Messrs. M. C. Chagla and K. S. Shavak- 
shaw, for the Plaintiffs. 

Messrs. M. L. Manekshaw and R. J. 
Kolah, for the Defendants. 

Judgment.—The plaintiffs are the regis- 
tered proprietors under the Patents and 
Designs Act (II of 1911) inter alia of 
two designs for printing textile goods. 
The plaintifs filed this suit against the 
defendants who are importers of Japanese 
printed goods into Bombay for an injunc- 
tion restraining them from importing 
textile „goods bearing an imitation of 
the plaintiffs’ two designs, for delivery up 
of the goods bearing the designs or 
any fraudulent imitation thereof and for 
damages. In the plaint the plaintiffs 
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alleged that the defendants had for the 
purpose of sale applied or caused to be 
applied to the goods the designs or a 
fraudulent or obvious imitation thereof 
knowing that the designs or a fraudulent 
or obvious imitation thereof had been 
applied tothe goods without the license 
or consent of the plaintiffs. The plaintiffs 
having alleged that the defendants know- 
ingly and fraudulently infringed their 
rights to the designs admitted at the 
hearing of the suit before me, that they 
were unable to prove that the defend- 
ants had knowledge of the plaintiffs’ 
rights in the designs when they imported 
the goods into Bombay. The plaintiffs 
thus admit that the defendants are 
innccent infringers of their rights as the 
holders of the registered designs. In prayer 
(a) of the plaint the plaintifis claim a 
permanent injunction restraining the 
defendants, their servants and agents for 
the purpose of sale from applying or 
causing to be applied to textiles the 
plaintiffs’ registered designs or any fraudu- 
lent or obvious imitation thereof without 


the license or written consent of the 
plaintiffs. This relief claimed by the 
Plaintiffs is not restricted to the period 


during which their rights in the registered 
designs may be subsisting under the Act nor 
is it restricted to British India. 

The plaintiffs filed this suit on May 17; 
1935, without giving any notice to the 
defendants that the plaintilfs’ rights in 
the registered designs were being infringed. 
On May 20, 1935, the plaintiffs obtained 
an ex parte order from this Oourt on 4 
notice of motion restraining the defendants 
from using the plaintifs’ designs or any 
imitation thereof on textile goods pending 
the hearing and disposal of the suit and 
from selling goods bearing such infringing 
designs. The notice of motion came on 
for argument on June 18, 1935, when the 
defendants by their Oounsel consented tó 
the order for interim injunction being con- 
firmed, 

On July 9/11, 1935, the defendants by 
their attorneys wrote to the plaintifis' 
attorneys stating that the plaintifs had 
filed this suit against them but until the 
suit was filed, the defendants were not 
aware that the designs which appeared on 
the: defendants’ goods were the plaintiffs’ 
registered designs. The defendants 
proceeded to say that they admitted that 
the plaintifis are the registered proprietors 
of the designs and then gave particulars 
of the goods imported by them from 
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Japan bearing the designs complained of 
by the plaintiffs. They stated that in the 
twenty {cur cases of piece-goods imported 
by them, there were in all 406 and 294 
pieces bearing one or other of the 
plaintifs’ two designs. The defendants 
pointed out that all the pieces of goods 
had been sold by the defendants before the 
date of the filing of the suit and that they 
had no gocds in their possession bearing 
any of the two designs. The defendants 
stated that they had made a profit of 
Rs. 199 by selling the pieces bearing the 
designs ccmplained of by the plaintiffs. 
After having stated these facts, the defend- 
ants proceeded to say that with a viewto 
avoid needless expenses to a)l parties 
they would be prepared to submit to a 
decree on the footing that there had been 
an infringement by them of the plaintiffs’ 
rights in the designs and offered to submit 
toa decree (a) for an injunction in terms 
of.s. 53 (1) (a) and (b), Patents and 
Designs Act, in respect of the designs 
mentioned in the plaint; (b) to pay to the 
plaintifis Rs. 199, the amount of the profits 
made by the defendants fcr the sale of 
the ‘goods, and (c) to pay tothe plaintiffs 
their taxed costs of the suit up to date 
with the ecsts of the decree to be 
obtained in the terms suggested by the 
defendants. The plaintifs did nct reply to 
the letter, and on July 11, 1935, the 
defendants again by their -Attcrneys wrote 
to the plaintifis’ attorneys requesting them 
to let them have a reply to their ofer. On 
July 13, 1935, the plaintifs by their 
attorneys replied stating that the plaintifis 
would not accept the terms cf the 
settlement cflered by the defendants and 
pointing outihat the time for the defendants 
to file their written statement had already 
expired and asking them to file their 
written statement on or before July 22, 
1945. Tle plaintifs did not write to ihe 
defendants wlLeiher they were dissatisfied 
with tLe (Her made by the defendants and 
whetLer they wanted or were entitled to 
apyihing more under their plaint, This 
correspcndence is Ex. 1. 

On July 23, 1935, the defendants filed 
their writien etalement as required by the 
plaintifs’ attoneys. In iLeir written 
sta:ement, tLe deiendants admit that cn 
taking inspection ot the plaintifs’ certifi- 
cafe ct the registration i ibe designs, 
they leernt that the plaintifis were the 
registered proprietcrs of ibe designs. 
The defendants then jrceed in their 
writen statement to slate tLat the plaintifis 
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are the registered proprietors of a large 
number of designs and that it was not 
possible for them to know which of the 
designs current in the mirket belonged 
to the plaintifs. The defendants say that 
they impert and/or sell Japanese printed 
piecegoods in India on a very large scale 
and the total value of such goods amounts 
to over Rs, 50,00,000 in the course ofa 
year. This statement has not been 
challenged atthe hearing. The defend- 
ants then proceed in their written state- 
ment to state the facts with regard to the 
importation by them of the 426 and 294 
Pieces in twenty-four cases of piece-goods 


imported by them in two different lots- 
and say thaton the sale of these gocds,’ 


they made a profit of Re, 199. The defend- 
ants deny that they for the purpose of sale 
applied or cauced to be applied to the said 
gocds the designs referred to in the plaint. 
Then they refer to the three letters mention- 
ed above and say that the plaintiffs rejected 
their offer and ccmpelled them to file 
their written statement. In para. 8 of 
tLe written statement, the defendant say 
that irrespective of their rights and 
contenticns the defendants by their 
written statement repeat the offer contained 
in the letters and bring the sum of 
Re. 199 into Court. The plaintiffs tock no 
notice of this ofler to submit to a decree 
in terms of the letter dated 9/11 July, 
1935, ccntsined in para. 8 of the written 
Statement. 

at the hearing before me, the learned 
Counsel for the pluintifis admitted that the 
defendants had no part of the goods ims 
ported by them and which bore the 
designs complained of in their possession, 
power or control. The learned Counsel 
for the plaintiffs called upon the learned 
Counsel for the defendants to produce the: 
samples oi the goods which came with the 
shipments. The learned Counsel for the 
deiedante prcduced eight emal) pieces and 
two small sirips of cloth bearing the 
designs and the plaintiffs’ learned Counsel 
teudered the sume and they have been 
marked Ex. A collectively. The learned 
Countel ior tle plaintifs now admits that 
aparı frcm these emall pieces the defendants 
have nu other goods cr pieces of cloth 
bearing tLe infringing designs. On the 
quection of damages Claimed by the plain- 
tifs under prayeis {d) and e) of the 
plaint the learned Counsel for the plain- 
tifs stated that the plaintiffs have no 
evidence to lead to prove the damage 
sustained by the plaintifis by reason of the 
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infrmgement of their rights in their desigas. 
The learned Counsel for the plaintiffs 
Submitted that the plaintiffs want the 
amount of the profits made by the de- 
fendants as result of their piracy of the 
Plaintiffs’ rights in the designs but the 
‘plaintiffs do not admit that the defendants 
made a profit of Rs. 199 only as a result 
of their piracy. Tne plaintiffs want a 
reference io the Commissioner to ascer- 
tain the profits made by the defendants 
by the sale of the infringing goods, Apart 
from aking for delivery up for destruction 
of the eight small pieces and the two 
small strips (Ex, A collectively) anda 
reference to the Commissioner to ascertain 
whether the defendants’ profits by the 
sale of the goods were Rs. 199 or more, 
the plaintiffs do not ssek, norare they, 
the plaintiffs’ learned . Counsel submitted, 
entitled to, any other relief in addition to 
those offered by the defendants by their 
letters of July $/11, 1935, as also by para. 8 
of their written statement. 

Under these circumstances the only 
question that remains in this suit is who 
Should pay the costs of ths suit and what 
portion of it. The learned Counsel for the 
defendants contends that the plaintiffs 
having received the offer of the defendants 
on July 11,1935, were not entitled to and 
had no business to continue the suit and 
should.have taken a decree in the terms 
offered and put an end to the suit. Tne plain- 
tiffs did not evea inform the defendants 
why they would not accept the said offer and 
what more they wanted or could want. 
The learned Oounsel for the defendants 
submits that a decree should be passed in 
favour of the plaintiffs in terms offered by 
the defendants in para. 8 of their written 
statement and that the defendants should 
be ordered to pay the plaintiffs’ costs up 
to the date of the offer contained in the 
letter of 9/11 July, 1935, and also the costs 
of this decree but that the plaintiffs should 
be ordered to pay to the defendants all 
costs incurred by the defendants from and 
after July 11, 1935, except the costs of the 
making of the decree which the defend ints 
should be ordered to pay to the plaintiffs. 

Now, before dealing with the question of 
coste, itis necessary to deal with the 
contention of the plaintiffs’ learaed Counsel 
with regard to the two further reliefs waich 
he says the plaintiffs are entitled to in 
addition to those offered in para, 8 of the 
written statement. The firstis the delivery 
up of the eight small pieces and the two 
mall strips of cloth (Ex. A collectively) for 
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destruction. The learned Counsel for the 
defendants had stated while produc'ng these 
pieces that the defendants had to preserve 
them for the purposes of this suit and these 
pieces have now been exhibited at tha hear- 
ing of this suit. Looking at the plaint asa 
whole, it is clear beyond any reassnable 
doubt that the plaintiffs had never thought 
of asking for delivery up of these small 
Pieces and in fact they hive not asked for 
delivery up of these pieces under payer (b) 
of the plaint. The learned Oounsel for the 
plaintiffs was compelled to carry his argu- 
ment to the length that these small pieces 
were goods and were therefore included in 
the reliefs sought under prayer (b) for ask- 
ing for delivery up of all goods bearing 
thereon the said designs or any fraudulent 
or obvious imitation thereof. The order for 
delivery up can be made by this Court as 
an equitable relief on the Court granting to 
the plaintiffs the relief specifically provided 
for by s. 53, Patents and Designs Act. But 
this order for delivery up must be made in 
the spirit of the provisions of s. 53. Ia 
s. 53 it is laid down that the reliefs which 
should be granted to the proprietor of a 
registered design should bein respsci of 
goods for the purpose of sale. It cannot be 
suggested and it has not been seriously 
argued that these small pieces are goods for 
sale in the market aud that the plaintiffs 
are entitled todelivery up. Each of the 
pieces is about a foot and a half in length 
and the two small strips are not more than 
two inchesin width. ‘There is no doubt in 
my mind that the plaintiffs did not reject 
the offer contained in the defendants’ 
attorneys’ letter of July 9/11, 1935, because 
they wanted these eight small pieces and 
the two small strips. I do not think even 
now that the plaintiffs are entitled to an 
order for delivery up of these eight smali 
pieces and the two small strips. These are 
exhibited at the hearing of this suit and 
I order that Ex. A should not be returned 
to anybody. : ; 

The next question is with regard to the 
damages. lt is conceded by tha learned 
Counsel for the plaintiffs that an inquiry 
about the profits made by the defendants by 
their piracy of the plaintids’ rights in the 
desigas is oaly a method of ascertainiag 
the damages to which the plaintiffs are 
entitled. At no stage of the working up of 
tnis suit did the plaintiffs write to the 
defendants and state that they were not 
satisfied that the defendants had, made a 
profit of only Rs. 199 or that Kl ma any 
reagon to believe that the defendants had 
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made. larger profits than Rs. 199. At the 
trial also, the learned Counsel for the plain- 
tiffs stated without hesitation that the 
plaintiffs had no materials at all to chal- 
lenge the defendants’ statement that their 
profits amounted only to Rs. 199 and that 
they wanted an inquiry simply to satisfy 
themselves that the statement made by the 
defendants was correct. The only. object 
of urging and insisting upon an order for 
directing an inquiry about the profits made 
by the defendants is to show that the 
Plaintiffs are entitled to a relief under the 
plaint in addition to the reliefs offered to 
them by the defendants by their letter of 
July 9/11, 1935. The plaintiffs have con- 
tinued the suit unnecessarily and wrong- 
fully after the defendants filed their written 
statement and the plaintiffs’ now asking for 
an inquiry about the defendants’ profits 
by the sale of the pieces of goods would, 
there is no doubt, amount to a similar fur- 
tter ‘continuance of this suit even after 
tc-day. The plaintiffs admittedly are unable 
to prove any damage sustained by them by 
reason of this infringement of their rights 
in tbe designs by the defendants. Under 
the gireumstances I hold that the plaintiffs 
are nct entitled to ask for an order of 
reference to the Commissioner to ascertain 
the profits made by the defendants by the 
salo of the goods imported by them bearing 
the plaintiffs’ designs. ` 

As a result of these findings, the only 
reliefs which the plaintiffs are entitled to 
are those which the defendants offered to 
them on July 9/11, 1935. The plaintiffs 
could have obtained a decree in terms of 
that offer even before the defendants filed 
their ‘written statement. In their written 
Statement, the defendants repeated the offer 
admitting the infringement and pleading 
their innocence in committing the infringe- 
ment of the plaintifis’ rights. The plaintiffs 
have wrongfully continued to prosecute this 
suit with the object that the defendants may 
be put to ccsts and hoping that the defen- 
dants would be ordered to pay all the costs 
of the suit when they finally obtain a decree 
tc was offered to them on July 9/1), 


In support of his contention, the learned 
Counsel for the defendants has cited three 
authorities. The firstis Winkle & Co., Lid. 
v. Gent & Son (1). In that case the defen- 
dants. were charged with infringement of 
the, plaintiffs’ design in respect of a toilet 
ever manufactured by the plaintiffs. The 


(D (1914) SIR P 0 473, 
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defendants admitted having purchased 
eighty-three of the infringing articles and 
re-sold forty-seven. The defendants offered 
to undertake not to infringe the plaintifis 
design and brought into Oourt (with a 
denial of liability) £5 as sufficient to 
satisfy the plaintiffs’ claim for damages or 
profits. The defendants also offered to pay 
to the plaintiffs £5-5-0 as their costs of the 
acticn. The plaintiffs refused to accept 
the offer and-obtained a judgment for an 
injunction and costs of the suit. On appeal 
the Court of Appeal reversed the judgment 
of the trial Judge and stated that as regards 
the subject-matter of the action, the plain- 
tiffs were in the position, in March 1913, 
to obtain all the reliefs to which they were 
entitled but insisted upon continuing the 
action and inthe result obtained a judge 
ment for only £3-12-0 for damages and 
therefore as from the date of the defen- 
dants’ offer there was no reason why the 
defendants should not have their costs of 
the action. The final order made by the 
Court of Appeal was that on the defendants 
for themselves, their servants and agents 
undertaking not to sell goods bearing the 
plaintifle’ design, ths defendants were 
ordered to pay to the plaintiffs £°2-12-0 for 
damages and taxed costs of the plaintiffs’ 
action down tothe delivery of the defence 
and payment into Court by the defendants 
of the sum of £5. The Court further‘ordered 
that the-defendants should also pay to the 
plaiatifs their costs of an application to 
the Court for 8 judgment embodying the 
undertaking. But. the Court ordered the 
plaintiffs to pay to the defendants all taxed 
costs of the defendants of the action sube 
sequent to the delivery of the defence and 
the payment into Court. The principles 
laid down in that decision of the Court of 
Appeal have been followed by the Calcutta 
High Court in Calico Printers Association, 
Limited v, D. N. Mukherjea (2). 


The next case referred to by the learned 
Counsel for the defendants is Slazenger 
& Sons v. Spalding & Brothers (3). In 
that decision it was laid down that when a 
registered trade-mark is innocently ins 
fringed, the proprietor of the trade-mark is 
entitled to an injuncticn against the 
offender, but not to an acccunt of profits or 
an inquiry as to damages unless the offender 
continues to infringe after notice of the 


(2) 6301146; 166 Ind. Oas. 535; AIR 1936 Ca, 
493; 400 W N 938; 9 RO SiL 

(3) (1910) 1 Oh. 257; 79 LJ Ob, 122; 102 L T 390; 
27 RPO 20. | 
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proprietor's rights. In that suibthe plain- Of the defendants of this action from and 


tiffs sued the defendants for an injunction 
restraining them from infringing their trade- 
marks and for the usual consequential 
relief. Three days after the action was 
commenced, the defendants who had no 
“knowledge of the plaintiffs’ trade-marks and 
were innocent infringers, offered to submit 
to a perpetual injunction in the terms of 
the notice of motion, and took steps to re- 
move the black cross from all golf balls in 
stock and to obliterate the reference to 
black cross balls in their catalogues as those 
were the things that the plaintiffs com- 
plained against. Dealing with the facts of 
that case, the learned Judge stated that 
when the plaintiffs made a complaint of 
the infringement of the trade-mak, the de- 
fendants immediately met the plaintiffs in 
a satisfactory manner. He stated that the 
plaintifis were wrong in proceeding with 
their action after the offer made to them 
by the defendants of an injunction with 
costs up to that date and £10 as nominal 
damages. The learned Judge ordered the 
plaintiffs to pay the costs of the action 
after the date of the defendants’ offer. 


This principle is stated in Kerly on 
Trade Marks, Edn. 6, p. 523. The learned 
Ccunsel for the plaintiffs contended that 
the provisions of O. XXIV, Civil Procedure 
Code, do not apply to a case of an infringe- 
ment of a patent ora design. There is no 
doubt that the provisions of O. XXIV do 
not apply to this case. But I see no reason 
why the principles laid down in O. XXIV 
should nct be applied to this case. In fact 
those principles have been applied by the 
English Courts as well as by the High 
Court of Calcutta to cases of this nature. I 
therefore pass a decree in favour of the 
plaintiffs against the defendants in terms 
of prayer (a) of the plaint but restricted to 
the subsistence of the plaintiffs rights as 
registered proprietors of the desigas men- 
tioned in the prayer and also restricted to 
British India. I also pass a decree against 
the defendants for Rs. 199 as damages being 
the amount of the admitted profits made by 
the defendants by their piracy of the 
plaintiffs’ rights. I order that the defen- 
dants do pay to the plaintiffs taxed costs of 
this action up to the date of the defendants’ 
filing their written statement, viz., July 23, 
1935, and of the plaintiffs’ application to 
this Oourt for a. decree in the terms of the 
offer of the defendants contained in para. 8 
of their written statement and of the decree. 
I order the plaintiffs to pay the taxed costs 


after July 23, 1935. 


De Order accordingly. 
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ABDUL RAZAK—Dzrenpant No. 1— 
— APPELLANT 
versus 
Seth NANDLAL AND ofaeRs—PLalntires 
Nos. 1 103 AND Derenpant No, 4— 
RESPONDENTS 

Limitation Act (IX of 1908) Sch. 1, Arts. 139 
142, 144—House leased by P to B, father‘of D, in 1893 
—Rent note executed by B agreeing to pay monthly 
rent regularly —P to get house vacated incase of 
default of rent for three months—B dying in 1910— 
Rent not paid by any one since 1900 — Suit by P 
against D in 1931 for possession and mesne profits— 
Rent note held created tenancy for indefinite period 
and it reduced itself into tenancy-at-will on three 
months’ arrears—Tenancy endedon death of B as he 
was tenant-at-will and D's possession was aduerse from 
1910—Suit was time-barred whichever of Arts, 139, 
142 or 144 applied — Possession of D was not per- 
missive and D not estopped under 3. 116, Evidence Act 
(I of 1872)—Landlord and tenant —Tenancy-at-will 
~—~Determination of —Liability of tenant—Agreement 
imposing obligation ontenant to do plastering and 
repairs of premises—Obligation to build house which 
falls down, whether imposed on tenant — Tenancy-at- 
sufferance—English fiction, whether applies in India 
—Tenant by sufferance, whether trespasser—Transfer 
of Property Act (IV of 1882), s. 51—Transferee of 

roperty making improvement on it under bona fide 

elief that he is absolutely entitled to it—Acquiescence 
on part of transferor—Transferee misled—Transferee 
on proof thathe has no title, whether entitled to 
remove what he has built. : 

A lease of a house consisting of five blocks was made 
by one P to one B, the father of D, on March 20, 1893, 
The lessee executed a rent note in favour of the lessor 
in 1897, the material portion of which was as follows:—~ 
“You have got six houses in M, Mohalla at K. I have 
taken them on a rent of Rs. 12-8-0 per mensem. I 
will pay the amount regularly every month. If I 
make default for three months, you may get your 
houses vacated immediately. I will pay interest at 
Re. .1 percent. per mensem till satisfaction, on the 
amount that may be found due against me on account 
of chadat (arrears).” B died in 1910 and the rent 
was not paid by any one after 1900. In 1931 P 
sued D for possession of the property and for mesne 
profits ; , : 

Held, thata tenancy of indefinite term wascreated 
by the rent note, whicb, as soon as three months’ 
rent wasin arrears reduced itself into a tenancy- 
at-will because on the occurrence of that event, the 
landlord became entitled to eject the tenant without 
notice. There being a contract tothe contrary, the 
resulting holding could not be regarded asa monthly 
tenancy, Thequestion whether D wasa tenant-on- 
sufference did not arise in the case. The tenancy 
having ended at the death of B at the latest, B's son 
D was in possession as a wrong-doer and his pogses- 
sion was adverse and whichever of Arts. 139, Mahad 
144 applied, P's suit for possession was time-barred 
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‘Merely because P paid some charges in connection 
with the property, the possession of D could not be 
said to be permissive as that did not show consent. 
Once the tenancy came to an end there could be no 
estoppel under s 116, Evidence Act. The period of 
statutory estoppel came to an end there being no 
tenancy continuing after Bs desth at the latest. 
Sreemutty Anundomohey Dossee v. Doe Dem, the East 
India Company (1) and Kamakhya Narain Singh v. 
Rom Raksha Singh (2), distinguished. 

[Case-law discussed.] 

A tenancy-al-will, in English Law, is determined 
by the death of either party, or by either doing any 
act inconsistent with the continuance of the tenancy. 
A lease from month to month is, of course, heritable. 
Turner v. Doe (6) and Rajib Hussain v. Nawab 
Yanuskhan (7), relied on. [p. 5&4, col, 2.1 

The mere fact that the agreement between a land- 
lord andatenant embodied in a rent note imposed 
an obligation cn the tenant to do plastering and 
repairs of the premises let out, does not impose on a 
tenant an obligation to re-build a house which falls 
down or is reconstructed in obedience to a dilapida- 
-tion notice fp 586, col, 2.] 

Obiter—Whether the English fiction of tenancy-at- 
‘gufferance should be imported into India depends, 
on whether it is consonant with justice, equity and 
‚good conscience bearing in mind the conditions of 
oes and the statutory law hereapplicable. [p, 585, 
col. 1. 

. [Case-law discussed.) 

p Quaere,— Whether a tenant by-sufferance is in the 
‘same position as a trespasser. Kantheppa v. Sheshappa 
(12), doubted. Roe Dem, Jorden v. Ward (13), ex- 
‘plained. 

. The rule in Ramsden v. Dyson (15), is subject, in 
Andia, to the exception that a party building onthe land 
of another is allowed to remove the building. The 
ight does not exist whenthe action is mala fide 
sor tortious but when there is acquiescence and a 
-bona fide belief on the part of the person building that 
the has title, then if it should appear that the person 
building has no title and was misled by the acquies- 
cence, he is entitled to remove what he has built so 
Jong ashe substantially returne the land in thestate 
dt was. Ramsden v, Dyson (15), referred to. Premji 
Jivan Bhate v. Haji Cassum Juma Ahmed (16) and 


Seth Mohan Lal Parwar v. Choudhri Chunni Lal 
‘Parwar (17), relied on. [p. 5&6, col, 2.) 
EA. from tke decree of the Court 


.cf the Additional District Judge, Khandwa, 
ere June 26, 1934, in Civil Suit No. 8of 
1931. 
¿ Mr. A. Razak Khan, forthe Appellant. 
Rai Bahadur M. B. Kinkhedle and Mr. 
‘R. K, Rao, forthe Respondents Nos. 1 to 
:3 and Mr. A. R. Kulkarni, for Respond- 
ent No. 4. 
_ dudgment.—This judgment covers 
aT Appeals Ncs. 166 of 1934 and 174 of 
Of these two appeals, which we:e heard 
“together, one (First Appeal No. 174 of 1934), 
is by the first defendant and the other (First 
Appeal No. 166 of 1934) is by the plaintiffs. 
The plaintiff family has been torn by 
dissensicns which may account for the 
somewhat extraordinary succession of 
events. In this suit, we find Bhikarilal, a 
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member of the family of the plaintiffs (all 
being descended from Jagannath though 
through different lines), joined as defendant 
No. 4. 

Tbhestory starts with a lease granted 
on March 20, 1893. The subject-matter is a 
number of houses but we are here con- 
cerned with a tenement said to consist 
‘of five blocks, each block comprising two 
.chasmas (a chasma being that portion 
between pillars). 


We next find a rent note being execut- 

ed by Bhure Khan. Bhure Khan is 
‘defendant No. I's father. As the cese 
turns to some extent upon this document 
itis desirable to set out the material 
portion: f ; 
- The person speaking is Bhure Khan, 
he isto be regarded as addressing the 
landlords, Seth Sheolalji (father of plaintiffs 
Nos. 1 and 2) and Hiralal (adoptive father 
of plaintiff No, 3). 

“You have got six houses in Maliwada Mohalla 
at Khandwa, I have taken them on a rent of 
Rs, 12-8-0 per mensem. I will pay the amount 
regularly every month. If I make default for 
-three months you may get your houses vacated 
immediately. I will pay interest at Re. 1 per 
cent. per mensem till satisfaction, on the amount 
that may be found due against me on account of 
chadat (arrears) The particulars of the houses 
taken on rent are as below:— 

1, One aud a half storied, tiled house of ten 
chasmas ofthe run of four sagiis with its facing 
towards the East.” 


Item No.1 is the subject-matter of this 
suit whereby the plaintiffs seek possession 
and mesne profits together with certain 
other reliefs not agitated in this appeal. 

The defence is one of adverse possession. 
The defendant also says that he has 
incurred expenditure in building on part of 
the site with plaintiffs’ knowledge and 
eohsent and should, in any .event, be 
allowed credit forthe amount expended. 
The learned Judge has decreed possession, 
rejected tLe claim for accounts, permitted 
the defendant to remove his super- 
structure. The defendant says that posses- 
sion should not have been ordered and that 
in any event he should have been allowed 
his expenditure upon the superstructure, 
The plaintiffs say, in their appeal that 
accounts should have bean ordered and 
that the first defendant should not have 
been permitted to remove the superstruc- 
ture. 


The findings on Issues Nos.5, 6 and 
7 (viz, that these are not proved) are also 
challenged by the plaintiffs. These issues 


are: 
“5. Did Bhure Khan and the defendant No. Loceupy. 
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two blocks ona monthly rent of Rs. 5 from 1900 
onwards? 


8. What rent 
1923? 


7. Was the first defendant allowed to build 
the Southern portion of the house, i. e., the blocks 
Noz. Land 2 and thecompound wall on the under- 
standing that the amount expended by him on the 
construction should be given credit towards the 
arrears of rent ?' 


Bhure Khan died in 1910. No one paid 
any rent after 1900. The main question 
will be whether the leasehold interest. 
whatever it was, came to an end in 1910 
(or before) or whether defendant No. 1, his 
son, remained on. without paying rent 
in the capacity of representative of a 
lessee; or whether, the leasehold interest 
‘determining, the son was in adverse pos- 
session so as to be able to-claim the 
benefit of the Statute of Limitation. If 
‘s0- entitled, what Article applies—139, 142 
or 144, 

Before embarking upon an analysis for 
the purpose of discovering the answers 
to be given to these questions, if is 
hecessary to state another fact. In 1900 
the lessor, his brother and cousin took 
from Bhure Khan and from the first 
defendant (the questicn of the first 
defendant's (then minority arises), a bond 
the obligation to pay which is cast in the 
first person singular. This bond is said to 
be in respect of arrears of rent and in 
Some way to fix defendant No.1 with 
the position of ienant because, being a 
party, and, according to the plaintiffs, 
not a minor, he has agreed to pay these 
arrears. The learned Judge finds, after 
an examination of tha ‘account books 
and hearing P. W. No. 13 that this bond was 
partly in respect of rentin arrear. He algo 
finds that defendant No. 1 was then a minor. 
He further finds that it did not amount 
to a new contract of lease. The fading 
of minority has been strongly attacked. 
We have had our attention directed to the 
fact that defendant No. 1 a month before 
this bond presented a document for registra- 
tion (which he could not properly do if a 
minor), that there is evidence that he was 
28 or 29 in about 1910 and that in a plaint 
he is described at 40 in 1922. Some point 
was also made, founded on Ex. D-1, but 
we find it impossible to see how that 
alleged notice helps one way or the other 
on the question of defendant No. 1's 
minority in 1800. None of this evidence 
appears fous tobe of any weight. For 
example, what weight can one attach 
to this: (D. W. N 
tion): “Defendant No, I's father as far 


was in arrears upto the year 
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as I remember died one year after my 
coming to Khandwr. It may he 1910. 
Defendant No. 1 was about 28 or 29 then”. 
From that we are asked to infer that ha 
must have baen 18 on Julv 23, 1909. Wa 
prefer the evidence on which the learned 
Judge relies, viz, Ex. D24. This is a 
schol certificate dated April 1, 1897. Tk 
states the age of defendant No. 1 as 13 
years 2 months. 


Thus the hond of 190), not being binding 
on defendant No. 1 and not creating a 
new lease, cin be regarded as passing 
out of the story. 

We are thus left with the rent note of 

1897. 
It has been argued that that document 
evidences a lease for less than one year, 
viz, a lease from month to month alterna» 
tively for three months and therefore 
amounts to a leasefor a term less than 
one year. Alternatively it is said that 
under s. 105o0fthe Transfer of Property 
Act ag thigis a lease of immovable pro: 
perty not for agricultural or manufacturing 
Purpose, it must be deemed, in the absence 
of a contract to the contrary, to be a 
lease from month to month. 


On the true construction of the document, 
we are of tha opinion that it creates a 
tenancy of an indafinite term which, us 
Boon as three months’ renot is ia arrear, 
reduces to.a tenancy-v-will beacause on 
that event occurring, the landlord becomes 
entiled fo eject the tenant without notice. 
There is accordingly a contract to the 
contrary and the resultiag holding cannot 
be regarded as a monthly tenancy. One 
obviously cannot be -a monthly tenant 
where the landlord cannot get possession 
until there is three months’ rent owing. 

This, therefore, is a caseof a lease for 
aninodeterninate term which becomes a 
tenanry-a.- will on the happening of an 
event waich has ozcurred. 

Counsel for defendant No, 1 suggested 
in his argumens thatthe result ofsuch a 
lease isto make tha father of defendant 
No. 1 a tenant-at-will which ended with 
the father’s death by &a reference to 
Sreemulty Anundomohey Dossee v. Doe 
Dem, The East India Company (1). If, 
however, that case were on all fours, it 
would be destructive of the defendant 
No. 1's case for their Lordships observe at 
p. 65* “he (the lessee) and they after him 
could not be treated as trespassers, but 
(1) § MIA 43 at p. 64; 4 WR SL(P O. 


* Page of 8 ài, I A.—[Ed.] 





584 


were in as tenants-at-will”. 
ships so found, however, in that case 
because they held that the agreement 
_ there amounted to an interest difficult to 
define but more like a freehold interest 
than any other, and not being capable of 
being created by a mere writing, could 
only operate as an agreement. The persons 
helding under this agreement having been 
let in, would be tenants-at-will. It was 
expressly stated that the lessee’s death 
would not determine the quasi-freehold 
interest. 


Their Lord- 


In that case the term was to continue 
until after the oeccurrenceof a contingent 
uncertain event (which never happened). 
That is not this case. This case is nearer 
to Kamakhya Narayan Singh v. Ram 
Raksha Singh (2) where it was debated 
whether the uncertain term was or was 
not heritable, and it was held by the 
Judicial Committee on the facts there pre- 
sent thatit was not heritable, The case, 
however, is also distinguishable because 
(as appears from the report of the case 
in the High Court, Charan Mahton v. 
Kamakhya Narayan (3) it was not contest- 
ed thatthe interest conferred was of a 
life estate. Such an estate would end with 
the tenant's death. 

It is, however, of little purpose to cite 
cases on quite different facts such as 
Ram Rachhya Singh v, Kumar Kamakhya 
Naran Singh (4) and Manicka v. Chin- 
nappa (5). On the construction of this 
lease we are of the opinion that the term 
was indefinite and after three months’ rent 
was in arrear, the landlord could turn the 
tenant out at will and without giving him 
any notice. That- position had been 
reached many years before the death of 
Bhure Khan in 1910. 


Thus when Bhure Khan died he was a 
tenant-at-will. Such a tenancy amounts, 
in our opinion, to no estate at all and 
is not heritable. 

A tenancy-at-will, in English Law, is 
determined by the death of either party, 
ot by either doing any act inconsistent 
with the continuance of the tenancy: 

Coke on Littletone 55-b; Turner v., 


(2) 7 Pat. 649; 109 Ind. Cas. 663; A I R 1928 P O 146; 
55 LA 212; 480 LJ 69;9 PL T 501; 320 W N 897; 
28 L W 41; 80 Bom. L R 1361 (P ©). 

5 B) Te 1925 Pat. 357 at p 359; 86 Ind. Oas. 387; 6 


9 4 Pat. 189; 84 Ind. Oas. 586; A IR 1925 Pat, 216; 


(546 M557; 16 Ind. Cas. 1002; (1912) M W N 811; 
94 5641. at ) 811; 
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Doe (6). A lease from month to month 
is of course, heritable: Rajib Hussain v. 
Nawab Yanuskhan (7). 

A number of cases were cited before us 
in which the position of a tenant holding 
over, after the determination of a term 
certain, and without paying rent, was con- 
sidered. In English Law such a person 
would be deemed a tenant-at-sufferance. 
This, the lowest estate, is a fiction designed 
by English lawyers, to prevent the tenant 
holding over from lapsing into the position 
ofa trespasser. It is turned into a tenancy- 
at-will if the landlord assents to the 
possession, or, if he receives rent, into a 
tenancy from year to year: Doe v. Morse 
(8). It does not, in our view, arise in this 
case and it is accordingly unnecessary to 
consider whether this fiction has been im- 
ported into India though we may observe 
that in Chandriv. Daji Bhau (9) and in 
Shri Gopinath Maharaj Sansthan v. Mott 
(10), it appears to have been assumed that 
tenancies by sufferance exist here as in 
England though we observe that in Chandri 
v. Daji Bhau (9), the possession of the per- 
son holding over (i. e. the tenant by suffer- 
ance) was treated as wrongful. In argu- 
ment it was suggested that Chandri v. 
Daji Bhau (9, was approved by the Privy 
Oouncil in Mohunt Bhugwan Ramanuj Das 
v. Ramkrishna Bose 11). Their Lordships, 
however, inthat case appear to have dis- 
posed of the appeal as raising a question 
of factonly. Chandri v. Daji Bhau (9), 
was cited in one of the judgments appealed 
from and is cited as deciding that a 
tenancy-by-sufferance does not apply in 
this country. We do not so read the judge 
ment of Jenkins, O, J., who, indeed, cites 
Coke on Littleton. In that case what was 
decided was that Art. 139 applies, ‘that 
Article applying when the possession began 
in tenancy though there was no relation- 
ship of landlord and tent, because no 
privity, after the term had determined. 
That there was no privity was a proposition 
forwarded in Coke on Littletone. | There was 
no suggestion that the law in India rejected 
the fiction of a tenancy-at-sufferance. If 
was pointed out that Art. 139, must have 


(6) (18425 9 M & W 643 at p 646; 11 IJ Ex. 453; 60 
RR 850. 


(7) I L R(1937) Nag. 406; 172 Ind. Oas. 543; AIR 
1937 Nag, 321; 10 R N 220. 
(8) 1 B & Ad. 365; 109 E R822. 
(9) 24 B 504; 2 Bom. L R 491. 
N L R 155; 148 Ind. Oas. 561; A IR 1934 
88 


ag. 67; N 188. . 
(11) 26 O W N 722; 74 Ind, Oas, 561; A I R1922P 0 
184 (P 0). : 
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application to cases where the relationship 
of landlord and tenant has determined 
because otherwise the suit for possession 
would be out of the question. Clearly a 
landlord cannot sue for possession unless 
before suit he has caused the tenancy in 
seme manner tocome to an end. It is true 
that Candy,J.at p. 509* epeaks abcut tenan- 
Cies-at-sufferance in terms that suggest 
the possession is wrongful but we do not 
understand him tosay tbat there is no 
tenancy-at sufferancein India. Candy, J.'s 
view that the holding, after the determina- 
tion of the term, is wrongful, is founded on 
Kantheppa v. Sheshappa (12), Kantheppa 
v. Sheshappa (12), is based on English 
authorities commencing witl Ocmyn's Digest 
and statesthat a tenant by sufferance is 
in the same position as a trespasser. This 
we respectfully doubt. In Roe Dem 
Jordan v. Ward (13), the case relied on in 
Kantheppa v. Sheshappa (12), for the pro- 
position that a tenant-on-sufferance is some- 
times called a trespasser, it will be found 
that the term ‘trespasser’ wis only used 
by Counsel who stated that that was what 
the person in pessession clearly was not 
(we have access only tothe Revised Reports 
which occasionally contract the repcris 
reproduced}. The action was in ejectment. 
Under the old system of pleadinge, trespass 
would rot have lain in such circumstances 
but ejectment would. Being liable to be 
sued in ejectment without notice, there was 
very little practical differences between his 
position and that of a trespasser except 
that limitation would not run and the form 
of action would be different. The fiction 
was designed for the benefit of landlords. 
Whether the fiction should be imported into 
India depends, in our opinion, on whether 
it is consonant with justice, equity and good 
conscience tearing in mind the conditions 
of affairs and tLe statutory law here appli- 
cable. We donot pursue the matter, how- 
ever, as here we are concerned, in our 
-opinion, with a tenancy-at-will which 
terminated on the death of the landlord. 
alternatively of Bhure Khan, whichever was 
first. It is not necessary to enquire which, 
for, at latest by 1910, the relationship of 
landlord and tenant had ended, and in so 
far as the defendant No. 1 was in possession 
he was in as a wrong-doer, as was his father 
before him if the landlord predeceased the 
father. It is not necessary to determine 
in this case whether Arts. 139, 142 or 144, 
(12) 22 B 893. 7 
(18) (1789) 2 R R 728; 1H Bl. 97, 
*Page of 24 B.—| Ed] 
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applies, for whatever view be taken ofthe 
nature of the first defendant's possession, 
the result is the same. The position ig 
obvious if Art. 142 or 144, applies. It ig 
not as apparent if Art.139 applies. That 
article can only apply when there is a 
tenant whose tenancy has determined. In 
point of fact the defendant No. 1 has never 
been a tenant. His father’s tenancy, which 
as we have shown, was at will, deiermined 
at his death and therefore the first defend- 
ant inherited nothing. He was a wrong- 
doer and like any other wrong-doer had the 
tight to prescribe for an absolute title or 
for some lesser estate. It is clear from hig 
pleadings that he purported to claim 
through his father. He said that his father 
had purchased this property and held it in 
his own right and that when he died, the 
defendant inherited whatever interest hig 
father had. He set up no independent 
title in himself except in respect of a matter 
which has been found against him. He 
said that on March 8, 1911, he himself 
openly asserted a hostile right but that 
has been found against him. He is, there- 
fore, in no better position than Bhure Khan 
would have been in if he had been alive and 
if for some reason his tenanc)-al-will had 
determined in 1910. In that event of course 
Art. 139, would have applied and time 
would have run from the year 1910, andif 
the first defendant had inherited this estate 
at sufferance, as he cin; see 18 Halsbury, 
p. 438) and as he purports to have done, 
then the flow of limitation would have 
continued and the claim would still be 
beyond time. Therefore even from this 
point of view, the claim so far as two blocks 
are concerned, is barred. 

It was suggested that the first defend- 
ant’s possession was permissive because 
the plaintiffs have paid some charges con- 
nected with this property, but in our opi- 
nion, that does not show consent.. 

Of course, this assumes a fiction, namely, 
that the tenancy-at-sufferance commenced 
before Bhure Khan died. In point of fact 
it did not and the fiction cannot be carried 
further than the circumstances warrant, 

It is said that s. 116 of the Evidence Act 
creates an estoppel; here the first defend- 
ant being in as the representative of his 
father who entered as tenant: Krishna 
Prosad v. Baraboni Coal Concern (14). 


(14) A I R1937 P O 251; 169 Ind. Cas 056;31 SLR 
625; 641 A311; I L R (1938) 1 Cal.1; 19370 L R 
398; 1937 A LR623;10 R PO 38;3 BR 700; 46 LW 
201; (1937) 2M `L J 286; 1937 OW N 866; 85 O LJ 
563: 39 Bom. L R 1034; 18P L T 739; 41 O WA 1253; 
(1937) A L 31389 (P O), 
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This branch of the argument proceeds on 
the fundamental assumption that Bhure 
Khan's tenancy in some way was inherited 
by defendant No.1 either because it was 
a tenancy from month fo mo- th Rrjib 
Hussain v. Nawab Yanuskhan (7', or be- 
cause the occupation started as a permis- 
sive occupation or because defendant No. 1 
has pleaded the lease of July 2’, 1897 and 
must therefore be treated as holding in 
the capacity of tenant or because in some 
way the plaintiffs have asserted to defend- 
ant No. J's tenancy. 

We have already negatived assent. We 
have also disposed of the argument based 
on the view that Bhure Khan's tenancy was 
a monthly tenancy. We do not consider 
that the fact that Bhure Khan was at one 
time atenantor thatthe fact that defend- 
ant No. 1 (ina the alternative) accepts that 
origin of the possession makes any differ- 
ence oace it appears that that tenancy had 
come to anend. Once the tenancy is at an 
end, there is nothing for s. 116 of the 
Evidence Act to fasten on to. Defendant 
No. 1 does not claim through a tenant. 
There is kere, at latest after Bhure Khan's 
death and probably before, no tenancy 
continuing andthe period ofthe statutory 
estoppel is consequently ended. 

It was also argued that Bhure Khan was 

a montuly lessee before the rent note of 
1897 was sigued and if the rent note is 
inoperative, one is thrown back upon the 
pre-existing position and therefore Bhure 
Khan was a tenant from month to month, 
We are clearly of the opinion, however, 
that after 1897 Bhure Khan held under 
the terms of the rent ncte of 1897 and the 
monthly tenancy was at an end. 
- Tnat, in our opinion, disposes of the 
claim so far asthe two blocks Nos.3 and 
4 of which defendant No. 1 hes been in 
possession since the death of his father. 

We turn now to the two blocks upon which 
the defendant No. l has built, that is to 
gay, blocks Nos. Land 2. The fif h block is 
notin contest in this appeal. Nothing has 
been ssid about it. 

The facts appear t> be that defendant 
No. 1 was allowed to re-sonstruct two of the 
blocks and the compound wall around about 
1922. The plaintiff's story that this was the 
result of au oral agreement whereby the 
defendant No. 1 built in lieu of paying 
rent, an obviously fantastic story, has been 
found against. . It has been suggested that 
the defendant No. 1 used the plaintiffs 
mateyuls which were derived from build- 
ings pn the site which had fallen down or 


. 
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been demolished and thatin any case fol- 
lowing tbe English rule in Ramsden v. 
Dyson (15), the defendant has neither a 
right to compensation nor the right to 
recover the materials. As was pointed out 
in Premji Jivan Bhate v. Haji Cassum 
Juma Ahmed (16), relied on in Seth Mohan 
Lal Parwar v. Choudhri Chunni Lal Parwar 
(17), the rule in Ramsden v. Dyson (15), is 
subject, in India, to the exception that a 
party building on the land of another is 
allowed to remove the building. We must 
not betaken as saying that however mala 
fide cr tortious the act there is any such 
right but when there is, as here, acquies- 
cence and, as here, a bonu fide belief on 
the partof the person building that he has 
title, then if it should appear that the 
person building has no title and was 
misled by the acquiescence, we are of the 
opinion, that he is entitled to remove what 
he hes built so long as he substantially 
returns the land in the state it was. Here 
the position was that dilapidation notices 
were being served. It was urged that as 
the rent note imposed an obligation on the 
tenant to do plastering and repairs, there- 
fore defendant No.1 bad in any event to 
restore the houses. This of course proceeds 
on the assumption that defendant No. 1 
was a tenant, an assumption already reject- 
ed. Apart from that, such a clause would 
not impose on a tenant an obligation to re- 
build a house which fell down or was re- 
constructed in obedience to a dilapidation 
notice, 

According to defendant No.1 he spent 
some Rs. 3,500 on these two blocks. Plaint- 
iffs say some Rs. 700 was spent and the 
learned Judge finds he spent Rs. &00. 

The reconstruction took place in 1923 

and therefore, defendant No. 1 appears 
to have let the reconstructed houses to a 
succession of tenants- 
- We invited Counsel for the appellant 
(defendant No. 1) to show that for twelve 
years defendant No. 1 had been in possss- 
sion of blocks Nos. 1 and 2 but he was not 
able to show possession before the recon- 
stroction, 

We are satisfied that defendant No, 1 
spent aconsiderable sum of money in 
reconstructing these houses (valued by the 
plaintiffs’ agent (Ex. D-28), after consulting 
the plaintiffs, at Rs. 7,000 for buildings 
alone) and that he did so believing that he 


(15) (1865) L R 1 HL 129; 12 Jur, in 8) 506; 14 W R 
926; 149 RR 543. 

(16) 20 B 298, 

(7)2NLR4 atps. - 
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had title and that the plaintiffs stood by 
‘and allowed him to incur this expenditure. 
“We are accordingly of the opinion that the 
learned Judge was right in permitting 
“the defendant No.1 to remove the super- 
‘structure on blocks Nos. land 2 and the 
compound wall. 

The Appeal No. 166 of 1934, so far as 
accounts are concerned, has not been 
“pressed, 

The Appeal No. 166 of 1934 accordingly 
‘fails and is dismissed with costs. The Ap- 
peal No. 174 of 1934 parily succeeds, the 
first defendant being entitled to retain pos- 
session of blocks Nos. 3and 4 and the 
decree is varied accordingly. The rest 
of Appeal No. 174 of 1934 is dismissed. 
-The order for costs in the lower Court 
will stand but as the plaintiffs have not 
‘succeeded in respect of Items Ncs. 3 and 
4, defendant No. 1's costs, which he was 
.given in proportion tothe claim dismissed, 
will automatically be increased. The costs 
in First Appeal No. 174 of 1934 will be 
proportionate to success and failure. 


8. Order accordingly. 





MADRAS HIGH COURT 
Appeals Nos. 101 of 1935 and 220 of 
1936 
February 4,1938 
VENKATARAMANA Rao, J. 

On. difference between 
Burn ano Avpug RAHMAN, JJ. 
SUNDARARAJULU NAIDU AND 0OTHERS— 
APPELLANTS 
versus 
B. PAPIAH NAIDU- RESPONDENT 

Civil Procedure Code (Act V of1908), s. 60— 
Village granted by East India Company to person 
“as compensation to grantee and his heirs for loss 
sustained owing to resumption of emoluments 
Attached to Police services— Grantee entitled only 
to rents and profits but prohibited from alienating 
village—Village held, could not be aitached and 
sold in ewecution—Right to receive rents and profits 
held could only be attached and sold —Hstoppel— 
Decree against holders of jagir—Jagir inalienable 
~Compromise between deeree-holder and some of 
judgment-debtors including minors consenting 
execution to proceed against immovable property— 
Court while recording compromise not obdserving 
provisions of O. XXXII, r. 1, Civil Procedure Code 
— Other judgment-debtors remaining ex parte — 
Portion of property mortgaged by previous jagirdar 
to decree-holder —No evidence to show decree-holder’s 
ignorance of terms of jagir~Plea of estoppel, held 
could not prevail against minors and judgment- 
debtors ex parte, 

A village was granted to a person on behalf of 
the East India Company by a deed of grant. The 
object of the grant wasto make a permanent provi- 
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-sion for the grantes and hisheirs as c»mpen- 


sation for the loss sustained by resumption of 
the emoluments attached to the office which was 
carried out in consequence ofa policy enunciated 
by the then Government of abolishing all emolu- 
ments granted in support of the Police 
establishments. The grant provided that the 
grantee and his heirs were to appropriate the rents 
and profits for their own use. The grant also 
provided that the grantee was prohibited from 
alienating the village by grant, sale or otherwise 
but in default of legal heirs, the village should 
revert to the East India Company: 

Held, (per Abdur Rahman and Venkataramana 
Rao, JJ.)-—That the grant was not absolute but 
conferred on the grantee a limited interest to 
-enjoy the rents and profits of the village for his 
life and similar interest on his heirs who would 
succeed him. Making of such a limited grant 
wascompetent to the Crown and the prohibition 
as to alienation was valid. The grant being of 
limited interest, the village was not saleabls 
property within the meaning of s. 60, Civil Pro- 
cedure Code. The only interest which was therefore 
available to the decree-holder was theright to 
enjoy rents and profits during the life of grantee 
and they were attachable and saleable in 
execution. In such a case, the proper order was to 
appoint a Receiver to manage the property, to collect 
the rents and profits to be paid to the decree- 
holder. Rama Rao v. Srinivasiah (5), Vaidhyanatha 
-Aiyer v. Yogambal Ammal (6), distinguished. 
Wasib Ali Mirza v. Karnani Industrial Bank, Lid. 
(1), relied on. 

_ Per Burn, J.—The village was attachable and 
saleable in execution of the decree in spite of the 
prohibition against alienation. 

[Case-law referred to.] ‘ 

A decree was passed against the holdersof an 
inalienable jagir. A compromise was effected 
between the decree-holder and some of the judgment- 
debtors including minors whereby they consented 
to the decree being executedagainst the immovable 
property. The provisions of O. XXXII, r. 7, 
Oivil Proeedure Code, regarding leave in respect 
ofthe minor judgment-debtors were not observed 
by the Oourt while recording the compromise. A 
portion of the property was mortgaged by the 
previous jagirdar to the decree-holder but there 
was no evidence to show that the decree-holder 
did not know the real state of affairs, that is, the 
terms of grant, and wasinduced to act merely on 
the representations of the judgment-debtors. The 
decree-holder in execution, attached the jagir and 
pleaded that the judgment-debtors were estopped 
from pleading that the jagir was inalienable: 

Held (per Abdur Rahman, J.)—That the plea of 
estoppel could not prevail as against the minors 
or other jadgment-debtors who remained ex parte. 

A. against the orders of the Sub- 
Judge, Ohingleput dated October 5, 
1934. 

Mr. A, V. Viswanatha Sastri, for the Ap- 
pellant. 

Messrs. C. Narasimhachari and M. E. 


Rajagopalachari, for the Respondent. 


Appeal No. 220 of 1936. 

Burn, J.—This is an appeal from an 
order in execution passed by the learned 
Subordinate Judge of Emi The 
appellants were sued by the respo dent 
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in O. 8. No. 63 of 1933 on the file of the 
Subordinate Judge of Chingleput on foot 
of a promissory note executed by appel- 
lant No. 1, appellant No. 4 and the father, 
since deceased, of appellants Nos. 5, 6 and 7. 
Appellants Nos. 2 and 3 are minor sons of 
the first. In execution of the decree 
granted to him in the suit, the respondent 
prayed for attachment and sale of the 
entire shrotriem rights of the defendants 
in the village of Irungattukottai. The 

Jearned Subordinate Judge overruled the 
objections of the defendants and ordered 
attachment and sale. This appeal is by 
the judgment-debtors. Irungattukottai is 
a jaghir granted by order of Lord Olive to 
the predecessors of the defendants in 1802. 
It was granted in order to compensate the 
mocassadhar of that date for the loss to 
which he would be subjected by reason 
of the abolition of the previous system 
of policing the country. The compensation 
took the form of confirming the villages 
formerly held on mocassah tenure to the 
holders and their heirs on shrotriem tenure. 
The deed of grant concludes with tke fol- 
lowing stipulation : 

“You are to understand that the said village is not 
alienable by gift, sale or otherwise, but in default of 
legal heirs, the said village shall revert to the Honour- 
able Company.” 

At the time of the inam settlement it 
was proposed to enfranchise this inam, 
imposing one-eighth quit rent, but this was 
not done, because the inamdar at the time 
was a minor, and the Oollector of the Dis- 
trict desired the Inam Oommissioner to 
leave it on the existing tenure till the 
minor should attain his majority. This is 
therefore an unenfranchised inam. The 
contention of the appellants is that the 
jaghir cannot be sold in execution because 
of the prohibition against alienation in the 
original grant ; the terms of which, as the 
learned Subordinate Judge observes, are 
still in force. The learned Advocate for the 
appellants relies on s. 3, Crown Grants Act 
(XV of 1595). the terms of which are : 

“All provisions, restrictions, conditions and limi- 
tations ever contained in any such grantor transfer 
as aforesaid shall be valid and take effect according 


to their tenor any rule of law, statute or enactment of 
the Legislature to the contrary notwithstanding.” 
The respondent on the other hand relies 
on the terms of s. 60, Civil Procedure Code, 
where it is enacted : 
_ “The following property is liable to attachment 
and sale in execution of a decree, namely, lands; 
houses.. ... and save as hereinafter mentioned all 
other saleable property, movable or immovable, be- 
longing to the judgment-debtor or over which or the 
profits ff which he basa disposing power which he 
may exercige for his own benefit... seese” 


SUNDARARAJULU NAIDU v. B. PAPIAH NAIDU (MADR.) 


18210 


There can be no doubt about the fact 
that this jaghir comes within the terms of 
s. 60, Civil Procedure Oode. It is certainly 
saleable property over the profits of which 
the judgment-debtors have a disposing 
power which they may exercise for their 
own benefit. Thisis clear from the terms 
of the grant. Paragraph 3 of the purwana 
runs as follows : 

“The Governer-in-Council having commuted the 
Russooms and Marshs assessable on the village of 
Erungaud cottah for money rent, you are entitled 
to collect those Russooms and Marahs at the rate 
entered in the Dowle of fasli 1210 and to appropriate 
the amount to your own use.” . 

No words could have given the grantee a 
fuller power of disposing of the profits of the 
village for his own benefit than is given by 
these words. Hence it is clear that the, vil- 
lage is saleable in execution under the terms 
of the Civil Procedure Code. The only ques- 
tion is whether the restriction on alienation 
made valid by s. 3, Crown Grants Act, 
renders it unsaleable. This jaghir isyneither 
more nor less than a personal inam granted 
to a particular person as compensation in 
lieu of payment for services which had 
become unnecessary, The grantor undoubt- 
edly intended it to descend to the heirs 
of the grantee, and it was probably with 
that object in view that the prohibition 
agaiast alienation was inserted. I do not 
accept Mr. Narasimhachari’s argument that 
the prohibition was inserted solely in the 
Government's interest, i. e, in order to 
enable the Government ‘to resume the 
inam if the condition should be violated. 
The penalty for violation of the condition 
is not stated in the deed of grant. I am 
even prepared to assume that the prohibi- 
tion against alienation was made in the 
interest of the grantee and of his heirs, 
But the form of the prohib‘tion itself shows 
that the prohibition, like the grant, was 
addressed to a particular person ; “You 
are to understand that the said village is 
not alienable by gift, sale or otherwise...” 
This is in terms a warning to the grantee 
that he could not alienate the village by 
gift, sale or otherwise. It needs no argu- 
ment to show that the Govyernor-in-Conncil 
could not issue a declaration, having the 
force of law, to the effect that the village 
could never be transferred by the opera- 
tion of law. In Wasib Ali Mirza v. Karnani 
Industrial Bank, Ltd. (1), relied on by the 
Jearned Advocate for the appellants, the 


corpus of the property was made inalie- 
(1) 59 O1; 132 Ind. Gas. 727; AIR 1931 P O 160; 
58 I A 215; 35 L W 384; 530LJ 493; (1931) A L 
J 495; 35 O W N 791; Ind. Rul. (1931) P O 215; 61 
M LJ 208 (P 0). i 
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nable for ever, not by the terms of the 
indenture between the Secretary of State 
and the Nawab Bahadur of Murshidabad, 
but by the Murehidabad Act (KV of 1891). 
A Special Act of the Legislature was neces- 
sary to effect that purpose. The Murshid- 
abad case gives nosupport tothe appellants’ 
claim. 

Mr, Viswanatha Sastri for the appellanta 
quoted Anjanayalu v. Sri Venugopala Rice 
Mills, Ltd. (2), but that case is quite 
irrelevant to the question now under dis- 
cussion ; the land in that case was bur- 
dened with the performance of a service of 
a public nature. Nor can the appellants 
get any assistance from the case in 
Basangowda v. Irgowadati (3). That was 
a case of a dispute between a Hindu 
widow and a reversioner, in which it was 
held that the widow’s interest in the pro- 
perty could not be attached in execution 
of a decree. There was a compromise 
between the widow and the reversioner 
by which the widow agreed to keep the 
property for her life-time, and undertook 
not to sell or mortgage the same. It was 
hold that the compromise was a family 
arrangement not amounting to a transfer 
of property within the meaning of s. 10, 
Transfer cf Property Act, and that the 
widow cnly retained an interest in the 


property restricted in its enjoyment to her-: 


self personally. Fawcett, J. held that the 
widow consequently “had no power of 
disposal of the usufructuary interest of the 
lands.” Mr. Viswanatha Sastri has ‘quoted 
also the case in Rajendra Narain Singh v. 
Sunder Bibi (4), but in that case the Privy 
Council held expressly that the judgment- 
debtor had no more than a right of main- 
tenance, which was not attachable and 
saleable by reason of s. 60 (1) (n) of the 
Civil Procedure Code. 


There is authority in this Court for the 


view that this jaghir can be attached and 
sold in execution, This case is precisely 
similar to Rama Rao v. Srinivasiah (5), 
and the learned Subordiuate Judge was, 
in my opinion, right in following the deci- 
sion of Ourgenven, J. in that case. I 
would also refer to Vaidhyanatha Atyer 

(2) 45M 620; 70 Ind. Cas, 466; A I R 1922 Mad 
197; 42 M LJ 477, 

(8)47B 597; 73 Ind. Oas. 196: A I M1923 Bom 
276; 25 Bom L R 293. 

(4) 47 A 385; 87 Ind. Cas. 295; A IR 1925 PO 
176; 52 I A262; 410 LJ 383; 3 Pat L R 142; 27 
Bom L R 849; 23 ALJ 634; 49ML J 244; RLW 
284; L R6 A (P O)138; (1925) MW N 630; 50 OW 
N 818 (PO). 

(5)39 L W 395; 137 Ind. Cas. 799; A I R1932 Mad, 
417; (1932) M W N 202; Ind, Rul, (1932) Mad 449, 
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v. Yogambal Ammal (6), where it was held 
that unenfranchised personal inams can be 
alienated in spite of the prohibition against 
alienation in the Inam Settlement Rules. 
Such an alienation, Ramesam, J. observes, 
is not void, though prohibited. It may be 
ignored by the Government, but so long 
as the Government do not step in to force 
their rights, it is not open to question by 
others. The same principle, I think, is 
applicable in the present case. Whether the 
Government can or cannot resume the 
grant in case the jaghir is sold away from 
the jaghirdar’s family is a question which 
has not arisen, and the learned Subordi- 
nate Judge has very properly not decided 
it; what is certain is that no party other 
than the Government can have any right 
to avoid the transfer which may follow on 
the Court sale. Mr. Narasimhachari for 
the respondent contended that the judg- 
ment-debtors were estopped from alleging 
that the jaghir could not be sold. This 
contention is based partly on the fact that 
some of the judgment-debtors signed a 
memo consenting to execution against their 
immovable properties, and partly on the 
fact that in 1884 the then jaghirdar 
mortgaged with possession some portion of 
the jaghir. Isee noreason to discuss this 
matter at length, because (a) it is unneces- 
sary to do so, and (b) there are no pleadings 
in the case on which an issue of estoppel 
could have been framed. In my opinion, 
the decision of the learned Subordinate 
Judge is correct and this appeal should be 
dismissed with costs. 

Abdur Rahman, J.—The village of 
Exrongaud Oottah in the zamindari of 
Sriperumbudur, now known as Jrungattu- 
kottai, was granted under a purwana dated 
August 31, 1802, by Lord Clive, then 
a Governor of Madras, to one Sreeram 
Singama Naick and was chargeable with 
an annual rent of Pagodas 50 (amounting 
approximately to Rs. 175) including Rus- 
soom and Marahs. The following are the 
important conditions of this purwana. 

“2) In consequence of the foregoing resolution, 
the Governor-in-Oouncil confers on you the village 
of Errongaud Oottah in the zamindari of Sripe- 
rumbudur on shrotriem tenure, chargable with an 
annual rent of pagodas 50 including Russoom and 
Marabs. 

(3) The Governor-in-Council having commuted the 
Russooms and Marahs assessable on the village of 
Errongand Cottah for money rent, you are entitled 
to collect these Russooms and Marahs at rate entered 
in the Dowle of Fasli 1210 and to appropriate the 
amount to your own use,” 4 

(4) The Governor-in-Council confirms to youX\ and 

(6) 50 M 411; 99 Ind. Oas, 452; A IR1927 Mad 
140; 51 M L J 695; 25 L W 660, 
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your heirs the village of Errongaud Oottah as 
shrotriem so leng as you discharge the ent and are 
obedient to the laws and regulations established or to 
be established, under the authority of the Governor- 
in-Council (torn time being. 

(5) In confirming to you and your heirs as 
shrotriem the village of Errongaud Cottah you 
are to understand that the said village is not 
alienable by gift, sale or otherwise, but in default 
of legal heirs, that the said village shall revert to 
the Honourable Company.” 


In execution of a decree obtained by the 
respondent against the present holders of 
that village (presumably the heirs of the 
original grantee), ihe decree-holder applied 
for attachment of the jaghir and desired 
the Court to sell it to satisfy his judgment- 
debt On bebalf of the jaghirdars, it was 
contended that the village was not saleable 
in execution. This contention did not find 
favour with the Subordinate Judge and the 
judgment-debtors have now cometo us in 
appeal. In his arguments the learned Conn- 
sel for the appellants has mainly relied on 
s. 60, Civil Procedure Code, and s. 3, Crown 
Grants Act (Act XV of 1895) and contended 
that inasmuch as the judgment-debtors 
did not have a dispcsing power on the 
village, covered by the grant, which they 
could exercise for their own benefit and as 
the conditions in the grant have been 
declared to be valid under e. 3, Crown 
Grants Act, the jaghir falls within the 
exception to s, 60, Civil Procedure Code, 
and culd not be sold at the instance of tLe 
decree-holder, 


During the course ofarguments, it was 
admitted, and indeed it is clear from the 
terms of the purwana itself granted by 
Lord Clive, that tle afcresaid grant and 
other similar, grants were nothing short of 
gifts granted by way of compensation to 
the Pclice employees who held lands or 
villages under mocassah tenures to start 
with but which were subsequently changed 
by the Government into shrotriem tenures, 
It will be clear from the terms of this grant 
that the gift was not made for any services 
of a pub‘ic nature, but was mide purely 
out of ‘consideration io compensate the 
Pclice employee for the loss which he was 
expected to suffer on account of a change 
in the nature of his tenure. It has been 
contended on bchalf cf the decree-holder 
that having regard to the fact that the 
grantee was only entitled tc recover certain 
Tenis and land revenue, the land being in 
poseession of persons holding permanent 
rights, the grant should be held to consist 
of thgright of collecting rents and protts 
ery and not of the corpus of the village. 
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Tt was also urged that para. 5 of the grant, 
should be so construed as to have been 
inserted for the benefit of the Goverament- 
alone. It was further argued that the 
judgment-debtors should not be allowed to 
take advantage of it as against their own 
creditors, particularly when they have been 
alienating it by way of bypotheca them- 
selves and consented even in the decree 
under execution, which was based on a 
eumpromise, that the decree-holder would 
have the liberty to proceed against immov- 
ables. A plea of estoppel was thus being 
raised for the first time in this Oourt, In 
any case it was alleged that the property, 
which has now been attached does not: fall 
within the exceptions of s. 60, Civil Proce- 
dure Code, and is therefore saleable. It 
was also argued on behalf cf the decree- 
holder that this provision in the grant was 
of a purely personal character and did not 
run with the land. 

Having read the terms of the grant asa 
whole, I am of the opinion that the last 
contention of the decree-holder is not correct 
and the provisions contained in cle. 4 and 
5 were not meant to be personal in character 
but were intended to run with the land, 
Having regard to the various clauses of the 
purwana, I would also repel the contention 
that the jaghir consisted of rents and 
profits only or that the village did not form 
the subject-matter of the giaat. The con- 
struction which has been attempted to be 
placed on them isincorrect, They are quite 
clear and admit of no doubt boba as to 
their intention and meaning. As to the 
plea öf estoppel even if it is permitted to 
be raised in this Court for the first fime, 
there is no force in the decree-holder's 
contention. The compromise was entered 
into between the decree-holder in O. 8.. 
No. 63 of 1933 and appellants Nos. 5 to7, 
alone who were judgment-debtors in that 
case, while the decree was ex parte as 
against the other defendants. ‘nis means 
that appellants Nos. Lto 4 did not agree to 
the terms of the compromise and out of the 
defendants who did so, defendants Nos. 6 
and 7 were minors. The attention of the 
Court does not appear to have been directed 
to the question whether a compromise of 
this nature was advantageous to the minors 
(defendants Nos. 6 and 7) and no leave 
appears to have been granted by the 
Subordinate Judge who passed an ex parte 
decree. This means that the salutary prc- 
visions contained in O, XXXII, r. 7, Oivil 
Precedure Code, were not observed by the 
Court at the time when the compromise . 
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_ was being recorded. It may be contended 
that this decree was passed not on account 
of a compromise which was arrived at 
between the guardian for the minors and 
the plaintiff, but on account of the fact that 
the guardian ad litem had merely abandon- 
ed his defence and the sanction of the 
Court was not therefore requisite for tha 
propose. In view of the following term in 
the statement of Counsel for the parties, 
which is being relied upon by the decree- 
holder now that the ‘‘plaintiff will have 
liberty to proceed against immovables 
in the meanwhile,” the contention would 
have no force. Moreover, defendants 
Nos..2 and 3 were also minors, and 
there is no mention of this fact in the 
order of the Court which passed the decree. 
In the circumstances, I do not think any 
question of estoppel really arises as against 
defendants Nos. 1 to 4 or § and 7. In 
my opinion no useful purpose would be 
served by going into this question even as 
regards defendant No. 5 as the question 
whether the village is attachable and sale- 
able would have to be decided on its own 
merits, even if raised by one ofthe defen- 
dants. The second ground of estoppel 
which was pleaded on behalf of the decree- 
holder was based on the jaghirdar’s con- 
duct in mortgaging a portion of the grant 
with some one else in 1884 (Ex. D) and in 
mortgaging a portion of this very village 
with possession with the decree-holder 
himself in 1921 (Ex. B). Noevidence has 


been led to’ ‘show that the decree-holder™ 


did not know the real state of affairs, that 
is the terms of Lord Clive’s grant, and was 
induced toaci merely on the representa- 
tions of the judgment-debtors. In the 
absence of any such evidence which it was 
the decree-holder's duty to adduce, this 
ground of estoppel must also be decided 
against the decree-holder. 

“The next contention is as regards the 
right of the decree-holder to attach and 
sell the village. Under s. 60, Oivil Proce- 
dure Code, the property to be attached 
must be (1) saleable property belonging to 
the judgment-debtor or, (2) over which or 
the profits of which he has a disposing 
power which he may exercise for his benefit. 
The question therefore is, is the village 
saleable ? Under the terms of the sanad 
or purwana, the grantee and his heirs are 
restrained frcm alienating the village by 
“gift, sale or otherwise”. That this restric- 
tion on alienation is valid and binding on 
the holder of the village for the time being 
cannot be doubted in view of s.3, Orown 
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Grants Act. I need only refer to the deci- 
sion of the Division Bench in Secretary of 
State v. Parthasarathy Appa Rao {7), where 
a similar restriction on alienation in a grant 
by the East Indian Company was held to 
be valid. Once the said restriction is held 
to be valid, the village must be held to be 
a property which is neither saleable nor 
one over which the judgment-debtor 
has any disposing power within the mean- 
ing of s. 60, Civil Procedure Code. The 
Counsel for the respondent placed a great 
deal of reliance on Rama Rao v. Srinivasiah 
(5). But the ruling has no application to 
the facts of the present case. First of all, 
the terms of the grant under which the 
jaghir was created in that case are not 
known. Moreover, it was admitted in that 
case that the jaghir consisted of a prant of 
land revenue, In this case, as pointed out 
above, a reference to the purwana by Lord 
Clive points clearly to the conclusion that 
the corpus cf the village was granted and 
that the grant was not that of land revenue 
merely. Basing his decision on the fact 
that the jaghir consisted of a grant of land 
revenue, Curgenven, J. had held that the 
jaghir—not being a pension—did not fall 
within the exceptions contained in s. 
Civil Procedure Code, and was held to be 
saleable. The other authority relied upon 
by Mr. Narasimhacbari, Ooansel for the 
respondent, was Vaidhyanatha Aiyer v. 
Yogambal Ammal (6). A reference to the 
authority would show that the question 
whether the property inv lved in;t:at case 
was saleable or not did not arise in that 
case. There is noreference tos. 60, Civil 
Procedure Code, in the whole of the judg- 
ment. The only two questions which arcse 
in that case were firsily whether in view 
of s.4, Pensions Act, the suit was maintain- 
able in Civil Courts, and secondly, whether 
the devise by will to the widow contravened’ 
certain provisicns of the Inam Rules of 
October 11, 1859. In this particular case, 
the Inam Rules passed in 18.9 or their 
interpretation are not relevant, and I would 
therefore hold that this authority also has 
no application to the facts of the present 
case. 

In view cf what I have said above, I 
would hold that the condition imposed by 
Lord Clive on behalf of the East India 
Company in cl.5 was valid and binding, 
and was not inserted in the interest of the 
Government alone. I would therefore hold 
that the corpus of the property could pot 

(7)49 M 349; 96 Ind. Cas. 1011; A IR 1928 Mad’ 
706; 50 M L J 699; (1926) M W N 897. \ ` 
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he sold. But under the terms of the grant, 
ihe right to enjoy the rents and profits 
during the time of their natural lives, has 
been given to the grantee and his heirs and 
the judgment-debtors have a disposing 
power over the rents and profits of the 
village which they may exercise during 
their lifetime for their own benefit. Not 
having the power of disposal over the 
corpus of the property, they cannot be held 
to have any power to deal with its income 
beyond the period of their natural lives, 
Their Lordships of tha Privy Oouncil 
while construing similar terms contained in 
Marshidabad Act (XV of 1891) which was 
enacted only with the object of confirming 
and giving effect toan indenture between 
the Secretary of State for India and the 
then Nawab Bahadur of Maurshidabad 
arrived at the same conclusion: Wasih 
Ali Mirza v. Karnani Industrial Bank, 
Ltd. (1). Following the principles laid down 
in this case, I bold that although the corpus 
of the villege now proposed to be seld is 
neither attachable nor saleable, yet its 
profits and income are so during the princi- 
pal judgment-debtors’ lifetime. - The next 
question then is as to what order would be 
most appropriate in these circumstances. 
In another case which was brought to our 
notice by the Counsel for the appellant 
and published in Rajendra Narain Singh v. 
Sunder Bibi (4) the Judicial Committee of 
the Privy Oouncil took tke view that. 


although the appellant's interest in the. 


villages, ‘being a right to future main- 
tenance, ‘was exempted under s. 60 (1), 
Oivil Procedure Code, frcm attachment and 
sale, yet a Receiver was ordered to be 
appointed to realize rents and profits with 
a direction to pay a sufficient and adequate 
sum for the maintenance of ihe appellant 
and his family and to apply the balance 
to the liquidation of the decree. It is true 
that the rents and profits of the village over 
which the judgment-debtors are held to 
have a disposing power could be sold for 
the period during which the judgment- 
debtcrs are alive. But the better relief in 


.the circumstances of this case appears to 


e 


be that a Receiver be appointed in this 
case for the purpose of collecting rents and 
profits of the village until such time as the 
debt is paid off or the judgment-debtors are 
alive. 

For the reasons given above, I would 
accept the appeal and order the appoint- 
ment of a Receiver of the village, now 
desired to be sold, with the object of 
as its rents and profits and direct 
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that after defraying the cost of cellection, 
the balance be paid to the decree-holder 
towards the satisfaction of his decree. In 
the event of the decree having been satisfied 
or in the event of the death of the principal 
judgment-debtors Nos. 1 and 4, which- 
ever event happens earlier, the Receiver 
will be removed by the Court and the 
corpus of the property covered by the 
Purwana will be handed over to the 
judgment-debtors or their legal heirs as 
the case may be. The appointment of 
Receiver is being left to the lower Coutt 
which is directed to appoint one after 
listening to the suggestions of the parties 
and their objections, if any, In view of 
the fact that the appeal has partially 
succeeded, I would leave the parties to bear 
their own costs incurred by them in this 
and the lower Oourt, 


C. M. A. No, JOL of 1935. 


Burn, J.—In consequence of my judg- 
ment in O. M. A. No, 220 of 1934, I must 
bold that the learned Subordinate Judge's 
order making the attachment absolute, was 
correct and that this appeal also should 
be dismissed with costs. 


“Abdur Rahman, J —Ia consequence of 
my judgment in A. A. O. No. 220, I must 
hold that the Subordinate Judge's order 
making the attachment absolute was wrong 
and the appeal should be accepted. I 
would, however, leave the.parties to bear 


“their own costs as 1 haye ordered in the 


main appeal. As my learned.brother takes 
a different view, the appeal must be laid 
before a third Judge. ` 

(Accordingly the appeals were referred to 
Venkataramana Rao, J., who gave the follow- 
ing opinion) : 


Venkataramana Rao, J. — This civil 
Miscellaneous appeal has been referred to 
me in consequence of a difference of opi- 
nion betweem my learned brothers Burn 
and Abdur Rahman, JJ. The point in 
controversy in the appeal is whether the 
plaintiff is entitled to attach and sell the 
Village of Eirongaud Cottah in execution 
of a decree in O. S. No, 63 of 1933 obtained 
against the defendants. The suit which 
resulted in the decree was laid on a promis- 
sory note executed by defendants Nos. 1 
and 4 and the father of defendants Nos. 5 
to 7. Defendants Nos. 2 and 3 were im- 
pleaded in the suit as the sons of defendant 
No.1. In execution of the said decree an 
application was made to attach the suit 
property under O. XXI, r. 54 and have the 
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same sold under O. XXI, r. 66. The defen- 
dants preferred objections both to the 
attachment and sale on the ground that the 
Property is inalienable, and therefore not 
liable to be attached and sold. The said 
Village was granted to one Sriram Singana 
Naick, a Poligar of the District of Tripas- 
sore, on August 1, 1¢02, by Lord Olive on 
behalf of the East India Company by a 
deed of grant bearing the said date. The 
object of the grant was to make a permanent 
Provision for the grantee and his heirs as 
compensation for the loss sustained by 
Tesumption of the emoluments attached to 
the office. which was carried out in conse- 
- quence ofa policy enunciated by the then 
` Government of abolishing all emoluments 
granted in support of the Police establish- 
ments: vide cl. 5, Permanent Settlement 
‘Regulation XXV of 1802. After stating in 
para. 2 that the grant was made to the 
grantee in pursuance of that policy, it pro- 
ceeds to indicate the nature of the interest 
conferred on the grantee and his heirs, and 
in pata. 3 the nature of the interest is 
described thus ; 
“You are entitled to collect those Russooms and 
Marabs atthe rate entered in the Dowle of Fasli 


1210. and to appropriate the amount to your own 
use, 


In para. 4 itis distinctly stated that the 
grant was to the grantee and his heirs. 
a 5 is important and it runs 

us: f 


. "Io confirming to you and your heirs as shrotriem 
‘the village of Errongaud Cottah you are tounder- 
stand thatthesaid villageis not alienable by gift, 
sale or otherwise, but in default of legal heirs, 
` thatthe said village shall revert to the Honourable 
Company,” 
The word ‘you’ in the sentence ‘you are 
to understand’ will, having regard to the 
context, include both Singama Naick and 
his heirs referred to in the previous pas- 
sage. The confirmation of the grant to the 
grantee and his heirs is repeated in 
para. 9 so aS to emphasize that the 
restriction on alienation is imposed on 
_both the grantee and his heirs. It appears 
to me that the intention of the East India 
Ovmpany in conferring this grant was Dot 
tomake an absolute grant to Singama 
Naick but to confer on him a limited 
interest toenjoy the rents and profits of 
the village for his life and a similar 
Interest on his heirs who will succeed him. 
Ib cannot be doubted that it is competent 
to the Crown to make such a heritable 
grant providing for a succession of limited 
interests, each grantee taking the estate 
for life, In Gulabdas Jugjivandas v. 
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Collector of Surat (8), a similar grant 
came up for consideration before their 
Lordships of the Privy Council, In that 
case the grant was made by the East India 
Oompany in 1800 to one Najamoddin, who 
was the Oommander-in-Ohief of the 
forces of the Nawab, and was called the 
Buckshee. 

As the administration of the city of 
Surat was taken over by the East India 
Company, it was thought incumbent and 
proper that some suitable provision should 
be made for the said Buckshee and his 
descendants, In pursuance of this object, 
they made a grantof a jaghir to the said 
Najamoddin and his children. The grant 
clearly stated that Najamoddin with his 
children or descendants after the deduction 
of the income of the jaghir according to 
the particulars given at the foot of the 
sanad shall receive from the Government 
a certain sum and the mahals which were 
provided as jaghir was metioned in the 
schedule tothe sanad. In that case, one 
of the descendants Moinooddin executed 
a mortgage of some of the mahals and a 
Suit was filed on the mortgage and a 
question arose what was the nature of the 
interest possessed by the said Moincoddin 
and whether he could bind his descendants 
or his ec-heirs. The Collector who was then 
in possession of the property denied the 
liability of the mortgagee to claim any 
payment of the income of the said pro- 
perty after the death of Moinooddin on the 
ground that he had only a life-interest in 
the property, Their Lordships upheld the 
contention, After stating that it was the 
intention of the Hast India Company to 
make a permanent provision for the family 
of the said Buckshee, their Lordships 
observed thus: 

“Their Lordships, having regard to the peculiar 
character of this grant from the Government under 
the cireumstances which have been related,and with 
the objects whichit expresses have to come to 
the conclusion that the Court of Bombay was 
right in treating itas conferring upon the des- 
condants of Najamoodin, who would be entitled 
under it, an estate for lifeand for life only.” 

In answer to an argument whether it is 
open to the Hast India Company to create 
such. an estate, their Lordships made the 
following observation : 

“Their Lordships may observe that they are not 
prepared to affirm that all the considerations 
applicable to grantsfrom private persons apply to 
grants irom the State,” 

In Wasib Ali Mirza v. Karnani Indus- 
trial Bank, Ltd, (1), a grant of a similaredes- 
cription came up again for consideration 


(8) 3 B 186; 61 A 54; 3 Sar 889 (P O). \ 
` e 
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before the Privy Council, The grantee in 


that case was the eldest son of the Nawab: 


Nazim of Bengal, Bihar and Orissa. He 
agreed to relinquish this title with its 
appurtenant rights in consideration of his 
receiving the titles of Nawab Bahadur of 
Murshidabad and Amir-ul-Omrah and 


also in consideration of provision being’ 


made for the maintenance of the said 
dignity. There was a contract entered 
into between the Government and the 
grantee which was evidenced by an 
indenture dated March 12, 1891. The 
Becretary of State on behalf of the Govern- 
ment covenanted for the due maintenance 
and support of the said titles to pay to 
the grantee and his lineal male heirs in 
perpetuity a particular sum and agreed 
that the immovable properties mentioned 
in the schedule to the indenture should 
be held and enjoyed by the grantee and 
such one among his Jineal heirs male as 
may be successively entitled to hold 
the said titles in perpetuity with and 
subject to the incidents, powers, limitations 
and conditions as to inalienability and 
otherwise, The conditions as to inalienabili- 
ty ran thus : 

“The said Nawab Bahadur shall not, nor shall any 
of his successors inthe said titles, cell, mortgage, 
devise or alienate the said properties respectively or 
any of them otherwise than by lease or demise for a 


term not exceeding 21 years and under a rent with- 
out bonus or selami". 


This indenture was later confirmed by 
an Act called the Murshibabad Act XV 
of 1891. Their Lcrdships held that the 
Act rendered the property - inalienable 
and observed that the Nawab for the 
time being was only a limited owner with 
power io draw the rents in question’ during 
the period of his life. Though they held 
the property to be inalienable, they observed 
that. a Receiver could be appointed to 
appropriate the rents and profits for dis- 
charging the debts of the creditors as the 
Nawab was given disposing power over 
the income. After referring to s. 60, 
Civil Procedure Cede, they remarked thus: 

“While the Murshidabad Act renders the immov- 
able properties to whichit relates, inalienable except 
tothe limited extent permitted, it imposes no res- 
triction on the enjoyment of the rents by the Nawab 
Bahadur for the time being. So long as he isentitled 
to draw-the rents, he may dispcse of them as he 
pleases...... » . The Nawab therefore has a disposing 
power cver the inccme. Once this is established, no 
questicn of publie policy is involved and their Lord- 
ships are unable to see thateither the tems of the 
Statute or the indenture are ccntravened by aiding 
the %reditors of the appellant to effect payment 
cut of his income cf the debts which he has in- 


eur: d.” 
7 will be seen that this case is an 
e 
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authority for the view that it is open 
to the Orown to create successive life- 
estates or limited interests and the pro- 
hibition as to alienation may be imposed 
by the Crown either by virtue of an 


enactment or by a grant. And by 
virtue of the limited nature of 
the grant, if the immovable pro 


perty is such as it js nct saleable, the 
rents and profits may be appropriated 
for the use of the creditors, My learned 
brother Burn, J. distinguished Wasib Ali 
Mirza v. Karnani Industrial Bank, Ltd. (1), 
on the ground that a Special Act of the 
Legislature was passed to effectuate the 
purpose intended by the Government and 
remarked thus: 

“It needs no argument to show that the Governor-in- 
Council could not issue a declaration having the force 


of law, to the effect that the villagecould never be 
transferred by the operation of law." 


With great respect I am unable to 
agree with him in ihis view and the 
difficulty which he left is sufficiently met 
by the decision of the Privy Oouncil 
reported 


the Talukaof Mehewa was granted in 
1859 to one Gajraj Singh and his heirs. 
On his death the property was inherited 
by his elder son Girwar Singh who was 
recognized by the Government as Talukdar. 
In 1861 the Government proposed, in the 
case of any Talukdar whose eldest son 
by custom succeeded him, to change the 
ordinary form of sanad for a sanad stating 
that primogeniture would be the line of 
inheritance. 
have the sanad of the nature proposed 
granted to him and accordingly he received 
a sanad in 1861. A question arose alter 
the death of the adopted son of Girwa 
Singh es to the succession of the said 
Taluka. The contention advanced was that 
the Government having granted the estate 
in 1¢59 to Gajraj and his heirs nothing 
was left to grant to Girwar at a later date 
but this objection their Lordships met by 
saying that it would not apply to transac- 
tion by which Girwar, the person absolutely 
entitled to inheritance to everything that 
passed under the earlier grant, surrendered 
it in consideration cf a rce-grant of the 
same estate on new terms. On thisa fur- 
ther contention was advanced that the 
Government had no power by an executive 
act to change the line of succession and the 
contention is thus put: 

“It was suggested that though in the earlier trou- 


. 


' BA 634; 32 I A203; 80 09317;8 Sar 791; 


in Sheo Singh v. Raghubans . 
Kunwar (9). That was a case in which. 


Girwar Singh was willing to, 
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< blous times many things were effectively done by 
Government as acts of State, still, inor after 1861 
~no executive act of the Government could have created 
‘an estate descending by any rule of inheritance other 
than that laid down by the law, and the law in the 
present case would be the Hindu Law.” 
Their Lordships met this contention by 
observing as follows : 
- “Whatever force such a contention might otherwise 
have had appears to their Lordships to be removed 
by the Act to which their attention was called, Act 
XV of 1895 (The Crown Grants Act, 1895).” 


Therefore this case is a distinct authority 
for the position that it is open to the Crown 
to create a heritable grant like the one in 
question, each grantee taking a life-interest. 
Section 3 of the Crown Grants Act is clear 
on the point. In this case the grantee 
Singama Naick had only a life-interest to 
enjoy the rents and profits and each of his 
successive heirs had the same tenure. The 
only interest which can be made available 
to the plaintiff for the satisfaction of his 
debt is the interest of defendants Nos. 1 
and 4 in the prc perty, the father of defen- 
dants Nos.5 to 7 having died. I shall now 
proceed to deal with some of the cases 
cited atthe bar in support of the conter- 
tion raised by the respondent. Emphasis 
was laid cn the decision in Rama Rao v. 
Srinivasiah (5) by Ourgenven, J. and the 
decision of Ramesam, J. in Vaidhyanatha 
Aiyar ‘Vv. Yogambal Ammal (6), both of 
which cases were referred to by my learned 
brother Burn, J. in his judgment. In the 
course of the judgment, Ourgenven, J. 
makes the following remarks : . 

“Tt can hardly be disputed that the jaghir is the 
personal property of the jeghirdar and accordingly 
there is nothing in the section (s, 60, Civil Procedure 


Oode) which will render it exempt from being proceed- 
ed against undera decree.” 

,, The terms of the jaghir are not given and 
if, as observed by him that the jaghir is the 
personal property of the jaghirdar, there 
can be no question that it is attachable 
and saleable. The learned Judge makes the 
following further observation on which 
much reliance is placed. 

“Reference has then been made to the Crown 
Granta Act which provides by 8.2 that the Transfer 
of Property Act shall not apply to grants from the 
Crown, including, I suppose, a jaghir of this character. 
But that is not to say that the operation of the Civil 
Procedure Code, is also rendered inapplicable.” 

With great respact to the learned Judge, 
I am not able to follow this observation. If 
under the terms,of the grant, the jaghirdar 
takes only a limited interest and is incap- 
able of alienating the property, itis not 
possible to understand how the operation 
of the Oivil Procedure Gode, would be 
rendered inapplicable, The learned Judge 
omitted to notice s. 2 which expressly men- 
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tions that all limitations contained in a 
Orown grant shall be valid and take effect 
according to their tenor notwithstanding 
any statute or enactment of the Legislature 
which would take in s. 60, Civil Procedure 
Code. As regards the dacision in Vaidhya- 
natha Aiyer v. Yogambil Ammal (6), in 
my opinion, it has no bearing on the facts 
of the present case. The question in that 
case was, whatis the effect of prohibition 
indicated under r. 5, cl. 3 of the Inam 
Rules? Ramesam, J. observed that the 
object was only to protect the interests of 
the Government and the prohibition indicat- 
ed therein can only mean that as against the 
Government all alienations are inoperative 
but it was not the intention of Ramesam, J. 
to lay down that where under the terms of 
a particular grant a limited interest is con- 
ferred on a grantee, the Jproperty could 


still be alienated. As pointed out in 
Venkatarama Aiyer v. Chandrasekhara 
Atyer (10), it is open to the Govern- 


ment, in spite of the prohibition, to re- 
cognize the title of the alienee, and 
Sadasiva Aiyer, J. observed thus in that 
connection : 

“The s+called prohibition is, therefore, not based 
on any grounds of public policy except the protec- 
tion of the rights of the Government, and so long 
as such protection is carried out, there is no reason 
to consider the prohibition as an absolute prohibi- 
tion even if it has the force of law which is very 
doubtful.” 

It cannot be said that the prohibition 
against alienation under the grant in ques- 
tion was intended for the protection of the 
Government. It was made in pursuance of a 
a policy of preserving intact the property 
in the family being lost by improvident 
alienations. I am therefore of the opinion 
that the interest possessed by defendants 
Nos. 1 and 4 in the property is only the right 
to enjoy the rents and profits during their 
lives and they are attachable and 
saleable but the proper order in such cases 
is that passed by my learned brother, 
Abdur Rahman, J. I accordingly agree with 
him and hold thatthe appropriate order to be 
passed in this case is to direct the appoint- 
ment of a Receiver to be in possession 
and management of the property who will 
collect the rents and profits thereof and pay 
the share of the net profits of defendants 
Nos. Land 4 in -satisfaction of the decree 
aud the share of the net protits appertain- 
ing to the deceased father of defendants 
Nos. 5 to 7 to tne guardian of defendants 
Nos. 5 to 7. 

(10) 44 M 632 at p. 635; 62 Ind. Cas. 825; A IR 
1921 Mad 292; 40M LJ 344; 13 L W 383; ay, 
W WN 203, 
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LA. A. O. No. 101 of 1935: A. A. O. No. 220 
of 1936: 
These appeals coming on after 


‚the expression of opinion of the third Judge 
.to whom the appeals were referred for 
-opinion and for final orders, the Oourt 
made the following 

, Order. 

_ In these appeals we direct that the parties 
shall pay their own ccsts throughout. 


' Nes. Order acsordingly. 
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| CALCUTTA HIGH COURT 
: Appeal No, 50 of 1937 
April 25, 1938 
OosTeLio AND Biswas, JJ. 
SUKUMAR BANERJI—APPELLANT 
versus 
RAJESWARI DEBI—Responpent 
* Succession Att (XXXIX of 1925), sa, 228, 239— 
“Word ‘proved’ in s. 228, meaning of — Lady dying 
‘tin Chandernagore in French territory, leaving will 
—Will written by notaire at direction of testatriz in 
her. presence but not signed by her, she being unable to 
sign due to wllness—Oneof assets, debt due from 
personin British India —Copy of will bearing sig- 
natures and seals of notaire and presiding Judge of 
Tribunal of Chandernagore annexed to application jor 
grant of Letters of Administration—There was held 
sufficient compliance with 3, 228 and Lettersof Ad- 
ministration could.be granted under s. 239. 

The word “proved” as used in s, 228, Succession 
Act, was not necessarily intended to be the equiva- 
lent of “admitted to probate” or “probated” but to 
mean authoritatively established as being valid 
according to the law of the place where it was 
made. [p. 601, col. 1.) ole 

A lady ‘died at Chandernagore, within the French 
territory leaving a will directing distribution of her 

roperties. The will was written by the notaire of 

"rench Ohandernagore according to her direction 
and in her presence and was properly executed and 
attested according to the law prevalent there. The 
will, however, was not signed by the testatrix, as, at 
the time of the will she was lying sick and so was not 
capable of signing her name or giving her thumb im- 
pression. The assets of the testatrix comprised a debt 
due to her from 8 person living within the jurisdiction 
of the District Judge of the 24-Parganas. An ap- 
plication for grant of Letters of Administration was 
made andto it an authenticated and duly proved 
copy of the will and testament under the seais and 
signatures of the notaire, the Presiding Judge of the 
Tribunal and the Administrator of Uhandernagore 
were duly annexed. The judicial functionary had 
endorsed that as the notare had the function of 
authenticating will, no judgment was necessary to 
prove tbe genuinenessof the will The original of the 
will was kept in notatre's office as under the French 
‘Law, it could not be parted with : f 

. Held, that the will was valid according tothe 
French Law and there was sufficient compliance with 
Conditions of s. 228, Succession Act. 

Held, also that Letters of Administration could be 
granted unders, 239, | ee 

“A. from an original decree of the District 
Jufge, 24-Parganas, dated October 5, 1936. 
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Messrs. Ramaprasad Mukhopadhyaya and `, 


Apurbadhan Mukherji, fcr the Appellant. 

Mr. Sarat Chandra Basak, Senior Govern- 
ment Pleader, amicus curiae. 

Costello, J—This is an appeal from a 
decision of the District Judge of the 24- 
Parganas, dated October 5, 1936, whereby 
he dismissed an application made by one 
Sukumar Banerji, for grant of Letters of 
Administraticn in respect of the will made 
by alady named Uma Sashi Debi. The 
application was on the basis of a petition 
which was filed on May 19, 1936. In that 
petition it is set forth that Uma Sashi died 
at a place called Barasat within the French 
territory at Chandernagore on February 4, 
1936, leaving a will directing distribution 
.of her properties. The will is dated January 
31, 1936, from which it would appear that 
her chief, if not her only assets, consisted 
of Some moneys due to her onthe basis ofa 
hatchita from two persons named, respec- 
tively, Sree Nath Adhya, living at Hari 
Sabha Lane, Kidderpore, and Pran Krishna 
Mukerji, of Singur, Apurbapur. No execu- 
tor was naméd in tre will, but the distri- 
bution of the property was left to Sukumar 
Banerji, who was tue younger ,brcther. of 
tLe testatrix to be disposed of in the manner 
directed by the will, Tue will bad been 
written out by the notary of Chandernagore, 
Sadhu Charan Mukherji. It appears from 
what is stated in the will itself that the 
notary tcok down the provisions of the 
Will at the dictaticn of Uma Sashi who, 
at the time of the will, was lying sick 
and so was not capable of signing her name 
or giving her thumb impression. The 
petition states that the said will was written 
by the notaire of French Chandernagore 
acecrding to her direction and in her 
presence and was properly executed and 
attested according to the law prevalent 
there (para.2). In para. 3, it is stated 
that : 

“On her death an intimation of the same being 
given to the notatire, an authenticated and duly proved 
copy of her last will and testament under the seals 
and signatures of the notaire, the Presiding Judge of 
the Tribunal and the Administrator of Chandernagore 
was duly made over to your petitioner and the said 
copy is annexed herewith.” 


It is important to notice the opening 
para. of the will which is in these words: 

“J, the undersigned, Sadhu Charan Mukherji, in- 
habitant cf Sadhupara, Chandernagore, am the notaire 
of the town of Ohandernagore, Sreemati Uma Sashi 
Debi, wife of late Jogendra Chandra Mukherji of 
Baraset in the said city, by caste Brahmin, and with- 
out any occupation, has this day appeared before me 
in the presence of the witnesses ; (1) Oharu Mani.De, 
son of late Mahesh Chandra De, by caste Tili, by 
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profession trader of Baraset, Ohandernagore, (2) 
Krishna Chandra De, son of late Sarat Chandra De, 
by caste Tili, by profession trader of Baraset, 
Ohandernagore, (3) Dhirendra Nath Das, son of 
Kedar Nath Das, by caste Tantubai, by profession 
medical practitioner of Hazinagore in Chandernagore, 
and (4) Shailendra Nath Nandi, son of late Hari 
Charan Nandi, by caste Tili, by profession trader of 
Baraset in Chandernagore, who are all of full age and 
are lawfully competent witnessés.” A 

The importance of that opening para- 
graph is this, that it indicates the particular 
kind of will which was being made under 
the provisions of F'rench Law as laid down 
in the Uode Napoleon wherein are described 
the several methods of making a last will 
and testament. We find from Richard's 
translation of the Code -that para. 969, lays 
down that a will may bean olographe, or 
made by public act or in the mystic form. 
Article 970, provides that : 

“An olographis will shall not be valid unlessit be 
written throughout, dated and signed by the hand 
ofthe testator ; it is not subjected to any other 
formality.” i 

Article 971, provides that : 

“The will by public act is that which is receiv- 
ed by two notaires in the presence of two wit- 
nesses, or by one notary in the presence of four wit- 
nesses." : 

Article 972, says that : < 

“If the will is received by two notaries, it is dictated 
to them by the testator, and it must be written by one 
of such notaries, as it is dictated. If there be only 
one notary, it mustequally be dictated by the testator, 
and written by such notary. In both cases, it must 
be read .overto the testator in presence of 
the nen Express mention of the whole must be 
made.” 

Then article 973, states that : 

“This will must be signed by the testator ; if he 
declare, that he knows not how or is unable to sign, 
express mention shall be made of his declaration in 
the act, as well as of the cause which prevents him 
from signing.” 

Article 974, provides that : 

“The will must also be signed by the witnesses ; 
nevertheless in the country it shall suffice that one of 
the two witnesses signs, if the will is received by two 
notaries, and that two of the four witnesses sign if it 
is received by one notary.” 


The will with which we are now con- 
cerned falls within the provisions of 
Arts. 972 and 973. It was made in the pre- 
sence of one notary, it was dictated by 
the testatrix, it:was written by the notary 
and it was read over to the testator in the 
presence of witnesses. It was, however, not 
ones by the testatrix. The will itself says 
that : 

“The testatrix declares that she ie literate but that 
due to extreme weakness on account of her illness she 
is unable to sign her name. So the witnesses only 
sign along with me, the notaire. And this will is read 
over to every one present, All thisis done in the 
presence of the witnesses.” 

The will had préviously stated : 

“J, ‘the notaire, having read over this will to the 
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testatrix after taking it down st her dictation, the 
lady declared that the writing has been in accordance 
with her statements, All this has been done in the 
presence of the witnesses,” 

And then follow the signatures of all the 
four witnesses and then the signature of 
the notary, It it perfectly clear that it was 
a valid will as coming within the provi- 
sions of the Code Napoleon to which I 
have referred. I have stated that the assets 
of the testatrix comprised a debt due to her 
from a person living in Kidderpore and so 
there was movable property belonging to 
the testatrix within the jurisdiction of the 
District Judge of the 24-Parganas and it 
was on that account that the application 
was made by Sukumar Banerji for the 
grant of Letters of Administration. When 
the matter came before the learned District 
Judge on May 19, and May 2l, 1936, he 
seems to have heard some argument by a 
Pleader on behalf of the applicant. He then 
recorded the order, “I will hear him again 
on May 23, 1936." On that date the Pleader 
was heard by the learned Judge, who put 
on record the following observations : 

“I am not satisfied (4) that the will is a legal docu- 
ment ; it was never signed by the testatrix ; (ii) that 
it was even properly ‘proved’ ina French Court and 
(iii) that the copy ia an authenticated copy receivable 
in evidence in British India. Petitioner is to exa- 
ee notary to prove these points on June 1, 

After some delay, due to applications for 
adjournment for some reason or other, the 
notary. Sadhu Charan Mukherji, was ulti- 
mately examined as-a witness on August 6, 
1936, and.then the learned Judge stood 
the matter over until the following day, 
and on August 7, after he had heard the 
Pleader for the applicant, he recorded thig 
statement in the order sheet : 2 

“The difficulties attendant on this application have 
not been solved by the examination of the notaire. 
Section 228, Succession Act, is the only provision 
under which I can act. It recorda ‘when a will has 
been proved and deposited in a Court..." 
In the present instance the notaire claims that the 
document in question requires no proof. This isa 
far different thing than proof, Further, the will hag 
never been deposited in a Oourt at all. So it is im- 
possible to hold that s. 298 has been complied with, 
The ruling, Sushilabata Dassi v. Anukul Chandra 1), 


| affords no help, The best course is to keep this ap- 


plication pending, and in the meantime, direct the 
applicant to have the will proved and deposited 
in Ohandernagore; this will solve the difficulty.” 
Thereupon the learned Judge postponed 
the matter until September 11, 1936. On 
the date there was an application for fure 
ther adjournment. Ultimately, ths Pleader 
for the applicant was heard on October 2, 
1936, when the learned Judge reserved his 
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: decision. Finally, on October 5, 1936, the 
- learned Judge gave a judgment which is 
` the matter with which we are ncw concern- 
ed. Put quite shortly, the matter resolves 
- itself into this. Originally the learned 
Judge was minded to give the applicant an 
opportunity of having the will proved and 
deposited inthe French Court at Chander- 
. nagore. What was in fact done, however, 
. Was that an application was made to the 
_ President du ‘tribunal de la Justice de Paix 
_ 8 Competence Entendu de Chandernagoro in 
the form of a petilicn, dated September 8, 
. 1936, in which it is set forth that the District 
` Judge of Atipore could not order the carry- 
~ ing out cf the terms of the will in British 
territory until it had first of all been proved 
before the Court of the place where it was 
_made. On that, the judicial functionary, 
who described himself as “Juge de Paix a 
* Competence Enfendu de Onandernagore” 
“made an order or at any rate put an er- 
: dorsement on the petition, to the following 
` effect after having seen the petition : 

“In view of the fact that the notary had the func- 

tion of authenticating an act in law such as the will 
- no Judgment is necessary-to prove the genuineness or 

validity of a document madeout by the notary or for 
- the purpose of being executed.” 

Finally, he stated thut for these reasons 
` there was no cccasion to declare the authen- 
` ticity of the will No, 87 of January 31; 1936, 
- Ihave, to some extent, paraphrased the order 

made by the functionary, because the 
- official English trauslation does not, in 
my opinion, precisely represent the origi- 
. nal statements which. are in the French 
. language. It-is important to observe two 
things with regard to the order made by 
the judicial junctionary in question. It 
begins, as | have stated, by giving the des- 
: cription as “Juge de Paix a Competence 
- Entendu de Chandernagore” and it finishes 
“by saying “Fait au Palais de Justice a 
‘Uhandernagore.” lt seems to us, having 
' Tegard tothe form of the order made upon 
the petition which was presented to the 
‘Juge de Paix a Competence Entendu de 
Ohandernagore on September 38, 1936, it 
, must be taken that tre will with waich 
“we are concerned, was placed before a com- 
Petent Court and it was “deposited” with 
‘that Court even if only for a comparatively 
short space of time. The learned District 
Judge of the 24-Parganas seems to have 
-been under some misapprehension as to 
the nature of the proceedings which took 
place in Chandernagore as a result of the 
order made by him on August 7, 1936, 
whereby he directed the applicant to have 
the will proved and deposited in the Chan- 
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dernagore Court in order, as he said, “to 
solve the difficulty.” That the learned Dis- 
trict Judge was under a misapprehension 
seems to be apparent from this passage in 
his judgment: 

“On October 2, 1936, the applicant has once more 
come before this Court, thistime armed with orders 
passed by the President Judge of the Oourt of Justice 
of Peace in Ohandernagore, The document filed 


- shows that so far irom the applicant approaching the 


French Court in order to have the will proved as he 
was directed to do by this Court and as is stated in his 
petition of Ssptember 11, 1936, the applicant approach- 
ed the Justice of the Peace at Ohandernagore fora 
declaration that the will in question was an 
authenticated deed and need not be approved by any 
judgment.” g 

Then he makes a quotation from a docu- 
ment which was filed before him in these 


terms: 

“Consequently the petitioner prays, Sir, to kindly 
declare that this deed of Public Notary of January 
31, 1936, No. 37, is an authenticated deed and 
it is not at all necessary to be proved by a judg- 
ment.” i 

Then the learned Judge said: 

“Iam still not satisfied with the action taken by the 
applicant. The only ruling which bears on the ques- 
tion now to be solved is that in Sushilabala Dassi y, 
Anukul Chandra (1), to whicha reference is made 
in Mr. Ghose's annotated edition of the Indian Succes- 
sion Act.” j 

Tnat decision, as the learned Judge him- 
self points out} was concerned with an 
altogether different class of French wills, 
viz., a will which Art. 969 of the Code 
Napoleon describes as a will in the mystic 
form. A willof that kind is provided for 
in Art. 976 of the Code Napoleon which 


says that; 

“When the testator shall be desirous of making a 
mystic or secret will, he shall be bound to sign his 
dispositions, whether he has written them himself, 
or whether he has caused them to be written by 
another. The paper which shall contain his dis- 
positions, or the paper which shall serve as envelope, 
ifthere be one, shall be closed and sealed. The 
testator shall represent it thus closed and sealed to 
the notary and to fix witnesses at the least, or he shall 


-eause it to be closed and sealed in their presence; and 


he shall declare thatthe contents of such paper are 


his will, written and signed by himself, or written by 


another and signed by him ; the notary shall thereon 
draw up the act of superscription, which shall be 
written cn the paper or on the sheet which shall 
serve for envelope; this act shali be signed as well 
by the testator as by the notary, together with the 
witnesses.” nt 
Then follow certain other provisions. A 
will of that description has to be brought 
before the Couit and the Court has to be 
salistied as to its authenticity. We are not 
concerned with a "will in the mystic form,’ 
but with a will made by public act and 
therefore the authority which the learned 
Judge cites is immaterial for our present 
purposes. What really troubled the learned 


Judge was the precise language of s. 228, 
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Succession Act, which appears to be the 
only provision in law under which the 
‘learned Judge could adjudizate upon the 
matter brought before him by the pəti- 
tion of May 19, 1936. The section provides 
as follows: 

“When a will has been proved and deposited ina 
Court of competent jurisdiction situated beyond the 
limits of the province, whether within or boyond the 
limits of His Majesty's dominions, and a properly 
authenticated copy of the will is produced, Letters of 
Administration may be granted with a copy of such 
copy annexed.” 

That section Jays down a procedure 
Which is in accordance with the law in 
England, according to which probate grant- 
ed by a foreign Court is not recognized as 
establishing the title of any person to the 
estate of the deceased lying within the 
jurisdiction of the English Oourts. The 
English practice, however, is that where 
probate has been granted of a will in a 
foreign Court, which was the Court of the 
testator's domicile, the English Oourts will 
follow the grant not merely with regard to 
the document admitted to probate but also 
with regard to the person to whom the 
probate is granted. In such cases, if any 
part of the property is situate in Eagland, 
the Court will grant the probate on any 
duly authenticated copy of the will in res- 
pect of which such grant was made by the 
foreign Court without any further proof. 
The position is summarized in Halsbury's 
Laws of England, Vol, 14, p. 202, para. 331, 
in these words: 

“Where a person died domiciled abroad, and it 
becomes necessary to prove his will in England, pro- 
bate is granted of his will upon proof that the testator 
was domiciled in the country, in question, and that 
either the foreign Court has adopted his will asa 
valid testament or that his will is valid by the law of 
that country.” 


It is perfectly plain and beyond all 
question that if the law in India were pre- 
cisely the same asin England as set forth 
in that paragraph, the present case would 
fall within: the terms of that paragraph. 
Probate is granted of a will, which is valid 
by the law of the country in which the 
testator is domiciled. There are a large 
number of authorities for that proposition 
and I need not refer to more than two of 
these cases. They were both heard by Sir 
J. P. Wilde, one being the case, In the 
goods of Therese Henriette Aimee Deshais 
(deceased) and the other being the case, 
In the goods of the Countess D: Vigny 
(deceased) (2). We find in the judgment of 
the first of these matters these observa- 
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tions. 

“To grant probate in common form of a foreign will, 
this Court will be satisfied with prima facie proof 
that some foreign Court has adopted the document aa 
a valid testament, and this without any regard to the 
form in which such adoption is signified: it does not 
require that the form of approval should be the same 
as its own grant of probate.” 

In the second case we find these judicial 
observations: 

“If you can shew me any document that pur- 
ports on the faceof it to be equivalent to probate, 
any act of the foreign Court, the language of which 
carries to my mind in any shape or form that the 
forsign Oourt has adopted the document as a will, 
that will be sufficient for me, A notarial certifi- 
cate is really nothing, because ® notary has to take 
@ note of anything that anyone chooses to bring 
him. But you are labouring unnecessarily, because 
you have an affidavit that the willis good accord- 
ing to the French Law. You also require, however, 
an affidavit that the deceased was domiciled in 
France.” 

In his judgment, Sir J. P. Wilde says : 

“I am clear that the Court hag no power to grant 
probate of any foreign will unless it is prima facie 
satisfied by some document or another that such will 
has been recognized by the foreign Oourt, or unless it 
is proved to be a valid will according to the law of the 
place where the testator was domiciled.” i 

Now, in the present instance, the will 
of Uma Sashi had been proved before the 
learned District Judga to be a valid will 
according to the law of the place where the 
testatrix was domiciled. The notary, Sadhu 
Charan Mukherji, in the course of giving 
his evidence on August 6, 1936, stated: 

“I am the notaire of Chandernagore. I remember 
to have made a willof Uma Sashi Debi. A certified 
copy ofthe same will was granted under my seal and 
signature, . 

This is the certified copy Ex. 1. It bears my sig- 
nature which has been attested by the Judge whose 
signature in its line has been attested by the Ad- 
ministrator of Ohandernagore, 

The original is in my office. Under the law it can- 
not be parted with. Under French Law it must remain 
in my office.” 

He continued: 

“A will under French Law is valid if it is not 
signed by the testator, if it does not bear his mark 
or if it does not bear his thumb impression, if there is 
a statement thatthe testator is too ill to sign or make 
his mark. 

The will was written at the residence of the tes- 
tatrix. I saw the lady; she had to express her 
wishes before him. l 

The identity of the testatrix was established before 
me by two of the witnesses Ohura Mani De and 
Krishna Chandra Də. The will contains their 
signatures at the foot,” 


Lastly, the notary said : 

“The proving of a will is unknown in Ohanderna- 
gore. If she had left any immovable property in 
Chandernagore, the ‘will would have to be registered 


ly. 
The proving of a will is unknown in French 


_ territory.” 


The notaire was, of course, only con- 
cerned. with a particular will—the will of 


a 
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Uma Sashi—and therefore ib is guite clear 
that what he meant was that that will 
was a valid will according tothe French Law 
and it was not necessary to prove it be- 
fore the Court. The fact that by the 
direction of the Judge, the notary gave 
evidence and that evidence was to the 
effect I have mentioned may well bring the 
matter within the purview of the case, 
Bhaurao v. Lakshmi. Bai (3) in which it 
was stated by the Ohief Justice that: 

“Ifa foreign will has already been proved and 
deposited in a competent Court abroad, s. Sof the 
Act, following the English Law, enables a Court in 
British India to grant Letters of Administration to 
the applicant with a properly authenticated copy of 
such will annexed, and thus to dispense with the 
necessity of proof of the origina] will; but where a 
foreign will has not been so proved, the Judge will 
have himself totake evidence as to thedue execu- 
tion of the will, according to the law of the country 
in which the testator was domiciled, in cases where 
the property in respect of which probate is sought 
is immovable or personal property, and must, if 
necessary, satisfy himself by evidence as to the 
law relating to the execution of wills in force in such 
country.” 

In the present instance, the evidence 
given by the notary as to the manner in 
which the will came into existence and 
evidence as to its validity which was given 
by him in a sense in the capacity as an 
expert in the Jaw applicable to such mat- 
ters in French territory to the effect that 
the manner of the making of the will was 
sufficient to give rise to a valid testament 
according to the law of France. In view of 
that aspect of the matter the case might 
well be said to come within the provisions 
of's. -239, Succession Act, 1925, which pro- 
vides that : 

“When the will is in the possession of a person 
residing out of the province in which application 
for probate is made, who has refused or neglected 
to deliver it up, but a copy has been transmitted 
to the executor,and itis necessary for the interests 
of the estate that probate should be granted with- 
out waiting for the arrival of the original, probate 
may be granted of the copy so transmitted, limited 
until the will or an authenticated copy of it is pro- 
duced.” 

In that connection, I would refer to two 
English cases, the first of which is In the 
goods of Lemme (4;` which was a case 
. of a will of a British subject domiciled 
abroad at the time of his death, which had 
been proved in the French Courts and 
deposited with a notary, who, by the law of 
France, was forbidden to allow it to be 
removed from his custody, It was held 
that probate might be granted of a copy 
of the origina] will properly proved, limited 
to such time as might elapse before the origi- 


20 B 607 at p 610, 
4) (1882) L RP 89; 61 LIP 123; 66 L T 592, 
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nal itself should be brought in. It may be 
observed that although in form the duration 
of the authority conferred by the grant 
was limited, in actual fact, having regard to 
the relevant provisions of the law in France, 
the original would never be produced and 
therefore in a sense the authority so 
conferred would be unlimited in duration. 
Sir Franois Jenne P. in giving judgment 
said : 

“The proper way to get over the difficulty created 
by the impossibility of obtaining the original will 
is to grant probate, not of the document recognized 
in France,as that would be a translation, but of a 
copy of the will properly proved to be such, Probate 
will be granted of such copy until such time asthe 
original will is brought in.” 

One is almost tempted to say that the 
time when it would be brought in was 
already as remote as the traditional Greek 
Kalends. The other case to which I would 
refer isthe case in In the goods of Von 
Linden (5). In that case, the will of Baron 
Hugo Von Linden, who was a German 
subject domiciled in the kingdom of Gur- 
temburg and who died at Stuttgart in that 
kingdom on October 8, 1895, had been 
proved in accordance with the requirements 
of local law and it had been deposited 
with a notary who, by the law of the 
country, was forbidden to allow it toleave 
his custody. Tbe will contained a direction 
that, during the lifetime of the widow, she 
should have an unrestricted right of ad- 
ministration and the usufruct of the testa- 
tor’s estate without giving security, which, 
according to the local law, was equivalent 
to appointing her executrix and so entitled 
her to collect the personal estate as though 
she were the owner thereof. Part of the 
personal estate was in England and it was 
held by the English Court that- probate ` 
might be granted tothe widow of a copy. 
of the original will properly proved, limited 
to such time as might elapse before the 
original willitself should be brought in. 
Sir Francis Jenne, P. said : 

“This will may be read as though it in terms called 
the applicant an executrix, and that probate may be 
grantedto her as executrix according to the tenor. 
As to the form ofthe grant, I follow the decision in 
In the goods of Lemme (4), and there will bea grant 
of probate ofa copy of the original will properly 
proved, limited to such time as may elapse before the 
original will is brought in.” 

We do not propose, however, to dispose of | 
this matter upon the basis of the provisions 
of s. 239, Succession Act, 1925, because, in 
our opinion, the conditions required by 
s. 228 of the Act have in effect been 
substantially complied with. In our 


wp (1896) L R P 148; 65 L J P 87; 44 WR 
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opinion, in order that justice may be done 
in cases, such as the present one, it is 
necessary and desirable that a reasonable 
interpretation should be given to the ex- 
pression “proved and deposited” so as to 
bring the practice in thiscountry as far as 
possible into line with the practice obtain- 
ing in England. Todo otherwise would be 
to create endless difficulties in cases where 
a foreign testator chose or was obliged for 
any reason, such for example, his or her 
physical condition to make his will by 
“public act” or in the form of an “olo- 
graphe” will. I think we must hold that 
the word “proved” as used in s 22> was 
not necessarily intended to be the equiva- 
lent of “admitted to probate” or to use a 
hideous but convenient term which is 
current in this country, “probated”, but to 
mean authoritatively established as being 
valid accordiog to the law of the place 
where it was made. In the present instance 
as I have already pointed out, the matter 
was brought before a Judge in Ohander- 
nagore and the Court, upon a consideration 
of the petition, by which the matter was 
brought before the Court, decided that 
there was no necessity for a formal dsclars- 
tion which would correspond to a large 
degree to admitting the will to probate 
because the will was otherwise valid and 
operative and a document upon which the 
person designated to carry out the terms of 
the will would be entitled to act, There is 
a passage in the notes appended to s. 224 
in Dr. Sen Gupta’s annotated edition of 
the Indian Succession Act at p. 671, 
wherein under the heading ‘Proof and 
Deposit” there is this expression of opin- 
ion : 

“In the case of a will proved in British India this 
implies that either probate or Letters of Administra- 
tion must have been granted. But where the law of the 
foreign country, where the will was proved, provides 
for any other procedure for proof of the will, that 
would be regardedas a sufficient compliance with this 
section, provided that the will has been proved and it 
has been deposited. Itis not necessary that the will 
should continue to be deposited in the foreign Court. 
It is enough that the will has once been deposited 
and then .remored from the Court, where such 
removal is authorized by the law of the foreign 
country.” 


Then there is a reference to the case in 
Sushilabala Dassi v. Anukul Chandra (1) 
which was quoted by the learned District 
Judge. In my opinion, there was a sufficient 
compliance with the conditions laid down in 
B. 228 when the matter was brought before 
the President du Tribunal de la Justice de 
Paix a Competence Entendue de Chander- 
nagore whose title has been inaccurately 
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rendered in the official translation as 
“The President Judge of the Oourt of 
Justice of Peace in Chandarnagore,” whose 
jurisdiction is extended. That Judge must 
have looked at the document and he 
must have ‘been satisied that it was 
valid according to the French Law and 
that no further action was necessary in the 
matter. There is to be found some support 
for the view wetake ofthe matter in the 
judgment in an unreported case of 
Wilson, J. decided by him as long ago as 
August 5, 1879. The cass is In the goods 
of Louis Joakim, deceased. The matter 
came beforethe Court on a petition, which 
stated that Louis Joakim, late of the Rue 
du Tosse in Chandernagore, decased, who 
was in his lifetime a French subject, died 
at Chandernagore on or about February 6, 
1879, having duly made and executed 
a willin the presence of a notary of Ohan- 
dernagore in accordance with French Law 
and thereof appointed an executor as 
appears from the said will anda translation 
in English thereof annexed and marked 
respectively with letters A and B. Then the 
petition set up that there were assets 
belonging to the estate of the deceased 
within the jurisdiction of this Court, i. e. 
the High Court of Judicature at Fort Wil- 
liam in Bengal to be administered, consist- 
ing, so far as could be then ascertained, 
of securities of the Government of India for 
Rs. 17,200 at par value but whereof the 
present market value at 9£ per cent. is 
Rs 16,168 : 

“There was annexed to the petition anafidavit of 
an Advocate named Louis Edward Sawbolle resid- 
ing and practising at Ohandernagore in the French 
Settlement in India in which he said that he was 
conversant with the laws and constitution of the 
Republic of France in so far as they obtain at 
Chandernagore.” 

Then he said : 

“I havereferred to the last will and testament of 
I ouis Joakim, deceased, dated February 4, 1879, 
whereofan exemplification under the hand and official 
seal of Robert Eaton, notary, is herewith annexed 
and marked with tha letter ‘A’ and I say thet the 
said original will is made in conformity with and is 
valid by the laws and constitutions obtaining at 
Chandernagore aforesaid.” 

He continued : 

“I know and I am well acquainted with Louis 
Joakim, deceased, who died on Feburary 6 last 
at Ohandernagore, and I say that at the time of his 
death, the said deceased was domiciled in Chander- 
nagore.” 

In addition, there was a statement by a 
functionary, described as the Judge Presi- 
dent at Chandernagore, in these words: 

“I certify that the French Laws, Art, 1026 and the 
following of the French Civil (Code), an executor of a 
will is not bound to have his authority sanctioned by 
the Judge nor to obtain probate of the will by the Oourt 
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in order to take possession of the effects of theestate. 
He can fulfil his functions of his own right, that is to 
say, receive the income and the moneys due pay 
the debts without judicial authority interfering 
with his action unless the heirs or legatees dis- 


pute it. p 
I certify and attest furthermore that Mr. Louis 


Joakim by his will of February 4, 1879, appointed 
Mr. Louis Edward Sawbolle as the executor thereof, 
who ean receivethe interest on the promissory notes, 
Mr, Louis Joakim is French, domiciled by his living 
at Chandernagore, where all his property is situated 
and that he died in the said town on February 6, 


1879. 

, Made in my office 
1879," 
The original of this last sentence is in 
these words : 

“Fait en notre cabinet a Chandernagore le 31 
Juillet 1879 Le Juge President.” 

- It may be taken therefore that the certifi- 
cation I have set forth was in effect an 
order in Chambers. In my opinion, the 
order ‘made by the “Judge” at Chander- 
nagore in the present case precisely corres- 
pcnds to the order made in the case which 
came before Wilson, J. It follows therefore 
that, in our opinion, the learned District 
Judge took a wrong view of this matter 
and this appeal must he allowed. We direct 
that Letters of Administration with a copy 
of the copy of the will of Uma Bashi 
annexed do issue to the applicant, Sukumar 
Banerji. In view of the fact that he was 
nominated by the testatrix to administer 
her estate in accordance with the directions 
contained in the will, we do not think it 
necessary to make any order for security. 
Let this order be sent down as soon as 
possible, 


. Biswas, J.—[ agree. 
` B Appeal allowed. 
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ALLAHABAD HIGH COURT 
. Full Bench 
: Second Oivil Appeals Nos. 1661 and 1752 
í of 1935 
April 3, 1839 
- BENNET, ALLSOP AND VERMA, JJ. 
MAHENDER MAN SINGH—PLAINTIFF— 
APPELLANT 
; versus 
, BADRI anp crusas—Dergnpants— 
: REEPONDENTS 
Agra Tenancy Act (III of 1920, ss. 242 (1) (d), 223 
—Suit under s. 223 in Revenue Court for recovery of 
arrears of rent — Defendant pleading that heis not 
liable to pay revenue at all—Appeal liesto District 


Judge. 

The amouut of revenue annually payable is in issue 
when a plaintif claims a certain amount and defen- 
dant denies thatthe plaintiff is entitled toany part 

-of that amount. Hence an appeal lies to the District 
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Judge under s. 242 (1) (d), Agra Tenancy Act (III 
of 1926), against the decision ‘of the Revenue Court in 
a suit for recovery of arrears of revenue brought under 
s. 223 of that Act, if the defendant pleadsthat he is 
not liable to pay any revenue at all. Pyare Lalvy. 
Amna Khatun (1) and Muhammad Yusuf Ali Khan 
v. Shiam Kunwar (8), Overruled. 

8. ©. As. from the decision of the Dis- 
trict Judge, Agra, dated March 25, 1935. 

Mr. N. Upadhiya, for the Appellant. 

Mr. S. B. L Gaur, for the Respondents. 

Bennet, J.—This is a reference to a Full 
Bench in the following terms: 

“Does an appeal lie to the District Judge un ier 
s. 242 (1) (d), Agra Tenancy Act {II of 1926), 
against the decision of the Revenue Court in a suit 
for recovery of arrears of revenue brought under 
8, 223 of that Act, if the defendant pleads that he 
is not liable to pay any revenue at all?” 

The plaintiff brought two suits in the 
Oourt of an Assistant Oollector, First Class, 
under s. 223, Agra Tenancy Act, claiming 
arrears of revenue under Rs. 200 from a 
number of defendants. Oa tha decision of 
the Assistant Collector dismissing the suits, 
the plaintiff applied tothe Commissioner 
in revision and the Commissioner forwarded 
the application in revision to the Board of 
Revenue stating his opinion that revision 
lay, The Board of- Revenue differed and 
held that these were cases in which appeals 
lay to the District Judges under s. 242, 
Agra Tenancy Act of 1926, and therefore 
that no revision lay to the Board, in 
accordance with s. 252 of that Act. The 
plaintiff therefore filed two appeals in the 
Court of the District Judge of Agra, and 
the District Judge of Agra has dismissed 
these two appeals in one judgment. The 
Plaintiff brought two sacond appeals in 
this Court anda preliminary objection was 
taken that no appeal lay to the District 
Judge under s. 242 (1) (d) and therefore 
that the dismissal of the suits of the plain- 
tif by the trial Court hid become final. 
The question therefore of whether an 
appeal lay has been referred to this Full 
Bench. ‘There are several decisions of 
the learned Judges of this Court to which 
reference has heen made. One of these is a 
Bench decision, Pyare Lal v. Amna Khatun 
(1). In this case the learaed Judges stated . 
as follows on p 753, col. 2: 

“The language of s. 242 (1) (d) clearly contemplates 
cases in which the amount of revenue payable in 
respect of a land isin dispute, Questions regarding . 
the liability of particular lands and individuals 
owning interest therein have been advisedly left 
out of the jurisdiction of Civil Courts. Such ques- 
tions fall within the purview of certain provisions 
of the Land Revenue Act. If we accept the con- 
tention of the learned Advocate for the plaintiff 


(1) A I R 1935 All. 753; 158 Ind. Oas 42;57 A 974: 
(1935) R D 801; 1935 AL R 927;8 RA 273, : 
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.and assume an extended jurisdiction, a conflict of 
jurisdiction may arise in view of the provisions of 
s. 233, U. P. Land Revenue Act. Accordingly, we 
hold that the language of s. 242 (1) (d) should not 
be strained in the manner suggested and that only 
when the amount of revenue, as distinguished 
_from liability in respect thereof is in dispute, an 
.appeal lies to the District Judge, As the amount 
of revenue annually payable is not in dispute in 
this case, no appeal lay tothe District Judge. We 
answer the reference accordingly.” 

Tne learned Judges also state: 

“It should be noted that cl. (d), s. 242 (1) quoted 
above, is limited to cases in which the amouut of 
the revenue payable isin dispute. Its language is 
not wide enough to include cases in which the 
‘lability to pay revenue as between two individuals 
‘is the question at issue.” 

The view taken by that Bench has been 
-also taken by a learned Single Judge of 
this Court in two rulings, one of whichis 
‘reported in Rameshwari Prasad v. Dina 
-Nath (2) and the other in Muhammad 
Yusaf Ali Khan v. Shiam Kunwar (3). 
In discussing this proposition of the 
Legislature, learned Counsel for respondent 
who Claims that no appeal lies has referred 
-to the provision of the previous Act, Act II 
«of 1901. In that Act the Fourth Schedule, 
Group A , stated: 

“Buits triable, when not exceeding Rs. 100 in 
.value, by Assistant Collector of Second Olass—appeal 
to Collector; when exceeding Rs. 100 in value by 
aera Collector of First Olass—appeal to Oivil 

ourt.” 

The present class of suit which was then 
‘designated as No. 10 in the Schedule, 
B. 161 “By a muafidar or assignee of revenue 
for arrears of revenue due to him as such” 
came in this Group A. The provision in 
8.176 of the Act was that an appeal shall 
lie from the decree of an Assistant Oollector, 
Second Olass, in any of the suits included 
in Group Aof Sch. IV. and the appeal would 
He to the Collector. In s. 177 it waa 
provided that an appeal ehall lie to the 
District Judge from a decreeof an Assistant 
Collector of the First Olass 

“in any suit under ss, 152, 160, 161, 162, 164 and 
165 in which (d) the amount of the revenue annu- 
ally payable has been a matter in issue in the 
Court of first instance, and is a matter in issue in 
the appeal.” ° , 

Itis therefore clear that under this Act 
of 1901 there was an appeal provided in 
every suit which was brought under 
8. 161, the appeal lying in some cases to the 
Oollector and in otrer cases to the District 
Judge. In the Act of 1926 there is a change 
introduced irto the heading of Group A in 
Sch. IV which provides: 

“Suits triable, in the case of Serial Nos. 1, 2, 3, 

(2) 1936 k D 17. 

(3) (1938) A LJ 3; 174 Ind. Cas. 448; AIR 1938 
Pri 135; (1938) R D 144; 1938 A L R275; I0R A 
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10, 11, 12, 14 and 15, whatever the value and in 
of Serial Nos. 4 to 9 (inclusive) when 
exceeding Rs. 200 in valua, by Assistant Collector 
of the First Class, appeal, if any, to the Oivil Court 
in the Court of Serial Nos. 4 to 9 (inclusive, when 
not exceeding Rs. 200 in value, by Assistant Col- 
lector of the Second Class appeal to Uollector.” 

Ths section in question in these suits, 
s. 223, is Serial No. 12, and by the langu- 
age of the heading in Group A, 4 case under 
this section will always be tried by an 
Assistant Collector of the First Cuiass, and 
the words then follow: “Appeal, if any, 
to the Civil Court.” But it haz to be noted 
that these words apply not only to the 
class of cases with waich we are dealing, 
gs. 221,222, 223, 224, 226 and 227, Serial 
Nos. 10 to 15, but they also apply to Sarial 
Nos. 1, 2 and3 which deal with ss. 4a, 84 


‘and 85, which are matters probably of less 


importance. Ib does not follow, therefore, 
that there would be no appeal to the Civil 
When we 
turn to the provisions ins, 242, we fiad it 
provided in sub-s. (1) that an appeal shall 
lie to, the District Judge from the decree 
ofan Assistant Collector of the First Class 


or of a Collector, 

“in any suit under s9. 221, 222, 223, 221, 226 and 
227 in which (d) the amount of the revenue annu- 
ally payable has been in issue in the Court of first 
instance and is inissue in appeal,” 


Now the contest between the learned 
Counsel in this case ison the point as to 
whether the Act of 1926 has taken away 
the right of appeal in certain classes of these 
suits for arrears. It is not contended that in 
regard tothe present suite, the jurisdiction 
in appeal has been tuken away on any 
broad lines. It is admitted for the respone 
dent that an appeal will lie where the 
defendant admits that he has a liability to 
pay some amount of land revenue, however 
small, but where he claims that the amount 
is less than what the plaintiff claims, for 
example, if the plaintiff claims Rs. 100 as 
land reVenue and the defendant says ‘[ 
only am liable for one anna” then an 
appeal will lie, But learned QOounsel for 
respondent contends that if the defendant 
says “Lam not liable for any land revenue 
at ali” then no appeal will lie. It is clear 
that it would be very. improbable that any 
Legislature would enact that no appeal 
would lie where there was a total denial of 
liability but that an appeal would lie where 
there was an admission of liability for 
Some sum, however slight. We do not find 
that there is any reason in the language of 
the section to place this somewhat peculiar 
construction on the provisions of s. 242 
(3) (d). It appears to us that the amount of 
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revenue annually payable is in issue when a 
plaintiff claims a certain amount and defen- 
dant denies that the plaintiff is entitled to 
any part of that amount. The reason given 
for the allegation that a defendant does 
not owe the amount to the plaintiff does 
not seem to us to matter. If the defendant 
pleads that he is liable for a Jess sum or 
he is not liable for any sum at all, it seems 
to us that in both cases the language of the 
section will allow an appeal. The plaintiff 
has claimed an amount of revenue as annus 
ally payable. The defendant has denied 
that that amount is payable and it is just 
as much a denial tosay that no part of it 
is payable as to say that only a certain 
part of it is payable. It is for this ground 
chiefly that we consider that the reasoning 
in the judgments of this Court to which we 
have been referred is not correct reasoning 
and with due respect to the learned Judges 
who decided those cases we feel unani- 
mously that we cannot accept that reason- 
ing. Moreover, the fact that in all cases the 
previous Act, Act II of 1901, allowed an 
appeal is also to be taken into account and 
where the previous Act allowed an appeal 
in all cases, it is not probable that the 
present Act would take away the right of 
appeal. For these reasons we answer this 
reference in the affirmative and we hold 
that an appeal does lie to the District 
Judge under a. 242 (1) (d), Agra Tenancy 
Act, Act III of 1926, against the decision of 
the Revenue QOourt in a suit for rec.very 
of arrears of revenue brought under s. 223 
of that Actif the defendant pleads that he 
is not liable to pay any revenue at all. We 
allow to the appellant the costs of the 


hearing before the Full Bench in both 
cases. | 
D. Answer in the affirmative. 


LAHORE HIGH COURT 
First Oivil Appeal No. 138 of 1938 
October 26, 1938 
DaALIP SINGH, J. 
PAL SINGH—DegrenpanT—APPELLANT 
versus 
SUNDAR DAS, PLAINTIFF AND ANOTHER— 

DEFSNDANT— RESPONDENTS 

Punjab Relief of Indebtedness Act (VII of 1934), 
s. 13 (2), Proviso — Application for revival of debt— 
Civil Court, when has jurisdiction to hear. 

Section 13 (7) Proviso, Punjab Relief of Indebted- 
ness Act really provides for the case of what may be 
called by analogy an ex parte order where a creditor 
has not for gome reason or other been duly served 
with the notice required under the Act, It is, how- 
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ever the Board itself that has the power-to hear the 


application for revival of debt. The Civil Court is ` 


granted jurisdiction to hear such application in 
the case where the old Board has been digsolved or 
has ceased to exist and a new Board has replaced it 
under theorders of the Local Government as other- 
wise the creditor would have no remedy. But where 
the old Board is existing, the Civil Oourt has no 
jurisdiction. 

F. C. A. from an order of the Senior Sub- 
Judge, Amritsar, dated June 1, 1938 

Mr. Asa Ram, forthe Appellant. 

Mr. K. ©. Bedi, for the Respondent 
(Plaintiff). 

Judgment.—One Sundar Das was a 
creditor of Pal Singh by a registered 
mortgage deed. PalSingh applied to the 
Debt Conciliation Board of Amritsar for 
effecting a settlement between him and his 
creditors. Sundar Das was served with a 
notice to appear at Kathu Nangal on a 
certain date but asthe Board did not meet 
on that date, he returned. It uppears that 
a fresh date was fixed for Amritsar and 
there is an order of the Oourt, stating that 
all creditors except Naranjan Dus were 
present. On the evidence led, however, 
the Senior Subordinate Judge has found 
that Naranjan Das, was a mistake for 
Sundar Das and Sundar Das was not present. 
Proceedings continued and the debt of 
Sundar Das was declared discharged by the 
Conciliation Board. Then Sundar Das 
applied tothe Board stating that he had 
been inadvertently absent on the date 
fixed for hearing because he had a case in 
the Revenue Court and praying for the 
review of the order. The Board refused the- 
application and rejected similar applica- 
tions. Sundar Das has now come to this 
Court and the question is whether the Civil 
Court has jurisdiction to bear this appli- 
cation on the ground that due notice was 
not served on Sundar Das or was legally 
served. Reliance is placed on s. 13 (2) 
Proviso, which reads as follows : 

“Provided that if a ereditor proves to the satisfac- 
tion of the Board, or, if no Board is vested with 
jurisdiction by the Local Government, to the satisfac- 
tion of a Civil Oeurt, that the notice was not 
served on him and that he had no knowledge 
H pepupkonsion) the Board or Court may revive the 

ebb, 

It has been held by the Oourts below 
that reading this section together with s. 8 
(4) and s. 23, the proper meaning of this 
Proviso is that a Board has to be specially 
vested by the Local Government with power 
to hear applications under s. 13 (2) Proviso 
to revivé-a debt, otherwise a Civil Court 
has jurisdiction. Ido not think this is a 
correct construction ofthe Act. It seems 
to me thats. 23 has nothing to do withs. 13 


y 
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(2) at all; s. 23 is a general power of review, 
s. 13 (2) Proviso really provides for the 
case of what may be called by analogy an 
ex parte order where a creditor has not for 
some reason or other been duly served 
with the notice required under the Act. 
It is, however, the Board itself that has tke 
power to hear the application and the 
words “ur if no Board is vested with juris- 
diction by the Local Government” apply in 
the case where the old Board has been 
dissolved or has ceased to exist and a 
new Board has replaced it under the orders 
of the Local Government. Then s. 8 (4) 
empowers the Local Government either to 
-grant this new Board power to hear these 
applications under s. 13 (2) Proviso or not 
so tO empower it. If the Board has been 
so empowered, then it alone can hear these 
applications ; but ifthe new Board has not 
been soempowered and unless some pro- 
visione were made, the old Board having 
ceased to exist, the creditor unserved with 
a notice would have no remedy at all. For 
this reason the Civil Court is also granted 
jurisdicticn. But it dces not mean that 
where the old Board is existing the Civil 
Court has jurisdiction unless the Board has 
been specially empowered to hear appli- 
cations under 8. 13 (2), Proviso. L therefore 
consider that the Civil Court has no jurisdic- 
tion in the matter at all. 

It is unnecessary to go into the question 
therefore as to the admissions made by 
Sundar Das before the Debt Oonciliation 
Board. laccept the appeal and dismiss the 
plaintiff's suit, but I leave the parties to 
pear their own costs throughout. 

As the matteris of first impression, per- 
mission to lodge a Letters Patent Appeal 
will be granted to any parties applying. 


D- Appeal accepted. 


CALCUTTA HIGH COURT 
Appeal No. 6 of 1937 
February 17, 1938 
COBTELLO AND LoRT-W1LLIAMS, JJ. 
MANIOKOHAND AGAR WALLA— 
DEFENDANT—ÅÀPPRLLANT 
versus 
PARESHNATHJI AND OTHERS—PLAINTIFF3S 
AND oTuERS— DEFENDANTS— RESPONDENTS 
Decree—Construction—Compromise decree—One H 
dedicating by will certain premises to Digambart 
Jain deity—Subsequently D, descendant of H claiming 
property to be in nature of private family 
endowment — Suit by deity for declaration of tis 
wvights—Compromise and consent decree—D declared 
entitled to premises during his life and premises 
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declared as dedicated to deity after D's death— 
Subsequent suit by deity against descendanta of H 
for declaration that property dedicated belonged 
to it—Held on construction of terms of setilement 
that D had power only to dedicate for his life— 
Terms held recognized in reality dedication made 
by H —Terms held being embodied in decree did not 
require registration under s. 17 (2) (vi), Registration 
Act—Dedication held didnot amount to gift so as to 
require registration. 

One H, a Digambari Jain, by his will of 1826 dedica- 
ted certain premises in favour of the plaintiff 
Pareshnathji, a Digambari Jain deity. Ba son-in- 
law of H was given the right of residence in the 
premises so long ashe paid certain rent. In 
case be did not pay any rent, he was to pay a. 
certain amount by way of consideration for the 
house. The right of the deity tothe property was. 
recognized by the descendants of A till 191z. 
In certain partition proceedings between the 
descendants of H and ing suit instituted by the 
members of the Panch against the descendants of 
H, the property was acknowledged as being 
dedicated to the deity. In 1871, C a grandson of H 
in a document executed by him recognized the 
right of the Panch and the deity to retain the 
revenues of the property. Onthe death of C in 
1912 his nephew D who took possession of the 
property took a different attitude and claimed 
that the property was in thenature ofa private 
debutter or family endowment, the. object being 
the setting up of an imageof Pureshnathji in the 
premises. The result was that a suit was brought 
against him in lvl7 which was eventually com- 
Promised anda consent decree made in 1922, 
Subsequently the deity through its next friends 
sued the descendants of H fora declaration that 
the premises belonged tothe plaintiff deity. T'he 
issue inthe suitturned upon the construction of 
the terms of settlement arrived at in 1924, By the 
terms of that settlement D was declared envitled 
to a portion of the premises only during his lifetime 
and after his deuth the premises were declared 
dedicated to the Jain temple of the Digambari 
deity Pareshnathji andas forming part of the trust 
stale of the deity to be used as dharamsala in 
the name of D's mother. The rest ofthe premises 
were declared as dedicated to the deity: 

Held, that the terms of the settlement were to be 
red together in order to arrive at a correct 
construction, Keading the terms as a whole it 
was clear thatthe parties intended that the terms 
agreed upon should embody a recognition that the 
property had already been dedicated to the deity, 
but that, as acompromise, D was allowed to occupy 
the premises during the term of his natural life, D 
therefore had no power of dedication except 
possibly for the period of his natural life. The effect, 
was that the terms of settlement in reality only 
recognized a previous dedication, namely the dedi- 
cation made by Hin 1326. The original dedication 
by H wus really a dedication to the deity and not to 
the Mandir and therefore was a valid dedication, 
The terms of settlement amounted to a declaration 
of a priox dedication and were not in thenature ofa 
will. The terms of settlement were embodied in a 
decree of the Court and clearly cums within the 
provisions of s. 17 (4) wi), Kexlstration Act, and 
did not require registration. it being a transfer 
in execution of a desree of a Court of competent 
jurisdiction was not afiected bythe provisions of 
‘Transfer of i’roperty Act. The dedication contained 
in the terms of settlement did not amount to a gift 
nor could the aecree be considered tobe in the 
nature of a deed of gift. |p. 607, col. 2; p. Od, col, 1. i 
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Messrs. N. N. Bose, B. M. Chatterjee and 
Dan, for the Appellant. 

Messis. S. R Das and R, S. Bachawat, 
for the Respondents (Plaintiffs). 


Lort Willams, J.—Tois is an appeal by 
the defendants against a judgment of Ameer 
Ali, J. The plaintifs were Pareshnatbji, 
a Digambari Jain deity located at the 
Mantlirji at- No. 1, Bysack Lane, in the 
town of Calcutta, by its next friend Baldeo- 
das Serowjee, and certain trustees. The 
claim was for a declaratiun that premises 
No, 35-B, Brojo Dulal Street, belonged to 
the plaintiff deity and for the other plain- 
tiffs as trustees for the plaintiff deity. 
The defendants were the heirs of the 
original founder of the alleged trust. The 
material facts are as follows: One 
Hulashilal, a wealthy -Digambari Jain, 
resident of Calcutta, by his will dated 
December 20, 1826, dedicated inter alia the 
premises No. 35, Brojo Dulal Street, now 
known as Nos. 35-A and 35-B, Brojo Dulal 
Street, in favour of the plaintiff deity. In 
that will there are many references to 
religion or religious purposes and inter alia 
the following statements: 

“To the Mundirji at Sri Calcutta of the Tairo- 
puntes Amnyo I have given and cause to be given 


hus: 

The Puccka house for my own dwelling, situatein 
a Sootaluttee ..... which said house I give in the 
Mundirji. As long as Babu Hurshahay shall live in 
this, so long he will pay rent at 16 (sixteen) rupees 
per month, expenses for repairs are at the charge of 
Babu Hurshahay, if he does not pay rent then the 
valus of Rs. 6,000, (in letters) six thousand, as 
the consideration for this house, he will pay in the 
Muadirji; if he peys neither the price nor rent, then 
he will vacate the place. Whatever repairs are 
necessary to be made of breaches in the premises, 
the expenses thereof shall be defrayed out of the 
profits ofthe two annas sbare that Mundirji has in 
the shop.... The rent or interest that is obtained 
from the aforesaid House and lane, shall be expended 
for the Mundirji's Poojary, Tailoobe, Repairs, Pooja- 
pats and articles for the Poojahas, et cetera, Mooktears 
for making these disbursements, are the Tairopuntee 
Jainee Brethren of Calcutta .... After this manner. 
I have put the Mundirji at Sri Calcutta under the 
charge of the Tairopuntee Amnyo Jainee Brothers,” 


- There were two executors, one of whom 


was Hurshahay who had married Hulasilal’s 


daughter Mannoo Bibi. He died in 1858 
and was succeeded by his son Inder 
Chandra, He died in 1871 and the evi- 
dence: séems to show that in his lifetime a 
division was made between two portions of 
the premises, one being made into a 
Thakurbari and in it was installed an 
image or representation of Paresbnatbji. 
Inder Chandra left two sons, Nanos and 
Chanoo, and a daughter Sbyam Bibi. 
Nanoo did not long survive Inder Chandra, 


MANIOKOHAND AGARWALLA V, PaRRSHNATHI1 (CAL) 


16210 


but Chanoo lived until 1912. During his 
lifetime, there was a partition suit between 
Chanoo and Nanoo’s son Dhanoo for the 
partition of the estate of Inder Chandra. 
This suit is of importance because the 


proceedings show that the family property | 


on partition was assumed to exclude the 
estate of the Thakur, i. e. Pareshnathji, and 
that the property in the present suit was 
omitted from thelist of properties to be 
partitioned. It was thus acknowledged by 
the parties that the property in question 
was dedicated and belonged to the Thakur 
Pareshnatbji. 

In 1877 a suit was filed in which the p'ain- 
tiffs were the members of the Panch who look 
ed after the property of the Jain temple at 
Calcutta including the property in suit, 
their intention being to obtain a declaration 
from the Oourt regarding the Thakur's 
rights. The suit was dismissed in the 
lower Oourt. There was an appeal, followed 
by a remand, but apparently nothing 
further was done. The suit is of importance, 
because in the written statement of Chanoo 
there was an acknowledgment that there 
existed a religious estate of the Thakur 
Pareshnatbji. In that suit, there was no 
suggestion that there was no estate belong- 
ing to Pareshnathji. or that Pareshnathji 
was incapable of holding any estate or that 
the immovable property was not the pro- 
perty of the Thakur. The suit really 
turned upon a question about the share 
of profits and the matter of the dedication 
of the house does not seem to have been 
discussed. 


After this Chanoo remained in control of 


the house. There isaminute dated Septem- 
ber 1, 1881, to which Chanoo, Dhanoo and 
others were signatories recognizing the 
rights of the Panch and the Mundir to 
receive the revenues of the house. From 
the evidence it is clear that Chanoo, who 
was a prominent member of the sect and a 
member of the Panch, used tolook after the 
property. He and others were in charge 
of the affairs of the temple including this 
property. These people, including Chanoo, 
were called either shebaits or members of 
the Panch, and apparently there were five 
Panches in Calcutta at that time. Ohanoo 
wis not a shebait in the sense in which 
the term is generally used, and in those 
days there was not very much business to 
be done in respect of the temple and its 
properties. But there was one ceremony 
“Kartick Mahotsav” which was organized 
annually, when a large procession used to 
be taken out, and the trustees used tq 
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make arrangements with regard to that 
procession. It appears therefore that 
Chanoo was associated with a number 
of others, who were in the position of 
trustees in control of the various properties 
, connected with the main Thakur in No. 1, 
“Bysack Lane, as well as the property in 
suit. There was no regular legal arrange- 
ment made with regard to these matters 
until after the death of Ohanco, When 
he died, Dhanoo took possession and at 
the same time took up a different attitude. 
He seems to have contended that the 
property was in the nature of a private 
debutter or family endowment, the object 
being the image of Pareshnathji set up in 
the Thakurbari in the premises in suit. 
The result was that a suit was brought 
in 1917 which was eventually compromised 
and a consent decree made in 1922. 
The issue in tke present suit and appeal 
turned upon the terms of settlement then 
arrived at. In para. 1 of those terms, the 
defendant Dhanoo was declared entitled to 
the house and premises No. 35-B, Brojo 
Dulal Street, but only during the period of his 
natural life. Paragraph 2 provided that after 
the demise of Dhanoo, the said premises 
were declared as dedicated by the defen- 
dant to the Jain temple of the Digambari 
deity Pareshnathji at No. 1, Bysack Lane in 
Calcutta, and formed part of the trust estate 
of the said deity. of the Jains of the Digam- 
bari sect to be used as a dharamsala in 
the name of Dhanoo’s mother Champa 
Devi and vested in certain persons therein 
named as trustees with power to nominate 
future trustees. Paragraph 3 provided that 
the premises No, 35-A, Brojo Dulal Street, 
"were declared as dedicated to the said deity, 
and the said Digambari Jain Community 
-were to be entitled to usethe same as a 
Thakurbari as at that time used. It was 
further provided that in case the defendant 
let out or transferred the said premises, 
that is to say the premises No. 35-B, Brojo 
Dulal Street, and inconvenience was felt by 
the Thakurbari, certain windows should be 
screened off. Such lease or transfer, if any, 
should not be made except to a Hindu for 
residential purposes only. 
The main argument raised by the 
defendants with regard io these terms of 
' settlement was that Dhanoo was declared 
entitled to the premises No. 35-B, Brojo 
Dulal Street, and that after his death the 
premises were dedicated by him to the Jain 
temple of Digambari deity Pareshnathji at 
No. 1, Bysack Lane; therefore the dedication 
of these premises, if at all, was by him, 
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and there was no proYision in the terms of 
settlement divesting him of the property to 
which he was declared entitled in para 1. 
A further argument was that the dedica- 
tion, if at all, was to a Muadir and not to 
a deity, and that such a dedication is a 
nullity according to Hindu Law. Further 
it was argued that Pareshnathji is not a 
deity in the sense in which the term is used 
in Hindu Law, and is not regarded by the 
Jain Community as a God. 

The first argument, it appears to us, is 
based upon a fallacious reading of the terms 
of settlement. In these terms the para- 
graphs, if read separately, might conceive 
ably, support the argument raised by the 
defendants. But they must be read together 
in order to arrive at a correct construction. 
If so, it is clear in the first place that the 
parties intended that it should be recog- 
nized that the property was dedicated to 
the deity. This is not disputed by the 
defendants. But the argument raised on 
their behalf is that whatever the parties 
intended, they did not succeed in carrying 
out that intention. In our opinion, this 
contention is unsound. If the terms of 
settlement are read as a whole, it is clear 
that the parties intended that the terms 
agreed upon should embedy a recognition 
that the property had already been 
dedicated to the deity, but that, as a 
compromise, the defendant Dhanoo would be 
allowed to occupy No. 3 -B, Brojo Dulal 
Street, during the term of his natural 
life. Further, it wae agreed apparently 
that Dhanoo should have the satisfaction 
of purporting to dedicate No. 35-B as a 
dharamsala in memory of his mother 
Musammat Champa Bibi. In para 1, it ig 
true that the defendant is declared entitled 
to No. 35-B, and it is true that in para. 2 it 
was he who was declared to have dedicated 
the property to the deity. But he was only 
declared entitled for the period of his 
natural life. It is clear, therefore, that he 
had no power of dedication except possibly 
for the period of his natural life. Moreover, 
the dedication in para. 2, though by the 
defendant, is declared as from the date of 
the terms of settlement, though it was to 
take effect only after his demise. The 
effect, in our opinion, was that the terms 
of settlement in reality only recognized a 
previous dedication, namely the dedication 
made by Hulashilal in 1¢26. 

With regard to the contention that the 
dedication was made to a Mundir, again 
this is a matter of construction and we 
agree with the learned Judge in the cone 
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clusion to which hé came that the original 
dedication by Hulashilal was really a 
dedication to the deity and not to the Mundir 
and therefore was a valid dedication. With 
regard to the contention that Paresbnathji 
is not a deity or a God,a great deal of 
evidence was given and there was consider- 
able discussion before the learned Judge 
and he came to the conclusion that there 
was a great deal of historical and philc~ 
sophical foundation for the line of argument 
advanced by the defendant with regard to 
remote ages, but that according to the 
existing Jain system and Jain thought 
“which has existed fur many hundreds of 
years, Pareshnatbji is to be regarded as a 
deity and capable of holding a property, 
though not necessarily exactly similar to a 
‘Hindu deity. Though the learned Counsel 
“who appeared for the appellants did not 
abandon this part of his case, he did not 
press it. 
He raised, however, two further argu- 
menlis: first, that the socalled dedication 
in the terms of settlement really amounted 
to something ia the nature of a will, because 
it was to take effect only after tae demise 
of Dhanoo, and that as it was not in proper 
form, it was of no effect. This argument is 
disposed of by the finding which I have 
already indicated that the terms of settle- 
ment amounted to a declaration of a prior 
dedicaticn and were not in the natureof a 
‘will, Secondly. he argued that, in any case, 
‘the terms of settlement effected a transfer 
of property and therefore required regis- 
tration. This argument, however, is unsound 
because the: terms of settlement were em- 
bodied in a decree of the Court and clearly 
come within the provisions of s8. 17 (2) (vi), 
Registration Act. Moreover, it is provided 
by s. 2 (d), Transfer of Property Act, that 
any transfer in cxecution of a decree or 
order of a Court of competent jurisdiction 
is not affected by the provisions of that Act. 
The learned Counsel half-heartedly raised 
a further argument that the terms of 
settlement amounted to an instrument of 
gift and therefore were not affected by the 
provisicns of s. 17 (2) (vi), of the Act and 
therefore required to be registered. But, in 
our opinion, it is quite clear thatit cannot he 
contended that the dedication contained in 
para. 2 of the terms of settlement amounted 
to a gift or that the decree can be con- 
sidered to be in the nature of a deed of gift. 
His further contention that there could be 
no dedication because there was no divest- 
` ment“ of the proprietary rights of the 
defendant in the premises in suitis disposed 
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of by what I have already. said. The 
defendant never, in fact, was vested with. 
any proprietary rights in any part of the 
property. The result is that this appeal’ 
is dismissed with costs. The order for stay 
of execution is vacated and the respondent 
is at liberty to proceed against the security 


_and otherwise against the appellant. 


Costello, J.—I agree. 
8. Appeal dismissed. 





MADRAS HIGH COURT 
Civil Revision Petition No. 437 
of 1934 
March 28, 1938 
Panprane Rao, J. 
PANDARATHIL ABDULLA op 
ANDROTH ISLAND, LACOADIVES 
—~ PETITIONER 
versus 
KOMALATH THANGA KOYA oF 
ANDROTH ISLAND LACCADIVES 
AND OTHERS—RESPONDENTS 
Laccadive Islands and Minicoy Regulation (I 
of 1912), ss. 26, 24—Collector exercising appellate 
jurisdiction, if subject to revisional jurisdiction of 
High Court —Transfer of case —High Court, if can 
transfer case from file of Amin. ; 
Under s. 26 of the Laccadive Islands and 
Minicoy Regulation, an appeal is provided to the 
High Court from any decision of the Collector 
in the exercise of his original jurisdiction and this 
shuwe that the Oollector while exercising his 
original jurisdiction under the regulation ig subject 
to the appellate jurisdiction of the High Court. 
But this does not show thatthe Collector exercising 
appellate jurisdiction isnot subject to the High 
Qourt. Though no second appeals are provided 
for, yet where the Collector exercises appellate 
jurisdiction, he is subject to the revisional 


_ Jurisdiction of the High Court. 


Transfer of a case from thefile of the Amin to 
any other officer is not a matter tobe decided by 
the High Court but only by the Collector or 
Inspecting Officers who are empowered to transfer 
civil suits from the Amin's file to their own file 
under s. 24 of the Regulation. 


O. R. P, under sections 115 and 151 of 
Act V of 1908 and 107 of the Government 
of India Act and 32 of Regulation 1 of 
1912, praying the High Court to revise the 
order of the Collector of Malabar, dated 
May 20, 1933,in Dis. No. 4663 of 1933 
(Amin’s Order dated March 12, 1933). 

Mr. K.N. Kumaran, for the Petitioner. ` 

Mr. B. Pocker, for the Respondents. 

The Government Pleader, as amicus 
curiae. 

Order.—This is a petition to revise the 
order ofthe Oollector of Malabar, dated 
May 20, 1933, dismissing the appeal from 
the order of the Amin of Androth Island, 
dated March 12, 1933." f 


` 


d 
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_ It appears, there was a petition filed by 
the Koy as of the Is!and against the petitioner 
-and. another person on March 12, 1933, 
bringing to the notice of the Amin that 
the petitioner, who is a Melachari, had 
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say whether the matter has been taken 
up by the Amin once more for the pur- 
pose of passing final orders. The appeal 
preferred from this order of the Amin to 
the Collector of Malabar was dismissed by 


agreed to hire a boat and register the 
agreement of hire contrary to the long-pre- 
_ Vailing custrm in ‘the Island. The Koyas 
-` alleged that the new departure threatened 
“ by the petitioner was likely to cause great 
` hardship to them and would give rise to 
*.. grave disturbances. The prayer in the 
~ petition was: 
.» “We, therefore, request that the Court may be 
pleased to cancel the agreement regarding the 
=- chariering of the Odam and order that the Mela- 
_cheris should not sail with Odams as owners of 


the Oollector who apparently thought that 
the order appealed from was final 
order. The Collector stated that the practice 
referred to by the Amin in his order is 
an established custom of the Island and an 
integral part of the system of land tenure 
and that any interference with that custom 
would upset the economic arrangements of' 
the Island. Accordingly he confirmed the 
Amin’s order and dismissed the appeal. 

A preliminary objection was raised to 


“goods, 

_. It appears, therefcre, that the application 
was made to the Court of the Amin with a 
view to invoke his civil jurisdiction, 


though it is not quite clear, in view of | 


the reference to the likelihocd of grave 
disturbance, that it was not intended 
to invoke his criminal jurisdiction also. 
The Amin appears to have ‘passed an 
order on the same day, apparently 
without hearing the other side, and with- 
æ out proceeding in the manner indicated 
“in s. 22, Laccadive Islands and Mmi- 
coy Regulation I of 1912, which requires that 
the Amin sitting with four or more asses- 
| Bors shall be the Civil Court for the Islands 
and shall have jurisdiction over all civil 
claims arising therein. The order passed 
does not purport to have been made by the 
Amin after sitting with four or more asses- 
sors, and the fact that theorder was passed 
on the same date as the date of the petition 
appears to show that the order passed by 
the Amin was a kind of interlocutory order 
on his own authority in view of the urgency 
ofthe matter. The order of the Amin was 
s to the effect that in his opinion it was con- 
trary to law and custom for Melacherie to 
own goods and take them in Odams, and 
if such things were permitted, there would 
be great trouble in the Island and dis- 
turbances between the Melacheris and the 
Koyas. - He expressed the opinion that the 
petition should be brought to;tne notice 
of the Superior Court in order that it 
might be heard and that it must be heard 
and decided according tothe directions of 
.the higher authorities. The order wound 
up with the following sent2nce: 
“Therefore, I hereby order and direct that th 
above-named Abdulla should not act according to 
- the Karar and sail as owner of goods to the 


_ mainland thereby breaking the long-established 
custom till final orders are passed." 


The petitioner's Advocate is not able to 
182-77 & 78 ; ; 


the competency of the revision petition by 
Mr. Pocker who appeared for the rese 
pondents and asthe matter was of some 
importance, aotice of the petition was 
given to the Government Pleader so that his 
assistance may be available in deciding 
the question of jurisdiction as was done 
somé years ago in a similar case: sée 
Ahmed’ Koya v. Atsanma (1). The 
learned Government Pleader has not put 
forward any new notifications which have 
a bearing on the subject and the point has 
to be decided more or lessin the light of 
Regulation’ I of 1912, Under s. 26 of 
the Regulation, an appeal is provided to 
the High Court from any decision of the 
Oollector in the exercise of- his original 
jurisdiction and this shows that the Ook 
lector while exercising his’ original juris: 
diction under the Regulation is subject to 
the appellate jurisdiction” of the High Oourt. 
It is; however, contended by Mr. Pocker that 
this does not make thé Collector when 
acting inhis appellate jurisdiction subject 
to the jurisdiction’ of the High Oourt. I am, 
‘unable to accept this contention. It is not 
possible, in my opinion, to regard the Qol- 
lector’ exercising original jurisdiction as 
a different Tribunal from the Oollector exar- 
cising his appellate jurisdiction. The Ool- 
lector is; a judicial Tribunal constituted 
under the Kegulation and merely because 
appeals are not permitted by the Regula- 
tion from his appellate orders on the 
general principle enuaciated in s. 15 
of the Regulation that no second 
appeal shall lie in any case whatever, 
it does not necessarily lead to the cors 
Clusion that the appellate orders of the 
Uollector cannot be revised by the High 
Court. Ths appellate jurisdiction must pe 
deemed to have been exercised by a 

(1) 49 M 419; 93 Ind, Oas, 341; A I R1926 Mad 657; 
23 L W 636. : l 
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Tribunal subject to the appellate juris- 
diction of the High Court, even though no 
appeals are permitted from orders passed 
by: the Collector in his appellate juris- 
diction. Under s. 107, Government of 
India Act, the petition for revision was 
maintainable, and in my opinion, it does 
not.cease to be competent because that 
section has been repealed by the new 
Government of India Act of 1935, which 
came into force on April 1, 1937. The 
effect of the repeal is not to destroy or 
take: away the jurisdiction which existed 
at -the time when proceedings were 
‘initiated: «ide s. 38 of the English Inter- 
‘pretation ` Act. I, therefore, overrule the 
preliminary objection and find that the 
petition is competent and that this Court 
‘has’ jurisdiction to entertain and dispose of 
the revision petition. 


On the merits, it is really impossible - 


to deal with the question finally in view 
of the utter absence of material in the 
record. The order of the Amin appears 
to have been passed, as I have already 
obderved as an urgent order without hearing 
tlie other side and mainly to prevent a 
disturbance of the public tranquillity. It 
is obvious that, whether the Amin had 
authority to makesuch ‘an order or not, at 
this distance of time no useful purpose will 
16 served by investigating the question 


_ whether there was sufficient ground for 


making such an order. The Oollector in 
dealing with the matter in appeal appears 
to have thought that the Amin had finally 
decided that the custom pleaded by the 
‘Koyas was a long-established custom which 
‘could be enforced and the Collector appears 
to have agreed with the view of the Amin. 
It is obvious that a matter of this import- 
‘ance cannot be decided in this manner 


- without some semblance of a trial and 


“= of the parties. 


‘without some regard to the rules of natural 
justice-and in particular without hearing 
what the other side has to say before 


‘pronouncing a decision, which . does not 


appear to have been done by the Amin. In 
these circumstances, all that can be done 


is to point out that the order of the Amin 


is only an interlocutory order and that it 
does not finally determine the rights of 
-any party and that the Oollector’s order in 
appeal also does not decide finally the rights 
It is perhaps necessary to 
‘add that the -petition should be treated 


"asa Civil suit by the Amin and disposed 


of according tolaw. The learned Advocate 
for the petitioner bas brought to my notice 
that the Amin ishimselfa Koya and is 
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biassed and prayed that the suit should be 
transferred from the Amin to the file of the 
Inspecting Officer or of the Collector. This 
jianot a matter to be decided by the High 
Court but only by the Collector or Inspect- 
ing Officer who are empowered to transfer 
civil suits from the Amin's file to their 
own file under s. 24 ofthe Regulation, It 
will be open to the petitioner to make 
an application for transfer under this sec- 
tion and there is no reason why the High 
Court should interfere with the dis- 
cretion given by s. 24 of the Regulation as 
regards transfer to the Ocllector and the 
Inspecting Officer, In the circumstances 
of the case, I direct the parties to bear 
their own costs in this Court. 
N.-D. Order accordingly. 





PATNA HIGH COURT 
EPER from Appellate Decree No, 557 ok 
1938 
May 10, 1939 
FAZL ALI AND MANOHAR LALL, JJ. 
KHIROD CHANDRA GHOSH— 
DEFBNDANT— APPELLANT 


versus 
PANCHU GOPALSADHUKHAN— 
PLAINTIFF AnD DEBENDRA NATH. - 
SUDHAKHAN AND aNorHER—DEFENDANTS, 
an — RESPONDENTS 
Execution — Jurisdiction — Property Situated 
Outside territorial jurisdiction cannot be sold—No 
objection raised at time of sale by judgment-debtor 
Whether acts as estoppel — Another execution 
creditor, tf can purchase in execution of his decree, 
the property so sold without Jurisdieiton= Civil. 
Procedure Code (Act V of 1£08), a. 21. tt. 
An executing Oourt cannot ‘il property which 
is situated ontside its jurisdiction. Bank of 
Bengal if Sarat Chandra Mittra (6), relied on, [p. 
612, col. | 
(Oase-law referred to.) 
Though a judgment-debtor, who does not object 
to a confirmation of sale by a Oourt having no 


territorial jurisdiction to sella property, may be “ 


estopped from raising the question that the sale 
was a nullity, such estoppel does not operate to 
an execution-creditor from proceeding 
against the same judgment-debtor. Jf a Court 
which has no jurisdiction to sell a property sells 
it, it is clear that the purchaser acquires no title 
to it. If may be that the judgment-debtor himself 
may have made it impossible tor himself owing to 
his conduct to assert that such a person has no 
title to the property, but the fact remains that the 
property continues to be the property of the 
jJudgment-debtor and another execution creditor 
who purchases it in execution of the decree should 
notbe debarred from proving that as between 
himself and the previous purchaser his title 
ought to prevail. Veerappa Chetty v. Ramasami 
Chetty (3), relied on and Ayisa Beevi Ammal v. 
Nagaraina Muddliar (3), 
NO. Ananthanarayana Ayyar (8), and Raghubir 
Saran v. Hori Lat (9), referred to, [p. 612, col, 2] 
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“< A. from a decision sf the District Judge 
of the Santal Parganas, dated March 4, 
1938, reversing a decision of the Sub- 
ordinate Judge at Deoghar, dated June 30, 
i ae Shiva Narayan Bose, for the Appel- 
ant. 

Messrs. S M. Mullick and N. N. Sen, for 

. the Respondents. 

“ Fazi Ali, J.—This is an appeal from an 

appellate decree passed by the District 

Judge of the Santal Parganas reversing 

the judgment and decree of the Subor- 

_dinate Judge of Deoghar in a suit brought 

“by the respondent No. 1 for a declaration 

of his title to a house in Deoghar which 

has been attached by the appellant in 
execution of his decree. The facts of the 
case are briefly as follows: 

Upendra Nath Dutt and Nirtyagopal 
Khan had obtained a decree against the 
pro forma defendants second party which 
they assigned to the respondent No. 1. 
The respondent No. 1 applied for the 
execution of this decree which being trans» 
ferred to the Subordinate Judge at alipur, 
three properties including the house in 
suit were advertised for sale in three 
lots. Thereupon the appellant who also 
had a decree against the pro forma de- 
fendant applied for rateable distribution 
and also objected to the jurisdiction of the 
Subordinate Judge at Alipur to sell the 
Properties. At that time the appellant 
was interested only in one of the three 
Properties, namely, Howrah Dragon Iron 
Works and ultimately a compromise being 
arrived at between him and the respon- 
. dent No.1 his objection to the sale was 

dismissed and he got a sum of Rs. 445, 

out of the sale proceeds of the Howrah 

Dragon Iron Works in the Alipur Court. 
~Some time later the appellant executed his 

decree against the defendants second party 

at Deoghar and attached two-fifths share 
in the disputed house which had in the 
meantime been purchased by the respon- 
dent No.1 at a sale held at Alipur. ‘The 

respondent No. 1 thereupon preferred a 

Claim under O. XXI, r. 5%, but his claim 

being summarily rejected, he brought the 

present suit under O. XXI, r. 63 to obtain 

a declaration that by virtue of the sale 

held at Alipur he had obtained an abso- 

lute title to the disputed property and 
that as it no longer belonged to the 
defendants second party, it could not be 

-attached in the execution of the decree 
against them. The appellant resisted the 
sult on several grounds, one of. which 


x 
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was that the Alipur Court had no jurisdic- 
tion to sell the house in question. The 
trial Court upheld the objection and dis- 
missed the suit and ‘also held that the 
plaintiff was not the real purchaser of 
the decree obtained by Upendranath Dutt 
and Nirtyagopal Khan against the defen- 
dants second party but was merely a 
benamidar on behalf of the latter. On 
appeal, however, the learned District 
Judge of the Santal Parganas found, 
firstly, that the plaintiff was not a benami- 
dar and, secondly, that the sale of the 
disputed house at Alipur was not ab initio 
void and inasmuch as the order of the 
Alipur Court as to its sale had not been 
questioned before a higher tribunal, the 
appellant was not competent to avoid it 
in a collateral proceeding. Thus, the 
learned District Judge reversed the deci- 
sion of the learned Subordinate Judge and 
decreed the plaintiff’s suit. The defendant 
No. 1 has now preferred this second 
appeal. 

It appears that the decree in execution 
of which the plaintiff purchased the pro- 
perty in dispute had been passed by the 
Subordinate Judge at Howrah and it was 
subsequently transferred for execution to 
Alipur on the application of the decree- 
holder. In the course of the execution the 
Subordinate Judge of Alipur sold three 
properties, one of which was situated within 
his own jurisdiction and of the remaining 
two, one was situated at Howrah and the 
other at Deoghar. So far as the property 
at Howrah is concerned, there was a come 
promise between the parties and the sale 
of that property is no longer in question. 
The dispute between the parties; is now 
centred round the property at Deoghar 
and the question to be decided in this 
appeal is whether the appellant can 
impugn the sale of that property to the 
respondent No. 1. Section 38 of the 
Oode of Civil Procedure provides that. “a 
decree may be executed either by a 
Court which passed it, or by the Court to 
which it is sent for execution.” Section 39 
provides that the Uourt which passed the 
decree may, on the application of the 
decree-holder, send it for execution . to 
another Oourt, if the person against 
whom the decree is passed has no pro 
perty, within the local limits of the juris- 
diction of the Court which passed the 
decree ‘sufficient to satisfy such decree 
and has property within the local: limits 
of the jurisdiction of such Oourt, or if 
the decree directs the sale or delivery of 
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immovable: property situate outside the 
local limits of the jurisdiction of the 
Court which passed it, These two provi- 
sions have been construed in a large 
number of cases and it is now well- 
settled that an executing Oourt cannot 
sell a, property which is situated outside 
his Jurisdiction; see Prem Chand Dey v. 
Mokhoda Debi (1), Haridas Basu v. 
National Insurance Co., Ltd. (2), Veerappa 
Chetty v. Ramasami Chetty (3), Begg 
Dunlop & Co. v. Jagannath Marwari (4), 
Sheikh Abdul Hadi v. Kabultunissa (5) 
and Bank of Bengal v. Sarat Chandra 
Mittra (6). In the last case, which is the 
leading case on the point so far as this 
Qourt is concerned, the legal position was 
explained by Atkinson, J. in these words :— 

“Speaking generally, it is an accepted principle 
of international jurisprudence that the jurisdic- 
tion of a Court in enforcing execution of its 
decrees is restricted by its territorial limitations, 
That is to say, the jurisdiction of Courts is 
circumscribed by. and co-extensive with its terri- 
torial limits. Thus a Oourt desiring to seize or 
attach the property of a judgment-debtor outside 
its jurisdiction, and where such property is in the 
ands of, or custody, of another, also outside the 
jurisdiction, such property sought to be attached 
in aid of the Executing Court can only be reached 
by a regular method of procedure which has been 
Prescribed by the Rules of the Civil Procedure 
Oode, and similar codes which prevail in all 
countries, vig., the decree of the Executing Court 
must be transferred to the local limits of the 
jurisdiction of the external Court within which 
he Property sought to'be attached is for the time 
eing, 


~., There can, therefore, be no doubt that 
the-Qourt at Alipur had no jurisdiction to 
sell-the disputed property. 

+ The- point, however, which is raised on 
behalf of the. respondent No. 1 is that 
even though it be assumed that the Court 
at.Alipur had no jurisdiction to sell the dis- 
‘puted: properly, yet ‘inasmuch. as the 
attachment, sale and confirmation of it were 
effected without objection by the judgment- 
debtor not only he but also the appellant 
is now precluded from attacking the title 
acquired by the respondent No. 1 under 
the sale. Up to a point this argument 
is- supported by several decisions which 
“have laid down that if the judgment- 


(1) 17 0699.(F B). 
. (2) 590199; 136 Ind. Cas, 533; A I R 1932 Cal 
213; 35 0 W N 1096; Ind. Rul, (1932) Oal 213, 

(3) 43° M 135; 53 Ind. Cas, 579; 26M LT 271; 37 
ar ae Ube es ire I R 1920 Mad. 505. » 
Š g 3 nd. Cas, 417; 
OW i402. 417; 14 OL J 228; 16 


a 6 PL T71; 80 Ind. Cas. 901; A I R1925 Pat. 


-(6) 4P L J 141; 48 Ind. Cas, ; 
A ae ens as. 943; (1919) Pat. 155 
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debtor does not object tothe jurisdiction ~. 
of a Court to sell the property before the 
sale is confirmed, be cannot question the 
sale after it has. been confirmed: see 
Ayisa Beevi Ammal v. Negaraina Mudaliar 
(7) and K. C. Manavikraman v. N. O. 
Ananthanarayana Ayyar (8). In fact 
these cases merely extend the principle 
underlying s. 21 of the Oivil Procedure 
Code, to execution proceedings. Section 21 
provides that 

“mo objection as to the place of suing shall be 
allowed by any appellate or revisional Court unless 
such objection wes taken in the Court of first 
instance at the earliest possible opportunity and 
in all cases where issues are settled at or before ~* 
such settlement, and unless there has been a con- 
sequent failure of justice”. 

In some cases, however, it has been 
held that s. 21 must be strictly con- 
strued and it would not be legitimate to 
extend the bar of that section beyond 
the limit expressly provided for it, namely, 
appellate or revisional stages of the 
original suit: (see for instance, Raghubir 
Saran v. Hori Lal, (9). But the authority 
which has a direct bearing on this case 
is Veerappa Chetty v. Ramasami Chetty 
(3), in which it has been held that , 
though a judgment-debtor, who dces not 
object to a confirmation of sale by a 
Court having no territorial jurisdiction to 
sell a property, may be estopped from 
raising the question that the sale was a 
nullity, such estoppel does not operate to 
prevent an execution-creditor from pro- 
ceeding against the same judgment- 
debtor. With the view expressed in this. 
case I fully agree. If a Court which has 
no jurisdiction to sell a property, sells 
it, it is clear that the purchaser acquirés 
no title to it. It may be that the judg- 
ment-debtor himself may have made it. 
impcssible for himself owing to his con- 
duct to assert that such a person has no~ 
title to the properly, but the fact remains 
that the property continues to be the 
property of the judgment-debtor and I 
do not see why another execution-creditor 
who purchases it in execution of the 
decree should be debarred from proving 
that as between himself and the previous 
purchaser his title ought to prevail. In 
my opinion it was open tothe appellant 
to show in the present suit that the sale 
held at Alipur was a nullity and that 


(2) AIR. 1934 Mad 573; 152 Ind. Oas. 891; 40 L 
W 981; (1934) M W N 878; 7 RM 290. 
(8) AIR 1924 Mad, 457; 79 Ind. Cas 806; 19 L 
W 16; (1924) M W N 38; 46 ML J 250. ~ 

(9) 53 A 5€0; 134 Ind. Uaa, 248; (1931) A L J 210; 
Ind, Rul. (1931) All 360; A I R 1931 All 454, 
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he was entitled:-to proceed against the 
“ disputed house in execution of his decree. 

I would, therefore, allow this appeal, 
set aside the judgment and decree of 
the Court below and restore the decree 
of the triul Court. There will be no 
order as to costs so far as this Court 
and the lower Appellate Court are con- 
cerned, but the appellant will be 
entitled to the costs awarded to him by the 
trial Court. 


Manohar Lal, J.—I agree. 
D, Appeal allowed. 


Ta NAGPUR HIGH COURT 
Oivil Miecellaneous Appeal No. 292 of 
1937 
October 17, 1938 
Bosg, J, 
J. H.S. EVANGELICAL GERMAN 
MISSION—APPELLANT 
versus 
Mahant RAMSAHAIGIR~ResPonpENT 
Limitation Act (IX of 1908), s. 23, Sch. I, 

Arts. 142, 144—Taking eaelusive possession of land, 

, whether communal or not, if continuing trespass or 
dispossession within meaning of Arts. 142 and 144 
—Civil Procedure Code (Act V of 1908), 0. IX, 
T. 9—Usurpation of possesssion and consequent 
dispossession of owner, if continuing trespass— 
Suit alleging forcible and illegal possession of 
defendant and praying for ejectment under O. IK, 
T. 9—Suit  dismissed— Subsequent suit alleging 
forcible and wrongful possession and praying for 
possession, tf barred— Abadi — Village abadi, if 
communal land, 
_, Whether the land belongs to a community or not, 
if one person takes sole and exclusive possession 
of it, or some portion of it, and excludes all others 
who have a right to occupation, from possession, 
then the trespass is not a continuing trespass of 
the kind contemplated by s. 23, but is disposses- 
sion of the character dealt with in Arts. 142 and 144, 
Limitation Act, - 

Dispossegsion isa trespass and in one sense a 
continuance of possession thereafter is a continuance 
of the original wrong, but that is not the meaning 
of s. 23, Limitation Act. The Limitation Act must 
be read as a whole and due regard paid to its 
different provisions. It must clearly be construed 
in such manner that there is no conflict between 
s,23 and Arts. 142 and 144. Complete usurpation 
of possession and occupation and consequent dis- 
possession of the owner of the land, isa wrong, which 
is complete from the moment of the dispossession. 
Itis nota continuing trespass of the character 
contemplated by s. 23. Where therefore a suit 
alleging that the defendant had taken possession 
of certain land and tank, forcibly and illegally, 
that the defendants possession constituted a 
trespass and praying that the defendant be ejected, 
is dismissed, a subsequent suit alleging forcible 
and wrongful possession and praying for possession 
F we aan land a persed, the cause k action 

eing the same and not a continuing one, Kumari 
v. Adit Misir (1), distinguished, TA 5 
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Expressions like “common land” and “communal 
land" which are used in connection with the Land 
Revenue Act of the Central Provinces, refer to land 
in which no person has aright tosole and exclusive 
occupation of any particular portion of it. Every 
member of the community to which the land belongs, 
or in which they have an interest, has an equal 
right to the useof every square inch of it. That 
is certainly not the case in the abadi. Persons 
entitled to plots of land in the abadi are entitled, 
when they receive possession of it, to exclusive 
possession and are entitled toexclude every other 
member of the community from occupation. Therefore 
it is not communal land nor is it so dealt with in 
any portion of the Central Provinces Land Revenue 


ct. 

O. Misc. A. from an order of the Court of 
the District Judge, Raipur, dated September 
24, 1937, in O. A, No. 49-A of 1936, reversing 
the order of the Court of the Subordinate 
Judge, Second Class, Bemetara, dated 
Ooteber 22, 1936, in O. S. No. 23-A of 1936, 

Rai Bahadur D. N. Chaudhury, for the 
Appellant. 

Mr. RN. Padhye, for the Respondent. ; 

_ Order.—The question in this appeal is 
whether the plaintiff's suit is barred under 
O. IX, r. 9 of the Oode of Civil Procedure. 

He is the malguzar of the village in which 
the two portions of land in suit belong. 
They both form part of the abadi. 

In the year 1935 the plaintiff sued for 
possession of these two pieces of land under 
two different suits. The plaint in respact 
of the first portion is Ex, 0-1 and the relè- 
vant passages are as follows ; f ; 

“2. The defendant hae, Se veins entitled 
thereto forcibly and illegally taken possession 
of a plot of lani wees in the month of March 1935, 
for the purpose of building a house and has since 
constructed a house. The defendant has no right 
to take possession of any part of the plaintiff's 
abadi land inthis manner nor had he any right 
previously. 'Thedefendant’s possession ofthe land 
in suit constitutes a trespass. j 

3. At the time when the defendant took the 
possession in plaintiff's abadi land, the plaintif 

rohibited him not to, orally but he refused to 
isten. Then the plaintiff served a notice in 
writingon the defendant on April 17, 1935, forbidding 
him not to proceed with building the house, But 
even then the defendant did not stop and having 
completed the house ....hə established his possession 
there. Even after the notice the defendant was 
asked toquit but he refused. 

4. In spite of repeated demands, the defendant 
refused to quit the possession of the plaintifi's abadi 
land.” 

The prayer clause is that the defendant 
be ejected from the land and be ordered to 
remove the materials of the house which 
he has constructed there and to make over 
pos:essicn tothe plaintif.  — ` l 

Exhibit D-2 is the plaint in the other 
suit relating to the other plot of land. 
The relevant passages are as follows : 

12, The defendant without any right took 


forcible and wrongful possession of plaintiff's tank 
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>» > >œ œ and having filled up the Dabri 
tank which belonged to the plaintiff in the month 
of March, 1£35, he has taken possesssion of the Jand 
thereof. Thedefendant has no right to fillup the 
plaintiff's abadi tank nor had he any previously. 
With the intention of causing damage to the 
plaintiff, the defendant has filled up the tank with 
earth and taken possession of the land * * t 
* * and his possesion of the land in suit constitutes 


‘a trespass. 
3. Atthe time of filling up the tank in the 
month of March 1935, the plaintif made a protest to 
the defendant crally butthe latter did not listen. 
“Then the pleiniff served a notice in writing on 
the defendant on April 17, 1935, forbidding him 
not to. fill up the tank and take wrongful 
possession. But even then the defendant did not 
“stop and having filled up the tank, he took possession 
cf the land. Even after serving the notice, the 
plaintif prevented him but he did not listen.” 
_ The relief, as before, is for ejectment 
and for an order that the earth be removed 
frcm the tank, that it be restored to its 
former condition and that tke plaintiff 
thereupon be placed in possession. 

On the date of hearing the defendant 
appeared and the plaintiff did not appear. 
‘Consequently after the Court had ascer- 
tained whether the defendant admitted the 
claim or part thereof and having discovered 
that ke did not, it dismissed the suits 
under O. IX, r. 8 ofthe Code of Civil Pro- 
cedure. 

The present suit is for pcssession of both 
these plots of land. The allegations are 
precisely the same as before except that 
here it is also stated that the “forcible and 
wrcngful possession of the portions of this 
abadi land” constitutes a tort and a ccn- 
tinuing trespass and that therefore the 
cause of action being a continuing one, 
the suit is maintainable. It is to be 
observed that the plaintiff still complains 
of the forcible and wrongful possession of 
the defendant. He still states that he has 
built a house on one part of the land and 
filled up the tank so far as the other 
portion is concerned. He also states, as 
before, that this has been dene in spite of 
his protest aud notice. 

The first Ccurt dismissed the claim 
under O. IX, r. 9, buttbe lower Appellate 
focurt leld that the acts ccmplained of 
gonstituted a ccntinuing trespass appar- 
‘ently within the meaning ofs. 23 of the 
Limitation Act, that the cause of action 
for the present suit was not thesame as 
the clauses of action in the previcus two 
suits ard that therefore the present suit 
was nct barred under O. IX, r. 9. The case 
war, therefore, remanded fcr irial cn the 
merits. 

lam clear that the lower Appellate Court 
is wrong and that the first Court is right. 
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It is, in my opinion, impossible to regard 
dispossession of the character complained > 
of in these suite as a continuing wrong. 
If that was so, it would be impossible ever 
to apply Arts. 142 and 144 of the Limita- 
tion Act. Of course dispossessicn is a 
trespass and in one sense a continuance of 
possessicn thereafter is a continuance of 
the original wrong, but that is not the 
meaning of s. 23. The Limitaticn Act 
must be read as a whole and due regard 
paid to its different provisions. It must 
clearly be construed in such manner that 
there is no conflict between s. 23 and 
Arts. 142 and 144. 

Complete usurpation of possession and™ 
occupation such as appears here and ecn- 
sequent dispcesession of the owner of the 
land ig a wrong which is complete frem 
the moment of the dispossession. It is not 
a continuing trespass of the character 
contemplated bys. 43. Consequently the 
cause of action in the present case is 
clearly the same as the causes of action 
in the two provious suits and therefore 
the present suit is barred by O. IX 1.9, | 

It was argued on bekalf of the respon- 
dent that since the land was in the abadi 
of the village, it constituted common village 
land and was communal land in which 
everybcdy had aright, and it was urged 
that trespass on communal land would be 
a continuing trespass. J am unable to 
accept this contention. Whether the land 
belongs to a community or not, if one 
person takes sole and exclusive possession 
of it, or some portion of it, and excludes 
all others who have a right to oecupation 
from possessicn, then the trespass is nota 
continuing trespass of the kind contem- 
plated by s. £3 but is dispossession of 
tke character dealt with in Arts. 142 and 
144. 

But apart frem tbat lam clear that the — 
villege abautis not communal land, Expres- 
sions like “common land” and “ccmmunal 
land” which are ured in connecticn with 
the Land Rerenue Act of these Provinces 
refer to land in which no person has a right 
io sole and exclusive occupation of any 
particular portion of it. Every member 
of the community to which the land belongs, 
cr in which they have an interest, has an 
equal right to the use of every equare 
inch of it. That is certainly not the case 
in the abadi. Persons entitled to plots of 
land inthe abadi are entitled, when they 
receive possession of it, to exclusive pos- 
session and are entitled to exclude every 
other member of the community from oc- 
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cupation. Therefore it is not communal 
land nor is it so dealt within any portion 

of ihe Central Provinces Land Revenue 
ch. 

It was argued then that however that 
may be with respect tothe site on which 
the hcuse has now been built, those con- 
siderations cannot apply to the tank. So 
faras that is concerned, it is communal 
and any right to obstruct taking of water 
from that tank constitutes a continuing 
trespass. Itis also suggested that every 
member of the village community has a 
right tothe use of the water of this tank. 
None of these facts has been pleaded 
and even if it had, there is a difference 
between obstructing a person from drawing 
water from a well, or from obstructing water 
from water course, or from preventing him 
from exercising a right of way, and from 
taking complete possession of an area otf 
land even if it happens to be under water. 
I need not therefore examine the cases cited 
by the learned Counsel for the respondent 
. which deal with undoubted cases of cons 
tinuing wrongs. None of them is in the 
slightest degree relevant to the facts of this 
case, 

The learned Judge of the lower Appellate 
Court has relied upon Kumari v. Adit 
Misir (1). But that case is clearly distin- 
guishable because the finding there was 
_that the cause of action in the second suit 
_was different from that in the former. If 
that had been the fact here, then of course 

, this suit.would not have been barred, but as 
Ihave said the cause of action here is 
identical with the causes of action in the 
previous suits. Consequently the decision 
of the Lower Appellate Court is wrong and 
that of the first Court right. 

The appeal is allowed. The decree of 
the lower Appellate Court is reversed 
and that of the first Court restored. Costs 
here and in the Courts below will be paid 
by the respondent. Counsel's fee Rs. 25. 


D Appeal allowed. 


(1).A I R 1926 All 34; 89 Ind. Cas, 374; L RE A 
198 Rev. $ 
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.CALCUTTA HIGH COURT 
Civil Rule No. 609 of 1938 
November 10, 1938 

B. K, Musuersaa, J. ; 
SURENDRA NATH BOSE-—PLAINTIPE 
— PETITIONER 
versus 
ASHUTOSH SAHA AND OTHERS— 
Oppcsife Party. 

Deed—Alteration — Alteration of instrument by 
person in lawful possession of 'it—It is void for 
enabling any person to sue on it or to defend himself 
— Alteration held not material and suit could be'based 
on it. j 

Whenever any instrument is purpesely altered by a 
person in lawful possession of it ina material part 
of it, the instrument is void for the purpose of enabl- 
ing any person to sue on itor to defend himself by 
using it asa direct defence depending on its obliga- 
tory force as an instrument. Master v. Miller (Ll, Gour 
Chandra Das v. Prasanna Kumar Chandra (2) and 
Haran Chandra v. Kishori Lal (3), relied on, [pe 
618, col. 2.] 

According to an agreement executed by vendor and 
vendee, the vendee was to pay the balance of the uñ- 
paid purchase money on the expiry of the time for 
preferring an appeal by certain person or if appeal 
was filed, upon its dismissal. The person who was 


in possession of the instrument, under an erronepue 


belief that the time for preferring appeal had expired, 
inserted a clause in the instrument by which. a time 


-limit was set for giving balance of unpaid purchase 


money. It was, however, provided that time was not 
of the essence of the agreement with regard to either 
of the stipulations : | 

Held, that the alteration made no material change 
as regards the rights of the parties or their legal 
position was notin & any way altered. The vendor 
was, therefore, entitled to sue on the instrument. 

O. Rulefrom the judgment of the Sub- 
Judge, First Oourt, Pabna, dated Janu- 
ary 28, 1938. 

Mr. Nirmal Chandra Chakravarty, 
the Petitioner. i 

Dr. Radhabinod Pal and Mr. Rabindra 


+ 
for 


_Nath Chowdhury, for the Opposite Party. 


Order.—Tkis is a Rule obtained by the 
plaintif-petitioner on an application under 
s. 25, Provincial Small Cause Courts Act, 
and it is directed against a decree of dis- 
missal passed by the First Subordinate 
Judge, Pabna, in Small Cause Court Suit 
No. 35 of 1937. The material facts may be 
shortly stated as follows: Two brothers 
named Kristo Das and Debi Das purported 
to own a house in the town of Pabna and 
they mortgaged the said house to one 
Asutosh Saba, the predecessor of the oppo- 
site party in the present rule on August 23, 


1929, to secure an advance of Rs. 2,000 


only. After this mortgage, Kristo Das sold 
his equity of redemption to his wife 
Arunprova. The mortgagore had a step- 
brother named Girish who claimed a third 
share in the mortgaged property and he 
started asuit for partition of his share in 
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This suit was dismissed by the trial Court 
as well as by the Appellate Court and 
Kristo Das and Debi Das were declared to 
be the I6 annas owners of the house in 
dispute, 

At about this time, there were negotia- 
tions between the mortgagee and the mort- 
gagors for sale of the mortgaged property 
40 ‘the former, the debtors having no other 
means of paying off the debt. On June 19, 
1933, a -kobala was executed by the two 
brothers, Kristo Das and Debi Das as well 
a8 by Kumudini (their mother) and 
-Arunprova, the wife of Kristo Das by which 
the mortgaged ‘properties were sold to 
“Asutosh for a consideration of Rs. 3,700 
‘only. The kobala recited that the mort- 
gage debt amounted to Rs. 2,650 and de- 
ducting that from Rs.3,700 which was 
settled as the price of the property, a sun of 
‘Ra. 1,050 was payable by the vendee to 
ithe vendors. As however Girish was threa- 
tening at that time to file a second appeal 
‘to this Court and the result of the litiga- 
“tion was still unkoown, the veadee paid 
only half of the balance of the considera- 
‘tion money amounting to Rs. 525 and 
retained the other half as deposit in his 
hands. it was stipulated in the kobala that 
af no appeal was filed by Girish, then on 
“the expiry of the period of limitation fixed 
for the filing of such appeals and even if 
an appeal was filed, then on that appeal 
“being dismissed, the balance of Rs. 525 
“would be paid ‘by Asutosh to Arunprova. 
“The vendors on the other hand agreed to 
carry on the litigation with Girish and pay 
‘all his- expenses, and in case he did not, 
the purchaser was given the option of carry- 
“ing on the litigation himself and he was to 
bë reimbursed for all the expenses which 
"he would have to incur for this purpose. At 
“the end of the document and after it was 
‘appaieatly finished, appeared a clause 
‘which read as follows : 

“Be it declared that the date of filing the-appeal 
has expired on June 17, 1937, and if within seven 
days from this date the balance of purchuse money 


is not paid, the document would be void and 
‘jinoperative:” 


As a matter of fact, however, an appeal 
“was duly filed by Girish and it was even- 
tually heard and disposed of by this Oourt 
on March 19, 1936. On February 22, 1937, 
the present plaintiff got two conveyances, 
‘one from Arunprova and the other from 
‘the three other vendors by which the claim 
‘of ‘the ‘vendors to the unclaimed purchase 
‘money was transferred tohim. It is on the 
‘strength -of this kobala that the plaintiff 
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has instituted the present suit and he has 
claimed asum of Rs. 700 representing the 
balance of purchase money and interest 
thereon under the terms of the kobala. The 
trial Court dismissed the suit on the sole 
ground that there was a material alteration 
in thekobala made atthe instance of the 
plaintiff or his predecessors and this in- 
capacitated him from founding a claim 
upon this document. It is the propriety of 
this view that has been challenged before 
me by the learned Advocate who appears 
in sapport of this rule. It seems to me that 
the law on-the point is perfectly wel- 


‘settled. As was laid down in Master v. _ 


Miller (1): 


‘Whenever any instrument is purposely altered 
by a person in lawful possession of it ina material 
part of it, the instrument is void for the purpose of 
enabling any person to sue on it or to defend himself 
by using ib as a direct defence depending on its 
obligatory force as an instrument.” 


Tho principle has been applied by this 
Court, in several cases: vide the cases in 
Gour Chandra Das v. Prasanna Kumar 
Chandra (2) and Haran Chandra v. Kishori 
Lal (3). The whole controversy therefore 
narrows down to this as to whether there 
was any material alteration in the docu- 
ment made by or atthe instance of the 
plaintiff or his predecessor which makes 
him incapable of enforcing any obligation, 
covenant or promise contained in the 
same. The Judge has held that the docu- 
ment was materially altered by interpolation 
of the clause at the end of the document 
which I have set out above and which is to 
the effect that as the date of filing the 
appeal by Girish had expired the balance 
of the purchase money would have to be 
paid within seven days, failing which the 
document would be void ‘and infructuous. 
Assuming that it was an interpolation, the 
question arises as to whether the rights and 
liabilities or the legal position of the parties . 
as ascertained by the original deed were a!- 
tered in a material way by the insertion of 
this clause. in my opinion the answer to 
the question must be given in the negative. 
The document clearly shows that it was 
the in:ention of the parties that the balance 
of the purchase money would be paid only 
if no appeal was filed by Girish or if any 
appeal was filed by him, when the said 
appeal was dismissed. As was held by the 
Oourts below, the clause mentioned above 
was based upon a total misapprehension. 
It was assumed wrongly that the time for 


(1) (1791) 4 T R 320; 2 R R 399;100 E R 1042, 
(2) 33 0813; 3 O LJ 363; 100 W N 783, 
(3) 50 O LJ 173; A I R 1929 Cal. 789, 
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filing the appeal had already expired and 
consequently the balance of the purchase 
money had become payable under the 
terms of the document itself. It merely 
laid down atime limit, namely seven days 
‘within which the money was to be piid 
though there was nosuch stipulation in the 
unchallenged part of the document. The 
original stipulation would seem to indicate 
‘that the money became payable as goon as 
the time for filing the appeal expired. The 
‘so-called alteration mentioned a period. of 
time within which it had to be paid. It 
was held, however, and that Tightly, by the 
Court in the previous litigation between 
the parties that the time was not of the 
essence of the agreement with regard to 
either of the stipulations. If that is so, I 
am unable to hold that the alteration made 
any material change as regards the rights 
of the parties or that their legal position 
was in any way altered. In my opinion, 
therefore, the plaintiff's case should not have 
been dismissed on this ground alone. 

There is one matter, however, which 
requires consideration before the plaintiff 
can be given any relief. It appears that 
it was the opposite party who carried on the 
litigation with Girish and eventually brought 
it to a successful termination. According 
to the terms of the kobala they were 
entitled to have the expenses incurred by 
them in connection with that litigation, 
and they also got a decree for coste against 
the plaintifi’s predecessors, As an assignee 
of an actionable claim, the plaintif could 
get the rights subject to -all equities that 
could be urged against the assignor. The 
‘Court, however, rejected this part of the de- 
‘fendants’ case on the ground that the de- 
fendants did not pay proper court-fee and 
the claim was beyond the pecuniary juris- 
diction of the Small Cause Court. I do 
not think that either of these difficulties 
‘was insuperable. If it wag beyond the 
Small Cause Court jurisdiction of the Sul- 
ordinate Judge, he could try the case as an 
ordinary money suit, and in any event, if 
the demand for set-aft was well-founded, it 
could have been allowed to the extent of 
the plaintiff's claim. The defendants might 
also have been called upon to pay proper 
court-fees upon the claim they made. In 
my opinion this part of the defendants’ case 
requires investigation. I therefore make 
. the Rule absolute and set aside the judg- 
ment and decree of the lower Appellate 
Court. The case-is sent back to the Sub- 
ordinate Judge in order that the defen- 
“danti” claimfor ‘set-off as madé in ‘their 
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written statement may be.considered and 
desided. [f tha Oourt thinks it necessary, 
it might allow the purties to adduce addi- 
tional evidence on the poiat. Tae Rule ia 
accordingly mada absolute. There will ba 
no order as to costs in this Rule. 


8. Rule made absol. te, 





NAGPUR HIGH COURT 
Second Appeal No. 49 of 1937 
December 16, 1938 

PoLLooK, J. 

SHREE VITHAL BHAGWAN 
MUNDIR og PUSHKARRAJ TuROUGH 
SARBARAKAR KESURA J—APPELLANT 
versus 
Pandit NARAYANRAO—RESPONDENT 

0. P. Tenancy Act (I of 1920) 3. 6—Tranafer by 
absolute occupancy tenant—Liability for either rent 
or damages for occupation between date of transfer 
and date on which itis avoided. 

In case of transfer of absolute occupancy holding, 
the original tenant ceases to be a tenant from the 
date of transfer, He is not, therefore, liable for the 
rent after that date. Whether the transferee is a 
tenant or not between tha date of the transfer and 
the date on which it isavoided, he is liable either 
for rent or for damages for use and occupation, 
Madhorao Govindrao v. Pannalal Mohanlal (2), 
and Raghoba v. Ragho (3', relied on. Sujansingh v, 
Sadasheorao, (1) referred to. 

8. A. from the appellate decree of 
the Court of the Second Additional District 
Judge, Hoshangabad, dated September |, 
1936, ia Civil Appeal No. 2-B of 1936, 
reversing the deGree of the Court of the 
20d Sabordinate Judge, Sacond Olass, 
Harda, dated January 11, 1936, in Civil 
Sait No. 35-B of 1935, SA g 


Mr. B. L. Gupta with Mr. J. Sen, for 
the Appellant. 

Mr. K. B. Ture, for the Raspondent. 

Judgment.—0j6 Kana was the tenant 
of an absolu'e occupancy’ holding which 
passed into the possession of the defend- 
‘ant in April 1931 by a compronise decree. 
The plaintiff, who is the landlord of the 
village, applied under s. 6 of the C.P. 
Tenancy Act to a Revenue Officer to fix 
the value of the holding and to put him 
in possession. Tne prise fixed by tha 
Revenue Officer wis deposited by the 
plaintiff and he was placed in possession 
in April, 1935. The present suit was 
brought by the plaintiff to recover Rs. 134 
which is the rent assessed on the holding, 
either as rent or as damages for use and 
occapation for the year 1934-35. The 
lower Appellate Court, differing fron the 
first Court, held that the plaintiff is 
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entitled to Rs. 134 as rent and has passed 
a decree for that amount, making it a 
charge on the purchase money which is 
said to be still in deposit. 

-The appellant relies on the decision in 
Sujansingh v. Sadasheorao (1) in which 
it was held that in such circumstances 
the: original tenancy continues until the 
transfer is either confirmed in favour of 
the transferee or acquired by the landlord, 
that the iransferee's position is neither 
that of a tenant nor of a transferee, that 
the landlord has no remedy against the 
transferee, and that his proper course is 
to sue the original tenant for rent. That 
view was not altogether accepted in 
Madhorao Govindrao v, Panna Lal Mohan 
Lal (2), where it was held that “the trans- 
fer is valid unless and untilitis avoided 
by the landlord in the manner and to the 
extent provided by s. 6,” and that the 
tenant loses his rights from the moment 
of transfer. In that case, where the 
transfer was nct avoided by the landlord, 
it was held that the transferee obtained 
a good title and became a tenant from 
the date of transfer. I respectfully agree 
with the view that the original tenant 
ceases to be a tenant from the date of 
transfer. He is not therefore liable for 
the rent after that date. Whether the 
transferee is a tenant or not between 
the date of the transfer and the date on 
which it is avoided, it seems tome clear 
that he is liable either for rent or for 
damages for use and occupation. In 
Raghoba v. Ragho (3), it was held that in 
such circumstances there would be an 
implied ‘agreemeut on the part of the 
transferee to pay for the use of the land 
and that his position was not unlike that 
of a tenant hclding over after the expiry 
of his lease. I therefore hold that, whe- 
ther the defendant was a tenant or not 
during this period, he is liable for Rs. 134 
‘either as rent cr as damages for the use 
und occupation. The amount was claimed 
in the alternative and an admission by 
Counsel during the argument in the trial 
Court that the plaintiff was not entitled 
to ask for compensation for use and 
occupation apparently based on the decision 
‘in Sujansingh v. Sadasheorao (1‘—would not 
be conclusive; the objection that no claim 
for rent would lie in the trial Court has 
been dealt with by the lower Appellate 
` (D ATR 1933-Nag. 205; 142 Ind. Cas. 358; Ind. Rul. 
(1933) Nag. 110. 

. (2; A 1 R 1938 Nag. 292; 177 Ind, Cas, 173; 1938 
NLIU2URN 191. 

(3) 14 CP LR 129, 
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Court which pointed out that as the tenancy 
came to an end when the transfer was 
avoided the parties do not now occupy the 
position oflandlord and tenant. 

Under s.6 (5) of the C. P. Tenancy 
Act where the holding is already morigaged 
or charged the Revenue Officer has to 
fix the value of any rightin it as if it 
were not mortgaged or charged, and the 
mortgage debt or charge becomes a charge 
on the purchase money in exoneration of 
the land. Under s. 9 the rent of an 
absolute occupancy holding is a first 
charge on the ho!ding, but apparently the 
rent for 1934-35, which is now claimed, 
was not a charge on the holding when the 
application was made to the Revenue 
Officer, and I doubt if it would be a charge 
on the purchase money. The plaintiff, 
however, is quite willing to accept a simple 
money decree. The decree of the lower 
Court will, therefore, be modified so as to 
Apart 
from this, the appeal fails and is dismissed 


with costs. Oounsel’s fee in this Gourt 
Rs. 15. 
D. Appeal dismissed. 


PATNA HIGH COURT 
Oivil Appeals Nos. 444 and 634 of 1936 
December 7, 1938 


Wort, J. i 
RAM LAL SAHU AND ANOTHER—- 
DEFENDANTS —ÅPPELLANTS 


versus 
Musammat BIBI ZOHRA AND otaers— 
PLAINTIFFA-— RESPONDENTS 

Lease—Construction—Tenancy held from month 
to month and not permanent and plaintiffs held 
entitled to eject defendants—Transfer of Property Act 
(IV of 1882), 2.53-A held had no application—Origin 
of tenancy known—It cannot be inferred from facts 
proved that tenancy was other than what it 
purported to be--Transfer of Property Act (IV 
of 1882), s, 53-4 —Rights under, nature of —Hvidence 
Act (I of 1872), s. 115—Scope of~Landlord and 
Tenant—Tenancy, nature of—Proof—Agreement 
creating tenancy not registered—No patta pro- 
duced—Admisaibility of agreement to prove that 
tenancy 13 permanent 

hen the origin of the tenancy is known, it is 
impossible to hold as a matter of inference from 
the facts proved that the tenancy is other than 
what it purports tobe. |p. 621, ool. 1.) 

In a suit for ejectment against tenants from 
certain land, the plaintiffs-landlords alleged that 
the defendants held the land under monthly tenancy 
under the: plaintifs. They also stated that notice 
to quit had been duly served. On the other hand, 
the defendants contended that they had a permanent 
tenancy and that inany case the plaintiffs were 
estopped, by reason of their conduct from con- 
tending thatthe tenancy was not permanent. The 
kabuliyat creating the tenancy was not registered 
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and, therefore, was not admissible to prove the 
defendants’ contention. The defendants derived their 
title from one G thus: A lease was granted to Gin 
1913. In 1915 G died leaving his brother B who took 
possession; in 1923B sold his interest to one 
H and in 1930H in turn assigned his interest to 
the defendants for a certain sum. The facts upon 
which the defendants relied for establishing their 
case of estoppel were that: the ground lease in 
1913 for building purposes, the sale of the house 
and land in 1923 and again ‘in 1930, There 
were two other facts which were relied upon by 
the. defendants: one was that in 1915 when G 
died his brother B took possession; and the 
other was that in 1919, four years afterwards, B 
executed an ijara deed in favour of 8 person. 
Again, the most important facts on which they 
relied’ were two agreements between them and 
the plaintifis in 1932 under which the defendants 
undertook not to construct a cha? on the house 
constructed onthe land and build a 
thatched roof: | 

Held, that the omissions or acts of the landlords 
before the defendants cameinto possession were 
not matters upon which the defendants could 
rely for establishing an estoppel. But assuming 
for the purposes of the case that those facts 
could be relied upon by the defendants, they 
did not amount to representations which caused 
the defendants to act in the way in which they 
did, so as to create an estoppel nor could itbe 
said that the compromise of 1932 could be des- 
cribed as an intentional ‘act or omission’ on 
the part of the landlord which led the defend- 
ants to believe that they had anything other 
than what they had already got; namely that 
under the Transfer of Property Act and the Registra- 
tion Act, the defendants, “in the absence of a 
contract tothe contrary", had an agreement or 
lease from monthto month within the mesning 
of s. 106 ofthat Act. There was no estoppel which 
would prevent the landlords from contending that 
what the defendants had got was merelya tenancy 
from monthto month; and the plaintiffs having 
given a validnotice to the defendants to quit, 
were entitled to eject the defendants. [p. 6:3, col. 2; 
p. 625, col. 1.] 

{Oase-law discussed | 

Section 53-A, Transfer of Property Act, gives the 
party relying upon it such rights which but for 
the Jack of some formality they would have under 
the written agreement, but it givesno more and 
doe, not give any right which the informal 
agreement would not give. [p. 625, col. 1] 

Section 115, Evidence Act, represents, or is the 
same as the law of estoppel in England. Sarat 
Chander Dev v. Gopal Chunder Laha (5), relied 
on, [p. 622, col. 2.) 

Where an agreement creating a tenancy is not 
registered and no patta in respect of the tenancy 
is produced, both on the ground that the 
kabuliyatis not registered and on the ground 
that there is no patta, the kabuliyat is inadmigsi- 
ble for the purpose of proving that the tenancy 
is permanent. 


O. As. from the appellate decrees of tLe 
Sub-Judge, Second Qourt, Gaya, dated 
April 21, 1936. 


h Mesers, P. C. Manuk and C. P. Sinha 
(in No. 444) and Khurshed Husnain, S. M. 
Hafiz and Syed Ali Khan (in No, 634), 
_for the Appellants. i 


only to 
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Messrs. Khurshed Musnain. 3 M. Hafiz 
and Syed Ali Khan (in No. 444) and P C. 
Manuk and Raj Kishore Prasad in No. 6345, 
for the Respondents. 

Judgment.—These are two appaals, one 
by the defendants and the other by the 
plaintiffs, in the following circumstances. 
The plaintiffs’ act was for an injunction 
to restrain the defendants from continuing 
an alleged breach of an agreement of 1932, 
alternatively for possession of the property, 
notice to quit having been served, The agree- 
ment of 1932 was in settlement of certain 
proceedings taken by the plaintifs under 
s. 107, Criminal Procedure Code. There it 
was alleged that there was a possibility of a 
breach of the peace, that the defen jants 
were not complying with the terms of their 
tenancy and of the agreement mentioned. 
Tke agreement, as I have said, was with 
regard to aroof, and it wag therein under- 
taken by the defendants that they would 
build a thatched roof with tiles and would 
not make a chat; this was to be done 
within fifteen days. 

The question that came to be determined 
by the trial Court and the Appellate Court 
was, first of all, whether there was a 
breach of the agreement of 1932; and 
secondly, whether the plaintiffs in the 
alternative were entitled to eject the 
defendants, The decision of the latter 
question depended upon whether the defen- 
dants had (as they alleged) a permanent 
lease or whether their tenancy was from 
month to month. Now, the issue as regards 
the tenancy has been decided against the 
plaintifis, the Judge holding from the facts 
that there was a permanent tenancy. As 
regards the other question, the Judge has 
held that there has been a breacu of the 
agreement. 

{ proprse in the first place to deal with 
the alleged breach of agreement of 1939, 
I might add at this stage that the case has 
been argued with great ability by Mr. 
Manuk on hehalf of the defendants and by 
Mr. Khurshed Husnain on behalf of the 
plaintiffs, so I find it unnecessary to reserve 
my judgment although the arguments have 
been long and detailed. With regard to the 
question whether the defendants had broken 
the agreement of 1932, I must make a 
further statement. It appears that the 
present defendants came into possession of 
the premises by an assignment of 1930, 
two years before the agreement, the breach 
of which is complained of. But tbe original 
tenancy was one of 1913 under an agree- 
ment or kabultyat which was unregistered 
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and therefore inadmissible in evidence to 
preve that it was a permanent tenancy. 
There was a statement in the Coart below 
that there was a patta, but that was not 
produced, Therefore both on the ground 
that the kabuliyat of 1913 was not registered 
and on the ground that there was no patia, 
having regard to the decision of the Fall 
Bench of this Court, the document which 
I have before me is inadmissible for the 
purpose of: proving the original tenancy of 
4913. It would be otherwise, if the correct 
view of the matter is that the document 
constitutes merely a tenancy from month 
to month. Under that document the 
predeceesor-in-interest of the defendant 
covenantedin these terms: 

uy declare and put in writing that I shall, in 
keeping with the terms of this kabuliyat, build a 
tiled straw thatched house and shop on the land 
taken in settlement.” i 

Now, it has been held in this case (and 
it is quite unnecessary to go into further 
detail with regard to the matter) that the 
intention of the parties was that the house 
or premises to be built by the defendants 
should be built in such a way as not to 
overlook these of the plaintiffs or to affect 
their privacy. It was the contention of the 
plaintiffs that there had been a breach of 
this understanding, and indeed the breach 
of the express terms of the agreement of 
1932, as I have already stated, was the 
reason for this action. Some fifteen days 
after the first agreement of January 12, 
1932, i e. on January 27, 1932, the 
parties came to another agreement. Perhaps 
it would be better to describe the second 
document as a statement to which both 
parties put their names. The terms were 
these: ` 

“The petitioners second party have completed the 
thatching of the house with tiles as promised in 
the petition filed on January 11,. 1932, (the date 
given should have heen January 12, 1932), and 
now the petitioner Akif Hussain, first party, has 
no objection whatsoever left in this connection. 
Therefore it is prayed that the case may be dis~- 
missed.” A 

“Jt really amounts to a compromise of 
the criminal case under s 107, Oriminal 
Procedure Code. What the plaintiffe said 
in this case was this that, although they had 
agreed on January 27, 1982, that the original 
terms of the 12th of the month had been 
complied with the defendant had surrepti- 
tiously broken the agreement by erecting 
a “roof” inside the building and under the 
tiled and thatched roof. What the defendants 
really. did was this, that whereas on the 
completion of the tiled and thatched roof 
they had a one-steried building, they 
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erected another roof (or as it has been 
described and wrongly described a ceiling) 
inside the building which converted it from 
one-storied into twe-atoried. They also 
opened a window which, according to the 
plaintiffs, gave on to the plaintiffs’ premises 
and affected their privacy. Now; there was 
some discussion as regards this window in 
the trial Court, but .it seems to me that 
the matter is disposed of by the statement 
of the learned Munsif who, in deciding 
Issue No. 7, says: 

“As regards the right of privacy, ‘the learned 
Advocate for the’ plaintifs said at the outset that 


for this he did not rely on any right beyond what 
he got by agreement.” : - 


If this matter had been pressed very 
seriously, which perhaps it cannot be having 
in the 
trial Court, I should have been inclined 
to remand: the case for the dstermination 
of the point which I shall indicate in a 
moment. a 

Now, it is quite clear that the agreement 
of January 12, 1932, had in fact in letter 
been complied with, as is clearly shown 
by the subsequent statement which was 
made by the parties in settling the 107 
proceedings. ` 'I'he only quastion thereforé 
to be determined is. whether by turning the 
building into a two-storied one the defen- 
dants had caused a breach of the agreement 
which they had entered into. Ib is’ per- 
fectly obvious, although perhaps it may not 


be necessary to decide it, that the intention | 
of the -agreement was that the privacy of 


the plaintiffs should not be affected, but I 
am clearly of the opinion that as a matter 
of law it cannot be said that the erection 
of a ceiling or floor or, it may be correctly 
described & roof inside the building, is 
itself a breach of the agreement.. Therein 
arise3 the point to which I referred a 
moment ago, namely whether having erect- 
ed the ceiling inside the house, turaing a 
one-storied ‘building into a two-storied 
one, and hiving thrown open a window on 
the east side which gave on to the plain- 
tiffs’ premises, the defendants had in fact 
broken the agreement and the whole 
intention cf the parties had been vitiated 
in that way? But having regard to the 
decision which, it seems to me, I am bound 
to come to on the other part of the case, 
it is unnecessary for me to decide that 
point. But if my decision on the other 
question is wrong, it seems to me necessary 
that the case be remanded for a determina- 
tion of the question whether a window had 
been made which overlooked the:plaintiffs’ 
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premises, and, if that be answered in the 
affirmative, whether thereby a breach of 
the agreement of 1932 had been caused. 

The other question is a much more 
Serious one. The question is, whether the 
plaintiffs were entitled to eject the 
defendants. Ifthe document of October 4, 
1913, the kabuliyat executed by Gajadhar 
Sahu, the predecessor-in-title of the defen- 
dants, be construed as creating a tenancy 
from menth to mcnth or if they have other- 
wise such a tenancy, then quite clearly the 
plaintifs having issued a valid notice to 
quit were entitled to eject the defendants. 
The defendants derived their title from 
Gajadhar Sahu thus. A lease was granted 
to Gajadhar in 1913. In 1915, Gajadhar 
died leaving his brother Bulkan who took 
possession; in 1923 Bulkan sold his 
interest to one Hira Sahu and in 1930 Hira 
Sabu in turn assigned his interest to the 
defendanis for asum of Rs. 2,461. Ifthe 
katuliyat is to be construed as creating 
a tenancy from month to month, the only 
clause which can be relied upon is this 
clause: 

“For the purpose of building a shop and house 


fixing the ground-rent at annas four a month, the 
annual ground-rent being Rs. 3," 


The pericd at which rent is payable has 
always been held to be evidence of the 
term of a tenancy. But I should hesitate 
before coming to the conclusion in this 
case that on the constructicn of the docu- 
ment itself it was a monthly tenancy, 
as the document is cettainly ambiguous, 
regard being paid to the words “the annual 
ground-rent being Rs. 3.” But the defen- 
dants did not rely on any such contention, 
naturally their contention being that they 
had a permanent lease. But, quite apart 
from the fact that no patta exists, I am 
prevented from relying upon this kabuliyat 
for holding that the defendants had a 
permanent lease for the reason thatit is 
unregistered, Mr. Manuk who appears on 
behalf of the defendants does not seriously 
dispute nor can he dispute that proposition. 
I am therefore thrown back, for the deci- 
sion of the case, on other grounds. Before 
I leave that branch of the case 1 would 
say that it is impossible, as Mr. Khurshed 
Hnenain argues, for this Court to come to 
the conclusion in the circumstances of the 
case that the defendants had a permanent 
lease, and for this simple reason that when 
the origin ofthe tenancy is known, as it is 
here, it is impcssible to hold as a matter of 
inference from the facts proved that the 
tenancy is other than what it purports to 
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be. And indeed Mr, Manuk does not seri- 
ously contend that on the facts of this case 
the inference should be drawn that the 
defendants had a permanent tenancy. But 
what he does contend here is that the laud- 
lords, in the circumstances of the case, are 
estopped from contending that the tenancy 
is other than a permanent tenancy. I have 
already stated some of the facts upon 
which the defendants rely for establishing 
their case: the ground lease jn 1913 for 
building purposes, the sale of the house 
and land in 1923 and again in 1930. There 
are two other facts which are relied upon 
by the defendants: one is that in 1915 
when Gajadhar died his brother Bulkan 
took possession; and the other is that in 
1919, four years afterwards, Bulkan exe- 
cuted an ijara deed in favour of a person 
whose name is irrelevant, Another fact is 
that in the earlier proceedings, the details of 
which it is perhaps unnecessary to state, the 
plaintiffs complained tothe predecessor of 
the defendants that in the building of their 
premises the defendants were encroaching 
upon the plaintifs’ land; and again, and 
perhaps the most important fact upon 
which the defendants rely, are there agree- 
ments of January 12 and January 27, 
1932. Mr. Manuk on behalf of the defen- 
dants contends that these facts in law 
constitute such a representation as is con- 
templated bys. 115, Evidence Act, and, in 
support of his contention, be relies upon a 
number of authorities or principles laid 
down in thcse authorities. 

The case most in his favouris a decision 
of this Courtin A. H. Forbes v, Hanuman 
Bhagat (1) where two questions fell to be 
considered by Jwala Prasad and Adami, JJ., 
first whether on inference drawn from the 
facts of the case there was in law a 
permanent tenancy: and secondly, whether 
to use the words of the learned Judges, 
“the sabsequent acts and conduct of the 
Jessor and „lessees converted the lease into 
a permanent one.” In deciding the first 
point, the following statement was made : 

“upon the facts in the present case and the lenss 
in question, we are not prepared to differ from the 
view of the Court that at its inception the lease 


was a permanent lease and not one from year to 
year. The respondents are on firmer ground on 


Issue No. 2.” 

Issue No. 2 being estoppel. The learned 
Judge there particularly referred to the fact 
that in 1907 before the foundations of 
permanent or pucca buildings were laid, the 
defendants applied for permission and they 

(1) 2 Pat. 452; 77 Ind, Oas. 32; AIR 1924 Pat, 
88; 4 PLT 414. 
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were given that permission. Comment was 
made that under the parwangis which had 
been given br the landlord, it appeared that 
the buildings had already bean completed 
and that the construction of those buildings 
was confirmed by the plaintiff, the landlord. 
There were a number of other facis, includ- 
ing the fact that n>bigher rent was claimed 
as a condition of the erection of these per- 
manent buildings, and the learned Judge 
summed up the position bv stating that 

“the plaintiff in . this case did not only acquiesce 
in the construction of the buildings in question 
by merely abstaining from interference, but he 
actually granted permission for erecting the build- 
ings.” 

“ur. Manuk then relies upon the obser- 
vations of their Lordships of the Privy 
Council, as expressed by Mr Ameer Ali, in 
A. H. Forbes v. L. E. Ralli (2), for his 
contention that there is an estoppel in this 
case. That was a case in which there was 
one possible construction of the lease (which 
incidentally was a registered lease), that 
it wasa tenancy from year to year. But, 
on the footing ofa letter written by Forbes’ 
agent that the lease wasin fact a perma- 
nent lease, their Lordships of the Judicial 
Committee of the Privy Oouncil held that the 
defendants were estopped from asserting 
' that the lease was not permanent. Mr. 
Manuk contends that although there may 
have been a definite specific statement in 
Forbes’ case (2), which their Lordships held 
to be an,esloppel, jet, estoppels are not 
confined to specific statements. For this 
contention he relies upon s. 115, Evidence 
Act, which provides: “When one person 
has, by his declaration, act or omission, in- 
tentionally caused or permitted another 
pereon”: in other words, it may be an act 
- or omission on the part of the landlord ; 
and, if he can show in this case that there 
has been an ach or omissicn upon which 
the defendants acted, then the landlords 
in this case, equelly as in Forbes’ case 
(2), would be estopped from agserting that 
the tenancy of his clients was not a perma- 
_pentone. Now, their Lordships in coming 
to their conclusion in Forbes’ case (2), 
made this statement at p. 186 of 52 Í. A. 178 
2). 
ie Munsif andthe District Judge have rightly 
held, in their Lordships’ opinion, that the state- 
ment in the letter of December 31, 1903, is a state- 
ment of fact and not an expression of opinion as 
contended by the plaintig.” 

Their Lordships then proceeded to rely 

(2) 52 I A 178; 87 Ind. Oas, 318; A I R 1925 
P © 146; 4 Pat 707; 6 P L T4041; 27 Bom. LR 
860; 49ML J 48; 41 OL J 543;L R6 APO 119; 
Po” W N 455; 30 0 W N49% 2 O WN 514 
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upon the decision in Ramsden v. Dyson 
(3) and repeated the well-known passage 
to which reference has been made in more 
than onecase. Mr. Manuk relies upon that 
passage which runs thus: 

“The rule oflaw applicable to the case appears 
to me to be this: Ifa man, undera verbal agree- 
ment with a landlord for a certain interest in 
land, or, what amounts to the same thing, under 
an expectation, created or encouraged by the land- 
lord, that he shall have a certain interest, takes 
possession of such land, with the consent of the 
landlord, and without objection by him lays out 
money upon the land, a Uourt of Equity will 
compelthe landlord to give effect to such promise 
or expectation. This was the principle of the decision 
in Gregory v. Mighell (4) and as I conceive, is open 
tono doubt.” i 

Now, it is quite clear that the defendants 
cannot rely on Ramsden v. Dyson (8), as 
the case before me is not a case in which 
the defendant 

“takes possession of such land, with the consent 
of the landlord, and upon the faith of such promise 


or expectation....... pawe lays out money upon the 
land.” 


There is another reason to which I shall 
ina moment refer for coming to the conclu- 
sion that Ramsden v. Dyson (3), is no 
authority forthe proposition put forward 
by Mr. Manuk. A. H. Forbes v. L, E. Ralli 
(2), taken asa whole, cannot be an- authc- 
rity in Mr. Manuk’s favour as the decision 
must be confined tothe facts ofthat case 
and they were that there was a representa- 
tion of fact and the party bad acted upon 
it, But here Mr. Manuk says there was an 
“act or omission” undér s. 115, Evidence, 
Act. I should like to observe that their 
Lordships of the Judicial Committee of -the 
Privy Council have stated thats. 115, Evi- 
dence Act, represents, or is the same as 
the Law of Estoppel in England : see Sarat 
Chander Dey v. Gopal Chunder Laha (5). I 
would now like to refer to one or two 
other cases in passing. Reference was 
made to Promada Nath Roy v. Srigobind 
Chowdhry (6). It will be observed, howe 
ever, that that was not a case of estoppel 
but a casein which the Court presumed 
that in the origin the lease was intended 
to be permanent. Reliance has also been 
placed on certain observations of Rankin, 
C. J. in Kamal Kumar v. Nanda Lal (7). 
There the origin of the tenancy was uL- 
known : it could be traced back for about 
hundied years, rent had not been enhanced 

(3) (1865-66) 1 H L 129; 12Jur. (N. s.) 506; 14 
W k 926;149 RR 513, 

(4, (lell) 18 Ves. 328; 11 R R 207. 

(5) 20 296; 19 I A 203; 6 Sar. 224 (PO). 

(6) 32 O 648; 9 OW N 463. i 

(7) 56 O 738; 116 Ind. Cas. 378; AI R 19:9 Cal. 
37;33 O W N 211; Ind. Rul. (1929) Oal' 474. 
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at least for forty years, certain small 
houses or huts had been built upon the 
land, the land had been used for resi- 
dential purposes but {he Court declined to 
draw the inference that there was a per- 
manent tenancy. The observation of Sir 
George Rankin upon which Mr. Manuk 
relies is that the erection of the building 
was a notice to the landlord that a perma- 
nent tenancy was claimed; and it is con- 
tended in this case tkat the erection of 
more permenent buildings after the kutcha 
buildings had been pulled down was also a 
notice tothe Jandlords in this case thata 
permanent tenancy was created. Now, it is 
a remarkable fact that apart from A. H. 
Forbes v. L. E, Ralli (2) and the decision 
reported in A. H. Forbes v. Hanuman Bhagat 
(1), to which reference was made in the 
early part of my observations, there is no 
decision in which this rule of estoppel has 
been applied. Itis not conclusive of the 
fact, “but it does seem to indicate the difi- 
aan of holding that the landlord is estop- 
ped. 
The facts upon which Mr. Manuk relies, 
for his contention that the landlords in 
this case are estopped. I have already 
teferred to and do not propose to state 
them again. It must be noticed that apart 
from the agreements of 1932, all the “acts 
or omissions” which are relied upon took 
place years before the present defendants 
came into possession. It is difficult, indeed 
it is impossible, I think, to conténd that 
the fact that Gajadhar’s brother Bulkan 
‘took possession in 1915 when Gajadhar died, 
“and the omission of the landlords to take 
any action can be treated as a representa- 
tion by the landlords causing the present 
defendants to believe that the then holder 
of the land had ‘a permanent tendency ; 
and it seemsto me equally impossible to 
contend that the present defendants in any 
way acted upon such belief in the year 
1930 when they took possession of the land. 
‘A ‘building was already on the land and it 
cannot be said therefore that the defendants 
built upon the land acting upon the 
representations of the landlord. In my judg- 
ment, quite clearly the omissions or acts of 
the landlords before the present defendants 
came into possession are not matters upon 
which the defendants can rely for estab- 
lishing an estoppel. But, I will assume for 
tLe purposes of the case that those facts 
“can be relied upon bythe present defend- 
ants, that is to say, thcse facts and circum- 
stances prior to the defendans’ possession 
may be relied upon for what they are 
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worth by the defendants. The facts must 
be examined, the first being the lease of 
1913 which was a building lease. It is 
impossible to hold that being a building 
lease it was necessarily a permanent lease 
or that being granted a building lease the 
defendants were entitled to believe that it 
was a permanent lease. They knew what 
they had. They had the document of Octc- 
ber 4, 1913, and they knew what sort of 
right they had The fact that Bulkan, the 
brother of Gajadhar, took possession is quite 
equivocal. The landlords might or might 
not have insisted upon the possession of 
the land being given up by Bulkan, but in 
no sense could it be said that the non- 
intervention of the landlord was a repre- 
sentation giving the defendants a permas 
nent right in the property: see Kamal 
Kumar v. Nanda Lal (7}. The fact that 
the landlord stood by in 1919 when Balkan 
executed the ijara deed is also equivocal. 
Bulkan was transferring such interest ag 
he had, andit was the ijaradar’s look-out 
as to what he got under that transaction. 
The transfer in 1923 and again in 1930 must, 
in my judgment, be looked atin the same 
light, It was on these facts and similar facts 
that the Oalcutta High Court declined to 
infer that the tenancy there under con- 
sideration was of a permanent character. 
I refer to this decision as Mr. Manuk 
argues that the maiters to be taken into 
consideration for coming to a conclusion 
whether onits proper construction a tenancy 
is a permanent one or not, are the same 
considerations which apply to the question 
whether in this particular case an estoppel 
is established. 


Mr. Kburshed Husnain appearing on 
behalf ofthe plaintiffs relies on the other 
hand upon the well-known case in Lala 
Beni Ram v. Kundan Lall (8). There the 
defendants failed to establish equitable 
estoppel. The land in that case had been 
let to five tenants for the purpose of con- 
structing thereon a saltpetre factory at the 
annual rent of Rs. 23. The saltpetre factory 
had been ccnstructed, but in course of 
time it got into astate of disrepair or was 
demciished, and then other buildings 
were erected and the defendants spent 
several thousandsof rupees on those build- 
ings. The plaintifis instead of objecting 
or prohibiting (it was alleged), induced the 
defendants and their ancestors to build. 
Their Lordships of the Judicial Committee, 
reversing the decisions of the Courts in 


(£) 21 A 496; 26 I A 58;7 Sar, 523 (P 0) 
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rule of equity made in Gopi v. Bisheshwar 
(9), was inadequate ; and that in order to 
raise a case of equitable estoppel, 

“it was incumbent upon the respondents to show 
that the conduct of the owner, whether consicting 
in abstinence from interfering or in active inter- 
vention, was sufficient to justify the legal infer- 
ence that they had by plain implication contracted 
that the right of tenancy, under which the lessees 
originally obtained possession of the land, should 
be changed into a perpetual right of occupation.” 

In referring to Ramsden v. Dyson (3) 
Lord Watson repeated the words of the 
Lord Chancellor to this effect: 

“Jt follows as a corollary from these rules, or 
perhaps, it would be more accurate to say it forms 
part of them, that if my tenant builds on land 
which he holds under me, he does not thereby, in 
fhe absence of special circumstances, acquire any 
right to prevent me from taking possession of the 
land and building when the tenancy has deter- 
mined. He knew the extent of his interest, and it 
was his folly to expend money upon & title which 
he knew would or might soon come to an end. 

- Mr. Manuk agrees that this decision lays 
down the proposition that mere acquies- 
cente is not enough. What is there in the 
case before me other than acquiescence ? 
There is the acquiescence or standing by, by 
the lardlords when Bulkan the brother of 
Gajadhar tok possession; there is acquies- 
cence or standing by when he executed the 
ijara deed; and there is the same wien 
there was a transfer to Hira Sahu and to 
the defendants. The only additional cireum- 
stance is the agreement of 1932, I held and 
. I still hcld that even assuming that acquiee- 
cence by tke landlords up to 1930 were 
facta upon which a party could otherwise 
rely, no reliance could be placed upcn them 
by the precent deferdants because they do 
not amcunt tos representation to them or 
their agent. But assuming they do, there 
is notbing, as 1 have said, but mere acquies- 
cence or standing by, and the agreement of 
1932 adds nothing to, bit conditions the 
terms under which the defendanle are pre- 
sumed to have gone into possession. TLere 
acts or cmissions are not clear representa- 
tions which caused the defendants to act in 
the way they did. Their actions such as 
they were, that is to say, tle building 
operaticns, are referable to the agreement 
which they believed entitled them to build, 
and not to any representaticn by. the 

laintifie. f 
3 I now pass on to the well-known deci- 
sion in Anff V. Jadunath Majumdar (10) 

(9) A WN (1885) 100. an 

(10) 58 1 A. 91 at p. 103; 131 Ind. Cas 762; AIR 1¢3h 
PO79; EB O 1235, 60M L J 538; 33 L W £86; 53 © L 
.3 359; 35 OW N 55C; 15 RD 353; 8. O WN 739; 
(1931) M WN 480; Ind. Rul (1931) P O 154; 83 Bom. 
LRB 913 (P 0) i i oa 
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which Mr. Manuk contends is not an 
authority against him. This decision has 
been applied in this Court by my brothers 
Agarwala and Varma in Maina Sahu v. 
Balak Das (11). I make no further reference 
to that authority because I agree that the 
facts in-that case are almost precisely simi- 
lar to the facts in Ariff v. Jadunath Majum- 
dar (10). In Ariff v. Jadunath Majumdar 
(10) the defendant had taken possession of 
the land on the understanding that he was 
to get a permanent lease. He proceeded to 
build structures of a permanent character 
upon the land, and then apparently made 
a request tọ the landlord to give him a 
permanent lease wbich he had contracted 
for; there was an agreement that he should 
have a lease for five years. In the result 
the landlord brought an action against 
the tenant to eject him. The plea was 
taken and accepted that there had -been 
part performance of the agreement, or that 
there existed an equitable estoppel. Lord 
Russell in delivering the judgment of their 
Lordships of the Privy Council, referred to . 
the fact (which I have already stated in the 
earlier part of my judgment) that both the 
cases In Ramsden v. Dyson (3) and Gregory 
v. Mighell (4) were cases in which dcctrines 
of part performance in contradistinction to 
estoppel were pleaded, and pleaded in suits 
in the Court of Chancery for specific per- 
furmance. They had nothing to do with 
the facts of the case before the Privy Coun= 
cil. Lord Russell, in the course of his judg- 
ment, in referring to the facts, said this at 
p. 103 of Ariff v. Jadunath Majumdar (10). 

“In truth this case, when the true facts are 
appreciated, is simple enough. The acts of the res- 
pondent are all referable to a verbal contract which 
was enforceable against the appellant at the time 
when the respondent's expenditure was incurred, 
and for long afterwards, Unfortunately for the 
respondent, he allowed his rights to enforce his 
contract:to become barred, with the result that he 
can only resist the appellant's claim to possession 


by seeking toestablish a title, the acquisition of 
which is forbidden by the statute.” 


And in referring to A. H. Forbes v. L. 
E. Halli (2) Lord Russell stated that “that 
decision was based upon an estoppel 


grounded upon a statement of fact.” Mr. 


Manuk rightly contends that the difference 
between Ariff v. Jadunath Majumdar (10) 
and the case before me is tnatin that case 


“there was an oral agreement of lease and 


in this case there is an agreement which 
cannot be used in evidence as it was 
nul executed in accordance with law. i fail 
to see what difference in the proper appli- . 


(11) AIR1938 Pat, 435; 177 Ind. Oas. 522; 19 P 
LT 791; 11 R P 151; 4B R 829, 
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cation of the principle those facts make. 
Indeed when the cases are examined, they 
seem to bear a strikiag resemblance toone 
another. I have already stated and repeat 
that Mr. Manuk strongly relies upon the 
agreeaments of January 12 and 27, 1932. 
Ib is impossible to contend that those 
agreements constituted any repressen- 
tation, because what was allowed by those 
agreements was referable to the interest 
which the defendants already had, namely 
the unenforceable lease. Indeed, the agree- 
ments rather restricted than enlarged the 
To putit shortly, they 
were agreements which kept the defendants 
within the confines of the original agree- 
ment of tenancy. I fail to see any repre- 


sentation by ‘act or omission’ by the land- 


lord nor can I say that the compromise of 
January 27, 1932, can be described ae an 
intentional ‘act or omission’ on the part of 
the landlord which led the defendants to 
believe that they had anything other than 
what they had already got namely that 
under the Transfer of Property Act and the 
Registration Act, the defendants “in the 
absence of a contract to the contrary”, 
had an agreement or lease from month to 
month within the meaning of s. 100 
of that Act. I have so heldin Amrit 
Bibi Salima, Second Appeal 
No, 460 1935 in which it was decid- 
ed that s. 106, Transfer of Property 
Act, in using the words “In the absence 
of contract or local usage to the con- 
trary,” referred to a contract with regard 
to that parvicalar matter, that is to say, 
the term of tenancy. 1 cannot see in this 
case any estoppel which would prevent the 
landlords from contending now that what 
the defendants have got is merely a tenancy 
from month to month and the plaintiffs 
having given a valid notice to the defend- 
ants to quit are entitled to eject the defend- 
ants. Nor does s. 53-A, Transfer of Property 
Act, help the defendants. Taat section 
gives the party relying upon it such rights 
which but for the lack of some formality 
they would have, under the written agree- 
ment, but it gives no more and does not 
give any right which the informal agree- 
ment would not give. Mr. Manuk referred 
me to the order passed in Maina Sahu v. 
Balak Das (11) but I can make no such 
order. 

The result is that the plaintiff's appeal 
is allowed, but having regard to my deci- 


..sion that it might be necessary to remand 


the defendants’ appeal for the determina- 
tion of the question 1 referred to in the 
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earlier part of my judgment, I make nd 


order as to costs. The defendants have 
leave to appeal. 
D. Appeal allowed. 


LAHORE HIGH COURT 
Second Appeal No, 116 of 1938 
October 31, 1938 
Busnes, J. 
FAZAL KARIM AND OTHERS—PLAINTIRRS— 
APPELLANTS 
versus 
ALLAH RAKHA AND OTHERS—DEFENDANT3 
— RESPONDENTS 

Custom (Punjab)—Awans of Pura Neka—Widow — 
Alienation of ancestral property—Widow inheriting 
entire estate of husband takes life estate. 

Awans of Pura Neka are governed by custom. 
According to custom when a widow of a collateral 
inherits the entire estate of her husband, she takes 
only a life estate and an alienation by her of the 
ancestral property can be challenged by other 
collaterals. Nur Muhammad v. Khuda Bakhsh 1), 
relied on. 

8. A. from the decree of the District 
Judge, Sialkot, dated November 4, 1937, 

Mr. Achhru Ram, for the Appellants. 

Mr. Shamair Chand, for the Respone. 
dents. 

Judgment.—The following pedigree- 
table will be useful for the purposes of 
this case: 


ALLAH DITTA 
. . | 
| | | 
Allah Wasaya Sultan Ali Fazal Karim, 
E widow (plaintif No, 1.) . 
Allah Rakha Musammat 
Shah Bibi 


(defendant No. 2.) 


l 
Mohammad Ashraf Ali 
(plaintif No. 3). 


Ali abber 

(plaintiff No. 2.) 
The plaintifis sued for a declaration 
that certain mortagages effected by 
defendants Nos. 1 and 2 in favour of 
defendants Nos. 3.and 4 shall not affect: 
their reversionary rights. The suit was 
dismissed by the trial Qourt and the 
decision was affirmed on appeal by the 
learned District Judge. The plaintiffs have 
preferred a second appeal supported by 
a certificate on the following question of 
custom: 

“ Whether an alienation of ancestral property by the 
widow of a collateral can be impeached among the 
Awans of Pura Neka in Sialkot?" 

The alienation in dispute was made by 
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Musammat Sbah Bibi and Allah Rakha. 
The learned District Jndge has, however, 
granted a certificate relating to alienation of 
ancesiral property by the widow only. 
Consequently this is the only point which 
can be considered in this appeal. The 
learned District Judge seems to have been 
under the. impression that the property in 
dispute had been held to be non-ancestral 
by the trial Court. As a matter of fact the 
trial Court had found the property to be 
ancestral. The question is, however, not very 
material ncw as we are concerned only with 
the alienation by the widow. The learned 
District Judge has given a finding that it 
was not proved that there was.any restric- 
tion on the alienaticn of the property in 
dispute according to custom inasmuch as 
the property was situated in Sialkot City. 
He has not decided the question: of 
necessity and consideration. 
The learned Counsel for the appellants 
contended that the plaintiffs being mem- 
bers of an agricultural tribe (Awans) 
should be presumed to be governed by 
custom, that there is evidence on the record 
to support the custom and that, in any case, 
as Musammat Shah Bibi had inherited the 
entire property of her husband, Sultan Ali, 
ere is a presumption that she took only 
a limited estate and therefore the plaintiffs 
Were entitled to impeach the mortgage at 
least to the extent of her share. The 
plaintiffs, for - some reason or other, do 
not appear to have produced any 1iwaj-i-am 
in this case; but there is a judgment of. the 
year 1908 relating to -awans of Pura Neka 
where the parties reside which supports 
the plaintifis. That-judgment was given 
in a suit of a similar character based on the 
customary right to challenge alienation of 
ancestral land. It is -true that no finding 
on the question of custom was actually 
recorded but it appears that the custom was 
not disputed. The plaintifis have also 
produced oral evidence to the eflect that 
Awans of Pura Neka are governed by 
custom in the matter of alienation. The 
defendants have not produced any evidence 
woith the name in rebuttal. Musammat 
Shah Bibi has stated asa witness that she 
was full owner of the property inherited 
by her. But her bald statement cannot 
be held to be svfficient to establish the 
fact. It was held in Nur Muhammad v. 
Khuda Bakhsh (1) that when a widow 
inherits the entire estate of her husband 
the presumption is that she takes only a 


(1) 125 P R 1916; 34 Ind. Cas, 135; A I R 1916 Lah. 
10; 49 PL R 1917, $ 
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life-estate. In the present instance it will 
appear frcm the deed of mortgage and the 
pedigree table that Musammat Shah Bibi 
bad inherited the entire estate of her 
husband. No explanation has been offered 
for her doing so if the parties were govern: 
ed by Muhammadan Law. Inthe circum- 
stances it seems to me that Musammat 
Shah Bibi must be held to have inherited 
only a life estate in the house in dispute. 
The learned Counsel for the respondents 
urged that even if the parties were govern- 
ed by custom in the matter of succession, 
that would not necessarily show that they - 
are governed by custom in the matter of 
alienation also. This contention is correct 
as far as it goes, but does not help the 
respondents in the circumstances of this 
case. For, if Musammat Shah Bibi has 
only a life-estate it follows that she cannot 
alienate property except perhaps for 
necessity if that is permitted by custom. 
The property is situated in Pura Neka 
which is now said to be a part of Sialkot 
town, But this' fact also does not appear to 
be material in view of the finding that 
Musammat Shah Bibi kas only a life estate 
in the property. On the above findings I 
am of opinion that the plaintiffs were 
entitled to challenge the alienation to the 
extent cf Musammat Shah Bibi's sharein 
the properiy in dispute, as she has only a 
life-estate therein. [ accordingly’ accept 
the appeal and remand the case to the 
learned ‘District Judge for re-decision after 
recording findings on the remaining issues. 
arising in the case. Stamp on appeal will.- 
be refunded; other costs will follow final 
decision. Parties are directed to appear 


before the learned District Judge on 
November 15, 1938. : ' 
D, Case remanded. 
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CALCUTTA HIGH COURT 
Appeal No. 98 of 1938 
March 28, 1934 
R. O. Mitrer anp Biswas, JJ. 
Khajeh SAJIDULLA AND GTBERS— 
APPELLANTS 
versus 
K. HABIBULLAH AND ofHERS—_ 
RESPONDENTS 

Res judicata —Held previous decision though not 
res judicata acted asa binding precedent — Muham- 
madan Law— Successive life-estate~Grant of. 

Held, on facts that the previous decision as report- 
ed in 121 Ind. Cas. 236, although not res judicata was 
certainly a binding precedent. The right to receive 
the monthly allowance had passed to the mortgagees 


1939 
and the plaintiffs were not entitled to receive any 
portion thereof. 


The Muhammadan Law does not favour the grant of 
successive life-estates. 


Messrs. Atul Chandra Gurta, Bhupendra 
Nath Roy Choudhury, Prakash Chandra 
Pakrashi and Satis Chandra Choudhury, for 
the Appellants. ji 

Dr. Sarat Chandra Basak and Messrs. 
Bankim Chandra Banerji, and Rama Prasad 
Mukherji, for Defendants Nos. 2 to 4 and 1, 
respectively. - 

Messrs. Jogesh Chandra Sinha and 
Abinash Chandra Bhattacharji, for the Res- 
pondents. En a . . 

Judgment.—The claim in the suit out 
of which this appeal arises is Rs. 5,100, 
made up of a sum of Rs. 4,770 being the 
arrears of allowance from Baisakh, 1326 B, S. 
(April 1919) to Chaitra 1337 B. S.(March 
1931), payable by the Nawab Bahadur of 
Dacca under two documents dated August 
26, 1881, and September 17, 1881, to be 
referred to hereafter as the agreements of 
1881, and Rs. 330 being damages for deten- 
tion of the money. The question is whether 
the plaintiffs cr defendants Nos. 2 to 4 (the 
Roy defendants) are entitled to this sum. 
The Nawab Bahadur of Dacza at one stage 
appesred to side with the plaintiffs, but 
ultimately adopted a neutral attitude, as he 
should do, and his only concern was that 
heshould not be made liable to pay twice 
over -in the events which had happened 
since the institution of the suit: [In the 
plaint, many allegations - were made and 
quite a number of questions raised, but 

‘before us, the appealis confined to a few 
points Gepending entirely upon the construc- 
tion of the said agreements of 1881 and of 
the two judgments delivered by the Judicial 
Committee of the Privy Council in Soleman 
Quadir v. Salimulla Bahadur (1) and in 
Habibullah Saheb v. Janaki Nath Roy 
(2). The plaintiffs have lost in the lower 
Oourt and have accordingly appealed before 
us. 


The material facts are these: On May & 
1846, nearly all the members of the Nawab 
family of Dacca executed a towliaiama by 
which they purported to create a wakf in 
respect of four properties. Sir Abdul Gani 
was appointed the first mutaualli. ‘The 
purpose of the wakf was to provide for the 


(1) 49I A 153; 69 Ind, Cas. 138; A IR 1922 P O 107; 
49 O 820;37 O LJ56; 3LMLT 79,4 UPLR(P 0) 
70, 43 M L J 385; 24 Bom. L R 1257; 270 W N 101; 21 
ALJLE O). 

(@)510 LJ 131; 121 Ind. Cas. 236; AIR 1930P 0 

.88; Ind, Rul. (1930) P O 44; 31 L W 317;34 OWN 
313; 56 M L J 252 (P O). ; 
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wakifs and their descendants and thé 
ultimate gift tothe poor and the destitute 
was illusory (Ex 5-B, p. 31). This wakf 
will hereafter be called Dhan Bibi’s wakf 
and towliatnama as Dhan Bibi's towilatnama. | 
There was another wakf created on Septem- 
ber 11, 1068, by Sir. Abdul Gani in 
respect of his self-acquired properties with 
the same purpose in view, but that wakf 
ia not material for the purposes of the 
suit, This wakf will hereafier be called Sir 
Abdul Ganis wakf. -After relinquishment 
of office by Sir Abdul Gani, his son Nawab 
Asanulla became the mutawalli in respect 
of both these wakfs. In 1880, however, 
disaffections among the members of the 
Nawab family cama to a head, and in that 
year, some of them instituted a suit, being 
No. 189 of 1830, against Sir Abdul Gani 
and Nawab Asanulla as principal defend- 
ants, the other members of the family, quite 
a large number, being joined as pro forma 
defendants. The plaintiffs of the said suit 
claimed on account of the profits of the 
properties included in both Dhan Bibi's 
wakf and Sir Abdul Yani's wakf, from Sir 
Abdul Gani and Nawab Asanulia on the 
footing that the properties were still secular 
and ths principal defendants were mere 
managers. In para. (6) of the plaint, Dhan 
Bibi's towliatnama was attacked (Ex. 5-B, 
p. 39). This suit was compromised in 1881. 
In form the suit was withdrawn on the basis 
of an agreement among all the persons 
then having interest in the litigation. The 
memorandum of agreement was executed on 
August 26, 1831 (Ex. 5B, Part II, p. 1), 
and according to its terms Sir Abdul Gani 
and Nawab Asanalla executed on Septem- 
ber 17, 1881, a document called the 
deed of agreement which is a counterpart 
of the said memorandum of agreement. 
This memorandum of agreement is the 
principal document for consideration in this 
appeal. 

It is only necessary to notice at this stage 
the principal terms of this memorandum of 
agreement. The pro forma defendants 
were transferred to the category of plaint- 
iffs, and they also joined in executing the 
document with the original plaintiffs. All 
charges of fraud made against Sir Abdul 
Gani and Nawab Asanulla were withdrawn ; 
Dhan Bibi's wakf and Sir Abdul Gani’s 
wakf were admitted as valid and binding 
wakfs (cl. 4); the parties signing the agree- 
ment admitted that they had no claim or 
interest in the properties in the possession 
of Sir Abdal Gani and Nawab Asanulla, 
whether registered in their names oria the 
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names of others (cl.3); Nawab Asanulla 
“by virtue of the power vested in him as 
mutawalli” agreed to increase the 
allowances of the members of the family 
and to distribute Rs. 1,33,084-11 0 annually 
from the income of tha wakf properties to 
the persons mentioned in Schs. C and D 
of the document in accordance with such 
proportions as might be determined by a 
committee of four male members of the 
family, and on the accounts being fixed, 
Nawab Asanulla was within a fortnight 
thereof to execute in favour of each 
individual whose name appeared in Schs. © 
and D, an ‘agreement securing the allow- 
ance (cls. 6 and 7). On the death of any 
of such persons the allowance payable to 
him. was to be distributed amongst his or 
her, heirs and residuaries in such prc- 
portions as the family council would 
determine (cl. 11). The persons mentioned 
in Sch. O were tose who were to have 
their allowances frcm the income of the 
properties described in Sch. A of the 
document, being the properties made wakf 
eas Bibis ‘towliatnama of May 8, 
1846, 

- :Itis admitted that Khajeh Abdul Majid 
alias Hola Mia, the predecegsor-in-interest 
of the present plaintifs, was a descendant 
.of.a person mentioned in the said Sch. O, 
‘and was entitled to a.monthly allowance of 
Rs, 187-8-0,. out:.of ‘the income of the 
properties included “in Dhan Bibis wakf. 
It appears.that in 1906 he with three other 
persons, Khajeh Abdul Khalek, Syed 
Karimulla and Khajeh. Abdul Rashid, who 
shad similar rights to money allowance, 
-borrowed Rs. 18,000 from defendant No. 2, 
:‘Raja Janaki Nath Roy, and from Roy 
Bahadur Sita Nath Roy, the father of 
defendants Nos. 3 and 4. The said loan 
was secured by a mortgage dated April 20, 
1906, which the lenders took in the name of 
Jogendra Nath Roy Ohoudhury, a son of 
Raja Janaki Nath Koy (Ex. l»Part II, p. 35). 
‘The recital in the mortgage instrument is 
‘that the mortgeagors had between them by 
inheritance 17 gandas 1 kara 6 jobs 4 dantis 
34} renus share in the four properties 
described in the Schedule to the instrument 
(the self-same properties as were included 
‘in Dhan Bibi’s wakf), but that according 
-to the practice in the family, the properties 
were under the managemeut and control 
of Nawab Khajeh Salimulla Bahadur and 
the mortgagors Lad been receiving every 
month sums of money from the said Nawab 
_Behadur on suspense acecunt. The 
monthly allowance that was being received 
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by Khajeh Abdul Majid is stated to be 
Rs. 1é7-t-0. For the loan, the “right, title 
and interest of the mortgagors inthe said 
four properties and their 17 gandas1 kara 
odd ‘share, therein tegether with all the 
interest appertaining thereto,” were made 
security. Raja Janaki Nath Roy and Roy 
Bahadur Sita Nath Roy brought a suit on 
December 22, 1908, to enforce their mort- 
gage. Khajeh Abdul Majid was then dead, 
and 1l persons, that isto say, his widow 
and sons and daughters, who would be his 
heirs under the Muhammadan Law, were 
made parties defendants. One of them was 
his daughter Ahammadi Khanum. She is 
plaintiff No. 3 in the present suit. Another 
daughter who was a party defendant in the 
mortgage-suit, -was Hasahaini Khanum. 
She has since died, and her heirs, viz. ker 
son Syidulla,and her husband, Aminulla, 
are plaintiffs Nos. 1 and 2, respectively, inthe - 
suit before us. The final decree in the 
mortgage suit was passed on May 3, 1910, 
(Ex. 4, Part IL p. 70}, and at the sale in 
execution thereof the mortgagee-decree- 
holders themselves, thatis the Roy defend- 
ants, purchased the mortgaged properties. 
The sale certificate is at p. 263 cf Part II, 
Vol. 20f Ex 5-B. 

The second chapter in the story now 
begins with two suits brought by the. Roys 
on May.-24, 1916, and May 31, 1916, 
respectively, against the then Nawab of 
Dacca, Nawab Khajeh Habibulla. There 
was no other defendant to these sults, in 
which the..plaintifis claimed possession of 
17 gandas. 1 ‘kara odd share of the four 
properties inclnded in the ‘mortgage and 
purchased by them at the court-sale. Two 
suits were. brought, one in the Oourt at 
Dacca and the other in the-Oourt at Barisal, 
because three of the properties were. 
situate in the District of Dacca and the 
fourth in the District of Backerganj. The ~ 
Barisal suit was later on transferred to 
Dacca and consolidated with the suit 
pending there. Both the suits were dis- 
missed by the Subordinate Judge on 
September 12, 1924, and two appeals, being 
First Appeals Nos. 289 and 290 of 1924, . 
were lodged in the Court. They were heard 
together and partly allowed. The judg- 
ment of this Court, which was delivered on 
November 30, 1926, is reported in Janki 
Nath Roy v. Habibulla Saheb (3), This 
Court held on the view it tcok of the deci- 
sion of the Judicial Committee in Soleman 
Quadir v. Salimulla Bahadur (1) referred to 


(3) 45 O Ld 151; 100 Ind, Cas. 413; A I R 1927 Cab 
359, 
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above, which turned upon the construc- 
tion of the self-same memcrandnm of agree- 
ment of 1881, that the parties to that 
agreement had surrendered for ever in 
favour of the then Nawab of Dacca and his 
heirs, their claims to the aforesaid four 
properties, in consideration of the pay- 
ment by the latter to the former of certain 
fixed heritable allowances of money. The 
Roy's claim for possession of the properties 
was accordingly dismissed, but their right to 
receive from Nawab Habibulla monthly 
allowances was declared. The decree made 
by this Court in favour of the Roys wasin 
the following terms : 

“It is declared that the plaintiffs are entitled to the 
allowances charged on 17 gandas 8 dantis 4 jobs 34} 
renus share of the properties described in the plaint 
which were payable to Syed Karimulla, Khajeh Abdul 
Rashid and Khajeh Abdul Khaleque alias Bechu 
Mia and their heirs and legal representatives, and to 
the legal representatives of Hola Mia, except the 
person named Hafez Bibi against whom the mortgage 
had abated, under the agreements dated August 26, 
1881 and September 17, 1881, the amount of 


such allowances being left undetermined in these 
suits,” 


This decree was affirmed by the Judicial 
Oommittee of the Privy Council. The judg- 
ment of the Judicial Committee, which is 
dated November 4, 1929, is reported in 
Habibullah Saheb v. Janaki Nath Roy (2) 
already referred to. 

Another chapter was commenced by the 
Roys instituting a suit against Nawab 
Habibulla for recovery of arrears of allow- 
ance due from April 1914 to February 1926. 
This suit was commenced in 1926 andon 
the basis of the High Court judgment in 
Janki Nath Roy v. Habibulla saheb (3). It 
was subsequently numbered as Suit No. 31 
of 1930 of the 7th Oourt of the Subordinate 
Judge of Dacca on transfer, and then again 
was transferred and numbered as Title 
Suit No. 26 of 1931 of the First Additional 
Court of the Subordinate Judge of Dacca. 
The claim for arrears was laid at Re, 60,682, 
and Rs, 43,650 was claimed as interest. 
That suit was decreed for Re. 82,457 on 


July 16, 1931, (Ex. A, Part 11, p. 84). 
Shortly before that date the present 
suit was brought by three of the 
heirs of Khajeh Abdul Majid. for 


recovery of their alleged share of the arrears 
of allowance from April 1919 to March 
1931 (roughly) at the rate of Rs. 33-2-0, 
being their proportionate share of the 
sum of Rs. 187-8-0 payable to ancestor 
Khajeh Abdul Majid. 


Tn the plaint the memorandum of agree- 
ment and tke deed of agreement of 1881 
‘are mentioned, and it is first stated- that 
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the allowances fixed in perpetuity were 
payable but not transferable; then the 
mortgage in favour of the Roys is recited 
and itis stated that the right to this heri- 
table allowance was not mertgaged and 
did not pass to them at the mortgage 
sale. The mortgage bond itself is challenged 
asa “mala fide, bogus and fraudulent” 
deed. The mortgage decree is also 
impeached on the ground of fraud and 
other grounds noticed in para. 7 of the 
plaint. The mortgage sale does not escape 
attack, but the attack is on grounds 
which cannot be investigated in a suit, 
being properly grounds of an application 
coming under O. XXI, r. 90, Civil Procedure 
Uode. The decrees declaring the Roys“ 
right tothe allowances payable passed by 
this Court Janki Nath Roy v Habibulla 
Saheb (3), which were affirmed by the 
Judicial Committee of the Privy Council 
Habibullah v Janaki Nath Roy (2), are 
attributed to collusion between the Roys 
and the Nawab, and it is further stated 
that those decrees are not binding on the 
plaintifs, as they were not parties to the 
suits in which they were made. These 
allegations were denied by the Roy defen- 
dants, and the Nawab protested against 
the charge of collusion levelled against 
him. Seventeen issues were framed. The 
issues, which raised a challenge to the 
mortgage bond, the mortgage decree and 
the mortgage sale, and to the decree passed 
by this Oourt and by the Judicial Commit- 
tee of the Privy Councilin the aforesaid 
suits of 1¥16 filed by the Roys against 
the Nawab for possession proved futile in 
the lower Court, and the appellants have 
not attempted to re-agitate those matters be- 
fore us. Their Advocate Mr. Gupta has also 
reconciled himself to the position indicated 
in Janki Nath Roy v. Habibullah Saheb 
(3), and Habibullah Saheb v. Janaki Nath 
Roy (2), that “the greater includes the 
less,” and the mortgage security comprised 
the right of Khajeh Abdul Majid to receive 
the monthly allowances and that those allow- 
ances were charged on the immovable 
properties, and that at the mortgage sale 
the Roys purchased the said right of 
Khajeh Abdul Majid. Mr. Gupta’s 
contention, however, is bata a this 
sale gave the Roys nothing, because 
RÉ to him, the said right of Khajeh 
Abdul Majid was of a limited character, 
a life grant which ceased with 
his death. This is his principal con- 
tention, and it depends upon the construc- 
tion of the agreements of 1:81. He wants, 
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to avoid the effect of the decision of the 
Judicial Committee of the Privy C..uncil 


in Habibullah Saheb v. Janki Nath 
Roy (2) by saying that that 
decision is not res judicata and has 


not even any force as a precedent, as 
the heirs of Krajeh Abdul Majid being not 
before the Court, : the question, Mr. 
Gupta raises did not then arise and 
was not presented at all, and that the 
decision proceeded upon an assumption 
that the-sale passed tothe purchasers the 
right to receive the allowance for all 
times. The second point he takes was not 


taken in the Court below. It is that 
the Wakf Validating Act of 1930 
(Act XXXII of 1930) hos made 


Phan Bibis wakf a valid one, and his 
clients have now ihe right to receive 
allowance payable by the mufawalli under 
the said deed. We may at once say that 
if the appellants’ contention that the 
agreementsof 1481 made successive life 
grants of allowances, be negatived, and 
it be held that the right to receive the 
allowances was a heritable one, one that 
conferred cn the original grantee, so to say, 
absolute estates which would be trans- 
mitted by them to their heirs and could 
be sold by them, the second point urged 
by the appellants would be of no help to 
them, for in that- case the Roys’. right to 
receive tte allowances would be saved by 
the proviso to s. 2, Wakf Validating Act 
of 1930, they having acquired the said 
right by their mortgage and purchase 
before that Act came into force. 

On the question of the construction of 
the-agreements of 1881, Mr. Gupta con- 
‘tends in the first place that the terms of 
‘Dhan -Bibis wakf must be taken into 
‘consideration in construing the terms of 
‘the said agreements for the purpcse of 
finding: out the true nature of the allow- 
-ances to be paid to the persons mentioned 
in Sch. O thereof. The question is what 
‘the parties intended by the said d:cuments 
“of 1881 They had, says Mr. Gupta, expressly 
-a(firmed in these documents the validity of 
Dhan Bibis wakf and had proceeded on 
‘the basis that the said wakf was a valid 
‘one. His argument is that the provisicns 
‘in said agreements of 1881 dealing with 
the allowances must be regarded as ampl.- 
‘fying aod defining with greater precision 
the provisions in the deed of wakf regard- 
ing the rights of the members of the 
“Khajeh family to be maintained out of 
‘the wakf -properties. In this view of the 

‘matter, says he, the allowances payable 
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under the agreements of 1881 must be 
considered as maintenance payable to the 
members of the Kbajeh family, and the 
right to receive them coupled with the 
charge on the properties must be .consi- 
dered to be restricted in its enjoyment 
to the grantees personally. The right is 
accordingly extra commercium in view of 
the provisions of s. 6 (d), Transfer. of 
Property Act, In our judgment, that con- 
tention. is no longer open to the appellants 
in view of the decisions of the Judicial 
Committee in Soleman Quadir v Salimulla 
Bahadur (1, and Habibullah Saheb v. 
Janaki.Nath Roy (2), referred to above, 
Dhan Bibi's wakf was an invalid one, and . 
it was held that in determining the rights > 
of the parties to the allowances, the 
agreements of 1881 must be taken to have 
an independent existence, the judgment of 
Mookerjee and Walmsley, JJ. which had 
held otherwise in Habibullah Saheb v. 
Soleman Quader (4), having been over- 
ruled. ‘In affirming the judgment of. 
B. B. Ghose and Pantoo, JJ. in 
Janaki Nath Roy v. Habibulla Saheb 
(3), the Judicial OCummittee expressly 
held that the right to recsive the allow- 
ances payable under the agreement: of 
1x81 was transferable and had in fact. 
passed tothe Reys : Habibullah Saheb v. 
Janaki Nath Roy (2). oo 

The second line of argument of Mr. 
Gupta is that the very terms of the 
memoranda of agreements of 1841 show 
that a succession of life grants only was 
intended. He refers to cls. 9, 16 and 17,, 
and says that these clauses indicate that 
the allowances were in the nature of. 
maiotenznce. Olause 11, according to him, 
indicates that the descendants of a person 
receiving the allowance are to get the: 
allowances, not by reason of the law of 
inheritance but independently, for if there 
are several descendants, their shares would 
not be determined according to the 
Muhammadan Law of inheritance but 
acccrding to what the family council 
in their discretion might fix. This con- 
tention of Mr. Gupta is against the case 
made in the plaint, where it is stated -in 
unequivocal terms that the allowances were 
heritable allowances, that is, would pass to 


successors by the law of inheritance. But 
as the question is one of inter- 
pretation of „an instrument, we 


should not tie down his clients to their 
admission but only point out that the 


(4) 24 OW N 18;53 Ind, Cag. 764; ATR 1920 Oal. 
588; 30 OL J 102, 
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admission follows what the Judicial 
Committee had decided in Soleman Quadir 
v. Salimulla Bahadur (1). It may be that 
there is some force in Mr. Gupta's conten- 
tion, but the matter is not res integra. 
It must, however, be pointed out that the 
Muhammadan Law does not. favour grant 
of successive life estates, and it is so 
uncommon among Muhammadans that 
clearer words would be required, In the 
cases which the Roys instituted against 
the Nawab of Dacca in 1916, the fact that 
Khajeh Abdul Majid had died before 
the decree inthe mortgage suit was pro- 
mineatly before the Court. The judgment 
of the High Court notices it and in the 
decree it is made clear. 
stated that the Roys had passed the right 
to receive allowances payable “to the 
heirs and legal representatives of Hola Mia 
(Khajeh Abdul Majid) except the person 
named Hafez Bibi against whom the mort- 
gage suit had abated” Janki Nath Roy 
v. Habibullah Saheb (3), and this decree 
was affirmed by the Judicial Committee. 
That decision is not res judicata but it 
ia certainly a binding precedent. The 
trustee, the Nawab of Dacca, fully placed 
the case of the present appellant by 
appealing to His Majesty in Council. The 
ratio in Soleman Quadirv. Salimullah 
Bahadur (1), is that by reason of Dhan 
Bibi’s wakf proving invalid in law, the 
right to the properties remained in the 
grantors and their heirs, but that right 
was relinquished by those owners to the 
Nawab of Dacca, conveyed, go to say, in 
consideration of the allowances. The 
allowances can be regarded as the price 
payablein instalments. The persons men- 
tioned in Sch. C of the memorandum of 
agreement were accordingly entitled to them 
in their absolute right. We accordingly 
hold that the right toreceive the sum of 
Rs. 137-8-0, less what is payable to Hafez 
Bibi and her heirs, has passed to the 
Roys, and the plaintiffs are not entitled 
to receive any portion thereof from defe..- 
dant No. 1. 

The appeal isaccordingly dismissed with 
costs to the Roy respondents, the Nawab of 
Dacca to bear his own costs in this appeal. 


D. Appeal dismissed. 
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LAHORE HIGH COURT 
Second Appeal No. 8 of 1938 
October 10, 1938 
: Barer, J 
SULTAN—INsoLvent—AppgLLANT 
` versus 
OFFICIAL RECBIVER anp ANoraER— 
OREDITJBS AND ANOTHEB-— VENDEE — 
RESPONDENTS |. ; 

Civil Procedure Code(Act V of 1908), s. 60(c). as 
amended by 3.35, Punjab Relief of Indebtedness Act 
(VII of 1931) — Judgment debtor's house lent to and 
occupied by his sons who were independent proprietors 
and living apart held not exempt from attach- 


ent. 

M Sons, who are independent proprietors, come under 
the word “others” in s. 35, Panjab Relief of Indebted- 
ness Act, So where the house of the judgment-debtor 
is not occupied by him but is lent to and occupied by 
his sons who are independent proprietors .and,are 
living at a different place, the house is not exempt 
from attachment. | 


8. A. from the order of the Additional - 
District Judge, Shahpur at Mianwali, dated 
February 1, 193%. 

Mr.. Ghulam Mohy-ud-Din Khan, for the 
ellant. ; ; 
SBPA Achhru Ram, for the Rəspondents.' ° 

Judgment.—The sole point for decision 
in this appeal is whether thé house ia dis-. 
pute was exempt from attachment and sale 
under s. 60 (c), Civil Procedure. Uode, as. 
amended by s. 35, Punjab Relief of 
Indebtedness Act. The learned District 
Judge has held that the petitioner is not an - 
‘agriculturist’ as he holds no land at 
Kbushab, where the house is situated.» He- 
has further pointed out that the house is 
not occupied -by the, petitioner but by his , 
sons. On these findings, the learned 
District Jugde’s decision appears to be 
correct. Leaving aside for the moment 
the question, whether the term ‘agricul- 
turist’ as used ins. 60 (e), Civil Procedure 
Code, sould be confined toa person who 
tills land with his own hands, it seems 
clear that the house is not occupied by the 
petitioner, but by his sons, who now own 
the land at Khushab. Section 35, Punjab . 
Relief of Indebtedaess Act, provides that ` 
the house of an agriculturist will not be 
exempt if it is let or lent to others oris. 
lying vacant for a year or more. In the 
present instance, the house has been lent . 
to thesons. I donot see why ‘sons’ should .. 
not be held to fall under the word ‘others’ . 
in the circumstances of the case, when they 
are independent proprietors and are living - 
at a different place. Iam inclined to agree 
with the learned District Judge, that the 
present case ig covered by the exception to 
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e. 60 as it now stands. I therefore uphold 
his decision and dismiss the appeal with 
costs. 

D. Appeal dismissed. 


nara 


[PATNA HIGH COURT 
Appeal No. 390 of 1937 
October 21, 1938 
WOLT AND AGARWALA, Jd. 
KALURAM AGARWALA-—PLAINTIFE 
— APPELLANT 


t@rsus 
JANISTHA LAL CHAKRABARTY 
AND GTHERE— DEFENDANTS — 
RESPONDENTS 

Limitation Act (IX of 1908), s. 14 — Jurisdiction 
depénding on leave being granted by Court ~ Leave 
granted to file suit but subsequently recalled — Case 
{eis within “other cause of like nature” — Time 

etuween granting of leave and its recalling canbe 
excluded —Good faith— Right to insiitute suit in more 
than one Court — Plaintiff's choice causing incon- 
venience to defendant — Whether constitutes lack of 
good faith. 

Where the jurisdiction of a Court to entertain a 
particular suit depends upon leave being granted by 
that Court, and leave js so granted, the subsequent 
recalling of the leave brings the case within the words 
“other cause of a like nature” in sub-s. (1) of s. 14, 
Limitation Act. The time between the granting of the 
leave and its recall should therefore be excluded 
under s. 14. BonomaliGope v. Fakir Chand Pal (1), 
Fazlul Jamily Halal-ud-din (2) and G. S. Hays v, 
Padmanand Singh (3), distinguished. 

A plaintiff who has a right to institute a suit in 
more than one Court, is not bound to consider the 
convenience of his opponent in making his choice. 
If the unfortunate effect of that choice is to cauge 
inconvenience to the defendant, it does not constitute 
lack of good faith onthe part of the plaintiff in the 
sense in which that phrase is used ins. 14, Limita- 
tion Act, 

A. from the appellate decree of the 
District. Judge, Purulia, dated June 11, 
1937. 

Messrs S. M. Mullick, S. N. Dutt and 
S. C. Mazumdar, for the Appellant. 

Dr. P. K: Sen and Mr, R. S. Chattarji, 
for the Respondents. 


Wort, J.—This appeal from a*decisicn of 
the District Judge arises out of an action on 
a promisscry note, So far asthe merits of 
the case are concerned, they were decided in 
favour of the plaintiff, but the question upon 
which the suit was dismissed in the Court 
below wae that of limitation. When the case 
was first opened, it- appeared to present 
some difficulties but now it seems to be a 
very clear case. The short facts, so far as is 
necessary for raising the point, are that 
the plaintiff was the assignee of the pro- 
missory note. Taken from the date of the 
promissory note, the assignment was on the 
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last day of limitation. On that very day the 
plaintiff assignee instituted the suit with the 
leave of the Master on the Original Side of 
the High Court at Fort William. The 
matter prcceeded, it would appear, but 
subsequently on July 15, 1935, about a 
year after the suit was instituted, Panck- 
ridge, J. on the objection by the defen- 
dants, discharged the order allowing the 
suit to be institutedin the Calcutta High 
Court and rejected the plaint. The plaintiff 
then brought this action by filing a plaint 
inthe Purulia Court. Now, as {bare already 
indicated, it is clear that if the sait is taken 
to have been instituted on the day on which 
the plaint was presented in the Calcutta 
High Court, no question arises. But the 
plaint in ‘the Purulia Court being filed on 
July 16, 1935, it was clearly barred by 
limitation, unless the plaintiff can take 
advantage of s. 14, Limitation Act. The 
requirements of s. i4 are that the plaintiff 
must have been prosecuting in good faith 
the suit in another Court wuich from defect 
of jurisdiction or other cause of a like 
nature was unable to entertain it. The 
leerned Judge in the Court below has 
come to the conclusion that the action of 
the plaintiff was mala fide; that is to say, 
the act of the plaintiff in instituting the 
suit in the Calcutta High Court was mala 
fide, and therefore the Judge comes to the 
conclusicn that s. 14, Limitation Act, did 
not apply. 

The first matter to be considered is whe- 
ther the Calcutta High Court was unable to 
entertain the plaint for defect of jurisdiction. 
Now, trere could be no question on that 
narrow point; but, had the plaintif buna fide 
started his suit in the Calcatta High Court 
and that Court had ultimately decided that 
it had no jurisdiction, s. 14, Limitation 
Act, would have no doubt applied. The 
question seems to be determined by asking 
tae question whether this section could be 
said not to apply when the Valcutta High 
Court having given leave to prosecute the 
suit in that Cours eventually revoked that 
leave. In my judgment it is impossible 
to contend that the plaintiff in those 
circumstances (quite apart from the question 
of mala fides and bona fides; can be ina 
worse position than he would be in circum- 
stances to which I attirst referred. Now 
was there any defect of jurisdiction? 
That seems to me to be determined by the 
effect of the order of Panckridge, J. made 
in July, 1930. It is impossible to look to 
that order other than to deal with it as an 
order which dated back from the date of 
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the institution of the suit; in other words, 
anything done in the suit would necessarily 
fall (if [ may use the expression) as the 
result of the revocation of the order of 
Panckridge, J. and it seems tome to be 
a question to be determined in relation to 
the jurisdiction of the Court which ultimately 
decided the case. The Purulia Court had 
jurisdiction in this case, and could it be 
said that the High Oourt at Oalcutta had 
jurisdiction to pronounce judgment and 
make a decree? There seems to me to be 
only one answer to that question and that 
is thatthe Court, by reason of the order 
of Panckridge, J. would not have such 
jurisdiction. The only question that remains 
is whether the plaintiff was prosecuting in 
good faith in a Ooart which suffered from 
defect of jurisdiction. Was he prosecuting 
in good faith? Ishculd have thought that 
that matter is concluded by stating the fact 
that the Oourt gave the plaintiff leave to 
pursue his remedy in the Oaicutta High Court. 
Iven assuming that it does not conclude 
the matter, we have to determine whether 
the plaintif acted in good faith? Dr. 
Hen contends that the finding of the 
learned Judge in the Court below is con- 
clusive of the matter. The finding of the 
Judge had better be stated in order to make 
the matter perfectly clear. The learned 
Judge saya this; 

“It should be borne in mind, however, that the 

real question with which we are concerned here is 
not somuch whether there was a genuine assignment 
for consideration, but whether in making the 
assignment in Calcutta the parties acted in good 
faith or did so with the ulterior motive of harass- 
ing the defendants. I think that if the matter is 
considered in the light of reason and probability, 
it is difficult to escape the conclusion that the 
object was vexatious and tainted with mala fides." 
A So far as that part of the judgment 
is concerned, witn respect to the learned 
Judge, ke was considering a wholly irrelevant 
matter, and that finding of his cannot ba 
binding on this Court in second appeal. A 
little later the learned Judge says: 

“The point therefore is not that the plaintiff 
was under any incorrect impression of the law, 
but rather that his motive in bringing the suit 
in Oalcutta was malicious and vaxatious...... I have 
no doubt that the section (s. 14) is intended to 
apply to plaintiffs who have been misled into 
litigating in a wrong Court by a bona fide mistake 
of facts and law, and never to those who have 
deliberately chosen a remote Court with an ulterior 
motive which is essentially vaxatious,” f 
_ That again in my judgment isa wholly 
irrelevant consideration. Whether it was 
vexatious to tne defendant or it harassed 
the defendant, whether his (the plaintiff's) 
motive was malicious, is wholly irrelevant for 
the consideration.of this point. Ifthe plaine 
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tif was acting as the law would allow him 
to act, whatever his motive be, it could not 
be said that he was not prosecuting his 
case in good faith. The learned Judge 
seems to be under the impression that the 
plaintif here went to the Calcutta High 
Court for the purpose of getting perhaps a 
summary judgment against the defendant 
and that in doing so he intended to harass 
thedefendant. Isupposethat by getting a 
summary judgment the plaintiff would, to 
some extent, harass the defendant; but the 
question that had to be determined under 
the section was whether the plaintiff was 
pursuing or prosecuting this suit in good 
faith in another Court; in other words, whe- 
ther he really was under the impression that 
that Court had jurisdiction to entertain his 
suit. It is only in those circumstances could. 
it be stated that s. 14 applied. The motive 
of the plaintiff as between him and the 
opposite party \the defendant) had nothing 
to do with the matter. Oould it be said 
that be was not acting in good faith when 
he asked for leave from. the Oaleutta High 
Court and that Court gave him leave to bring 
his suit in that Court? Only one answer to 
this is possible. It is unnecessary for us 
to consider whether there was evidence on. 
which the learned Judge could come to his 
conclusion on the point but there are con- 
clusions expressed by the learned Judge 
jn the Court below whica are wholly 
irrelevant for the purpose of ths decision of 
this case. 

Dr. Sen in support sof his argument 
relies upon certain authorities. Tne tirst 
of them is Bonomali Gope v, Fakir Chand 
Pal (1). That was a case in whicn a suit 
had been brought (as in this case) in another 
Oourt. The tirat Court there was the Union 
Court of Behar. Then on an order of the 
Court the suit was brought in the Uourt 
of the Small Cause Oourt Judge. “That case 
has no application to the facts of this case, 
because it was desided in that case on an 
application in? revision that having regard 
t2 wnat fell from the Union COoart on 
June 6, the learned Judge was not prepared 
to hold that that Court intended thereby 
to decline to entertain the suit orto decide 
that it had no jurisdiction. Onve that is 
stated, of course, s. l: becomes inapplicable, 
Reliance was then placed upon the decision 
in Fazlul Jamil v. Halal ud-din (2) which 
was again a case on 8. 14, There the 


(1) 46 C L J452; 106 Ind. Oas. 324; AIR 1928 Oal. 
8P LT 561; 101 Ind. Oas, 674; A I R 1927 Pat. 
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Court’ held’ that the plaintiff's agent 
negligently filed an execution application 
in the Munsif’s Court and in those circum- 
Stances ‘his act could not be said to be 
done with‘due care‘and attention andhe 
was nòt entitled to have the time during 
which’ the ‘petition was pending in the 
Munsif's Court excluded under s. 14, 
Limitation Act. This is again a case 
which bas no application to the facts of 
the case before us The third case relied 
upon is G; S, Hays v. Padmanand Singh (3). 

“There both suits bad been commenced in 
_ the same Court. The first suit had claimed 
mesne profits and whether by inadvertence 
or otherwise the Court had given the full 
amount which the plaintiff desired. He 
then brvught another suit. The mere state- 
ment of the facts, [should have thought, is 
sufficient to show that s. 14 did not apply 
and this ‘is what the Court held. In any 
event that case has got no application to 
~ the facts of ‘the case before us. In my 
judgment this is a clear case in which the 
plaintiff should have had the advantage of 
the time éxtended by reason of s. 14, Limita- 
_ {ion Act, and; asthe merits of the case were 
decided in' favour of the plaintiff, in allowing 
the appeal of the plaintiff, 1 would direct 
that he’ be given a decree in the terms 
of the relief claimed in the suit. ‘I'he appeal 
is allowed with costs throughout, the decision 
of‘the learned Judge in the Oourt below 
. is set aside and that of the trial Court is 
restored. | 
“Agarwala, J.—The  plaintiff-appellant 
is the ‘assignee of a hand note dated 
June 2, 1931. Thehand-note was executed 
by defendants Nos, 1 and 2 in favonr of 
defendant No. 3 who assigned the same 
‘to thé plaintiff. The suit, out of which 
this appedl has arisen, was instituted at 
‘Parulia on July lö, 1935. It was decreed 
_ by ‘the Munsif who tried it, but that decision 
has been reversed by the - learned District 
Judge of Purulia on the ground that the 
action was barred by limitation. Prima 
facie the decision of the learned District 
judge on the ground of limitation is 
-eorrect, but the plaintiff-appellani invokes 
the provisions of s. 14, Limitation Act, 
1908. ‘The ‘material words of sub-s. L of 
that’section are as follows: 

“In ‘eomputing the period of limitation prescribed 
for any suit,:the time during which the plaintiff 
chas been prosecuting with due diligence another 
civil proceeding against the same defendant shall 
“ye excluded where the proceeding is founded upon 
the same cause of action and ‘is prosecuted in 
good faith in a-Court which, from defect of jurig- 


“gas 0 118, 
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diction or other cause of a like nature, is unable 
to entertain it.” 

The facts upon which this section is 
aalled in aid are as follows: Defendant 
No. 3 assigned the hand-note to the 
plaintif on June 1, 1934, that is to say, 
one day before the expiry of the period 
of limitation prescribed for suit. Oa the 
same day the assignee instituted a suit 
on the hand-note in the Caleutta High 
Oourt and under cl. 12, Letters Patent. 
of that Court obtained the leave of the 
Court to do so. That leave was subsequently 
recalled on July 15, 1935, on the ground 
that there was no reason why the discre- 
tionary powers of the High Oourt should 
have been exercised in a suit of this 
nature to enable the plaintiff to sue in 
Oalentta instead of in the district of 
Purulia where the hand-note was executed, 
The plaintiff-appellant seeks to exclude 
the period which elapsed between the date 
when the leave to sue in the Calcutta 
High Court was granted, namely June l, 
1934, and the date when it was recalled, 
namely July 15, 1935. In my view there 
can be no doubt that from the date when 
leave to sue in the Calcutta High Court was 
granted until the date when the leave. 
was recalled, the Calcutta High Oourt had 
jurisdiction to entertain the suit. It seems 
to me, however, that where the jurisdiction 
of a Court to entertain a particular suit 
depends upon-leave being granted by that 
Court, and leave is so granted, the sub- 
sequent recalling of the leave brings the 
case within the words “other cause of a 
like nature” in subes, (1) of s. 14, Limitation 
Act. |. 

Learned Oounsel for the respondents, 
however, relies upon what he calls the finding 
of fact of the learned District Judge. 
with regard to the good faith of the 
plaintiff in ins:itu‘ing the suit at Calcutta. 
This finding, in the first place, relates 
to the conduzt not of ths plaintiff but 
of the assignor. The learaed District 
Judge has fvund that the object of the 
assignor was to harass the defendant and 
that this object was achieved by making 
the assignment of tLe hand-aote at Calcutta: 
which had the effect of enabling the 
assignee to institute the suit in the O:lcutta 
High Court, instead of at Purulia where 
the defendant's witnesses were more readily 
available. Now the phrase “in good faith” 
in sub-s. (1) of s. 11 is clearly an adverbial 
phrase governing the verb ‘prosecuted,’. 
and it seems to me that what the Court 
ought to have investigated was whether 
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the plaintiff prosecuted the suit in goi 
faith, and not what the object of the 
assignor was in making the assignment 
atCalcutta. It is not contested that the claim 
on the hand-note is a good one, nor is ‘it 
contended that the assignor had no right 
to make the assigament at Calcutta; nor 
could it be contended that a plaintiff who 
has a right to institute a suit in more 
than one Court is bound to consider the 
convenience of his opponent in making his 
choice. If the unfortunate effect of that 
choice is to cause inconvenience to the 
defendant, it does not constitute lack of 
good faith on the part of the plaintiff in 
the sense in which that phrase is used in 
s. 14, Limitation Act, I agree tothe order 
proposed. 

oy aaa Appeal allowed. 


BOMBAY HIGH COURT 
Second Civil Appeal No 123 of 1936 
August 24, 1938 
N. J. Wanu, J. 
LAKSHMAN VENKATESH NAIK— 
PLAINTIFE— APPBLLANT 
versus 
SECRETARY or STATE—Devenpant 
: — RESPONDENT 
- Transfer of Property Act (IV of 1882), 8. 100— 
Charge—Notice—Purchaser held not to have notice 
Land. Improvement Loans Act (XIX of 1883), ss. 7 
(1) 1c), 4— Sale to recover loan under Land Improre- 
ment Act—Loan is first charge and is free from all 
prior incumbrances — Purchaser for value without 
notice takes it subject to this charge-~Loan for making 
pavement in part of agricultural land, is under Land 
Improvement Loans Act and not under Agriculturists’ 
Loans Act (XII of 1884)—Registration Act (XVI of 
1908), s. t9—Copy of order sanctioning loan not sent 
to Sub-Registrar — Whether, affects operation of 
Land Improvement Loans Act, s. 7. 

A purchaser cannot be held to have a constructive 
notice of a charge on the land, if there was no obliga- 
tion on him to make inquiry in the Mamlatdar's Office 
to see if there was any charge on the land and all that 
he was bound to do was to see if there was any entry 
of the charge in the Record of Rights which made 
no mention of the same. Under such circumstance he 
is a purchaser for value without notice, 

A loan advanced under the Land Improvement 
Loans Act is, subject to the Proviso tos. 71), a first 
charge on the land for the improvement of which 
the loan is advanced, and a sale under s. 7 (1) (c; of 
the Act to recover the loan is free of prior incum- 
brances. Hencea purchaser of land for value without 
notice of such charge takes it only subject to the 
charge. Section 100, Transfer of Property Act, cannot 
‘help him since that section initerms expressly excludes 
from its operation charges provided by any law for 
the time being in force, Sankaran Nambudripad v. 
Ramaswami Ayyar (1), followed. [p. 633, col. 2.] 

Where a lcan is grantedfor weeding the land and 
for making stone pavement on part of it, but the 

-bond is not.taken inthe -prescribed form but in an 
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i the loan canoot be said to have been 
AAE ag S ant of the land under the Agricul- 
turiste’ Loans Act, but under the Land Improvement 
Loans Act. 

There is no provision in the Land Improvement 
Loans Act which requires that a copy of the order 
sanctioning the loan should be sent to the Suib- 
Registrar. The bond itself is not compulsorily 
registrable unders. 17 (2) (iz), Registration Act, and 
the failure of the Collector to send a copy to the Sub- 
Registrar for registration cannot affect the operation 
ofs, 7, Land Improvement Loans Act, [p. 632, col. 1.) 

3. 0. A. from the decisiva of the 
District Judge. Bijapur, in Appeal No, ol 
of 1935. l 

Messrs. H. C. Coyajee and R. A. Jahagir- 
dar, for the Appellant. 

Mr. B. G. Rao, the Assistant Goveram`nt 
Pleader, for the Respondent. 

Judgment.—The appellant, who was 
the plaintiff in the lower Court, purchased 
Survey No. 399 of Mangoli from one Dastgir 
in 1926. Sevən years before that, on May 
19 1919, Dastgir had taken a tagavi loan 
of Rs. 2,000 from Goverament for the pur- 
pose of weeding the land and for making a 
stone pavement in a part of it. Under 
the terms of the tagavi bond (Ex. 58), 
two other lands owned by Dasigir, Survey 
Nos. 383 and 412, were bypothecated for 
the loan. In the same year, in which Dast- 
gir sold Survey No. 399 to, the plaintiff, he 
also mortgaged the other two lands Survey 
Nos. 383 and 412 to Mr. P. A. Desai. 
Dastgir failed to re-pay the tagavi loan in 
accordance with the terms of the bond and 
the Prant Officer ordered thut the arrears 
due from Dastgir should be recovered by 
sale of one of the hypothecated lands, 
Survey No. 383. Against that rder an 
application was made to the Oollector by 
Mr. Desai, to whom the land bad been 
mortgaged, and the Collector ordered that 
Survey No. 399, the land for the benefit of 
which the loan had been taken, should be 
forfeited and sold. The Mamlatdar of 
Bagewadi accordingly gave notice, to the 
plaintif on March 4, 1932, informing him 
that unless “he paid the arrears of the 
tagavi loan, Rs. 1,089 odd, which were due 
from Dastgir, Survey No. 399 would be 
forfeited and sold. The plaintiff applied to 
the Collector to re~consider his order, but 
the Collector declined. The plaintiff, having 
appealed unsuccessfully to the Commis- 
sioner and to the Government, filed tze 
suit, out of which this appeal arises, for a 
declaration that Survey No, 399 was not 
liable to be forfeited and sold for the 
arrears of the tagavi loan due from 
Dastgir, and for a permanent injunction to 
the defendant, the Secretary of State, not 
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to forfeit and sell Survey No, 399. The 
learned First Class Subordinate Judge 
dismissed thé ‘suit and the. decree’ was 
confirmed in ‘appeal by the District J udge of 
Bijapur. Against that decizicn the plaintiff 
Has filed the present appeal. 7 > 

It was the “plaintiff's contention that he 
was. a bona fide purchaser from Dastgir 
without notice of the charge created on the 
land by the fagavi loan;. and that he first 
came to know of the proceedings for the 
recovery of the tagavi loan when he gota 
notice from the Mamlatdar on March 4, 
1932, informing him that if he did not pay 
up the arrears, the land would be forfeited 
and sold. The contention of the defendant 
was that the loan to Dastgir had been 
advanced under the Land Improvement 
Loans Act (XIX of 183), that the charge 
created by the loan unders. 7 (c) of that 
Act was a paramount charge, that the 
plaintiff was not a bona fide purchaser for 
value without notice, and that even if he 
were, the charge being a paramount charge, 
the land in the, plaintiff's hands would be 
subject tothe charge. ; 

‘The first question which arises for con- 
sideration in the appeal is whetner the 
plaintiff is entitled to contend, as he did in 
the trial Court, and the lower Appellate 
Gourt, that the suit bond was under the 
Agriculturists’ Loans Act (XII of 1684) and 
not under the Land Improvement Loans 
Act (XIX of 1883). Both the trial Court and 
the lower Appellate Court have held that 
it was not open ‘to the plaintiff to raise this 
gontention onthe ground that the conten- 
tion was raised ata very late stage and 
was inconsistent with the facts as origi- 
nally set out in the pleadings. Itis admit- 
ted that in the plaint itself no contention 
was raised that the loan was not under the 
Land Improvement Loans Act but was 
under the Agriculturists’ Loans Act. On 
the contrary. in certain applications made 
by the plaintif (Exs. 16 and 18) it was 
stated that the loan was unter the Land 
Improvement Loans Act. The suit was 
filed on February. 27, 1933, and it was 
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allow at any stage of the proceedings either 
party to alter or amend his pleadings in such 
manner and on such terms as may be just, 
and to allow all such amendments to be 
made as may be necessary for the purpose . 
of determining the real questions in 
controversy between the parties. In the 
Present case, the terms of the bond were 
undoubtedly such as gave some support to 
the plaintiffs contention that the loan was 
under the Agriculturists’ Loans Act and 
not under the Land Improvement Loans 
Act, and the question was a very impor- 
tant one from the point of view of the. 
Plaintiff. It was certainly one, the decision 
of which was necessary for the determina- 
tion of the real question in issue between 
the parties, namely the liability of Survey 
No. 399 to forfeiture and sale for non-pay- 
ment of the tagavi. That being so, the 
plaintiff was entitled to raise that question. 
The next question is whether the bond 
(Ex. 58) was, as a matter-of fact, under 
the Agriculturists’ Loans Act as contended 
by the ‘plaintiff or under the Land Im- 
provement Loans Act as contended by 
the defendant. The main contention of the 
defendant on this point is that the very 
nature of the loan makes it clear that it 
could not have been under the Agricultu- 
tists’ Loans Act and could only have been 
under the Land Improvement Loans Act. 
Section 4, Agriculturists’ Loans Act and: r. 3 
of the rules framed under that Act provide 
that loans may be made under that Act to 
Owners and occupiers of arable land for.the 
relief of distress, the purchase of seed or 
Cattle, or any other purpose not specified 
in the Land Improvement Loans Act, 
Section 4, Land Improvement Loans Act, 
provides that loans may be made under that 
Act for the p pose of making aay improve- 
ment to lands. The loan in the present case 
was granted, as the bond Ex. 55 shows, 
for the purpose of weeding the land and 
for making a stone pavement in a part of 
it. No loan for the lattar purpose could 
properly have been granted under the 
Agriculturists’ Loans Act. The plaintiff, 


not till nearly two years later, January: howaver, relies on certain facts appearing 


21, 1935, that the plaintiff applied that an 
‘additional issue should be framed whether 
the suit bond was under tke Land Improve- 
ment Loans Act, as contended by the 
defendant, or ; under the Agriculturists’ 
Loans Act. In. my opinion, it was open to 
the’ plaintiff to raise this contention before 
the evidence was actually recorded and he 
‘did‘so raise it. Under O. YVI, r. 17, Civil 
“Procedure Code, it is open to the Oourt to 


in the pond. The bond mentions at the 
top that the loan is granted according to 
the Agriculturists’ Loans Act of 1883. On 
the original bond, the figure “4” has been 
altered to “3” in 1883. In the bady of the bond 
there is the sentence “I shall act according 
to the regulations of the Act of 1884.” Tne 
Act of 1884 was the Agriculturists’ Loans 
Act, the Land Improvement Loans Act 


_being-of.1883. This is the principal ground 
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on which the plaintiff bases his contention 
tht the loan was under the Agriculturists’ 
Loans Act and not under the Land Improve- 
ment Loans Act. He also relies on the 
fact that no copy of the bond was sent to 
the village officers for being entered in the 
Record of Rights as should have been done 
if the loan had been under the Land 
Improvement Loans Act and the charge 
created on the land had to be shown in the 
Record of Rights. In support of the conten- 
tion reference has been made to.a note at 
p. 56 cf a bock called the “Manual to 
tagavt and its Accounts” prepared by Mr. 
Anderson for the Government and pub- 
lished by Government. There is, however, no 
provision eitherin the Land Improvement 
Loans Act or in the rules framed under it, 


which requires that a copy of the bond’ 


should be sent to the village officers for 
entries being made in the Record of Rights. 
The note at p.56 of Mr. Anderson's Manual 
is a note below Tagavi Form 2 and forms 
no part of the rules framed under ihe Act. 
It has also been pointed out that in the 
standard form of the Loan Bond given in 
the Manual the area of the land for the 
benefit of which the loan is granted is to 
be mentioned, and that that is not done in 
the bond which has been taken from 
Dastgir. Admittedly, the bond taken in this 
case was not in the form prescribed in the 
Manual, but inan abridged form and the 
mere omission to miention the area of the 
land can hardly be considered sufficient to 
hold that the loan bond was not taken under 
the. Lard Improvement Loans Act, The 
purpose for which the loan was borrowed 


was one which clearly came under the 


Land Improvement Loans Act,- A loan for 
that purpose could not possibly have been 
given under the Agriculturists’ Loans Act, 
The fact that the land, for the benefit of 
which the loan was taken, was mentioned 
in the bond also suggests that the loan 
must have been under the Land Improve- 
ment Loans Act, I agree, therefore, with the 
view, which the lower Oourts have taken, 
that the loan must have been under the 
Land Improvement Loans Act and not 
under the Agriculturists’ Loans Act, 

The next contention of the plaintif is 
that even if the loan was under the Land 
Improvement Loans Act, Government were 
not entitled to sell Survey No, 399 which 
had been purchased by the plaintiff subse- 
quent to the loan and without notice of the 
charge created on it by the loan, Both the 
trial Court and the lower Appellate Court 
have found as a fact that the plaintiff was 
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not a bona fide purchaser for value’ without 
notice of the charge. Iam unable to agree 
with the view which they have taken on 
this point. The trial Judge holds that the 
plaintiff had constractive notice, because in 
his opinion the plaintiff would have come 
to know of the charge if he had made 
inquiries in the Mamlatdar's Office There 
was no obligation on the plaintiffto make 
such inquiries, All that he was bound to do 
was to see if there was any entry made of 
the charge in the Record of Rights, It is 
alleged by the plaintiff that there is no 
entry of the charge in the Record of Rights, 
and the extracts of the Record of Rights, 
which he has put in (Exs, 4, 5 and 6), show 
that there is, as a matter of fact, no such 
entry against Survey No. 398, ‘although 
the fact that Survey Nos, 383 ‘and. 412 had 
been hypothecated for the tagazi loan ig 
menticned in the Record of Rights against 
those lands. The learned District Judge 


‘held that the plaintiff had not proved that 


he was a purckaser without notice of the 
Government charge because he had not 
Produced the extracts of the Record of 
Rights for the year 1926, the year ‘in which 
the plaintiff purchased the property, to 
show that there was no entry ia the’ Record 
of Rights for that year with ragard to the 
charge, Iam unable to accept this view, If 
there had been any entry in the Record of 
Rights with regard .to the charge, that 
entry would have continued in subsequent 
years and would havé appeared in the 
extracts for the year 1931 which the plaint- 
iff has produced. Tae fact that no éntry 
appears ia that cxtract,- shows “that no 
entry with regard to the ‘charge could have 
been made at all at any previous time. The 
defendant has admitted in his written state- 
ment that the charge was not mentioned 
in the Record of Rights. Olause 6 of the writ- 
ten statement says that the non-mention 
of the charge in the Record of Rights is of 
no consequepce whatever. The plaintiff has 
therefore, in my opinion, succeeded in show: 
ing that he was a purchaser for value 
without notice of the charge. oo 


The question, however, is whether, if he 
is a purchaser for value without notice of 
the charge, the charge is not enforceable 
against the land in his hands. He relies in 
support of his contention on s. 100, Trans- 
w of Property Act, cl. 2 of which provides 
that : p 

“eave as otherwise expressly provided by any law . 
for the time-being in force, no charge shall be 
enforced- against aby property in the hands of a 
person to whom such property has been transfer- 
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ted for consideration and without notice of the 
charge, 

. The charge in this case, however, is a 
siattitury one created bys 7, Land Impro- 
vement Loans Act, which provides thas (1) 
subject to such rules as may be made under 
s. 10, all loans granted under the Act, all 
interest (if any) chargeable thereon, and 
costé (if any) incurred in making the same, 
shall, when they become due, te recover- 
able by the Oollectcr in all or any of the 
following mcdes, namely: a) from the bor- 
rower—as if they where arrears of land- 
revenue due by him; (b) from his surety 
(if any)—as if they were arrears of land- 
revenue due by him; (e) out of the land 
for the benefit of which the loan has 
been granted—as if they were arrears of 
land-revenue due in respect of that land; 
(d) out of the property comprised in the 
collateral security (if any)—according 10 
tke’ procedure for the realization of land- 
revenue by the sale of immovable property 
other than the land on which that revenue 
is due. Sub-s. (3) prévides that it shall be 
in the discrétion of a Oollector acting under 
this section tə determine the order in 
which he will resort: to the various modeg 
of recovery permitted by it. It was, there 
fore, 6pen to the Collector to adopt all or 
any of the four different methods which 
the Beclicn provides for the recovery of the 
tagati arrears. Clauge (c) of sub-s. (1) read 
with the Proviso makes it clear that the 
charge created by the section on the Jand 
for the benefit cf which the tavagi loan is 
granted is a paramount charge. The Proviso 
dirècts that no proceeding in respect of any 
land under cl. (c) shall affect any interest 
in that land which existed before the date 
of the ‘order granting the loan, other than 
the interest of the borrower and of mort- 
‘Bagees of, or persons having charges on, 
that interest, and where the loan is granted 
under's. 4 with the consent of another 
person, the interest of that person and of 
mor! gagees cf, or persons having charges 
on, that interest. It is clear from the lan- 
puage'of the Proviso that the interest of 
mortgagees of the borrower's rights or of 
persons having charges on the borrcwer’s 
interest in the land would be affected by 
the cLarge.even though such interest may 
have accrued to them prior tothe granting 
of the tagavi loan. The chaigeis theref re 
Clearly a paramount charge. ft was Leld in 
Sankaran Nambudripad v. Ramaswami 
diyar (1) that a loun advanced under 


(1) 41 M 691; 47 Ind. Cas. 3Cl; A pE 119 Mad. 590; 
ái M Lig 446; BLW ig; 23 ML'T 34 
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the Land Improvement Loans Act is, sub- 
ject tothe Proviso to s.7 (1), a first charge 
cn the land forthe improvement of which 
the loan is advanced, and a sale under s. 7 
(1) (e) of the Ast to recover the loan is free 
of prior incumbrances. That being so, 
s. 100, Transfer of Property Act, cannot help 
the plaintiff, since that section in terms 
expressly excludes from its operation 
charges provided by any law for the time 
being in force. The land in the plaintiff's 
hands ie, therefore, subject to the charge 
even though the plaintiff was a purchaser 
for value without notice of the charge. 

The last contention of the appellant is 
that he is entitled to the benefit of the 
Principle of marshalling laid down in s. 56, 
Transfer of Property Act, and to claim that 
Government should first proceed against 
the other two lands, Survey Nos. 383 and 
412, which have been hypotbecated for 
the tagavi bond under the terms of the 
bond and against which there is an entry 
in the Record of Rights showing that they 
have been so hypothecated. It is contended 
that the discretion given to the Collector. 
under ;s. 7, Land Improvement Loans Act 
to adopt all or any of the four methods of 
recovery provided in that section is subject 
to the condition that the Government have 
complied with all the provisions of the Act 
in making the loan. Reference was made 
to Maxwell on Interpretation of Statutes, 
Edn. &,. p. 321, where the learned author 
says: , 

Where powers, rights or immunities are granted 
with-a direction that certain regulations, formali- 
ties or conditions shall be complied with, it--seems 
neither unjust nor inconvenient to exact a rigorous ' 
observance of them as essential to the do toi 
of the right or authority conferred.’ 

It is contended thatin the present case 
there was a failure on the part of Govern- 
ment to observe two statutory requirements 
in connection with the making ofthe loan, 
Section 89, Registration Act, requires that 
every Officer granting a loan under the 
Land Improvement Loans Act, 1883, shall 
send a copy of his order to the registering 
officer within the local limits of whose 
jurisdiction the whole or any part of the 
land to be improved, or of the land to be = 
grauted as collateral security, is situate. It 
has been admitted by ths defendant that 
no such copy was sent. Ther. is no pro 
Vision in the Land Improvement Loans Act 
which requires thats copy of the order 
sanctioning the loan should besentto the 
Sub-Registrar. The bond itself is not 
compulsorily registrable under s. 17 (2) 
(iz), Registration Act, and I am unable 
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_to see how the failure of the Collecter 
to send a copy to the Sub-Registrar for 
registration can affect the operation of 
8. 7, Land Improvement Loans Act. The 
Registration Act itself provides no penalty 
ee with tLe provisions of 
s. 89. 

It is next contended that the bond does 
not comply with the requirements of r., 12 
of the rules under the Land Improvement 
Loans Act. That rule provides that the 
order granting a loan hall be endorsed on 
tke application, if separate, and also be 
made out in, any of the Forms Nos. -1 to3 
annexed to the rules suitable to the case, 
and shall, at the time of or before the 
issue of the loan or the first instalment 
of it, be signed by the applicant or appli- 
cants and other persons concerned in token 
of understanding and agreeing to the 
conditions contained therein. One of the 
conditions appended to Form 1 annexed 
to the rules is as follows ; 4 
, “14. And 1 further agree that it shall be lawful 
for the Secretary of State to cause the said lands 
to be sold without the intervention of the Court 
under s. 69, Transfer of Property Act, 1882, in either 
of thefollowing cases, namely, (a) where the said 
moneys or any part thereof have become due and 
notice in writing requiring payment thereof has 
been served upon me and I have made default in 
paymentfor three months after such notice, or (b) 
where some interest on the loan referred to in the said 
order amounting to at least Rs. 500 (five hundred 
rupees) is in arrear and unpaid for three months 
after becoming due.” 

This condition admittedly is not part of 
the bond taken from Dastgir in the present 
case. , It is, however, not under that condi- 
tion that the Collector ` has acted so.far as 
the plaintiff is concerned. Condition.No.: 14 
refers to the right of Government to cause 
the lands to be sold without the interven- 
tion of the Court under s. 69, Transfer of 
Property Act. The Collector has not acted 
under that section. He has ordered the 
land to be forfeited. and sold under the 
statutory power given tohim by s. 7 (1) 
(c), Land Improvement Loans Act. It can- 
not, therefore, be said that the non-inclusion 
of this condition in the bond which was 
taken from Dastgir has, in any way, pre- 
judiced the plaintiff, and I am not prepared 
to hold that the fact that this condition 
was not included in the bond taken from 
Dastgir would have the effect of depriving 
the Collector of the power to proceed under 
B. 7 (1) (e). 


With regard to the contention that it is a 


hardship on the plaintiff that the Oollector ~ 


should proceed to enforce the charge upun 
the land in his hands although that. charge 
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had neither been recorded in thé Record 
of Rights nor registered under s. 89, Régig+ 
tration Act, instead of, first proceeding to 
recover the arrears out of the two lands; 
Survey Nos. 383' and 412, which were hf: 
pothecated for the security for the loan‘ 
it is clear, on a perusal of s. 7, Lan 

Improvement Loans Act, that it was the 
intention of the Legislature that the liabi- 
lity for the tagavi,loan should rest ‘primarily 
on the land for the benefit of which the loan 
was taken. This appears from sub-s. (2) 
ofs.7 which provides that when any sum 
due on account of any’ such loan, ‘interest 
or costs is paid to the Oollector by a 
surety or an owner of property comprised 
in any collateral security, or is recovered 
under subess (1) ‘by the Collector from 4 
surety or out of any such probarty, the’ 
Collector shall, on the application of the 
surety or the owner of tnat property (as 
the case may be), recover that sum on his 
behalf from the borrower, or out of the 
land for the benefit of which the. loan has 
been granted, in manner provided by sub- 
s. (J). ‘Sub section (3) of the section gives 
the Collector absolute discretion: to deter- 
mine the order in which he shduld resort. to 
the various modes of recuvery permitted by, 
the section, and the Oollector in exercising 
his discretion in the way ‘in which he did” 
was not in any way acting unfairly. The 
land in the hands of the plaintiff is, there: 
fore, in my opiaion, liable to: forfeiture 
and sale for the arrears of-the idgavi. joan 
due from Dastgir:` The appeal fails and is 


dismissed with costs:" | |. 
Rs * I7, Appeal-dismissed. 
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AND OTagks—RE3sPONDENTS 3 
Specific Relief Act I of 1877), 8 41—Scope—Minor 
executing sale deed without making misrepresentation 
asto age—Purchaser having no knowledge of his 
minority—Decree setting aside sale can only’ be 
made on condition of minor's making refund of con- 

sideration received. . , 
Section 41, Specific Relief Act read in the light of 
B, 39 cannot be understood as limited in its operation 
to void instruments only. It applies alsoto voidable 
‘instruments. The statutory discretion . vested in the 
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Courts in India by B. 41 is of wider amplitude than 
the corresponding rule of equity administered in 
England, where there is no such statutory counterpart. 
That discretion is of course not to be arbitrary but 
sound and reasonable and guided by well-settled 
judicial principles. But, once it is found that the 
requirements of the section are satisfied and there 
exist circumstances which call for the exercise of the 
discretion, the Court is bound to afford relief without 
being hampered by reference to the limitations which 
surround the corresponding- rule of equity as 
administered elsewhere... Haghavayya v, Subbayya 
(2), Rahima Bee v. Mannan Bee (5), Abdul Majid v. 
Ramiza Bibi (6, and Gurusami Pantulu v. Budh Karan 
Lal (7), relied on. Mohoré Bibee v, Dharmodas Ghose 
(3)and Vaikuntarama Pillai y. Authimoolam Chettiar 
(®), explained. [p. 640, col. 2.] 

Where a minor has executed a sle deed during his 
minority without any misrepresentation as to his age 
and the purchaser had no knowledge that the vendor 
was minor when the deed was executed, a decree for 
setting aside the sale-deed can be passed only after 
imposing a condition of minor's making a refund to 
the purchaser ofthe ‘amount of the consideration 
received from him. Raghavayya v. Subbayya (2), 
relied on. 

A. against the decree of the Suk-Judge, 
'Bapatla, dated December 31, 1929. f 

Mr. Ch, Raghava Rao, for the Appellant. 
. Messre, V. Govindarajachari, P. Satya- 
narayana Rao, S. Vepa and K. Viswanatha 
Sastry, for the Respondents. 

Krishnaswami Ayyangar, J.— This 
appeal arises out of a suit by the appellant 
to get aside a number of sale deeds exe- 
cuted by him during. his minority and to 
recover the properties sold together with 
mesne profits. Defendants Nos. 1, 2,4 and 5 
were the, purchasers under different sale 
deed, all-of which have been set aside by 
the trial Oourt. But the decree for posees- 
sion bas been made. conditional on -the 
appellant refunding $9. the several pur- 
chasers the’ amounts of the consideration 
received fr. m them. Defendant No. 1 died 
afier the institation-of the suit and his legal 
representatives are defendants Nos. 10 and 
11. The main object of the appeal is to get 
nid of the condition imposed on.the appe!- 
lant to re-pay the purchase moneys. The 
Subordinate . Judge has found that the 
appellant was a minor wien Ite executed the 
several deeds of sale, trat he did not make 
any misrepresentation as to his age. He 
has not found that any of the purchasers 
except defendant No. 4 had knowledge that 
the appellant was a minor when the sales 
were made. As regards defendant No. 4, 
however, he came to the conclusion- that he 
must have known of the appellant's minori 
ty-at the 1ime of the sala in his favour. 
These findings of fact have not been 
challenged in appeal. 

Tie learned Judge has held that the 
appellant.was not estopped from pleading 
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that the eales were void, a point coneluded.. 
by authority and very properly not ques- `. 
tioned before us. It was, however, urged on 
behalf of the appellant that the learned’ 
Judge was in error in imposing the cind:-. 
tion referred to above, as neither s. 6 
Contract Act, nor s. 41, Specific Relief Act, 
justificsit, Itis unnecessary for us, in this 
appeal, to consider the scope of s. 65, Con-, 
tract Act, as respondent No. l's Advocate 
has not chosen to support the judgment by 
reference to that seciion but took his stand 
on s. 41, Specific Relief Act, which accord- 
ing to him is sufficient to justify the con- 
clusion of the trial Court. This argument 
has found favour with the Subordinate 
Judge, and we also are of opinion that it is 
sound. Section 41 runs as follollows : 

“On adjudging the cancellation of an instrument, 
the Court may require the party to whom such 
telief is granted to make any compensation to the 
other which justice may require. ' 

Read in the light of s. 39 which authc- 
rizes the cancellation of a written instru- 
ment, whether. void or voidable, s. 41 cannot 
be understood as limited in its operation 
to void instruments only, and accordingly it 
was conceded before us that that section is 
applicable to both classes of instruments. 
What is, however, urged is that though such 
may be the effect of the section, it must be 
deemed merely to embody the familiar rule 
of equity that he who seeks equity must do 
equity but limited and circumscribed by 
the qualification laid down in Thurstan v. 
Nottingham Permanent Benefit Building 
Soctety-(1) at p; 13, tiz : 

“that a Court of equiry cannot say that it is equit- 
able to compel a person to pay any moneys in res- 


pect of a transaction which, as against that person, 
the Législature has declared to ba void.” om 


So qualified, the rule would seem to pre- 
c:ude Courts from granting compensation 
in all cases of void transactions, for we 
caunot see any difference in principle or 
reason, between transactions void by statute 
and those void under the general law. An 
argument of the kind proves too much, 
runs Counter to the concession made earlier 
by the appellant’s Counsel and is, in our 
opinion, against the plain intendment of the 
section and must accordingly be rejected. - 
In our judgment, the statutory discretion : 
vested in the Courts of this country by 
B. 41 of wider amplitude than the cor- 
resp.nding rule of equity administered in 
Eagland, where there is no such statutory 
counterpart. That discretion is of course, 
nut to be arbitrary but sound and reason- 
able, and guided by well-settled judicial 


(1) (1802) 1 Oh. 1; 71 L J Ch. 83, 
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principles. But, once itis found tbat the 
requirements of the section are satished 
and there exist circumstances which call 
for the exercise of the discretion, the Court 
is bound: to afford relief without being 
hampered by reference to the limitations: 
which surround the corresponding rale of 
equity as administered elsewhrre. We think 
we are beu'd to give‘ effect to the plain: 
words of the section and are not. at liberty’ 
to import into it, considerations derived 
from the English or any other system of 
Jurisprudénce. It is scarcely necessary to- 
add that the exercise of such a power: is 
not to itvent a new head of equity but: 
merely to act ja obedience to a statutory 
_ injunction. The view here expressed is; we 
think, supported by a decision of a Bench 
of this Court in Raghavayya v. Subbayya’ 
(2) where the facis were almost on: all fours 
with those found in the present. case. 
Coutte-Trotter, J. as he then was, express 
ed himself in favour of a wider interpre- 
tation of the ‘section. After referring io 
the English decisions he said: 

. "But it is clear that in this country we have 8. 
statutory right .to impose conditicns by a. 4il, 
Specific Relief Act, and that right is clearly 
recognized in Mohori Bibee v. Dharmodas Ghose 
(3) I regard this as 8 proper case for exercising’ 
that discretion and make it a condition that the 


plaintiff shall, repay . . + before recovering, 
possession of the property.” — 

The passage in the judgment cf the 
-Privy Council in the above ease to which’ 
the learned Judge apparently alluded is 
obviously the one at the top of p. 5494; ‘ 

Another enactment relied upon asa reason why 
the mortgage money should be returned is e: 4l; 
e Relief Act (1 of 1877), which js as fol-: 
_lowe: 

After setting out the terms of the section, 
their Lordships proceed: f 

“Section 38 provides in similar termb for a case 
of rescision of a contract. These sections no doubt’ 
do give a-discretion to the Court, but the Court of 
first instance and subsequently the Appellate Courts 
in the exercise of such discretion came to the con-, 
clusion that under the circumstances of this case, 
justice did not require them to order the return by’ 
the respondent of money advanced io-bim with 
full knowledge of his infaney and their Lordships 
886 no reason for interfering with the discretion so 
exercised.” ; ee 
_ The italics are ours and the italicized 
portion points unmistakably to the corréct- 
ness of the wider interprétation of tnd 
Section. ‘ihe appellants’ Counsel repeated’ 
before us an argument presented before thé 
learned Judges who decided the case in 


were W 124; 43 Ind, Cas. 908; A IR 1916 Mad., 
oe) 30 O 539, 30 I A 114; 8 Sar. 374;70 WN 441 
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Raghavayya v. Subbayya (2) and rejected! 
by them after: full consideration. That- 
argun ent is that inthe very nexi passage - 
their Lordships equated the principle enact- 
ed in the section to the rule of equity in- 
England to which reference has been made. - 
The passage is this: : : 
-“It was also contended that one who seeks equity. 
must do eguity. But this is the last point over» 
again and does not require further notice, except 
by referring to a recent decision of the Court ` of’ 
Appeal in Notingham Permanent Benefit Building! 
Society v. Thurston (4)." - | i 
To appeal to the limited rule of equity, 
after the refusal of . remedy under.the: 
ampler.rule of the statute may not inappro > 
priately perhaps be described as an attempt. 
to.argue the same point over again, How-; 
ever that may. be, we find that the point. 
has been directly dealt with and answered; 
in the judgment of Seshagiri Iyer, J.in the- 
same case, He said at p. 129*: . dest 
“The learned Vakil for the appellant contended that; 
this succeeding paragraph ‘the reference is to para. 2, 
at p. 519 in 30 Oal. 039 | Mohori Bibee v. Dharmodas' 
Ghose (3)] referred to above), must be taken to have: 
given the. final answer to.the contention as to: 
compensation, Ido not think so. In my opinion,. 
the two paragraphs are consistent with each other. 
In para. 2 their Lordships must be taken to have” 
held that if the matter rested purely on principles‘ 
of equity, they would not be prepared to order; 
compensation as that claim was negatived under- 
similar circumstances by the House of Lords in" 
Nottingham Permanent Benefit Building Sociéty v,~ 
Thurston (4). Their Lordships. should not be taken ' 
to have held that the statytory rule contained in 
s. 41, Specific Relief Act, should not be given effect . 
to as it only contained a rule of equity: The net 
import of the two paragraphs isto declare thatthe 
statutory discretion as to compensation does exist 
and can be exercised by.the Oourts, but that if: 
relief is, claimed on general equitable grounds apart ; 
from statute, such & claim ib inadmissible as that 
would be ‘opposed to the principles laitl down “by” 
the House of Lords." a - EErEE 
"We are in substantial agreement with; 
this view of-the - judgment of the. Privy. 
Couneil -the more so as we find. that it is in: 
consonance with our understanding of what. 
we regard .as the plain language of .the 
section, The -decision in Kaghavayya .¥.. 
Subbayya (2) has not only, not. been. 
challenged: since, but has been cited in 
several subsequent cases without dissent. 
see Rahima. Bee v. Mannan Bee (5), Abdul. 
Majid v.-Ramiza Bibi (6) and Gurusami. 
Pantulu v. Budh Karan Lall (7). . We. 
14) (1903) A O 6; 72 LJ Ch. 134; 87L T 529; 51 W- 
R 23y 6, X P 123. : 5 =^ 
- (5) A IKIH Mad. 140; 161 Ind. Oas. t32; € R M, 
831; 31 L W 529. : 
ae ALE 193) Mad. 468; 131 Ind, Oas. 153,33 L W 
312; (4931) M W N 159; Ind, Rul, (1931) Mad. 489.- i 
41) 10 L W 2:5; 53 Ind. Gas, 14,4 18 1819 Mad. 
224; z6 M.L T 245 
* Page of 7 L W—lëd. | 
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niust, therefore, repelthe plea for tke 
narrower interpretation of the section con- 
ténded for by the appellant. Before finally 
leaving tbis subject, we must also notice a 
further submission on behalf of the appel- 
lant that the decision in Raghavayya v. 
Subbayya (2) is in conflict-with an earlier 
Bench decision of this Court in Vaikunta- 
rama Pillai v, Athimoolam Chettiar (8) 
and that the latter must be followed in 
preference to tbe former or that the conflict 
must be resolved by a reference to a Full 
Bench. Itis to be observed that the ruling 
in Vaikuntarama Pillai v. Athimoclam 
Chéitiar (8) was cited and relied upon in 
Raghavayya v. Subbayya (2) but was held 
to be. either inapplicable, . distinguishable 
or untenable. lt is enough to point out 
that the question of re-payment did not arise 
for direct decisicn in Vaikuntarama Pillai 
v. Athimoolam Chiettar (8) but arose only 
incidentally for the purpose of deciding 
whether the plaintiff, an assignee of a 
mortgage by a minor, could be regarded as 
fulfilling the character of a creditor so that 
he mignt sue under s. 53, Transfer of 
Property Act, to set aside a subsequent 
settlement, by the mortgagor. Secondly, 
s. 41 is not referred to at all in the 
judgment, much less its language considered 
for a comparison ofthe statutory rule with 
the:pure rule of equity of the English Law. 
We do.not, therefore, feel obliged to follow 
the--one course’ or the -other- suggested by 
the appellant. . p a. i ` . i Í 

- Holding.. as we do that the learned 
Subordinate Judge.had power under a. 41, 


Specific Relief Act, to order a refund-of the. 


corsgideration received by the appellant, it 
still remains for us to consider whether the 
power was, properly exercised on the facts 
found in the present case. It is settled law 
that where the alienee chose to advange 
the money to a minor with knowledge of 


the minority, it would be improper to order: 


a@ refund.. lt is equally settled that where 
an innocent purchaser or aliene was induced 
to. part with money to a minor by a mis- 
representation as to his age an order for 
refund would be made almost as a matter 
of course. Where, however, there is neither 
knowledge of minority on the part of the 
alienee, nor misrepresentation cn the part 
of the minor the answer is not quite so 
easy. Gases of this type have been some- 
what rare, for, our attention has not been 
drawn to any of the décisions than those in 
Raghavayya Vv. Subbayya (2) and Vaikun- 
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tarama Pillai v. Athimoolam Chettiar (8). 
The appellant's argument is that no order 
for refund could be made against a minor 
except when the money was paid to him 
as result of a fraud practised upon or a 
fraudulent misrepresentation made to the 
person who was thereby induced to part 
with the money. There are no doubt dicta 
in Vaikuntarama Pillai v. Athimoolam 
Chettiar (8) which seem to lend colour to 
such an argument, but we must on this 
point again be guided by the clear pro- 
nouncement contained in the later case. 

Reference may finally be made to an 
argument of the respondent's Advocate that 
the observations in Vaikuntarama Pillat 
v. Athimoolam Chettiar (8) are explicable 
on the footing that the minor in that 
case was a defendant. According to him, 
s. 41 is framed so as to afford relief only 
in a case where the minor himself as plain- 
tiff seeks the assistance of the Court and 
the section is inapplicable if he happens to 
be merely a defendant in a suit by the 
person who dealt with him when he was a 
minor. On the soundness of this argument, 
it is unnecessary to express a final opinion 
as in this case the minor has come into 
Court as plaintiff seeking the assistance of 
the Court as such, When the question arises, 
it would be a matter for consideration 
whether such a marked difference in the 
substantive rights of parties could have been 
intended to be based on the accident of the 
claimant being a plaintiff or defendant and 
whether there is not implicit in the language 
of the section a rule of wider significance, 
affording, under proper circumstances, relief: 
to a purchaser or alienee irrespective of his 
being a plaintiff or defendant. | 

We are, therefore,of opinion that: the 
learned Judge in the Court below was right 
in invoking the provisions of s. 41, Specific 
Relief Act, for imposing the condition in- 
serted in the decree, except ae against 
defendant No. 4 who is respondent No. 3 
in the appeal. The Subordinate Judge has 
found that he must have known of the 
appellant's minority when he took the sale. 
Nobody has appeared on his behalf, to. 
challenge tke correctness of this finding 
which, we must, therefore, accept. By reason: 
of this finding he is disentitied to claim 
a refund and we do uot understand why in 
spite of it the Suborainate Judge has directed 
arefund to him also, along with the other 
defendants mentioned in the decree. The 
decree must be modified py omitting defen- 
dant No. 4 from among the persons for 
whose benefit the condition for re-payment 
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kas been inserted. As against him, there will 
"be decree for recovery of possession together 
with mesne profits from the date when he 
took possession till the date of the recovery 
of possession. The appeal is dismissed with 
the costs of respondent No. 1 and as against 
all other respondents except the fourth. As 
against respondent No. 3 the appeal is allow- 
ed and the conditicn for re-payment so far as 
he is concerned wili be deleted. He will pay 
the costs of the appellant here and in the 
Court below on the value of the claim 
against him and bear his own costs through- 
out. The Subordinate Judge will now make 
the enquiry regarding the mesne. profits 
payable by defendant No. 4 who is -respon- 
dent No.3 here. The memo of objections 
. 18 not pressed. Dismissed. No costs. 


ONS. Decree modified. 


eave 


PESHAWAR JUDICIAL COMMIS- 
_ SIONER’S COURT 
Oriminal Revisions Nos. 55 and 
56 of 1939 
March 31, 1939 
Mir Auman, J. 
ASHRAF ISRARUDIN-—PRTITIONER 
f VETSUS 
KEMPEROR—Oppostre Party 
. Penal Code (Act XLV of 1860), s. 334—Crying of 
counter-slogans held likely to cause provocation, 
though not grave and sudden. acs 
The crying of a counter-slogan, that -is to say in 
praise of the leader of one’s own party and not in 
dispraise of the leader of the other -party, in reply to 
the slogans cried by that party is likely to cause 


provocation to its members though not grave and 
sudden. 


„Or. Rs. against an order of the Addi- 
tional Sessions Judge, Peshawar, dated 
February 6, 1939. 
` Mian Ziauddin, for the Petitioner. 

Mr. Abdul Latif Khan, for the Crown. 

Order.—At 104. Įm. on July 10, 1932, 
a procession of the Muslim League was 
passing through the Tangi bazar. The 
members of the procession were crying 
their usual slogans. It appears that counter- 
.- Slogans were shouted by some Red shirts 
who were standing in the bazar and this 
led to trouble between the Muslim Leaguers 
and the Red shirts. As a consequence, 
Ghulam Sarwar and Qalandar Red shirts 
were wounded. Mir Muhammad, a neutral 
shopkeeper, was accidentally injured and 
Afridai, one of the Muslim Leaguers, also 
‘got slight wounds. Afridai, Fakir, Ashraf, 
Sardar and Ghulam Muhammad were chal- 
‘laned by the Police for causing hurt to 
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Ghulam Sarwar and Quilandar. (After 
summarizing the evidence in the case his 
Lordship proceeded). The learned trial 
Magistrate convicted Afridai and Fakir 
under s. 324, Indian Penal Oode, for 
causing a burn to Ghulam Sarwar. He 
also convicted Ashraf under s. 324, 
Indian Penal Code, for stabbing Qalandar. 
He observed : ; 

“It is true that there is party feeling and that 
the complainants and the prosecution witnessea 
are Red-shirts and the accused membere of the 
Muslim League. Although the complainants deny 
that they caused any provocation, I think that 
the allegation by the defence witnesses that they 
shouted counter-slogans is eminently probable. 
It ig alleged that when the procession shouted 
‘Muhammad Ali Zindabad’ that the accused (six 
complainants) shouted ‘Muhammad Ali Murda- 
bad.’ Allowing for the feelings on both sides, such 
provocation would be quife sufficient to cause the 
more hot-headed members of the procession to 
assault the interrupters.” 

The trial Magistrate sentenced all the 
three accused to one year's R. I. each. 
When giving the sentence he remarked; 

“In regard to the sentence to be inflicted on the 
ong hand there is the consideration that these acts 
were done on eudden provocation, There is, on the 
other hand, the point that it is very dangerous to 
treat lightly such incidents occurring in the course 
of political processions.” 

Tae convict appealed to the Sessions 
Oourt and the Additional Sessions Judge 
dismissed the appeal. It was argued before 
the Additional Sessions Judge that provoca- 
tion had been offered to the members of 
the procession. The learned Judge did not 
agree with this point of view. His discus- 
sion of this point may be usefully repro- 
duced as follows : i f 

“The learned Counsel for the appellants made 
much of the fact that persons in the bazar had 
raised shouts counter to the shouts raised by the 
processionists, (The learned Magistrate himself 
found that these shouts ‘provoked’ the three appel- 
lants to assault Ghulam Sarwar and Sardar in the 
way they did). He even attributed it to sudden 
provacation. It was no doubt the motive. li does 
not seem tome that if it can be called provocation, 
and it led to the assault that it is an extenuating 
circumstance; Clearly the shouts of the by-standers 
which annoyed the appellants were raised in 
answer to shouts they themselves had been making 
and which they knew were also likely to annoy. 
the by-standess as the by-standers’ reply was annoy- 
ing to themselves.” ` 

Fakir and Afridai have presented one 
application for revision against these orders 
and Ashraf has instituted another, ‘ais 
judgment will cover both cases. In my 
vpinien, thetwo Oourts below have gone 
wrong in holding that it was established 
that Gnulam Sarwar was deliberately 
thrown into the oil pan by the convicis 
Afridai and Fakir. The circumstantial evi. 
‘dence clearly indicates to the ‘contrary. 
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The bazar is only three paces wide. A pro- 
cession of the Muslim League was going 
in the, middle in single file. There were 
by-standers. Half the processionists had gone 
when something happened which caused a 


fight between the processionists and the 


by-standers. One of the shopkeepers had an- 


oil pan for cooking food in which there 
was hot oil. The strugglé must have caused 
a good deal of pushing about. It may be 
that some of the strugglers slipped over 
the skin of meluns which were admittely 
lying about. All these circumstances make 
it absolutely possible that Ghulam Sarwar, 
one of the persons who were struggling, 
may have fallen on the ground and his 
hand may have accidentally gone into the 
pan. - This is the defence which was taken. 
by the accused and in support of which 
defence evidence was led. 1 may note that 
Jaggat Ram, the defence witness, was men- 
tioned by Ghulam Sarwar in the FAL. R. 
as one of the persons who were present at 
the time of the occurrence. He supports 
this defence and his evidence is, therefore, 
entitled to weight. ‘ : 

‘Now-let us examine the story for the 
_ prosecution. Accdérding to the prosecution 
witnesses, three persons lifted Ghulam Sar- 
war bodily and threw him into thé pan 
head downwards. Js it conceivable’ that 
Ghulam Safwar would only get a bura on 
the hand ‘if three strong adults were to 
throw him right into the oil particularly 
when the whole distance between his shop 
and the oil pan is on his ‘own showing not 
more than 5 pates? His head and face 
- would have been burnt and most probably 
he would have been dead if this had been 
done;. It is: significant in this connection 
that Sardar was spoken-of as one of those 
who had thrown Ghulam Sarwar into the 
pan. Sardar has been discharged and ft 
can be safely presumed that he was charged 
falsely. Ghulam Muhammad was similarly 
held to be innocent, ‘There are, moreover, 
discrepancies in the statements of the P, Ws, 
which also indicate that. they have been 
drawing on‘their imagination. For exam- 
ple, they do not agree as to whetLer Ghu- 
lam Sarwar was thrown first or Qalandar 
‘stabbed first. It is not improbable there- 
fore that Ghulam Sarwar having fallen by 
accident and. burat his outstretched hand 
considered it as God-sent and availed of 
this cppcrtunity to avenge himself upon 
tLe members of the Musiim League pro- 
_céssion, It should be remembered that 
according to Tagrirullah, P, W. Ghulam 
Sarwar and others were crying the counter- 
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slogans. Ghulam Sarwar was thereforé an 
enthusiastic member of the opposite fac- 
tion. For the reasons given above, I give 
the benefit of doubt to Fakir and Afridai 
and accepting their petition for revision set 
aside their convictions and sentences and 
direct that they should be released at once. 
I have no difficulty in the case of Ashraf, 
Qalandar, the man who charges him with 
stabbing, comes from a different village 
called Mirza Dher. He did not know him 
andin the F.I. R. he gave his description 
only, the chief point of identification being 
that he was one-eyed: he is one-eyed, Moree 
over, Qalandar picked him up in an iden- 
tification parade which was held by the 
Sub-Inspector in the hospital, It was a 
broad daylight affair and Qaladar would 
certainly know who stabbed him. It is 
therefore established that Ashraf caused 
the wounds on Qalandar, 

It was argued on behalf of Ashraf that 
the Muslim League processionists were 
given grave and sudden provocation and it 
was urged,that the proper section to apply 
in his case was e. 334, Indian Penal Code, 
My attention was invited to the fact that the 
trial Magistrate did admit that provocation 
was offered. The learned Counsel for the 
Crown, Lowever, pointed out that the learned 
Additional Sessions-J udge was of opinion that 
provocation was mutual, If I were to’ believe 
the statement of Said Ahmad, witness for 
defence, that “Muhammad Ali Murdabad” 
was shouted by the by-standers in reply to 
the cry of the procession “Muhammad Ali 
Zindabad,” then there was certainly grave 
and sudden provccation. But I am not 
prepared to beliéve the statement of Said 
Atmad because .Jaggat Ram, the other 
D. W., has not said anything about it. 
There remains the admission of Taqrirullah, 
P. W., that “FakLri Afghan Zindabad” was 
said in reply to “Muhammad Ali Zindabad.” 
T agree with the Ocrnsel for the Crown that 
‘the crying of such counter-slogan, that is to 
say, in praise of the leader of one’s own 
party and not in dispraise of the leader of 
the other party, sLould not normally amount 
to grave and sudden provocation. I may 
remark here that for the same reason I 
do not agree with the learned Additional 
Sessions Judge that crying of slogans by 
the processionisis gave provocation to the 
by-standers. 1 would, however, make the 
observation tbat although ordinarily per- 
missible, the crying of such a ccunter- 
slogan also at a time when tLe opposite 
party is going drawn up in a procession 
and in reply tothe slogans cried by that 
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party is likely to cause provocation to its 
members though not grave and sudden. 

_ In fact the counter slogan when shouted 
in.these circumstances cannot be said to 
have been used in token of the admiration 
of the leader of the party crying it but as 
challenge to the opposite faction, and from 
this. point of view itis bound to give offence. 
“It is beyond my province to discuss the 
„Other aspects of this matter but I cannot 
help thinking that ib is desirable otherwise 
also to ‘abstain from making such chal- 
‘lenges if healthy rivalry in political life is 
sought to be promoted in the country. I 
hold, therefore, that Ashraf was given some 
Provocation but it was not grave and sud- 
den. His conviction under s. 324, Indian 
“Penal Code, is consequently maintained. 
As regards sentence I think he bag already 
been leniently treated and I do not pro- 
pose to order any reduction on the ground 
of provocation, His petition is dismissed. 


8. Order accordingly. 


nena 


PATNA HIGH COURT 
Special Bench 
Civil Reference No. 2 of 1939 
April 28, 1939 
Harring, O. J., MOHAMMAD Noor AND 
Wort, JJ. 
KASHI NATH RATHO— PETITIONER 


versus 


U. 0. PATNAIK, PLEADER— 
Opposite Party 

Legal Practitioners Act (XVIII of 1879), s. 14— 
Offence under 3. 13 (b)—F'ailure to formulate charge 
Pleader not prejudiced — Proceedings, if legal— 
Strict proof of professional misconduct, necessity of 
—Pleader retaining client's money as loan—Relation- 
ship of debtor and creditor must be proved~If proved, 
no question of misconduct would arise. 

Where a Pleader alleged to be guilty of professional 
misconduct was given full particulars of the complaint 
made against him and was given every opportunity 
to meet that complaint and at no stage in the proceed- 
ings didhe complain that he had been taken by 

‘surprise but no precise charges had been formulated 
‘against him ; 

-~ Held, that it would have been better if precise 
charges hed been formulated; but as the failure to 
formulate such charges had not prejudiced the Pleader, 
such failure to formulate charges was not fatal to the 
proceedings. A, a Pleader v. Judges of the High 
-Court of Madras(1), referred to. [p. 647, col, 2 

h Charges of professional misconduct must be clearly 
proved and should not be inferred from mere ground 

‘for suspicion, however reasonable, or what may be 
mere error of judgment or indiscretion. Proving 
facts and circumstances giving rise to grave suspicion 
is not sufficient to establish a charge of fraudulent 
or grossly improper conduct in the discharge of pros 
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fessional duty. A, a Pleader v. Judges of the High 
Court of Madras (1), reliedon, [ibid] - = 
Lawyers should not, except in very special circum- 
stances, accept loans from their clients. Where a 
lawyer has withdrawn money fora client and has 
been permitted to retain it, a document evidencing 
that transaction should, in every case, be drawn up. 
Tt is essential in cases, where the relationship -of 
lawyer and client has been changed to one of debtor 
and creditor, that the clearest evidence of such 8 
change should be obtainable If the relationship’ of 
Pleader and client ig changed into one of debtor 
and creditor, then no question of misconduct can 
arise. Failure by the debtor to pay the money on 
demand does not amount to professional misconduct, 
[p. 648, cole. L & 2,] Pee BA 
- O. Ref. made by tha District Judge, 
Ganjam-Puri, dated February 8, 1939. `” 


Sir Sultan Ahmed, Messrs. G. C. Das and 

P. Misra, for the Reference. 
Mr. G. P. Das, Public Prosecutor, for the 

Advocate-General, Orissa. 


Harries, C. J—This isa reference by 
the learned Munsif of Berhampur made 
through the District- Judge of Ganjam- 
Puri unders. 14, Legel-Practitioners Act. 
On April 25, 1938, one Kashi Nath Ratho 
filed a petition in the Court of the District 
Judge of Ganjam-Puri complaining against 
the conduct of the opposite party U. C. 
Patnaik, a Pleader, practising in the Courts 
at Berhampur. As the misconduct was 
alleged to have taken place in the Court of 
the learned Munsif, the learned District 
Judge sent the application to that Court, 
The petitioner Kashi, Nath Ratho did not 
himself file the petition in the Court of the 
learned Munsif, but on receipt of the peti» 
tion from the Court of the learned District 


Judge, the learned Munsif took cognizance, 


of it andexamined Kashi Nath Ratho on 
oath. Notice was sent to the opposite 
party, U. O. Patnaik, who duly appeared 
and filed a written statement. The learned 
Munsif heard evidence on behalf of the 
petitioner and -the opposite party and 
eventually came to the conclusion that the 
Pleader was guilty of fraudulent or grossly 
improper conduct in the discharge of his 
professional duty. The report was forward- 
‘ed to the learned District Judge, who heard 
Counsel on behalf of the parties. He came 
to a different conclusion and held that the 
Pleader was not guiltv of any misconduct, 
The learned District Judge has forwarded 
the two reports to this Oourt and we have 
heard Counsel on behalf of the Pleader, 
The Advocate-General of Orissa appeared 
through the Public Prosecutor for Orissa, 
Mr. G. P. Das. The latter informed the 


Court that he had been instructed to sup-; 


port the view taken by the learned District 
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. Judge. Consequently, noagrument has been 

addressed to us on . bebalfof the view held 

- bythe learned Munsif. Sir Sultan Ahmed 

who appeared for Mr. U. O; Patnaik has 

dealt with the case very fully and has 

placed quite fairly before the Court all 

“the materials which were before the lower 
Courts, 

The petitioner, Kashi Nath Ratho, is a 

. professional money-lender, and in the year 


1935, he had instructed the opposite party _ 


to, appear ‘fcr him in certain execution 
‘eases. On May 8, 1935, Mr. Patnaik with- 
drew from Court a sum of Rs. 1,065-1-0 
‘which : had been deposited to the credit of 
the petitioner. On October 8, 1,935, Mr. 
Patnaik withdrew another sum of 
Es. 460-15-0 which had been likewise 
deposited to the creditof the? petitioner. 
These twosums had been deposited in 
Court by a judgment-debtor in execution 
‘case No. 76 of 1935. On August 14, 1937, 
Mr. Patnaik withdrew from Oourt asum 
of Rs. 20 which had been deposited to the 
credit of the petitioner by a judgment- 
dabtor in execution case No. 149 of 1937. 
It is common ground that Mr. Patnaik did 
not pay these sums over tothe petitioner 
for some considerable time. On November 
4, 1935, he paid to the petitioner a sum of 
‘Rs. 400 out of the eum of Rs. 460 15-0 
which he had withdrawn on October 
8, 1935. .The next two payments were of 
Rs, 20 and Rs. 5 which were made on June 
12, 1936, and January 14, 1937, respectively. 
Itis admitted that. these two payments 
were made to cover the travelling and 
other expenses of the petitioner. On Sep- 
tember 5, 1937, a payment of Rs. 100 was 
made by the Pleader to the petitioner out 
of which the petitioner had appropriated 
Rs. 10 towards his travelling and other 
expenses. According to the Pleader, this 
was a payment towards interest but, ac- 
cording to tLe petitioner, the whole sum 
was paid towards . travelling expenses, 
though in his books Rs.10 only are appro- 
priated towards such expenses. On or 
about October 30, 1937, a further sum of 
Ra. 20 was paid tothe petitioner to cover 
expenses. On November 23, 1937, the 
Pleader paid to the petitioner a sum of 
Rs, 400'and on January 13, 1936, a further 
sim of Rs. 100. On April 1, 1928, Mr. 
Patnaik paid the petitioner a sum of 
Rs. 614 which represented the balance due 
in respect of the amounts withdrawn by the 
Pieader and a further sum of Rs. 210 which 
the Pleader alleges was paid as interest. 
On this date also the petitioner acknow- 
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ledged that a sum of Rs. 42 had been spent 
by the Pleader in expenses in connection 
with the petitioner's litigation. 


Aceording to the petitioner, Mr. Patnaik 
concealed from him the fact that be had 
withdrawn these various sums and the 
petitioner only became aware of the fact as 
a result of the inquiries made in Oourt. 
He alleges that Mr, Patnaik wrongfully 
retained these sums and only made pay- 
ments from time to time as a resulb of 
pressure. According tohim, these moneys 
should have been handed over immediately 
they were withdrawn and consequently, it 
was urged that the Pleader had been guilty 
of misappropriation of the moneys and 
wrongful detention of them for a conatder- 
able time. The Pleader's defence was 
two-fold. With regard to the sum of 
Rs. 1,0s8-1-0 withdrawn on May 8, 1935, he 
alleged that an agreement was entered into 
between the parties whereby he was allow- 
ed to retain thissum by way of loan. On 
September 5, 1937, he alleges that he paid 
a sum of Rs. 100 by way of interest on this 
loan but as I have stated, the petitioner 
alleges that this sum of Rs. 100 was paid to 
cover expenses. Admittedly a sum of 
Rs. 210 was paid on April 1, 1938, and this, 
according to the Pleader, was the balance 
of interest due upon the loan. The peti- 
tioner admits that this sum was paid as 
interest; but he alleges that he was 
forced to accept it and to give a receipt. 
The learned Munsif held that the peti- 
tioner bad not established that the Pleader 
had concealed these withdrawals from him 
and this finding is upheld by the learned 
District Judge. In my view, there jp no 
evidence upon which. a finding -of conceal- 
ment could be based and in fact the : evi- 
dence points to the fact that the petitioner 
well knew that these sums had been with- 
drawn. The learned Munsif, however, reject- 
ed the Pleader’s defence that he had been 
permitted to retain the sum of Rs. 1,065-1-0 
aŝ a loan. He further rejected the opprsite 
party’a plea thal the balance of the moneys 
withdrawn by him had been retained by 
him to meet cosis to be incurred in the liti- 
gation which was proceeding. The learned 
District Judge, however, held that there 
bad been no misappropriation of the moneys 
withdrawn and that the evidence establish- 
ed that Kashi Nath Ratho had permitted 
the Pleader to retain the sum of Rs. 1,065-1-0 
withdrawn by him as a loan. He further 
held with regard to the other sum alleged 


to be misappropriated, namely Rs. 80-15-0 
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that the Pleader was allowed to retain the 
sum to meet current expenses. 

_In the first place, it was argued in this 
Court that the inquiry by the learned 
‘Munsif was not a proceeding unders. 14, 
Legal Practitioners: Act. The form of the 
learned Munsif's report is somewhat une 
fortunate, He appears to have thought that 
he had to make his report to the learned 
District Judge, whereas the report is really 
made for the High Court. The report is to 
be forwarded through the learned District 
Judge; but it is not in fact a report made on 
his behalf. The same point was taken 
before the learned District Judge, and in 
my view the latter rightly held that the 
proceeding before the learned Munsif was 
a proceeding unders. 14, Legal Practitioners 
Act. The learned Munsif found the 
Pleader guilty of an offence under s. 13 (b), 
Legal Practitioners Act, and sent his report 
to the learned District Judge. It would have 
been better, however, if the learned Munsif 
had not framed his report in the way he did. 
However, on reading the whole report, it ia 
clear that the learned Munsif was conducte 
ing an inquiry under s. 14, Legal Practi- 
tioners Act, and as required by that Act, he 
forwarded his report to this Court through 
the learned District Judge. It was also 
argued that the finding of the learned 
Munsif cannot be sustained “by reason of 
the fact that no precise charges were 
framed. It might have been better if the 
learned Munsif had framed charges; but 
in my view the failure to formulate precise 
charges has led to no injustice in this case, 
The opposite party was given full parti- 
culars of the complaint made against him 
and was given every opportunity to meet 
that complaint. At no stage in the proceed- 
ings did the opposite party complain that 
he had been taken by surprise, and in my 
View these proceedings were not illegal by 
reason of the failure to formulate charges: 
It is to be observed that. in A, a Pleader v: 
Judges of the High Court of Madras (1) 
their Lordships of the Privy Council laid 
down that 

“an inquiry ina serious case (such as professional 
misconduct on the part of a Pleader) should proceed 
on formulated charges, not only in fairness to the 
person charged with professional misconduct, but in 
order that the evidence may relevantly bear on the 
particular issues, and, further that the evidence 
should be carefully taken and judged according to 
the ordinary standards of proof.” 


KASHI NATA BATHO v. U. 0. PATNAIK (PAT) 


847: 
“As I have stated, it would have been 
better in this case if precise charges had 
bsen formulated; but as the- failure to for- 
mulate such charges has nat prejudiced the 
Pleader, I hold that such failure to formu- 
late charges is not fatal to these proceed» 
ings. Before dealing with merits,: it. will 
be convenient at this stage to consider 
what standard of proof is required: in ¢ases 
of this kind. In the Madras case to which 
I have already referred, Gord. Thankerton 
at p. 145* stated: oe es EF 
“Before dealing with the charges it is right to 
state that, in their Lordships’ opinion charges , of 
professional misconduct mast be clearly proved and 
should not be inferred from mere ground for 
suspicion, however reasonable, or what may be mere 
érror of judgment or indiscretion An appropriate 
guide may be found in s. 13, Legal Practitioners 
Act, XVIII of 1879, under which a Pleader or mukhtar 
may be suspended or dismissed, who is guilty ‘of 
fraudulent or grossly improper conduct in the dis- 
charge of hie professional duty.’ ” . 
The petitioner in this casé has charged 
the Pleader with fraudulent or grossly ims 
proper conduct in the discharge of his 
professional duty, and in order to succeed, 
he must clearly prove these charges, 
Proving facts and circumstances giving 
tise to grave suspicion is not sufficiant to 
éstablish such a charge. The petitioner's 
allegations were two-fold, namely that the 
Pleader had wilfully concealed from the 
petitioner the withdrawal of these various 
sums of money and had wrongfully and 
fraudulently retained the money in spite 
of repeated demands. According to the 
Plesder, tie petitioner well knew that these 
sums had basen withdrawn and that he had 
been permitted to withhold Rs. 1,085-1-0 
as a loan and to retain the balance, namely 
Rs. 99-15-0, to meet current expenses. As 
I have stated. earlier in this judgment, both 
the Courts have held that the charge of 
concszalment has not been established and 
in my view rightly. Had concealment. of 
the withdrawals been established, then the 
retention of the money would obviously have 
been fraudultot. Having regard to the 
fact that the Pleader did not conceal the 
withdrawals, the case put forward by. the 
petitioner becomes very difficult to establish. 
Is it likely that a professional money-lender 
would allow a Pleader to withhold substan- 
tial sums of money fora period of no less 
than three years? Jt must be remembered 
that nothing was paid towards the sum-of 
Rs. 1,085-1-0 until Rs. 400 was paid on 
November 23, 1937, Rs. 100 was paid on 
January 13, 1938, and the balance, namel 
Rs. 614, was not paid until April 1, 1938, 
“Page of A. I, R. 1930 P, 0-184] —— 
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Professional money-lenders as a class are 
alert, and, inmy view, itis most unlikely 
that Kashi Nath Ratho would have allowed 
a sum. of ‘Re, 1,065-1-0 to have remained 
inthe hands of the Pleader for such a 
length .of time unless some arrangement 
had been made between:them which entitl- 
ed the.Pleader to retain the mney (After 
dealing with the facts, evidence and the 
cirenmstances of the case his Lordship 
proceeded). -In my judgment the petitioner 
has failed to prove that the Pleader mis- 
appropriated this sum of. Rs. 1,065-1-0. In 
my. view,: the circumstances -suggest that 
there’ was’. some’ arrangement between the 
parties, whereby. Mr. Patnaik was allowed to 
retain this ‘sum by way of loan. In all pros 
babilitv. what happened was that Mr. 
‘Patnaik was ‘allowed to-retain the sum as 
‘a, : temporaty ` accommodation and* having 
spent if, ho” was unable to re-pay the whole 
or .a- -period of.nearly three years. If the 
relationship of Pleader and client. wae chang: 
ed intoone of debtor and creditor, then no 
question of mieccnduct can arise. Had there 
been no arrangement entitling the Pleader 
to use the money, then this would be a clear 
case of. tempcrary misappropriation. How- 
ever, there was, in my view, some arrange- 
ment which entitled. Mr. Patnaik to keep 
and use this money, ard that being so, the 
relaticnship existing between the parties 
was changed to that of debtor and creditor. 
Failure by the debtor to pay the money on 
demand does ‘not, in my view, amount to 
prosessional misconduct. ` 
A letter dated January 17, 1938, from 
Mr, Patnaik’s clerk to Khshi Nath (Ex. D), 
was put in evidence. In that totter refer- 
ence is made toan auction sale and Kashi 
Nath is told to. bring money for poundaga 
and. not ‘to depend on the Vakil to provide 
that sum. In my view, such a letter would 
never have been written if the Vakil had 
been. guilty of misappropriation. When that 
let'er. was written, it was known to both 
the parties that a large sum was still owing 
from Mr. Patnaik to Kashi Nath. Even s0, 
‘the Pleader’s clerk wrote to Kashi Nath 
telling him to bring money and not to rely 
‘on the Pleader. Such a letter might be 
‘written if the Pleader was in the pcsition 
of-a debtor unable to pay his debts; but 
T cannot imagine the letter being written if 
‘the Pleeder was in the position of a person 
who had wrongly misappropriated moneys. 
‘As to the sum of Rs 90-15-0 alleged to 
‘have been misappropriated, the defence 
was.that the Pleader was allowed to retain 
this. sum -to. meet. expenses, Mr. Patnaik 
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withdrew a:sum of Rs. 460-1£-0 on Octc- 
ber 9, 1925, and on November 4, 1935, he 
paid Kashi Nath Rs. 400 out of this sum 
leaving a balance in his hands of Rs. 60-15-0; 
Kashi Nath signed a receipt for this sum in 
which he states that he is in need: of 
money now and that he has taken a’sum of 
Rs. 400. He says’: “Afterwards I shall take 
the balance and sign the chittah and auarja; 
This is with my consent.” Itis clear that 
when Kashi Nath took ‘Rs. 400 he knew that 
there was a balance due to him, but he 
was quite prepared to take that ‘when ` aŭ 
account had been settled. On August 14, 
1937, the Pleader withdrew another Rs. 30 
for Kashi Nath--and, according to: him, ‘he 
also retained this money to meet expenses. 
The difference between Rs. 460-15-0 and. 
Rs. 400° which was ‘paid and’ this sum of 
Rs. 30. makes up the.sum of Rs. 90-15:0 
alleged -to have been misappropriated: 
When ‘the final settlement was made on 
April 1, 1938, Kashi -Nath acknowledged 
that a sum of: Ra. 42, had; been spent ‘by 
the Pleader on his behalf. Litigation: wag 
going on during this time in which Mr, 
Patnaik: was acting for Mr. Kashi Nath and 
it may well be thatthe Pleader was‘allowed 
to retain this small amount to néet cur? 
rent expenses. If Kashi Nath was prepared: 
to accommodate the Pleader: to the ‘extent 
of Rs. 1,065-1-0, there is nothing strange in, 
the fact that he permitted the Pleader to 
retain a sum of Rs. 9C-15-0 to meet current 
Having given the matter the 
fullest consideration I can, I am not-satisfi-. 
ed that the petitioner has proved that Mr. 
Patnaik has been guilty of fraudulent- or 
gtossly improper conduct in the discharge, 
of his professional duty, and I wou'd there-: 
fore reject the referenca and find U. Uv 
Patoaik not guilty of the charges . made 
against him 

Thongh I find Mr. Patnaik not guilty of 
thesə charges, it must not be thought that 
I approve of his conduct in this case. To 
my view, lawyers should, not, except in. 
very special circumstances, accept loans 
from their clients Where a lawyer has. 
withdrawn money for a Client: and has been 
permitted to retain it, a document evidenc- 
ing that transaction should, „in every case, 
be drawn up. It is essential in cases, where 
the relationship of lawyer: and client ‘has 
‘been. changed to one of debtor and creditor, 
that the clearest evidence óf such a changé 
should be obtainable. In the :present case 
‘Mr. Patnaik should have drafted á docu- 
‘ment ‘setting out-in precise terms the tran- 
saction and further should haye shown: i in 
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his books that the sum of Rs. 1,065-1-0 was 
no longer: money which he held on behalf 
of his client but. was money which he had 
obtained from Kashi Nath asa loan, The 
sum always appeared in Mr. Patnaik’s books 
as money due to Kashi Nath from Mr. 
Patnaik as his la »syer and Mr. Patnaik has 
no one but himself to thank for these pro- 
ceedings. Where a lawyer conducts himself 
in the manner iu which he (Mr. Patnaik) 
conducted. himself in this “case, suspicion 
is bound to arise, and a lawyer by so acting 
places himself entirely in the Frands of an 
unscrupulous client. Further, Mr. Patnaik 
should not have accepted temporary accom- 
modation from Kashi Nath when he must 
have realized that it would be extremely 
difficult for him to re-pay the money on 
demand. At this time Mr. Patnaik was in 
sericus financial difficulties and he must 
have been aware -that re-payment of this 
money would be extremely difficult. In such 
circumstances, he should never have accept- 
ed arloan from a person who placed con- 
fidence in him. It is true that the failure 
of Mr. Patnaik to re-pay this money does 
not amount to professional misconduct, but 
borrowing money, in such circumstances, is 
in mw view most reprehensible. No lawyer 
should .ever borrow money from»a: client 
un:ess he is sure that he can re-pay it when 
the client demands re-payment. 


Wort, J.—I agree. 


Mohammad Noor, J.—I agree. 
D. Reference rejected. - 
i v ee . 


. ` CALCUTTA HIGH COURT 
: *. Civil Rule No. 419 of 1938 
. ' November 8, 1933 ` 


AS ‘ JAOK, J.. 
SUBODH CHANDRA MALLICK — 


. ACTOTION-TUROJASER No. 1—PETITIONER 


versus 
AJODHYA HATUI AND OTHERS— 


Oppostts Party 

. Civil Procedure: Code (Act V of 1908), 0.. XXI, 
q 92,8. 15!—Setting aside sale—Court not misled 
by action of parties—Third person wanting setting 
aside sale an ground that owing to action of another 
third person he could not attend and bid—Court 
cannot set aside sale under s. 151. 

: In view of the express provisions of O..XXT, 
T. 92, there is no justification for setting aside the 
sale contrary to the provisions of the rules. If the 
parties concerned wish to set aside the sale, they 
‘should do so under the provisions of the law, but 
where a third party wishes to set aside the sale on 
+he- ground that owing to a misapprehension he 
failed to-be- present on the: day of the sale and 
therefore was unable to bid, there is no jurisdiction 
‘to set.aside.the sale under s. 151, Had that been due 
to some omission or wrong procedure on thé part of 
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the Court, the sale might be set aside under the provi- 
sions of-s. 191, but, because of the action of a third 
party the .opposite party was misled and was not 
present at the sale, on such a ground there js 
certainly no jurisdiction to set asile the sale ander 
B. 151. Raghava Chariar v. Muragesa Mudali (D 
and Nanhelal v. Umrao Singh’(4) and Ganga Mal v. 
Taj Din (5), relied on . 

% Rule from the orders of the Muasif 
Court, Jnargram (Midnapore), dated Febry- 
ary. 19 aad Marth 10 and 11, 1938. | 

_ Mr. Surajit Chandra Lahiri, for the Petts 
tioner. a 
Mr. Prokash Ch, Mazumdar, fur the Op- 
prsite Party. 

Order.—Tnais Rule was issued calling 
upon tha opposite party to show cause way 
the- order, complainal of in the petition, 
passed by the learned Munsif of Jhargran 
cancelling a sa'e and ordering a re-sale of 
certain property, should-not be set aside on 
the ground that the learned Muasif had no 
jarisdiction to set aside the sale in exercise 
of his inherent power under s. 151, Ciyil 
Procedure Uode. Tae cireunstances are ag 
follows: On November, 29, 1937, on the 
‘prayer of,the judgmen'-debtor, waiving all 
objections to the issue of fresh sale pro- 
clamation, the .case wag adjourned to 
December 15, 1937, for sale. Oa December 
15, 1937, it was similarly adjourned tò 
January 15, 1938, for sale. On January 15 
1938, it was similarly adjourned to Febru- 
ary 15,1938, and on February 15, 1938, it 
was adjourned to February 16, 1938 On 
February 16, 1938, a petition was filed ‘by 
a mortgagee asking permission to deposit 
provisionally to decretal dues. On this it 
was ordered : 

“Put up on February 18, 1938, with chalan. In- 


form decree-holder. Let the amount be deposited in 
Oourt as prayed for.” 

On February 18, 1933, this order was 
passed: “Money not deposited. Put up 
efor sale at once.” Then the sale was held 
and the Nazir reported that one Subodh 
Chandra Mullick parchased the property 
at Rs. 101 and deposited the earnest money. 
On Februasy 19, 1938, the learned Munsif 
recorded this order : 

“The sale has already taken place and h 
accepted. One, third person, Govinda Prosad Peon 
appears with a petition praying for re-sale of tha 
property after the cancellation of the gale already 
held, Heard Pleaders. As the sale has not been 
confirmed, the Court has ample jurisdiction to set 
aside the sale or to refuse to confirm the sale: 
vide Raghava Chariar v. Murugesa Mudali (1), On 
the grounds as set forth in the petition, I think the 
sale is liable to be set aside.’ The petition ig there- 
fore allowed. Let the -property be re-sold on the 
petitioners’ paying the earnest money of Rs. 21-4-0 to 
a 46 oe a AI R 1923 Mad 

35: 44 80; (1 W N 323; 32M 
285; 17 W 750, | DUW Na a LT 
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the A., P.. Put up for re-sale on February 2R, 1938, 
Inform the parties through their respective Pleaders,” 
` Treréafter the property was rc-3old and 
purchased by Govinda Prosad Jana’ at 
Rs. 400. The petitioner contends that under 
the provisions of O. XXI, r. +2 the Court 
was bound to make an order confirming the 
sale and had no jurisdiction to set aside the 
sale, there having been no application under 
O. XXI, rr. 29,90 and 91. This was not a 
casé'in which the Court was entitled to act 
under s. 151 and to cancel the sale. The 
petition on which the sale was cancelled 
sets forth that the petitioner had attended 
the Court on the 17th and the mortgagee 
having stown him a deposit chalan he was 
under the impression that the decretal dues 
would be dep.sited and that there would 
be no sale on February 18, and was con- 
firmed ‘in this view by the fact that a lot 
lower in the list was sold on February 17. 
In suppoit œf hia jurisdiction to exercise 
his’ inherent powers in this case, the 
learned Munsif has referred to the case in 
Raghava Chariar v. Murugesa Mudali (1), 
where it was held that the Court has 
jnherent powers to refuse to confirm an 
a@uction-sale held under its order if it is 
satisfied -that it has been misled either 
in giving léave to bid to the decree-holder 
or “in fixing the reserve price and that 
©. XXII, i. 92 is no bar to the Court exercis- 
ing itdinherent power to refuse to confirm 
thè sale, ‘even though no party applied to 
cincel the-sale. No doubt, the Court has 
inherent power where there is an abuse of 
the process cf the Court, but the question 
is whether in the present case there has 
-been any‘ abuse of the process of the Oourt 
‘or ‘whether the’ Court was misled by the 
conduct of -the parties as in the Madras 
‘oase. In-that case the decree-nolder who 
‘had’ applied for leave to bid had failed to, 
‘disclose the fact that for the property 
“Rs. 36,000 had already been bid in a pre- 
vicus suit and that the Court had refused 
in that suit. to sell for anything less than 
"Re. 45,000. . The learned Judge says that 
be: would. certainly have refused leave to 
‘bid :and would not have fixed so-low a 
:a reserve price as Rs. 3,K00 if he had been 
‘placed in possession of the facts. ‘The cir- 
cumstances of that case are, therefore 
“totally different from the facts of the pre- 
-sent case. In the present case there is no 
‘suggestion that the Cours was in any way 
-misiéd by the c.nduct of any of the parties, 
All that can be said in favour of setting 
aside the sale-is that a third party owing 
to thé:conduct of another: third party was 
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misled and therefore did not attend the 
auction of the property on February 18. 
The case was fixed for February 18, and 
the parties who wanted to bid would 
naturally suppose that the order would be 
passed on the uth whether for sale or for 
acceptance of the deposit whieh was made. 
If the opposite party wished to obtain the 
property, he ought to have been present in 
Court on the lsth when the: order for sale 
was passed on the failure of the mortgagee 
to make the deposit. Had the application 
for setting aside the sale been made by the 
judgment-dJebtor on the ground that there 
was no proper notice of the sale or that the 
public were misled into thinking that there 
would be no sale on the 18th there would 
have been some ground for the order set- 
ting aside the sale. | 

But. even in his application on Februar 
19, the opposite-party did not state that 
the sale was held on an unauthorized date. 
It is not contested that the Court had no 
jurisdiction to set aside the sale under 
the provisions of O. XXI, r. 92 and the only 
contention made on behalf of the opposite 
party is that the Munsif is justified in 
passing the order under s. 151. The 
case reported in Raghava Chariar v. 
Murugesa Mudali- (|), is an authority for 
holding that in a proper case such an 
order could be passed by virtue of the 
Court's inherent power. With reference to 
this case, it has been ohserved by Madha- 
van Nair, J. in Sorimuthu Pillai v. Muthu- 
krishna Pillai (2). 

“In Raghava Chariar v. Murugesa Mudali (1) it 
was held that the Court has inherent power to 
refuse to confirm the sals on the ground that it was 
mieled in fixing the reserve price. This may also ba 
treated as a case, having regard to the fact that the 


Court was misled into passing an order for sale, 
where there had been no valid sale.” 

Tous, the case on which the Munsif 
founds his jurisdiction is clearly dise 
tinguishable from the present case. In 
Shankar v. Jawharlal, 111 Ind. Cas. 895 
(3), Kinkhede, A. J. O. lays down : 

“With due respect I venture to think that, just ns 
in the face of an express provision of the Statute 
law, there is no scope for the exercise of its 
inherent jurisdiction under s. 151, Civil Procedure 
Code, by a Court, similarly there ought to be little or 
no scope for the parties to exercise their inherent 
right to settle their disputes if its effect is to 
violate the express provisions of a statute which 
creates or recognizes the claims or rights of bona fide 
purcuasers not parties to the decree.” , 

In view of the express provisions of 

(2) 56 M 808; 143 Ind. Oas. 854; A I R 1933 Mad 
598; 65 M L J 253; Ind. Rul. (1933) Mad 339; 38 L 
W 138; (1933) M W N 1081. 

(3) 111 Ind. Cas, 895; A I R1928 Nag 265; 24 N 
L R 127 (FB). 
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O. KAI, r. 92, in my opinion there is no 
justification for setting aside the sale 
contrary to the prcvisions of the rules. 
If the parties concerned wish to set aside 
the sale, let them doso under the provi- 
sions of the law, but in this case a third 
party wishes to set aside the sale on the 
ground that owing to a misapprehension he 
failed to be present on the day of the sale 
and therefore was unable to bid. Had that 
been due to some omission or wrong pro- 
cedure on the part of the Court, the sale 
might have been set aside under the provi» 
sions cf s. 151, but because of the action of 
a third party the opposite party was misled 
and was not present at the sale, on sucha 
ground there is certainly no jurisdiction to 
set aside the Sale under s. 151. In support 
of this view I have been referred to the 
cases in Nanhelal v. Umrao Singh (4) and 
Ganda Mal v. Taj Din (5). It has also 
been urged on behalf of the petitioner that 
no notice was given to the auction-purchaser 
of the order setting aside the sale. No 
doubt the learned Munsif heard the Plea- 
ders on both sides, but there is no indica- 
tion that the purchaser himself was present 
or represented when the order was made. 
On this ground also, the order was not 
justified. This Rule is accordingly made 
absolute and the order cancelling the sale 
is set aside. Inthe circumstances of the 
case, [ make no order as tc costs. 


D. Rule made absolute. 


(4) A I R 1931 P O 33; 130 Ind. Cas. 626; 58 IA 
50: 27N L R 95; 14 N L J28; 53 OL J 187; 35 
OW N 381; €O M L J 423; 33 LW 449; (1931) 
A L J 257; (1931) M W N 281; 8 O WN 545; Ind. 
Rul. (1931) P O 94 (P O). 

(5)13 L 761; 142 Ind. Cas, 686; AI R 1933 Lah 
99; 34. P L R70, Ind Rul. (1933) Lah 25. 


RANGOON HIGH COURT 
Special Second Appeal No. 95 of 1937 
February 17, 1938 
MoseLy, J. 

DAW YI —APPRBLLANT 
v.T8us 
MAUNG PO SAUNG—ReEsponpENnt 

Transfer of Property Act (IV of 1882), s. 53-A— 
Applicability —Whether retrospective. 

Section 53-4, Transfer of Property Act is retros- 
pective in this sense that it affects suits brougat 
after Aprill, 1:30, in respect of transactions 
efiected before it. Kanjee and Mooljee 
Shunmugam Pillai (4), and Gauri Shankar v. Gopal 
Das (5), not followed. 

The general ‘presumption is 
statutes retrospective effect so as 
existing right. 
only in cases or on facts which come into exis- 
tence after. the statutes were passed, unlegs a 
retrospective effect be clearly intended, 
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There was a mortgage by registered deed dated 
19°0 of certain land. The mortgagor and his wife 
had mortgaged the same in 1928 by an unregistered 
deed to D for Rs. 1,000 with possession. The un- 
registered deed allowed redemption on re-payment 
of the principal sum. The subsequent mortgagee 
obtained a mortgage decree against the mortgagor 
and sued D for possession andejectment: | | 

Held, that s, 53-A applied and the suit as it 
stood could not succeed. The plaintiff was, however, 
entitled to redeem the land on payment of Rs: 1,000 
to D. He was merely debarred from enforcing any 
claim other than that arising out of the contract 
itself, Ma Kyi v. Ma Thon(13), distinguished: | 

Bp. 8.A. against the decree of the Assis- 
tant District Court, Mandalay, in O. A. 


No. 74 of 1936, 


Mr. Kyaw Zan, for the Appellant. 

Mr. P. K. Basu, for the Respondent. 

Judgment.—The plaintifi-appellant Daw 
Yi was the mortgagee by a registered deed 
dated 1930 of.a certain piece of land from 
Maung Shwe Nyo. Maung Shwe Nyo end 
his wife Ma Sin had mortgaged the same 
land in 1928 by an unregistered deed to 
Daw Pha, deceased, mother of the defend- 
ant-respondent Maung Po Saung, for 
Rs. 1,000 with possession. The terms of 
this unregistered deed might be ambiguous, 
but I agree with the findings of both- the 
lower Courts to which this appeal has been 
remanded for this purpose that this unre- 
gistered deed allowed redemption on.repay- 
ment of the principal sum of Rs 1,0C0 at 
any time after tke expiry of five. years from 
the date of the deed. That is the only con- 
struction which could be put in this country, 
in my opinion, on the terms of the deed, 
regard being had to the ordinary features 
of usufructuary mortgages in Burma, or, as 
they are called, mortgages ‘Ngwe pe-le- 
baw,’ i. e. “money repaid, land returned.” 
It is noteworthy that in 1934, in his appli- 
cation in insolveney, Shwe .Nyo mentioned 
ip hisschedule Daw Pha as a creditor for 
Re. 1,000 on-a mortgage deed with posses- 
sion. Daw Yi obtained a mortgage decree 
against Shwe Nyo, and in the present suit 
she sued Maung Po Saung for possession 
and ejectment. Her suit was decreed inthe 
trial Court, but was reversed on appeal in 
the lower Appellate Court by the Assistant 
District Judge. The question in the present 
case is whether the terms of s. 53-A, Trans- 
fer of Property Act, apply; that is to say, 
whether in common parlance, that section 
is retrospective in ils effect as regards 
transactions entered into before April 1, 1930. 


Section 5?-A, reads as follows : 

“Where any person contracts to transfer for con- 
sideration any immovable property by writing signed 
by him or on his behalf from which the terms 
necessary to constitute the transfer can be ascertain- 


652 
ed,with reasonable certainty, and the transferee 
has, in par performance of the contract, taken pos- 
session;of the property or any part thereof, or the 
transferee, being already in possession, continues in 
pogsession in part, performance of the contract and 
has: done some act in furtherance of the contract, 
and the transferee has performed or is willing to 
perform::his part of the contract, then, notwithstand- 
ing: that the;.contract, though required to be regis- 
tered,. hag not been registered,or where there isan 
instrument :of. transfer, that the transfer has not 
been completed,in the manner prescribed therefor 
by the ,law‘for the time being in force, the transferor 
or any pereon claiming under him shall be debarred 
from enforcing against. the transferee and persons 
claiming under him any right in respect of the 
property of which the transferee hastaken or conti- 
nued in possession, other than a right expressly 
provided by the terms of the contract : 

Provided that , nothing in this section ehall affect 
the rights of a transferee for consideration who has 

o notice of thecontract or of the part performance 
hereof.” 20 0° : 
“ FEhave been referred by the learned Adyo- 
cate for the respondent, Po Saung, in this 
Becond' appeal to an unreported ruling in a 
similar ‘case; Second Appeal No. 196 of 
1936 Ko Po Hmo v. Maung Lu Khin (1), 
‘which was referred to a Bench for hearing. 
It was “there held, if I may use a common 
expression which is in controversy, that the 
section was ‘retrospective, that is to say, 
that‘ it is to be applied to all suits brought 
after the Act came into force on April 1, 
1930, whéther the transaction in question 
‘was’ effected before that date or not, I am 
in agreement with this ‘finding though, with 
respect, I cannot concur in some -of the 
‘reasons there given for it. It was said in 
the leading judgment that the section only 
‘comes into operation when a suit is filed 
‘by ‘the transferor or persons claiming under 
him, and” that therefore it is not the making 
of the contract that brings this provision 
of the Act into operation, but the filing of 
the suit, and -so in considering whether the 
Section has retrospective effect or not, dt 
ig only the date of the filing of the suit 
‘which isto be considered. 

“Tf this wereso, the same thing could be 
‘said of most provisions of lawe for rights to 
‘possession only‘ come into question” in a 
Gourt of Law when a suit is filed. Nor, in 
‘my*opinion, can any conclusion be drawn 
from the judgment of their Lordships of the 
Privy Oouncil in Pir Bur v. Mohammad 
‘Tahar (2). Jn-that case their Lordships 
‘merely refuced to apply this section -be- 
‘cause at the time that the suit was institut- 


(1) A I R 1937 Rang 402; 172 Ind. Cas. 929; 1938 
Rang 216; 10 R Rang 294, ; = 

(2) 58 B 650; 151 Ind. Cas. 326; AIR 1934 PO 
“935; 6L I.A 338; 7 R P O 60; 110 W N 1145; 40 L 
W492; (1934Y M.W N 1037; 18'R D 469; 36'Bom LR 
1195; 60 O L J 370;-67 ML J 865; 16 P L T 1(POk 
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ed, the section was not in force. The ques- 
tion whether the agreəment was entered 
into before that section came into force 
was not considered, bring unnecessary for 
consideration. I would agree, however, that 
so far asthe language of s. 53-4 goes, there 
is nothing on the face of it to show that it 
is not intended to be retrospective, and 
that it leads to the opposite conclusion. It 
debars the transferor from enforcing against 
the transferee any right in respect of the 
property of which the transferee has taken 
possession other than a right expressly 
provided by the terms of the contract, and 
that is equivalent, I think, to enacting 
that the transferee is entitled to the rights 
given him bythe terms of the contract. _ 
The general presumption is against giv- 
ing statutes retrospective effect 60 as -to 
impair an existing right. They are constru- 
ed as operating only in- cases or on facts 
which come into existence after the statutes 
were passed, unless a retrospective effect be 
clearly intended (Maxwell’s Interpretation 
of Statutes, p. 186). As was said in the con- 
curring judgment in Second Appeal No. 196 
of 1936 Ko Po Hmo v. Maung ‘Lu Khin (1), 
the words of the’section bear no indication 
of any distinction between the transfers 
made before and those made after the date 
of the commencement of its operation, and 
{ would agree that the intention is clear 
that the Act should have a retrospective 
operation.. ; l ' 
Section 53-A is s. 16 of the Amending 
Act XX of 1929, and it must be remembered 
that this section merely purports to enun- 
ciate the law in India asit was understood 
‘when the section was made law. The case 
in Ariff v. Jadunath (3), where it was held 
that the English doctrine of part perform- 
ance, Transfer of Property (Amendment) 
Act XX of 1929, had not been available in 
India by way of defence to an action cf 
ejectment, was only decided in 1931. In 
my opinion, s. 16 of the Amending Act, 
which corresponds tos. 53-A, ‘Transfer of 
Property Act, applies in its terms to all 
cases brought before the Oourt after the 
Act-came into force on April 1, 1930, but 
this is made much clearer when s. 63 of the 
Amending Act is coosidered. Section 63 


. Says that nothing in 22 named seciions (of 


which s. 16, is not one) be deemed to affect 
“(a) the terms or incidents of any transfer of pro- 
perty made or effected before A pril 1, 1930, < 


_ (3) 58.0 1235; 131 Ind. Cas 762; A I R1931P O 
79; 58 IA 91:(0M L ‘J 538; 33 L W 586; 53 O LJ 
359; 35 O W N 550; 15 R D 354;8 O WN 739; 
(1931) M W-N 480; Ind. Rul, (1931) P O 151; 33 Bom 
LRAHERO e A A Ra 
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-.(b) the validity, invalidity, effect or consequence 
of anything already done or sufiered before the afore- 
gaid date, 
| (6) any right, title, obligation or liability already 
acquired, ácerued or incurred before such date, or 

{d) any remedy or proceeding in respect of such 
right, title, obligation or liability ; and nothing in 
any ‘other provision of this Act shall render invalid 
or in any way affect anything-already done before 
April 1, 1930, in any proceeding pending in a Court 
on that day, and any such remedy and any such pro- 
ceeding as is herein referred to may be enforced, 
instituted or continued, as the case may be, as if this 
Acthad not been passed.” Ra 

There ıs only one considered ruling that 
I can discover.where it has been held that 
s. 53-A, is not retrospective. That is Kanjee 
and Mooljee Brothers v, Shumugam Pillai 
(4), which was followed without comment 
in Gauri Shankar v. Gopal Das (5). In 
the case of Kanjee and Mooljee Brothers 
v. Shunmugam Pillai (4), it was held that 
s. 53-A could not have a retrospective 
effect as that was contrary to the usual 
rule that retrospective operation is not to 
be given to a statute so as to impair an 
existing right unless retrospective effect be 
intended. But it appears to me that the 
learned Judges there omitted to consider 
the provisions of s. 63 (2), for, if that sub- 
section says that nothing in any other 
provision of the Act (such ass. 16), shall 
render invalid anything done before April 
1, 1930, in a proceeding fending in the 
Court cn that date, it would appear to follow 
that where the suit was brought after that 
date, the section would apply even though 
the transactions were prior to that date, 
This is the view taken in Shyam Sunder 
‘Lalv. Din Shah (6), the decision of the 
Bench consisting of the Chief Justice and 
Bennet, J. with which I would agree with 

. respect. + À © 


In Ashutosh Chattopadhyay v. Nalinaksha 
Bandopadhyay (1), at p. 560,the view was 
taken that because s. 16 was not men- 
tioned as one of the sections which would 
not affect the terms or incidents of a trans- 
fer of property made before April 1, 1930, 
therefore the natural inference to be drawn 
was that the section would apply. to suits 
brought after that date and would affect 
transters made before that date. 


(4) 56 M169; 139 Ind. Oas. 870; A I R 1932 Mad 
734;63M L J £87; (1932) M W N 897; Ind. Rul. 
(1932) Mad 805; 36 L W 626. 

169 A IR 1934 All 701; 161 Ind. Cas. 388; 7 R A 


(6)I L R (1937) All 312;166 Ind. Oas. 812; A I 
R 1937 All 10; (1936) A L J 1323; 1937 ALR 65; 
9R A449. 

(7) 64 OLJ 558 at p. 560; 170 Ind, Cas. 267; A I R 
4937 Oal 467; 10 R O 128, 
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In Wekefield v. Sayeeda Khatun (8), a 
Bench consisting of the Chief Justice and 
James, J. held that the section is retros- 
pective and applies to contracts made 
befcre the passing of Act XX of 1929, 
lt was said there that properly speaking, 
the question of the retrospective -nature of 
s. 53-A, arises not with respect to the 
contract which is in question, but. with res- 
pect to the enf.rcement of the right against 
the transferee but the distinction appears 


to me to be immaterial, for the real question ` 


is the debarring of the transferor from, 
violation of a right under the old contract, 
which right would not have existed, accord- 
ing tothe decision in Ariff’s case (3), had 
it not been for the enactment of this sec~ 
tion. In other respects this judgment 
agrees with Shyam Sunder Lal v. Din Shah 
(6), where it is said : are 

“Now s. 53-A, merely createsa bar against the 
transferor frem enforcing against the transferee any 
right in respect of the property, when possession has 
been delivered, on the sole ground that there wae no 
registered document, There is no reason why thig 
bar should not come into existence by operation of 
law on April 1, 1930, when no litigation in respect 
of it was pending and the defendant was in posses: 
sion. Thereafter the defendant had an absolute pro- 
tection under this section and he can resista suit 
subsequently filed, onthe ground of having acquired 
an absolute right under this section on April 1, 1430; 
From this point of view, it may even ke said that 
he is not seeking to give a retrospective effect to 
s. 53-A, but is really claiming protection under that 
section with effect from April 1, 1930, the date on 
which it came into effect.” : 2 

1 will briefly notice some other cases cited 


to show ths concurrence of opinion. In- 


Ramakrishna Jha v. Jainandan Jha (9), at 
p. 715, a Fall Bench case, it was said 
that s. 53-A, would have retrospective 


effect except fcr the fact that the suit was’ 


re 


a? 


pending on April i, 1930. It would seem > 
that the same view was taken in Durgapada. 
Barmakar v. Nrishinghchandra Nandi (10), ' 


at p. 497, but the point wus not decided, 
as that was also a suit pending on April 1, 
1930. Suleman Haji Ahmed Umar v. P.N, 
Patell (11), Was also a suit pending on 


April 1, 1930. In Gajadhar Misir v. Bechan ` 
Chamar, 153 Ind. Das. 717 (12), it was also’ 


held that the section applied to transactions“ 


entered 


into before April 1, 1530. It ig” 


clear, I think, then that s. 53-A. is retro.” 
(8) 15 P 786; 166 Ind. Oas. 797; A I k 1937 Pat ` 


36; 17 P L T 903; 3 B R 233; 9 R P 355. 


(9) 14 P 672 at p. 715; 157 Ind. Cas. 98; A I R 1935 


Pat 291; 16 P L T 451; 1 B R 715; 8 RP 90 (F B). 


(10) 620492 at p. 497; 159 Ind. Cas. 20; A IR 1935. 


Cal 541; 390 W N 416;8 R O 294. 

(11) 35 Bom. LR 722; 145 Ind. Oas. 557; A I R 
1933 Bom 381; 6 R B 81. h 
Fog 153 Ind. Oas. 717; AI R 1934 All 76857 RA 
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spective in this sense that it affects suits 
brought after tLe said date in respect of 
transactions effected before it and the pre- 
sent suit for possession and ejectment can- 
not, as it stands, succeed. The learned 
Assistant District Judge has expressed the 
opinion that the plaintiff cannot in these 
proceedings be given a decree for possession 
conditional of pasing the defendant the 
amount of the mortgage money of Rs. 1,000. 
He said that this was equivalent to bring- 
ing a suit for redemption of an unregistered 
mortgage and cited Ma Kyi v. Ma Thon 
(13), a8 authority. That was a case where 
the mortgagor of land mortgaged with pos- 
session on an unregistered deed sued for 
' redemption, and it was held that sbe 
should only sue for possession, the mortgage 
in’ that case being an oral mortgage. In 
the present case Daw Yi is merely debar- 
red from enforcing any claim other than 
that arising out of the contract itself. Now 
the contract allows for redemption of the 
land. That is not now disputed. The dec- 
ree will be altered into one that Daw Yi 
may get possession of the land in payment 
of the sum of Rs. 1,000 before May 1, 1938, 
and all costs, for Daw Yi who made no 
offer of payment at any time and has failed 
throughout in the legal issue must pay the 
costs throughout. > 


Di IK <. Order accordingly. 


(13) 13 R 274; 157 Ind Cas. 565; AIR 1935 Rang 
230; 8 R-Rang 100'(F B). 





“MADRAS HIGH COURT 
‘Appeal No. 347 of 1933 
f March 16, 1938 
© o Leaos, O. J. AND MaADHAYAN Nair, J. 
1. RAQUNATHAN— APPELLANT 
: VETSUS 
© P.N. RAVOUTHAKANNI AND OTHERS— 
igre RESPONDENTS e 

Minor — Contract by guardian to sell immovable 
propetity on minor's behalf —Contract, if can be 
enforced against mitnor—Earnest money paid to 
guardian—Minor, whether lizble to return tt. . 

An infant cannot contract in India and a covenant 
“by his guardian for the sale of immovable property 
-cannot bé enforced against him. kama Jogayya v. 
Jagannadhan (2), relied on. 

Money paid to the guardian as earnest money in 
respect of a contract of sale of immovable property 
enteréd into by the guardian on behalf of a minor can 
only be treated as being security for the performance 
of å contract which in law is no contract at all. 
Earnest money is paid as a guarantee that the con- 
tract’ will be performed. The payment cannot be 
regarded as falling within s. 68, Contract Act, or as 
being repayable under Hindu Law on the ground 
e that it was paid for the minor's benefit. The minor 
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is not, therefore, liable to return the ‘earnest money. 
Ex parte Barrell, In re Parnell (3), Howe v. Smith 
(4) and Soper v. Arnold (5), relied on. Pathak Kali 
Charan Ram v. Ram Deni Rim (6), dissented 
from. 

A. against the decree of the Sub-Judge, 
Ramnad at Madura, in O. 8. No. 69 of 
1931. 

Mr, T. M. Ramaswamy Iyer, for the Appel- 
lant. wo, 

Messrs. V. N. Venkatavaradackari and 
P. Rajagopalan, for the Respondents. 


‘Leach, C. J.—This appeal raises the 
question of the liability of a minor to 
return a sum of money paid to his guardian 
as earnest money in respect of a contract 
of sale of immovable property entered into 
by the guardian on his behalf, On 
August 20, 1931, Andalammal, the mother 
and guardian of the appellant, agreed to 
sell to the respondent, the minor's shares in 
a village. The price agreed upon was 
Rs. 7,125, of which Rs. 500 was paid in 
advance. Itis common ground that certain 
creditors of the estate were pressing for the 
payment of their cebts and tke intention 
was to. sell the minor's interests in the 
village to discharge these liabilities. The 
sale was not completed, and the property 
wassold by the mother to a third party, 
defendant No. 2 in the suit, out of which 
tnis appeal arises, The suit was for 
a decree for specific performance of the 
contract, but before the case came on for 
hearing, it was realized that the Oourt 
could. not grant this relief. An infant 
cannot contract in this country and a coven- 
ant by his guardian for the sale of immov- 
able property cannot be enforced against 
him: Mir Sarwarjan v. Fakhuruddin 
Mahomed (1) and Rama Jogayya v. 
Jagannadhan (2), An application was then 
made for leave to amend the plaint by 
adding a prayer for the return of the 
earnest money. This application was 
granted, and at the trial the only question 
which was raised was whether the respond- 
ent was entitled to the returo of the 
Rs. 600, The learned trial Judge held 
that he was,on the ground that tne minor 
was liable, unless ıt could be shown that 
he had not received ithe benetit of the 
Rs. 500. On this basis he granted a decree 
for the return of the amount with interest, 
The appellant challenges the correctness 
of the decision. Defendant No, 2 is not 
41) 39 O 232; 13 Ind. Oas. 331; 39 LA 1,160 WN 
71; 150 LJ 69; (1912) M W N 22; 9 A LJ 33; 14 
Bom. L R 5; 21 M L J 1156; 11 ML T8 (PO), i 
(2) A I R 1919 Mad. 641; 49 Ind, Oas. 872; 42 M 185; 
36 M Ld 29;F, B.). 
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concerned with this question, and has 
therefore not been made a party to the 
appeal, 

It may be taken. that it was necessary 
to sell this property of the minor for the 
purpose of paying off pressing creditors, 
This was alleged in the plaint and it was 
acknowledged in the appellants written 
statement that he had to sell the property 
to defendant No. 2 “owing to the pressing 
necessities of the creditors.” It would appear 
that it was out of the money which the 
mother received from defendant No. 2 that 
the debts were in fact discharged, What 
has become of the Rs. 500 paid to the 
appellant’s mother by the respondent has 
not been disclesed. The learned Advocate 
for the appellant contends that there can be 
mo decree for the return of earnest money 
paid under avoid contract, On the other 
hand the learned Advocate for the respon- 
dent says that asthe contract was entered 
into in order to raise money to pay off 
creditors, the Rs. 500 must be treated as 
having been paid to the guardian for neces- 
saries or for his benefit. In our opinion, the 
appellant is entitled to succeed. It is true, 
that the guardian was compelled to sell the 
property of the minor to pay off debts for 
which the minor’s estate was liable, and 
if a conveyance had been executed, no 
doubt the respondent would have obtained 
a valid title to the property, but the 
Rs. 500 can--only be 
security for the preformance of a contract 
which in law was no contract at all. 
Earnest money is paid as a guarantee that 
the contract will be performed. James, L. J. 
Bo held in Ex parte Barrell, In re Parnell 
.(3) where there was a contract for the 
sale of immovable property with a stipula- 
tion that a portion of the purchase money 
should be paid immediately, and his 
definition was accepted by the Oourt of 
Appeal in Howe v. Smith (4) and by the 
House of Lords in Soper v. Arnold (5). In 
the last-mentioned case Lord Macasghten 
observed: 
| “The deposit serves two purposes—if the purchase 
is carried out it goes against the purchase money 
—but its primary purpose is this, it is a guarantee 
that the purchaser means business.” 

“ The price to be paid for the land inthe 
present case was Rs. 7,125 and the Rs. 500 
was paid as a guarantee that the respond- 
ent would pay the balance. It cannot be 
PAY (1875) 10 Ch. A 512; 33 L T 115; 23 WR 


(4) (1884) 27 Oh. D 89; 53 L J Oh, 1055; 50 LT 573; 
42 J P 773; 32 W R802. 

(5) (1889) 14 A O 429;59 LJ Oh, 214; 61 L T 702; 38 
WR 449. 


BAGUNATHAN v. BAYUTHAKANNI (MADR.)- 


treated as being : 


655 


regarded as a payment to the appellant or 
tothe appellants guardian for any other 
purpcse. The respondent says that the cone 
tract was not carried out because of the 
default of the appellant's guardian: on the 
other hand, the appellant puts the blame 
on to the respondent. It matters not on 
whcse shoulders the blame must be placed. 
All that we have to consider is the purpose 
for which this money was paid. The řes- 
pcndent’s Advocate does not conténd that a 
minor can be made liable for the return of 
earnest money paid under a void contract. 
He says that the payment must be treated 
as falling within s. 68, Contract Act, or as 
being for the benefit of a Hindu minor 
and therefore re-payable under his personal 
law. We are unable to regard ihe payment 
as falling within s. 68, or as being repay- 
able under Hindu Law on the ground 
that it was paid for the minor’s benefit. 
We can only regard it as being paid 
by the respondent as a guarantee that he 
would fulfil his part of the contract, and 
as far as we know, it remained with the 
guardian for this purpose. 

The learned Advocate for the respondent 
has referred us to Pathak Kali Charan 
Ram v. Ram Deni Ram (6) which was 
a case in which a minor member of a 
joint Hindu family had executed an agree- 
ment of sale of immovable property and 
bad received an advance of Rs. 125 as 
earnest money. The object in selling the 
property was to defray the marriage ex- 
penses of the minor’s brother. The Court 
treated the expenses as being necessary 
expenses and gran‘ed a decree for the 
return cf the earnest money as the contract 
was not fulfilled, The learned Judges 
regarded the case as falling under s. 68, 
Contract Act. They did not consider the 
question whether the earnest money should 
be treated as security for the performance 
of a void contract. We are unable to 
accept this dgcision as embodying a correct 
statement of the law applying to a case 
like the one before us. For these reasons 
the appeal will be allowed and the suit 
dismissed with costs in favour of the appel- 
lant in both the Courts. The costs of 
the appellant will include the fee paid to the 
Court guardian and also the cost of the 
printed papers supplied to him. ` 


N.S. Appeal allowed. 
r (6) 2 P L J627; 42 Ind. Oas. 693; A I R1917 Pat, 
32 : 
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- CALCUTTA HIGH COURT 
Civil Kevision Case No. 169 of 1938 
May 6, 1938 
8. K. Guogsg AND EDGLEY, JJ. 
JATINDRA MOHAN BANIK AND anor ER 
—JupanEnT-DgsToRs— PETITI NERS 


veTSUS -" 
SURENDRA MOHAN ROY CHOUDHURY: 
AND OTuERS - Opposite PARTY 3 
_ . Bengal Agricultural Debtors Act (VII of 193°), 
| 8. 34—Sale— Debt ceases fo exist to extent of purchase. 
“price — Question of rateable distribution pending 
‘after .sale, tf proceeding pending with: regard to 
“debt. > > eoa “© 
_ Once a sale has. taken place, the debt has--ceased: 
to exist tothe extent of the purchase. price and there- 
“fore there is no proceeding pending with regard to 
‘the amouzt of the debt in the Civil'Court and_so at 
< that stage notice under s. 34, Bengal Agricultural: 
Debtors Act can have no effect. Between the sale! 
and the confirmation thereof various kinds: of pro- 
‘Geedings may take place, but those will not be 


“treated as keeping the proceedings pending with. 


: yegard to the debt which is mentioned in the notice. 
“‘The,operation .of the Act cannot be extended by 


_ “"Yeason of other matters coming in after the sale such 


‘“ag’applications for rateable distribution, for setting 
c aside a sale, and’ so on. 
Dhananjoy Mandal (1), ‘relied on, Jagabandhu v. 
. Bhusal Bepari (2) and Jatindra Mohan Mandal v, 
Elahi Buz (3), explained., a 
Ja OR Case from an order of the Third: 
. Court, Sub-Judge, Mymensing, dated Janu 
. ary’ 15, 1938. . 
`, Messrs, Gopendra Nath Das and Kumud 
Bandhu Bagchi, for the Petiticners. a 

`| pı Messrs: Atul Chandra Gupta, Bhagirath 
. Chandra: Das and Monohar Chatterjee, for 


=the Opposite Party. a 


. Order.—1his Rule raises once mcre a 
question -regardiug the application of the 
Bengal Agricultural Debtors Act in the 
matter of stay of proceedings in an execu- 
‘tion case in: a Civil Court. The petitioners 
in tbis Rule are the judgment-debtors, 
There were three decrees upon which thrée 
execution cases were started. In Money 
Execution Oase No. 87 of, 1936 for a decree- 
fal amount of Rs. 4,160 the sgle took place 
on. March 10, 1937, tke auction-purchaser 
being a third pariy for a sum of is. 3,035. 
Before that date, on March 4, 1937, an 
order for rateable distribution was passed 
in another Money Execution Case No. t6 
of 1936. The actual amount to be distri- 
buted among the three decree-holders was 
not settled until January l9, 1938 Before 
that on December 18, 1927, notices under 
s. 84, Bengal Agricultural Debtors Act 
wete received. The learned Judge beliw 
by his order dated January 15, 13x, refused 
to stay proceedings relying on tue 
case in Ramendra Nath Mondal v. Dhunan- 


tafinpRa Monat v. SUBENDRA Moman roy (GAL) 


-under s..73, Civil Procedure Code. 


Ramendra Nath Mandal y! trepa of decisions of this Court is to the: 
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joy Mandal (1). The contention of the’ 
petitioners is that the debt of the judg- 

ment: debtors had not been wiped out as a -> 
tesult of the sale on March 10 1937, 

because the question of rateable distribu- ' 
tion was pending and that question’ was 

not decided until after the notice under 

s. 34, Bengal Agricultural Debtors Acthad : 
been received. This matter has come~ 
before us many times and among the cases 

previously decided the following have been ‘ 
cited : Jagabandhu v. Bhusal Bepari (2): 
Ramendra Nath Mondal v. Dhananjoy’ 
Mandal (1), and Jatindra Mohan Mandal v. 
Elohi Bux (3).! They do not support the: 
petitioner but a distinction is sought to be: 
made in his behalf on the ground that in - 
all these cases the auction-purchasers were 

the decree-holders. But that distinction ‘ 
d.es not seem to be relevant since the: 
decree-holder auction-purchaser: is also: 
liable to an order fcr rateable bu 
The! 


effect that once a sals- has taken place, 
tLe debt has ceased. to exist to the extent 
of ‘the purchase price and therefore there: 
is no. proceeding pending with regard to‘ 
the amount of the debt in the Civil Oourti 
and. so at that stage notice under s. 34, 
Bengal Agricultural Debtors Act can-have‘ 
no effect. As between the sale and the 
confirmation thereof various -kinds of pro- 


ceedings. may take.place, .but those will: 


not be treated as keeping the proceedings. 
pending with regard to tLe debt which is’ 
mentioned in the notice. Weare not pre- 

pared to extend the Operation ofthe Act by: 
reason.of other matters coming in after 

the sale such as applications for rateable.. 
distribution, for setting aside a sale, and’ 
so on. This view is confirmed by the pre 

vious decisions of this C.urt. In that view,: 
tbe order complained against should not’ 
be interfered with. The. Rule is discharged 
with costs, hearing-fee one gold -mohur to 
be divided:amongst the two sets of opposite: 
parties. : 


DI _—-* Rule discharged. 7 


(1) 420 WN 218; 178 Ind. Cas. 186; A I R 1938 
Cal, 261; 11R © 329 


217; 178 Ind. Oas, 344 (1); A I R 1938 
1 43. 
(3) 42 OW N 530. : 
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Second Civil Appeal No. 60 of 1936 
November 14. 1938 
Davis, J. O. AND WESTON, J. 
` Shrimatt DURGADEVI AND ANOTHER 
—APPELLANTS 


. Versus- 4 
KISHENLAL-MANIRAM AND ANOTHER— 
RESPONDENTS o 

Hindu Law—Marriage—Doctrine of factum valet 
— Marriage otherwise valid is not invalidated because 
girl is not given by paternal relations or: is given 
even in defiance of Court's injunction—Consent. of 
paternal relations not essential condition of valid 
marriage—Doctrine of factum valet applies—Resti- 
tution of conjugal rights—-Decree for, is matter of 
judicial discretion—Declaration that marriage 18. 
valid, whether must necessarily be followed by 
decree for restitution. ; 

‘A marriage in Hindu Law,-otherwise valid, is ‘not 
invalidated because the girl is not. given’ in mar- 
riage by the paternal relations or is given in mar- 
riageeven in defiance of an injunction of the Court 


‘passed in proceedings pending under the Guardians | 
and Wards Act. The consent of the paternal relations - 


“acted in the best interests of the child, for 


is not an essential condition of a valid marriage, 
and not being an essential condition,.a ‘marriage in 
which this consent is not given is not thereby 
invalidated and’ -the doctrine of factum valet would 
apply. Bai Diwali ‘v, Mott Karson (1\, relied’ on, 
[p. 657, col. 2] ana ea eer 
[Case-law reviewed.) NG SNG 
. The English Law as to the marrige of minors 
is widely different: from, the Hindu Law” but a 
decree for the restitution 0f.conjugal rights is an 
English remedy enforced through Courts based upon 
equitable remedy 
and its. grant. is a matter of judicial discretion. 
it, therefore, does not neécessarily follow that_a. 
declaration, that a marriage is valid, must neces-' 
sarily be followed by a decree for restitution. [p. 
660, col. 1.1 |, wish a 
.§. ©. A. against thé decree of the District 
Judge, Sukkur,- dated September 23, 1936.. 
Mr. Dipchand Chandumal, for the Appel- 
lants, ` . ; i 
Mr. Srikrishindas H. Lulla, for the 


Respondents. 


Davis, J. C.—This js an appeal against 
a judgment of the District Judge of Sukkur 
_ dismissing an appeal against a judgment of 
‘the’ Subordinate Judge at Shikarpur deeree- 
ing the Plaintifi’s suit for restitution of 
conjugal rights. The plaintiff is the 
husband and: the defendants are Shrimatt 
Durgadevi, the alleged wife, her paternal 
uncle Shankerlal and the. mother Shrimati 
Ramibai. In the lower Courts the factum 
‘of the marriage was denied but in appeal 
«=the Advocate for the appellants, the alleged 
-wife and her uncle, does not dispute the 
factum of the marriage; he admits that all 
the ceremonies necessary under Hindu Law 
to constitute a valid marriage were per- 
formed, but his case is that as the girl: was 
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given in marriage’ without the consent of 
the paternal uncle and in defiance of an 
injunction of the Court passed in proceed» 
ings pending under the Guardians and 
Wards Act, the doctrine of factum valet 
does not apply, and the girl aged sixteen 
should not be forced into a marriage with 
the plaintiff, a man of some thirty years of 
age, performed when she was a child of 
seven. | 

But however much we may disapprove 
of a system of child marriage, now con» 


-demned by the Legislature itself, we are 


here to declaré and not to enact laws. The 
appellant Shrimati Durgadevi as a Hindu 
is governed by her’ personal law, and we 
are by no means satisfied that in this 
particular case it is not to her benefit that 


this should be so, for, it appears to us from 


the reecrd that when the mother in haste 


‘procured the marriage of the appellant, then 


achild, against the orders’ of the Oourt 
and the wishes of her paternal uncle, she 


the uncle wished to dispose the girl in 
marriage for his own benefit and advan- 
tage. He had already protited - by the 
Marriage. of his “brother’s elder daughter 
and obtained a girl in marriage for hime 
self; this girl had died, and it appears that 
he hoped by arranging the marriage of thé 
younger daughter Durgadevi, to obtain 
another wife. Moreover, it appears that 
after the marriage the guardianship pro- 
ceedings were compromised and by consént 
Durgadevi was allowed to live with ‘her 
uncle, the appellant Shankerlal. He appa- 
rently then accepted the marriage as; an 
accomplished fact. . . ‘ 

Now so far as this doctrine of factum 
valet is concerned, there is ample authority 
‘to support the finding of the lower Oourts 
that a marriage in. Hindu Law, otherwise 
valid, is nct invalidated because the girl is 
not given in marriage by the paternal 
relations or is given’ in marriage even in 
defiance of an injunction of the Court. . The 
-consent of the paternal relations is not 
‘an esseatial condition of a valid marriage 
‘and not being, an essential condifion, a 
marriage in which this consent is not given 
is not thereby invalidated, and there is 
direct authority to this effect in a case such 
as the present where the rival claimants 
‘are the mother and the paternal uncle: 
Bai Diwali v. Moti Karson (1), 

It is true that in this Bombay-case Bait 
Diwali v. Moti Karson (1).the mother was 
appointed guardian- by the Court, but this 

(1) 22 B 509, pe ae be 


“tg 

“makes no difference to the decision. Indeed, 
‘the disobedience to the order of the Court 
"was even more serious in that case than 
‘in this case before us, for there the 
statutory guardian had been ordered not 
to give the girl in marriage and she did 
Bo. In this case the mother had not been 
appointed ‘guardian and was the natural 
guardian only. Ranade, J., after stating 
that the Court came to the conclusion 
that the -marriage was performed, said 
(p. 51924): 
- “Bai Diwali was no doubt guilty of disobeying 
the order of the District Judge; but neither that 
circumstance by itself nor the disregard of the 
preferable claim of the male relations would in- 
validate the marriage. Even where the dispute 
was between husband and wife, the doctrine of 
factum valet was allowed to prevail;” 

and reference is made to the judgment of 

Sargent, C. J. in Khushalchand Lalehdnd 
v. Bai Mani (2). . 

. Later in Mulchand Kuber v. Bhudhia 
(3) in which the father eued for the 
custody of his infant daughter and for a 
declaration that the marriage performed 
by the mother without his consent was void, 
Ranade, J. said: 

“This doctrine of quod fieri non debuit factum 
valet, or its Sanskrit equivalent, that a thing can- 
not -bəs made otherwise by “a hundred texts,” hes 
been frequently referred to sin our reports in 
connection with questions relating to marriage, 
adoption, alienation and maintenance of widows: 
Khushalchand Lalchand v. Bat Mani(2), Lakshmeppa 
v. Ramava (4) and Gopal v. Hanmont .(5). he 
general principles underlying the maxim were laid 
down in Lakshmappa v. Ramava (4) and re-affirmed 
in Gopal v. Hanmant (5) by Sir M. Westropp,” 
and ` 

“most of these cases were reviewed and considered 
by this Court in Khushalchand Lalchand v. Bai 
Mant = and by the Madras High Court in 
Venkatacharyulu v. Rangacharyulu (6). In the firat 
of these cages the operation of the maxim factum 
valet was considered, and Sir O. Sargent observed 
that upon a true construction of the texta the 
giving of the girl in marriage was not aright but 
8 duty to be discharged, and in the absence of 
express words invalidating the gift in marriage, 
the consent of the person upon whom this duty 
dévolves id not of the essence of the marriage, 
end if it is not, the maxim applies. It is true the 
learned Chief Justice expressed no opinion as to 
how far the presence of fraud would invalidate 
such a marriage, but there, as in the present case, 
-there was no reason for interference, on the ground 
of fraud the existence of. which the lower Court 
o Appeal has expressly negatived in the present 

£88, 
` The appellant's Pleader contended that there 
Wasa constructive, if hota direct fraud, upon the 
: (Ê) 11 B 241. 

(3) 22 B 813. 

(4) 12B H OR 364, 

(5) 3 B 373. 

NG) 14 M 316 at p. 320; 1 M L J 85. 
^ * Page of 22 B.—|£d.] 
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father's authority. As the District Oourt did not 
grant the injunction which the husband had 
prayed against his wife and, moreover, as the Dis- 
trict Judge has found expreasiy that the marriage 
was not an improper one, there is not much room 
for presuming constructive fraud. Fraud and 
force, such as was alleged in Aunjona Dasi v. 
Prahlad Chandra Ghose (7) must vitiate any transac- 
tion however solemnly celebrated by the observance 
of the usual ceremonies, and a suit to set aside 
the marriage will lie. But, in the absence of these 
elements, the maxim of factum valet will govern, 
ag the texts only refer to the greater or less eligibility 
of the relations who can claim the right to make 
the choice and perform the ceremony. The custom of 
the caste is not shown to be adverse to the celebra- 
tin of the girl's marriage of 34 to a boy of 7, and 
no fraud can be presumed from the fact of this 
early celebration.. The circumstance that remar- 
riage is permitted by the rules of the caste is 
irrelevant in the decision of the question of the 
validity of the marriage.” 

In Bai Ramkore v. Jamnadas Mulchand 
(8) Sir Narayan: Chandavarkar dealt with 


the rights of the mother thus (p. 23*) : 

“The right claimed under the Hindu Law arises 
out of a ‘text of Yajnyavalkya adopted by Vijnane- 
shwara in the Mitakshara and by Nilkanth author 
of the Wyavahara Mayukha, in his Samskara 
Mayukha. According to that text, the persons 
éntitied to give a girl in marriage are, ‘the father, 
paternal grandfather, brother, kinsman (sakulya), 
and mother’ in the order stated. It follows from 
this text that the paternal uncle of the girl (who in 
this case is the respondent) had the right to give her 
in marriage before the mother. But to entitle the 
respondent to damages from the mother for having 
given the girl in marriage so as to exclude his right, 
regard nust be had to the nature of the right itself 
and it must beestablished that the right is absolute 
and exclusive. Thé text only deala with the baré 
right to give a girl in marriage. Under the Hindu 
Law, when her father dies, leaving her mother, the 
mother becomes the legal guardian of the girl, Thé 
text cited above does not deprive the mother of 
this right of guardianship but only specifies who - 
can make a giftof her in marriage. The paternal 
male relations of the’ girl are placed above the 
mother for the purposes of that gift, because 
women ere dependent and, moreover, they cannot 
perform certain ceremonies essential to or ugual 
in a marriage. Even when, in default of paternal 
male relations, the mother makes the gift, she 
has to employ some one of her caste to act on her 
behalf at the marriage and perform the ceremony 
of giving which is called Kanyadana. This is well 
explained in the Dharma Sindhu: “Where the 
mother has to give her daughter in marriage, she 
herself must perform the ceremony of nandi shradda, 
All other ceremonies she must get performed by a 
Brahmin”: see also to the same effect Sir Goorvo- 
das Banerjee’a Hindu Law of Marriage and 
Stridhan, Edn, 2, p. 45. The text of Yajnyavalkys 
does not say that the mother 18 to have no voice 
at all and may be altogether set at naught where 
there are paternal mele relations of the girl, 
competent to give her in marriage. Had that been 
the intention of the Hindu Law, there would have 
been exprees texts to that effect, We cannot infer 


(76 BL R 243; 14 W R 132. 
(8) 37 B18; 17 Ind, Cae. 95; 14 Bom, L R 786. 
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such intention, by mere. implication, because that 
‘would lead to very undesirable results, especially 
in. the present state of Hindu society. In that case, 
any distant male relation of the girl on the father's 
side might give her in marriage, whether he be 
interested in her and whether he be really anxious 
for her welfare or not, without consulting, and 
having regard to the wishes of the person most 
interested, that is the mother, who is the natural 
guardian of the girl. Inthe absence of the autho- 
rity of express texts binding on vs, the Hindu Law- 
givers ehould not be held to have contemplated the 
total. exclusion of the mother from her right as 
guardian to-be consulted as to the choice of a hus- 
band for her daughter. This view is substantially 
supported by the judgment of the Madras High 
Court in Namasevayam Pillay v. Annammai Ummal 
(9) and it is a conclusion which fits in with the 
principle of the judgment of this Court in Shridhar 
v. Hiralal Vithal (10). Any other conclusion would 
be highly prejudicial to the best interests of Hindu 
family life and to the welfare of minor girls, whose 
marriages are made in many cases the source of 
profit by greedy relations.” oe 


In the Madras case in Venkatacharyulu 
v. Rangacharyulu (6) dealing with marriage 
as a sacrament, the Court after discussing 
the essential ceremonies of the ritual of 
Brahmin marriage, said (p. 3£0*): 

“It must 
prescribed for a minor or a child, for, according 
to Hindu Law and custom, a Brahmin girl must 
be married before she attains her maturity, and 
therefore at a time when she is not.in a position 
to choose a suitable husband for herself. Two prin- 
ciples therefore form together the ground work of 
the marriage ceremony (1) a natural or legal guardian 
acting’ in the interest of the girl with due regard 
to her welfare should choose a ‘suitable’ husband 
for her, and (2) the choice should be- consecrat- 
a by the marriage rite and thereby unalterably 

xed, 

“Hence, two propositions of law may be taken 
‘to be established beyond controversy, viz. (1) 
where there is a gift by a legal guardian and the 
Marriage rite is duly solemnized, the marriage is 
irrevocable, and (2) where the girl is abducted by 
fraud‘ or force and married and there is no gift 
either bya natural or legal guardian there is a fraud 
upon the policy of the religious ceremony and there 
‘is therefore no valid religious ceremony. In support 
-of the second proposition, we may refer to the 
dicum of Norman, J. in Aunjona Dasi v. Prahlad 
Chandra Ghose (7). In that case the plaintiff!‘ the 
mother of the girl, sought to set aside her marriage 
alleging that when the girl visited her sister and 
was staying with her, the defendant, the sister's 
husband forcibly carried the girl away from his 
‘house and married her without the mother's 
consent and without gift from anyone. It may 
also be suggested in support of the dictum that 
what the public law stigmatizes as a crime cannot 
be accépted as the source of a legal relation. The 
third proposition of law which is material to the 
case before us is that when the mother of the girl 
‘acting as her natural guardian in view to her 
welfare and without fraud or force gives away 
the girl in marriage and the marriage rite is duly 
solemnized, the marriage is not to be set aside. 


(9) 4 MH OR 339, 
GO) 128480, 
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This view is supported by authority and is sound 
in principle.” < 
The learned Judges refer to “a fraud 
upon the policy of the religious ceremony,” 
and this is open tothe argument that the 
welfare of the minor is not material. It is 
the fraud upon the religious ceremony and 
not upon the child herself which counts; 
it is not the welfare of the child which 
matters, but in this same judgment thé 
Judges refer to a mother acting with a view 
to the welfare of the child, and it is 
obvious that when foresis referred to as 
something which vitiates a marriage, the 
force is against the minor, and there appears 
no authority forthe argument that if it be 
proved that a mother acting as natural 
guardian and not in the interest of the 
minor but against the interest of a minor 
procured the marriage of the child, the 
doctrine of factum valet would apply, if, for 
instance, the mother married the child to 
the son of a prostitute knowing the child 
would be brought up to prostitution. The 


_use of the term “force or fraud” is common 


to all judgments dealing with this question, 
yet its application in practice still affords 
much room for argument. Is the fraud upon 
the religious ceremony as in Venkatachary- 
ulu v. Rangacharyulu (6) at p. 320, or is 
the fraud upon the minor herself or is.the 
fraud upon the father’s rights? | 

In Khushalchand Latehand v. Bai Mani 
(2) the Court left undecided, as unnecessary 
to be decided, the question whether the 
Civil Court would set aside a marriage if 
a clear case was established of fraud by 
both parties intermarrying, on the rights 
of the father as guardian of his daughter 
for the purpose of marriage. In Mulchand 
Kuber v. Bhudhia (3) the question of 
constructive- fraud upon the father’s rights 
Was discussed, but was not necessary to 
be decided. There is also in this case 
before us no force or fraud, indeed, neither 
force nor fraud, the lower Courts have found, 
were pleaded or proved. In Ram Harakh 
v. Jagarnath (11) the Court limited its 
decision, though the judgment is a very 
long one to the question of the effect of 
the absence of consent of father, paternal 
uncle or any other preferential male 
relation and did not express its opinion 
on the question of force and frand. It is 
therefore clear to us that we cannot declare 
this marriage void on the ground of force or 
fraud, and that the plaintiff is entitled to the 
declaration he prays for. It is this declara- 


(1153 A 815; 133 Ind. Oas 289; AIR 1982 All. 5; 
(1931) A L J 816; Ind. Rul. (1931) All. 609. 
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tion the appellant really wishes to get set 
aside, because so long as her marriage is 
binding and in force, she cannot remarry. 
We can also see no reason why the plaintiff 
should be refused a decree for restitution of 
conjugal rights, 

It: is to be noted that in Ram Harakh v. 
Jagarnath (11) the decree for restitution 
of conjugal rights was refused, and we 
think, subordinate Courts in dealing with 
eases of this nature, should bear in mind 
and give due consideration to the anomaly 
that may arise from enforcing Eastern 
rights by Western remedies. The English 
Law asto the marriage of minors is widely 
different from the Hindu Law as pointed 
out by Sir Charles Sargent in Khushalchand 
Lalchand v. Bat Mani (2) but a decree 
for the restitution of conjugal rights is an 
English remedy enforced through Courts 
based upon the Eastern pattern. Itis an 
equitable remedy and its grant is a matter 
of judicial discretion. It therefore does 
not necessarily follow that a declaration, 
that a marriage is valid, must necessarily 
be followed by a decree for restitution. 
The finding of the Subordinate Judge on 
Issue No. b, that as the husband. is the 
Jawiul ‘guardian of his minor wife, he is 
entitied to require her to live with him 
however young; isnot, in our opinion, a 
correct finding, and inno way to be com- 
mendéd ‘or followéd. We see however no 
reason to refuse the plaintiff the decree for 
restitution of conjugal rights for which he 
asks, the more so that under O. XXI, r. 32, 
Oivil Procedure Code as now amended, 
the decree cannot be enforced by detention 
of the wife in prison. The result is, the 
appeal is dismissed with costs. 
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If the effect of the amendment is to introduce 
creditors as petitioning creditors who could not 
themselves present a petition after the three months 
have elapsed,orto putit differently, if its effect 
is to introduce a debt which, after the same period 
has elapsed, would not be a debt upon which the 
petition could be founded, then the Oourt will not 
grant leave to amend. But if, on the contrary, 
within that period a debt has been made a ground 
of the petition and it afterwards becomes desirable 
to add another party, the case stands on an 
entirely different footing, ` 

A petition was presented by a person who des- 
cribed himself as a creditor of the insolvent, 
He alleged that certain amount was due by the insol- 
vent to a certain firm of which he claimed to 
be the sole proprietor; it was upon this asser- 
tion that he founded his claim to be solely entitled 
to the debt. The petition was filed on November 
24, 1930, but on that date, an arbitration enquiry 
was pending in regard to a dispute between the 
petitioner anda certain third party who claimed 
an interest in the partnership. By an award made 
on November 28,..1930,the petitioner became solely 
entitled to the debt on whichthe insolvency petition 
was founded. The question was whether the peti- 
tioner could be allowed to amend his petition 
and proceed with it: h 

Heid, that the petitioner could be allowed to 
amend his petition. All that needed be done was to 
allow the petitioning creditor to amend his petition 
by adding that the inchoateright whichhe had 
previous to .the petition, became perfected in virtue 
of the award delivered four days later. The per- 
son who has made the blunder must pay for it 
and the petitioning creditor could be directed to 
pay thecosts. Ha parte Deasle; In re Hastings 
d), Inre Ellis (2) and Ex parte Owen; In re 
Owen (3), reliedon, In re Maund (4),.- explained 
P aitan atir v. Vaithianathier (5), dissented 
Tom, .. ; ' 

O. R. P. from an order of the District 
Court, Ramnad at Madura, in O. M. A. 
No. 55 of 1932. Al, 

Messrs. M. Patanjali Sastri and P. S. 
Narayanaswamy Iyer, for the Petitioner. 

"Mr. K. Rajah Iyer, for the Respondents. 

Venkatasubba Rao, J.—This raises an 
important question bearing upon the power 
of the Court to allow an insolvency petition 
to be amended. The petition in the lower 
Court was presented by a person who des- 
cribed himself as a creditor of the insolvent. 
He alleged that Rs. 16,000 odd was due 
by the insolvent to a certain firm of which 
he claimed to be the sole proprietor; it 
was upon this assertion that he founded 
his claim to be solely entitled to the debt. 


“The petition was filed on November 24, 


1930, but on that date, an arbitration 
enquiry was pending in regard to a dispute 
between the petitioner and a certain third 
“party who claimed an interest in the part- 
nership. By an award made on November 
26, 1930, the petitioner became solely en- 
titled to the debton which the insolvency 
petition was founded. It being assumed 
that the petition as originally filed is incom 
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petent (it is unnecessary in the view we have 
taken to discuss this point), the question 
arisss whether the petitioner can be allowad 
to amend his petition and proceed with it. 
On the facts stated, the petition would 
require to be amended by the petitioner 
being allowed to state that four days after 
the presentation of the petition, the entire 
right to the debt vestedin him by reason 
of the award. The learned District Judge 
allowed the petition to be amended, but 
according to him the amendment that was 
needed was to change the date from the 
24th into the 28th. In .our opinion, the 
lower Appellate Oourt’s view that the peti- 
tion could be amended is right, although 
the particular amendment indicated by the 
learned Judgeis wrong, The petition was 
founded on alleged acts of bankruptcy that 
occurred on September 17, 1930 and Octc- 
ber 13, 1930, 4. e. within three months of 
the petition. Even should the date of its 
filing be taken as November 2c, the peti- 
tion would still be within time. 

In Ex parte Deasle ; In re Hastings (1), 
a bankruptcy petition was filed by a per- 
. son who was a mere trustee of ‘the debt 
for his sister, and the Registrar dismissed 
it, holding that the cestui que trust was a 
nesessary party. The Court of Appeal 
agreed with the Registrar that the petition 
a3 filed was incompetent, but long after the 
three months period, gave leave to amend 
the petition. The debtor's Counsel is re- 
ported to have contended, 

“the amendment would be equivalent to the pre- 
sentation of a new petition, founded on an act of 
bankruptcy, more than three months old.” 

That the trustee had no right to present 
the bankruptcy petition is, as already stal- 
ed, declared by the Court of Appeal. Brett, 
M. R. observes that the trustee was not a 
good petitioning creditor alone, but that 
the cestui que trust ought to have joined in 
the petition. Similarly, Lindley, L. J. says 
that it has been the settled rale ia bank- 
ruptey that in order to maintain a bank- 
ruptey petition in respect of a debt due to 
a trustee, the cestui que trust must join in 
the petition. Inspite of this however leave 
to amend was granted, Lord Coleridge, O. J. 
observing : 

“A blunder by no means unnaturalhas been made 
in the construction of the Act ; it is amere slip : Hx 
parte Deasle; In re Hastings (1).” : 

The Court of Appeal in a yet later deci- 
sion re-affirmed this principle and allowed 
a similar amendment: In re Ellis (2). Ex 


(1) (1884) 14 Q B D 184; 54 LJ Q B74; 33 WR 
440; 1 Morrell 281. i 
` (2) (1887) 4 Morrell's’ Bank Reports 283. 
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parte Owen; In re Owen (3), though not 
directly in point, throws some light upon 
the matter in hand. There the petition as 
originally filed was properly constituted, 
but before the hearing th3 interest of one 
of the partners of the creditor firm (peti- 
tioners) became vested in a trustee. The 
‘Registrar, even in the absaace of the trustee, 
made a receiving order. The Court of 
Appeal held that the trustee was a necessary 
party and thatthe proper course was to 
correct the irregularity by joining him as 
a petitioner. Leave was accordingly given 
to amend the patition: Ex part Owen; In 
re Owen (3). The appellant however 
strongly relies upan In re Maund (1), which 
of course is an authority to the extent to 
which it goes; but surely it cannot be 
suggested that it has the effect of impair- 
ing the value of the decisions of the Oourt 
of Appeal. In Inve Maund (4), certain 
creditors, the aggregate of whose debts 
was of the requisite amount, filed the bank- 
ruptcy petition. Some of the alleged debts, 
it was found, had in fact no existence. 
The Registrar allowed the petition to be 
amended by the names being added of two 
other persons as petitioning creditors. At 


‘the time the application for ameadment was 


made, more than three monthe had elapsed 
from the date of the comnittal of the act of 
bankruptcy on which the petition was found- 
ed. Tas learned Judges of the Queen's 
Bench Division held tnat the Registrar's 
order was wrong. The point of dissinction 
between the Court of Appeal decisions and 
this case is most clearly brought out in 
the very terse judgment of Wright, J. The 
learned Judge observes : 

“Ag I understand the matter, every debt sought 
to be added, as ground of the petition, after three 
months from the date of the act of bankruptcy, is 
unavailable for that purpose; bat if within that 
peri@l e debt has bean made ground of the petition 
and it afterwards becomes dasirable to add another 
party to the patition in respect of that debt, leave 
may be given to join that other party as A peti- 
tioner where it will not lead to any injustice.” 

Vangham Willism3, J. puts the test in 
words very similar: Is the effect of the 
amend nent to introduca creditors as peti- 
tioning creditors who could not themselves 
present a petition after the three months 
have elapsed? To express the same idea 
diffarently, is its etfect to introduca a debt 
which, after the same period has elapsed, 
would not be a debt upon waich the peti- 
tion could be founded ? If that is what is 


(3) (1884) 13 Q B D 113; 53 LJ Ch. 863; 50 L T 
511; 32 W R 811; 1 Morrell 93. 

(4) (1895) 1 Q B 194; 64 L J Q B183; 15 R 159%; 72 
L F458; 43 W R 207, D 
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sought to be done, the Court will not grant 
leave to amend. But if, on the -contrary, 
as Wright, J. in the passage quoted above, 
observes, within that period a debt has 
been made a ground of the petition and it 
afterwards becomes desirable to add another 
party, the case stands on an entirely differ- 
ent footing. In the case before the learned 
Judges it was sought to introduce new cre- 
ditors and new debts, and leave on the 
principle mentioned above was refused. The 
facts here bring the case directly within 
the principle of the two cases, already cited, 
of the Court of Appeal. Here there is, as 
in‘thcse ‘cases, “a good petitioning credi- 
to1’s debt”: per Brett, M. R, in Ex parte 
Deasle ; In re Hastings (1) - The petitioners 
there were not properly constituted cwing 
to the cestui que trust not having been 
joined ; the defect in the present case is 
the noxr-joinder of the other partner.” The 
parallel seems to be complete and we must 
Tespėct{fully dissent from Vaithianathier v. 
Vaithianathier (5), a decisicn of Cornish, 
J.‘ Tké learned Judge's attention was not 
called to the crucial cases on the point— 
the decisions of the Court of Appeal. The 
lower Court has thus acted rightly in grant- 
ing leave to amend; but as 
Stated, allthat need be done is to allow 
the petitioning creditor to amend his peti- 
tion by adding that the inchoate right which 
he had previous to tle petiticn, became 
perfected in virtue of the award delivered 
four days later. As observed by Lord 
Coleridge, ©. J. in Ex parte Deasle ; In re 
Hastings (1), tte person who has made the 
blunder must pay for it and the lower 
Court has very ‘properly directed the peti- 
tioning creditor to pay the costs that have 
been thrown away. The contention of the 
petiticner therefore fails. 

Next it has been argued for him that in 
regard to the merits the lower Appellate 
Court's order cf remand is wrong. There 
can be no dcubt, as the District Judge 
suggests, that in the trial Court the peti- 
tioning creditcr thought, not unreasonably, 
that the ccntest was in regard to the 
preliminary question alone. The various 
entries in the B Diary support the lower 
Appellate Court's inference and tke Sub- 
ordinate Judge, it seems to us, dealt with 
the merits not because they were gcne into, 
but because ke imzgined that to make his 
judgment complete ke had to tcuch on 
them.: The petition will be amended in the 
lower Court within one. month from the 

(5) 61M L J 544; 135 Ind. Cas, 613; I R 1932 
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re-opening of the Sub-Oourt. In the result, 
the civil revision petition fails and is -dis- 
missed with costs. 


| No8.. Petition dismissed. 
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NAGPUR HIGH COURT 
First Civil Appeal No. 11 of 1935 
January 13, 193 
Nryoat, J. f 
On difference of opinion between 
Stong, O. J. AND OLARKE, J. 
BALKRISHN A— APPELLANT 
versus ` 
Pandit BAIJNATH AND OTHRERS— 
RESPONDENTS 
Limitation Act (IX of 1908), 5. 12 (2)—Application 
for copies made on same day on which judgment is 
pronounced—That day must be included in days 
oe for obtaining copies — Construction of 
ĉi 


Per Stone, C. J. and Niyogi, J., Clarke, J., contra.-~ 
However startling, fantastic or absurd it may 
appear tobe,the Courts cannot refuse to give effect 
to the plain meaning of the words used by the 
Legislature, if it does not conflict with reason and 
justice, There is nothing fundamentally unjust or 
unreasonable in excluding the same day twice. "The 
day on which copies are applied forisa day requisite - 
for obtaining copies. [p. 666, col, 1.] 

Consequently where an application for copies of 
judgment and decree is made on the day on which 
the judgment is pronounced, that day should be in- 
cluded in the days requisite for obtaining copies, 
though that day is otherwise excluded by law in 
computing the prescribed period of limitation for 
appeal, Salamsingh v. Hira (1), Overruled. Ata 
ie a v. Pir Khan (2), dissented from. [p, 663, 
col, 2. 

Per Stone, C. J.—Limitation Act should be con- 
strued so as to save rather than bar a proceed- 
ing. [p. 664, col. 2.] 

F.O. A. from the decree of the Court of the 
Additional District Judge, Saugor, dated 
September 26, 1934, in Civil Suit No. 7-A of 
1934. 

Mr. R. S. Dabir with Mr. W. B. Pendhar- - 
kar, for the Appellant. 

Rai Bahadur D. N. Chaudhury, for the 
Respondents. 


Clarke, J.—The plaintiff has appealed 
against the judgment and decree of the 
Additional District Judge, Saugor, dismiss- 
ing his suit ona mortgage by which he 
sought to recover nearly Rs. 12,000 from 
the six defendants. In the trial Court the 
first defendant raised a preliminary. ob- 
jection as tothe competency of the Court 
to entertain the suit by reason of the 
debt having been included in an application 
made by him to the Debt Conciliation Board 
under £. 4 (1) of the Debt Oonciliation Act, ” 
The Court has held that the suit is barred 
bys. 16 of the Debt Oonciliation Act and 
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the plaintiff's suit has therefore been dis- 
missed. The plaintiff in this appeal seeks 
to reverse the finding of the lower Court 
that the suit is barred bys. 16 of the Debt 
Conciliation Act, The respondents have 
raised two preliminary objections to the 
appeal being heard : (i) because it is time- 
barred by one day and (ii) because in- 
sufficient court-fee has been paid. 

On the point of limitation: The judg- 
ment was delivered on September 26, 
1934 whilst the appeal has been filed on 
January 11, 1935. Tbe appellant applied 
to the copying department for a copy of 
the judgment and decree on the same day 
on-which the judgment was delivered i. e. 
September 26, The copies were made ready 
and delivered tohim on October 12, 1934, 
According to Art. 156 of the -Limitation 
Act the period of limitation: for this appeal 
is 90 days from the date of the decree, 
Section 12 (1) of the Act provides: “In 
computing the period of limitation prescrib- 
ed “for any suit, appeal or application, the 
day from ‘‘which such period is to be reckons 
ed shall be excluded", The reason for 
this is obvious because one day is a period 
of 24 hours from the comm2ncement of the 
period, Oneday from 12 noon tc-day is 
12 noon tomorrow: therefore to-day is ex- 
cluded and tomorrow's date counts as one 
day. Leaving out of consideration for 
the time being the effect of the application 
for copies we have to start counting 90 
days „from September 2%, September 
27, being the first day tobe counted that 
gives us 4 days in September,31 daysin Octo- 
ber, 30 days in November and 25 days in 
December, Apart therefore from any come 
plications on account of the application for 
copies, holidays, etc. the appeal would have 
had to be filed by December 25, Asto this 
there can be no two opinions, Now 
8, 12 (2) of the Limitation Act provides: 

“In computing the period of limitation prescribed 
for an appeal, an application for leave to appeal and 
an application for a review of judgment, the day 
on which the judgment complained of was pro- 
nounced, and the time requisite for obtaining a copy 
of the decree, sentence or order appealed from 
or sought to be reviewed, shall be excluded." 

The question is how the time requisite 
for obtaining a copy isto be computed. 
It appears to me that it must be computed 
in the same way as the period of limitation 
is to be computed under Art, 156, that is 
that the day on which the application for 
copy is made is to be. excluded and the 
next day counted as the first day for the 
same reason that have shown above, namely 
- that one day comestoan end on the day 
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next, after the period commenced. Bothe 
period necessary for obtaining a copy. 
commenced when the application was made ` 
and the first day was over on the next day. 
‘Therefore as here the application for copies 
was made on September 26, the: first day 
of the period necessary for obtaining copies 
ended on September 27. If then the copies ` 
had been delivered to the appellant on. 
September 27, we could have said that 
one day was necessary for the preparation, 
of the copies. Similarly if the copies had 
been ready on September 28, we could have, 
said that two days were necessary. If 
they could be ready on September 30, we 
could have said that four days were ne- 
cessary, Accordingly wecan count 4 days 
in September and 12 days in October as. 
the period necessary for the preparation 
of copies, since the copies were delivered to 
the appellant on October 12, 16 days only 
were therefore necessary for the prepara- 
tion of the copies. Unders.12 (2) of the 
Limitation Act these 16 days have to be 
exc'uded in reckoning the period of 90 
days allowed for the appeal or in other 
words the period of 90 days may be consi- 
dered to commence 16 days after it would 
otherwise have commenced. We have 
already seen that the period of 90 days 
would ordinarily commence on September 
27. We can therefore exclude Septem- 
ber 27, 28, 29 and 30 which leaves us 
with 12 days to exclude in October 
and the period of 90 days will commence 
to run on October 13, that being the first 
day to be counted. There will therefore 
be 19 days to be counted in October, 30 
days in November and 31 days in Decem- 
ber which leaves us 10 days in January. 
The appeal should therefore have been 
filed on January 10,1935. Asit was filed 
on January 11, 1939, itis one day late, 
“The appellant urges that the day on 

which the application for copies was made, 
i. e. Saptember 26, should be counted 
as the first day requisite under s. 12 (2) and 
that therefore he had 5 days in September 
and 12 days ia October or 17 days in all 
to deduct as time necessary for obtain- 
ing copies. I have endeavoured above to 
reveal the fallaciousness of this reasoning. 
This view finds support in Salamsingh v. 
Hira (1) and Ata Muhammad v, Pir Khan 
(2), where itis pointed out ‘that the cal- 
culation, as the appellant would like to 
make it: involves excluding the same day 
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twice. Section 12 (2) as already pointed out 
provides that in computing the period of 
limitation prescribed for an appeal ete. 
the day -on which the judgment was pro- 
nounced and the time requisite for obtain- 
ing a.copy of the decree etc. shall be 
excluded. Here the word “and” being 
conjunctive the dag of judgment cannot 
be included in the time requisite for a 
copy. To include it therein would be, 
‘as pointed outin tke aforesaid two cases, 
toexclude the same-day twice. To put 
the matter in another way, under Art. 156, 
we know the number cf days and have to 
find out the'dates, whereas under s. 12 (2) 
we know the dates and have to find out the 
number of daye, There is no resson why 
the number of days should be calculated 
“in che way in orderto arrive at a period 
under Art, 156 and in a different way in 
order to arrive at the pericd necessary for 
obtaining copies, 

_ The appellant has not made any applica- 
tion foran extensicn of time under s,5 of 
the Limitation Act, In fact his Counsel has 
definitely stated that he dces not want any 
extension of time but stands on his. own 
right under e. 12 and Art. 156, That being 
so I am ofthe opinion that the appeal 
‘should be dismissed as barred by limita- 
tion. 

On the point of the sufficiency of the 
court-fee the appellant has paid a courte 
fee of Rs, 10 onthe assumption that the 
claim ,cannot be valued being for sus- 
pension of the proceedings in the lower 
Court. Itis plain that the value of the 
appeal to the appellant is the amount of the 
court-fee which he paid to have his suit 
decided in the lower Court viz Rs. 535, 
Court-fee in this appeal should therefore be 
ad valorem on Rs. 535 i.e., Re. 40-8-0, 
The difference between this and Rs, JO 
viz Rs. 30:8-0 represents the deficiency in 
the court-fee. 

“ The appellant has been informed that in 
ihe event of tre point of limitation being 
decided in his favour it will be necessary 
for him to make good the deficiency in 
the court-fee before his appeal can be heard 
and He has been instructed to hold the 
amount in readiness to save further 
delay. . 

_ Stone, C., J.—I have had the advantage 
of perusing the judgment of my learned 
brother which is supported by the two 
decisions referred to by him: I find myself 
unable to agree with the conclusion arrived 
aton the questicn of limitation, It is a 
well-established rule that -acts of a Court 
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are deemed to be done at the earliest 
pessible moment so that a judgment is 
deemed to be pronounced immediately the 
Court sits (See Maxwell's Interpretation 
of Statutes, Ed. 7, p. 297). This is, of 
course, a fiction and a dispute might arise 
asto the time from which the period of 
limitaticn starts if tke day on which judg- 
ment was-pronounced were ccunted in. 
This kind of inconvenience is doubtless the 
reason why the General Clauses Act pro- 
vides ing. 9 that if an Act provides for 
a time “from” a day that day is excluded. 
Thus the only difference between providing 
a period of 91 days including the day on 
which judgment was pronounced and pro- 
viding a period of 90 days -from the day 
on which judgment was pronounced is that 
the latter mode avoids a dispute about the 
hour in which the judgment was pronounce 
ed a dispute which might not be set at rest 
by the above-mentioned presumption if in 
point of fact the Ocurt did not sit at the 
is an 
artificial period. The more natural period 
ie 91 days which is thirteen weeks or, very 
approximately, three calendar months or a 
quarter cf a year. baha 

The exclusion of the day on which judg- 
ment is pronounced is, in my opinion, a 
mere matter of drafting to avoid any ques- 
tion about whether the 90 days are clear 
days or not. But in addition to 90 clear 
days the person proceeding is allowed 
whatever time is requisite for obtaining a 
copy. That time is whatever itin fact is. 
If an application for a copy is made on the 
day judgment is delivered and the copy 
is delivered the same day it cannot be said 
that no time has been taken in obtaining 
acopy simply because that particular day 
has been excluded in calculating the 90 
days. Two things have to be excluded : 
(1) the day on which judgment is pro- 
nounced, and (2) the time requisite for obs 
taining a copy. 

Limitation Acts should be construed 
so as to save rather than bara proceed- 
ing. Even if a rigorous construction were 
applied thereis no justifcation, in my 
opinion, for cutting down the time requi- 
site for obtaining a copy from the time 
actually required where that time happens 
to include a particular day, viz the day ` 
on which judgment was pronounced. Time 
does not stand still on that day any 
more than on other day. To shut cut that 
particular time spentin copying on that 
day would be simply to prejudice a litigant 
who makes his application for a copy 
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quickly. Itisto be observed that “time 
requisite” does not include time which need 
not have elapsed if reasonable and - proper 
steps were taken to obtain a copy: Pra- 
matha Nath Roy v. Lee (3). The litigant 
should not be encouraged to delay. Why 
he should have his time extended by, say 
7 days (when the copying takes 7 
days) if he applies on the day after judg- 
ment is pronounced and yet have his 
time extended by only 6 days (when the 
copying takes 7 days)if he applies on the 
day judgment is pronounced I fail to 
understand. 

In both cases the day on which judgment 
is pronounced is excluded in calculating 
the 90 days. In both cases the time re- 
quisite for obtaining a copy is 7 days. In 
the one case the litigant gets 97 and in 
the other 96 days before he is barred. 
(Viewed from the angle that the Act is 
really allowing 91 days including the day 
on which judgmentis pronounced’ he gets 
98 and 97 days respectively). This appa- 
rently unsatisfactory result only follows if 
one assumes that because the 90 days is 
- exclusive of a particular day on that day 
time spent in copying is not time re- 
quisite for copying. I cannot make any 
such assumption. 

There being thus a disagreement between 
us on this point, the matter will be posted 
befcre a third Judge, Niyogi, J. for his 
opinion. 

Nlyogl,d.—This matter comes before 
‘me under the proviso to sub s.2of s. 98, 
Civil Procedure Code, in consequence of 
difference of opinion between the learned 
Judges comprising the Division Bench. 
The point of law upon which they differ 
may be stated as below: 

When an application for certified copies 
of judgment and decree is made on the 
day the judgment is pronounced whether 
that day should not be counted as a day 
requisite for obtaining copies, for the 
reason that it is otherwise excluded by 
law. 

The facts are that the judgment was 
pronounced on September 26, 1934 and 
the decree was signed on September 28, 
1934. Application for copies of judgment 
‘and decree was made on September 26, 
` 1934 and the copies delivered on October 
12,1934. The appeal was filed on January 
11,1935. The appeal would be barred by 


(3), 491A 307; 68 Ind. Oas 900, A I R1922 P O 
352; 49 O 999; 831M L T193; 4U P LR(P 0) 103; 43 
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time ifthe day on which the application 
for copies was made is excluded from the 
computation of time requisite for obtaising 
copies. = 

In Salamsingh v. Hira O) and Ata 
Muhammad v. Pir Khan (2) it was held 
that one and the same day cannot be ex- 
cluded twice. The reason is indeed spa- 
cious but is nob sound as will appear in the 
sequel. f 

The material partof s, 120f the Limita- 

tien Act is as‘follows : > : 
-~ «In computing the period of limitation pressribed 
foran appeal, an application for leave to appeal 
and an application for a review of judgment the day 
on which the judgment complained of was pronounc- 
ed, and the time requisite for obtaining a copy'of the 
decree, sentence or order appealed from or sought 
to be reviewed, shall be excluded.” 

It is evident that in computing the 
period of limitation prescribed for appeal, 
2 periods are to be excluded : . 

C) the day on which the judgment is 
pronounced, and : 

(ii) the time 1. e. the days requisite for 
obtaining copy of the decree. 

The first period is excluded by operation 
of law and the second by act of the party. 
The first is unconditional and absolute, 
and the second is contingent on the making 
of an application for copies. The first is 
excluded whether such an application is 
made or not. It is clear that they are 
distinct and separate in their purpose, 
The day on which the judgment is pro- 
nounced would invariably te a fraction of 
a calendar day and the law ignores or 
eliminates that day absolutely so as to 
ensure to the party concerned as many 
complete days as are prescribed for any 
suit or appeal orapplication. Thus in the 
case of appeals, the appellant would have 
clear 90 days under Art 156. The copying 
time is excluded because the appellant is 
unable to appeal without filing acopy of 
‘the decree, if not of the judgment. The 
necessity of filing the copy imposes on the 
appellant a gisability which he works off 
by applying for it. The law therefore allows 
him todeduct the days lost in obtaining 
the copy from the prescribed period of 
limitation. It cannot be reasonably con- 
tended that the day on which the application 


‘for copy is made is not a day requisite for 


obtaining the copy. It istherefore evident 


‘that an appellant is entitled toa deduction 


of the number of days beginning with the 
day on which he applies for to the day on 
which he obtains the copyfromthe num- 
ber of clear days of limitation prescribed 
by the statute, This conclusion is supported 
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by the express wording of s, 12; It may 
be thatin an exceptional case such as 
the presènt, one day happens to be exclud- 
ed twice, However startling, fantastic or 
absurd it may. appear to be, the Courts 
cannot reftise;to give effect to the plain 
meaning ofthe words used by the Legis- 
lature, ifit does not .conflict with reason 
and justice, - As I have indicated above 
there is nothing fundamentally unjust or 
unreasonable in excluding the same day 
twice. Ifas Batten, A. J, O. remarked in 
Salamsingv. Hira-(1),.the period of limita- 
tionis the: actual period beginning ona 
certain date, not an abstract number. of 
days, there is no reason why it should not 
be.regarded that the time requisite for ob- 
taining copy is the actual period beginning 
on:a certain ‘date, i.e. the day on which 
itis applied for, nct an abstract number 
of days. In both cases it should be the 
actual period which ehould be computed., 

If s. 12(2) ‘is putin a concrete form so 
.as -to make it;,applicable to appeals, it would 
Tead as follows : 
In computing prescribed for an 

* the day on which 


90 days 
‘appeal, + oo" 


rCOP¥. zs a 


` vision enacted by the Legislature for 
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| For the foregoing reasons I concur with 
the opinion. delivered by my Lord the Chief 
Justice, 


. D. Answer accordingly, 





CALCUTTA HIGH COURT 
Appeal No. 75 of 1937 
December 1, 1938 
DeRBYSHIRE, C. J. AND Nast Ant, J. 
ARDHA CHANDRA SAHA—Dagorge- 

HOLDEE—APPELLANT 
versus 
NAMANI GAROANI w/o LALIT 
MARK—JUDGMENT-DEBTOR— 
; RESPONDENT f 

Bengal Tenancy Act (VIII of 1885), ss, 49-K, 
Proviso (b) (ii), 49-L—Sonthal executing simple 
mortgage of his tenure, whether bona fide contract 
—Mortgagee’s rights include sale of property— 
Reasonable time must be granted totenant—Sale of 
tenure without granting such time—Sale is invalid. 

According to s.58 (b), Transfer of Property Act, 
the effect of a simple mortgage is that thera is 
a promise bythe mortgagor that in the event of 
failing to pay, according to his contract the mort- 
gages would have a right to cause the mortgaged 
property to be sold and the proceeds of sale applied 
to the payment of the mortgage debt. Where a Sonthal 
exécutes such a mortgage of his tenure or holding, 
it amounts to a bona fide contract within the mean- 
ing of s, 49-K, Proviso (b) (ti), Bengal Tenancy Act. 
Mortgagee rights under such contract include the 
sale of the property in executionof the final mort- 
gage decree which he may obtain, , 

The provision of s. 49-L, Bengal Tenancy Act, 
by which the Court executing the decree should 
allow the tendnt a reasonable time within which to 
pay the amount due is mandatory. It was apro- 
the pro- 
tection of this particular class: of persons, the 
Garos, and it isfor the Court to give that reason- 
able time whether it is asked for by the tenant or 
not. What is reasonable time depends upon the 
circumstances of the case, two elements—but not the 
only elements—being the amount of the debt and 
the pecuniary circumstances of the debtor. Where 
the Court does not give the debtor reasonable time 
within which to pay the amount due, the order for 
sale is invalid., 

A. from the appellate orderof the Addi- 
tional District Judge, Mymensingh, dated 
July 15, 1937. 

Mr. Birendra Kumar De, for the Appel- 
lant. 

Mr. Asita Ranjan Ghosh, for the Respon- 
dent. 


Derbyshire, C. J.—This is an appeal 
from a decision of the Additional District 
Judge of Mymensingh upholding the deci- 
sion of the Subordinate Judge, First 
Court, of Mymensingh setting aside an 
order for the sale of a certain property 
under a final mortgage-decree. The 
judgment-debtor-respondent who is a widow 
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apparently inherited the property, the 
subject of the sale, from her father. They 
are both. members of that primitive com- 
munity called Garos wholive in the districts 
between Mymensingh and Assam. The 
Garos along with other primitive com- 
munities in Bengal who are grouped 
together under the name of Sonthals have 
been the subject of protective legislation 
by , the Government of Bengal as will 
hereinafter be mentioned. The appellant, 
Ardha Ohandra Saha, is a money-lender 
and nst a member of any of these primitive 
communities. In 1916, the judgment- 
debtor’s father executed—so we are told at 
tke Bar—a simple mortgage in favour of 
the decree-holder and that mortgage was 
duly registered in accordance with the 
provisions of the Registration Act. The 
mortgage was given in respect of the land 
in question to secure repayment of a loan 
of Rs. 300 together with interest; which 
we are told was75 per cent. per annum. 
Apparently that interest had not been 
Balé regularly if indeed it had been paid at 
all. 

‘ In’ 1918 a statute was passed by the 
Government of Bengal which became 
Chap. VII-A, Bengal Tenancy Act, and was 
numbered ss. 49-A to 49-O of that Act. The 
purpose of ss.49-A to 49-0 was to protect 
these Sonthals against their own improvi- 
dence cr lack of business experience and 
to restrict the alienation of land by them, 
Originally ss. 49-A to 48-O only applied to 
the Sonthals in the Districts of Birbhum, 
Bankura and Midnapore but provision in 
s. 49 (A) (2) was made whereby the Local 
Government could, from time to time, by 
notification in the Calcutta Gazette, declare 
that provisions of ss. 49-A to 49-O should 
apply to other original castes and tribes 
therein mentioned and amongst them to 
(laros. In 1923 the Government of Bengal 
extended the provisions of ss. 49-A to 48-0 
to the Garos. 

In 1928the decree-nolder commenced a 
mortgage suit against the mortgagor, the 
prezent judgmen.-debtor. We are told at 
the Bar and it is not disputed that the 
amount of indebtedness at that time was 
Rs. 2,700 made up of the original principal 
of Rs. 300 and the interest which had 
accumulated since 1916. In 1929, a preli- 
minary mortgage-decree was passed and in 
1932 the final mortgage-decree was passed, 
the amount of the same being about 
Rs. 1,500, the decree-holder having 
abandoned or agreed to abandon the rest 
cf his claim. On November 18, 1935, there 
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wasa sale of the mortgage property in 
execution of the final mortgage-decree and 
the decree-holder was the auction- purchaser. 
On December 21, 1935, that sale was 
confirmed. On August 24, 1936, an applica- 
tion was made to the executing Oourt -to 
get: aside the sale and, as related before, on 
April 7, 1937, the Subordinate Judge of the 
First Court of Mymensingh set aside the 
sale and on July 15,1937,the Additional 
District Judge of Mymensingh on appeal 
confirmed the order of the Subordinate 
Judge. The decree holder auction-pur- 
chaser, the original mortgagee has appealed 
against the decision of the Additional 
District Judge. The ground for the deci- 
sions of the Subordinate Judge and the 
Additional District Judge are that the 
decree for sale in this case was contrary to 
the provisions of s. 49-K, The appellant 
contends that he comes within the saving 
provisions of Proviso (b) (ii) to s. 49-K, 
that he is entitled to have the decree 
for sale executed, and that the order 
setting aside the sale was in consequence 
wrong. Si, 

' Before I deal with the position under 
s. 49-K, I willmention some of the earlier 
provisions of this legislation for the 
protection of the Sonthals. Section 49 B 
provides : f A 

“No transfer by an aboriginal tenure-holder, raiyat 
or under-raiyat, of his right in his tenure or holding 
or in any portion thereof, by private sale, gift, will, 
mortgage, lease or any contract or agreement shall be 
valid to any extent except as provided in this chapter, 
i. e. Ohap. VII-A.” h : 

Section 49-0 provides: : 

“An aboriginal tenure-holder may grant a lease to 
another aboriginal, to hold the land as a tenure-holder, 
or to cultivate it as a raiyat..." 

Section 49-D provides : 

“An aboriginal ratyat*may sub-let his holding to 
another aboriginal to cultivate it as an under- 
raiyat.” f 
Hi Bys. 49-E an aboriginal tenure-holder, 
raiyat or under-raiyat may enter into a 
complete usufructuary mortgage with an- 
other aboriginal fora certain period and 
for certain purposes but not otherwise. 
By s. 49-F transfers of land may be made 
to persons other than aboriginal only with 
the consent of the Oollector, Bys. 49-G 
the Oourts are not to recognize as valid 
transfers in contravention of the provisions — 
of Chap. VILA. Bys. 49-H the Oollector 
has power to set aside improper transfer 
by aboriginal tenure-holders. It will 
thus be seen that the State has placed 
the Sonthals underits own special protec- 
tion and restricted the freedom of the 
aboriginals to alienate their land or to 
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contract to deal with it in certain specified 
ways. That of course is in the interests of 
the aboriginals themselves. Section 49-K 
provies : 

“Notwithstanding anything in this Act, no decree 
or order shall be passed by any Court for the sale 
of the right of an aboriginal tenure-holder, rasyas 
or under-raiyat in his tenure or holding or in any 
portion thereof nor shall any such might be sold in 
execution of any decree or order : 

Provided asfollows:  — : 

(a) any tenure or holding belonging to an abori- 
ginal: may be sold, in execution of a decree of a 
competent Court, to recover an arrear of rent 
which has accrued in respect of the tenure or hold- 
mg; 

6 nothing in this section shall affect any right to 
execute a decree for the sale of any such tenure or 
holding, or the terms or conditions of any bona fide 
contract relating thereto, if such decree was passed, 
or such contract registered, a 

(4) in the case of the Sonthals of the Districts of 
Birbhum, Bankura and Midnapore, before Novem- 
ber 1, 1916, and ‘ f i 
“(ii) inthe case of other castes and tribes to which 
this‘chapter has been applied, at least one year before 
the date of the publication of the notification under 
s: 49-A, subs. (2), in respect to euch castes or 


tribes; 

(c) nothing in this section shall affect any right 
for the sale of any such tenure or holding for the 
recovery of any dues which are recoverable as public 
demands.” 


This is not a case under Proviso (a) for 
an execution of a decree for arrears of rent, 
nor isit under Proviso (c) a proceeding 
for the recovery of a public demand such 
as taxes or rates. The judgment-debtor 
contends that the main provisions of the 
section operate’ in his favour and that his 
tenure rights cannot be sold in execution 
of the mortgage-decree, a contention which 
the. Additional District Judge has upheld. 
The appellant decree-holder says that he 
comes wi'hin the Proviso (b) (ii), This 
ió not- a case of the execution of a 
décree for sale of the tenure where such 
decree was passed at least one yeare 
before the date of the puolication of 
the notification under s. 48-A, which was 
in 1923; this decree was passed nine 
years later, in 1932. The question is— 
Does it come within the other part of the 
Proviso which, separated from the part I 
have just mentioned, reads as follows: 
Nothing in this section shall affect the terms 
of conditions of any bona fide contract 
relating to such tenure or holding if such 
contract was registered at least one year 
before the date of the publication of tLe 
notification under 6. 49-A, that is, one year 
before the date in 1923 on which the Acl was 
extended to the Gares. 

‘This was a simple mortgage made it was 
agreed, ‘bona -fide in 1916, and in that 
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mortgage there was a promise by the morte 
gagor that in the event of failing to pay, 
according to his contract the mortgagee 
would have a right to cause the mortgaged 
property to be sold and the proceeds of sale 
applied to the payment of the mortgage- 
debt. Thatis the effect of asimple morte 
gage according to s. 58 (b), Transfer of 
Property Act. I cannot regard that as 
anything other than a bona fide contract 
relating tothe tenure or holding and as it 
was registered more than one year before 
1923, namely in 1916, it seems to me that 
the mortgagee's rights under that contract 
are protected by s. 49-K, Proviso (b) (ii). 
Tkose rights include the sale of the 
property in execution of the final mort- 
gage-decree which he has obtained. 
Therefore I am unable to agree with the 
reasons which the Additional District Judge 
andthe Subordinate Judge have given for 
the setting aside of this sale of the mortgaged 
property. 


There is however one further provision in 
this protective legislation which the lower 
Courts do not seem to have noticed or 
acted upon, which in my view they ought to 
have noticed and acted upon. Those 
provisions are contained in s. 49-L which 
reads: 

“If the sale of a tenure or holding, or any por- 
tion thereof, is ordered in execution of a decree 
against an aboriginal tenure-holder, raiyat or under- 
raiyat in respect of such tenancy or portion thereof, 
the Court executing the decree shall allow the 
tonant reasonable time in which to pay the amount 

ue. 

This decree was received by the execut- 
ing Court on July 27, 1935, and was 
Tegistered on that date. On August 17, 
1935, notice was issued by the Court under 
O. XXI, r. 66 fixing September 19, 1935, ag 
the date for settling the terms of the 
proclamation forsale. Oa September 19 
no objection was raised by the judgment- 
debtor when the matter was before the 
Court and on Wecember 18, the property 
was sold, It is clear therefore that bet- 
ween the executing Court receiving this 
decree for execution and the sale itself 
there elapsed a period of less than four 
months at the outside. Toere does not 
appear from the records any evidence that 
the Court allowed tha tenant of the holding, 
in this case the jugment-debtor, a reason- 
able time in which to pay the amount that 
was due, namely Rs. 1,500. In my view the 
provision of s, 49-L by which the Court 
executing the decree should allow the tenant 
a reasonable time within which to pay the 
amount due was mandatory, It wasa 
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Provision enacted by the Legislature for 
the protection of this particular class of 
persons, the Garos, of whom the judgment- 
debtor was one, and it was for the Court 
to give that reasonable time whether it was 
asked for by the tenant or not. What is 
reasonable time depends upon the circum- 
stances of the case, two elements—but not 
the only elements—being the amount of 
the debt andthe pecuniary circumstances 
of the debtor. The Court not having given 
the debtor reasonable time within which to 
pay the amount due, the order for sale is 
invalid, The consequence is that the sale is 
not valid. For those reasons and not the 
reasons given by the learned Judges below, 
I am of opinion that this order setting aside 
the sale was right and that the appeal should 
be dismissed. 

One cannot help being struck in this 
case by the fact thatin 1916 Rs. 300 was 
lent to the mortgagor and that in 1932 that 
debt by accrual of interest had increased 
to Rs. 2,700, although only Rs, 1,500 was 
asked for by the decree-holder, ` Even then 
the rate of interest having regard to the 
fact that there was mortgage security of 
lands appears tome to have been exorbi- 
tantly high. Itis not forme to advise the 
judgment-debtor in this case, but I can say 
that ske would be entitled to go to the Debt 
Settlement Board for some adjustment of 
that amount without suffering from any 
qualms of conscience, As tothe costsin this 
appeal there will be no order. The result 
is that the appeal will be dismissed without 
costs, 

Nasim All, J.—I entirely agree with the 
order which my Lord the Ohief Justice has 
just now made in this appeal. 


D. Appeal dismissed, 


SIND JUDICIAL COMMISSIONER'S 
i COURT 
Civil Revision Application No. 81 of 


October 14, 1938 
Davis, J. O. AND WESTON, J. 
DISTRIOT LOCAL BOARD, SUKKUR 
— APPLICANT 
versus : 
NAVALRAI TOPANDAS— OPPONENT 
Bombay Primary Education Act (IV of 1923), es. P, 
4 (2), 8 (2)—Appeal—Power of appellate authority 
~—Word 'may' in statutory rules, whether means 
“shall"—Plaintijf,a teacher in school under control 
of District Board whose services were transferred 
under s. 8, made to retire compulsorily but re- 
instated after some period— Half of such period 
treated aa leave with full pay and rest as with half pay 
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—Suit by him to recover half pay —Maintainability 
against District, Board. 

Where a teacher in the employ of a District Local 
Board is given aright to appeal with regard tohis 
suspension, dismissal etc. and a statutory rule 
governing such a case provides that in case the 
appellate authority order for the reinstatement 
of such ateacher it may grant him fall pay for the 
period during which such teacher was under suspen- 
sion or dismissal. The word 'may' does not mean 
“shall” but merely confers upon such eppellate autho- 
rity a discretion in the matter and such statutory 
discretion if exercised according to statutory rules, 
cannot beinterfered with, 

Plaintiff was a teacher in a school under the còn- 
troland management of the District Local Board 
whose services were transferred under s. 8, Bombay 
Primary Education Act. He was made to retire com- 
pulsorily by the Board but was reinstated’ after 
sometime and the period of his enforced absence 
was treated as a leave with full pay for half the 
period and half pay for the rest, He sued the 
Board for the remaining halfpay : ki 

Held, that under-sub-s, 2 of s, 4, Bombay Primary 
Education Act, the rights and liabilities of the local 
authority with respect to transfers of teachers-are not 
vested in or transferred to the School Board andthe 
Legislature intended that so far as such .teacherg 
are concerned, rights as regards them, and liabilities 
towards them shall remain with the local authority 
and not’ with the School Board. The suit therefore 
lay against the District Board. District School Board, 
Bijapur v. Bhagwan Vasudev 1), distinguished. 


Mr. Dipchand Chandumal, for the Ap- 
plicant. < 4 
Mr, Jamiatrai Lal Chand, for the . Oppo- 
nent. í . i i 
Davis, J. C.—This is an application in 


- revision against an order of the Subordi- 


nate Judge of Sukkur sitting in the Court 
of Small Causes in which. he decreed the 
plaintiff's suit for Rs, 160-2-0. The plain- 
tiff was employed as schoolmaster in a 
school at Sukkur under the control or 
management of the local.auihority.and. the 
District Local Board resolved on May 1, 
1932, that he and certain other teachers 
should be compulsorily retired.’ The plain- 
tiff however was a teacher whose services 
were transferred under s. 8, Bombay -Pri- 
mary Education Act of 1923 ‘and therefore 
under that seotion he had a right of appeal 
to Government. On September 30, 1933, 
the plaintiff with some other of his fellow 
teachers in misfortune was reinstated and 
during this period, namely from May: 1932, 
to September 1933, the District Local 
Board treated the plaintiff as on leave up 
to the time that he was due to retire in the 
ordinary way which in fact was some time 
between this May and Ssptember. Fr half 
the period of his enforced absence, the Diş- 
trict Local Board decided he should be tréat- 
ed as on leave with full pay and for the 
other half as on. leave with half pay and it 
is for the-diflerence between full and half 
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“pay for the period that he was on half pay 
that the plaintiff sued the District Local 
Board. The first point taken by the appli- 
cants, the District Local Board, ia revision 
was that the suit should not lie against them 

“but. that it should’ lie against the School 
Board and reliance was placed in this Court 
upon the case im, District School Board, 
Bijapur v. Bhagwan Vasudev (1), in which 
the Court held that a District School 

“ Board constituted under s. 3, cl. (1), Bom- 
bay Primary Education Act (Act IV of 1923) 
as amended by Act XV of 1927, is a corpo- 
ration ‘and is liable‘to be sued as such ; but 

` learned Judges in that case were not con- 
sidering s. 8,of the Act-or the case of a 
teacher transferred thereunder. It is true 

that under s. 4, Bombay Primary Education 
Act, the powers and duties of the local autho- 
rity in respect of primary education shall 

“be exercised-and performed by the School 

‘ Board, but the words used in sub-s. (2) of 
s. 4 differ from the words used in sub-s. (2) 
of s. 8, sub-s.2 ofs. 8 refers to existing 
and’ future rights, liabilities, duties and 
powers. That section says: 

(1) A local authority shall take over and employ 
_such primary school teachers employed under the 

Educational Department of the Government as the 
Government may direct, on the same terms and 

-eonditions on which such persons were employed 
under the said department.” 

Sub-section (2) says : 

“The existing and future rights, liabilities, duties 
and powers of the Government in respect of such 
teachers shall vest in and be exercised or performed 
by the local authority. 

Provided (a) that any such teacher shall have a 
‘right of appoal to the Government against any 
“order of dismissal.” 

Sub-section (2) of s. 4 is as follows ; 

- “The School Board shall exercise the powers and 
perform the duties of the local authority for which 
jt is constituted in respect of primary education 

.and if the local authority is a District Leal 
Board, it shall also exercise the like powers and 
perform the like duties of the Municipalities in the 
District which are not local authorities, The 
School’ Board shall also enforce the provisions of 
this Act.” st ° 

It is argued on behalf of the District 
Local, Board that as under sub-s. (2), 
s. 4, the Schcol Board exercises the powers 
and performs the duties of the local autho- 
rity, 80 they have to exercise the powers 
and perform: the duties of the lceal autho- 
rity. in respect of the plaintiff and his 
fellow teachers transferred by Government 
to the emplcy of the local authority. They 
-have therefore the power and duty to dis- 

-miss the plaintiff for incompetence. The 
words ured in sub-s. (2) of s. & differ from 


(1) 34 Pom. L R 1500; 141 Ind. Cas. 874; A IR 1938 
-Bom. 653; 57 B 60; Ind, Rul, (1933) Eom, 168, 
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the words used in sub-s. (2) of a, 4. Sub-sec» 
tion (2) of s. & refers to rights, liabilities, 
duties and powers. Sub-section 2 of 8. 4 refers 
only to duties and powers. Under subes. 2 
of s. 4 the rights and liabilities of the 
local authority with respect to transfers of 
teachers are not vested in or transferred to 
the School Board. So, we think, it ‘is clear 
the Legislature intended that so far as these 
teachers are concerned, righis as regards 
them, and liabilities towards them shall 
remain with the local authority and -not 
with the School Board. Therefore we think 
it is clear that in this case the suit would lie 
against, the District Local Board. 


The next question taken was that the 
suit was barred on the ground of limita- 
tion, but it is clear from the judgment that 
in the written statement the period of limi- 
tation was taken by the defendants them- 
selves as October 8, 1934, which was the 
date when the letter was sent to the plain- 
tiff informing him that the District Local 
Board was not prepared to pay him full 
pay for half the period of his absence, but 
the learned Judge has found, and this is a 
question of fact, that this letter was not 
sent to the plaintiff on that date and. in .. 
that month. He gives very good reasons . 
for coming to this conclusion and he finds 
the period of limitation to be December 5, ~ 
on which date the plaintiff received his © 
money under protest and at the same time 
received: intimation thereby that his request 
for full pay was refused. We see theréfore 
no reason to interfere with the finding of 
the learned Judge on the question of: limi- 
tation, The third objection taken was that 
it ia not open to the learned Judge to inter- 
fere with the statutory discretion conferred 
upon the Local Board by statutory rules. 
Under the rule governing this case it is 
provided as follows: 

“When the suspension of a Government servant 
as a penalty for misconduct is upon re-consideration 
or appeal held to have been unjustifiable or not wholly 
justifiable, or, : 

When a Government servant dismissed or sus- 
pended pending inquiry into alleged ‘misconduct is 
upon reconsideration or appeal reinstated the revis- 
ing or appellate authority may grant to him for the 
period of his absence from duty 

(a) if he is honourably acquitted, full pay to which 
he would have been entitled if he had not been dis- 
missed or suspended and by an order to be separately 
recorded, any allowance of which he was in receipt 
prior to his dismissal or suspension; or, 

(b) if otherwise, such proportion of such pay and 
allowance as the revising or appellate authority may 
prescribe.” ens $ 4 

Now the learned Judge has come to the 
conclusion that the case of the plaintiff 
falls under cl. (a) and not under cl. (0) 
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that he was honourably acquitted and 
therefore it is incumbent upon the District 
L cal Board to give him full pay for the 
pericd of his absence. On this it would 
appear to us the proper comment would be 
that the rule does not say ‘shall’ at all but 
says ‘may’ and though the learned Advo- 
cate for opponent contends that the word 
‘may’ must mean ‘shall' we think it is clear 
that the authority framing the statutory 
rules intended to confer upon the revising 
or appellate authority a discretion. If the 
authority framing the rules did not intend 
to confer upon the revising or appellate 
authority a discretion, the rule, we think, 
would have been drafted quite differently 
-and the word ‘shall’ would occur instead of 
‘the word ‘may’. Moreover, we cannot find 
anything upon the record to justify the 
finding of the learned Judge that the plain- 
tiff was honourably acquitted at all. It 
appears, he was retired for incompetence 
and there is nothing to show that in his 
case the term “honourable acquittal” would 
-have any application. In any case the bur- 
den lies upon the plaintiff to prove his case 
on this as on other points and he has not 
done so. The learned Advocate for the Dis- 
‘ trict Local Board contends that while the 
` Court may see that statutory rules are pro- 
~ perly followed: by the statutory authority, 
it cannot interfere and decide whether a 
discretion which is conferred by the rules 
is justly or unjustly exercised. It can satisfy 
itself only that `a statutory discretion is 
, exercised according to the statutory limita- 
tions imposed upon it. There is nothing 
here to show that this statutory authority 
did not exercise its- statutory discretion 
according to the statutory rules; on the 
contrary it appears that the discretion 
exercised was exercised within tke limits 
of authority conferred by rules made under 
the statute. f - 
We think therefore on this ground the 
revision application must succeed and that 
the judgment of the lower Court must be 
reversed and the plaintifi's suit dismissed. 
Costs must follow the event. 
8. -Application alloued. 





RANGOON HIGH COURT 
Criminal Revision Application No. 515-B 
of 1938 
February 7, 1939 


Ba U, J. 
MAUNG PAIK— APPLIOANT 
versus 
MA OHN SINT—Opposite PARTY 
Criminal Procedure Code (Act V of 1898), 2, 488 {3) 


MAUNG BAIK v. MA GEN SINË (RANG) 


.applicant had been -living 
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Proviso Burmese Buddhist having two wives — 
Refusal of one wife living separately, to come and lire 
with husband along with other wife, whether justified 
—She, if can claim maintenance, 

Two wives of a Burmese Buddhist can never live 
amicably in the same house. Hence if one of them 
living separately refuses to come and live with her 
husband along with the other wife, she is justified in 
doing soand is entitled to claim maintenance, 
Maung Waing v. Ma Chit (1), distinguished. 

Or. R. App. for review of the order of the 
First Additional Magistrate (1),° Pagan, 
dated July 26, 1938. 

Mr. U Yan Aung, for the Applicant. 

Order.—The parties are Burmése Bud- 
dhists. They be came man and wife several 
years ago. Thereis one child of the mar 
tiage. The child is about six years of age. 
Over two years ago they separated from each 
other and since then the applicant hus not 
been supporting the respondent and her 


hild. She therefore sued in the Court of 


the First Additional Magistrate, Pagan, for 
a maintenance allowance for herself and 
her child. The substantial defence raised 
by the applicant Maung Paik was that the 
responcent had refused to live with him and 
that he had never refused or neglected to 
maintain his wife and child. Tanis point 
was not considered by the trial Magistrate. 
On that ground it is now submitted that the 
order of the Magistrate is not sustainable. 
It.is further submitted that the First Ad- 
ditional Magistrate, Pagan, had no juris- 
diction to try this case inasmuch as the 
outside the 
jurisdiction of the trial Magistrate. Dealing 
with the second point, l may say that it 
was never pleaded in the trial Oourt. 
Though the -applicant might-not have been 
living during the last two years within the 
Pagan Township, yet, if it is proved that he 
did last reside together. with the respondent 
within the Pagan Township, the. Pagan 
Court had undoubted jurisdiction to try 
this case. In any event s. 531, Criminal 
Procedure Oode, cures the irregularity, if 
there be any, ufiless the applicant can show 
that he has been prejudiced thereby. He 
has not been able to doit: As regards the 


other point,.the learned Oounsel for the 


applicant relies on the case in Maung 
Waing v. Ma Chit (1) I have read. the case 
and tne facts, 1 regret to say, have not beeg 
very clearly set. out. They do not show 
whether the respondent Ma Ohit was asked 
by the applicant Maung Waing to live in 
the same house with his chief wife orin a 
separate house at Myittha. . In these 
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circùms'ances’ that cade“ cannot ‘be taken ° 


nsa gnide for the purpose of deciding the 
‘present ‘case. What the Provis» to 
sub-a, 3 of s, 488, Oriminal Procedure Code, 
states is that: oe | 

. “If such person offers to maintain his wife on 
condition of her living with him,and she refuses to 
live with ‘him, such Magistrate may consider any 
grounds-of refusal stated by ‘her, and may make an 
order under this section notwithstanding such offer, 
jf he is satisfied thatthere is just ground for so 
doing.” - 

Speaking as a Burman I have never cme 
across a'case where two wives of a Burmese 
-Buddhist do live or can live amicably in the 
“game house. Furthermore, in the present 
case what is most significant is that not a 
single question was put to the respondent 
a8 to ‘whether she was ever asked by the 
applicant to come and live in his house. 
It is true that he brought forward some 
witriesses to show that he did ask the respons 
dent to come and live in his hcuse but their 
evidence does not show how and where the 
respondent would be képt if she agreed to 
go and live with the applicant in his village. 
Therefore Lam of opinion that even if the 
respondent was asked to live with the 
applicant and even ifshe did refuse she 
was perfectly justified in doing 50. For 
all these reasons I dismiss the app.ication. 


s. > Application dismisse d. 


MADRAS HIGH COURT 
Oivil Misoellanedni Son Na, 2464 of 


“May 21, 1938 

< §ropart, J. 

P. R. GOVINDASAMI NAIOKER . 
— PRTITIONRR 
versus 
0. JAVANMULL SOWCAR AND ANOTHER 
; Wa e ide cover by sale of 
; ion about to re 

aie pow Ould amount of debt without 
deducting amount reduced by Madras caliente 
Relief Act — Suit for injunction to prevent him 


lies. f 
re the creditor is about to recover by sale of 
ihrer property mortgaged to Dil, the full 
amount of the debt, that is to say without deducting 
the amount by which it has become reduced by the 
operation of the Madras Agriculturists Relief Act, a 
suit for an injunction to prevent him from doing so 
lies and since the sale is imminent, an interim m- 
junction might appropriately be granted, It is no 
answer tosay that under the provisions of `s. 69, 
Transfer of Property Act, the petitioner will be entitled 
to. recover damages if ‘the mortgagee exercises his 
power of gale in sn improper or irregular manner, 


Gotinpadaut NATOKER v. 0, savant sowoak (MADR.) 
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O. Misc. P. for issue of temporary injunc- 
tion. 

Mr. K. Subba Rao, for the Petitioner. 

Mr. V, S. Arunachalam, for the Respon- 
dents, = 

Order.—The petition in my opinion 
must be allowed. The firat two grounds 
have been I think properly rejected by the 
learned Judge. But the- third grourd has 
in my opinion been wrongly rejected. I 
assume that the debtor is an agriculturist 
though in his plaint barring’ the simple 
statement that he is one, there are no 
averments in support of that statement. ` 
On this assumption however, the Madras 
Agriculturists’ Relief Act applies to this 
debt and the debt, by the operation of, that 
Act, becomes reduced. Under s. 7. of the 
Act no sum in excess of the reduced amount ` 
is recoverable from any land :belonging .to 
the debtor, Peo, 

Under:s. 69, Transfer of Property Act, the. 
creditor is now about to recover by: sale: of 
the debtor's property mortgaged to ‘him the 
full amount of the debt, that is to say with» 
out deducting the amount by which_ it ‘has 
become rednced by tke operation of the 


. Agriculturists’ Relief Act. -The suit -is for 


an injunction to prevent him from doing so. 
I think such a suit lies and that since the 
sale is imminent an interim injunction 
might appropriately be granted. I do not 
think it is any answer to say that under - 
the provisions of s. 69, Transfer of Property 
Act, the petitioner will be entitled to recover 
damages if the mortgdgee., exercises his ` 
power of sale in an improper: or irre- 
gular manner. The suit simply:is to pres 
vent the mortgagee from doing what he is 
not entitled to do, namely to bring the 
property to sale for more than is dus on the 
mortgage. That is an act which will cause 
loss to the mortgagor, for, it deprives him of 
the opportunity to redeem on payment of 
the amount properly due. It is an..act 
therefore which can be prohibited by ins 
junction. In the result the Civil Miscellané- 
ous Appeal is admitted. Meanwhile the 
sale must not be held. ‘Civil Miscellaneous 
Petition is allowed with costs. 


NS. Petition allowed.. 
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MADRAS HIGH. COURT 
Civil Appeal No. 36 of 1936 
‘May 9, 1933 
Lsaaos, O. J. AND KRISHNASWAMI 
; AYYANGAR, J. > 

P. L. N. K. M. NAGAPPA CHETTIAR— 

= APPELLANT . 
VETSUS 
O. R. M. O. M. S. P. FIRM AND ANOTHER 
— RESPONDENTS 

Banker and Customer—Trust 
of trust funds 
customer's debts, in breash of trust and for his 
benefit—Knowledge or suspicion on banker's part— 
Banker, if liable — Trust—Sutt by trustee to recover 
trust funds applied in breach of trust — Art, 120, 
Limitation Act (IX of 1908) applies—Trustee ignorant 
of breach—/Right to sue when -acerues — Civil Pro- 
cedure Code (Act 'V of 1908), s. 92—Suit by trustee 
against banker, to recover trust money misapplied— 

Whether falls under s. 92—Hindu Law— Religious 

or charitable endowment—Requisits of constitution. 

~-A banker is not entitled to apply what he knows 

to be trust funds indischarge or reduction of a debt 

of.a customer, If a banker does so, he can be. 
. compelled to make’ restitution of the moneys Bo 
applied. If the banker has the slightest knowledge 
or reasonable suspicion that the money is being. 
applied in breach of a trust, and if heis going to, 
derive 8 benefit from the transfer and intend and 
design that he should derive a benefit from it, then 
the banker would not be entitled to honour the’ 
cheque drawn upon the trust amount without some 
further inguiry into the matter. If further inquiry. 
revealed a breach of trust, the banker would be doing. 
wrong if he honoured the cheque, and would render 
himself liable. Coleman v. Bucks & Oxon Union Bank 
(1), relied on, [p. 675, cols. 1 & 2.) ` : 

:Asuit by a trustee against a banker with whom 
the trust funds are deposited for recovering the 
amount of the trust fund applied by the banker 
towards a customer's debt in breach of trust, is’ 
governed by Art. 120, Limitation Act, and where a! 
trustee is kept in ignorance of the breach, the right, 
to sue does not accrue until the trustee becomes, 
aware of the fact Ottapurakkal v.C. P. Uppathumma 
(10), and Venkatachala Reddiar v. Collector of Tri- 
chinopoly (11), not followed. [p. 677, col. 1.) 
. [Case-law-reforred to.) 

A suit against a banker torecover trust moneys 
which he has misapplied does notfajl under s. 92, 
Civil Procedure Oode, and can be instituted without 
the sanction of the Advocate-General. Shanmugham 
Chetty v. Govinda Chetty:(12), relied on. ` 

: Under Hindu Law all that is required to constitute 
a religious or charitable endowment is the intention 
to‘endow and- the creation of‘a-fund in fulfilment’ of 
the intention. fp. 675, col. 1] 


- `C. A. from the judgment and decree of Mr. 
D Lakshmana Rao, dated March: 27, 
936: sr : : E RAAN, 
i Mr. M. Patanjali Sastri for Mr. K. P. 
Mahadeva Iyer, for the Appellant, : ETS 
*-Messra, K. V. Krishnaswami Iyer:and M: 
Murugappa Chettiar, for'the Respondents. ° 

‘Judgment.—The parties ‘to this -appeal 
are Nattukottai Obhettiars. The ‘appellant 

was the. plaintiff in the suit.. He is a 
trustee and he sued in that ‘capacity ‘on 
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iagabra Oitmpirad 1; 0, im; 0: it: B. P: Prim (MADR) 
“the Original Side of this Court to recover 


funds—Application: 
deposited with banker towards, 
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from respondent No: l, a banker; trust’ 
moneys which he.alleged respondent No. 1 
had wrongly applied in reduction of a 
debt owed by respondent No. 2. Respon- 
dent No. 1 is one Lakshmantan’ Ohettiar who 
carries on business in Madras under the 
style of the O. R. M. O. M. 8. P. Firm. 
Respondent No. 2 is the uncle of the 
appellant and a cc-trustee. The father of 
the appellant was one Meenakshisundaram: 
Chettiar, who did business in Madras 
with respondent No. 2, his brother: Meenas 
kshisundaram died in 1914. After - his 
death the -joint family consisted of the: 
appellant, his minor brother Lakshmanan: 
and -respondent No. 2. In 1916 the appel- 
lant and his brother separated from respon- 
dent No. 2 and a deed of partition was 
executed, It was decided by the appellant- 
and respondent No. 2 that they should set’ 
aside out of the family funds:two sums of 
Rs. 10,000 as .endowments? of specified’ 
religious charities. One. sum ofiRs. 10,000: 
was to be devoted chiefly to the maintenance 
of a. water supply at the Tirukalikundram: 
temple, a: famous Hindu: tetaple in: the. 
Chingleput District, and the other sum of 
Rs. 10,000 was to be an. endowment . of: 
another Hindu ‘temple, known -as the’ 
Kalayar Koil in the Ramnad District, 
It-is common -ground that out of the: 
Tirukalikundram fund the “temple -piper 
was also to be paid. - The appellant ‘and: 
respondent No. 2 were to contribute to these 
fands in the proportions of 5-8 and 3-8, respect- 
tively. : These provisious except the provision: 
with regard to the payment >of ‘the piper! 
were included in the deed of. partition, 
which als provided that the appellant. 
and respondent ‘No. 2 were to act as the 
trustees of the funds. Tne trust funds were: 
c¥eated and it-‘is admitted that: respon- 
dent-No. 2, being the uncle of the appellant: 
atid much older, was given the manage: 
ment of them. It is’ also admitted - that 
réspondent -Nq 2: was given the. right’ cf 
investing the trust funds in his own business, 
if-He so decided. - ao te a 

- On December 1, 1916, the appellant drew, 
as his contributions to the: two trusts, ‘two 
hundis, payable to bearer, one for Rs. 6,250 
and the other for Re.°5,000. Previously a 
sum of Rs. 2,000 had been set aside for 
charity and this sum. was taken into account 
im calculating the amounts. which. the 
appellant had to provide. The appellant 
handed the. two hundis to respondent No. 2 
for. investment on behalf of the. trusts, 
At al] material times both the appellant and 


674 


respondent No. 2 had banking private 
accounts with respondent No. 1, When the 
trusis were created, the proprietor of the 

.R. M.O. M. S. P. Firm was Subramaniam 
Chettiar, the father of respondent No. 1. He 
had assisted at the partition of the properties 
between the appellant aud his brother and 
respondent No, 1 and had signed the parii- 
tion deed as a witness. Respondent No. 2 
harded the two hundis drawn by the appel- 
lant to Subramanizm Chettiar, who realized 
them by debiting the appellant’s personal 
acccunts,. which was in credit, with the 
amounts. He then (pened accounts in his 
books in the names of the two trusts, 
allocating. to the Tirukalikondram Temple 
Trust the hundi fcr Rs. 6,250 and to the 
Kalayar Koil Temple Trust-the hundi for 
Rs. 5,000. The allocations were in accord- 
ance with the instructions given to him. 
The arrangement made by respondent No. 2 
with respondent No. 1 was that these moneys 
were to remain with respondent No. 1 as 


Thavani loans with interest calculated 
annually. I should mention that . the 
hundis themselves disclosed that they 


represented trust.funds and an endorse- 
ment, was made on each kundi by the then 
agent of the O. R. M. O. M. 8. P. Firm 
acknowledging that the moneys had been 
received by thefirm. Subramaniam Chettiar 
died in. 1918 and the business was then 
taken over by respondent No. 1, who had 
knowledge of it before he succeeded to it. 
It-is not, disputed that he knew that the 
Moneys in these accounts represented trust 
moneys. His own books showed this. ; 
. For many. years respondent No. 2 had a 
large business in Madras and another 
business in. Penang, but he became finan- 
cially. involved and on January 4, 1926, 
he wes adjudicated an insolvent by this 
Ocurt on a petition filed on October 10, 
1525. On February 10, 1920, respondent 
No. 2 had overdrawn his account with 
respondent No. 1 to the extent of Rs. 15,760. 
- The tctal amount standing to the credit 
of the two trust funds on this date was 
‘Rs. 15,732-15-9, With the ccneent of respon- 
dent ‚No. 2, respcndent No. 1, transferred 
Rs. 15,70 of the Rs. 15,732-15-9 standing to 
the credit cf the trust accounts to the 
private acccunt of respcendent No. 2 and 
paid io him ike balance of Rs. 32-18-9 
in cash. . The result of this arrangement was 
that respondent No. 2's liability to respon- 
dent .No. 1 was discharged. Tke appellant 
was unaware of this arrangement and until 
1929 he was kept in ignorance of the 
transaction, In 1924 he had been told by 
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respondent No. 1's agent that the trust 
moneys had been withdrawn irom respon- - 
dent No, 1 and had been taken over by. 
respondent No. 2, but nothing was said 
fo arouse his suspicions. When respondent. 
No. 2 was adjudicated an insclvent, the - 
appellant filed an application in the insol- 
vency proceedings asking that it be declared 
that the trust moneys constituted a first 
charge on the assets of the insolvent’s 
estate in the hands of the Official Assignee. 
This application was filed on February 20, 
929. 


When respondent No. 2 arranged with 
respondent No. 1 that his overdraft should 
be paid off -by the transfer of the trust 
funds, respondent No. 2 opened accounts 
in his own books in the names of the two 
truste making a credit entry in each corres- 
ponding to the amount of the trust fund 
and debiting respcndent No. 1 with the 
amount. Respondent No. 2 set aside no 
moneys of his own for the purposes of these 
trusts, but merely made book entries. He 
did not even debit himself with the 
amounts. I will- retorno to this part of the 
case later. The application of the appellant 
for a declaration that the trusts were entitled 
to the first charge on respondent No. 2's 
assets in the hands of the Official Assignee 
was keard by Waller, J. on October 15, 
1928. The learncd Judge dismissed the 
application on the grcund that bcok adjust- 
ments cculd not be treated as passing trust 
moneys into the hands of the Official 
Assignee. An appeal followed, but was 
dismissed. Stated broadly, the decision of , 
the Appellate Court was that after February 
10, 1920, the trust funds ccnsisted of debts 
owing by respondent No. 2 to the trusts, 
he having had the right to invest the trust 
moneys in his cwn business. It is not 
necessaly to consider whether t) is decision 
is open to objection, because in the present 
case the Court is concerned with the 
question of the liability of respondent 
No. 1 as a banker. 


The present suit was filed on April 29, 
1933, ior a decree for Rs. 49,919-0-2, being 
the amount of the two trust funds as 
they stocd on February 10, 1920, with 
interest at ite TLavanai rate fcr a period 
of 12 mcntle. When he instituted the 
suit, the appell: nt merely claimed a decree 
against respondent No. 1, but as respondent 
No. 1 pleaded that respondent No. 2 was 
a necessary party, respondent No. 2 was 
acded as a defendant cn January 24, 1934, 
Respondent No, 2, hcwever, did not appear 
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and the contest remained between: the 
appellant and respondent No. 1. Respon- 
dent No. 1 denied that the trusts had been 
duly constituted and p'eaded that in any 
event there had been no breach of trust. 
He also contended that the suit could not 
be Maintained in view of the provisions of 
8. 92, Civil Procedure Code and cf the 
Madras Hindu Religious Endowments Act, 
and raised pleas of estuppel and limitation. 
All these contentions were decided against 
respondent No. 1, except the contention 
that there had been no breach of 
trust. The learned Judge found that 
defendant No. 2 had full authority to do 
what he did on February 10, 1920, and 
therefore respondent No. 1 was not liable 
as a banker who had knowingly applied 
trust moneys to his own debt. Accordingly 
he dismissed the suit with costs. The 
appellant contends that as respondent No. 1 
took the trust moneys and utilized them 
in ‘discharging the debt due to him by 
respondent No, 2, he is liable to refund 
them with interest. He also contends that 
even if the arrangement between respons 
dents Ncs. 1 and 2 could in Jaw be 
regarded as a payment out, to respondent 
No. 2, of the trust moneys he had no 
authority to pay them out without the 
consent of the appellant, the co-trustee 
of respondent No. 2, Respondent No. 1 
has persisted in the pleas raised by him 
before the learned trial J udge, except the 
plea that the Madras Hindu Religious 
‘Endowments Act isa bar tothe suit. It is 
idle for respondent No. 1 to contend that 
the trusis were not validly constituted. 
They were constituted under the terms 
of the partition deed and moneys were 
set apart and deposited with respondent 
No. 1 as Thavanai loans. Under Hindu 
Law all that is required to constitute a 
religious or charitable endowment is the in- 
tention to endow and the creation of a fund 
in fulfilment of the intention. Here there 
was the intention and the creation. 


Before proceeding to discuss the questi 
of the validity of the arrangement ef Feb- 
ruary 10, 1920, I will state what I conceive to 
bė thelaw. A banker is not entitled to apply 
what he knows to be trust funds in discharge 
or reduction of a debtof a customer. If a 
banker does so, he can be ecmpelled to 
make restitution of the moneys so applied. 
There are mapy authorities dealing with 
this question, but it is net necessary to 


; $ it 
consider them in detail. The most important 


Cases were considered by Byrne, J. in 
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Coleman v. Bucks & Oxon Union Bank (1) 
where he held that reasonable suspicion 
puts a banker on inquiry when a benefit 
to himself is concerned. At p. 254* of 
the report of the judgment there is this 
passage: 

“If bankers have the slightest knowledge or 
reasonable suspicion that the money 18 being 
applied in breach of a trust, and if they are going 
to derive a benefit from the transfer and intend 
and design that they should derive a benefit from 
it, then I think the bankers would not be entitled 
to honvur the cheque drawn upon the trust amount 
without some further inquiry into the matter.” 


If further inquiry revealed a breach of 
trust, the banker would be doing wrong if 
he honoured the cheque, and would render 
himself liable. In this case, it is admitted 
that respondent No. 1 had full knowledge that 
the Rs. 15,700 which he transferred to 
respondent No. 2’s account in discharge of 
his debt on February 10, 1920, constituted 
trust moneys, but stress has - been laid on 
the fact that respondent No. 2 had the right 
to invest the trust moneys in his own busi» 
ness and it issaid that inasmuch as respon- 
dent No, 2 immediately opened correspond- 
ing accounts in his own books, this 
amounted to an investment in his business. 
If the transaction did not amount to an 
investment of the trust funds in this way, 
respondent No. 1 is liable. 

I will here pause to consider a finding of 
the learned trial Judge that when this 
transaction was carried through, respondent 
No. 2 was in affluent circumstances, much 
having been made of this point. That he 
was dealing in largesums of money cannot 
be doubted, and the evidence does not 
disclose that at the time he was actually 
insolyent, but it does not follow that he 
was in affluent circumstances or that his 
position was a sound one. The learned 
Advocate for respondent No. 1 confessed 
that he was unable to say what the financial 
position of respondent No. 2 was at the 
time. The fgct that his banker deliberately 
applied trust funds in payment of the 
cverdraft which then existed does, however, 
in itself indicate that he had no confidence 
inthe financial stability of his customer. 
But there are other indications that all was 
not well with respondent No. 2's position 
and that respondent No.1 knew this. At 
this time respondent No.1 was living at 
Devokottah and his banking businesg in 
Madras was being carried on by his agent. 
On February 7, 1920, the agent wrote a 
letter to his principal which would appear 


(1) (1897) 2 Ch 243; 66 L J Oh 564; 76L T 684; 45 
Wk 616, 


* Page of (1897) 2 Oh, 243.—{Ed.] 
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to have had reference to réspondent No. 2's 
indebtedness to respondent No. 1. This 
letter has not been produced nor has the 
press copy book kept by the Madras agent, 
although all other letters and press copy 
books have been produced. It ‘would 
appear that in ‘this letter of February 7, 
1920, adverse reference was, made to defen- 
dant No 2's financial position. In addition 
to the non-production of the letter and the 
Press copy, there is the fact that on Feb- 
ruary 17, 1920, respondent No. 1 wrote to 
his Agent in Madras saying : 

“You must not have credit and debit dealings in 


the current account for large amounts with P. DL. N. 
K. 8. P. generally.” 


_ P.L. N. K. 8. P. is respondent No.2. It 
Has been argued that in spite of these facta 
it must be accepted that respondent No. 2 
was in affluent circumstances at the time, 
because later he was allowed to overdraw 
his account to a much larger extent and 
that his books show that in that year he paid 
a large amount to Government by way of 
income-tax. The fact that respondent No. 1 
allowed respondent No. 2 to overdraw later 
. does not necessarily indicate that ke had 
ecnfidence in his financial stability. At the 
mst it stows that after February 10, 1920, 
he re-gained confidence, but a: banker may 
let a customer whose credit is shaken have 
advances in respect of particular trans- 
‘acticns-if; he is certain that the business 
‘will result .in the money coming back to 
‘him. With regard to- the payment of 
‘income-tax- an examination of the books 
‘indicates that respondent No. 2 was not 
‘able to pay at once what was due:to Govern- 
‘ment. The payments made in 1920 com- 
‘prised ten instalments, In these circum- 
‘stances we are unable to agree with the 
"learned Judge that it has been established 
‘that respondent No. 2 wasin affluent cir- 
‘cumstances when respondent No. 1 utilized 
` the amounts standing in the trust accounts 
‘-to discharge respondent No..2°s overdraft. 
“lhe evidence points the other way. 


` : Now, what was the effect of the trans- 
. Bction? It resulted in the disappearance 


. of both the trust funds, and respondent ` 


. No. 2 never _Teplaced these moneys. In 
, answer to a direct question put by the Court 
to the learned Advocate for respondent No. 1 
..in the course of his argument, he frankly 
acknowledged that respcndent No. 1 knew 
; when he transferred the trust moneys to the 
~ private account of respondent No. 2 that 
-Tespendent No. 2 intended merely to con- 
. stitute himself a debtor to the two trusts 
by making entries in his own books. In 
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other words, respondent No. 1 knew that the 
trust moneys were not to be replaced by 
cash and that respondent No.2 was merely 
intending to acknowledge liability to the 
trusts, and this at a time when respondent 
No. 2 was unable to pay off his overdraft 
out of his own moneys. The contention 
that this was legitimate because respondent 
No, 2 had the right to invest the trust 
moneys in his own business, is, it seems to 
me, fallacious. There could be no investment 
cf the trust moneys in respondent No. 2's 
business unless they were replaced. They 
were not replaced and therefore there was 
no investment. Respondent No.1 was not 
entitled to do what he did without being 
Satisfied that the entries in respondent 
No. 2's books were going to be supported 
by cash. He took no steps to satisfy him- 
self that this would be done. On the other 
hand he applied the trust -moneys for his 
own benefit knowing full well that respon- 
dent No. 2 was merely intending to con- 
stitute himself a debtor to the trusts, 
Moreover, respondent No. 1 was guilty of 


‘concealment of the transaction from the 


appellant, who was alsu his own customer 
and to his knowledge the co-trustee of 
respondent No, 2. Itis admitted that the 
appellant did not know of the disappearance 
of the trust fund until he filed the applica- 
tion for a declaration of a charge in the 
insolvency proceedings. Until 1924 he 
thought the moneys were still invested with 
respondeat No. 1 and it was only when 
the application to which I have referred 
came before the Insolvency Judge that he 
realized that the funds had disappeared 
altogether. ` 
In these circumstances it must be held 
that respondent No. 1 had ‘knowledge that 
the moneys were being applied in breach of 
trust, and as respondent No, 1 derived 


- benetit from the transfer and jntended and 


designed that he should derive a benefit 


‘from the transfer, the case falls within the 


tule stated by Byrne, J., in Coleman 7V. 
Bucks & Oxon Union Bank (1). Even 
ifhe had not got the knowledge he knew 
sufficient to be put on enquiry, which would 
also bring him within the rule. ‘Holding 
this view the second contention advanced 
on behalf of the appellant, namely that 
respondent No.1 could not deal with ‘the 
trust funds without the consent of the appel- 
lant, does not require to be decided, but in 
passing I may observe that it is difficult 
to see how respondent No. 1 could be held 
liable on that ground. Respondent No. 2 


was admittedly the managing trustee and 
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he had ‘invested the trust funds with res- 
pondent No.1. It only remains to consider 
the contentions of respondent No. 1 that the 
suit fails by reason of the doctrine of 
estoppel, the law of limitation and the pro- 
visions of s. 92, Civil Procedure Code. The 
contention with regard to estoppel is based 
on the doctrine of election and it is this. 
It is said that, inasmuch as the appellant 
filed an application for a declaration of 
charge in the Insolvency Court and there 
‘failed, he cannot now turn round and seek 
to make respondent No. 1 liable. There is 
here a misconception of the position and 
the Jaw. When that application was filed, 
the appellant was under the impression 
that respondent No. 1 had paid out the 
trust moneys to respondent No. 2 and that 
they had been invested in respondent 
No. 2's business. This was not the case, 
and the appellant having realized as the 
result of the proceedings in the Insolvency 
Court, that the trust funds had been applied 
by respondent No. 1 for his own purpose 
he filed the present suit. The dcctrine of 
‘election can have no application here. The 
cause of ac:ion was different and the suit 


was filed in order to establish the liability’ 


of respondent No. 1. It is true that res- 
pondent No. 2 was added as a party as the 
result of the attitude of respondent No. 1, 
but again the cause of action against res- 
pondent No. 2 in this suit is a different 
one. Itis now sought t»'make him liable 
for a breach of trust. There was no ques- 
tion of breach of trust in the previous 
proceedings. 

In view of the Full Bench decision of this 
Court in Subhiah Thevar v. Samiappa 
Mudaliar (2), it is accepted that the Article 
of the Limitation Act which applies is 
Art. 120, That Article states that limitation 
shall start to run when the right to sue 
accrues, and as the cause of action arose 
when the trust funds were transferred to 
respondent No. 1 on February 10, 1920, the 
right to sue accrued on that date. It has 
been held by this Court and other High 
Courts in India that, where a trustee is kept 
in ignorance of a breach of trust, the right 

-to sue does not accrue until the trastee 
becomes aware of the fact: Basavayya v. 
Bapana Rao (3), Thirumala Rao v. Durgi 
Sheitithi (4), Muruga Chetty v. Rajaswamy 

(2) (1938) 1M L J 334; 174 Ind. Cas. 459; AIR 
1986 Mad 853: IL R (1938) Mad 586; (1938) M W N 
%29: 47 L W 344; 10 R M 706 (F B). 

(3) 58 M L J 349; 120 Ind. Oas. 880; AIR 1930 
Mad 173; 30 L W 911; Ind. Rul, (1930) Mad 80, 

(4) AIR INI Mad 429; 22 Ind, Oas. 883; 1 LW 


> 
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(5), Venkateswara Iyer v. Somasundara 
Chettiar (6), Viswanadham v. Narayana 
Dass (7), Lal Singh v, Jai Chand (8) and 
Mathura Singh v. Rama Rudra Prasad 
Singh (9). There are two decisions of this 
Court which tend the other way [Ottapurak- 
kal v. C. P. Uppdthumma (10) and Venkata- 
chala Reddiar v. Collector of Trichinapoly 
(11)], but the weight of authority is in favour 
of the view that knowledge is a factor. The 
appellant had no knowledge of this breach 
of trust until 1929 and this is not disputed. 
There can be no doubt that the true position 
was concealed from him until 1929 and 
as the suit was filed in 1933 it was filed in 
time. | 


The argument which is based on the 
provisions of s 92, Civil Procedure Code, 
is that, as the appellant asked respondent 
No.1 to’ account for the trust moneys in 
his hande, it was a suit for the taking of 
decounts of a trust and therefore falls 
within the purview of s. 92, It is clear that 
this suit was not a suit for an account in 
that sense: It was'a suit against a banker 
to recover trust moneys which he has mig- 
applied. In Shanmugham Chetty v. Govinda 
Chetty (12,, a Bench of this Gourt of which 
I was a member eld that a suit by trustees 
against co-trustees for accounts does not 
come within the provisions of s. 92 and 
may be institutéd without the sanction of 
the Advocate-Genéral. This contention 
must also be‘overruled, My learned brother 
concurs in this judgment and the appeal 
will, therefore, be allowed with costs in both 
the Courts. There willbe a decree against 
respondent No. 1 for the sum of Rs 15,700 
with interest from February 10, 1920, to the 
date of this judgment at the Thavanai rates 
and annual rests which was agreed upon 
when the moneys were deposited by rese 
pondent No. 2 with respondent No. 1 and 
interest at 6 per cent. will be payable on 
the decretal amount from the date of judge 
ment. The Advocate's costs wil! be on the 


(9) 14 P 824; 162 Ind. Oas. 235; A I R 1436 Pat 
231; 16 P L T 484;2B R 423; BRP 5z2, 

10) 33 M 31; 5 Ind. Cas. €98. 

tin 38 M 1046; 24 Ind. Cas. 369, A I R 1914 Mad 
107; 26 M LJ 537. ; 
, 02) 46 L W 426:176 Ind. Oas. 26; A ER 1938 Mad 
92: I L R (1938) Mad 39; (1937) M W N84% IRM 
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. higher scale of one and one-third of the 
_ regulation fee both here and below. 


Nes, Appeal allowed, 


PATNA HIGH COURT 
.Full Bench 
Appeal No. 967 of 1936 
May 11, 1939 
FAZL ALI, AGARwaLA AND VARMA, JJ. 
MAHADEV MAHARAJ-—DERrENDANT— 
APPELLANT 


' versus 
, JAGDEV SINGH AND ofagrRs—PLaintiers 
AND OTHERS —l)RFENDANTS— 
R&SPONLENTS 
Bengal Tenancy Act (VIII of 1885), ss, 65, 167 ~ 
Sale of holding in execution of rent decree— 
Stranger purchaser has charge for decretal amount 
against holder of mortgage of part of holding 
executed before purchase—Hie rights are similar 
to those of purchaser of holding in execution of 
decree prior to mortgage — Purchaser's failure to 
annul incumbrance under s. 167— Priority over 
holder of incumbrance, if lost—Tenant of non- 
_transferable holding mortgaging it to third person 
—Saleof holdingin execution of rent decree and 
‘purchase by landlord—Landlord, if can ignore 
mortgage without formally annulling it, 
_ A purchaser (not being a landlord) ofa holding 
in execution of a decree for rent, has a charge 
for the amount of the decreefor rent as against 
the holder of a mortgage of the part of the holding 
executed before the purchase, and is entitled to the 
same rights asthe purchaser of a holding in exe- 
cution of a decree passed ong prior mortgage. 
If a purchaser in execution of a rent decree fails 
to annul an incumbrance under s, 167, Bengal 
Tenancy Act, the incumbrance will continue but 
he will not thereby lose his priority over the holder 
of the incumbrance. This priority is acquired by 
him as a matter of law in consequence of the rent 
being a first charge on the holding and it should not 
be confused with the special privilege conferred on 
him by s. 167, Bengal Tenancy Act. Har Gobind Das 
v. Ramchandra Jha (12) partly overruled. Sukhi 
v. Ghulam Safdar Khan (14), applied. [p. 678, col. 2: 
‘p. 681, col. 2.] ose 
Ea sidered | . 
iter:—If the tenant of a holdi z 
withstanding the fact that the holding” is me 
transferable, mortgages it to a third pergon, the 
landlord of the holding is not boynd to recognize 
the mortgage or admit the mortgagee to be his tenant 
even though the mortgagee may have obtained a 
decree on the basis of tne mortgage. In such a case if 
the holding is sold in execution of a rent decree and 
the landlord himself purchases it, there is nothing 
to prevent him from ignoring the mortgage without 
formally annulling the encumbrance under s. 167 
Bengal ma aan pan Pathak v. Sibran Singh 
(10), and Sourendra Mohan Singh v. Kunjbihari 
Ui relied on Seca eee 
A. from the appellate decree of the 
Pub Tuige; Monghyr, dated Februgry 13, 
Messrs. S. N. Bose and G. P. Das, for the 
Appellant, 
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Messrs. K. Husnain, P. Misser and M. 
Rahman, for the Respondents, < 

Fazi, All, J.—This case was originally 
heard by my brother Agarwala and myself 


_and we referred it toa Full Bench by our 


order, dated May 5, 1933, which runs as 
follows : 

“This appeal raises a question of considerable 
importance about which the decisions of this Court 
are unfortunately by no means clear. We consider 
that it is desirable that the appeal should be heard 
by a larger Bench, and therefore direct that it be 
laid before the Chief Justice for orders under r, 2, 
Ohap. V, of the rules of the High Court”. 

“The question which arises for decision is whether 
a purchaser (not being a landlord) of a holding in 
execution of a decree for rent, has a charge for the 
amount of the decree for rent as against the holder 
ofa mortgage of the part of the holding executed 
before the purchase, or is entitled to the same rights 
as the purchaser of a holding in execution of a 
decree passed on a prior mortgage”. 

The question so formulated arose on the 
following facts. On September 16, 1929, 
respondents Nos. 5 and 6 executed a mort- 
gage bond in favour of respondents Nos. 1 
to 4 hypothecating several items of property 
including Khata No. 325 which was part of 
a holding belonging to them. In 1929, the 
landlord of the village wherein the holding is 
situate brought arent suit and in execution 
of the decree in his favour in that suit the 
holding was sold and purchased_by the ap- 
pellant on March 10, 1931. On December 5, 
1933, respondents Nos. 1 to 4 brought the 
present suit to enforce their morlgage 
bond, impleading therein no less than 1l 
persons including the appellant as defen- 
dants. The suit was contested only by the 
appellant who was defendant No. 1] and by 
the guardian ad litem of defendant No. 3, a 
minor son of one of the executants of the 
bond. The latter attacked the bond on the 
ground that it was without consideratioa 
and not supported by any legal necessity 
and the appellant took two additional pleas 
among others, namely (1) that the incum- 
brance created by the mortgage had been 
annulled under s. 167, Bengal Tenancy Act, 
and (2) that the laads purchased by the 
appellant were not liable to ba sold for the 
payment of tae daes under the bond and 
that at any rate they coul! be sold only if 
the dues under the bond wore not realized . 
by the sale of the other mortgaged proper- 
ties. The Munsif who tried tne suit, passed 
a mortgage decree against all the defen- 
dants including the appellant, holding inter 
alia that the mortgage bond was genuine 
and for consideration, that its execution was 
justified by legal necessity and that the 
proceeding under s. 167, Bengal Tenancy 
Act was of no avail to the appellant, as he 


1939 


applied under that section more than a year 
after having become aware of the plaintiffs’ 
mortgage. The appellant then appealed to 
the District Judge, but as his appeal’ did 
not succeed, he has preferred this second 
appeal 

The main ground which is put forward 
on behalf of the appellant in this Court is 
that he being the purchaser of the entire 
holding of the original mortgagors, has ace 
quired with regard to Khata No. 325 a title 
paramount to that of the plaintiffs and can 
use it as a shield in that suit. The question, 
as has been pointed out inthe Order of 
Reference, is of some importance and re- 
quires careful consideration. Section 65, 
Bengal Tenancy Act, which has been repro- 
duced with a slight variation in the Bihar 
Tenancy Act of 1935, runs as follows : 

“Where a tenant is a permanent tenure-holder, a 
raiyat holding at fixed rates or an occupancy raiyat, 
he shall not be liable to ejectment for arrears of 
rent, but his tenure or holding shall be liable to 


sale in execution of a decree for the rent thereof, 
and the rent shall be a first charge thereon.” 


In view Of this provision, it was held by 
Mallick, T.in A. B. Cheoditti v. Quadress 
(1), that a purchaser at an auction sale 
in execution of a decree for rent or road- 
cess (which is included inthe deGnition of 
“rent”) acquires a title paramount to that 
of a mortgagee of the same property even 
though the decree was obtained subse- 
quently to the execution of the mortgage, 
The decision of Mullick, J. wag upheld on 
appeal under the Letters Patent and was 
cited with approval in Surat Lal v. Lala 
Murlidhar (2), wherein it was held that 
a purchaser in execution of a rent decree 
is not liable to be ousted by a person 
who purchases the same Properiy in execu- 
tion of a mortgage decree even though 
the mortgage has not been annulled under 
8. 167, Bengal Tenancy Act. The learned 
Judges who decided the last-mentioned 
case observed in the course of their judg- 
ment that the purchaser under a mortgage 
decree might well be regarded as a second 
mortgagee. A similar view was expressed 
by the Calcutta High Court in Meherunn-sa 
v- Sham Sunder Bhuiya (3) In that ease 
one of the points urged bsfore the High 
Court was that after the sale of a hold- 
ing in execution of a rent decree, the rent 
charge must be taken to have been dis- 
charged, so that the plaintiff who was the 
mortgagee of the holding and whose 

(1) 1 P L J 161; 38 Ind, Oas. 498; AI R 1916 
Pat. 38. 
@) A I R1918 Pat. 99; 46 Ind. Oas. 921; 4PL J 


(3) 6 O W N 834, 
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eacumbrance had not been annulled would 
be entitled to sell the property mortgaged 
free of that charge. The Judges whs heard 
the case negatived this argument and ree 
marked that the plaintiff may well be 
regarded in the circumstances as a second 
mortgagee, the prior charge being in the 
defendant. Similarly, in Turiniprosad Roy 
vy. Narayan Kumari (4), it was held that 
s. 65, Bengal Tenancy Act, creates a first 
charge upon the tenure for its rent and 
pute the landlord in the position of a first 
mortgagee so far as the rent is concerned: 
and in Bibi Taibatannessa Chowdhurani v. 
Pravibati Dasi (5), it was laid down that 
a purchaser at a salein execution of the 
landlord's claim for rent acquires a title 
to the whole of the holding preferential to 
that which a mortgagee by his purchase 
in execution of his mortgage decree 
acquires in portions of the hilding. The 
same principle was reiterated in Gopi Nath 
v. Kashi Nath (6). 

These decisions which are all based on 
the language of s. 65, Bengal Tenancy Act, 
show that the title acquired by the pur- 
chaser of a holding at a rent sale, whe- 
ther he be a landlord or a stranger, is to 
be regarded as paramount to that of the 
mortgagee of that holding, even though 
the decree is obtained subsequent to the 
execution of the mortgage. The view, 
however, which has been taken in some of 
the later decisions of the Oaleutta High 


Court is quite different in spite of the fact 


that the earlier cases appear to have never 
been overruled. The view which his been 
taken in these later cases is that a pure 
chaser at a rent sale whether he be a 
landlord or anyone else, is bound to follow 
the provisions of s. 167 and if the mort- 
gage isnot annulled on the expiry of one 
year from the date of the rent sale or 
ffom the date when the purchaser had 
notice of the encumbrance, the holding 
remains subject to the mortgage and the 
purchaser at a rent sale is not entitled to 
possession of the property unless he redeems 
the mortgage, Among the cases in which 
this view has been taken may be meaticaed: 
Bidhumukhi Dasi v. Bhaba Sundari Dasi 
(7), Sital Chandra v. Parbati Charan (8) and 
Ananda Prosad v. Phanindra Bhusan (9). 

(4) 17 0 301. 

(5) 10 O LJ 640; 4 Ind. Oas. 750. 

(6)90 LJ 234; 1 Ind. Cas. 35,13 O WN 412. 

(T) 24 O W N 961; 59 Ind. Oas, 868; A I R 1920 
acy 5 OL J1; 69 Ind. Oas. 841; AIR 1922 Oal. 
32 


(AI R 1936 Cal 381; 166 Ind, Qas, 740; 41 Q 
W N 277; 9 R O 517. Ka 
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The view expressed in these cases is 
justified Ly Mookerjee, J. in Sital Chandra 
v. Parbatt Charan (8), in these words : 

“In the first place, it was contended that the 
defendants were entitled to priority, as rent is a 
first charge on the tenure or holding under s. 65, 
Bengal Tenancy Act. This argument, which may 
find apparent support from the decisions in Gopi 
Nath v. Kashi Nath -(6) and Bibi Taibatannessa 
Chowdhurani v. ‘Pravabati Dasi (5) is based upon 
a misapprehension of the true effect of s. 65, which 
only intends what is explicitly laid down in 
subsequent Sections of the Act, that is, those in 
Chap. XIV, namely, that the charge should be enforced 
by the sale ‘of the tenure or holding free of 
incumbrances, and if in any case the decree for 
rent either. has not been or cannot be enforced by 
the sale of the tenure or holding, the charge created 
by s. 65 cannot be enforced in any other way". 


It may be noted here that the decisions 
quoted above do not draw any distinction 
between a trdnsferable holding and a non- 
transferable one or between a landlord- 
purchaser and a purchaser who is not a 
landlord. Itis clear that if the tenant of 
a holding, notwithstanding the fact that 
the holding is not transferable, mortgages 
.it to a tbird person, the landlord of the 
holding is not bound to recognize the morte 
gage, or admit the mortgagee to be his 
tenant even though the mortgagee may 
‘have obtained a decree on the basis of the 
mortgage. In such a case if the holding is 
sold in execution of a rent decree and the 
landlord himself purchases it, there is noth- 
_ing to prevent bim from ignvring the morl- 
. gage without formally annulling the encum- 
brance under s. 167, Bengal Tenancy Act 
-of 18¢5. This was very clearly pointed out 
“by Dawson-Miller, 0. J. in Badlu Pathak v. 
Sibran Singh (10), in the following passage: 
` “Can the mortgagee who has obtained a decree on 
` his: mortgage-and purchased the property.in execu- 
tion claim posssssion from the landlord or the raiyat 
_settled on the land by the landlord ? Clearly not, 
-without the landlord's consent. He has no right, to 
“hold the land as a raiyat against the will of the 
-landlord, and his incumbrance although never 
formally annulled and although still subsisting for 
. what it is worth, is a barren right against the 
landlord when he seeks to enforee it by taking 
possession of the property. It is therefore of no 
* consequence that the landlord did not seek to annul 
: the mortgage, for the mortgagee could not step into 
the shoes of the original tenants and acquire a 
raiyati interest against the landlord's will. To hold 
` otherwise would be, in fact, to allow the tenant of 
* a non-transferable holding- to transfer in a round- 
about way to a stranger without the landlord's con- 
sent, by executing a mortgage in favour of the 
stranger ‘and allowing the holding to besold in 
` -execution of -a mortgage decree. Such a sale can 
give him no right against the landlord without the 
-“Jandlord’s consent or-entitle him to oust the landlord 
or the tenant claiming under him.” 
oe es “4 a A fon . 
(10) 7 Pat 155; 107 Ind. Oas, 310; A I R 1928 Pat 234; 
OPL T 1. 
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The same view was reiterated by. Sir 
Jwala Prasad in Sourendra Mohan Singh v. 
Kunjbihari Lal (11). These cases have so 
far as this Oourt is concerned settled the 
rights of a landlord-purchaser, but the 
position is not eo clear when the hold- 
ing is purchased by a person whois not a 
landlord. As I have already stated, the 
view expressed in the earlier decisions of 
this Court was that such a purchaser may 
well be regarded as a first mortgagee, but a 
contrary view has been expressed in Har 
Gobind Das v. Ramchandra Jha (12). In 
that case Adami, J. quoted with approval 
in his judgment the decision of the Cal- 
cutta High Court in Bidhumukhi Dasi v. 
Bhaba Sundari Dasi (7) and Sital Chandra 
v, Parbati Charan (8), and held that a 
purchaser at a, rent sale, who has not 
-under.s. 167, Bengal Tenancy Act, annulled 
.a mortgage on. the holding, is entitled to 
‘redeem, the mortgage, but the mortgagee 
cannot redeem or otherwise exercise : his 
right of redemption against the auction- 
purchaser. Jt is contended on behalf of the 
appellant that this decision should be 
ignored firstly, because it runs counter to ` 
the earlier decisions of this Court which 
have not yet been overruled ; secondly, 
because Macpherson, J. who heard the 
case with Adami, J. merely “agreed to the 
order proposed” which shows that he did 
not concur in all the reasons given by 
Adami, J. in support of his view; and 
thirdly, because Adami, J. seem to have , 
wrongly aseumed that in Murlidhar Vv, 
Surat Lall (18), which was decided by 
Ross and Coutts, JJ. the ‘purchaser of the 
“holding was the landlord of the village 
though in fact he was a strauger. These 
‘facts no doubt detract to some extent 
from the authority of the decision in 
question, but as the view expressed in 
“it has been shared also by some eminent 
‘Judges of the Calcutta High Court, . it 
requires careful examination. h , 

Section 65 is one of the sections :in 
Chap. VIII, Bengal Tenancy Act, and s. 167 
occurs in Chap. XIV which isa different 
chapter. There is nothing in the Act to 
“show that all the legal consequences which 
flow from the specific provision made: in 
~s, 65 of Chap. VIII that rent is a first charge 
on the holding were exhaustively provided 
for in Ohap. XIV or that the only right which 
* (I)E Pat ma are Cee Poe 1929 Pat. 

+4 3 . RUL 2 Gb, £42, ý af 
K Pat 235; 87 Ind. Cas, 309; A I R 1927 Pat 53; 

P ; Oa. 

$ ASSP 362; €6 Ind. Cas. 159; AIR 1922 Pat, 


555, 


e 
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. the purchaser of the holding at a rent sale 
..has with reference to the mortgagee of the 


., holding is to. annul the -mortgage -under 


. 8. 167. Tf the latter view is ccrrect, it will 
. mean that the provision in s. 65 that rent 
is a first charge on the holding is redundant, 
- because apart from this section and without 
- any. reference to it s. 167 gives. the right 
_of annulling incumbrances to a purchaser 
. of a holding in execution of a rent decree. 
.It may. be that the. charge created under 
- 6. 65 was not intended to be. enforced pre- 
cisely in the same manner as a charge 
_ under s. 100, Transfer of Property Act, but 
the fact remains that, rent has been made 
-a statutory charge on tbe holding and the 
charge is stated to be a first charge. The 
expression “first charge” is not an uncom- 
mon expression and the least it can connote 
in the present context is (1) that the, rent 
can be realized by the sale of the holding 
itself, and (2) that the claim for rent will 
have priority over other charges or incum- 
-brances,on the holding. It would thus be 
anomalous to hold that one who purchases 
-a holding in. execution of a rent decree, 
occupies a- position inferior to that of a 
- mortgagee of a holding or a person who 
-purshases it in execution of a mortgage 
decree.. 
In my opinion, the view taken in the 
` earlier decision of this Court and the Oal- 
cutta High Court, namely that the positiou 
„of a purchaser in execution of a rent decree 
.is similar to that of a purchaser in execu- 
tion of decree based on a prior mortgage is 
the belter and more logical view. As ina 
-rent suit the landlord is not obliged to 
‘implead the mortgagee of a holding as a 
‘defendant; if the holding is a non transfer- 
able one, the latter should occupy the same 
position with reference to a purchaser in 
_execution of a rent decree as a subsequent 
mortgagee occupies with reference to a 
-purchaser in execution of a decree based 
.on a prior mortgage to which he was. not 
.a party. It was held by the Judicial Oom- 
mittee of the Privy Oouncil in Sukhi v. 
- Guhlam Safdar Khan. (14) that where the 
. prior mortgagee having obtained a decree 
.is sued by a puisne mortgagee whom he had 
-not joined in the former suit, the former is 
‘entitled to use his prior mortgage as a 
‘Shield; and to have the discharge of his 
| decree made a condition to a sala decree in 
. favour of a puisne mortgagee. I donot see 


_- (14) 48 TA 465; 63 Ind. Oas. 151; A I R1932P 0 
11: 43A 469; (1921) MWN 445; 14 L W 162; 26 


990 (PO) 
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why the same principle should not govern 
the relation between the purchaser of a 
holding in execution of a rent decree and 
its mortgagee. Thus, if a purchaser in 
execution of a rent decree fails to annul 
an incumbrance uncer s. 157, the incume 
brance will continue but he will nət thereby 
lose his priority over tbe holder of the 
incumbrance. This priority is acquired by 
him asa matter of law in consequence of 
the rent being a firat charge on the holding 
and it should nat be confused with the 
special privilege conferred on him by s. 167. 
Therefore while agreeing with the first 
proposition laid down by Adami, J. in 
Har Govind Das v. Ramchandra Jha (12), 
I respectfully dissent from his second pro- 
position that the mortgagee of a holding 
cannot redeem or. otherwise exercise his 
right of redemption against the auction- 
purchaser of the holding at arent sale who 
has taken no steps to annul the mortgage 
under s. 167, Bengal Tenancy Act. The 
first proposition laid down, by Adami, J. 
was that'a “purchaser at a rent sale is 
entitled to redeem the mortgage if he has 
not annulled it under s. 167, Bengal Tenancy 
Act. That this must be so is evident from 
the fact that the auction-purchaser is also 
a purchaser of the equity of redemption. 


_In my opinion, the question referred to the 
.Full Bench 


should be answered in the 
affirmative. 
Now. so far as the present case is cone 


. cerned, the appellant (defendant No. !1) is 


not prepared to redeem the, plaintiffs’ 
mortgage but both the appellant and the 


` plaintiffs are agreed that if a charge is 


declared in favour of the former, the-pro- 


- portionate sum chargeable on khata No. 325 
-will amount to. Rs. 350 and in that event 


khata No. 325 need be sold only if the 
mortgage dues are not satisfied by the sale 


- of the other mortgaged , properties, and if 


khata No. 325 is sold, the defendant No. 1 
will be entitled to get Rs! 350 out of the 
sale proceeds. I would therefore partly 
allow this appeal and direct that a morte 
gage decree be passed in favour of the 
plaintiffs on the following terms; That if 


“the mortgage dues are not paid within four 
- months from the date of this judgment, the 


` instance. 


+. W_N-279;.49M L J 15; 30 ML T175; 24 Bom LR < 


mortgaged properties other than the land 
of kkata No. 325 shall be sold in the first 
If the decree is not satisfied by 
the sale of those properties, then only the 
land of khata No. 325 shall be sold, but out 
of the sale proceeds of this khata, the 
plaintiffs shall pay to defendant No. lla 
sum of Rs. 350. Jn case the plaintifis them- 
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selves purchase khata No. 325, they will be 
entitled to retain possession there>f on 
payment of Rs. 350 to the appellant. If the 
decretal amount is not satisfied by the sale 
of the mortgaged properties including the 
land of khata No. 325, it will be open ‘to 
the plaintiffs to take such proceedings as 
they are entitled to take under the law to 
realize the -balance of the dues from the 
other properties, if any, belonging to defen- 
dants Nos. 1to5. Each party will bear his 
own costs in this Court and in the Court 
below but the order of the first Court as to 
costs will stand. 


Agarwala, J.—I agree. 
Varma, J.—I agree. 
D. Appeal partly allowed. 





MADRAS HIGH COURT 
Civil Appeals Nos. 475 and 584 of 1931 
November 4, 1937 
VARADAOHARIAR AND King, JJ. 
SECRETARY or STATE—APPELLANT 
versus 
Sree Rajha VENKATA KUMARA 
MAHIPATHI SURYA RAO BAHADUR 
GARU, MAHARAJAH or PITHAPUR 
AND OTHERS— RESPONDENTS 
Alluvion and Diluvion— Right to emerged land— 
River throwing up and wasting away lankas—Period of 
seventy years’ submersion, whether suffict-nt to amount 
to abandonment of right to land claimed on ground of 
_re-formation — Accretion — Land claimed as such— 
That re-formations have been gradual, if should be 
shown—Plaintiff claiming declaration of title to lanka 


situated in river—Identification of part of lanka’ 


with site of land which formerly belongedto him— 
Whether enough to support title by re-formation— 
Claim based on re-formation prevails upon claim based 
on lateral accretion—Title founded on original owner- 
ship and identificatian of site ts to be confined to 
re-formation of that site only. 

In cage of a river whose fluctuations in course apd 
tendency to throw upandwash away lankas is 
notorious, the mere extension of the’ period ofsub- 
mersion to nearly seventy years is not enough to 
support a finding that the plaintiff must be deemed 
to haveabandoned his right tothe land. In normal 
cases, the presumption must clearly be the other way 
as in the nature of things the owner of submerged 
land can exercise no acts of owership over it during 
the period of its submersion. [p. 685, col. 2.] 

With regard to land claimed as alluvial accretion, 
it is not necessary that its formation must be proved 
to have been gradual. The recognition of title by 
alluvial accretionis largely governed by the fact that 
the accretion is due to the normal action of physical 
forces, and the word ‘gradual’ with its qualifica- 
tions only defines a test relative to the conditions to 
which it ig applied. Secretary of State v Rajah of 
Vizanagaram (3), reliedon. [ibid] 

Where ina suit for a declaration of his title toa 
lanka situated in a river, the plaintiff establishes 
identification of part of the suit lanka with the site 
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of the land, which formerly belonged to him and 
which he alleges was washed away, the identification 
establish title by re-forma- 
tion. The fact that between the submergence and 
the’ re-formation the land’ was wholly lost and 
absorbed and no part of its surface remained capable 
of identification, in no way militates against the title 
based upon the re-formation. Lopez v. Muddan Mohan 
Thakur (1), relied on. [p. 685, col. 1] 

Where there are two competing claims to land, one 
based upon re-formation, the other upon lateral 
accretion, the former must prevail. [ébid.] 

Similarly, a title founded on the original ownership 
and identification of site is to be confined prima facie 
to the re-formation on thatsite. Nogendra Chunder 
Ghose v. Mohomed Esof (2), relied on. [p. 685, col. 2.) 


O. As. against the decrees of the Sub- 
Judge, Amalapuram, dated March 9, 1931. 
i The Government Pleader, for. the Appel- 
ant. 

The Advocate-General, for the Respon- 


dents. 


King, J.—These appeals arise out of a 
suit brougut in 1925 by the Maharajah of 
Pithapuram with the Secretary of State as 
the principal defendant, for a declaration 
of his title to a lanka measuring about 
140 acres, in the river Vainatiam, a branch 
of the Godavari. -This lanka adjoins the 
right or western bank of the river, and 
extends from the Gannavaram aqueduct 
in the north to the Government village of 
Mondepulanka in the south. To the west 
of the river throughout this length lies the 
zamindary village of Lankala Gannavaram 
belonging to the plaintiff along with the 
bank being lands bearing 5. Nos. 4 (Uta 
Badawa Lanka), 2 (Qaddavani Lanka 
Thoorpulanka Polemere dori Tuni) and 1 
(Jonnalanka), Plaintiff laid claim to this 
lanka on two grounds (i) because the Vaine- 
tyam at this point was neither tidal nor 
navigable, and he therefore was the owner 
of its bed, and (ii) because part of it was 
a re-formation of part of an old lanka of 
his called Turpulanka which had existed 
at this site and had been washed away by 
floods in 13849 and the rest was an accre- 
tion to this re-formed land; Government, 
on the other hand, denied plaintiff's right 
to the bed of the river, denied any re- 
formation of any lanka balonging to plain- 
tiff and claimed that the lanka in suit was 
not an accretion to any pars of the village 
of Lanka Gannavaram, but was an indepen- 
dent formatisn first appearing in the river 
as an island, Even if, ia the alternative 
the lanka be found to be a lateral accretion 
and not an island, it was contended that it 
was an accretion not to plaintiffs land 
but to a strip of land along the river bank 
acquired by Government under the provi- 
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tions of 
1893. 
The learned Subordinate Judge of Amala- 
puram found, (i) that the river at this 
point was both tidal and navigable, so that 
plaintiff could lay no claim to the owner- 
ship of its bed, (iċ, that thelanka was not 
an island but a lateral accretion to the 
land on the river bank, (iii) that though it 
was probable that some part of the lanka 
was are formalion of land once belonging 
to plaintiff, plaintiff had not been able to 
adduce sufficient proof of identity of site, 
and that, even if he had afforded such 
proof, he must be deemed to have aban- 


the Land Acquisition Act in 


doned his claim to the submerged land and. 


therefore cculd not rely upon aay such 
identification as affording him any title; 
and (iv) that the strip of land acquired 
by Government in 1098 did not extend 
throughout the whole length of the bank 
now in question, but only as far south 
as the junction between 8. No, 5 and 
3. No. 2. 

On these findings, the learned Judge 
held that the title tothe northern portion 
of thie lanka lay with Government as being 
an accretion to the land acquired by 
Governoment—and to the southern portion 
with the plaintiff as an accretion to his 
land in Lankala Gannavaram. With this 
decision neither party was satisfied, and 
each has preferred an appeal (475 by 
Government and 584 by plaintiffs), claiming 
title to the whole subject-matter of the 
suit. It may be stated at the outset that 
the plaintif no longer contests the first of 
the learned Subordinate Judge's findings 
that the river is both tidal and navigaBle; 
and in spite of a reference in the written 
statement to 13859 as the date of the first 
emergence of the island which according to 
Government has since grown into this 
lanka, ıt was common grouad at tre 
arguments that the suit lanka first 
made its appearance in approximatly the 
same shape and area as were observed 
during the pendency of the suit, in the 
year 1917-13. 

The first point to be decided is whether 
the suit lanka is an island or vertical accre- 
tion or whether as held by the learned 
Subordinate Judge, it is to be regarded usa 
lateral accretion. It is admitted that there 
is no positive evidence that the lanka was 
first observed as an island, and later as 
attached to the land on the bank; but it is 
argued for Government that the present 
conditicn of the suit lanka proves that it 
could have been formed in no other way. 
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Thera admittedly exists a depressicn in the 
level of the suit lanka ruuning cluse to and 
parallel with the river bank. This is 
called by Government's witnesses a ‘paya’ 
cr arm of the river, and they say generally 
that it used to be much deeper than it is 
now. Defendant Witness No, 3 Mr. Stephens, 
who at the time of his giving evidence, wag 
Executive Engioeer, Godavari Oentral 
Division, refers to some old plans as proving 
the existence of such an arm of the river in 
1960 and 1875. Now there is no doubt 
that the plans in question do suggest that 
in both those years the river was flowing 
in two streams with a sand shoal between 
them, but thereis this striking difference 
between the two plans, that whereas the 
narrower stream in 1860 was near the 
western bank, the narrower stream in 1374 
was on the other side. We are unable 


‘therefore to accept these plans as proving 


that there is any continuity in the course 
of the streams from year to year; and, we 
find from another plan, Ex. OCO, which 
shows the state of the river in 1903-04, that 
there is no stream at all but only an 
extensive formation of sand along the 
western bank at this point As the learned 
Subordinate Judge points outin para. 46 
of his judgment, it is impossible to call 
the suit lanka an island as it exists now. 
The levels of the depression as shown in 
Ex. VII, a plan prepared in December 
1923, are on an average but very slightly 
below the levels of the higher portions of 
the lanka. We think that as the lanka 
presents every appearanée now of being a 
lateral accretion and not an island, the 
onus is upon Government to show 
that it once was an island. No positive 
evidence of this fact exists, aud a study 
of previous plans of the river cannot 
possibly establish the continued existence 
of any stream along the western bank 
which has now shrunk into the present 
depression. It is obvious that the course 
of the deep ghannelsin the river must be 
subject to frequent changes. We are of 
opinion accordingly that there were no 
sufficient reasons for dissenting from the 
view of the learned Subordinate Judge that 
the suit lanka is a lateral and not a vertical 
accretion. 

The next question is regarding the exact 
length of the strip of land acquired by 
Government in 1893. The oral evidence 
here is clearly in favour of the lower 
Oourt’s finding. Mr. Stephens examined 
for the Government was shown a plan 
Ex. vi-b, prepared by the P. W, D, in 
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1898, and stated specifically that land was 
acquired as far as a point which he marked 
thereon as ‘D’, This corresponds with the 
Point which marks the junction between 8. 
fields Nos. 2 and 5. Government, however, 
relies upon Ex. vi-b, as sbowing a “boun- 
dary line to the west of P. W.D. land”, 
which proceeds all the way from the 
acqueduct to the Government village of 
Mondepulanka at a place called Jomelanka. 
What Mr. Stephens. says about this is not 
that it shows that any land was acquired 
south of his point ‘D’, but ‘I think that 
Ex. vi-b, showed the P. W. D. boundary 
line with a view to fix once for all the 
boundary between lanka high level margin 
and the river bed’. Government further 
seeks to rély upèn a note found in Ex. 15 to 
the effect that from a‘ point corresponding 
to Mr. Stephén’s ‘D’ down to Jonnelanka, 
there is no land to the east of the line being 
enjoyed by the zamindar or his lessees, and 
it is suggested that that unoccupied land 
was nevertheless ‘acquired’ by Government 
but acquired without the need of paying 
compensation fer it. 


It is noteworthy, however, that Ex, 15 
is a sketch. prepared by the P, W, D. of 
‘land to. be taken up, and shows that 
land as stopping definitely short, at Mr, 
Stephen’s point—the note in question 
evidently explaining why it goes no further 
south. Finally Government relies upon 
the southern’ boundary given in ‘the notie’ 
fication (Wx. vie) This is given as “Jav- 
valapka”, and it is argued that the name 
must be a clerical error for “Jonnalanka”, 
This, however, is a mere speculation upon 
which no question was asked of or,informa- 
tion given by any of the witnesses. And 
it manifestly conflicts with other indica-, 
tions in Ex. vi-e, The land to be acquired 
is described, as a portion of Untabadava- 
lanka, which isthe name apprcpriate only 
to S. No. 5, and not toS. No. 2, and the 
extent is given as 3.71 acres. Exhibit vi (m) 
(as well as Ex. 15) show beyond any doubt 
that the land which was thus measured 
had a length of 1797 links and could not 
have extended any further south than 
Mr. Stephen's point. We think, therefore, 
that the learned Subordinate Judge was 
right in bis finding that the strip of land 
acquired by Government stopped at the 
point which marks the junction between 
8. No. 5 and 8. No. 2; and that upon his 
findings as so far upheld the decree dividing 
the‘ lanka between Government and’ plain- 


tiff. was the correct décree, 
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It then remains to discuss plaintiff's case 
with regard to the re-formation of part of 
have already 
said that the learned Subordinate Judge 
refuses t^ find that plaintiff has sufficiently 
identified the site of the land which he 
lost in 1849, although the Icss itself he 
holds to be proved beyond doubt. The 
main reason for this former finding appears 
to be an etymological one, Plaintiff's case 
is that the lost land lay east of Utabada- 
valanka which is now S No. 5. The learned 
Judge points out that ‘badava’ in Telugu 
means ‘swamp’ or ‘marshy land’ and argues 
that as such ,land must naturally be by the 
water's edge, it would be impossible for 
any land to exist:to the east of it, so 
that the land lost by the plaintiff in 
1849 could not have been ‘where he now 
claims it to have been, There is, however, 
no evidence as to.when this name was 
first given. It is clear that ‘at the present 
time the land called Uttabadavalanka 
(8. No. 5) has got land to the east of it 
(i. e, part of the. suit lanka) and it is 
equally ‘possible that in 1849 also the 
same physical conditions may have 
existed, and the original meaning of the 
name may have no longer applied to 
those conditions. If therefore positive 
evidence exists by which the -location of 
the lost land may be discovered, it ought 
not, we think, to be rejected merely 
because the nane Utabadavalanka szems at 
first sight an inappropriate one. Now, 
thit positive evidence is, in our view, 
clearly afforded by certain ‘amarakam’ 
acgounts of Gannavaram village produced 
by plaintiff. The learned Advyocate-General 
who appeared for the plaintiff has care- 
fully compared and analysed two of these 
accounts, Ex. D, relating to Fasli 1258 
184-19, the Fasli immediately preceding 
the flood) and Ex. E relating tc Fasli 
1260. They show the extents and the 
lease-amounts realized in respect of five 
plots of land which must have been then 
existed along the western bank of the 
river. In Ex. D the total extent of these 5 
plots is 87.3 acres, in Ex. E, 55.9 acres, and 
it is possible to discover the extent of the 
diminution in area in each of these plots. 
In one of the plots, described on p. 83 of 
the printed papers as being ‘near Poli- 
mera’ there is no loss. This plot, it was not 
seriously disputed, must correspond to the 
present 8. No. 2. Another plot, given im- 
mediately after Vootabaduva, both on 
p. 70°and on p. 84, is agreedto have lain 
ncrth ‘of the aqueduct snd-was diminished 
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by 8 acres. It seems reasonably certain 
that the remaining 3 plots which together 
suffered aloss of 23.6 acres must have 
been situated east of what is now called 
Utabadava. Lanka is now S. No. 5. 
: There is thus established the identifica- 
tion of the site of part of the suit lanka 
with the site of land whichformerly belong- 
ed to the plaintiff and was washed. away 
in 1849. That this kind of identification is 
all that is required to establish title by 
reformation is clearly. laid down in the 
leading case upon the subject: Lopez v. 
Muddan Mohan Thakur (1), by the Privy 
Council. The fact that between the sub- 
mergence and the re-formation the land 
was ‘wholly lost and absorbed and no 
part of its surface remained capable of 
identification,’ in no way militates against 
“the title based upon the re-formation. The 
Same case and succeeding cases also show 
that where there are two competing claims 
to land, one based upon reformation, 
the other upon lateral accretion, the former 
must prevail. The learned Subordinate 
Judge, however, lays great stress upon a 
reservation found in Lopez v. Muddan 
Mohan Thakur (1), at p. 478. Their Lord- 
ships while affirming the title based upon 
re-formation in the case before them, 
observe as follows : 

“Their Lordships, however, desire it to be under- 
stood that they do not hold thet property absorbed 
bya sea or a river is, under all circumstances, and 
after any lapse oftime, to be recovered by the old 
owner. It may well be that it may have been ‘so 
completely abandoned as tomerge again, like any 
other derilect land, into the public domain ‘as part 
of the sea or river of the State and so liable to.the 
‘written law as to accretion and annexation. " - 
“The learned Subordinate Judge after 
quoting ‘this passage, goés on to observe 
‘(in para: 61 of his judgment) that although 
the written statement and indeed the evi- 
‘dence) furnishes no suggestion of any act 
of abandonment on plaintiff's part, the 
long ‘lapse of time is enough to ‘raise a 
‘presumption of abandonment” Now, it is 
true that the lapse of time here amounts 
to nearly seventy years, and none of the 
reported cases had to desl with anything 
‘like so long an interval; but, after all, 
_geventy years is within the span of a 
single lifetime. In normal cases, the 
_presumption must clearly be the other way 
a8 in the nature of things the owner of 
“submerged land can exercise no act of 
‘ownership over it-during the period of its 
‘submersion. In the present case; when we 
‘are dealing with a river whose fluctuation in 

- (Q)13 MIA 467 at p 478; 14 WRU;5 Beng. LR 
591;2 Buth. 336; 3 Sar, 504 (BO), í 
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course and tendency to throw up and wash 
away lankas is notorious,’ we think that 
the mere extension of the period of sub- 
mersion to nearly seventy years is not 
enough tò support a findingthat the plaine 
tiff must be deemed to have abandoned 
his right to the land. The plaintiff's 
title has therefore been established to the 
23.4 acres of the suit lanka to which we 
have referred and to such further slighter 
and later losses suffered by the same three 
plots or to 25 acres in all. 

The question then arises whether plaine 
tiff can aldo be held entitled. to the remain- 
ing portion of the suit lanka which lies 
east of S. No. 5 and has been decieed to 
Government by the learned Suhordinate 
Judge. We did not find that any of the 
reported cases deal with a situation similar 
to this, but there is areference to such a 
contingen¢y in Nogendra Chunder Ghose v, 
Mohomed Esof (2), at p. 433, where. their 
Lordships of the Privy Council say : 

“They also consider that a title founded on the 
original ownerehip and identification of site is to 
be confined prima facie to the reformation on that 
site.” - 

On the evidence.in this case, which cone 
tains no accountof any stages in the for- 
mation of the suit lanka, we are unable to 
hold: that the portion of the suit lanka 
east-of the 25 acres has been shown to 
be an accretion to those 25 acres, to which 
alone in the northern portion of the suit 
lanka we hold that plaintiff's right must 
be restricted. In regard tə the southern 
porticn of: the suit lanka, decreed to 
Plaintiff, by the learned Subordinate Judge, 


‘One argument advanced .by the’ learned 


Govethment Pleader remains to’ be briefly 
‘mentioned. Itis this, that the suit lanka 
is not an accretion at all, as its’ formation 


‘bas not been proved to have been gradual. 


This point we may notice was never taken 
in the pleadings in the Oourt below, nor 
did it form the subject-matter of any 
issue, and we think that the formation of 
this lanka comes within the rule laid down 


“by the Privy Council, in Secretary of State 


v. Rajah of Vizianagaram (3), (another 
Godavari case), that : 

“The recognition of title by alluvial accretion is 
largely governed by the fact that the accretion is due 
tothe normal action of physical forces, and that the 
word ‘gradual’ with its qualifications only defines a 
test relative to the conditions to which it is applied.” 


(2)10BL R 406 at p 433; 18 W R113; 3 Sar, 
151 (PO). 

(3) 45 M 207; 67 Ind. Cas. 1; A I R 1922 PO 105; 
49 TA 67; 30M L T112; 26 C W N 318; 15 L W 389; 
42 M L J 589; 20A L J 438; 35 O L J 463; (1922) M W 
N 381 (P 0). 
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_ In the result the appeal by Government 
(A. S. No. 475) must be dismissed with 
costs. The appeal by plaintiff (A. S. 
No. 584) is alloted id the extent that his 
title will be declared to 25 acres of the 
suit lanka lying east of S. No. 5 to the east 
of the land acquired by the Government 
in 1898. A Commissioner will be appointed 
to demarcate these 25 acres in a rectangu- 


lar plot. For the rest the plaintiff's appeal 
is dismiesed. 
N.-D. Order accordingly. 
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The Chitpavan sub-section of the Maharashtra 
community is a community by itself having peculiar 
characteristics which distinguish it from other ccm- 
munities forming part of the larger Maharashtra com- 
munity. : 

. A Ohitpavan Brahmin (Hindu) by his will directed 
his executors to pay certain legacies and bequests, 
Clause 3 (e) of the will read as: “A sum of Rs. 50,000 
(fifty thousand only) towards medical relief of persons 
of my community or any other charitable purpose 
of utility to my community, such object to be named 
after me.” 

_ Held, that the words “my community" used by the 
testator in cl. 3 (ey of this will referred to the Chit- 
pavan Brahmin (Hindu) community, and not tothe 
Es Bs Brahmin community as a whole. [p. 689, 
ool, 2, 

Mr. S. R. Tendulkar, for the Plaintiffs. 

Dr. B. R. Ambedkar,Messra. M.H. Gandhi, 
D. B. Desai, and K. A. Somjee, for Defen- 
dants Nos. 2,3 and 4, respectively. 

Judgment—This is an Originating 
Summons which was brought by the plain- 
tiffs, the proving executors pf the will of 
one Diundiraj Govind Gore, originally 
against the Advocate-General of Bembay, 
to determine the meaning of the words 
“my community” nsed by the testator in 
cl.3 (e) of his will,and whether the prc- 
vision ccntained in that clause was intended 
to be for the benefit of the Dakshini 
Brakmin cemm unity as a whee or only for 
the Ohitpavan sub-section therecf. By an 
order dated July 27, 1938, defendants 
Nos. 2 and 3 were added as parties tote 
suit on behalf of themselves and all other 
Chitpavan Brahmins who contend that the 
words “my community” in the will mean 
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the Chitpavan Brahmin community, and 
defendant No. 4 was added as a 
defendant ox behalf of himself and other 
Chitpavan Brabmins who contend that the 
word “my community” mean the Daksbini 
Brahmin community. The material por- 
tiens cf the will aie as follows: 

“I, Dhundiraj Govind Gore of Mahim, Bombay, 
Chitpavan Brahmin (Hindu) inhabitant do hereby 
revoke all previous wills and Oodicils and make 
and declare this to be my last will and testament, 

* * 


(3) After payment of funeral expenees ete., and 
testamentary charges, my executors are directed to 
pay the following legacies and pequests. j 

* 


(d) A sum of not less than Ra. 5,000 (Rupees five 
thousand only) be spent for some useful publie 
purpose (sinking of a public well or constraction of 
sarai Dharmashala or such other purpose as my 
executors may think fit) and be named after my 
parents (Govind Saraswati). 

(e) Asum of Rs. §0,000 (fifty thousand only) towards 
medical relief of persons of my community or any 
other charitable purpose of utility to my community, 
such object to be named after me. 


Mr. Tendulkar for the executors contend- 
ed that the words “my community” although 
unumbiguousin themselves are capable of 
a number of different meanings, and he 
sulmitted that he was entitled by s. 80, 
Succession Act, to adduce extrinsic evidence 
to show that these words admit of only one 
application which was. intended by the 
testator. Mr. Somjee for defendant No. 4 
supported Mr. Tendulkar in his contention 
as to the admiesibility of evidence and 
argued upon the will itself apart from 
extrinsic évidence that the words “my com- 
munity’ “mean the Maharashtra cr the 
Dakshini community. On the other hand, 
Dr. Ambedkar for defendants Nos. 2 and 3 
submitted that there is no room for extrinsic 
evidence with a view to showing that the 
words “my community” admit of applica- 
-tions, cne only of which can have been 
intended by the testator, inasmuch as the 
testator has described himself in the will 
as a Chitpavan Brahmin (Hindu) inhabitant. 
aud that it is therefore plain from the will 
itself that by the words “my community” 
he meant the Chitpavan community, 

Mr. Tendulkar referred toa number of 
English authorities upon the admissibility 
oi extrinsic evidence for the purpose of 
ascertaining what a testator meant when 
he used unambiguous words which on the 
particular facts might admit of more than one 
application, viz. Attorney General v. Hudson. 
(1) Gibson v: Coleman (z) and Rees In re; 
Jones v. Erans (3), All Uounsel before me 

(1) (1720) 1 P W ms. 674; 24 ER 564. 


(2) (1868) 18 L T 236. 
(3) (1920) 2 Oh, 59; 89 L J Oh, 382; 123 L T 567. 
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are agreed that these cases exemplify 
difficulties such as are contemplated by the 
Illustrations to s. :0, Succession Act. Mr. 
Tendulkar referred me also to Janardan v. 
Narayan (4) where’ Kania, J. held that 
where the intention of the testator is ex- 
pressed in tle will, it is open to a party to 
lead oral evidence to show circumstances, 
habits and the state of the testator's family, 
which would include the names™-of the 
testator's friends, on the principle of justice, 
equity and good conscience, and apart from 
ss. 80 and 8], Succession Act, 1925. That, 
however, in my opinion is not a case which 
has any bearing uponthe matter before me. 
The testator having described himself as 
a Ohitpavan Brahmin (Hindu) inhabitant, 
Mr. Tendulkar pushed his argument 
logically to this length, that oral evidence 
would be admissible to show whether the 
testator intended by the words “my com- 
munity” to mean the Hindu community as 
a whole, or a sub-division of it, viz. the 
Brahmin community, or one of various sub- 
divisions of the Brahmin community. I 
have been referred to various works upon 
the question of caste and customs which I 
will briefly refer to. In Steele’s Law and 
Custom of Hindu Oastes published is 1:63 
the following appears at page 79: 

“The Brahmin caste ranks higer thanthe others in 
general estimation. It contains, however, a variety of 
sub-divisions, among the individuals of which restric- 
tions exist as to marriage and eating in company, 
chiefly arising from their relative strictness in diet 
or other religious-observances,” 

Mr. Somjee argued that the’ word “com- 
munity” must be governed by religious 
doctrine alone. He cited Wilson on Indian 
Oastes, Vol. 2 at p.17, where it is pointed 
out that the Brahmins of India are gene- 
rally divided into two great classes of five 
orders each, the five Dravidas, south of the 
Vindhya range, and the five Gaudas, north 
of the Vindhya range. The five classes of 
each of those two main divisions are set out, 
and the first of the five Dravida classes is 
stated to be the Maharashtras, of the 
country of the Marathi language. It is 
common ground that the word Dakshini has 
the same significance as Maharashtra. Mr. 
Somjee argued that the words “my com- 
munity,” quite apart from the question 
whether oral evidence is admissible, or not, 
Can only mean the Maharashtra community 
of which the Chitpavan is a sub-sect or sub- 
division. Returning to Steele’s Law and 
Custom of Hindu Castes, the author at 
p. 79 -prcceeds to enumerate the various 


(4) 89 Bom. L R 1151; 172 Ind, Cas. 401; AIR 1937 
Bom, 495; 10 RB 275, 
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varieties of Brahmins, and among them hd 
mentions the Maharashtra, and in a footnote 
states as follows: 

“The varieties of the Maharashtra Brahmins are 
Deshast, Kokunust, or Chitpawan, Deorookhee, 
Madyandin, Kunwa, or Prutumsakhee, Karare, 
Ubheer, Mytrayunee, Senwes, Tirgool. The Deshast 
consider themselves superior to others. The Karare 
are accused of human sacrifice, but are invited by 
the other sects.” 

After enumerating a number of sects of 
Brahmins, the author goes on to say that 
the Senwee Brahmins, being confined to 
three Karum, or religious duties, and being 
less strict as to diet, are not invited tothe 
houses of the ten mentioned sub-divisions. 
In Enthoren's Tribes and Castes of Bombay, 
Vol. I, at p. 241, it is stated that the 
Maharashtra Brahmins consist of: twelve 
divisions, among which the Chitpavans are 
mentioned. The author then says that all 
of these twelve divisions except the Golaka, 
Javals, Kasts, Palshikars, Savashes and 
Tirguls eat together, but do not inter- 
marry. He points out, however, that the 
latter statement must be qualined, in the 
case of the Palshikar or local Bombay 
group of Deshasth Brahmins who have 
recently established marriage relations with 
Deshasth Brahmans of the Central Provinces 
and are successfully establishing their claim 
to be considered Shukla Yajurvedi Deshasth 
Brahmins of the Madhyandin. Shakha. 
Poona Deshisthas, tte author sase, still 
refuse recognition, and the Golaks, Kirvants 
and ‘Tirgula are commonly held to be 
degraded. Among tke latter, the Kirvants, 
the author says, sre rising to the position 
of equality with strict Brahmins, and 
marriage connections are occasicnally formed 
between them and Chitpayans. 


As regards the question of marriage, at 
p. 502 in Edn. 8 of the late Sir Dinshah 
Mulla's work on the Principles of Hindu 
Law, it is pointed out that while a marriage 
between persons who do not belong to the 
same caste is invalid, unless sanctioned by 
custom, a marriage between persons belong- 
ing to different sub-divisions of the same 
caste is not invalid, and authorities for that 
proposition are cited. Though such mar- 
tiages may not be invalid, nevertheless 
Enthoven’s work is an authority for the 
proposition that certain of the Maharashtra 
Brahmins do not intermarry as a matter 
of practice. Mr. Tendulkar frankly admit- 
ted that there were differences in custom 
and habits among the various sub-sects of 
Maharashtras, but he submitted that that 
made no difference to the question as to 
what the words "my community” mean and 
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that evidencé ought to be admitted for the 
purpose of enabling the Court to determine 
what the testator ‘meant by the werds “my 
community", those words being capable of 
different interpretation. 

“Dr. Ambedkar cited Anandrav Bhikaji v. 
Shankar Daji (5) for the purpose of showing 
that ‘the Chitpavan caste 
recognized in 
asa community. That was a case in which 
four persons of the Ohitpavan caste brought 
a suit alleging that tbey and the members 
of their caste, in common with certain 
other castes, possessed the exclusive right 
of entry and worship in the sanctuary of 
-a temple, and that the defendants, members 
of the Palshe caste, not” being of the 
privileged castes, infringed that right by 
entering the sanctuary and performing 
worship therein, and the plaintiffs prayed 
for a declaration of their right and an 
injunction restraining the defendants from 
interfering with it, It was conceded by 
Counsel that the defendants, members of. 
the Palshe caste, belonged to tke 
Maharashtra branch of Brahmins equally 
with the Ohitpavan Brahmins. 
was cited by Dr.. Ambedkar simply for 
the purpose of showing that the Chitpavans 
‘there regaided themselves as a community 
distinct from the Palshe community, both of 
them being members of the Maharashtra 
branch of the Brahmins. , 

‘+ In India there are a very large number of 
communities, andit is very common for 
persons to describe themselves as belonging 
to such ard such a community. The word 
“community” is no doubt capable of being 
used in a numberof different senses. Thére 
may be a large community, and within that 
large community a number of smaller 
communities, and within those smaller 
communities, still smaller communities. 
For instance, the Muhammadans in India 
may no doubt be described asthe Muham- 
madan community, but it is well-known 
that there are a considerable number of 
sub-divisions in the Muhammadan com- 
munity; the members of each of which 


consider themselves a community among. 


themselves; as for instance, the Bohras, the 
Khojos, the Cutchi Memons and Halai 
Memongs, and if a man described himself 
as a Bohra, I have not the slightest doubt 
that he would intend to convey that he 
belonged to the Bohra community. 
Similarly, Christians may be described as 
a community, subject to the religious test 
of Christianity. But there are in India a 
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number of Ohristian communities. differing 
from one another in particular character- 
istics, racial and otherwise, such as East 
Indian Christians, Native Christians, Goan 
Christians and soon, and, though they are 
all Christians, they may, I think, properly 
be regarded as distinct communities. 
Similarly, there is the great Hindu 
community. It is well-known that Hindus 
were originally divided into the four castes: 
of Brahmins, Kshatriyas, Vaishyas and 
Sudras: Many other castes and sub-castes 
have, however, come into existence. In a 
sense all Hindus are menbers of the same’ 
community. But I think that an orthodox 
Brabmin would be a little startled- if he 
were told that he belonged to the same 
community, as, say, an untouchable. Such 
a test appears to me to be useful in 
considering whether it is right in India to 
restrict the word community to the larger 
sense of which it is capable or whether the’ 
true view of the matter is that there are a 
large number of sub-divisions which are’ 
themselves regarded as- distinct communi- 
ties: Ithink that the latter is the:true 
view. As appears from Wilson’a work, the 
Bratmins are divided into two great 
classes, 10 each of which there are five main. 
sub-divisions. All those sub-divisions from’ 
one point of view no.doubt ‘may be con= 
sidered separate comimunitiés, but then the 
quéstion arises whether within those sub- 
divisions ‘there are not also further sub- 
divisions which are. in themselves separate’ 
communities, It is common” ground ‘in‘this 
case that in the various sub-divisions, there 
may exist differences in customs and habits 
as to eating, drinking, clothing and so forth. 
The very existence of- such differences 
appears to me to afford strong ground for 
thinking that the persons who group them- 
selves inthe ‘various sub-divisions regard 
themselves by reason of these differences 
ás distinct communities, as the members of 
the Ohitpavan caste undoubtedly did when 
they brought against tha members of the 
Palshe caste who were Maharashtras like’ 
theniselves, the case above-mentioned ; 
Anandrav Bhikaji v. Shankar Daji (5). 

_ In support of the contention put forward 
on behalf of defendants Nos.2 and 3 that 
the Ohitpavan sect of the Maharashtra 
Brabmin community is itself a separate. 
community, and regarded as such, there is 
an affidavit of Mr. Balaji Vasudeo Athavale. 
In that affidavit he says that the Chitpavan 
Brahmins form a community in themselves, 
that that community’ has its own organizas 
tion, and that.it has . its. own special 
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characteristics which are distinguished 
from the characteristica of the Deshasthas, 
the. Karhadas, etc..- which are -the sub- 
divisions of the- Dakshini Brahmin come 
munity, and various characteristics of 
different sub-sects of the Dakshini or 
Maharashtra community are set out in that 
affidavit. Further, it. is alleged that the 
QOhitpavans have some peculiar. customs of 
their own such as Bodan which is performed 
on celebrative occasions, and that the 
Chitpavans are a denominational com- 
munity which is as large and as distinct a 
ccmmunity as other sub-sects of the larger 
Maharashtra community, 

In para. 3 of the plaint the alleged ccn- 


versations which plaintiffa Nos. 1 and 3 had. 
with the testator himself personally regard-. 


ing the provision incl. 3 (e) of the will 
are relied on, and they say that from the 
gereral knowledge which they all had 
about the testator’s views and opinions they 
believe that the provision in question was 
really intended by the testator to be for 
the benefit of the Dakshini Brahmin com- 
munity as a whole and not only for the 
benefit of the Chitpavan subk-sect thereof: 
and in para. 6 of the-joint affidavit-made 
by plaintifs Nos.1 and 3 they state that 
after making his will the testator had 
discussed the same . with each of them 
and told them that he had made provision 
in his will for the benefit of the Dakshini 
Brabmin community, and that- on such 
occasions he did nct refer in. particular to 
the .Chitpavan Brabmins: then in. para. 9 
they say that from the talks..which the 
deceased had with them -and -from their 
general knowledge of his views and opinions 
they believe that thé testator intended to 
benefit the Dakshini Brahmin community 
as awhole and not only that section of 
it known asthe Chitpavan Brahmins. In 


addition to seeking to rely ‘upon that part - 


of ‘the “joint ‘atfidavit Mr, Tendulkar 
informed me that he desired to call oral 
evidence with.a view to establishing what 
the testator intended by the words “my 
community”, those’ words being’ capable 
ashe contended of more. than one. inter- 
pretation. .Mr. Somjee . supported him in 
this contention. Dr: Ambedkar for defend- 
ants Nos: 2 and 3 sumbitted that oral evi- 
dence in this’ casé was inadmissible inas; 
much as upon the face of the will itself 
the testator had made it plain what he 
himself regarded to be his community.. I 
am satisfied from the affidavit of Mr. Balaji 
Vasudeo Athavale that the Ohitpavan sub- 
section of the Maharashtra community isa 
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community by itself having peculiar 
characteristics which distinguish it from 
other communities forming part of the 
larger Maharashtra community. That being 
so, I am also of opinion that the testator 
having described himself as a Ohitpavan 
Brahmin (Hindu) meant by the words “my 
community,” not the Hindu community, 
nor the Brahman sub-section of the Hindu 
community, which may itself be regarded 
asa community, but the Ohitpavan sub- 
section of the Maharashtra community. 
which in itself, as I find, comprises a number. 
of smaller communities differing in 
certain material characteristics from one’ 
another. Accordingly being of opinion that. 
oralevidence was inadmissible, I rejected 
the-same. © -> > i : 

Thereupon Mr. Tendulkar said that he’ 
did not wish to adduce. any further argu-, 
ment on the terms of the will as it stood- 
Mr. Somjee, however, submitted further 


_that the realtest as tothe meaning of the 


word “community” in the will was a 
religious test, and a religious test only.. 
He argued that the true meaning of the- 
words “my community” inthe will is the 
Maharashtra community, and, that: the subs 
divisions thereof ought not to be treated as: 
communities. - I cannot accede to this argue 
ment. In'my ‘opinion the true view of the 
matteris that the Hindu community forms, 
if I may say so, the outer circle. and within 
that outer circle there are various - inner 
circles which narrow and narrow constituté ` 
ing ‘sub-communities, of the all-embracing 
Hindu community, the sub-divisions, them: 
selves constituting -separate communities 
with different ‘characteristices. I ‘answer 
the questions submittéd ‘as follows. Tha 
words “my community’. used by ..the 
testator in cl. 3 (e) of this. will refer to the 
@hitpavan Brahmin (Hindu) community, 
and not to the Dakshini Brahmin community 
‘as a.whole. As regards costs, I make no 
order as to the ccsts of defendants Nos. 2, 
3 and 4 inasmuch as by the-terms of ‘the 
‘order of July 27, 1938, these defendants 
‘undertook not to claim any costs from. the 
-plaintiffs, or from the estate of the deceased 
in-‘any event. As regards: the costs: of the 
plaintiffs the order which I make ‘is that 
‘they shotld get their costs as between 
attorney and client out of the trust fund of 
Re, 50,000.- 


=p ` . Answat accordingly. © 
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Will—Construction—Will creating lawful and well 
recognized. mode of devolution—Court cannot draw 
inferences—Religious trust—Appointment of trustees 
Will creating religious trust-—Son of testator ap- 
pointed trustee—No further direction asto devolu- 
tion—Presumption—Madras Hindu Religious Endow- 
ments Act (II of 1927), ss. 62,63, 73—Temple governed 
by Act—Reliefs for scheme and rendering accounts, 
if can be claimed in ordinary suit for declaration 
of plaintiff's right of irusteeship—Court, if can 
introduce system of rotation entitling plaintiff to 
enjoy office along with existing trustees. 

ff the will as it stands creates a lawful and 
well recognized mode of devolution the Courts are 
not at liberty todraw inferences. The testator 
must be held to have intended the legal effect of 
his words. [p. 891, col. 1] 

Where the testator creates a religious trast by 
his will, conferring the trusteeship on the founder's 
aon without further words, it does by implication, 
make provision forthe appointment of trustees to 
succeed him. It confers the office on his heirs 
after him, The appointment amounts to grant of 
a heritable trusteeship to the particularson and 
other sons of the testator cannot claim to be 
declared trustees onthe ground that the appoint- 
ment of the first trustee was only for hia life 
time, [p. 693, col. 1.] 
<. [Case-law discussed.} i 
. Reliefs thata scheme should be ‘framed for the 
future management ofthe trust and that the exist- 
ing trustees, might be directed to render account 
of their. manggement cannot be obtained in an 
ordinary suit for declaration of plaintiffs’ right 
to be appointed trustees, where the suit temple is 
governed by the Madras Hindu Religious Endow- 
ments Act. Section 73 ofthat Act in sub-s. (3) pao- 
vides that no suit in respect of theadministration 
or management of a religious endowment shall be 
instituted except as provided by that Act. There 
is no practice in such cases for the Court to 
institute a system of: rotation. To prescribe a 
scheme by which the existing trustees should be 
deprived of their office if only fora time is not 
within the competence of a Qivil Court in its 
ordinary jitrisdicton. A trustee can be removed 
only by a suit under s. 73, Hindu Religious 
Endowments Act. The Oourt, however, will re- 
‘cognize and enforce a system of rotation which 
by the consent of co-trustees has been in force for 
many -years. But where no system of rotation 
exists the only course open to a co-trustee who 
‘wishes to have one established, isto proceed under 
‘the provisions of the Hindu Religious Eadowments 
-Act in the case of a religious institution and under 
.8. 92, Civil Procedure Code, in the case of other 
charitable trusts, Hamanathan Chetty v. Murugappa 
Chetty (10), Thandavaraya Pillai v. Shunmugam 
Pillai (li), Sri Raman Lalji v, Sri Gopal Lalji 
(12) and Alasinga Bhattar v. Venkatasundarsana 
Bhattar (13), relied on, Jp. 693, col. 2; p. 694, col, 1] 

C. A. against the decree of the Sub-Judge, 
Trichinopoly, in O, 8S. No. 16 of 1929. 
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Mr. S. Ramaswamy Iyer, for the Appel+ 
lants. 

- Messrs. T. V. Muthukrishna Iyer and K. 
G. Srinivasa Iyer, for the Respondents. 

Stodart, J. — Plaintiffs are the appel- 
lants. Their grandfather Ramachar had 
three sons. In 1891 he died leaving a will 
in which he founded a religious trust and 
appointed his second son Venkatasubba- 
Tayar to carry out its objects, namely the 
building of a temple, the instailation in it 
of certain idols and the regular conduct of 
worship of the said idols. Venkatasubba- 
rayar died in 1924 having performed the 
duties of trustee and was succeeded by his 
three sons, defendants Nos. 1 to 3, who 
have continued jn office till 1929 when this 
suit was filed. Plaintiffs are the sons of 
the youngest son of the founder. They 
seek to be declared trustees on the ground 
that the appointment by the testator of 
Venkatasubbarayar was only for his life, 
that on Venkatasabbarayar'’s deatn in 1924 
the office became vacant and the trus- 
teeship vested in all the heirs of the 
founder, namely themselves, defendants 
Nos. 110 3 and defendants Nos, 5 and 6 
who are sons of Ramazhar's eldest son, and 
who now support the plaintiffs. The lower 
Oourt held that the appointment of Ven- 
katasubbarayar was for himself and his 
heirs. The appeal fherefore is that the 
lower Court is wrong in its interpretation 
of the will. Other questions have been 
raised but this is the principal question 
which we have to decide. The relevant 
clauses of the will are: 

“I have set apart the undermentioned lands for 
charity; for the cost of building Hanumanthara- 
yan's temple; for the worship and the daily upkeep 
of the same, For the purpose of conducting this 


charity my second son, Venkatasubbarayar, has 
been appointed to the management; 
and again 

“Whereas, I have appointed ..... Venkatasub- 
barayar, my second son as, manager to administer 
the charities out of the dedicated properties if the 
said charities be not conducted properly the lead- 
ing persons in the village shall intervene and con- 
duct the said charity properly. The Madhwas 
(testator was a Madhwa Brahmin) shall take an 
interest in the affairs of this charity and,see that 
the puja and other duties to the God are performed 
by Madhwas alone .... My sons Venkatarayar, 
Venkatasubbarayar und Venkataramanachar shall 
have no right whatever in the properties dedicated 
fo the said charities the properties given as stri- 
dhanum to my daughters and the properties set 
apart for the puja of Lakshiminarayanaswami and 
Hanumuntarayaswam,” 


Appellants’ case briefly is that according 
tothe law as establisned by the leading 
cases of the High Oourts in India the 
appointment of a irustee without indicat- 
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ing how the trust is to devolve after his 
death confers on him a trusteeship only for 
life. It will be necessary therefore for us to 
examine the au:bority cited in support of 
this proposition. The learned Subordinate 
Judge in construing the will observes that 
if the testator had wished his eldest and 
youngest sene to participate in the manage- 
ment of the trust after Venkatasubba- 
rayar's death he might well have made a 
provision to that effect in the will itself. 
We might add that he might also have 
made a similar provision in favour of his 
existing grandsons, the present defendants 
‘Nos. 5 and 6—then aged 12 and 7 respec- 
tively — since in the natural course they 
‘were likely to survive their uncle. We 
think these omissions do lend support to the 
inference that the testator intended the 
heirs of Venkatasubbarayar to be bis suc- 
cessors in the office of trustee. Moreover 
in the classe in which the testator makes 
provision for the conduct of the trust in 
the event of Venkatasubbarayar’s miscon- 
duct, the omission of testator’s eldest and 
youngest scns is, wethink, significant. The 
duty of intervention is caston the leading 
men of the village: It may be inferred that 
if the testator had intended his two other 
sons to be trustees on Venkatasubbarayar's 
death he would have thought them fit to 
supersede Venkatasubbarayar in the event 
of the latters’ misconduct. If however the 
wi.l as it stands creates a lawful and well 
recognized mode of devolution we are not 
at liberty to draw these inferences. The 
testator must be held to have intended the 
legal effect of his words. 

It may also be surmised that on Venkata- 
subbarayar's death plaintiff No. 1 and 
defendant No. 5 at least were not very certain 
of their right to succeed him in the office of 
trustee. For plaintiff No. 1, within six weeks 
of Venkatasubbarayar’s death, set up an 
alleged will, Ex. H, in which Venkatasubba- 
rayar is made to appoint his nephews as 
well as his own sons to be trustees after 
his death. Defendant No.5 appears as an 
attestor of this will. Plaintiff No.1 sent it 
tothe Oollector for safe custody—a novel 
method of publishing it— but after that no 
‘one has attempted to enforce its terms up 
to the time of this suit when it is put 
forward by plaintifis in support of théir 
case. The lower Uourt has found it to be 
a forgery and that decision has not been 
appealed against. If plaintiff No. 1 and 
defendant No. 5 thought that they had a 
clear right to share in tae trusteaship why 
did taney fabricate this will? It remains to 
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examine the cases which the appellants 
have cited in support of their case. 
Raj Krishan Dey v. Bepin Behari Dey (1), 
cited in the lower Court and also before us, 
does not in our opinion help the appellants. 
The trust there was founded by the mem- 
bers of a Hindu family at the time of parti- 
tion. In the partition deed and in a trust 
deed drawn up 12 years later there were 
provisions which showed that the family as 
a body intended to return control of the 
trust. Nor was it contended by any party to 
the suit that after the death of the shebatt 
who was first appointed, the office devolved 
on his heirs. So far as we can see that case 
is only relevant to the present discussion 
because it reiterates a rule laid down in 


1890 by the Judicial Committee in 
Gossami Sri Gridharji v. Romanlalji 
Gossami (2), which is ; 


“According to Hindu Law, when the worship of a 
Thakur has been founded, the office of shebait is 
held to be vested in the heirs of the founder, in 
default of evidence that he has disposed of it 
otherwise, or there has been some usage, course of 
dealing or some circumstances showing a different 
mode of devolution ; See p. 20* of the report" i 

Another case cited here on appellants 
behalf is Sital Das Babaji v. Pratap Chan- 
dra Sarma (3). There the rule is laid down 
that when the established line of succession 
fails the management of the trust reverts to 
the representatives of the founder. See 
p. 12t of tke report : 

“The representatives of the founder have from 
1813 exercised control direct or indirect over the 
‘management of the endowment and it is difficult 
to appreciate how it can seriously be contegdéd 
that they have no right to intervene when -it is 
found that the succession to the office of trustes 
has wholly failed.” : 

According to the frst of these cases 
therefore the trusteeship vests in the foun- 
ders heirs when the mode of its devolution 
has not been laid down by its founder and 
is not governed by some usage or course of 
dealing. According to the second case the 
trusteeship vests in the founder's heirs 
when the mode of devolution prescribed ‘by 
the founder fails by reason of the line of 
succession dying out. Kunjamani Dasi v. 
‘Nekunja Behari (4), is an example of the 
first rule. The testator left the property 
to the idol appointing as executors 1N suc- 
cession his widow, his youngest sm, and 
lastly an elder son Brojendra. He did 
not provide for the devolution of the 

(1) 40 O 251; 18 Ind. Oas. 961; 17 O L J 189 

(2) 17 O 3; 16 IA 137; 5 Sar. 350 (P 0) 


3) 11 CL J 2; 3 Ind. Oas. 403. 3 
2 22 O L J 404; 32 Ind. Oas. 823; AIR 1916 Cal. 





*Page of 17 C—[Hd.] 
` Page of 11 O L J—lEd.] 
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‘office after Brojendra's death. The Calcutta 
High Court held that on that event the 
trusteeship vested in the founder's heirs. 
But the question in ths case now under 
appeal is whether in appointing his son to 
the office, though he did not make any 
‘express provision for the succession after 
that one’s death, the testator must be held to 
have prescribed a line of succession in that 
son and his heirs. Learned Counsel for the 
‘respondent contends that this is the proper 
interpretation of the will and that his view 
is fortified by the decisions of the Privy 
Council. We think he is right. Sethura- 
maswamiar v. Meruswamiar (5), dealt with 
the case of a grant for charitable pur- 
poses by the then Rajah of Tanjore to 
this family priest. Plaintiff was one of the 
natural heirs of the last Guru and he claim- 
ed to be entitled as such to participate in 
the management of the charities. The Judi- 
cial Committee held that haying regard to 
the nature of the charity and the manner 
in which the office of trustee was dealt with 
by the British Government on the cessa- 
tion of the Tanjore Raj, the grant devolved 
on that one of the heirs who was the holder 
of the priestly office for the time being. It 
is clear that the Judicial Committee would 
‘have decided in the plaintiffs’ favour, if it 
‘had not felt compelled to construe the 
grant in the sense stated. It sets out first 
the general proposition in the following 
words ; 

. “With regard to what are called private charities 
such as endowments for the support of the family 
idol, the law as laid down by various decisions in 
India and apparently accepted in one case by the 
Privy Oouncil, Remanatha Chetty v. Murugappa 
Chetty (6), is that if there is no contrary provision in 


the original grant the right of manegement passes 
tothe natural heirs of the original grantee,” 

Then the Committee states briefly its 
reason for not applying this rule to the case 
before it: 

“The devolution of the management to the heirs of 
the original donee was inconsistent with the purpose 
of the founder when he created the endowments.” 

Itis contended for- the appellant that 
this was a case where the endownment had 
already descended from father to son several 
times and was admittedly hereditary. But 
there is no doubt that the Privy Council 
were considering the terms of the original 
rant which was “to my royal priest 
Sethubhaswami,” We would observe 
paranthetically that the expression “‘pri- 

(5) 41 M 296; 43 Ind. Cas. 806; A I R 1917 P O 190; 
451A1;7L W 22; 4PLWO91,; 3ML J 130; 16A 
L J 113; 27 O.L J 231; 22 O W-N 457; 20 Bom. L R514 


(PO) 
( (6) 29 M 963; 33IA 139; 16 M L J 265; 100 WN 
825; 3 A L J 707; 8 Bom. L- R498;4 O LJ 1891 M 
L T 327 (P 0.) 
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vate charity” in the passage first quoted 
above means acharity founded by a private 
person. Ramanathan Chetty v. Murugappa — 
Chetty 6), cited by the Privy Council as an 
example of such an endowment, relates to 
t.e founding of apublic temple asin the 
case we are now considering. Itis reported 
in Ramanathan Chetty v. Murugppa Chetty 
(6). Taen there is the case, Tripuari Pal 
v Jagat Tarini Dasi (i), then which nothing 
could be more decisive against the appel- 
lants’ case. As here, the trust was founded 
by a will; as here the testator provided 
that his son should be shebazt (though not 
before attaining his majority); and, as 
here, the testator made no provision for the 
devolution of the office in succession to his 


son. It was held in the High Court of 
Oaleutta that : 


“The will nowhere gives the son an absolute right 
to the shebaitship on attaining majority. We consi- 
der that hehad only under the willa right to the 
shebaitship for his life.” : 

In the Judicial Committee the judgment 


“Their Lorships are of opinion that the decision 
of the High Oourt cannot be supported, There is 


in their Lordships’ view an absolute gift of the she- 
baitship to the son, Mukunda Murari Pal.” 

The plaintiff in that suit was the son 
of Mukunda Murari Pal, and he claimed 
to be entitled on the death of his father, 
and his claim succeeded. ‘The case 
of Kunjamani Dasi v, Nekunja Behari 
(4), in the Calcutta High Court 
was decided after the foregoing de- 
cision in the Privy Council but the learned 
Judges who decided it did notin terms 
explain how the facta before them differed 
from the facts in Tripuari Pal v, Jagat 
Tarini Dasi (7). There is obviously a 
difference. Tne succession prescribed was 
to the testator's widow, then to his youngest 
son and lastly to an elder son Brojendra. 
Nothing was said aa tothe succession on 
Brojendra’s death. And the learned Judges 
who decided the case held that on that 
event the shebaitship vested in the heirs of 
the testator. At the end of their judg- 
ment however referring to Tripuari Pal v. 
Jagat Tarini Dasi (7), they observed : 

“Precisely the same result follows if we hold, on the 
authority in Tripuari Palv. Jagat Tarini Dasi (7), 
that the shebaitship vested absolutely in Brojendra 
and on his death devolved on his heirs, namely hia 
fcur surviving brothers”. 

For, it so happened that the heirs of 
Brojendra were also the heirsof the foun- 
der. Learned Counsel for the appellant 
has also relied on certain observations 

(7) 46 O 274; 17 Ind, Cas, 696; 40 I A 37; 17 O 
L 3 159; 170 WN145; 13M L T 1; (1913) M W 
N 34; 15 Bom, L R 72 (PO) ii 
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made by a Bench of this Court in Venkata. 
raya Prabhu v Vasudeva Prabhu (8). By a 
compromise ina partition suit which was 
embodied in the decree two brothers 
Upendra and Ramakrishna set apart some 
properties for religious purposes and agreed 
that Ramakrishna was to be the trustee. 
In the event of his misconduct, it was pres- 
cribed that the younger brother Upendra 
should take possession of the endowed pro- 
perty and perform the duties of the trust 
and moreover that he was at liberty todo 
this by way of execution of the decree 
itself. Ramakrishna made default and 
Upendra proceeded in execution to recover 
the properties. Before he had ‘completely 
done sohe died. But before he died he 
executed atrust deed and a will in favour 
of his son Venkatarayya appointing him 
trustee and empowering him ‘to continue 
the execution. On an application in execu- 


tion by Venkatarayya the Courts held that. 


he was not entitled to be trustee and not 
entitled as such to proceed with the exe- 
cution. In the course of that decision 
Kanaran wani Sastri and Wallace, JJ. 
said : f 

“The general rule of law is that the founder of a 
trust or „his heirs have got the right to appoint 
trustees in case of failure of trustees, or where the 
deed of trust does not make provision for the 
appointment of trustees to succeed the incumbent 
mentioned in the deed.” ‘ 


. Stress is laid by learned Counsel for the 
appellants on the last clause. But the res- 
pondent’s case is that where the deed con- 
fers the trusteeship on the founder's son 
without further words, it does, by 
implication, make provision for the appoint- 
ment of trustees to succeed him. It confers 
the office on his heirs after him. The 
strongest case relied on for the appellants is 
Gopal Lal Sett v. Purnachandra Basak (9). 

„A Hindu testatrix appointed her grandson 
Udoy Chand to perform the worship of an 
ancestral idol out of the income of certain 
Government securites, and the worship of 
another ancestral idol out of the income of 
a certain garden, purchased in the idol’s 
name and of two ho:ses which by the will 
were gifted to Udoy Chand himself. Their 
Lordships of the Privy Council held that 
the will was most obscure but agreed with 
the Oaleutta High Court that no heritable 
shebaitship was established by it. There 
is no indication in this judgment that the 


- (8) AIR 1928 Mad, 897; 108 Ind. ; (19 
wow a 08 Ind. Cas 294; (1926) 
(9) AI R 1922 PO 253; 67 Ind. Oas. 561; 49 I A 
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facts were regarded as the same as the facts 
in Tripuart Pal v. Jagat Tarini Dasi (7) 
or that the rule laid down in that case was 
intended to be modified. All we can say 
is that without knowing more of the details 
of the will by which the trust was founded 
and of the reasons which induced the Oal- 
cutta High Court to interpret that will in 
the way it did,-we are unable to hold that 
this case helps the appellants. We do not 
think it necessary to refer to.the other 
cases which with considerable learning 
have been expounded by learned Counsel 
on both sides. On tha merits we think this 
appeal must fail. The appointment of 
Venkatasubbarayar amounted to a grant 
of a heritable trusteeship. 

Before concluding there are some other 
‘points of the lower Court's decision which 
we must briefly notice. Plaintiffs in addi- 
tion to the main relief, namely the declara- 
tion of their right, prayed that a scheme 
should be framed for the future management 
of the trust and that defendants Nos. 1 to3 
might be directed to render account of their 
Meanagement. But these latter reliefs 
cannot be obtained in an ordinary suit 
since the suit temple is governed by the 
Madras Hindu Religious Endowments Act. 
Section 73 of that Act sub-s (3) provides 
that no suit in respect of the administration 
or management of a religious endowment 
shall be instituted except as provided by 
this Act. And under sut-s, (1) it is:the 
Hindo Religious Endowment Board itself 
or some person having interest and having 
obtained the Board's consent who is com- 
petent to institute a suit to obtain a decree 
directing accounts and inquiries. As for 
the framing of a scheme of management 
that is governed by ss. 62 and 63 ofthe 
Act. Nevertheless it is contended by learo- 
ed Counsel for the appellants that in ‘a 
private suit for the office of trustee the 
plaintif can obtain a decree settling a 
scheme so long as the scheme involves only 
the method ip which the plaintiff is ts enjoy 
the office along with existing trustees. It 
is urged that itis the practice in such 
eases for the Oourt to institute a 
system of rotation. We do not admit the 
existence of any such practice. To 
prescribe a scheme by which the existing 
trustees should be deprived of their office 
if only for a time is not within the com- 
petence of a Civil Court in its ordinary 
jurisdiction. A trustee can be removed 
only by asuit unders. 73, Hindu Religious 
Endowments Act. Before that Act he 
could be removed only by a suit brought 


894 
under the provisions of s. 92, Civil Procedure 
Ccde. See Ramanathan Chetty v. Muruçappa 
Chetty (10:) 

“The view that one of several co-trustees is not 
entitled toask a Court to partition the duties of the 
trust between himself and his co-trustees so as to 


give him the exclusive possession and management 
for (say) six months in the year putting the other 


trustees entirely aside....isoneto which no excep- 
tion can be taken.” 
See also Thandaaraya Pillai v. 


Shunmug-m Pillai (11) and the earlier case 
in Sri Raman Lalji v. Sri Gopal Lalji (12) 
which’ are direct authorities on the point. 
The Court however will recognize and 
enforce a system of rotation which by the 
consent of co trustees has been in force for 
many years. See again Ramanathan Chetty 
v. Murugappa Chetty (10, and also the recent 
case in Alasinga Bhatta v. Venkatasudar- 
sana Bhattar: (13) But where no system 


-of rotation exists the Only course open to 


a ec-trustes 


who wishes to have one 
established is to proceed under the provi- 
sions of the Hindu Religious Endowments 
Act in the case of a religious institution and 
under s. 92, Civil Procedure Code, in the 
case of other charitable trusts. Lastly we 
would obeerve that one finding of the lower 
Court is wreng.. It held that the suit was 
barred by s. 73, Hindu Religious Endow- 


:wents Act as it was a suit for the appoint- 


ment of additional trustees. It is not a 


‘suit of that nature. This finding is not 


‘supported by . learned Oounsel for 


the 


:respondent. In the result the appeal is 
- dismissed with costs of respondents Nos. 1 
-to 4. 


“ND. Appeal dismissed. 


` (10) 27M 192; 13 M LJ 341, 

13) 32M 167; 2 Ind. Oas. 341; 19 M LJ 59, 

12) 19 A 428; A W N (1897) 103. 

(13) 70 M L J 424; 164 Ind. Cas, 82; A I R 1936 Mad. 
294; 43 L W 614; (1936)M WN585; 9 RM 91. 
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LAHORE HIGH COURT 
Criminal Appeal No. 814 of 1938 
October 27, 1938 
Youno, O. J. AND BLACKER, J. 
BUTA SINGH— COoNVIOT—APPELLANT 
versus 
EMPEROR—Opposite Party 
Penal Code (Act XLV of 1860), s. 302 — Accused 


* found concealing in reeds when arrested— Recovery of 


blood-stained shart and sua from him—No evidence as 


` to.extent of blood-stains on shirt—No evidence that sua 


was used by him—Such 
warrant his conviction. 

Where the only evidence against an accused charged 
with murder is the evidence of the recovery of the 


evidence ta not sufficient to 


‘blood-etained shirt and the blood-stained sua and the 
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fact that he concealed himself in the reeds at the 
time of his arrest, such evidenceis inconclusive. 
Where there isnothing onthe record as to the extent 
of the blood-stains on the shirt it.is impossible to 
judge whether they were caused in committing a 
murder or were obtained by the accused in the course 
of his ordinary pursuits. The mere recovery of a 
blood-stained sua is not sufficient to fix the guilt upon 
the accused. The mere fact that he produced it 
does not necessarily mean that it was he who used it. 
His hiding to avoid arrest is by itself a circum- 
stance which creates no morethan a suspicion against 
him. Theaccused cannot therefore be convicted of 
murder upon such evidence. 


Mr. Gian Chand, for the Appellant. 


Mr. Jhanda Singh for the Advccate- 
General, for the Crown. 
Biacker, J.—Buta Singh of Mauza 


Lohar has been sentenced to death by the 
Additional Sessions Judge of Amritsar under 
s. 302, Indian Penal Code, for the murder of 
one Sundar Singh at Mauza Lohar on May . 
10, 1938. He has appealed against the con- 
viction and sentence and the questicn of the 
confirmaticn of the death sentence is also 
The story for the prosecution is 
that Sundar Singh, the deceased and Thakar 
Singh on the one hand and their first 
cousins Buta Singh and Jaila, sons of Ganga 
Singh, and Bachan Singh, son of Bela Singh 
on the other were at loggerheads cn account 
of the partition of a shamtlat kikar tree. 
There was also trouble about water. On 
the night of the occurrence, Sundar Singh, 
deceased, went to irrigate his fields after 
sunset and he asked his brother Thakar 
Singh to stay up until his return. At 3-30 
in the morning Bachan Singh, who was 
accused in the lower Court but was acquit- 
ted, came to him and told him that his 
brother had been beaten by Buta Singh 
and Jaila. Thakar Singh rushed to the 
spot and found his brother still alive. His 
brother told him that he had been wounded 
by Buta Singh with a sua and by Jaila 
with a spade and that Bachan Singh had 
also attempted to strangle him. The impli- 
cation of Bachan Singh makes the dying 
declaration of very doubtful value. His 
name is not taken as a murderer by any- 
one else, and he did not act like a murderer. 
He appears to have given every assistance 
to Thakar Singh in caring for his wounded 
brother and helped to take him on a char- 
poy to the village school where first-aid was 
administered by one of the schcolmasters, 
Gurdit Singh. Sundar Singh was taken to 
tbe hospital and reached. there about 9a. m. 
but expired almost immediately upon his 
arrival. The Police reached the village at 
2-30 pr. m. and started investigation. The 
evidence produced for the prosecution is 
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that of Thakar Singh which has already 
been outlined and of three other witnesses, 
Sodagar Singh, a Zaildar-Ujagar Singh and 
one Mit Singh. There is also some evidence 
by mester Gurdit Singh which is not really 
of great importance in the case. Mit Singh 
is condemned by his inconsistency and the 
learned Public Prosecutor has frankly con- 
ceded before us that he placed no reliance 
upon him. There is also some evidence by 
the Sub-Inspector as to recoveries of a 
blood-stained shirt from the person of Buta 
Singh and the production by him of a 
blood-stained sua. There is also evidence 
that he was arrested next day concealing 
himself in some reeds near the village. The 
important evidence, however, upon which 
the case succeeds or fails is that of S idagar 
Singh and the Zaildar. Sodagar Singh lives 
outside the village in a kutia which the 
plan shows to be 1865 feet from the scene 
of the occurrence. He wishes the Court to 
believe that in the middle of the night he 
was woken up by a row and that he 
reached there in time to see the details of 
the assault. It is very difficult for us to 
accept this position of the witness as in 
any way probable or credible. It is just 
Possible that at that distance at night he 
may have heard the outcries but we must 
refuse to believe that he could have travell- 
ed over 600 yards in time to see the details 
of the occurrence and identify the assail- 
ants in the night which though moonlit was 
admittedly cloudy. 

There is another circumstance about this 
witness which creates a certain amount of 
doubt as to his bona fides and that is that 
at the time the investigation started he 
was actually in Police custody on suspicion 
of having stolen a mare. He admitted on 
August 17, 1938, over three months after 
the offence that he had not been vet chal- 
laned for this offence. It may be that the 
reason why he has not been challaned is 
that he has been found to be innocent but 
there 18 no evidence about this and this 
suspicious fact taken in conjunction with 
the impossibility of believing’ a story that 
he tells forces us to the conclusion that he 
18 & Witness on whom no reliance whatever 
can be placed. The next evidenze is that of 
the Zaildar. If this evidence were good it 
would, coupled with the recoveries, be suffi- 
cient to prove the guilt of Buta Singh. His 
evidence is that he met Buta Singh in the 
Morning. Buta Singh told him that he and 
J aila had had a quarrel with the deceased 
at night over water but that the injuries 
inflicted were not at all serious. He also, 
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according to the evidence given by this 
witness in Court, stated that he himself 
had not used the sua. This admission—for 
it does not anount to a confession—may 
have been a valuable piece of evidence 
against Buta Singa taken in conjunction 
with the recovery from him of a blood- 
stained shirt and a sua and the fact that 
he abseonded and concealed in. the reeds to 
avoid arrest but unfortuaately for the pro- 
secultion we are unable to regard this wit- 
ness as wholly satisfactory. According to 
him the accused in his admission stated 
that Sodagar Singh had been an eye-wit- 
ness. This we find difficult to believe but 
what is more important is that before the 
committing Magistrate this witness admit- 
ted an incident which would give him some 
reason to be on bad terms with Buta Singh. 
Questioned about this at the trial, he 
denied the incident and denied having made 
the statement. Had he admitted the inci- 
dent, it might have been said that it was 
not one which would have led to the inevi- 
table conclusion that he was a prejudiced 
witness. But the fact that he has chosen to 
commit what we must regard as deliberate 
perjury on a point which cannot be said to 
be immaterial, causes us to regard his evi- 
dence with a considerable distrust. 

There is another matter in his evidence 
which does not decrease this distrust, that 
is, his admission that no attempt was 
made to arrest Buta Singh on that day. It 
appears to us to beclear beyond any doubt 
that if he had been examined by the Police 
as undoubtedly he was and had given this 
statement to the Police at the earliest pos- 
sible opportunity, the Police could not have 
failed to have made some effort to appre- 
hend Buta Singh. This therefore is evi- 
dencs on which we find ourselves unable to 
tely. That being the case, the only evidence 
left is the evidence of the recovery of the 
blood-stained shirt and the blood-stained 
sua and the fact that Buta Singh conceal- 
ed himself if the reeds. ‘This appears to be 
inconclusive. Taere is nothing on the 
record as to the extent of the blood-s‘aius 
on the shirt and in the absence of such evi- 
dence it is impossible to judge whether 
they were caused in committiug a murder 
or were obtained by the appellant in the 
course of his ordinary pursuit. The blood- 
stained sua is a more important piece of 
evidence but it cannot be said that its 
mere recovery is sufficient to fix the guilt 
upon the appellant. The mere fact that he 
produced it does not necessarily mean that 
it was he who used it H s hiding to avoid 
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arrest is by.itself a circumstance which 
creates no more than a suspicion against 
him. That being so, in our opinion this is a 
conviction-which cannot be upheld on the 
evidence beforeus. We accordingly accept 
the appeal of Buta Singh and direct that he 
be acquitted. 


8. ; Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Second Civil Appeal No. 33 of 1935 
July 19, 1938 
Davis, J. C. AND Weston, J. 
DHERUMAL NAMOMAL—APPELLANT 
' f versus 
'TEJUMAL JHAMANDAS AND OTAERS — 


RESPONDENTS 

Dekkhan Agriculturists’ Relief Act (XVII of 1879), 
s.. 21—-Compromise decree providing that judgment- 
debtor would not raise plea of agricultural status, 
in execution—Such plea, if can be raised in execu- 
tion. 

It'is open to an agriculturist to plead his status in 
execution. Immunity from arrest accrues from his 
status at the time arrest is sought and even if he was 
not an agriculturist at the timeof the decree, he may 
very well be an agriculturist at the time the decree 
is sought to be executed. In the second place although 
the decree cannot be modified at the instance of the 
judgment-debtor who consented to it, itis another thing 
to say that it must be executed in a mode contemplated 
by it, whether that mode is in accordance with or is 
contrary to law. 

A decree was. passed on a compromise which con- 
tained the following passage: “Defendants are not 
agriculturiste nor will they raise a plea of being 
agriculturists in any execution proceedings of this 
decree; and if they doso it will be deemed to be 

- invalid”. The execution ofthe decree was sought by 
arrest of one of the judgment-debtors. He pleaded 
agriouliura: status and consequent immunity from 
arrest: 
` Held, that it was open to the judgment-debtor to 
raise in execution the plea of agricultural status 
inspite of the provisions contained in the decree. 
Shankerlal Banstlal v. Raghunathdas Anandram (1), 
relied on. , 

5. O0. A. against an order of the Assistant 
Judge, Larkana, dated May 25, 1935. 

Mr. Manghanmal Bhojraj, for the Appel- 
lants. 

Weston, J.—This second appsal raises 
‘only one point. 
the judgment-debtors in Suit No. 3330 of 
1932 in the Court of the Joint Sub-Judge, 
Larkana, The decree was passed on a com: 
promise which contained the following 
passage ' 

“Defendants are not agriculturists nor will they 
raise a plea of being agriculturists in any execu- 


tion proceedings of this decree and if they do so 
jt will be deemed to be invalid, " 


It appears wnat the execution was sought 
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by arrest of the appellant, who is .one of 
the three judgment-debtors in this suit. He 
pleaded agricultural status and consequent 
immunity from arrest. The lower Oourt 
held that in view of the provision in the 
decree recited above, it was not now open 
to him to raise this plea of agricultural 
status. In appeal this order was confirmed 
by the District Court, Larkana, and it now 
comes in second appeal. The réasoning fol- 
lowed by the learned Assistant Judge is 
that the executing Oourt has no power to 


` go behind the decree, or in other words that 


it cannot entertain any objection ag to the 
legality or correctness of the decree.. In 
this statement the learned Assistant Judge 
is correct, but he bas not considered two 
aspects of the matters before him. In the 
first place it is open to an agriculturist to 
plead his status in execution. Immunity 
from arrest accrues from his status at the 
time arrest is sought and even if he was not 
an agriculturist at the time of the deeree, 
he may very well be an agriculturist at 
the time the decree is sought to be exe- 
cuted. In the second place although the 
decrees cannot be modified at the instance 
of the judgment-debtor who consented to it 
itis another thing to say that it must be 
executed in a mode contemplated by it, 
whether that mods is in accordance with 
or is contrary to law. The law is definite 
that an agriculturist is immuns from arrest. 
The point also is covered by authority 
in Shankerlal Bansilal v. Raghunathdas 
Anandram (1) decided after the order of the 
Subordinate Judge was passed in the 
matter now before us. In this Bombay case 
the same point arose and the conclusion is 
summarized in the following paragraph 

“This being so, thera is ample authority for 
holding that its mandatory provisions, such as the 
one contained in s. 21, cannot be whittled away 
by any agreement between a proved agriculturist 
and his creditor; for the effect of holding other- 
wise would be to allow what the statute forbids on 
grounds of public policy—that the arrest of an agri- 
culturist judgment-debtor in execution of a money 
decree, and to afford an easy means of evading, 
what was intended to be enforced, in suits between 
parties like those in the present case," 

With this view of the matter we are in 
agreement and we hold therefore that the 
lower Courts were wrong in deciding that 
itis not open to the present appellant to 
raise in execution this plea of agricultural 
status. We must allow the appeal and re- 
mand the case to the original Court in 
order that parties may have an opportunity 
of leading evidence and obtaining the deci- 


(1) A IR 1935 Bom, 433; 160 Ind. Oas. 38; 37 Bom. L 
R778; 8RB 245. 
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. gion upon this plea raised. The decree- 
holders have not appeared before us and we 
order that costs of the appellant shall be 
costs in the cause. 

£. Appeal allowed. 


LAHORE HIGH COURT 
Execution First Appeal No. 85 of 1938 
October 26, 1938 
Datrp SINGH, J. 

LLOYDS BANK, Lrp., LAHORE, Daceuz- 
HOLDER AND ANOTARB—REOBIVER 
APPELLANTS 

< versus 

Uusammat REHMAT BIBI—Jupeuent- 

DEBTOR—RE3PONDENT 

Civil Procedure Code (Act V of 1908), s. 47— 
Mortgage decree—Objection by legal representative 
of judgment-debtor based on his own right, to sale 
or to delivery of possession, can be dealt with 
under s. 41. 

In the case of a money decree when the legal 
representative raises an objection to the sale of 
property based on his own right, such objection 
can be dealt with properly, only under s. 47, 
Oivil Procedure Code, and a separate suit is 
barred. The same procedure should be followed 
in the case of a mortgage decree. No incon- 
venience results and no real difficulty arises by 
reason of the form of the decree because though 
it would bind the legal representative as such it 
does not bind the legal representative who is assert- 
ing his own distinctive right as apart from the 
right of the judgment-debtor whose legal repre- 
sentative heis. Aisha v. Jawahir Mal (5), relied 
on, Fazal Ilahi v, Firm R. B. Sabel & Co. (1), 
Ganesh Prosad v. Sakhina Bibi (2), Rajah of 
Karvetnigar v. Prayag Dossji (3) and Deephotts v. 
Peters (4), explained. 


Ex. F. A. from an order of the 
Senior Sub-Judge, Lahore, dated March 1, 
1938. 


Messrs. J; N. Aggarwal 
Singh, for the Appellants, 

Mr. Abdul Aziz, for the Respondent, 

Judgment.—The facts of this case are 
sufficiently stated in the order of the 
Letters Patent Bench and need not be 
Tecapitulated here. The question arising 
for decision now is whether the Court had 
jurisdiction to hear and decide the appli- 
cation under s. 47, Civil Procedure Code, or 
any other section of the Civil Procedure 
Code. The learned Counsel for the ap- 
pellants contends on the authority of Fazal 
Ilahi v, Firm K, B. Sabel & Co. (1), Ganesh 
Prosad v Sakhina Bibi, 14 Ind. Oas. 7 (2), a 
Calcutta ruling, Rajah of Karvetnagar v. 


and Kartar 


(1) AT R1935 Lah, 549; 160 Ind. Oas. 789; 37 P 
LR 123; 8 R L 612 (1). 
(2) 14 Ind, Oas, 7, 
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Prayag Dossji (3), and Dzephotts v. Peters 
(4), tnat in tne case of a mortgage decree 
as distinct from.a money decree if the legal 
representative of the judgment-debtor 
wishes to raise any objection concerning 
his rights in the property the matter is 
one which cannot be raised in execu- 
tion butcan be raised in as:parate suit. 
On the other hand the learned Counsel 
for the respondent contends on the autho- 
rity of Aisha v Jawahir Mal (5), that the 
matter can be raised in execution proceed= 
ings. In tLe first place I point out that ia 
this particular case the objection raised 
by the legal representative, the widow, is 
not to sale but to delivery of possession to 
the Receiver. In Deephotts v. Peters (4), it 
was expressly pointed out that the ques- 
tion of possession can be reised in execu- 
tion prceceedings subsequent to the sale 
and I do not see if this is correct why the 
objection to delivery cf possession could 
not be raised in execution proceedings 
prior to the sale. The reasoning on ‘which 
the relings supporting the appellant pru- 
ceed is that as the decree directed sale 
of the property therefore the party raising 
the objection would be setting aside the 
decree and therefore cannot do s0 in 
execution proceedings. But as the decree 
has only directed sale and not raised the 
question of possession at all this reasoning 
would nost apply to the facts of this case, 
Further l am unable to see any real distinc- 
tion between the case of a money decree 
and a mortgage decree. Itistrue that the 
decree has directed the sale of property in 
the mortgage decree but this decree is final 
only between the parties to the suit and 
the legal representative who wishes to 
raise an objection to the sale in her own 
right does not appear to me tobe bound by 
the decree in the same way as a party is. 
The questicn therefore is purely one of 
procedure, It is conceded on all hands 
that in the case of a money decree when 
the legal representative wWises an objection 
to the sale of property based on her own 
right such objection can be dealt with and 
is properly dealt with only under s. 47 
and useparate suit is barred. [am unable 
to see why the same procedure should not 
be followed in the case of a mortgage 
decree. No inconvenience results and no 
real difficulty arises by reason of the form 
of the decree because as pointed out 


(3) 32 M = 2 Ind. Cas, 18; 19M LJ 401, 


Bi RIRIH L h. 762; 127 Ind. G ; 
ah, ; 127 Ind. Cas. 12; Ind. Rul, 
(1930) Lah. 712, bh N pa 
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. though it would bind the legal representa- 
tive as" such. it does not bind the legal 
representative who is asserting his own 
distinctive right as apart from the right of 


, tke judgmen‘-debtor whose legal represen- 


a 


tative he is I would therefore uphold the 


- decision of the Court below and dismiss 


. this appeal 


with costs. As the point 


. however, is difficult and the rulings are 


. Order under 3.112, how f 


conflicting I would allow a Letters Patent 
appeal in the matter if applied for. 


D. Appeal dismissed. 
SIND JUDICIAL COMMIS- 
SIONER'S COURT 
Criminal Revision Application No. 289 
of 1938 


November 21, 1938 
Davis, J. O. AND Weston, J. 
Srimatti JASODA LEKHRAJ AND 
OTHERS~APPLICANTS 
versus 


EMPEROR—Oppositz Party 

Criminal Procedure Code (Act V of 1898), ss. 112, 
439, 107, 144—Magistrate applying powers under s. 119 
equally to wrong-doer as well as wronged—Inter- 
ference in revision—S, 107, applicability—If can be 
applied against wronged—Magistrate, whether can 
take action under 3.107 to prevent lawful acts resulting 
in breach of peace owing to wrongful acts of othera 
ar can exceed informa- 


_ tion given under 3. 107—In order under 8, 144 


Magistrate's action should be directed against wrong- 


_ doers than wronged. 


_the Criminal Procedure Code. 


The Judicial Oommissioner’s Court is always . 


interfere in the case of 
the preventive sections of 
These orders are 
Jargely of an administrative nature; they are con- 


‘very unwilling to 
orders passed under 


‘cerned withthe maintenance ofthe public peace 


‘the best position to know; 


andthe prevention of breaches of the public peace 
for the maintenance of which the District Magis- 
trate is responsible, and the needs of which he, as 
the responsible officer on the spot, is presumably in 
but these ordérg, 
though largely of an administrative nature, have 


: 8 legal basis, and if it is clear that an order under 


s. 112, Criminal Procedure Code, has no legal basis, 
and that the District Magistrate has proceeded 
upon a wrong legal principle applying equally to 
the wrong-doers as well as to the wronged the wide 


. powers conferred upon him by the law for the 
- restraint of the wrong doers and for the protection 


“ Court is bound to interfere. 


pss 


the wronged, the Judicial Commissioner's 
[p. 699, col. 1.) 

- The word “wrongful” ins. 107, Criminal Proce- 
dure Code, must mean something more than wrong- 
ful in the opinion of the District Magistrate, and 


‘wrongful. act must mean some act wrongful 


of 


“ according to some law. Section 107, Oriminal Proce- 
- dure Oode, cannot be intended to authorize a Magia- 


trate totake action to prevent lawful acts which may 
result in-& breach of the:peace because of the wrong- 
ful or unlawful acts of others. Section 107is intended 


. to be-applied against the: wrong-doers and not also 


against the wronged, It was never the intention 
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of the section that the wrong-doers and the wrong- 
ed should be classed together as wrong-doers and 
made the subjects of a common complaint and 
common action. “The collection or the acquiescing 
of collection of women" for the purpose of religious 
instruction, discourse or songs, the meeting together 
of men and women for a joint Setgang or meeting 
is, no offence under the law nor is the education 
of children, and the Magistrate therefore cannot 
take action to prevent such lawful act even 
if it would result in abreach of peace owing 
to the wrongful acts of others. Emperor v. 
Muhammad Yaqub (|), In re Desikachart (2), Dindayal 
Mozumdar v. Emperor (3), Khagan Chand v. Emperor 
(4), and Shadilal v, Emperor (5) relied on Beatty v. 
Gillbanks (8), applied. [p. 700, cols. 1 & 2.) 

Quaere.—It is doubtful how far an order under 
s. }12, Criminal Procedure Code, can properly exceed 
the information given under s. 107 [p. 699, col. 2.) 

Obiter.—Even in the case of an order in an 
emergency under s. 144, Criminal Procedure Code, 
the Magistrate’s action should be directed rather 
against the wrong-doers than the wronged, though the 
nature of the emergency may make it necessary for 
a time,in the public interest, to interfere with the 
lawful exercise of private rights. But, in any oase, 
the authority of Magistrates should be exercised 
in defence of rights rather than in their suppres- 
sion, in repression of illegal rather than in inter- 
ference with lawful acte. Sundaram v. The Queen 
(6) relied on. [p. 700, col. 2; p. 701, col. 1.] 


Mr. P. S. Shahani, for the Applicants, 


Mr. Partabrai D. Punwani, Advocates‘ 


General, for the Crown. 

Davis, J. C—This is an application in 
revision asking this Oourt to quash proceed- 
ings pending on an order passed by the City 
and Sub-Divisional Magistrate, Hyderabad, 
under s. 112, Criminal Procedure Code, 
calling upon the five applicants, three 
of whom are women, to show cause why 
they should not be bound down for six 
months to keep the peace and restrained 
from holding joint Satsangs or meeting 
of males and females during the pendency 
of these proceedings, It is common ground 
that the proceedings are connected with 
the activities of one of the applicants, 
Bhai Lekhraj Khubcband, who has founded 
two houses known as “Om Mandli” and 
“Om Nivas”. The applicants claim that 
the movement is entirely good; they seek 
to ameliorate the conditon of women in 
Sind, particularly in the Bhaibund com- 


_munity and to spread religious knowledge 


and its influence for good among persons 
of both sexes by means of religious dis- 
courses and Bhajans or religious songs in 
meetings known as Satsangs. In “Om 
Nivas" children of from four to twelve years 
of age are housed and fed and taught 
in the same spirit of religion as that ia 
which the parent institution of 
Mandli” is conducted. This movement as is 
the not uncommon fate of a new movement, 
met with disapproval and opposition; partie 


“Om k 


‘ 
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cularly, it is alleged, from the guardians 
and relations of the “women and girls 
and other children,” in the words of the 
complaint, under s. 107, Criminal Procedure 
Code, who went to the “Om Mandli” and 
“Om Nivas” against their wishes. This 
disapproval and opposition found expres- 
sion, it is alleged, in obstruction and 
wrongful restraint by picketers under the 
leadership of Bapo Kishincband, named 
also as a disturber of the public peace, 
with feur companions, and the five appli- 
cants in the complaint made by the City 
Police Inspector of Hyderabad under the 
orders of the District Magistrate on August 
16, 1938, 

Now, this Oourt is always very unwill- 
ing to interfere in the case of orders 
passed under tke preventive sections of 
the Criminal Procedure Code. These orders 
are largely of an administrative nature; 
they are concerned with the maintenance 
of the public peace and the prevention 
of breaches of the public peace for the 
maintenance of which the District Magistrate 
is responsible, and the needs of which 
he, as the responsible officer on the spot, 
is presumably in the best pcs:tion to know; 
but these crdera, though largely of an 
administrative nature, have a legal basis, 
and if it is clear that an order under 
s. 112 has no legal basis, and that the 
learned District Magistrate has procceded 
upon a wrong legal principle applying 
equally to the wrong-doers as well as to the 
wronged the wide powers conferred upon 
him by the law for the restraint of the wrong- 
doers and for the protection of the wronged, 
this -Court is bound to interfere, and we 
think that this isthe case here. Now an 
order under s. 112, Oriminal Procedure 
Oode, is dependent upon the provisions 
of s. 107, Criminal Procedure Oode. Section 
112 refers to a Magistrate acting under 
s. 107, and s. 107 permits a Magistrate 
to act when he is informed 

“that any person is likely to commita breach of 
the peace or disturb the public tranquillity or to 
do any wrongful act that may probably oceagion 
a breach of the peace or disturb the public tran- 
quaillity, and in the Magistrate's opinion there is 
sufficient ground for proceeding...” 

The information given to the City and 
Sub-Divisional Magistrate of Hyderabad 
is contained in a> complaint unders. 107 
given by the City Police [nspector under 
the orders of the District Magistrate, and 
the complaint is made against two sets 
of five persons. Presumahly, the District 
Magistrate considered both parties equally 
to blame, but while ıt is clear from the word- 
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ing of {he complaint itself that the picketeers 
Bapo Kishinchand and his four companiang 
can be said to be guilty of wrongful acts, 
which may probably ccsasion a breach of 
the peace and disturb the public tranquility, 
for, is is stated in the complaint or 
information that they are causicg obstruc- 
tion and wrongful restraint to persons 
visiting the “Om Nivas” and that members 
of the “Om Mandli” were prevented from 
entering the ‘Om Nivas", it is not clear 


of what wrongful acts within the meaning 


of s. 107, Criminal Procedure Code, the 
members of the “Om Mandli”, Bhai Lekhri:j 
and his four companions are guilty. Clearly 
they are not guilty of wrongful acts merely 
because they are the victims of the wrongful 
acts of others. 

The learned Advocate-General admits that 
the carrying on of Sa'sangs or meetings, 
within the “Om Mandli” and “Om Nivas" 
private properties, is nct a wrongful act, 
but he argues that Bhai Lekhraj and his 
companions in charge of the “Om Mandli” 
and “Om Nivas” are guilty of wrongful acis 
‘owing to women and girls and other children 
going there against the wishes of their guar- 
dians and other relations,” and he points to 
the order under s. 112, Criminal Procedure 
Code, passed by the learned Magistrate 
on the complaint or information under 
8. 107, Criminal Procedure Oode, in which 
the five applicants are charged that: 

“You are almost every day collecting or acquiesc- 
ing in the collection of women, girls and other 
children in the houses known as “Om Mandli" and 
“Om Nivas” or allowing them to come and stay 


there against the wishes oftheir husbands, guardians 
and other near male relatives interested in them.” 

And it is further stated: 

“That by such wrongful act you are causing euch 
unrest, enmity or resentmentin the town of Hyder- 
abad as to make or immediately likely to occasion 
disturbance of the public tranquillity and breaches 
of the public peace,” 

t is doubtful how far an order under 
s. 112, Criminal Procedure Oode, can pro- 
perly exceed the information given under 
s. 107, Criminal Pricedure O.de, but, 
presuming the District Magistrate intended 
the City rolice Inspector to say that which 
is stated as the information in the order 
under s. 112, Oriminal Procedure Code, 
it is difficult to see what wrongful act 
within the meaning of s. 107, Oriminal 
Procedure Code, the applicants are charged 
with. ‘The learned Advocate-General said 
that neither the complaint under s. 107 nor 
the order under s. 112, Criminal Procedure 
Code, are happily drafted. We agree, but 
we do not think it is through lack of 
care, Qur opinion is that the complaint 
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-and the order are carefully drafted to pul 
:the case against the applicants at its highest, 
and that. they fail to carry conviction or 
‘disclose any satisfactory cause for action 
under s. 107, Criminal Procedure Code, 
“because the section is being turned to a 
-purpose for wkich it was not intended that 
.18 to say to prevent not acts which are 
-wrongful in the eye of the law but acts 
. which are wrongful in the eyes of the District 
Magistrate: 

Now, it is clear that the word “wrongful” 
jn s. 107, Orimival Procedure Oode, must 
mean something more than wrongful in the 
opinion of the District Magistrate, and it 
` appears to us that "wrongful act” must 
mean some act wrongful according to some 
law. Section 107, Criminal Prccedure Code 
cannot be intended to auth+rize a Magistrate 
‘to take action to prevent lawful acts which 
may result in a breach of the peace because 
of the wrongful or unlawful ecta of others : 
Emperor v. Muhammad Yaqub (1), In re 
Desikachari, 25 Ind. Cas 989 (2), Dindayal 
.Mozumdar v. Emperor (3), Khazan Chand 
v. Emperor (4) and : Shadilal v. Emperor 
-(5). Clearly, the purpose of the section is 
to allowthe law abiding to follow their 
lawful avocations in peace and to prevent 
the law-breakers from. their committing 
wrongful acts. The learned Advocate- 
General was constrained to admit that 
“wrongful” in 8. 107, Criminal Procedure 
Ocde must ‘mean something wrong in law, 
but he said that althoughit could not be 
wrong in. law for adult women to attend 
.& Satsang without their husband's consent 
or even against their wishes,-yet it is clear, 
reading the complaint and order, that the 
charge is, that the five applicante committed 
some offence in tke case of the girls and 
children ; they enticed minors from the 
guardianship of their parents, that is they 
kidnapped them from lawful guardianship. 
‘There is no suggestion here that girls are 
enticed fcr immoral purposes so as to attract 
‘any ofthe provisions cf the Penal Code. 
But we think that if it were the case of 
the District Magistrate that girls and other 
children were kidnapped or enticed away, 
‘he would have said so, and, in our opinion, 
the case against the five applicants is pur- 


` (1) 82 A 571; 6 Ind, Oas 454;7A L J 649. 
z (2) 25 Ind. Gas. 989; AT R 1915 Mad. 61; 16 Cr. L 


1. 
(3) 34 0935; 11 C W N 1002; 6 Cr. LJ 230, 
(4) 7 L 482; 97 Ind. Cas. 39; A I R 1926 Lah, 
€83; 27 Or. L J 1063; 27 P L R810, 
(5) 12 L 457; 134 Ind. Cas. 585; AIR 1931 Lah. 191; 
(1931) Or. Cas, 311; 32 Cr. L J 1207; 32 PL R 138; 
Ind; Rul, (1931) Lah. 969, 4 
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posely left vague because the weakness of 
the case against them inlaw is appreciate 
ed either by the learned District Magistrate 
or his legal advisers. 

We cannot agree that “wrongful act” in 
s. 107, Criminal Procedure -Oode, covers» 
social activities otherwise lawful, of which 
the District Magistrate disapproves, and if 
we were to accept the position taken by 
the District Magistrate, a few persons of 
conservative minds and not averse to viol- 
ence could successfully obstruct any social 
movement of reform by obstructing and 
wrongfully restraining the social reformers. 
But s. 107, Oriminal Procedure Code is in- 
tended to be applied against the wrong- 
doers and not also against the wronged. It 
wag never the intention of the section that 
the wrong-doers and the wronged should 
be classed together as wrung-dcers and 
made the subjects of a common complaint 
and common action. “The collection or the 
acquiescing of collection of women” for the 
purpose of reigious instruction, discourse 
or songs, the meeling together of men and 
women for a joint Satsang or meeting is, 


so far as we know, no offence under the . 


law nor is the education of children. We 
cannot believe that if children do go and 
stay in “Om Nivas”, it is done against the 
wishes of the mothers; and the fathers 
should not require the assistance of the 
District Magistrate under Chap. VIII, Ori» 
minal Procedure Code for either the exer- 
cise Of parental or conjugal rights. The 
Guardians and Wards Act and the Oivil 
Procedure Code afford aggrieved fathers 
and husbands such remedies as the Legis- 
lature thinks proper. The provisions of 
Chap. VIII, Oriminal Procedure Code, are 
not intended and are not appropriate for 
this purpose. 


With all respect to the District Magis- i 


trate, we think he has failed sufficiently to 
appreciate the difference between the posi- 
tion of wrong-dcers and wronged. On the 
complaint made undsr his order, and we 
have no doubt in accordance with his 
instructions, against the picketers, subject 
to anything they may say, should their case 
come before us, it would appear he had a 
legal basis for his action under s. 107, 
Criminal Procedure Code against the five 
applicants, it would appear, he had no such 
legal basis. Even in the case of an order 
in an emergency under s. 144, Oriminal 
Procedure Oode, the Magistrate’s action 
should be directed rather against the wrong- 
doers than the wronged, though the nature 


of the emergency may make it necessary. , 


gah 


fora time in the public interest, to inter- 
fera with the lawful exercise of private 
rights. But, in any case, the authority of 
Magistrates should, we think, be exercised 
in defence of rights rather than in their 
‘suppression, in repression of illegal. rather 
than in ioterference with lawful acts: 
Sundaram v. The Queen (6). We are not 
however here dealing with an order under 
s. 144, Criminal Procedure (ode where in 
case of emergency the public interest must 
prevail over private rights, In re Visranadha 
Rao (7) end the temporary and emergent 
nature of such orders are well recognised 
being limited, in the first instance, to two 
months. Weare dealing here with religious 
meetings in two private houses, and the 
learned Advocate-General has not been 
able to show us that the holding or attend- 
ance of such meetings is unlawful, and the 
common law principle set out by Field, J. 
in a well-known case in Beatty v. Gillbanks 
(8), namely, tbat a man cannot be punish» 
ed for acting lawfully even if he knows 
that his so doing may induce another to 
act unlawfully, though that case is to be 
read subject to the statute law of this Pro- 
vince, appears to apply in this case. “Wrong- 
ful act’ in s, 107, Criminal Procedure Code, 
appears to mean an unlawful act. 

We would point out that the latter part 
of the order of the Oity and Sub-Vivisional 
Magistrate, Hyderabad, which forbids the 
holding of joint Satsangs or joint meetings 
pending the proceedings is without lawful 
authority. Section 117 (3), Oriminal Proce- 
dure Oode, provides for action in emergency 
but not for such an injunction as the 
Magistrate has passed. We have power 
under s. 439, read with s. 423 (1) (e) and 
s, 561-A, Oriminal Procedure Code to set 
aside the Magistrate’s order under s. 112, 
Oriminal Procedure Oode and to quash pro- 

‘ceedings so far as the five applicants are 
concerned, based upon the complaint or 
information under s. 107, Criminal Proce- 
dure Ocde and as we think the Magistrate's 
order is without proper legal basis, we set 
aside the order under s. 112, Criminal Proce- 
dure Oode and quash the proceedings based 
upon the complaint or information under 
s. 107, Criminal Procedure Code, according- 
ly. 

8. Order set aside. 

(6) 6 M 203; 2 Weir 77 (F B.) 

(7) 51 M. 1008; 114 Ind, Cas, 863; AIR 1928 Mad. 
1049; 30 Cr. L J 31; 55 ML J 442; (1928) MWN 
615; 28 L W 408 (F B). 

(8) (1883) 9 Q B D 308; 51 LJ M O 117; 31 W R 275; 
15 Cox O O 138; 46 J P 789; 47 LT 194. 
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MURADAN SARDAR—Degptor—APpPELLANt 
versus nf 
SEORETARY oF STATE—Craepitog— 
RESPONDENT 

Interpretation of Statutes—Marginal notes—Valug 
of, in interpreting section—Provincial Insolvency 
Act (V of 1920), ss. 9, 6—Construction of Act~Three 
months referred ins. 9, whether refers to presenta- 
tion of petition or act of insolvency—Creditor's 
adjudication petition three months after act of 
insolvency—Competency—Service of notice by In- 
solvency Court informing creditor of date of hearing 
of petition, whether amounts to notice of suspension 
of payment. 

The side-note although it forms no part of the 
section is of some assistance, inasmuch as it shows 
the drift of the section. Bushell v. Hammond (1) 
relied on. [p. 702, col. 2.] < id 

The provisions of the Provincial Insolvency Act 
mir be gonned strictly, inasmuch as “the status 
of the subject is sought to be affected th 
704, col. 2J pans eh oreby. (Py. 

Olauses (a), (b) and (e) of s. 9, Provincial - 
vency Act lay down the three conditions on a 
& petitioning creditor is entitled to found his 
petition. The period of three months mentioned 
in cl. (c) does not refer tothe presentation of the 
petition, but it refers to the act of insolvency ‘on 
which the petition is to be grounded. Section 6 
of the Act lays down what are the acts of insolvency 
within the meaning of the Act. That section 
however must be read subject to cl. (c)of s, 9, In’ 
other words, the acts of insolvency must occur . 
within three mpnths before- the presentation of the ` 
petition. There is no period of limitation prescribed 
in the Provincial Insolvency Act within which 
the petitioning oreditor is to present hig applica- 
tion. Therefore the petitioning creditor is not 
entitled to take advantage of it to file his petition 
for adjudication, after the expiry of three months 
from the date when an act of insolvency is com- 
mitted. [p. 702, col. 2.) 

Olause (g) of s. 6 lays down that the debtor 
must give notice that he has suspended payment,’ 
The mere service of notice by the Insolvency Oourt 
informing the creditor of the date on which the 
ingdlvency petition is to be eard cannot 
amount to giving notice by the debtor ‘to hig 
ai that he has suspended payment, [p. 703, 
col. 1. i 

A. from original order of the District 
Judge, 24-Parganas, dated August 25, 1936, 

Mr. Narendra Nath Choudhury, for the 
Appellant. 

Dr. 5. C. Basak and Mr. Ramaprosad 
Mukherjee, for the Respondent. 

Nasim Ali, J.—This is an appeal against 
the order of the District Judge of 24-Par- 
ganas, dated August 25, 1936 adjudicating 
the appellant an insolvent under the provi- 
sions of the Provincial Insolvencey Act-on 
the petition of the Secretary of State for 
India in Council, the respondent in -the 
present appeal. The acts of the insolvency. 


alleged to have been committed by the 
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appellant, so fur as they are material for 
the purposes of the present appeal, are (1) 
that the appelant himself applied to be 
adjudged an jusolvent in the Fourth Court 
of the Subordinate Judge at Alipur on May 
29, 1934, and (2) that notice of this petition 
for-insolvency was served on the respondent 
on July 23, 1934. The application by the 
respondent for adjudicating the appellant 
an insolvent was filed on October 6, 1934. 
It'is therefore clear that the first act of 
insolvency was committed by the appellant 
beyond three months from the date of 
the piesentation of the petition by the 
respondent. Thelearned District Judge did 
not discuss this question as he was 
of opinion ‘that this Court decided this 
matter in favour of the respondent, when 
the case came up on appeal to this Court at 
a previous stage. We have gole through 
the judgment of this Oourt in that appeal. 
It ‘is clear from that judgment tuat 
this Court did not come to any decision on 
this matter. Tais Court simply allowed the 
respondent to amend. his application for 
adjudicating the appellant an insolvent. 
‘The learned Senior Government Pleader 
contended that under. the provisions of 
s: 78, Provincial Insolvency Act, the respon- 
dent is entitled to an extension of time for 
presenting his petition in view of the pro- 
visions of s. 9, subes. (1) (c), Provincial 
Insolvency Act, read with the pruvisions of 
s. 5, ‘Limitation, Act. Section 9 sub-a, (1) 
provides: 

“ “A creditor shall not be entitled to present his in- 
solvency petition against a debtor unless (a) the debt 


wing bythe debtor to the creditor, or,if two or 


mofé creditors join in the petition, the aggregate 
amount of debts owing to such creditors, amount to 
Rs, 5,000; (b) ‘the debt is a liquidated sum payable 
either immediately or at some certain future time, and 
(d) the act of insolvency on which the petition is 
fearon A occurred within | three months before 
the presentation of the petition. 
` The contention of the Senior Government 
Pleader is that the pericd of trree months 
from the date when the act ofinsolvency is 
committed is‘the period within which the 
petitioning creditor is entitled to present 
his application and ass. 5, Limitation Act, 
applies to such a petition by virtue of s. 78, 
Previneial Insclvency Act, the respondent 
ib within time, as he had no notice of tie 
application for insolvency before July 
23,:1934:.The point for determination, 
therefore, is whether this period of three 
months is a period of limitation to which 
‘the “provisions of the Limitatiun Act are 
‘attracted or it is a period within which the 
> ‘particular act of insolvency, on which the 
<- pētitioniag creditor wants “to found his 
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petition, must be committed in order that 
it may be availed of as a ground for making 
an application for adjudication. In other 
werda, the question is whether, after three 
monhts have expired from the date when 
an act of insolvency is committed, that act - 
still continues to be an actof insolvency 
in orderto enable the petitioning creditor 
to take advantage of it. Clauses (a) and (b) of 
E. 9, sub-s. (1) evidently lay down the con- 
ditions precedent to the filiag of an appli- 
cation by the petitioning creditor. Clause (c) 
therefore must be also taken as laying down 
the third condition whicb must be fulfilled 
before the petitioning creditor can present 
an application. The marginal note tos. 9 
states “conditions on which creditor may 
petition.” 

-“The side-note although it forms no part of the 
section is of some assistance, inasmuch as it shows 
the drift of the section. Per Collins, Master of Rolls, 
in Bushell v, Hammond (1)." 

l am clearly of opinion that cls. (a), (b) 
aud (e) of s. 9 lay down the three condi- 
tions on which a petitioning creditor is 
entitled to found his petition. The period 
of three months mentioned in cl. (e) 
does pot refer to the presentation of 
the petition, but it refers to the act of 
insolvency on which the petition is to be 
grounded. Section 6 of the Act lays down 
what are the acts of insolvency within the 
meaning of the Act. That section however 
must be read subject to cl. (c)ofs. 9. In 
other words, the acts of insolvency muet 
occur within three months before the pre- 
sentation of the petition. Section 7 of the Act 
gives right to the petitioning creditor to file 
an application for insolvency, but that right 
is subjectto the conditions specified in this 
Act and these conditions have been laid 
down ins. 9. Ifthe object of the Legislature | 
was to provide any period of limitation 
within which the application is to be 
presented, tkey would have said so in 
Ss. 7. In my opinion thereis no period of 
limitation preseribed in the Provincial 
Insolvency Act within which the petitioning 
creditor is to present his application. The 
question of the applicability of 5. 78 of the 
Act read with s.5, Limitation Act, does not 
therefore arise in this case. This view finds 
support from the Full Bench decision of 
the Madras High Court in Chenchuramana 
Reddi v. Arunachalam (2), 

The next contention of the Senior Gov- 
ernment Pleader is that as the notice of the . 
(J) (1904) 2K B 563; 73 LJK B 1005; 91 LT 1; 52 
W R 453; 68 J P 370;20T L R 413. 
` (2) 58 M. 794; 158 Ind. Cas. 1; A 1 R 1935 Mad. 857; 
69M L J 283; (1985) M W N 685; 42 L W 330; -8R 

M 226 (F B). 
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insolvency application was served on the 
Tespondent within three months from the 
date of the presentation of the petition, the 
appellant ought to be adjudged insolvent, 
inasmuch as the service of that notice is an 
act of insolvency within the meaning of 
the Act. His argumentis that by serving 
this notice of the filing of the insolvency 
case, the appellant must be taken to have 
given notice of the suspension of payment 
of his debts to his creditors. It may be 
mentioned here that this is not the specific 
case made by the respondent in his petition 
for insolvency. Itis truathat in cl. (b) 
para. 4 of theamended petition the fact of 
the service of the notice of the insolvency 
case started by the appellant is mentioned 
but incl. (c) of the said paragraph, it is 
definitely stated that by the filing of the 
said insolvency case and proceeding with 
the case on several dates of hearing, the 
appellant gave notice of the suspension of 
payment of his debts to his creditors. It 
is therefore clear that the filing of the 
petition for insolyency and not the service 
of the notice of this application is stated 
to be the appellant’s notice of suspension 
of paymentof debts. Further, cl, (g) of 
s. 6 lays down that the debtor must 
give notice that hehas suspended payment, 
The mere service of notice by the Insol- 
vency Oourt informing the creditor of the 
date on which the insolvency petition is to 
be heard cannot.amount to giving notice by 


the debtor to his creditors that he has sus-. 


pended payment. Tne respondent caanot 
therefore be heard tosay that the service 
on him cf the notice of the date of the 
hearing of the insolvency ‘petition by the 
Insolvency Court amounted to a notice of 
suspension of payment of debts. The 
grounds on which the respondent founded 
his: application are not therefore sustain- 
able in law. In fact the conditions prece- 
dent not having been fulfilled, the petition 
of the respondent for adjudging the 
appellant as insolvent must be dismissed. 
The result therefore is that this appeal is 
allowed, the order of the District Judge 
adjudging the appellant insolvent is set 
aside. The petition of the respondent fur 
adjudging the appellant insolvent is dis- 
missed. The appeliant will get his costs in 
this appeal. The hearing-fee is assessed as 
two gold mohurs., 

Sen, J.—I agree. I wish to add afew 
words as this appeal raises a question 
regarding the interpretation of s. 9, Pro- 
vincial Insolvency Act, which, as far as I 
am aware, has not been considered by this 
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Gourt before. The facts which give rise to 
this appeal are as follows : 

On May 29, 1934 the appellant applied 
to be adjudicated insolvent in the Court of 
the Subordinate Judge, 21-Parganas. On 
July 23, 1934 notice of the date of the 
hearing of the application was served on the- 
Secretary of State for India in Council, who 
was one of the creditors. On September 7, - 
1934 this application for adjudication was. 
dismissed. Thereafter on October 6, 1934 
the Secretary of State for India in Council. 
applied that the appellant should be 
adjudicated insolvent. The learned Dis- 
trict Judge dismissed the application on ` 
various grounds one of them being that the 
application was not within time. Against 
this order of dismissal there was an appeal 
to this Oourt and this Court remanded the 
case for reheating to the District Judge 
with certain directions whereby the Secre- 
tary of State was permitted to amend his 
application for adjudication. Then the case 
was heard by the learned District Judge. 
The appellant raised the question that the 
petition for adjudication had been filed 
more than three montbs after the alleged 
act of insolvency. The learned District 
Judge refused to hear this plea on the 
ground that this Court had already decided 
that the application was within time. 
Thereafter he adjudicated the appellant 
insolvent. Against this order the present. 
appeal has been filed. 

On behalf of the appellant it is contend-’ 
ed that the learned District Judge was in: 
error in holding that the question whether: 
the petition had been made in time had 
already been decided by this Court. I have 
seen the order of remand by this Oourt. It 
ia clear therefrem that this question’ was 
left open and it should therefore have been 
entértained by the learned District Judge. 
The sole point for decision before us is 
whether this petition has been filed within 
three months of the alleged act of insol- 
vency. In this Vourt two acts of insolvency 
are relied upon by the respondent. The 
first act is the presentation of petition for 
insolvency by the appellant on May 2), 1934 
and the second act relied upon is the service 
of notice of the hearing of this petition 
upon the Secretary of State for India in 
Council on July 23, 1932. I shall take up: 
for consideration first whether service of: 
this notice would amount toan act of in- 
solvency within the meaning of s, 6, 
Provincial Insolvency Act. . 

The learned Senior Government Pleader 
contends that the service of this notice: 


7104 
amounts tó the debtor giving notice to his 
creditors that he had suspended payment 
or that he was about to suspend pay ment 
of his debts. In other words, he contends 
that it amounts to, the act of insolvency 
defined in s. 6, suk-3. (g), Provincial Inso!+ 
vency Act. In my opinion this contention 
of the learned Government Pleader is not 
eprrect. This notice was not served by the 
debtor at all and itis not a notice saying 
tbat the debtor’ has siispended payment. 
The notice which was served upcn the 
Government cn July 23, 1934 is before us. 
It is not accompanied by the petition for 
adjudication. It is merely a notice to the 
Government stating that the insolvency 
petition will be considered on a certain 
date. It is a notice which is contemplated 
in s. 19, subes, (2),: Provincial Insolvency 
Act. Section 19, sub-s, (1) says: 

-“Where an insolvency petition is admitted, the 
Court shall make an order fixing a date for hearing 
the petition;” 
and s. 19, sul-s.(2 says: 

“Notice of the order under sub-s, (1) shall be 
given to creditors in such manner as may be pres- 
ctibed,". , 

“This notice therefore is a notice of the 
date of the hearing and I do not think that 
it would be: proper for us to read words 
into the notice and to consirue it to mean 
a nctice by a debtor to his creditors that 
he-has. suspended payment. There remains 
the other act of insolvency, namely the 
filing of the insolvency petition. Clearly 
that act was ccmmitied more than three 
months before the filing cf the present 
Petition by the Secretary of.State for India 
in Council. The learned Senior Govern- 
ment Pleader invokes the aid of s. 5, Limi- 
tation Act: Le says that the respondent did 
not know of the filing of the insolvency 
petition until July 23, 1934 and points 
out that this application has been brorfght 
within three months of the date of know- 
ledge. In my opinion s. 5, Limitation Act, 
has nothing whatsoever to do with this 
question. Section 9, Provincial Insolvency 
Act, lays down the conditions under which 
a creditor may file a petition for the adjudi- 
cation of a debtor. The ccnditions laid 
down are three, First, the debt owing by 
tthe debtor to the creditor must amount to 
at least five hundred rupees. Secondly, the 
debt must be a liquidated sum payable 
éither immediately cr at some certain future 
time; and thirdly, the act of insolvency on 
which the petition is grounded must have 
occurred wihin three months of the pre- 
sentation of the petition, It is the last 
clause which is the subject-matter of contro- 


MURADAN BARDAR v, SEORETARY Of state (OAL) 


188 10 


versy before us. The learned Senior Govern- 
ment Pleader contends that this clause lava 
down the period of limitation within waich 
a petition for insolvency should be filed and 
ke argues that if that is so, the provisions 
of s. 5 would be attracted by virtue of the 
provisions of 8. 78, Provincial Insolvency Act. 

As I read s. 9, I do not think that it 
lays down the period of limitation within 
which a creditor should bring his petition 
for adjudication, It merely lays down the 
conditions precedent which must co-exist- 
before a creditor may petition for the ad- 
judication of a debtor. One of those condi- 
tions is that the act of insolvency must 
have occurred within three months of the 
presentation of the petition. Ifthe Legise 
lature intended to lay down a period of 
limitation, it could have done so in express 
terms by saying that the petition should be 
presented within a certain time. This the 
Legislature has not done, The provisions: 
of this Act must be construed strictly, inas- 
much as the status of the subject is sought 
to be affected thereby. The ordinary con-: 
struction of cl. (c) of s. 9, sub-s. (1) would 
be that a person is not entitled to institute 
a petition for adjudicating a debtcr insol- 
vent unless he established inter alia that 
the act of insolvency took place within 
three months before the presentation of 
the petition for adjudication.. This view is 
supported by the decision. of the Full 
Bench of the Madras High Court in Chen- 
churamana Reddiv. Arunachalam (2). His 
Lordship the Ohief Justice in considering 
ss 9(1) (e) makes the following observation: 

“On the other hand, I am of the view that s. 9 
(1) (e) is a condition precedent to the filing of the 
petition, that is to say the petitioning creditor 
must on the day when he presents his petition, 
have in view some act of insolvency which, the debtor 
bas committed within the preceding three months. 
He has to see on that date, and on that date only, 
what acts of insolvency are available to him; and 
he cannot make use of any act of insolvency which 
has been committed outside the period of three 
months.” 
. An act of insolvency by itself does not 
entitle a creditor to apply for the adjudica» 
tion of his debtor. There must be certain 
other conditions present and those condi- 
tions are laid down ins. 9. One of those 
conditions is that the act of insolvency 
relied upon must be one which had been 
committed within three months of the 
petition for insolvency. In the present case 
there was n> such act of insolvency. The 
petition was therefore incompetent. For, 
the reascns stated above, I agree with the 
order passed by my learned brother. 

Dieu Ge 4, Petition dismissed. 


1939 
RANGOON HIGH COURT . 
Criminal Appeal No. 245 of 1938 
June 1, 1938 
Ba U,J. 
Tun KING—Px:szout:r 
VETSUS 
SAW MIN— RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss, 164, 
364, 533—Accused produced before Magistrate for 
remand making statement admitting guilt—Magis- 
‘trate recording statement without complying with 
provisions of ss, 164 and 364—Magistrate examined 
as witness—Statement admitting guilt, if admissible 
Evidence Act (I of 1872), ss. 24, 31—Use of ‘word 
“appears” in s. 24, object of, stated—Meaning of 
8.31, explained, 
~ In cases where a Magistrate has made no attempt 
to comply with the requirements of ss, 164 and 364, 
Criminal Procedure Code, in recording the con- 
fession of an accused person, euch a confession is 
not admissible in evidence. Where such an attempt 
has been made, but there is a formal defect in 
the procedure thereof, then it will become curable 
under s. 533, Criminal Procedure Uode. [p. 702, col. 1.] 

Hence, where the accused when produced before 
‘a Magistrate for remand, makes a statement ad- 
mitting that he had committed the crime and the 
Magistrate is examined as a witness in the trial, 
the statement ie inadmissible in evidence if the 
Magistrate who had recorded the statement had 
made no attempt to comply with the provisions of 

' 883., 164and 364, Criminal Procedure Code. Nga Po 
Dwe v. Emperor (1), dissented from. Nazir Ahmad 
v. Emperor (5), relied on, fp. 707, col. 2.) 

The Legislature used the word “appears” in s. 24, 

Evidence Act, to provide a safeguard in the interests 
of accused persons. It connotes less positive proof. 
If it appeare to the Court from the circumstances 
of a particular case that the confession has not 
been made voluntarily it must be rejected as 
irrelevant. Such circumstances should be presumed 
to exist in cases where an accused person in Police 
_Gustody makes a confession, Queen-Empress v. Bhairab 
“Chunder (4), relied on. [p. 706, col. >.) 
» Section 31, Evidence Act means that an admission 
unless it amounts to an estoppel, is not conclusive 
aB against the maker, as it is open to himto prove 
that it was made under a mistake of law or fact 
or that it was made under threat or inducement. 
{p. 705, col. 2.] 

„Or. A. from an orderof the Third Addi- 
tional Magistrate (1), Saguing, in Criminal 
Trial No. 56 of 1937. : 

Mr. Tun Byu, Government Advocate, for 
the Orown. | 

Mr. Bharadwaj, for the Respondent. 


dudgment.—This is an appeal filed by 
the Government from sn order passed by 
the Third Additicnal Magistrate. Sagaing, 
acquitting the respondent of the charge of 
dacoity. ‘he allegation against the respond- 
ent was that he was one of the men con- 
cerned in a dacoity committed in the house 
of one Ma E Hla of Chaung U village, Saga- 
< ing Disirict on the night of August “16, 
‘1937. To prove this allegation the prosecu- 
tion relied on the evidence of Pye Din, 
Tun Hla, Chit E, Maung Myaing and U 
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Hla. Pye Din said that hé was asked to 
‘join in the dacoity by the respondent and 
two others but he refused todo so. Tun 
Hla and Chit E said that they recognized 
the respondent as one of the dacoits. Maung 
Myaing said that on the night of the 
dacoity he saw the respondent and one 
unknown man coming from the direction 
of Chaung U and heard him say : “We slept 
too much or we would have got more pro- 
perly,” as they passed by his hut. The last 
witness U Hla wasthe Township Magis- 
trate of Myinmu.at the time of the occur- 
rence of this case. He jsaid that when the 
respondent was produced before him on 
‘August 20, 1937, for remand, he asked him 
(respondent) whether he had anything to 
say and the respondent replied: “I com- 
mitted the offence, and I have nothing to 
say against aremand being granted.” U 
Hla made a note of iton the back of the 
application for remand. a 

The evidence thus produced, if believed, 
can leave no room for doubt about tho 
guilt of the respondent; but the learned 
trial Magistrate said that he did not believe 
‘the evidence of any of these witnesses 
except that of U Hla. Though he said that 
he believed the evidence of U Hla, he re- 
fused to act on it on the ground that “an 
‘admission is not conclusive proof under 
s. 31, Evidence Act.” I have read the evi? 
dence carefully and Ihave no doubt in my 
mind thatthe Magistrate was perfectly 
justified in rejecting the evidence of Pye 
‘Din, Tun Hla, Chit Hand Maung Myaing. 
It is nothing but a mere fabrication. ‘I do 
‘not however think that the Magistrate 
was right in his interpretation of s. 31, 
-Evidence Act. Whatthis section means is 
that an admission, unless it amounts to an 
estoppel, is not conclusive as against the 
maker, as it isopen to him to prove that it 
was made under a mistake of law or factor 
that it was made under threat or inducement. 
case the respondent 
denied having made any admission to U 
Hla as alleged, but he could not produce 
any evidence in support thereof. It must, 
therefore, be held that he did make - an 
admission of his complicity in the crime in 


question to U Hla but the poiat is whether 


such an admission is admissible in evi- 
dence. The learned Government Advocate 
-submits that it is, and in support thereof 
he relies on .the cass in Nga Po Dwe v, 


-Emperor (1). There the learned Judge said.: 


“Furthermore on March 9, the „appellants were 


. Q) AI R1934 Rang, 78; 148Ind. Cas, 1002; -(1933) 
Or, Oas. 401; 35 Or, LJ 823; 6 R-Rang. 265, .. 
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- brought before U Thit, First Additional Special 


-Power Magistrate of Henzada for a remand, and 
“when U Thit called upon them to show cause 


against remand, Shwe Wa, Ba Khia and Thein Pe’ 


‘admitted to him that they had taken part in this 
dacoity, alleging that they had done so at the 
‘request of Po Dwe and Sami and that Po Dwe was 
their leader. The statements made by these appel- 
lants were recorded by the Magistrate on the 
reverse of the application for remand, but unfortu- 
nately he did not take down their statements in 
accordance with the law relating to the record of 
confession made before a Magistrate by accused per- 
sons in Police custody. However this error is cured 
by the fact thatthe Magistrate has been examined 
on oath asa witness and has given evidence that 
these statements of these appellants were actually 
made before him ; and, consequently his error in not 
recording their confessions in the proper way is 
-, cured by the provisions of s. 533, Criminal Procedure 
‘Code. Section 26, Evidence Act, lays down that a 
confession made bya person while inthe custody 
of the Police shall not be proved unless it was made 
in the immediate presence of a Magistrate; but 
s. 29, provides that a confession does not become 
irrelevant because it was made in answer to ques- 
tions which the accused need not have answered, 
whatever may have beenthe form of these questions, 
or because he was not warned that he was not bound 
to make sucha confession and that evidence of it 
might be given against him. Consequently, the 
statements made by these three appellantsto U Thit 
when they were produced for purposes of remand 
are admissible in evidence,” 


Whathas, in my opinion, greatly influ- 
enced the learned Judge in noilding that a 
confession made by an accused person in 
the circumstances disclosed and recorded in 
the manner indicated in this.case is s8. 29, 
Evidence Act. All this section says inter 
alia is that if a confession is otherwise rele- 
vant, it dces not become irrelevant merely 

“because he (accused) was not warned that he was 
not bound to make such confession and that evi- 
dence of it might be given against him.” 

What is emphasized is relevancy. There- 
fore this section must be read with ss. 24 
to 28 and 30, Evidence Aci, which deal 
with confessions made by accused persons. 
Section 24, provides : 

“A confesgion made byan accused person is irre- 
levant ina criminal proceeding, if the making of the 
confession appears to the Court ta have been caused 
by any inducement, threat, or promise, having refer- 
ence to the charge against the accused person, pro- 
ceeding from a person in authority and sufficient 
in the opinion of the Uourt to give the accus- 
ed person grounds which would appear to him 
reasonable for supposing that by making it he would 
gain any advantage or avoid any evil of a temporal 
nature in reference to the proceedings against him.” 


Put briefly, what this section means is 
that if it appears to the Court that a con- 
fession has not been made Voluntarily, it 
‘becomes irreleyani and consequently inad- 
missible in evidence. What is significant 
about the section is the use of the word 
“appears.” This word must have been used 
by the Legislature designediy. What pur- 
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pose the Legislature had in mind in using 
this word in s, 24, will become apparent if 
Teference is made to the history relating to 
the enactment’ cf the Criminal Procedure 
Code and the Evidence Act. Prior to 1861, 
the Police had power to record the confes- 
sions of accused persons and a confession 
made to a Police Officer could be used as 
evidence against the maker: see Regula- 
tion XX of 1o17. In 1861 the first Code of 
Oriminal Procedure was enacted and s. 148 
of that Code provided that 

“no confession or admission of guilt made to a 


Police Officer shall be used ag evidence against a 
person accused of any offence,” i 

Section 149 of the same Code provided 
that 

“no confession or admission of guilt made by any 
person whilst he is in the custody of a Police Offi- 
cer, unless it be made in the immediate presonce of 
a Magistrate, shall be used as evidenco against 
such person.” i 

Why the Legislature took away the 
power from the rolice to record confessions 
and enacted that a confession made toa 
Police Officer was inadmissible in evidence 


was because of the malpractices employed. 


by the Police to get confessions from ace 
cused persons ; see the Observations of the 
learned Judges made in Queenv. Kodai 
Kahar (2) and Queen v. Behary Singh (3) 
at p.5. In order to check the spread of 
this evil some more stringent - provisions 
were enacied when the Code was amended 
and the Evidence Act enacted in 1072. Bec- 
tions 148, 149 and 150, were taken out of 
the Code and engrafted with slight altera- 
tion in language as ss. 25, 26 and 27, Evi- 
dence Act. From this history it will 
become quite apparent why the Legislature 
used the word "appears" in 3, 24, Evidence 
Act. It was to provide a safeguard in the 
-interests of accused persons, 
less positive proof. If it appears to the 
Court from the circumstences of a parti- 
cular case lhat the confessicn has nol been 
made voluntarily it must be rejected as 
irrelevant. Such circumstances should be 
presumed to exist in cases where an accused 
person in Police custody makes a confes- 
sicn. That was also the view taken by 
Maclean, U. J. in Queen-Hmpress v. Bhairab 
_Chunaer (4), where his Lordship said : 
“The thiee statements here,though not amounting 
to confessions, are,tomy mind, of an incriminating 
character, and that being so, they cannot in my 
judgment, be admissible unlessthey are shown to be 
voluntary. To revert for a moment tothe Law of 
England upon this point from which 
measure the Law of India derives its source, any 


(2)5 W R Or. 6, 


(3) 7 W ROr.3 atp. 5. 
(4) 20 WN 702, 


It connotes ` 


in a great” 


ag. 


such statement, to be admissible against an accused, 
must be free and voluntary, and this principle ap- 
pears to me to find expression, in substance, in ss, 21, 
24, 25 and 26, Evidence Act, coupled with s. 163, 
Oriminal Procedure Oode, though ss. 25 and 26, 
Evidence Act, are apparently peculiar to this 
country, and the safeguardsin India, in favour of 
the accused, are in some sense more pronounced than 
in England.” , 
At p. 708*, the learned Chief Justice re- 
peated it by saying : 
“In other words, I do not think that these state- 
ments, containing as they do incriminating matter 
‘and made to a Magistrate by the accused when in 
the custody of the Police can be admissible as an 
admission under s. 21, Evidence Act, unless they 
be shown to be voluntary.” 


That this view is, in my opinion, the 
correct view finds support from the wording 
of s. 164, Criminal Procedure Code. When 
the Oode was amended in 1872, a new 
section, namely, s. 122, was put in. Lt was 
thesame as s. 164 of the present Code 
prior toitsamendment in 1923. It ran 
inter alia as follows: 

“No Magistrate shall record any such confession 
unless, upon enquiry, he has reason to believe that 
it was given voluntarily, and he shall make a memo- 
randum of any such confession to the following 
effect.” 

_ This portion still remains substantially 
the same inthe present section, s. 164, as 
it was originally drafted. Why, then, if 
such a presumption as set out above is not 
to bedrawn, does the Legislature insist 
that no Magistrate shall record a confession 
made by an accused person in Police cus 
tody unless he is satisfied upon enquiry that 
the confession is voluntary ? Section 164 
of the (ode should therefore in my opinion 
be read together with ss. 24, 25, 26 and 29, 
‘Evidence Act. Ifsoread we get the fol- 
lowing result; (1) that a confession shall 
not be made to a Police Officer ; (2) that if 
a person in Police custody desires to 
make a confession, he must do so in the 
presence of a Magistrate; (3) that the 
Magistrate shall not record it uuless he is, 
upon enquiry from the person making it, 
satisfied that it is voluntary ; (4) that when 
the Magistrate records it, he shall record 
it in the manner provided for in s. 164 of 
the Code ; (5) and that only when sə re- 
corded the confession will become relevant 
and admissible in evidence, I go into this 
matter rather at length in order to show 
that the view of the learned Judge who 
_ decided the case in Nga Pu Dwe v. Em- 
peror (1), is untenabie. Itthe view of the 
learned-Judge is correct it will have the 
‘effect of reducing the wholesome provisions 
as contained in s. 164, Criminal Procedure 
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Code to anullity. For these reasons I res- 
pectfully dissent from that view. 

Iam fortunately relieved from the duty 
of referring this case to a Bench as there 
is an authoritative pronouncement on this 
point by their Lordships of the Privy 
Council made in Nazir Ahmed v. Emperor 
(5). In that case the appellant Nazir 
Ahmed was charged with dacoity with 
murder. While he was in Police custody 
he was taken by one Mr. L. D. Vasisht, a 
First Class Magistrate to the scene of the 
dacoity. There the appellant was alleged to 
have made a confession of his participation 
in the dacoity and firing a revolver in the 
course of the pursuit. At the trial, 
Mr, Vasisht was called as a.witness by the 
Orown and he deposed that he made rough 
notes of what the appellant had told him 
and after dictating toa typist a memoran- 
dum from the rough notes he destroyed 
them. He producedthe memorandum and 
it wus put in evidence. The memorandum 
was signed by him and atthe end, above 
the signature, there was appended a certi» 
ficate somewhat to the same effect as that 
prescribed ins. 164 and in particular stat- 
ing that the Magistrate believed that “the 
pointing out and the statements were 
voluntarily made.” Mainly on the evidence 
of Vasisht the appellant was convicted. On 
appeal their Lordships of the Privy Ooun- 
cil rejected the oral evidence of Vasisht 
andthe memorandum as inadmissible in 
evidence on the following grounds ; 

“Oathe matterof construction ss. 164 and 364 
must be looked at and construed together, and it 
would bean unnatural construction to hold that 
any other procedure was permitted than that which 
is laid down with such minute particularity in 
the sections themselves. Upon the construction 
adopted by the Crown, the only effect of s, 164 is 
to allow evidence to be put ina form in which it 

prove itself under ss. 74and 80, Evidence Act, 


D 
g Thein Lordships are satisfied that the scope and 


extent of the section is far other than this, and 
that it isa section conferring powers on Magis- 
trates and delimiting them. Itis also to be observed 
that, if the comstruction contended for by the 
Orown be correct, all the precautions and safeguards 
laid down by ss.164 and 364 would be of such 
trifling value as to bealmost idle. Any Magistrate 
ot any rank could depose to a confession made by 
an accused so long as it was not induced by a 
threat or promise, without affirmatively satisfying 
himself that itwas made voluntarily aud without 
showing or reading tothe accused any version of 
what he was supposed tohave siid, or asking for 
the confession to be vouched by any signature. The 


(5) 63 IA 372; 163 Ind. Cas, 881; A IR 1936 P O 
253; (1936) Or Uas. 752; 37 0r.L J 897; 17 Lah. 629; 
38 Bom. L R 987; 1936 O W N 505; (1936) M W N 745; 
1936 O L R437 (ży 1936 A LR 747; 9 R P O 57; (1938) 
ALJ 895; 400 W N1221;17 PLT 594; 71M LJ 
416; 39 P L R 48; 44 L W588; 19NLJ 214; 640 LJ 
445 (PU), 
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range of magisterial confessions would be so 
‘enlarged by this process that the provisions of 
s. 164 would almost inevitably be widely disregarded 
inthe same manner as they were disregarded in 
the present case. 
* Asa matter of good sense, the position of accused 
persons and the position of the magistracy are both 
-to be considered. An examination of the Code 
shows how carefully and precisely defined is the 
‘procedure regulating what may beasked of, or done 
in the matter of examination of accused persons, 
.and asto how the results areto be recorded and 
what use isto be made of such records. Nor is 
this surprising ina jurisdiction where it is not 
_ permissible for an accused person to give evidence 
on oath. So with regard to the magistracy: it is 
: for obvious reasons most undesirable that Magistrates 
and Judges should beinthe position of witnesses 
in so far as it can be avoided. Sometimes it 
cannot be avoided as under s. 533; but where 
matter can be made of record and therefore admis- 
sible as such thera are the strongest reasons of 
_ policy for suppcsing that the Legislature designed 
that it should bemade available in that form and 
‘no other. In their Lordships’ view, it would be 
‘particularly unfortunate if Magistrates were asked 
.at all generally to act rather as Police Officers than 
, 88 judicial persons ; to be by reason of their position 
freed from the disability that attaches to Police 
Officers under 8,162 of the Code ; and tobe at the 
same time freed, notwithstanding their position as 
Magistrates, from any obligation to make records 
„under 8,164. Inthe result they would indeed be 
felegated tothe position of ordinary citizens as 
witnesses and then would be required to depose to 
matters transacted by them in their official capacity 
unregulated by anystatutory rules of procedure or 
conduct whatever. Their Lordships are however 
clearly of opinion that this unfortunate position 
cannot in future arise because in their opinion, the 
“effect of the statute is clearly to prescribe the mode 
“in which confessions are to be dealt with by Magis- 
. trates when made during an investigation, and to 
render inadmissible any attempt to deal with them 
in the method proposed jn the present case. The 
evidence of Mr. Vasisht should therefore in the 
opinion'of their Lordships, have been rejected by 
‘the Oourt. The admission in evidence ef Mr. 
` Vasisht’s memorandum such as it was, isa minor 
_ Point. lt does not appear tohave been sed by 
im merely to refresh his memory, but to have been 
put in asa document, This is of no great import- 
ance, because if the oral evidence was allowed 
perhaps no more mischief was done by the admis- 
sion ofthe memorandum ; but it hasalways to be 
remembered that weight, or apparent weight, is 
lent to oral testimony by a written version of it 
closely related in time to the events described, and 
it isan additional objection to the proceedings 
under review that such a record as this should have 
been admitted in evidence.” , 
From this what is now clear is that in 
cases where a Magistrate has made no 
attempt tocomply with the requirements 
of se, 164 and 364, Criminal Procedure Code 
“in recording the ccniession of an accused 
. person, such a confessicn is not admissible 
in evidence. Where such an attempt bas 
been made, but there is a formal defect in 
the prccedure thereof then it will become 
curable under s. 623, Criminal Procedure 


. Codę. Inthe present case no attempt to 
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comply with the requirements-of 5-164-and 
364, Criminal Procedure Code whatsoever was 
made by U Hla in recording the confession 
of the respondent. When the respondent 
admitted to him that he had committed the 
crime he should have asked him whether 
he (respondent) wanted to make a confes- 
sion. If the respondent replied in the 
affirmative, then he should follow the pro- 
cedure aslaid down in ss.164 and 163, 
Criminal Procedure Code. If Magistrates 
only follow the instructions as given by 
this Court in Pare. 633 of the Burma Courts 
‘Manual, they can never gowrong. For 
these reasons the confession alleged to 
have been madeto U Hla by the respon- 
dent is inadmissible. If it is rejected then 
there remains no evidence to connect the 
respondent with the dacoity in question. 
The appeal fails and it is dismissed. 


8. Appeal dismissed. 


PATNA HIGH COURT 
Appeal No. 513 and Oivil Revision 
No. 433 of 1937 
October 20, 1938 

DHAYLE, J. . 
MAHESHWARI PRASHAD BHAGAT— 
= APPELLANT i 
versus 


MAHADEO ROY AND OTHERS— RRSPONDENTS 


Civil Procedure Code (Act V of 1908), ss, 115, 102— 
Duty of Appellate Court—Poinis raised by appellant 


“mot dealt with by Appellate Court—Court not making 


any effort to understand or appreciate case—Inter- 
ference in revision — Suit to recover price of trees 
alleged to have been cut by defendant from plaintiff's. 


- land and misappropriated—Case, whether falla under’ 


Chap. XVII, Penal Code (Act XLV of 1860) —Jurts- 
dictionof Small Cause Court totry such suit—Second 
appeal from such suit, whether competent. 

It isthe duty of the lower Appellate Court pro- 
perly to dispose of the appeal, and this necessarily 
involves dealing with the points raised by the ap- 
pellant and looking into the record, so far as may 
be necessary after making an effort to understand 
and appreciate the appellant's case. The failure of 
thelower Appellate Court in these respects means 
either that there was no more than a colourable 
exercise of jurisdiction by it or that it acted with 
material irregularity; and in either event the High 
Oourt has power to interfere in revision, 

Where in a suit for the recovery of the price of 
nine trees said to have been cut from the land of the 
plaintifi-landlord and misappropriated by defendants, 
the case against the defendant is one of wrongful or 
illegal cutting of trees which is nos necessarily penal 


- go as to bring him within the purview of Chap, XVII, 


Penal Code, the jurisdiction of the Small Cause Court 
to try such a suit is not at all barred and a second 
appeal to the High Court in such a case is barred by . 
s. 102, Civil Procedure Code if the value of the 
subject-matter of the suit does not exceed Rs, 500, 
Damodar Jha v. Baldeo Prasad (1), relied on, 


1939... = 
A. from the appellate decree of the 
Deputy Commissioner, Sub-J udge, Palamau, 
dated May 7, 1937. 
Mr. K. K. Banerji, for the Appellant 
(Petitioner). 

Mr. B.C. De (in both cases) and Mr. 
S. S. Sinha (in S. A. No. 513), for the 
Respondents. 

Judgment.—This was a suit for the 
recovery of the price of nine trees said to 
have been cut from the land of the plaintiff- 
landlord and misappropriated by defendants 
Nos. 1 to 4 atthe instance of defendants 
Nos. 5 to 9. The defence was that the trees 
stood in the mokarrari land of defendants 
Nos. 5 to 9 and that seven of them had been 
taken by defendants Nos. 1 to 3 with their 
consent and for a consideration or in accords 
ance with custom. The plaintiff put his 
claim at Rs. 109, The trial Court dismissed 
the suit, and this dismissal was upheld 
in appeal by the Deputy Commissioner, 
Subordinate Judge of Palamau. The learn- 
ed Advocate for the plaintiff has filed a 
second appeal and also an application in 
Oivil Revision against the order of the lower 
Appellate Court. 

It has been contended on behalf of the 
defendants respondents opposite party that 
a second appeal is barred in this case by 
8. 102, Civil Procedure Code. That section 
bars a second appeal in a suit of the 
nature cognizable by Courts of Small 
Oauses when the amount or value of 
the subject-matter of the suit does 
not exceed Rs. 500. The learned 
Advocate has contended that the present 
wasa suit of the nature of a Small Cause 
Court suit, and in support: of this conten- 
tion, he has referred, among other cases, to 
Damodar Jha v. Baldeo Prasad (1). The 
principle laid down in that case is that 
where 

“upon the cage laid in the plaint, it is clear beyond 
any shadow of doubt that the defendant hed committed 
an offence punishable under Ohap. XVII, Indian 
Penal Code; the jurisdiction of the Small Cause Court 
to try such a cuit is barred; but where upon the 
facts stated in the plaint the case against the defen- 
dant ig one of wrongful or illegal cutting of trees 
which is not necessarily penal so as to bring him 
within the purview of the Indian Penal Code, the 


jurisdiction of the Small Oause Uourt is not at all 
barred.” 


The learned Advocate for the plaintiff 
does not contest this proposition of law, 
but has endeavoured to show that the plaint 
in the present case did disclose an offence 
punishable under Ohap. XVII, Indian 
Penal Code. I have looked into the plaint 


(1)1i P L T 741; 127 Ind. Cas, 843; A IR 1930 Pat, 
575; 9 Pat, 569; Ind. Rul. (1930) Pat. 147, 
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and particularly para. 6 of it on which 
stress was laid for the plaintiff without. 
being able to find all the ingredients of 
any offence coming within that Ohapter. 
It must, therefore, be held that the sscond 
appeal is incompetent. 3 i 
Coming now to the Civil Revision the 
learned Advocate for the plaintiff points out 
that the trial Court has repeatedly referred 
tothe absence of the khewat of one Janak 
Misser from the record and in effect blamed 
the plaintiff for failing to produce it. The 
plaintiff's possession and right to recover. 
in this suit depended inter alia on this ` 
khewat and the decision in a title suit ` 
which was brought by plaintiff's predeces- 
gor against Janak Misser and won in the 
High Court. The learned Advocate points 
to paras. 6, 7, 13,15 and 20 of the grounds 
of appeal to the lower Appellate Oourt 
bearing inter alia on the mistake committed 
by the trial Court, for soit was, as regards 
the supposed non-production of the khewat 
of Janak Misser, which was actually on the 
record (Ex. C), and complains that the 
lower Appellate Court has nevertheless no 
referred tothe point at all. It is clear from 
the judgment of the Deputy Commiésioner 
Subordinate Judge that he fell into confu- 
sion and misunderstood the nature of the 
title suit in those places where he speaks 
of the zarpeshgidars (and not the mokar- 
raridars), and his remark “that it’ is not 
clear how she (the plaintiff's predecessor in- 
title) could eliminate the mokarraridars from 
the mokarrayvi possession” shows how he 
failed to appreciate the essentials of the 
plaintiff's case. Janak Misser’s khewat 
No. 6, no less than the mokarraridars’ 
khewat No. 4, is found in Ex. O under khewat 
No.3 which stands in the name of Musam- 
mat Jasoda Koeri, the predecessor-in-title 
of the plaintiff; and the Deputy Commis- 
sioner ought to have considered the bearing 
on the plaintiff's title of the mokerraridars’ 
possession after deciding whether the 
mokarraridars (and not the zarpeshgidars 
of Janak) were represented in the title suit 
or were otherwise bound by the decision 
in that suit. It has been contended on 
behalf of the other side that this is not a 
matter for interference in the exercise of 
the revisional powers of this Court. There 


‘ean, of course, be no interference in revision 


merely because the decision of the Court 
below may be or is wrong. But what the 
lower Appellate Court has done here is to 
write two or three paragraphs of a decision 
(besides the introductory paragraphs) five 
or six months after the hearing of the 
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appeal without any attempt to attend to the 
complaint. ‘of the appellant that the trial 
Court had failed to notice the khewat which 
was on.the record or even to understand 
o appellant’s case. Mr. De has contended 
that s. 99, Civil Procedure Code, prevents 
interference unless itcan be eaid that the 
irregularity affects the merits of the case. 
The section, however, applies to appeals. As 
regards revision, s. 115 entitles this Court 
to interfere when a lower Appellate Court 
fails to exercise the jurisdiction vested in 
it by Jaw or acts in the exercise of its 
joriediction with material irregularity. It 
was the duty of the lower Appellate Court 
property to .dispose of the appeal, and this 
necessarily involved dealing with the 
points raised by the appellant and Icoking 
into the record, so far as may be necessary 
after making an effort to understand and 
appreciate the appellant's case. The 
failure of the lower Appellate Conr in these 
respects means either that there was no 
more than a colourable exercise of jurisdic- 
tion by it or that it acted with material 
irregularity; and in either event this Court 
has power to interfere. The application 
in revision ie, therefore, allowed, the decree 
of the lower Appellate Court set aside, and 
the lower Appellate Oourt directed to re- 
hear the appeal in accordance with the 
law. The costs of this hearing, including 
a- hearing fee of two gold mohurs, will 
abide the event. 

eB Order aecordingly. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision Application No. 32 of 
1939 

i February 16, 1939 6 
ie Logo AND Weston, JJ. 

re OM RADHE—Appricant 
| i versus è 

EMPEROR—OprrosıTe Parry 

._ Criminal Procedure Code (Act V of 1898), s. 552— 
Order under, suficient to meet purpose of section— 
-Ex parte warrant should not be issued—Scope and 
object of s. 552 — Detentionof girl not specifically 
alleged for unlawful. purpose—Muagistrate, whether 

has jurisdiction to grant relief under s. 552—Remedy 
-of guardian to get custody—Penal Code (Act XLV of 
.1860), s. 363— Girl going to institution with guardian's 
_consent — Subsequent change of guardian's mind— 
Detention of girl, uhe'her amounts to kidnapp- 
‘eng. 
: An order of restitution under s. 552, Oriminal Pro- 
: cedure Code can be enforced by warrant if necessary, 
: but in cases where an order only will meet the pur- 
pose, the Magistrate should not make an order for 
_the ex parte issue of warrant. 
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The main purpose of s. 552, Criminal Procedure 
e isto protect women and girle from detention 
for immoral purposes, although no doubt the section 
would be appropriate to cases where the purpose of 
the detention was clearly unlawful although not 
necessarily immoral. The powers given to District 
Magistrate by s. 552, are exceptional powere to be used 
with caution and only when the conditions of the 
section are satisfied, Taking the word ‘unlawful’ in 
its ordinary meaning of “contrary to or prohibited 
by law” in particular cases there cannot be much 
difficulty in determining whether the purpose is or 
is not unlawful. Where there is nothing to show 
that the detention of the girlisfor unlawful purpose 
norisit suggested by specific allegations how the 
detention is for illegal purpose but there is onlya 
vague reference to the apprehension that the girl 
would be spoiled as she has been wrongly detained, 
the remedy of the guardianis by an application 
under s. 25, Guardians and Wards Act. The Magis- 
trate cannot assume jurisdiction which in the absence 
of allegations of unlawful purpose, he does not 
possess to give a relief which itis the function of 
another Court to grant. 4 
Where a girl originally goes to an institution with 
the consent of her mother who is her guardian but 
the mother subsequently changes her mind, the deten- 
tion of the girl by the institution does not constitute 
an offence of kidnapping. 


Cr. R. App. from an order of the Addi- 
tional District Magistrate, Karachi. 


Mr. Parmanand Kundanmal, for the 
Applicant. 
Mr. Partabrai D. Punwani, Advocate- 


General, for the Crown, 

Weston, J. — The facts giving rise to 
this application are as follows: On Jan- 
uary 18, 1939, an application purporting to 
be an application under s. 952, Criminal 
Procedure Oode, was filed in the Court of 
the Additional District Magistrate, Karachi, 
by two women Shrimati Bulibai and 
Shrimati Tillibai. In this application the 
applicants stated that their respective minor 
daughters aged 13 and 12 years were 
induced to come from Hyderabad to Karachi — 
and had been wrongfully detained in an 
institution knowa as Om Mandli without 
the consent and knowledge of their parents. 
They therafore prayed that the Magistrate 
would order the girls to be restored to 
their parents “as there is fear that if the 
girls remain there they will be spoiled as 
they have been wrongfally detained’ for 
wrongful purposes.” On this application 
the Additional District Magistrate recorded 
short statements on oath of the two appli- 
cants. That of Bulibai is to the effect that 
her daughter disappeared from Hyderabad. 
When, on learning that she was at the 
Om Mandli at Karachi, she came here, 
her daughter was brought to her by 


‘some females of the Om Mandli; but her 


daughter under instigation was not willing 
to come to her, and was taken back, and 


1939 


she had togo away. She added that the 
Premises of the Om Mandli:had high walls 
there was a Policeman at the gates and 
that people were’ not allowed to enter the 
institution without the wriften permission 
of the authorities. The statement of Tilli- 
bai is to a similar effect. The learned 
Magistrate then passed the following order: 
“Issue search warrants for the production 
of the minors Ganga and Hari,” The war- 
rant issued purports to be issued under s. 100, 
Oriminal Procedure Code, and is as follows: 

“Whereas information hag been laid before me 
of the commission of the offence under sz, ' 363, 
Indian Penal Code, and it has been made to appear 
to me that the production of Hari, daughter of Nihal- 
chand, and Ganga, daughter of Tulsidas, is essen- 
tial to the enquiry now being made (or about to be 
made) into the said offence; 

This is to authorize and require you to search 
for the said Hari, daughter of Nihalchand, and 
Ganga, daughter of Tulsidas, in the Om Mandli, 
Karachi, and if found, to produce the same forth- 
with before this Oourt, returning this warrant, 
with an endorsement certifying what you have 
done under it immediately upon its execution.” 

The Police in compliance with this 
warrant produced the two girls before the 
Magistrate on January 19, 1939 and it 
appears that when they were produced an 
application was putin by Mr. Parmanand 
on behalf of the Om Mandili protesting 
against the warrant on the grounds that 
the girls were not detained or kept in con- 
finement that they were there with the 
express permission aud consent of their 
Parents that they were not there for any 
unlawful purpose that they were not in 
fact willing to return to their parents, and 
that the proper remedy for the parents or 
guardians was to take proceedings under 
the Guardians and Wards Act. The learned 
Magistrate however passed the following 
order 

“The minors having been produced are ordered to 
be kept in the custody of their mothers pending 
the disposal of the 363 case." 

In the present application it is claim- 
ed that the procedure adopted by the 
Additional District Magistrate was without 
jurisdiction, as it is said there was no in- 
formation before the Magistrate as to the 
‘commission of any offence under s. 363, 
Indian Penal Code; that s. 100, Criminal 
Procedure Code, is applicable only when a 
person is confined and that confinement is 
an offence, that s. 552 has no application to 
the facts of the case, that the Magistratelwas 
wrong in making no inquiry of any kind 
before issuing the search warrant for the 
production of the girls, or ordering the girls 
to go with their mothers, and that the 

-Magistrate in fact has usurped the func- 
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tions of the District Oourt under s, 25! 
Guardians and Wards Act. As no reasois 
have been given by the learned Magistrate 
for the action he took when issuing the 
warrant and later when ordering the girls 
to be handed over to their mothers, it has 
not been easy for us to determine under 
which section of the Criminal Procadure 
Oode he considered he was acting. The 
application to him, drafted by an Advocate, 
was under s. 552, The warrant issued 
purports to be under s. 109, Oriminal Pro. 
cedure Code. It seems unlikely that the 
Magistrate considered the conditions of s. 100 
to be satisied, namely that the girls 
were wrongfully confined under such cir- 
cumstances that the confinement amounted 
to an offence. For, according to the mothers, 
the girls’ desire was to remain with the 
institution and the mothers had been al- 
lowed tn see them. As the learned Advo- 
ca'e General suggests, it seems probable 
that the Magistrate considered that he was 
acting under s. 552 and used the form of 
warrant under s. 100 because it is only 
this section which directly provides for a 
warrant. 

Section 552 provides for an order of res- 
toration. No doubt, such an order can be 
enforced by warrant if necessary, but in 
many cases an order will meet the purpose 
and there is no reason apparent in the pre- 
sent case why the Magistrate considered 
the ex parte issue of warrant necessary. 
The section permits action by a District 
Magistrate upon a complaint on oath of the 
unlawful detention for an unlawful purpose 
of a woman or female child. It may be said 
that the detention by the Om Mandli insti- 
tution of the girls against the wishes of 
their parents was an unlawful detention, 
although in fact the fathers of the girls do 
not seem to have appeared in the matter. 
But itis clear that there was n> complaint 
on oath to the Magistrate that the deten- 
tion was for an unlawful purpose. In the 
joint application, the contents of which 
were sworn to by neither of the women, 
there is vague reference to apprehension 
that if the girls remain in the Om Mandli 
they will be “spoiled” as they have been 
wrongfully detained for wrongful purposes; 
but no attempt was made in the statements 
made on oath to suggest that the girls wera 
detained for any unlawful purpose. We are 
inclined to think that tha suggestion in the 
application was vague not because the 
Advocate who drafted it was incapable of 
expressing himself, but because he was un- 
able to specify any purpose which could be 


kan 
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considered unlawful. There is reference both 
in the warrant and in the brief final order 
to some case under s. 363, Indian Penal 
Code, but the record shows that the Magis- 
trate did not accept or take cognizance of 
the application as a complaint under this 
section. There is no statement that a com- 
plaint under this section has been made to 
the Police, and we are not able therefore to 
understand what the Magistrate had in 
mind. It is fairly obvious that there could 
be no case under s. 363, Indian Penal Code. 
It appears that the girls originally went to 
the institution with their mothers’ consent, 
and the mothers are the only guardians who 
have appeared. If the mothers later changed 
their minds, detention of the girls by the 
institution would not constitute an offence of 
kidnapping. 

The learned Advocate-General has sug- 
gested that “unlawful” has a meaning even 
wider than that given to “illegal” by s. 43, 
Indian Penal Code. We are inclined to 
think, as held in Abraham v. Mahtabo (1) 
that the main purpose of s. 552, Oriminal 
Prccedure Code, is to protect women and 
girls from detention for immoral purposes, 
although no doubt the section would be 
appropriate to cases where the purpose 
of the detention’ was clearly unlawful al- 
though not necessarily immoral. Taking 
the word ‘unlawful’ in its ordinary meaning 
of “contrary to or prchibited by law” we 
do not think tbatin particular cases there 
can be much difficulty in determining whe- 
ther the purpnse is or is not unlawful. And 
in the present case there is nothing to show 
that the Om Mandli institution has any 
unlawful purpose. In these matters the 
‘Legislature by s. 25, Guardians and Wards 
Act, has provided full powers for orders to 
be made for the custody of minors. The 
powers given to District Magistrate by 
8.552, Criminal Procedure Code, are excep- 
tional powers to be used with caution and 
only when the conditions ofthe sectionare 
satisfied. It may be that in the present 
case the learned Magistrate considered 
“that the course he followed was that which 
‘would be followed by the District Court 
‘upon ‘an application made by the two 
women under s. 25, Guardians and Wards 
Act.. But this was no reason for him to 
assume a jrrisdiction which in the absence 
of allegations cf unlawfal purpose, he did 
not possess, and he should not have strained 
s. 552, Criminal Procedure Code, no doubt 
with the best of intentions, to give a relief 


(1) 16 O. 487. 


which it was the function of another Court 
to grant. Although we hold that the 
learned Magistrate was wrong in the order 
which he passed, we do not propose to pass 
any orders in respect to these two girls. 
We should not be inclined to do so in any 
case, and asthe parents have not been served 
with notices of this application, it is clearly 
impossible for us to pass any orders against 
their interests. We think therefore, that 
it is enough for us to dismiss the present 
application but to invite the attention of 
the learned Magistrate to the remarks 
which: we have made. 
8. Application dismissed. - 





BOMBAY HIGH COURT 
Civil Reference No. 9 of 1938 
November 1, 1938 
Braumont, O. J. AND RANGNEKAR, J. 
COMMISSIONER or INCOME-TAX, 
BOMBAY 
versus 
ABUBAKER ABDUL REHMAN— 
ASSESSBES 
Income Tax Act (XI of 1922), ss. 3, 9—S. 9, effect 
of—Property vested in trustee in trust for beneficiary 
—Prima facie it is beneficiary who is to be assessed 
—RHeld on facts beneficiaries should be assessed 
directly in respect of income from wakf immovable 
erty. , 
Phe Geet of 8.9, Income Tax Act, is that the 
assessable income of immovable property is the 
annual value of such property, as defined in 
pub-s, (2), less the authorized allowances, and 
without taking into account any part of the pro- 
perty which the assessee may occupy for the purposes 
of his business. No doubt the language of sub-s. (1) 
does seem to involve that the assessee must be the 
owner of the property from which the income is 
derived, but, in order to bring the section into 
conformity with the general scheme of the Act, it is 
necessary to read the words “of which he is the 
owner" as meaning “of which annual value he is the 
owner.” Currimbhoy Ebrahim Baronetcy Trust v. 
Commissioner of Income-tax, Bombay (5), relied on. 
[p. 714, col. 2.1 h 
Prima facie it isthe owner of the income who 
has to be assessed and where property is vested ina 
trustee in trust for a beneficiary, prima facie itis 
the beneficiary who is to be assessed though there 
may be cases, in which the assessmeat is properly 
made upon the trustee, there being nothing in the 
Income Tax Act which precludes assessment on & 
trustee. [p. 714, col. 1] 
[Oase-law referred to.) > ia 
‘A deed of wakf conveyed certain immovable 
properties to trustees upon certain trusts, which, as 
amended by a later deed, directed to pay all charges 
for repairs, insurance and other outgoings out of 
the income and then to pay one-eighth of the balance 
of the income to the.settlor's wife for life and the 
other seven-eighths to the settlor's children. The 
trust was to pay the income to the children and 
remoter issue of the settlor so long as any such 
issue existed, and after the extinction of all the 
children and remoter issue of the settlor, the pro- 
perty wag to be held for the use of charitable, 
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religious or pious purposes of a permanent character 
recognized by the Mussalman Law for the benefit of 
Sunni Halai Memon Muhammadans: 

Held, that the trustees constituted an association 
of individuals within the meaning of s. 3, Income Tax 
Act. They were not the owners of the trust property 
and could in no event be legally asssssed as such 
owners. The income-tax authorities were therefore 
bound to assess the beneficiaries directly as regards 
the income of the wakf immovable properties. [p. 714, 


col. 2. 

ng Ref. made by the Oommissioner, 
Income-tax, Bombay Presidency. 

Mr. M. C. Setalvad, (Advocate: General), 
for Income tax Commissioner. 

Sir Jamshedji Kanga, for the Assessees. 

Beaumont, C. J.—This is a reference 
made by the Commissioner of Income-tax 
under s. 66, sub-s. (2), Income Tax Act, and 
the question raised, like a good many other 
questions under this Act, is not free from 
difficulty. Shortly, the question is whether 
jucame~tax should be assessed on the 
mutawallis of a wakf, or whether the tax 
should be assessed on the beneficiaries 
under the wakf deed. The deed of wakf 
is dated July 18, 1931, and by it certain 
immovable properties were conveyed to 
trustees upon certain trusts, which, as 
amended by a later deed, are, stated shortly, 
to pay all charges for repairs, insurance 
and other outgoings cut of the income and 
then to pay one-eighth of the balance of 
the income to the settlor’s wife for life 
and the other seven-eighths to the settlor’s 
children. The one-eighth after the death 
of the wife is to follow the other seven- 
eights, and putting it quite generally and 
so fur cnly asis material for the purpose 
of the present reference, the trust is to pay 
the income to the children and remoter 
issue of the settlor so long as any such 
issue exists, and after the extinction of all 
the children and remoter issue of the settlor, 
the property is to be held forthe use of 
charitable, religious or pious purposes of a 
perminent character recognized by the 
Mnuesalman Law for the benefit of Sunni 
Halai Memon Muhanmadans. These trusts 
are, I think, good under the Mussalman 
Wakf Validating Act of 1913. 

An argument was addressed to us that 
im any case the trustees are not liable 
to be assessed to tax because of s. 4, 
sub-3. (3) (i), Income Tax Act, which 
exempts income derived from property held 
under trast or other legal obligation wholly 
for religious or charitable purposes. In 
my opinion, this property, although validly 
given as wakf under the Wakf Validating 
Act, is not held for religious or charitable 
trusts. Prior to the date of that Act it 


had been held by the Privy Council that 
trusts of this nature for the benefit of the 
settlor’s family and afterwards for charity 
were void, and in my opinion, the Wakf 
Act did not in any wav alter tke law as 
declared by the Privy Council. It only 
validated trusts which otherwise wou'd hava 
been beld void. That view is in-accordance 
with a decision of the Full Bench of the 
Lahore High Oourt in Umar Bakhsh v. 
Commissioner of Income-tax (1). 

The main question which arises is 
whether under this wakf the trustees or 
the beneficiaries ought to be assessed. 
Up to a recent date, the Commissioner of 
Income-tax had assessed the beneficiaries 
on the income which they received under 
the wakf deed, as appears from his order 
of June 20, 1935, whichis an accompaniment 
to Ex. “E”. But recently he has altered 
that practice in accordance with what he 
considers to be the law as laid down by 
this Court in Commissioner of Inecome-taz, 
Bombay v. Laxmidas (2) and Commissioner 
of Income-tax, Bombay v. Dwarkanath (3) 
and in two unreported cases to which the 
learned Commissioner refers. Those cases, 
in my opinion, do not govern the present 
question, because in none of those cases 
was the Court dealing with trustees. In all 
thoss cases immovable property had become 
vested in two or more persons who were 
using it for the purpose of producing income 
for their own benefit, and the Conrt held 
that they were properly assessable as an 
association of individuals under s. 3 in 
respect of the property, and were not 
assessable separately in respect of their 
respective interests in the property. Bat 
in none of those cases, as I have said, 
was there any question as between a 
trustee and beneticiary. The trustees in 
this case are no doubt an association of 
individuals, but that consideration does not 
determine the question whether they or 
their beneficiaries should be assessed to 
income-tax. ° There are grave practical 
difficulties in assessing trustees where, as 
in India, the tax is imposed on a sliding 
seale. Such an assessment may result in 
beneficiaries being charged at a higher rate 
than is appropriate to them becauss they 
have a wealthy trustee, and in a trustee 
being charged at a higaer rate than is 
appropriate to him because he holds large 

(1) 12 L 725; 132 Ind. Oas. 689; AIR 1931 Lah 
578; 33 P L R 349; Ind. Rul. (1931) Lah 637 (SB). 

(2) 39 Bom L R 910; 173 Ind, Oas. 482; A I R 1938 
Pom 41;1 LR (1937) Bom 830; 10 R B 335. 

(3) 40 Bom L R 455; 177 Ind, Oas.447; A IR 1938 
Bom 353; ILR B 81 (1). - 
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trust income. The question whether trustees 
or the persons beneficially entitled to the 
income of property should be assessed to 
income-tax, came before this Court, Com- 
missioner of Income-tax, Bombay v. Cur- 
rimbhoy Ebrahim (4) and subsequently 
before the Privy Oouncil in Currimbhoy 
Ebrahim Baronetcy Trust v. Commissioner 
of. Income-tax, Bombay (5). I think that 
both’ this Court and the Privy Council 
adopted the view which Lord Cave had 
expressed in a case under the English Act, 
viz, Williams v. Singer: Pool v. Royal 
Exchange Assurance: (6) that prima facie 
it ig the owner of the income who has to 
be assessed and that where property’ ig 
vested in a trustee in trust for a beneficiary, 
prima facie it is the beneficiary who is to 
‘be assessed though there may be cases, and 
Currimbhoy Ebrahim Baronetey Trust v. 
Commissionr. of Income-tax, Bombay (5) 
was one of them in which the assessment is 
properly made upon the trus'ee, there being 
nothing in the Income Tax Act which 
precludes assessment on a trustee. 

Now, in this case the learned Advocate- 
General has argued that in assessing income 
derived from ! immovable property under 
the Income Tax Act, it is the owner of 
the property, who must be assessed under 
s. 9. He admits that the owner need not 
be the legal owner, and that when pro- 
perty is vested in a trustee in trust fora 


‘beneficiary simply, the beneficiary may be. 


the owner, But this consideration cannot 
apply to trusts which create interests in 
succession, since a reversioner cannot be 
assessed upon income to which he is not 
‘entitled. Moreover in the trust which falls 
for consideration in this case, andin most 
frosts under Indian Law, the ultimate 
beneficiaries are not ascertainable, and 
there is no existing beneficial owner of the 
corpus of the property. So that if the 
argument of the learned Advocate-General 
is accepted, it must follow that in most 
‘eases of trusts it is the trustee who will be 
assessable on income of immové&ble property. 
This seems to me inconsistent with the 
general schemé of the Act, which undoubt- 
edly recognizes trusts (see ss. 38 and 40). 
A difficulty does however arise on. the 
language of s.9of the Act. Before dealing 


PO 116;-58B 
L W 771; (1934) AL J 

W N-582; 59 O L J 403 (P-O). 
` (6) (1921) r A O65; 89 LJK B 1151; 123 L T 632; 
64 B J 569; 36-T LR 661; 7 Tax Oas 387, 


with that section, it is necessary to look 
at some of the earlier sections. Section 3° 
is the charging section which charges tax 
in respect of allincome, profits and gains 
of the previons year. Section 4 applies the 
Act to all income, profits or gains as 
described in s. 6. Section 6 enacts that 
the following heads of income, profits and 
gains shall be chargeable to income-tax 
in the manner hereinafter appearing, 
namely (i) salaries (zi) interest on securities, 
(iii) property, (iv) business, (v) professional 
earnings, and (vt) other sources, Section 7 
deals with the method of assessing salaries, 
and s. 8 deals with assessing interest on 
securities. Then comes s. 9 which deals 
with the income of property. Sub-section (1) 
is in these terms: 

“The tax shall be payable by an assessee under 
the head “property” in respect of the bona fide annual 
value of property consisting of any buildings or 
lands appurtenant thereto of which he is the owner, 
other than such portions of such property as he may 
occupy for the purposes of his business, subject to 
the following allowances.” 

Then follow various allowances in respect 
of outgoings for repairs, insurances premiums 
and so forth which may be deducted. The 
effect of s. 9-seems to be that the assessable 
income of immovable property is the annual 
value of such property, as defined in sub- 
s. (2), less the authorized allowances, and 
without taking into account any part of the 
property which the assessee may occupy for 
the purposes of his business. No doubt the 
language of sub-s. (1) does seem to involve 
that the assessee must be the owner of the 
property from which the income is derived, 
but, in my opinion, in order to bring the 
section into conformity with the general 
scheme of the Act, it is necessary to read 
the words “of which he is the owner’ as 
meaning “of which annual value he is the 
owner.” I think that the Privy Oouncil 
really adopted this view of the section in 
Currimbhoy Ebrahim Buronetey Trust vy. 
Commissioner of Income-iax, Bombay (5) 
because their Lordships discussed the 
question whether the Baronet was the owner 
within the meaning of s.9in some detail. 
They held that he was not the owner, 
because he was only entitled to the balance 
of income which remained after providing 
for a Sinking Fund and Repair Fund, 
and then simply as so much money. ` But 
if “owner” in s. 9 means ovner of the 
property from which the income is derived, 
there was no question to discuss, since 
the Baronet was at the most a tenant for 
life. As far as I know, the construction 
which, T think, should be placed on s, 9 
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is the one which has been adopted in 
practice; and we have been referred to no 
authority in support of the Advocate- 
General's argument that the income of 
immovable propeity must be assessed on 
the owner of such property, and not on the 
owner Of the income. I think therefore 
that the original view of the learned 
Commissioner was right, and that it is the 
beneficiaries who should be assessed, and 
not the mutawallis of the property. The 
actual questions raised are: 

“(1) Whether in the circumstances of the case the 
mutawallis (assessees) constitute an association of 
individuals within the meaning of s. 3, Income Tax 
Act, 1922 ? 

(2) Whether the mutawallis (assesses) can be said 
to be the owners of the properties within the meaning 
of s. 9, Income Tax Act, 1922, and were rightly 
assessed as such ? 

(8) Whether the assessees were in any event rightly 
assessed as owners of the wakf properties under 
s. 9of the said Act ? 

(4) Whether according to law the income-tax 
authorities were not bound to assess as regards the 
income of the wakf immovable properties directly 
the five beneficiaries mentioned in the deed of wakf 
dated July 18, 1931, and supplemental indenture 
dated October 29, 1934?" 


The answers to the questions will be as 
follows: (1) In the affirmative, (2) in the 
negative, (3) in the negative. (4) The 
income-tax authorities were bound to assess 
the five beneficiaries. Costs to be paid on 
the Original Side scale. 


Rangnekar, J.—I agree. I confess the 
question raised on this reference is not free 
from doubt, but upon the whole I have 
come to the conclusion that the view which 
we have taken is in accordance with the 
scheme of the Act and the principles laid 
down in Commissioner of Income-taz, 
Bombay v. Currimbho, Ebrahim (4) and 
Williams v. Singer: Pool v. Royal Exchange 
Assurance (86. True, that in taking that 
view We are departing from a strict 
grammatical construction of s. 9, Income 
Tax Act, but I have no regrets in that 
respect, because after all it seems to me 
thit the whole object of the Act is to tax 
the income of the subject where it is 
found. If the income is found with the 
beneficiary, then the beneficiary is primarily 
liable to be taxed, and if the income is 
found with the trustee, then it is the 
trustee who is liable. I agree therefore 
that the questions should be answered in 
the way proposed by my Lord the Chief 
Justice. 

D. Answer accordingly. 
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MADRAS HIGH COURT 
Appeal No. 126 of 1937 

October 20, 1938 
VARADAGHARIAR AND ABDUR Ratimay, JJ. 
KASTURI NARASARAJU —APPRELLANT 

versus 
KASTURI SATYAVATAMMA AND OTHERS 

—-RESPONDENTS 

Will—Construction—Teatator making will when 
wife was pregnant—Provision that if daughter be 
born, she should be marriedin a particular way—- 
Power of adoption given to wife only if son is born 
but does not survive her—Daughter born but dying 
soon after —Widow adopting — Adoption held invalid, 

In construing 8 will the Court should not provide 
for a contingency which the testator left unprovided 
for. Venkata Narasimha v. Parthasarathy (5), relied 
on, 

A will was executed by a Hindu when his wife 
was pregnant, By one of the clauses he provided 
that ifshe gave birthto 8 male child, she should 
manage the property till that child attained majority 
and then hand it over to him. In another clause he 
provided that if the wife gave birthto a female 
child, she was to be married in the same manner as 
was provided for existing daughter in a previous 
clause. Then came another clause which ran as 
follows: If a male child be born but it does not 
survive my wife she is to adopt a boy of her choice 
or a boy among my agnates, till the adoption abides, 
The said adoptee is to take my estate in full owner- 
ship; and during his minority, my wife shall be in 
possession of the estate, It turned out that the 
wife gave birth to a daughter and it also 
happened that the pre-existing daughter as well as 
this daughter died shortly afterwards. These 
events happened subsequent to the death of the 
testator. Thereafter the widow adopted a son to 
her husband: 

Held, that the adoption was invalid and the fact 
that his daughter died subsequent to his death could 
not affect the construction of the will. Bhagwat Koer 
v. Dhanukdari Prasad Singh (3), relied on Surya- 
narayana v. Venkataramana (1), Dharam Kunwar 
v. Balwant Singh (2), Surendranandan v. Sailaja 
Kant Das(3) and Ratan Lal v. Baijnath (4), distin- 
guished, | 

A. against the decree of the Sub-Judge, 
Amalapuram, inO.8. No. 42 of 1933. 

Mr. P. Satyanarayana Rao, for the Appel- 
kant. 

Messrs. G. Lakshmanna, G. Chandra- 
sekhara Sastry and V. Parthasarathy, for 
the Respondents. 


Varadacharlar, J.—This is a litigation 
arising out of disputes bètween an adopted 
son and the adoptive môther. Defendant 
No. lis the widow of one Raghupathi who 
died in March 1925, leaving a will (Ex. A) 
dated February 25, 1925. Defendant No.1 
adopted the plaintiff, who was her younger 
brother, on May 1, 1930, and, at that time, the 
parties entered into an ante-adoption agree- 
ment. For reasons which it is unnecessary 
to detail, the parties fell out and the plaint- 
iff filed the suit out of which this appeal 
arises for a declaration that thejante-adopt- 
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tion agreement was not binding upon him 
and sought consequential reliefs following 
from that declaration. Defendant No. 1 
replied-by impeaching the validity of the 
plaintiff's adoption. She contended that the 
adoption made by her was not authorized 
by the will, Ex. A, and that it was there- 
fore invalid. Various other questions were 
raised by the issues framed in the case ; the 
question of the construction of the authority 
and the consequent validity of the plaint- 
iff's: adoption was raised by Issue No. 1. 
The lower Court dealt with Issue No 1. 
as a preliminary issue; and construing 
the will as not giving the widow an autho- 
rity to adopt in the events that have hap: 
pened, it held the plaintiff's adoption to 
be invalid and accordingly dismissed the 
suit. Hence this appeal. 

The only point for decision in the appeal 
is as to the true construction of the clause 
in the will (el. 8) giving the widow power 
to adopt. We may however refer to one 
grievance mentioned before us by the learn- 
ed Counsel for the appellant in respect of 
the procedure adopted in the lower Court. 
Tt was brought to our notice that in the 
issues as originally framed, there was an 
igsue relating to estoppel, namely, Issue 
No. 2, “Whether the defendants are not 
estopped from disputing the validity of the 
adoption,” but this was dropped when the 
issues were recast by the learned Judge, on 
November 14, 1936, withthe result, it was 
said that the plaintiff had been prejudiced 
by no -evidence having been taken on this 
question of estoppel. We do not see any 
basis for any grievance on this score nor is 
there much force in it. Neither in the 
grounds of appeal originally fiied nor in 
the. additional grounds subsequently filed 
do ve find any objection raised to the 
course adopted by the lower Oourt in thi8 
respect. We may also point out that the 
issue of estoppel should not have been 
raised on the pleadings at all, as observed 
by the learned Subordinate Judge. The 
deed of adoption specifically states that the 
adoption was made in pursuance of the 
authority conferred by the husband's will 
and para. 6of the plaint also stated that 
the adoption took place in pursuance of the 
authority contained in the will. Ifthe will 
does not authorize the adoption, it seems to 
us there is an end of the matter. There is 
no suggestion anywhere of any representa- 
tion of oral authority by the widow and 
there is accordingly no basis for the plea 
of estoppel... We donot therefore see any 
réason to allow any objection under ‘this 
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head to be raised at the hearing of the 
appeal. 

Proceeding now to the construction of 
the will, we are of opinion, that the con- 
struction placed by the lower Court on 
el. (8) of the willis correct. To understand: 
the scheme of the will, it is necessary to 
remember that the testator had a daughter 
two or three years old, alive at the date of 
the will. His wife was then pregnant and 
he provided in tha will for the contingency ` 
of her giving birth either to a male child 
or to a female child. Incl. (6), he provided 
that if she gave birth to a male child, she 
should manage the property till that child 
attained majority and then hand it over to 
him. In cl. (7), he provided that if the wife. 
gave birth to a female child, she was to be 
married in thesame manner as was pro- 
vided for existing daugher in a previous 
clause. Then comes cl. (8) which ruus aa 
follows : 

“If a male child be born but it does not survive 
my wife Satyavati, she ig to adopt a boy of her 
choice or a boy among my agnates, till the adop- 
tion abides. The said adoptee isto take my estate 
in full ownership; and during his minority, my wife 
shall be in possession of the estate,” 

It turned out that the wife gave birth to 
a daughter and it unfortunately happened 
that the pre-existing daughter as well as 
this daughter died shortly afterwards. It 
need hardly be stated that these events 
which happened subsequent to the death 
of the testator cannot affect the construc- 
tion of the will. Mr. Satyanarayana Rao, 
the learned Counsel for the appellant, has 
asked us to construe the will as conferring 
a general power of adoption on the widow 
based on an anxiety of the testator that he 
should, in any event, be represented by a 
son, whether aurasa or adopted. We do 
not think that the language of the will can 
be so interpreted. We are not, by any 
means, satisfied that the testator desired 
that in all possible events, he. should be 
represented by ason. But, even if we can 
impute any such intention to the testator, 
we have still got to see whether that inten- 
tion is expressed or can be clearly implied 
in the clause of the will. Incl. (7), he dis- 
tinctly contemplated ths contingency of 
the birth of a daughter to his wife. But he 
does not follow up that contingency by 
providing for an adoption by his widow in 
that case. It is only a specific contingency 
that is provided for in cl. (8) which con- 
fers the power of adoption, namely tha 
contingency of the child to be born being a 
male and its pre-deceasing the widow. 
Oases like Suryanarayana v, Venkatara- 
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mana (1) and Dharam Kunwar v. Balwant 
Singh (2), relied on by the learned Oounsel 
for the appellant, are of no help to him, be- 
cause they dealt with a general power of 
adoption and only held that such a general 
power should not be unduly restricted nor 
treated as exhausted by a single adcption. 
In Surendranandan v. Sailaja Kant Das 
(3) and Ratan Lal v. Baijnath (4), the 
Court had only to consider how far a 
general power was restricted by reference to 
the will to other considerations. 

The present cuse has, in our opinion, to 
be determined with reference to the princi- 
ples laid down by their Lordships of the 
Judicial Committee in Venkata Narasimha 
v. Parthasarathy (5) and Bhagwat Koer v. 
Dhanukdari Prasad Singh (6). In’ the 
latter case, cl. (4) of the will then in ques- 
tion (set out on p. 475*) began with the 
words, “If by the will of providence, no 
male or female child be born to me” and in 
that contingency, the testator conferrred a 
power to adopt on his widows. It actually 
happened that after his death, a female 
child was born to one of his widows. 
Dealing with the validity of an adoption 
made by a widow in those events, their 
Lordships observed (on p. 479*) that what- 
ever might be the strength of the pre- 
sumption in favour of a Hindu’s desire to 
be represented by an adopted son and 
though “the Courts would not be astute 
to defeat an adoption not clearly in excess 
of the power” it was not for the Court 
unduly to strain the words of the will or to 
make a will for the testator; and their 
‘Lordships added that the opening words of 
cl. (4) must be held to govern the other 
clauses and it was impcssible without going 
outside the terms of the will to hold that 
in the events that had happened, the power 
took effect. Weare unable to sce how the 
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present case difersin principle from the 
case in Bhagwat Koer v. Dhanukdari 
Prasad Singh (6). Olause 8 of Ex. A begins 
with the words “if a male child be born” 
and it is only that contingency that is pro- 
vided for. It is not possible to say: that the 
testator was not alive to the contingency 
of a daughter being born because cl. (7) 
has provided for it, and it is obvious that 
he has not chosen to give his wife a power 
of adoption in that contingency. If we 
are to hold that even in that contingency 
the widow must have been intended to 
be authorized to adopt, the Oourt would 
clearly be providing for a contingency 
which the testator left unprovided for. 
This is what their Lordships held to be 
beyond the power of the Oourt in 
Venkata Narasimha v. Parthasarathy (5). 
at p. 22). A case which seems to be pra- 
ctically on all fours with the present is 
referred to by Sir D F. Mulla as reported 
in Coryton, 1,42 see Il] (a) on p. 520 of 
Edn. 8, of his book on Hindu Law. But 
as that report is not available to us here, 
we do not propose to base our decisicn on 
the authority of that case. But for the 
reasons stated above, we have come to the 
same conclusion. 

We may add that the above construction 
does not, in our opinion, lead toany un- 
natural results nor is it inconsistent with 
the presumed intention of a Hindu testator. 
It must be remembered that at the. time of 
his death, the testator had a daughter alive, 


Even if another daughter should be born, 


these daughters would in the ordinary 
course inherit.the estate for their lives and 
after them any son or sons born to them 


or either of them would succeed. We do 


not think that it is the general sentiment of 
any Hindu testator that his daughter's son 
should be superseded by an adopted son. 

e testator in the present case might well 
have thought that it was unnecessary to 
provide a power of adoption in the event 
of a daughter,being born because he might 


‘have been content to leave the estate to 


devolve on the daughters aud the daugh- 
ter’s sons. On the other hand, his making 
provision for the contingency of a male 
child being born and pre-deceasing the 
widow is quite intelligible, As explained by 
the learned Subordinate Judge, the moment 
a male child was bora after the testator’s 
death, he would become of the stock of 
descent and under the law as it stood at 
the time, the daughters and their children 
would have been excluded by the gnati 
reversioners. It was therefore natural that 
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he should have provided for that contin- 
genev by directing his wife to make an 
adopticn so that the property might remain 
in his own family. We accordingly hold 
that the lower Court has come toa right 
© conclusion. The appeal fails and is dis- 
missed with costs of respondent No. 1. 


N.-D. Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 
First Civil Appeal No. 26 of 1936 
December 23, 1938 
Davis, J. O. anp Lez», J. 
. GOPALDAS METHARAM— 
APPELLANT 
versus 
LOKAMAL CHELLARAM ano oragRs 
— RESPONDENTS 

` Limitation Act (IX of 1908), Sch. I, Art. 60— 
“Demand” —Essentials of, stated—Deposit payable to 
more than one person— Demand, by whom to be made 
—Demand not addrssed to depositee directly but 
merely made in written statement in guitto which 
claimant and deposittee are co-defendants—Whether 
demand within meaning of Art. 60—Civil Proced- 
-ure Code (Act V of 1908), 0. VI, r. 17— 
Amendment, when should be allowed-—-Debtor and 
ereditor—Right to recover debt devolving on sons 
jointly—Some of them, whethercan split up cause 
of action and bring suit for their share only. — 

The demand contemplated by Art. 60, Limitation 
‘Act, must be a legal demand. It must be made 
by á person capableof giving a valid discharge 
-in the eyent of payment being made. lf the 
-deposit is payable to more persons than one, it 
equally follows that the demand must be made 
by them all or at least by one of them duly 
‘authorized by the others andjin a position to give 
a legal discharge on behalf of himself and the 
others, In the same way, the demand referred to 
in Art. 60 must be a demand made directly on 
the party with whom the deposit lies in his 
capacity as deposites. The starting point of 
limitation under Art. 60 is the date when the 
demand is made. Such a demand must be an 
unqualified demand forthe whole sum due. A claim 
to deposit not addressed to depofitees but put for- 
ward in written statement in a suit in which both 
‘the claimant and the depositee are co-defendants 
is not a demand of the nature contemplated by 
Art. 60. Subbah Chetty v. Visalakshi Achi (1), re- 
lied on.. [p. 720, col. 1.) : : 

No doubt the powers of the Court to permit 
amendments under O. VI, r. 17, Civil Procedure 
Code, are very wide and should be freely exercised, 
but thé exercise of this jurisdiction must not be 
resorted to where prejudice is likely to result tothe 
other side which couli not be compensated in 
-eosts. [p 72], col. 2.) i 

Wherethe right of a person to recover certain 
debt has devolved upon his sons jointly, they can 
file only one suit against their debtors for the 
recovery of the whole amount. Some of them cannot 
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split up the claim and inetitute a suit for a part 
thereof on their own behalf on the ground that others 
did not join with them as co-plaintiffs. In such a 
case it would be incumbent upon those instituting 
suit, to claim the whole amount on behalf of them- 
selves and their brothers on payment of the full 
court-fees andto make their 
[p. 721, col. 1.) s 

F. 0..A. against the decree of Rup- 
choad Bilaram, A. J. C., dated January 27, 
1936. 

Mr. Srikrishendas H. Lulla, for the Appel- 
lant. 

Mr, Dipchand Chandumal, for the Res- 
pondents. 


Lobo, J.—The facts which have given 
Trige to this appeal are these: One Khushali- 
bai, wife of Topumal, had deposited a sum 
of Rs. 4,000 with her husband's brother 
Shewaram Ramrakhiomal who died in 
1899. Topumal, Khushalibai'’s husband, 
had pre-deceased Shewaram. Shewaram had 
four brothers besides Topumal, Metharam, 
Rewachand, Hemandas and Ghandumal. 
Of these brothers Topumal and Metharam 
were full-brothers: the others were step- 
brothers. Shewaram left a will which in 


one way or another has been the subject- ` 


matter of litigation in this Oourt for more 
than a generation. Under the will he ap- 
pointed four executors and trustees one of 
them being his step-brother Hemandas. 
Khushalibai died about 1909. The deposit 
that she had made with Shewaram con- 
tinued till ber death and has continued 
thereafter in the hands of the executors 
and trustees of Shewaram’s estate. But 
Knushalibai had left a will under which 
she bequeathed this money to Sitabai, the 
daughter of Shewaram and wife of Basar- 
mal Tarachand, one of the executors and 
trustees of Shewaram’s will. Metharam, the 
full brother of Shewaram, died in 1916 and 
Ghandumal, one of the half-brothers, died 
some year later leaving a son Motiram. 
Metharam had left several sons; Tejan- 
mal, Sunderdas, Gopaldas, Khemchand and 
Tikamdas. Of the sons of Metharam, Tejan- 
mal died in 1927. Between the death of 
Khushalibai in 1909 and the death of 
Tejanmal in 1927 no member of the family 
appears to have made any claim to the 
deposit money cf Khushalibai in the hands 
of the executors and trustees of Shewaram's 
estate and it would appear that this money 
is stil] in their hands and that the only 
person. they acknowledged as entitled there- 


to is Sitabai, daughter of Shewaram and, 


wife of Basarmal, to whom the money was 
left under the will of Khushalibai. In 1928 
however Motiram, son of Ghandumal, filed 


brothers who refused‘ 
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a suit in this Court No. 360- of 1928, claim- 
ing a sum of Rs. 2,000 out of this deposit of 
' Khusbalibai. He averred in the plaint that 
the amount of the deposit was Rs. 4,000; 
that interest thereon had accrued at the 
Tate of 9 per cent,, that under the rule of 
damdupat interest could not ke claimed in 
excess of the capital: that the deposit 
therefore amounted to Rs. 8,000: that after 
Khushalibai'’s death her estate passed to 
the heirs of her deceased husband Topu- 
mal: that these heirs were four in number, 
Metharam, Hemandas, Rewachand and his 
own deceased father Ghandumal: and that 
he was thus entitled to one-fourth of 
Rs. 8,000. The defendants in that suit were 
the executors and trustees ‘of Shewaram's 
estate, defendants Nos. 1 to 4, the sons of 
Metharam deceased, defendants Nos. 5 to 8, 
the sons of Tejanmal deceased, defendants 
Nos. 9to1l and the sons of Rewachand 
deceased, defendants Nos. 12 to 14, The 
executors and trustees of Shewaram’s estate 
were then represented by Lokamal Ohella- 
ram, Visumal Pahlajraj, Hemandas Rumra- 
khiomal and Tikamdas Basarmal. Three 
of them filed a written statement opposing 
the claim on the grounds mainly that 
Ghandumal as a half-brother of Topumal 
was not an heir of Khushalibai: and 
secondly, that under Khushalibai’s will the 
deposit money bad been bequeathed to 
Sitabai. Of the sons of Metharam the eldest 
Sunderdas and Khemchand were ex parie 
Gopaldas and ‘likamdas were defendants 
No. 6 and 8: they appeared aud filed a 
written statement. They averred therein 
that Khushalibai left as her heir their 
father, Metharam, the only full-brother of 
Topumal, her busband: that Metharam 
on his death left defendants Nos. 5 to 8 and 
Tejanmal and his sons as survivors; that 
Tejanmal died in 1927 leaving defendants 
Nos. 5 and 6 as survivors of the family cun- 
sisting of the deceased Tejanmal and defen- 
dants Nos. 5 and 6. Paragraph 10 of their 


written statement reads: 

“As submitted above these defendants and defen- 
dants Nos, 5 and 7 are entitled to the entire sum of 
me 8,000 and therefore pray for a decree in their 

avour,” 


This suit bowever was dismissed for 
default of appearance of the plaintiff and 
there the matter rested tillin 193z Sunder- 
das and Gopaldas, scnsof Metharam, Gopal- 
das being defendant No. © in the suit of 
1923, filed suit No, 1LU of 1932 claiming a 
sum of Rs. 4,000 out of the same deposit of 
Khushalibai, in the hands of ‘the executors 
and trustees of Shewaram's estate. In the 
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original plaint they impleaded as defen- 
danis the four executors and trustees of 
Shewaram's estate, defendants Nos. 1 to 4, 
and Khemchand and Tikamdas. Defendant 
No. 7 was the Official Receiver representing 
the estate of the insolvent Khemchand. The 
executors and trustees of the estate of She- 
waram in this suit adopted the pleas which 
they bad taken in the previous suit. One 
of them however Hemandas filed a sepa- 
rate written statement of a colourless dege 
cription merely requiring that the plaintifs 
be put to proof of their claim. Tikamdag, 
defendant No. 6, does not appear cn the 
record before us to have filed any written 
statement. Khemchand, defendant No, 5, 
supported the plaintiffs’ claim and claimed 
his share. Certain issues were framed in 
the suit on November 24, 1932, but on 
November 2/, 1935, Rupchand, A. J. O. 
passed an order raising two preliminary 
issues ; 

“{1) Whether the suit was barred by limitation ? (2) 
Whether the suit should be for recovery of the whole 
amount of the deposit ?" 

The hearing of these issues as prelimi- 
nary issues was adjourned to December 
10, 1935. They were however actually 
heard and disposed of by the learned Judge 
on January 2/, 1936. The learned Judge 
held on both these issues against the piain- 
tiffs and ordered that the suit be dismissed 
with costs. It is against this décision and 


‘the decree which followed thereon that the 


present appeal has been filed, strange to 
say not by both the plaintifs in Suit 
No. 160 of 1932 but by plaintiff Gopaldas 
alone. The plaintiff Sunderdae’ name does 
not even appear in the category of respon- 
dents. The Honourable Mr. Rupchand 
A. J, O. held on the issue of limitation that 
Art, 60, Sch. I, Limitation Act, was appli- 
cable; that limitation ran against the plain- 
tiffs from October 10, 1928, on which 
date plaintiff Gopaldas and his brother 
Tikamdas had filed their written statement 
in suit No, 360 of 1923 in para, 1G where- 
of they had claimed for themselves and 
defendants Nos. 5 and 7 in that suit the 
entire sum of Ks, 6,000, The learned Judge 
held that this was a demand such as 
Art, 60 required; that ihe present suit 
having been filed in July 1952 was more 
than thres years atter the date of 
the demand and was therefore time- 
barred, The learned Judge states on this 
point: f 
“Metharam was admittedly alive when Khushali- 
bai died. That being so, the right if any of 
Khushalibaito recover theamount in suit devolved 
on Metharam. On hie death that right deyolved 


Bo 


jointly upon hissons who were joint with him. In 
1928 a nephew of Metharam filed suit No. 3€0 of 
1928 claiming that Metharam alone was not entitled 
to this amount and that all the brothers of Metharam 
and their sons were equally entitled to share the 
money with Metharam. To that suit the sons of 
Metharam were parties. Two of them remained 
ex parte and two others, namely Gopaldas and 
Tjkamdas filed a defence in which they stated 
tnter alia as follows: 

~ “As submitted above these defendants and defen- 
dants Nos, 5 and 7 are entitled to the entire sum of 
Rs. 8,000 and therefore pray for a decree in their 
favour.’ 

This was a clear demand made by Gopaldas and 
Tikamdas on behalf of themselves and their bro- 
thers, defendants Noy.No.5 and 7. And therefore 
assuming that Art. 60, Limitation Act, applies, the 
period of three years commenced to run from 
October 10,1928 which is the date ofthis written 
statement containing a clear demand for payment 
of the money. If Gopaldas was joint with Tejanmal 
and Sunderdas, this was a demand made by Gopal- 
das on behalf of all the three, assuming for the 
moment that there is no proofone way or the other 
that Tikamdas was also joint with Gopaldas and 
brothers. So far as Tikamdas is concerned he him- 
self has signed thewrittenstatement and he cannot 
therefore plead that he made no demand. The 
demand contained in the written statement was 
therefore a joint demand on behalf of all the four 
sòns of Metharam. Apart from this it would appear 
that there was a clear denial in the written state- 
ment filed in that suit by the trustees Lalchand, 
Lokumai, and Tikamdas, that Metharam or his 
sons were entitled toclaim this money as heirs of 
the deceased Khushalibai. They not only set upa 
will of Khushalibai by which the money was left 
to Sitabai, w/o Basarmal Tarachand, but also stated 
that the trustees had passed a resolution that the 
amount be paid to Sitabai, The sons of Metharam 
were fully aware that theif right to claim the money 
‘was being denied and that the money was not being 
held in deposit for them, “Fhé agreement if any 
to hold the money in deposit was at an end. 
That being so, the suit is barred by limitation 
whatever Article may be applicable tot, it having 
‘beén filed in 1932, four years after the date of 
demand and refusal,” 


With this‘ finding of the learned Judge 
we are notin agreement. Article 60, Sch. I, 
Limitation Act, provides a period of three 
years for the recovery of a deposit under 
‘an agreement that it shall be payable on 
demand fromthe time ‘when the demand 
is made,’ Obviously the demand contem- 


-plated must be a legal demand. It muet 


‘be made bya person capable of giving a 
valid discharge in the event of payment 


.-being made, If the deposit is payable to 


. more persons than ‘one, it equally follows 


: that the demand must be made by them all 
or atleast by one ofthem duly authorized 


.-by theothers and in a position to givea 


legal discharge on behalf of nimseli and 


“the others. In the same way, it seems to 
us clear that the demand referred to in 
Art, 60 must be a demand made directly 


‘on the party with whom the deposit lies in 
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his capacity us depositee. In Subbiah 
Chetry v, Visalakshi Achi (1) it was said 
that the starting pointof limitation under 
Art. CO is the date when the demand is 
made, Such a demand must be an un- 
qualified demand for the whole sum due, 
Where the person demanding stated that 
Le was in need of mcney and asked for 
payment of the whole if it suited the 
convenience of the deposites but in any 
caso he asked him to send such money as 
he may be able to collect it was held that 
a qualified demand of this nature vould 
not cause time to run for the w:ole amount 
due. It would appear further therefore 
that the demand contemplated by Art. 60 
must be for the entire deposit and must 
be unqualified. It appears to us that the 
alleged demand in this case was not a legal 
or proper demand such as to result in caus- 
ing time to run against the plaintiffs in 
the suit. In the first place, the demand was 
not made on the executors and trustees of 
the estate of Shewaram whowere the depo- 
Bitees after the death of Shewaram. It 
Was not addressed tothem. It was merely 
a claim put forward in their written state- 
ment by one of the plaintiffs and a biother 
ot his who were defendants in a suit in 
answer to the plaintifi’s claim, a suit in 
which both they and the depositees were 
co-defendants We do not think it can 
fairly be said that this was a demand of 
the nature contemplated in Art, 60, Seb. I, 
Limitation Act, 

Then again it was the case of the parties 
making that demand that the money was 
due and payable not to themselves alone 
but lo themselves and defendants Nos. 5 
and 7 in that suit, viz. Sunderdas and 
Khemchand, sons of Metharam. The de- 
fendants making the claim, Gopsldas and 
Tikamdas, had no authority to represent 
defendants Nos, 5 and 7 to whom they 
„efer in para, 10 of the written statement 
containing the demand. In fact if, as the 
learned Judge has held, Gopaldas and 
Tikamdas were joint with Sunderdas, then 
Sunderdas as thé eldest member of the 
joint family and the karta thereof was the 
only person who could make a valid demand 
and give a valid discharge in the event 
of payment binding himself and the other 
members of the joint family. In these 
circumstances we are of the opinion that 
tLe demand made in the manner and the 
circumstances set out above by Gopaldas 

(i) A I R 1932 Mad. 685; 139 Ind, Cas. 164; 63 


M LJ 232; (1933) M W N 918; 36 L W 574; Ind, 
Kul, (1932) Mad, 635. 
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and Tikamdas was notin any sense such a 
demand as is required by Art. 60, Sch. J, 
Limitation Act. Whether from tae point 
of view of the person demanding or from 
the point of view of the persons from whom 
the demand was made the demand was not 
such as to cause limitation to run against 
the plaintiffs, Butthough we differ from 
the decision of the learned Judge on the 
question of limitation wa feel that the 
appeal must fail on the other issue which 
the learned Judge has decided against 
the present appellant and his brother 
Sunderdas. The learned Judge states on 
Issue No, 2: 


. “Apart from this “ib would appear that the suit is 
also incompetent as being on part of the cause of 
action, Ifthe right of Metharam to recover the 
money devolved upon his sons jointly, they could 
only file one suit against their debtors for recovery 
of the whole amount. Some of them could not split 
the cause of action and sue fortheir share only on 
the ground that others did, not join with them as 
co-plaintiffs. Iu that case it would bs incumbent 
upon such ofthem as were filing the suit to claim 
the whole amount on behalf of themselves and their 
brothers on payment of the full court-fees and 
making their brothers who had refused to join as co- 
defendants.” 


We think that the learned Judge was 
right, The plaint in the suit made out 
that Gopaldas and Sunderdas were members 
of a joint Hindu family on October 10, 1928 
when the written statement in the previous 
suit, No, 360 of 1928, had been filed by 
Gopaldas and Tikamdas, The learned 
Judge io his order dated November 27, 
1935 to which reference has been made 
above had permitted the plaintiffs to apply 
for amendment of their plaint if they sö 
wished to make it clear that Gopaldas 
and Sunderdas were not members of a 
joint Hindu family on October 12, 1928. 
The plaintifs had failed to amend though 
the opportunity was afforded then. The 
debt consisting of the amount of the de- 
posit made by Khushalibai was one and 
indivisible. The claimants to it as alleged 
by the plaintiffs in the suit constituted 
a joint Hindu family, In the circumstances 
it was not open to the plaintiffs to split 
up the claim and institute a suit for a 
part thereof on their own behalf. If the 
others entitled to share in the deposit 
were unwilling to join, then the only course 
open tothe plaintiffs was to tile a suit for 
the entire amount of the deposit paying 
court-fees on the entire amount, to implead 
the other claimants as defeadauts and pray 
for a distribution of the deposit amount 
to the parties entitled thereto with an 
appropriate order as to costs, This the 
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appellant and his cc-plaintiffs failed tó 
do and the learned Judge has righty 
held that the suit as brought was incom* 
petent. 

The learned Advocate who has appeared 
for the appellant has argued that if this 
is our view itis open tous even atb this 
stage to permit the appellant to amend 
the plaint and pay the necessary court fees 
in accordance with our finding. No doubt 
the powers of the Court to permit amend- 
ments under O. VI, r. 17, Civil Procedure 
Code are very wide and should be freely 
exercised, but the exercise of this jurisdic 
tion must not be resorted to where prejudice 
islikely to result to the other side which 
could not be compensated in costs. In the 
circumstances of this case we are not at 
all prepared at this stage to accede to such 
& prayer. 

One other point was made by the learned 
Advocate for the appellant before usand 
that is that the learned Judge’ erred in 
allowing six different sets of costs to the 
defendants inthe suit some of whom had 
made common cause with the plaintiffs, 
The learned Judge has allowed separate 
sets of costs for defendants Nos. 3, 5,0 
and 7,.one set of costs to defendants Nos. 
1, 2,4 and 9 and one set to defendants Nos, 
8, 10,11 and12, Defendant No. 5 was Khem- 
chand Methatram who was adjudicated 
insolvent and defendant No. 7 is the Official 
Assignee reprensenting his estate; only one 
Set of costs can be allowed to defendants 
Nos; 5and7. Defendant Hemandas, No. 3 
did not oppose the claim of the plaintiffs. 
Though impleaded as a respondent in this 
appeal he instructed his Advocate at the 
hearing before us to withdraw. No costs 
should be allowed tohim. Tothis extent 
we vary the order of the learned Judge 
ia ‘the matter of costs. But otherwise the 
appeal fails and is dismissed. 


8. Appeal dismissed, 
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thikadar,if can be ejected for mere non-payment of 
thika jama. 
“"Thelandlord has, no common law right in India 
to eject: a tenure-holder for non-payment of rent. 
His right to obtain ejectment depends in each case 
upon the terms of theagreemént or lease. Where 
‘aright to eject the tenure-holder is not given by 
the agreement or lease, mere failure to pay the 
thika jama does not entitle the landlord to 
eject the thikadar. The form of the sub-s. 7 of 


B. 65-A, O. P, Land Revenue Act suggests 
‘that the Legislature intended to save existing 
‘righta rather’ than to create new ones. The 


sub-section also intended to give the protected 
thikadar protection not only. ageinst the sale of 
4he property in execution but also against ejectment 
except where law allowed it. All that sub-s. (7) 
does is to save for the landlord any rights which 
‘he might have under the law for the time being 
in force, and, which is. not inconsistent with the 
Act, to eject thethtkadar, on certain ground. The 
sub-section is designed to deal with protection 


‘in relation to liability to ejectment, and 
‘doés so by leaving such Jiability unaffected 
only in cases where if arises under decrees 


of the kind. specified and by implying that 
the protected thikadar will not be liable to eject- 
ment in any other case. Protection by limiting 
liability to‘ejectment to specified cases is easily 
intelligible, but not protection by extending it to 
cases where apart from the sub-section in question, 
‘if-‘does not exist. The interpretation of the ex- 
pression “any law for the time being in force’ as 
-some law relating to the procedure of ejectment may 
possibly.be suggested by the words “passed jn 
accordance with” which precede it, but would mean 
‘Ignoring the fact thata decree cannot be passed on 
‘mere procedure, . What. the words of the sub-section 
tequire is a decree ‘which~is ‘good under the 
‘general law and not inconsistent with this Act. 

he words ‘in execution of a decree for ejectment 
‘passed in accordance with law’ taken by themselves, 
‘cannot be resiricted in their meaning. The words 
‘“pasced in accordance ‘with law’ mean in accordance 
‘with, the substantive or adjective law. But the 
words must be taken in conjunction with the other 
‘words in the sub-section; the words ere “and not 
‘inconsistent with this Act.” The Act, deals with 
‘eubstantive: rights and does not deal with matters 
of procedure. It is therefore evident that the 
expression “in execution of a decree for eject- 
menf passed in accordance with any law for the 
‘time being’ ‘in force” refers to Jaw other than 
that contained in the statute; in other words, 
sub-cls, (a)and (b) do not:give substantive rights 
spart from the general law but are conditions to be 
applied in testing the question whether a decree, 
has been passed in accordance with the law. Conse- 
quently a'Jandlord cannot eject a protected thikadar 
for mere non-payment of thika jama. O. R. No. 99 
of 1934, A. No. 27 of 1918 and S. A No,17 of 1926, 
explained. Komalsingh v. Jagannath Muratsingh (3), 
relied on. [p. 725, col. 1; p. 730, col. 1; p. 727, col. 2.) 

Obiter—Holders of interests similar to that 
of a thikadar, gaontia or farmer cannot be ejected 
solely on ths ground of non-payment of rent. Mehunt 
Buloram Doss v. Jogendro’ Nath Mullick (1), and 
Mumtag Bibee -v. Grish Chunder Choudhury (2), 
elied on. [p, 725, col, 2.) 


_L.P. As. from the decision ol Rowland, J., 
dated April 22, 1937, | 
Dr. D. N. Mitier and Mr, G. P. Das, for 
the Appellant, 
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- Sir M. N. Mukherji and Mesars, G. C. 
Das and S..S. Rakshit, for the Respondents. 
Harrles.C, J—These are three connect- 
ed Letters Patent Appeals from a decision 
of Rowland, J. The suite ont of which the 
appeals arise were instituted by Lal Sada- 
nand Singh against the three respondente. 
The latter are protected thikadars and the 
plaintiff cleimed in each suit arrears of 
rent dre from the defendants, and in default ` 
of payment, he prayed that he should be 
entitled to eject them from their villages 
and the sir ‘lands appertaining theréto, 
The learned Munsif, who heard the case 
in the first instance, decreed the plaintiff's 
claims and ordered that in default of pay- 
ment of the thika jama decreed within a 
cerlain pericd, the plaintiff would be en- 
titled to eject the defendants. The defen- 
dants appealed to the Court of the learned 
Subordinate Judge. They failed to pay- 
the ihika jama decreed within the time 
allowed and.-prased that such time be 
extended. The learned Subordinate Judge 
came to the conclusion that he had no 
jurisdiction to extend the time and dismissed 
the appeals which involved the ejeciment 
of the defendants. The defendants appealed 
{othis Court and the appeals were heard 
together by Rowland, J. He came to the 
conclusion that the plaintiff was not entitled 
to eject the defendants and accordingly 
he allowed the. appeals and set aside the 
decrees for ejectment passed by the learned 
Subordinate Judge. The appeals came 
in the first place before a Bench of this 
Court consisting of Wort and Dhavile, JJ; 
The learned Judges were of opinion <that 
the authorilies of this Court were conflicting 
and as the matter was one of importance, 
they referred the appeals to the. Chief 
Justice for the constitution of a Full Bench. 
The matter has accordingly been argued 
before this Bench. The plaintiff is the 
landloré-proprietcr of three villages, whereas 
the defendants are protected thikadars of 
the villages concerned. The cnly point 
which has io be considered is whether a 
landlord is entitled to obtain a decree. fcr 
ejeciment against a. protected. thikadar in 
the Sambalpur district upon the ground cf 
the latter's failure to pay the thika jama. 
The legal position of a protected thikadar 
is dealt within s. U5-A, O. P. Land Revenue 
Act, (XVIIL of 1801). That section enables 
a Settlement Officer to declare certain thika- 
dars, gaontiasor farmers to be “protected 
for the purposes of that section, and when ., 
athikadar, farmer or gaontia is declared 
to be protected, the Settlement Officer may, 
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at the request of the proprietor of the 
village, determine the amount of the thika 
jama which shall be payable by such thika- 
dar, gaontia or farmer. Sub-s (3) of the 
section provides that any thikadar, farmer 
or giontia who has been ejasted or dis- 
pozsessed may, in certain circumstancas, 
obtain protection and be replaced in posses- 
-Sion of the village. Sab-s (4) sets out the 
inciden‘s of a tenure of a thikadar, farmer 
or gaontia who has been declared to be 
Protected under the section. The tenure 
is heritable but not transferable by sale, 
gift, mortgage or dower, and it is expressly 
declared that it is not saleable in execution 
of any decree nor can any decree be passed ` 
for the sale thereof.’ On the death of a 
thikadar leaving more than one heir bear- 
ing the same relationship to him, the eldest 
of such heirs is to succeed. This sub- 
section contains other provisions relating 
to renewals of the holding on the termina-- 
tion of a lease or an agreement, settlement 
of disputes relating to the amount of the. 
thika jama, enhancement of thika jama and, 
such like, Sut-3.(5) is, an important sub-. 
sec'ion and is in these words: . 

“Ii any proceedings before a Court for the eject- 
ment ofa thikadar, gaontia or farmer, if it appears 
that the thikadar, gaontia or farmer hag filed an` 
application before a Revenue Officer to obtain a 
declaration that he is protected, or if he files such 
an. application before the Court, the Court shall stay i 
proceedings until the ‘application has been disposed 
of in accordance with the provisions of this Act, and 
shall, if the application is filed before itself, forward 
such application to the Deputy Commissioner or 
Settlement Officer for disposal.” 

“This sub-section undoubtedly ecntemp: 
lates that a protected thikadar, gaontia or 
farmer should receive a measure of protec- ` 
tion against ejectment. It expressly pro- 
vides that where an application for prc- 
tection has been made or if an application 
is made before fhe Court in which ejectment 
is sought, all proceediags must be stayed 
until the Deputy Commissioner or Settlement 
Officer has decided whether the thikadar 
is entitled to protection. It is only after 
such a decision is given’ by the Deputy | 
Commissioner or Settlement Officer that” 
the case can proceed. Sub-s,(7) deals with | 
the liability of a protected thikadar, farmer 
or gaontia to be ejected. The precise terms 
of the sub-section are as follows : 

“Nothing in this section shall affect the liability ` 
of any protected thikedar, farmer or gaontia to 
ejectment in execution of a decree for ejectment 
passed in accordance with avy law for the time being . 


in force and not inconsistent with this Act, on the 
ground ; N 
4a) that he has failed to pay the thika jama legally ' 
payable by him ; | f 
“(b) that he has diverted the culturable land of the 
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village to non-sgricultural purposes, or is chargeable- 
With some act or omission which renders him liable 


to be ejected,” 


Both the learned Munsif and the learned: 
Subordinate Judge were of opinion that this: 
sub-section expressly gave the landlord’ 
Proprietor a right to eject a protected thika- 


dar when the latter had failed to pay the 
thika jama due from him. Rowland, J., 
however, was of opinion that as long as the 
thikadar remained protected, he could not 
be ejected for mere non-payment of the 


thika jama. The learned Single Judge was’ 


of opinion that before the thikadar could 
be ejected, steps would have to be taken to 
Temove the protection given to him and 
such could be done under the provisions of 
sub-s. (6). It has been argued before us by 
Dr. Dwarak Nath Mitter on behalf of the 


appellant that s. 65-A (7), ©. P. Land 


Revenue Act, gives the landlord in terms a 


Tight to eject a protected thikadar for non-’ 


Payment of the thika jama. Counsel has 
relied upon a decision of this Court, namely 


Rai Lal Rajendra Singh Bariha Bahadur v.: 


Sukha Pujhari (Appeal from Appellate 


Order No. 17 cf 1926 decided by Mullick’ 


and Allanson, JJ. on April 1, 1927). ] 
case is unreported, but we have had the 


This’ 


`v 


advantage of reading tbe judgment of. 
Mollick, J. with which Allanson, J. con- > 


curred. In.that case a suit was brought by 


the proprietor, landlord against a protected ° 


thikadar for ejectment of the latter. During 


progress of the suit, a compromise was’ 


. effected whereby it was agreed that the: 


protected thikadar should pay to the plains ` 


tiff a sum of Rs. 85 and the costs of the 
suit by August 4, 1925, and in default of 
such payment the plaintiff should get 


. possession of the thikadari property. Tho - 


pretected thikadar failed to make paymént - 


on the due date and asked for an extension 
of time. This wasrefused by the learned 
Munsif though on appeal the learned Sub- 


ordinate Judge*appeared to think that the ` 


learned Munsif could have extended the 
time. The learned Subordinate Judge, how- 
ever, was of opinion upon other grounds 
that the appeal failed, and it was accord- 


ingly dismissed. A second appeal was pre- - 


ferred to this Oourt and in that appeal it 
was argued that tbe proprietor-landlord 
(7), C. P. 
Land Revenue Act, to eject a protect- 
ed thikadar. ThisCourt held that as the 
parties had compromised and had agread 


that in default of payment of the amount - 


due on acertain date, the thikadar should 
be ejected, the Courts below were right in 
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ordering the ejectment of the protected 
thikadar. 

- Ifthe Legislature intended by s. 65-A (7), 
0. P. Land Revenue Act, to give the land- 
lord-proprietor a right to eject a protected 
thikadar for non-payment of rent, then the 
sub-section has been drafted in a somewhat 
strange manner. The form of the sub-sec- 
tion suggests that the Legislature intended 
to save existing rights ratter than to create 
new ones. The sub-section begins as sav- 
ing sections usually | do ; ‘nothing in this 
section shall affect... ’ However the manner 
in which the section is drafted, in no way 
concludes the matter, and its terms must 
be carefully examined. It provides that 
nothing i in the section is to affect the liabi- 
lity of any protected thikadar to ejectment 
in execution of a decree forejectment passed 
in accordance with any law for the time 
being in force and not inconsistent with 
this Act on the ground inter alia that the 
thikadar has failed to pay the thika jama 
payable by him. On behalf of the appel- 
lant, it has been argued that what’ this 
section means is that nothing in the pre- 
vious sub-sections shall affect the liability 
of a protected thikadar to be ejected in 
execution of a decree for ejectment based 
on any of the grounds set out in (a) or (b) 
of the. sub-section, provided such a decree 
has been ` passed in accordance with the 
legal procedure in force for the time being 
atid which is not inconsistent with the Act, 
In short, the sub-section gives the landlord 
a` right to sue for ejectment on either of 
the grounds set out in (a) and (b) and to 
eject: the thikadars if he has obtained a 
decree on any such grounds in accordance 
with the procedural law then in force. On 
the other hand, it has been argued on be- 
half of the respondents that all that this 
sub-section means is that nothing in the 
previous sub-sections is to affect the land- 
lord's right to eject a protected thikadar 
upon the grounds given in (a) and (b) of 
the ‘sub-section provided sueh a right is 
giyen to him by any law for the time 
being in force which is not inconsistent 
with the provisions of the O. P. Land 
Revenue Act. According to the respondents 
the sub-section gives the landlord no new 
right but merely saves rights in certain 
instances which he may have under the 
general law for the time being in force. 

The whole controversy has turned on 
the meaning of the words ‘decree for eject- 
ment passed in accordance with any law 
for the time being in force and not incon- 
sistent with this Act.” According to the 
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appellant, the sub- section gives the land- 
lord a right to eject the tenant on any of 
the grounds in (a) or (b) of the sub-section 
provided he obtains a decree according to 
the procedural law in force for the time 
being and not inconsistent with the Act. 
This was the view of Mullick, J. in the 
unreported case to which I have already 
made reference. In the course of bis judg- 
ment he observed : 

“Section 65-A, ona proper reading would seem to 
mean that a pr otected thikadar is liable to ejectment 
for non-payment of rent provided that the decres 
for ejectment is obtained under the provisions of 
some law prescribing the procedure for such eject- 
ment. The decree for ejectment in this case was 
made under the provisions of the Code of Oivil Pro- 
cedure and it has not been shown that it was incom- 


petent or that it was inconsistent with the O. P. 
Land Revenue Act.” 


From this observation it seems clear that 
Mullick, J. appeared tothink that the words 
“decree for ejectment passed in accordance 
with any law for the time being in force 
and not inconsistent with this Act’ meant 
a decree for ejectment passed in accordance 
with the law of procedure for the time 
being in force and which was not inconsis- 
tent with the provisions of the Act. The 
decision, however, in that particular case can 
be sustained upon'a very different ground. 


There had been a compromise between the. 


parties by which ihe landlord was ‘given 


the right to eject the tenant in case the. 


ldtter failed to pay the thika jami by a 
certain dat. 


It may well be nika a ; 


also with the substantive law for the: time 


béing in force and which was not inconsigs . 


tént with the Act. In my view, if is 
impossible to construe s. 65-A 7), 0. P. 
Land Revenue Act, as giving the 
landlord a right to eject 


the protected - 


thikadar merely for non-payment of thike . 


jama or upon the grounds mentioned in (b) 


of that sub-section. Itmust be remembered | 


the sub-s. (5) of this section provides that 


all proceedings before a Court for ejectment 5 
of a thikadar must be stayed in cases where ` 
an application’ has been or is made by the, 


thikadar for protection, and it is clear that 
such prcceedings for ejectment cannot be 
continued until the application for protec- 


tion has been disposed of. This sub-section. ' 


clearly contemplates that the liability ‘of & 


protected thikadar to be ejected is some-., 
‘thing less than the liability of an unpro- 


tected thikadar to be so ejected. Otherwise, i 
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there would be no purp7se whatsoevar in 
staying the proceedings until the thikadar's 
Tight to protection had been determined. . 
tkadars, gaontias or farmers in the 
Sambalpur ‘District hold an interest very 
similar to that of a permanent tenure. It 
hag not been seriously contended that apart 
from the terms of the lease or agreement 
under which he holds a thikadar gaontia 
‘or farmer can be ejected merely for non- 
Payment of the thika jama. It has been 
held Tepeatedly that holders of interest 
similar to that of a thikadar, gaontia or 
farmer cannot be ejected solely on the 
ground of non-payment of rent : see Mohunt 
Buloram Doss v. Jogendro Nath Mullick (1) 
and Mumtaz Bibee v..Grish Chunder Chou- 
dhry (2). In the latter case it was ex- 
preasly „beld, that Act VIII (B. 0.) of 1869, 
8.52, did not’ apply tothe case of a taluk- 
dar who has power to tranefer his land 
| and is liable under the terms of his kabuliyat 
to immediate ejectment in the event of 
default. The question whether a talukdar 
is liable to ejectment must be determined 
by the provisions of his lease. In other 
words, these two .early cases show that 
holders of interests of the nature of a per- 
manent tenure could not be ejected for non- 
payment of rent unless the terms of their 
leases so provided. In short, there could be 
no ejectment for non-payment of rent unless 
the lease or agreement contained some- 
thing in the nature of a proviso for re-entry. 
Oounsel for the appellant has failed to 
show that there is any special provision of 
lawor thatthere is any custom in the 
Sambalpur District giving a landlord a 
right to eject an unprotected thikadar, 
farmer or gaontia for non-payment of rent 
without there being a term in the lease 
or agreement giving him such a right. The 
ländlord bas, in my view, no common law 
right in India to eject a tenure-holder for 
non-payment of rent. His right to obtain 
ejectment depends in each case upon the 
terms of the agreement or lease. Where a 
right to eject the tenure-holder is not given 


by the agreement or lease, mere failure.to. 


pay the thika jama does not entitle the 
landlord to eject the thikadar. Reference 
has been made to an unreported Bench 
decision of this Courtin Iswar Naik v. Raja 
Lal Rajendra Singh (Civil Revision No. 99 
of 1934 decided by Courtney-Terrell, O. J. 
and Saunders,'J.). A decree for ejectment 
had been passed p8ainst a thikadar in 
that case for non-payment of rent and it 

(1) 19 W R 349, 

(2) 22 W R376. 
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would appear that such was an unprotected 
thikadar. This case is no authority for the 
proposition that an unprotected thikadar 
can be ejected for non-payment of rent 
apart from any term in the lease or agree- 
ment permitting ejectment. The point was 
never raised nor discussed and no objection 
appears to have been taken tothe decree on 
this ground. 4 
: Ifthe absence of any provision in th 

lease for ejectment, a landlord is not entitled 
to eject a thikadar for non-payment of rent, 
then, if the appellant’s contention be ac- 
cepted, the protected thikardar is in a worse 
position than the unprotected thikadar. As 
I have stated, the appellant contends that 
sub-s. (7) of s. 65-A, C. P. Land Revenue 
Act, gives the landlord, apart frum the 
terms of the lease or agreement, aright to 
ejected a protected thikadar on the ground 
of non-payment of rent, whereas the general 
law dces not give the landlord a right to 
eject an unprotected thikadar for such non- 
payment except where the lease or agreer 
ment so provides. If the effect of gubeg. 7 
is to give the landlord a right against the 
protected thikadar which he did not possess 
previously against an unprotected thikadar, 
then I am wholly unable to understand 
why sub-s. (5), 8. 65-A, O. P. Land Revenue 
Act, was ever enacted. Why should all 
proceedings in ejectment against an unpro- 
tected thikadar be stayed in eases where 
application has been or is being made by 
the thikadar for protection. If the appel- 
lant’s contention be sound, the only result 
of obtaining protection would be that in 
cases where there was no proviso for re- 
entry, the thikadar would render himself 
liable to ejectment under sub-s. (7) whereas 
no such liability would exist if he remained 
unprotected. In my view all that sub-s. (7), 
does is to save for the landlord any rights 
which he might have under the law for the 
time being in force, and, which is not incon- 
sistent with the Act, to eject the thikadar on 
certain grounds. According to the general 
law, a thikadar could be ejected by the 
landlord in all cases provided for in the. 
lease or agreement. Sub-s. (7) limits the 
landlord's rights in the case of protected 
thikadars to decrees obtained on either of 
the grounds mentioned in (a) and (b). If 
the lease or agreement permitted a landlord 
to eject a thikadar on grounds other than 
those stated in (a) und (b), then such rights 
are taken away by sub-s. (7). On the other. 
hand, if the agreement or lease gives the 
landlord .a right to eject the thikadar for, 
non-payment of the thika jama, he will 
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have such right though the thikadar has 
“become protected, If the lease or agree- 
‘ment does not provide for re-entry in the 
‘case of non-payment of rent, then the 
landlord has’ no right under sub-s. (7) to 
eject his thikadar. All that sub-s. (7) does 
‘isto save any rights which the landlerd 
‘hight have in accordance with the law for 
the time being in force and not inconsistent 
with the Act to eject his thikadar on either 
‘of the grounds mentioned in (a) and (b). If 
by the general law he has no such right, 
tbén the protected ‘thikadar cannot be 
éjected. NA j 
~ To construe, the words “decree for eject- 
‘ment passed in accordance with any law 
for the time being in, force” as meaning a 
‘decree for ejectment passed in accordance 
‘with the law ‘of procedure for the time 
‘being in force is open to a further objec- 
ticn.: Following those words sre the words 
“and not inconsistent with this Act’. Counsel 
‘for the appellant has failed to show us 
Boy provisions in the C. P. Land Re- 
venue Act dealing with procedure relat- 
ing to‘ejectment. As there are no’such pro- 
visions, I cannot understand how the words 
“not inconsistent with this Act” were in- 
troduced if all that was intended was that 
the decree-for ejectment should be passed 
in accordance with the procedural law 
then in force. If the Act does not deal with 
procedure for suits for ejectment, how could 
the procedural law in force at any time be 
inconsistent with the Act? If these words, 
are construed as meaning a decree for eject: 
ment passed in accordance with the sub- 
stantive law for the time being in force, 
then the addition of the words “and not 
inconsistent with this Act” is intelligible, 
because the substantive law for the time 
being in force might well be inconsistent 
with one or more rf the provisisns of s. 65-A, 
©. P. Land Revenue Act. Dr. Mitter has 
also argued that sub-s. (7) of s. 63-A 
should be construed as giving the landlord 
aright to eject a protected thikadar for 
non-payment of rent because the landlord 
would otherwise have no remedy against 
the protected thikadar. As I have already 
pointed out, the’ interesis of a protected 
thikadar are nrt saleable in execution of 
‘any decree and no decree can he passed for 
the sale thereof. Dr. Mitter has argued 
that if the thikuda7i property is not sale- 
able and no decree for its sale can be 
passed, the Legislature must have intended 
the’ landlord ‘to have a right to eject the 
protected thikadar for non-payment of 
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rent. In my view no such inference can be 
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drawn, Ifthe landlord could sell the pro- 
perty in order to obtain his rent, the pro- 
tected thikadar would at least have the 
difference between the sale price and the 
amount of the thika jama and costs due to 
the landlord. Such, however, is forbidden 
by sub-s. 4 (a) of the Act, and I do not see 
‘why the landlord should be given a far 
greater right,, that is of ejecting. the thika» 
dar from the property for non-payment of 
the thika jama and retaining the property 
himself, though the value of the property 
might far exceed the amount of the thika 
jama in arrear. It appears to me that the 
Legislature intended to give the protected 
thikadar protection not only against the 
sale of his property in: execution but also 
against ejectment except where the law 
allowed it on certain particular grounds. 

A Bench of this Court in Nruplal Singh 
Naik (Appeal from 
Appellate Decree No 27 of 1918 decided by 
Coutts and Adami, JJ. on July 18,1919) - 
seems to have taken the view that s. 65-A 
(7), O. P. Land Revenue Act, did not give 
the landlord a right to eject a thikadar 
merely on the ground of non-payment of 
rent. In that case the plaintiff had applied 
for cancellation of the protection certificate, 
and Adami, J. who delivered the judgment 
of the Court observed: z 
` “It is admitted that the plaintiff applied for can- 
collation of the protection certificate and this was 
the first step to be taken in the proceedings for the 
ejectment of the thikadar.” i 

From these observations it would appear. 
that Adami, J. was of opinion that as long. 
as. the protection continued, the protected 
thikadar could not be ejected for mere non-. 
payment of reat. A view similar to that 
which I have expressed was taken by a 
single Judge of the Judicial Commissioner's 
Court, Nagpur, in the case in Komalsingh 
v. Jagannath Muratsingh (3). At p. bi, 
Mittra, A. J. O. observed: 

“It is urged for the reepondents that the decree 
for ejectment was illegal, as there is no statute 
applicable to the case which provides for such 
ejectment. Section 65-A, sub-s. (7), Land Revenue 
Act, however, though not expressly providing for- 
ejectment on the ground that the thikadar has 
failed to pay the thika jama, recognizes the 
validity of an agreement providing for the re-entry 
of the landlord on default of payment of thika 
jama. 

Whether the plaintiff-appellant in this 
case can eject the respondents if he obtains 
a cancellation of the protection, will depend 
upon whether the leass or agreement gives. 
the plaintiff-appellant a right to eject in 
599 AIR1918 Nag 66; 49 Ind. Oas. 840; 15 NLR 
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Mhe case of non-payment of rent. This 
‘matter is not before this Court and it is 
therefore unnecessary to discuss it any 
further. It may be that the landlord's only 
remedy is to obtain cancellation of the 
protection and then proceed by way of 
execution to sell the property which would 
no longer be protected from such a sale. 
For the reasons which I have given, I hold 
that the plaintiff-appellant had no right to 
eject the respondents and that Rowland, J. 
was right in allowing the appeals and set- 
ting aside the decrees for ejectment. I 
would therefore dismiss these three appeals 
with costs. i 


Wort, J.—The question in this appeal 
is whether a protected thikadar can be 
ejected on the ground of non-payment of 
rent. It has been held by Rowland, J. 
from whose judgment this appeal is pre- 
ferred, that he cannot be, without first 
removing the protection under sub-s. 6 of 
s. 65-A, O. P. Land Revenue Act (XVIII of 
1881). The question isto be determined on 
the construction of s. 65-A, sub-s. (7) of 
the Act. The protection granted to a 
thikadar is stated in sub-3. (4); the tenure 
is not transferable by sile, gift, mortgage 
or dower, nor can it be sold in execution of 
any decree, nor can a decree be passed for 
the sale thereof, nor can it be partitioned 
excepting the circumstances with which in 
this case we have nothing to do. A fur- 
ther advantage is stated in sub-s. (3) of 
the same section, namely that he may be 
reinstated if he has been ejected by the 
proprietor or lost possession “otherwise 
than by transfer or voluntary surrender.” 
It is the contention of Dr. Mitter on behalf 
of the proprietor that sub-s. (7) of s. 65-A 
gives to the proprietor substantive rights 
against the thikadar to eject him in execu- 
tion of a decree passed on his failure to 
pay the thika jama, or if “he has diverted 
the culturable land of the village to non- 


agricultural purposes, or is. chargeable with. 


some act or omission which renders him 
liable to be ejected.” The main clause of 
the sub-section is as follows: 

“Nothing in this section shall affect the liability 
of any protected thikadar, farmer or gaontia to 
ejectmess in execution of a decree for ejectment 
passed in t.cordance with any law for the time 
being in force and not inconsistent with this Act;” 
then the grounds are stated and are those 
to which I have already referred. At this 
stage itis to be noticed that under sub- 
8. (5) of 8. 65 A 

“in any proceedings before a Court for the eject- 
ment of a thikadar if it appears that the thikadar 
has filed an application before a Revenue Officer 
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to obtain a declaration, that he is protected, or if 
he files such an application before the Court, the 
Court shall stay proceedings until the application 
has been disposed of in accordance with the provi- 
sions of this Act." 

The certifiexte of protection is provided 
for by the first clause of the section. Dr, 
Mitter contends in the frst place that the 
expression ‘in execution of a decree for 
ejectment passed in accordance with any 
law for the time being in forces and not 
inconsistent with this Act’ is a clause 
referring to procedure: in other words, if 
the decree is obtained in conformity with 
the law of procedure then in force, the pro- 
prietor is entitled to a decree if such decree 
was obtained on oae or other of the 
grounds set out in the sub-section, amongst 
them being non-payment of rent. This 
appears to have been the view taken by 
the late Mullick, J. in Rai Lal Rijendre 
Singh Bariha Bahadur v. Sukha Pujhart 
(Appeal from Appellate Order No, 17 of 
1926, an unreported case). The learned 


Judge expressed himself in these words: 

“But it does not appear that the learned Subordi- 
nate Judge's statement that there is no law autho- 
rizing the ejectment of a protected thikadar is 
correct. Section 65-A on a proper reading would seem 
to mean that a protected thikadar is liable to 
ejectment for non-payment of rent provided that 
the decree for ejectment isobtained under the pro- 
visions of some law prescribing the procedure for 
such an ejectment.” . 


The words ‘in execution of a decree 
for ejectmant passed in accordance with 
law’ taken by themselves, cannot be res- 
tricted in their meaning. The words 
‘passed in accordance with law’ mean 
in accordance with the substantive’ 
or adjective law. But the words must be, 
taken in conjunction with the other words 
in the sub-section : the words are “and not: 
inconsistent with this Act.” The Act, as it’ 
will be seen, deals with substantive rights 
and dogs not deal with matters of produca.. 
It would seem therefore to be evident that: 
the expression “in execution of a decree 
for ejectment. passed in accordance with 
any law for the time being in force” refers: 
to law other than that contained in the 
statute; in other words, sub-cls. (a) and, 
(b) do not give substantive rights apart. 
from the general law but are conditions to. 
be applied in testing the question whether 
a decree has been passed in accordance 
with the law. At common law there is no 
right to eject for non-payment of rent 
although at one stage of the argument it 
was faintly suggested that in India such a 
right existed. Without a covenant or’ 
proviso to that effect which admittedly 
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- Aces:not exist-in this case, no such claim 
. could be made. It seems-that the learned 
Judge: from whose judgment this appeal 
Has been preferred might be understood 
‘to; mean that the removal of the protection 
under sut-s. (6) would be a first step 
entitling the proprietor to obtain a decree 
in ejectment ‘against the thikadar. But, 
it is manifestly clear that if there is 
nO common law or customary right to eject 
apart from a covenant or proviso, no 
‘stich claim can be made by the proprietor. 
The remaval of the protection would appear 
to leave the tenure open to the perils stated 
in sub-cl. fa) of sub-s. 4. I would therefore 
guard myself against accepting. the view 
to which I have juet referred. Although 
for somewhat different reasons I come to 
the conclusion that the decision of the 
learned Judge is right, it must be affirmed 
and. the appeal dismissed. This order 
governs L. P. A. Nos. 22 to 24 of 1937. 
Dhavie. J.—The question raised in this 

appeal is whether.alandlord in the District 
of Sambalpur is: entitled to a decree for 
ejectment of protected thikadar for the 
failure: of the latter to pay thethika jama 
due from him. It is urged on behalf of 
tte landlord appellant that s. 65-A (7), 
O.. P. Land Revenue Act, Act 

of 1881 (by which the case is governed); 
gives this right in terms; and reliance 
is placed on the observations of Mullick, 
J. (with the concurrence of Ailanson, J). 
in Rai Lal Rajendra Singh Bariha 
Bahadur v. Sukha Pujhari, (Appeal from 
Appellate Order No. 17 of 1926, decided on 
April 1, 1927) : 

4. it does not appear that the learned: Sub- 
ordinate Judge's statement that there is no law 
authorizing.the jectment of a protected thikadar is 
correct; Section 65-A on a proper reading would 
seem to mean that a “protected thitadar is liable to 
ejectment for non-payment of rent, provided that 
the-decree for ejectment is obtained under the prb- 
visions: of some law prescribing the procedure for 
such an ejectment. The decree for ejectment in 
this case was made under the provisions of the Code 
of Civil Procedure, and it has not been shown that 


it was incompetent orthat it was ificongistent with 
the O, P. Land Revenue Act... .” i 


Section 65-A gives power to the Settle- 
ment Officer “notwithstanding any contract 
to the ccntrary” to declare thikadar to be 
“protected” for the purposes of the section. 
The prctection is given whetker the 
thikadar holds under a written lease or a 
vérbal agreement. Sub-section 4 of the 
section prescribes the incidents of the 
tenure’ of a thtkadar who has been de- 
cJared to be protected. To specify some 
of these, the tenure becomes heritable but 
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not’ transferable by a sale, gift; mortgage 
or dower; it shall not be saleable in 
execution of any decree nor shall any 
decree be passed for the sale thereof; and 
it becomes impartible fel. (a)j; there is a 
right toa renewal of the lease (whether 
written or verbal) on its expiry, 
on the- protected thikadar agreeing 
to farm hia village-at a fair and equitable 
thika jamafel.(c}] not more than one 
enhancement of the thika jama is to be 
imposed during the currency of a settle- 
ment [c]. fe) ] the protected thika dar shall 
comply with the rules made under s. 124 A 
for the management of malguzari' forests 
(el. (g) ]. The sub-section thus gives the 
liabilities no less than the rights of the 
protected thikadar and it is to be observ- 
ed that while liability to sale is expressly 
negatived, no reference is made to the 


liability or otherwise of a protected 
thikadar to ejectment, In the next 
sut-section the Court before which’ 


any proceedings for the ejectment of a 
thikadar may be pending is required to 
stay them until the dispzsal by the Revenue 
Authorities of an application filed or 
to be filed by him for adeclaration that 
he is protected. This plainly implies: 
that the liability of an unprotected thika- 
dar toejectment may be affected in some 
way favourable to him (which is, however, 
not indicated) if be receives protection. 
Subss, (6) empowers the Settlement Officer 
or Deputy Commissioner to declare a thika- 
dar who contravenes "the condition of his‘ 
tenure as contained incl. (a) or cl. (g) of 
sub-s, (4)” or grossly mismanages the 
village held by him in lease to have for.’ 
felted the protection previously conferred ' 
on-him under this section, One result of the 
withdrawal of protection under this provi- 
sion would be to make the tenure saleable 
in execution or (therwise) and to permit a: 
decree for sale; but the section does not up 
to this point lay down positively anything 
about liability to ejecsment and about the 
bearing of the withdrawal of protection on 
it. We next have sub's. (7) which runs : 
“Nothing in this'section shall affect the liability 
of any protected rhikadar farmer or’ gaontia to 
ejectment in execution of: a dedree for ejectment 


passed - in accordance with any law for the ‘time’ 
being in force and not inconsistent with this Act- 
on the ground- Bat ae fe 

(a) that he has failed to pay the thika jama 
legally payable by him : 

“(b) that he has diverted the culturable land of 
the village to non-agricultural purposes, or ‘is 
chargeable with some act or omission which renders 
him liablé to ‘be ejected.” 


The. form of this provision‘seems to be” 


1939: 


against thecontention that it confers any 
right on the landlord or imposes any liabi- 
lity onthe protected thikadar. As nothing 
has been said in the previons sub sections 
about-the liability dealt with here, this 
provision might just as well read “protec- 
tion under this section shall not affect the 
liability.........;" and all that it purports to 
do is to leave unaffected the liability ofa 
protected thekadar, ete., to ejectment in 
certain circumstances, namely (7) that the 
sjectment must be in execution of a decree 
for ejectment and (41) that the decree for 
ejectment must be “passed in accordance 
with any law forthe time being in forc 
and not inconsistent with this Act” on the 
grounds stated. Liability to ejectment is pre- 
supposed and restricted,. particularly by the 
words “not inconsistent with this Act" 
qualifying the decree for ejectment. On 'thé 
principle expressio unius est exclusio alterious 
the:provision may be taken to involve that 
no protected thikadar shall be ejected except’ 
in execution of a decree of the kind specifi- 
ed, and may, from this point of view, be 
compared with s. 89, Bengal Tenancy Act 
according to which “no- tenant shall be 
ejected from his tenure or holding except 
in execution of a decree.” This part of the 
statutory protection may also be read with 
sub-s. (3), 8. 65-A which enablesa thikadar, 
if ejected by the proprietor at a time 
when he had earned a claim to be protect- 
ed, to recover possession by applying to 
the Settlement Officer within two years.. 
A thikadar on whom protection has beén 
or is conferred may not, therefore, be validly 
ejected by the landlord even if it should 
have been agreed between the parties that 
the landlord would be at liberty to re- 
enter at will without the intervention of the 
Oourt. Besides this implied exclusion of 
ejectment without a decree, the sub-section 
is confined to certain decrees only, viz. 
decrees for ejectment passed (i) in accord- 
ance with any law for the time being in 
force, and (ti) inconsistent with the Act, on 
the grounds stated. No reference is made in 
these grounds to any agreement between 
the parties and the concluding werds “some 
actor omission which renders him liable to 
be ejected” will no doubt cover denial of 
the landlord's title the common law ground 
for forfeiture to which effect was given in 
Nruplal SinghGartia v. Mahadeb Naik, 
Second Appeal No. 27 of 1918 decided by 
Adami, J. (sitting with Coutts, J.) on July 
18, 1919. 


The illustration already referred to a: 


protected! thikadar holding under a lease 
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réserviog liberty to the landlord to re-enter 
at willis again relevant ;if it were to be 
supposed that such a landlord obtained a 
decree for ejectment on the basis of the 
express stipulation ; the sub-section. would 
operate to prevent him from obtaining: 
ejectment in execution as the ground on 
which the decree is based would not be 
within this sub-section. The specific ques- 
tion before us is whether ground (a) failure 
to paythe thika jama legally payable is 
only mentioned in the sub-section ae one 
ground which may. sometimes (e. g., when 
there is an agreed provision forre-entry in- 
case of such failure) warrant a'decree for 
ejectment or whether the sub-section ought: 
to be read as providing that’ ejectment may 
be decreed on this ground: in all cases. 
Now, re-entry for suchfailure is not (unlike 
forfeiture fcr denial of the landlord's title)’ 
implicit in contracts of tenancy. Apart 
from express agreément, it must rest on: 
custom or statute. Dr. Mitter contended: 
that it was at onetime very common for' 
the landlordsiof Sambalpur to eject their. 
thikadars. That may be, but he could not 
setiously maintain that it amounted to a 
custom of ejectment for non-payment of 
rent. It was not urged that any such: 
custom ever came before the Courts-or that- 
any evidence of it was given in the present! 
cases. Nor did the learned Advocate claim: 
that there is anything in the Tenancy Act 
or any other law in force in Sambalpur” 
entitling the landlord to eject a thikadar’ 
for default ih the payment of the thika jama. 
The contention for the appellant thus had’ 
to be that sùb-s. (7) itself creates the: 
liability; and it does Beem to receive some 
support from the observations‘ of Mullick, J. 
in Rajendra Singh Bariha’s case, which» 
have been already quoted. The learned 
Judge, however, indicated no reasons: for 
such a view except that'the words qualifying- 
the decree “passed in accordance’ with any 
law for the timé being in force and not’ 
incensistent with this Act” were taken‘to- 
mean a decree obtained under the provi-- 
sions of some law prescribing. the procedure: 
for such ejectment and not inconsistent’ 
with the Act. In the case beforé him the’ 
decree for ejectmet had been passed on a: 
compromise, which under `O. XXIII, r: 3,5 
Oivil Procedure Code, was sufficient’ and? 
indeed decisive, for, a¢cording to` the- 
compromise, the landlord was to get-posses- 
sion of the thikadar's property if the’ 
thikadar defendant failed to pay his dues 
by a certain date; and: as there was nothing 
ih this opposed' either to the Act under 
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ċonsidêration or to any law in force in 
Sambalpuf, the Oourt was bound to record 
the compromise and pass a decree in accord- 
ance therewith. ` - ; 

. The question whether s. 65-A (7) autho- 
rizes a decree for ejectment for failure to 
pay the thika jama even if there should be 
no‘agreement to that effect, did not arise in 
that :case; and the liability to éjectment 
under the decree; supported as it was by 
the compromise,.was not affected by the 
rub-section. in -any View of this provision. 
The‘ sub-section is designed to deal with 
protection in‘ relation to liability to eject- 
ment, and does so by leaving such liability 
unaffected only in cases where it arises 
under decrees of the kind specified and by 
implying that.the protected thikadar will 
not be liable to ejectmant in any other case. 
Protection by limiting liability to ejectment 
to specified cases is easily intelligible, but 
not protection by extending it to cases 
where.apart from the sub-3ection in ques- 
tion it. does. not exist. The interpretation 
of the expression ‘any law for the time 
being in force’ as some law relating to the 
procedure. of ejectment may possibly be 
suggested by-the words “passed in accord- 
ance with” which precede it, but would 
mean ignoring the fact that a decree cannot 
be. passed on mere prccedure. What the 
words of the sub-section seem to require 
is a decree which is good under the general 
law and not inconsistent with this Act. It 
isnot. the appellant's case that any section 
of the Act. other than s. 65-A has any 
bearing onthe.matter under consideration; 
and the section plainly does not contain the 
whole of ihe substantive law regarding the 
ejectment of thikadars or protected thika- 
dars, if only in view of the concluding 
words “chargeahle with some act or omis- 
sion which renders him liable to be ejected.” 
Sub-s. (7) contrasts “any law” with “this 
Act". It follows from these two considera- 
tions that the expression “any law” must 
include the general substantive law. I 
cannot also see any possible reason for 
the Legislature to limit “any law" to the 
law of procedure and to distinguish it from 
“this Act’. which deals with the liability 
to ejectment in this sub-section only and 
does. so by -restricting it to certain cases. 
The words of -the sub-section, moreover, 
point to a liability under the general law, 
not inconsistent with “this Act”, the latter 
is thus not-:thought of as imposing any 
liability to ejectment. 

_A possible example of a decree in accord- 


ance with. the. general law but inconsistent. 
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with this Act was given by my Lord the 
Chief Justice during the discussion—a 
decree for ejectment for non-payment of 
the thika jama on the basis of: a contract 
of enhancement with a proviso for re-3ntry, 
if the enhancement be contrary to cl. (e) of 
s. 65-A (4). With all respect to Mullick, J., 
it Seems to me impossible to read this sub- 
section as creating a liability to ejectment 
in certain cases (if this is what he meant) 
or as restricting “any law” to the law of 
procedure: such a reading of the provision 
is opposed to the idea of protection, An 
even stronger reason against the construc- 
tion contended for by the learned Advocate 
is furnished by sub-section (5). This sub- 
section deals with the ejectment of a thika- 
dar who has filed or files an application for 
protection, while sub-s. 7 deals with a 
thikadar who has already been protected, 
If the Legislature be taken by.sub-s, 7 to 
make the protected thikadar liable to eject- 
ment for failure to pay the thika jama in 
all cases, sub-3. 5 will become absurd, for 
the thikadar there dealt with, though he 
may not have been originally liable to 
ejectmert for non-payment, will hecome so 
on the success of his application. And yet 
it is plain that sub-a. (5) was intended for 
his benefit, while it is beyond question that 
the ejectment he will incur under this con- 
struction of suk-s. (7) will generally mean 
@ more severe penalty than the sale of the 
tenure from which the protection, if grant- 
ed, will save him, as the sale will at least 
leave him the surplus proceeds. This also 
meets Dr. Mitter’s argument that as the 
Legislature has denied to the landlord the 
sale of the tenure of a defaulting protected 
thikadar and could not have intended to 
leave the landlord without some adequate 
relief, it must have intended to give him 
ejectment. As a matter of fact, decrees ara 
obtained against the holders of certain well- 
known tenures which do not admit either 
of sale or of ejectment, and their execution 
in other ways is by no means uncommon 
in this province. The protected thikadar is 
further liable to have his protection 
withdrawn; and when this is done, the 
tenure will become saleable in execution. 
But I do not think that the withdrawal of 
protection is an essential preliminary to 
ejectment in execution of a decree for eject- 
ment for non-payment of the thika jama. 
In the case of Nruplal Singh. Gartia, 
to which Ihave already referred, Adami, J. 
spoke of cancellation of a protection certi- 
ficate as the first step to be taken in pro- 
ceedings for the ejectment of the thikadar, _ 
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This observation has been quoted and 
‘applied by Rowland, J. in the judgiment 
under appeal, but has no bearing on the 
point before us. It was made in a case of 
ejectment for forfeiture by denial of the 
landlord's title. The Subordinate Judge had 
held that forfeiture had not been incurred 
because ihe denial was not followed by any 
‘act of the plaintiff. Adami, J. pointed out 
that this was not correct because the land- 
lord had applied for cancellation of the 
protection certificate, and it was in this 
connection that the learned Judge observ- 
ed that the application for cancellation was 
the first step to be taken in the proceed- 
ings forthe ejectment. . I take it from the 
context that the learned Judge only meant 
that the application for cancellation was an 
“act showing his intention to determine the 
lease” {to adopt the words of s. 3 (g) Trans- 
fer of Property Act, as they stood before the 
amendments of 1929) which is required to 
complete the forfeiture. ‘That observation 
has’ no applicaticn to ejectment for failure 
to pay the thika jama, but I agree with Row- 
land, J. that ` 

“one must first look for some powers to pass a 
decree in ejectment and then it will follow that 
s. 65-A, sub-s.(7) will permit that power to be 
exercised. The section dces nut itself create such a 
power, 

So far as Mullick, J. may have taken the 
view that sub-s. (7) itself created a liability 
to ejectment, apart from the agreement of 
the parties, I am of opinion ihat the sub- 
section was misconstrued, and that, as held 
in Komalsingh v. Janannath Muratsingh, 
. 49 Ind. Oas. 840 (3), the sub-section merely 
recognizes the validity of an agreement 
providing for the re-entry of the landlord 
on default of payment of thika jama. It 
follows that the landlord appellant, having 
no proviso for re-entry in his favour, is 
not entitled to any decrees for ejectment. 
The appeals thus fail. 


D. Appeals dismissed. 


BOMBAY HIGH COURT 
Second Civil Appeal No. 241 of 1936 
November &, 1938 
BsavmontT, O. J. AND RANGNEKaR, J. 
FIDAALLI MULLA KURBANALLI— 
DEAFENDANT— APPELLANT 


- VETSUS 
AKBARALLI. KADARBHAT, PLAINTIF 
AND OTHERS— RESPONDENTS 
Easements Act (V of 1882), ss. 13, 24, 25, 27— 
Owner of first floor—Right of support from 
round floor owned by another—Liability to keep. 
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ground fioor in repairs— Right of support; tf 


natural right. 
The owner of the first floor is entitled to support 
to his first floor fromthe ground floor of another 
person butthe latter is not liable to keep his 
ground floor in repairin order to make this right 
of support effective. The former can-enter upon tha 
ground floor himself for the purpose of doing the 
necessary repairs. The right of support claimed by 
the former isnot a natural right; one cannot 
have a natural right of support for something, 
which itself has no natural existence, f 

S. C. A. from tne decision of the 
District Judge, West Khandesh at Dhulia, 
in Appeals Nos. 66 and 79 of 1934. ` 

Mr. Y. V. Dixit, for the Appellant. ` 

Mr. P. V. Nijsure, for Respondents 
Nos. 1t0 3. i i 

Beaumont, C. J—This is a second 
‘appeal from a decision of the District 
Judge of West Khandesh at Daulia. The 
suit relates to a houss, the ground floor of 
which is vested in fhe defendant and the 
first floor of which is vested in the -plain- 
tif. The house was originally partitioned 
as long ago as 1876, and it is not, in 
my opinion, necessary to refer in detail to 
the title prior to suit. The plaintiff's 
case is thatas owner of the first floor he is 
entitled to support from the ground floor. 
He also claims a right to the use of a 
privy and todraw water from- a well on 
the defendant's land and to the use of a 
staircase. Tne trial Court held that the 
right to the privy had been abandoned, 
and it granted an injunction to restain‘ 
the defendant from interfering with the 
plaintiff's right to draw water from the 
well and to the use of the staircase, and 
on those two points the District Judge’ 
agreed withthe trial Oourt, and in my’ 
opiaion there is no reason for interfering 
with the concurrent judgments of the 
two lower Oourts on those pointe. f 
«The main qaestion, waich has been 
argued, is as to the right of Support, The 
learned trial Judge held that the plaintiff 
wag entitled to support to his first floor 
from the greund floor of the defendant, 
but he held that the defendant was not 
liable to keep his ground floor in repair in. 
order to make this right of support effective.: 
but that the plaintiff could enter upon the; 
ground floor for the purpose himself of 
doing the necessary repairs, and he granted 
an injunction to protect those rights. In’ 
appeal the learned District Judge held that 
the defendant was liable to keep the ground . 
floor in repair in order to render support to. 
the first floor of the plaintiff effective. In 
my opinion, the order of the trial O urt: was - 
right..and the order of the lower Appellate - 
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Court was wrong. I think that the learned 
District Judge ignored the provisions of the 
Easements Act, which in my opinion are 
perfectly plain, and state what is the 
Comr on Law of England, Section 13 of the 
Act deäls: with the question of easements 
of necessity and quasi-easementa, which 
may arise when property formerly in joint 
ownérship is transferred to different parties, 
and it is provided that : 

“Where a partition is made of the joint property 
of several persons— i 
i * oe * * 

(e) if an easement over the share of one of them 
is necessary for enjoying of the share ,of another of 
them,the latter shall be entitled to such easemént,” 

Then Illus. (m) isin these terms: 

., “Owing to the partition of joint property. .A be~ 
comes the owner of an upper room ina building, and B 
becomes the owner of the portion of the building im- 
‘mediately beneath it, A is entitled tosuch amount of 

vertical support from B's portion as is esséntial for 
the safety of the upper room." 
. 8o that there can be no doubt that the 
plaintiff is entitled to a right of support. 
Then s. 24 provides that: ef. 
_ “The dominant owner is entitled, as against the 
serviént owner, to do all acts necessary to secure 
the full enjoyment’ of the easement; but such acts must 
be done at such time and in such manner as, without 
detriment to the dominant owner, to cause the servient 
owner as little inconvenience as possible ; and the 
dominant owner must repair, as far as practicable, 
thé damage (if any) caused by the act to the servient 
heritage.” i 
Section 25 provides that: 
“The expenses incurred in constructing works, or 
aking repairs, or doing any other act necessary for 
thé ug6 or preservation of an easement must be defray- 
ed by the dominant owner.” 

' Section 27 provides that : 

:!The servient owner is not bound to do anything for 
the benefit of the‘ dominant heritage and heis enti- 
tled, ag .against the dominant owner to use the 
servient heritage in, any way consistant with the 
enjoyment of the “easement ; but he must not do any 
act tending to restrict the easement or to render itg 
exercise less convenient.” 


r 


„In my opinion, those sections justify thé 
order which the trial Court made and do 
not’ justify the additional order made by 
the District’ Judge, which throws the ex- 
penises of the repairs upon the owner of 
the’ sérvient tenement. The learned Dis- 
trict Judge gets out of the difficulty by 
holding that the right of support claimed 
by the plaintiff is not an easement but 
a natural right; but clearly you cannot have 
anafural right'of support for something, 
which’ itself has no natural existence. The 
Proposition is stated in Halsbury’s Laws’ 
of England, (Edn. 2) Vol. Kl, Para: 640, in 
these terms (p. 364): 

“The owner of’ land’ has no natural right to sup- 
port for buildings or of the‘ additional weight which! 
the buildings caise.’ Support to that. which: ig: 
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artificially imposed upon land cannot exist ex jure 
nature because the thing supported does not itself so 
exist. kų 

Here not only does the object which 
claims support not exist ex jure nature 
but the object fromm which support is 
sought also does not so exist. In my opinion 
the appeal must be allowed with costs in 
the Court and tha lower Appellate Court. 
The order of the trial Court to be restored. 
Oross-objections dismissed with coste, 

Rangnekar, J.—I agree. __ 

D. Appeal allowed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 544 of 1938 
September 28, 1938 

__. ABDUL Rasarp, J. 
GURDIT SINGH—Derenpant— 
APPELLANT 
versus 
MOTA SINGH—Prantivr— 
RESPONDENT À 

Limitation Act (IX of 1908), s. 14 (2), Ezpl. 1 
— Return of plaint for presentation to proper Court 
—Period betweén date of order and date on which 
plaint is ready’ for return, if can be déducted— 
Appeal against such order within limitation— 
Entire period spent in prosecuting’ case in wrong’ 
Courts, if can be deducted, 

No litigant should be made to suffer on account 
ofthe laches or delay of the Court or its officers. 
Thetime between the date of theorder for return 
andthe date when the plaint was ready to be 
returned is to be deducted for purposes of limitation 
and the proceedings are not considered to be 
at an end for the purposes of s, 14, Expl. 1, 
Limitation Act, until the endorsement is made and 
the plaint is ready for return. The plaintiff is 
entitled to exclude the period till the plaint is ready 
for return. Mahomed Din v. Gurbakhsh Singh (1) 
and Neerendra Bhooshan v. Barhampur Oil Mills, 
Ltd. (2), followed. S 

Where the plaint is returned by the Oourt for 
presentation at proper (Oourt and the plaintiff pre- 
sents an appeal within the period of limitation 
against the order returning the plaint, in the Court 
of District Judge ofthe place where the plaint 
was originally filed, it cannot be said that he was 
not prosecuting with due diligence his civil pro- 
ceeding in the Court of Appeal and the entire 
period spent by him i prosecuting his case in 
the wrong Courts must be extended under s. 14, 
Limitation Act. Lorind Chand-Parma Nand & Sons 
v. Bahadur Khan (8), relied on. 

8.0. A. from the decree of the Senior 
ea udge, Amritsar, dated February 3, 
1 8. . 

Mr. Narotam Singh, for the Appellant. 

Mr. Harnam Singh, for the Respondent. 

Judgment —It is unnecessary to give 
the facts of the case which have given 
rise to this appeal as they have been given 
in great’ detail in. the judgment. of the. 
lower Appéllate’ Oourt: .It' was contended 
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by Mr. Narotam Singh, on behalf of the 
appellant, that as the order returning the 
plaint for presentation in the proper 
Court had been passed, by the District 
Judge of Rawalpindi on May 5, 1936, and 
as the plaint was not filed in the Court 
of the Senior Subordinate Judge at Amritsar 
till May 9, 1936, the plaintiff-respondent 
had not acted with due diligence and was 
not entitled to exclude this period of 
four days under sub-s. (2) of s. 14, Limita- 
tion Act. In my opinion, this argument 
is devoid of all force. Though the learned 
District Judge of Rawalpindi ordered the 
return of the plaint on May 5, 1936, the 
ministerial officers of his Court did not return 
the plaint to the respondent till May 8, 1936. 
He had to travel from Rawalpindi to 
Amritsar on the afternoon of May 8. He 
filed the plaintin the Amritsar Court on 
May 9. It has been held by this Oourt 
in Mahomed Din v. Gurbakhsh Singh (1) 
that no litigant should be made to suffer 
on account of the laches or delay of the 
Court or its officers. If the officers of the 
Oourt did not return the plaint to the res- 
pondent till May 8,1936,he could not possibly 
present it in the Amritsar Court before 
May 9. Reference may be made in this 
connection to a Division Bench ruling of 
the Oalcuita High Oourt reported in 
Neerendra Bhooshan v. Barhampur Oil 
Mills Ltd, (2), ït was held in that case that 
the time between the date of the order for 
return and the date when the plaint was 
ready to be returned was to be deducted 
for purposes of limitation and that the 
proceedings are not considered to be at 
an end for the purposes of s. 11, Explans- 
tion 1, Limitation Act, until the endorac- 
ment is made and the plaint is ready for 
return. 

It was further contended by Mr. Narotam 
Singh that the Court of the Subordinate 
Judge at Rawalpindi had held by its order, 
dated January 13, 1936, that the plaint ought 
to be presented in a Civil Court at Amritsar, 
and that as the respondent did not prefer 
an appeal against this order in the Oourt 
of the District Judge of Rawalpindi till 


February 12,1936, ‘he cannot be held to have’ 


acted with due diligence. The respondent 
was challenging the soundness of the order of 
the Oourt of the first instance at Rawal- 
pindi, and as he presented an appeal 
against that ‘order within limitation in the 


(I) AIR 1933 Lah, 611; 144Ind, Cas, 5; 34 PLR 
634; Ind. Rul, (1933) Lah, 408, ' 

“(2) 60 CO 1122; 149 Ind. Cag, 79;AI R 1933 Oal 
pli; 6 RO 512, Pe i 
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Court of the District Judge, it cannot be 
held that he was nob prosecuting with 
due diligence his civil proceeding in the 
Court of Appeal. The entire period spent 
by him in prosecuting his case in the 
Rawalpindi Courts must, therefore. be 
excluded under s. 14, Limitation, Act. 
Reference may be made in this connection 
to Lorind Chand-Parma Nand & Sons v. 
Bahadur Khan (3). The learned Senior 
Subordinate Judge, after a consideration 
of the entire evidence, has come to the 
conclusion that the respondent was acting 
in good faith in instituting his civil suit 
in the Court at Rawalpindi. I agree with’ 
the learned Senior Subordinate Judge in 
this respect. No other point was urged by 
the learned Counsel for the appellant. I 
accordingly, dismiss this appeal with costs.’ 


D. l Appeal dismissed. 
aay A 1R1935 Lah, 736; 156 Ind. Oas. 378; TR L 


NAGPUR HIGH COURT 
Second Civil Appeal No, 22 of 1937 
December 12, 1938 ; 
POLLOCK, J. 
RAMSINGH AND ANOTHBR—ÅPPEBLLANT3 
versus 
JALAMSINGH AND ANCTHER— 


RESPONDENTS 

Hindu Law—Debts—Father—Avyavaharika debt, 
what is—Trade debts, whether avyavaharika Debt 
incurred for purchase of motor to ply for hire— 
Whether such debt~Binding nature of such debt. ‘ 

The word avyavaharika does not merely comprise: 
debts which are illegal and immoral only but all, 
debts which the Oourt regards “as inequitable ‘or. 
unjust in point of Hindu Law to make the son liable., 
It was never intended tolay down the proposition’ 
that all debts except those for legal necessity or: 
family benefit are avyavaharika, Pious obligation, 
of a son to pay his father's debts extends also to 
commercial debts. Rajeshwar v. Mangniram Ganga- 
bisan Shop (1) and Achutaramayya v. ‘Ratnajee’ 
Bhootaji (2), relied on. 

The purchas of a motor to ply for hire is not; 
repugnant to good morals and the debt incurred for. 
such purpose is not apyavaharika, ` ` Si 

8, O. A. from the appellate decree of the: 
Oourt of the Additional District Judgé,’ 
Amraoti, dated October 20,’ 1936 in Oivél’ 
Appeal No. 25-4 of 1936 confirming ‘the: 
decree of the Oourt of the First Subordinate’ 
Judge, Second Olass, Amraoti, dated Febru“ 
ary 7, 1936, in Oivil Suit No. 22-A of 
1935. : i 


Mr, J. Sen, for the Appellants, A Ne 
<Mr. T. L. Sheode, for Respondent 
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Judgment.—On March 4, 1924, Ranjit 
Singh, defendant No. . 2, and his brother 
Umrao Singh mortgaged their house to 
Jalam Singh for Rs 1,800, In 1929 there 
was a partition between Ranjit Singh and 
Umrao Singh at which this house was 
allotted to Ranjit Singh, and on December 
18, 1929, Ranjit Singh on behalf of himself 
and his two minor sons, the plaintiffs, 
mortgaged this house for the balance due 
on the previous mortgage, which was agan 
Rs, 1,800. The mortgagee brought Civil 
Suit No, 205 of 1933 against Ranjit Singh 
and his two sns to enforce tke secord 
mortgage and obtained a decree for sale, 
The present suit has been brought by the 
sons of Ranjit Singh for a declaration that 
they have a two-thirds share in the above 
house which is not liable to be soldin execu- 
tion of the mortgage-decree, | 

The plaintifis, who were parties to the 
suit in which the mortgage-decree was 
obtained, contend tbat they are not bound 
by the decree in that suit because their 
guardian ad litem was grossly negligent in 
not raising the plea thatthe debt incurred 
in 1924 wis aryavaharika It has been 
found: that the.money was borrowed in 
order to buy a motor 10 ply for hire. The 
learned Additicnal District Judge has held 
that-thia was-a new business as Ranjit 
Singh was up till then a mason and a 
cultivator and'that a-debt incurred in order 
tostart a new businessisavyacaharika. The 
learned: Additional’ District Judge's view 
seems to be that any debt incurred which is 
tinged with illegality or immorality is 
avyavaharika. That view cannot be ac- 
cepted. The--question was discussed in 
Rajeshwar v.. 


) and. it was there stated. The word 


avyavaharika does not merely comprise. 


debts which’ are:illegal and immoral only 


Pat áll’ debts which the Oourt regards as, 


inequitable or unjust in point of Hindu 
Tav i0 make the son liable. Ido not think 
that: ib was ever intended to Tay down the 
propésiti-n that all debts except those for 
-legal: necessity or family benefit are 
avyataharika, and Oolebrooke’s definition of 
dvyavaharika debt as being “for a cause 
repugnant to good morals” was cited 
without disapproval. In Achutaramayya v. 
Ratnajee Bhootaji (2) it was held that pious 
obligation of a son to pay his father’s debts 


extends to commerical debts and tlat no 


(1) 29 NL R107; 142 Ind, Cas, 242; 15 N L J 159; 
Ind. Rul. (1938) Nag: 100; A I R 1933 Nag. 89." 
> (2)49°M 211; 92 Ind. Cas, 977; 23 L W 193, 50 M 
LJ 208; (1926) M W N 258; A IR 1926 Mad. 323, 
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one could pretend that the contrary view 
would be entertained to-day. In Mayne's 
Hindu Law at p. 409 of the 10th Edition 
there is the following comment :— wi 

“When Gautama says that a father’s commercial 
debts need not be repaid by the son, he is certainly 
not referring to the debts incurred in the usual 
course of carrying on a business or trade but -evi- 
dently to sums borrowed for speculative and 
hazardous ventures, involving something like 
gambling. For Gautama himself recognizes traders 
and their usages or laws and almost every Smriti 
does the sanic......It is impossible therefore to 
believe that commercial debts in the ordinary sense 
were regarded by Gautama ag improper and no 
other Smriti refers to it. Interpreting the term as a 
commercial debt, the Courts have however held th 
rule to be obsolete.” f 

I find it difficult to understand why 
anybody should say that tbe purchase of a 
m tor to ply for hire was repugnant 10 good 
morals and I hold that the debt was not 
avyavaharika. . 

In the previous case in appeal from Oivil 
Suit No. 205 of 1933 this plea was taken 
before Staples, A, J. O., who held that the 
debt was not avyavaharika. That finding 
is binding on the plaintiffs. 

Once it is held that the debt is .not 
avyavaharika it follows that the second 
mortgage which was executed fur an 
antecedent debt is binding on the plaint- 
iffe, The plaintiffs’ suit must therefore fail, 
though not for the reasons given by the 
learned Additional District Judge, and the 


appealis dismissed: with costs, Oounsel’s 
fee Rs, 45, 
D. ~” Appeal dismissed, 


MADRAS HIGH COURT 
Appeal No, 130 of 1932 
October 21, 1937 
Panpran@ Row AND VENKATARAMANA 


AO, JJ. 
ANGAMUTHU MUTHIRIAN AND 
ANOTHER —ÅPPRLLANTS 
versus 
SINNAPENNAMMAL AND OTHERS 


— RESPONDENTS 

Hindu Law—Succession—Half-sister—If heritable 
bandhu before Act II of 1929—Hindu Law of 
Inheritance Amendment Act (IX of 1929)—Sister, if 
includes half-sister—Family arrangement between . 
widow and reversioners—Hssentials—Power of widow ` 
in this respect —Compromise held bona fide and 
binding as family settlement. : 

Before the Hindu Law of Inheritance Amendment 
Act II of 1929 came into force a half-sister was 
a heritable bandhu though in the order of succes-' 
baa a. would be postponed to a full sister. [p. 736, 
col, 2, : oe | : 

The word “sister” is a plain English word and 
according to the rule . of law governing the con-, 
it must receive its plain 
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ordinary and ‘grammatical meaning. So interpreted, 
a sister is a “woman born of same parents as one- 
self.” A half sister not being mentioned in the Act 
will retain the place hitherto assigned to her as an 
heir-in the presidencies where her right of heir- 
ship is recognized. Therefore ‘sister’ does not 
include a half-sister in Act II of 1929. Ram Adhar 
v. Sudersa (5), and Kabootra v. Ram Padarath (8), 
relied on. [p. 736, col. 2; p. 737, cols. 1 & 2.) 

„It ‘is competent to a Hindu female holding a 
limited interest inthe estate she holds as the heir of 
the last male owner, to enter into a family settlement 
with the reversionere to the estate. Courts in India 
andthe Privy Oouncil have applied the principles 
of English Law relating to family settlements to 
such settlements. In doing so, Courts have always 
regard tothenature ofthe interest possessed by 
such a limited owner and the reversioners to the 
estate and the limitations on their power recognized 
by the law to which they‘are subject. A Hindu 
widow is the owner ofthe estate which she inherits 
for the time being and fully represents it whether in 
litigation or otherwise. The interest of 2 reversioner 
is only aspes successionis and it cannot be made 
the subject-matter of any bargain. The arrangement 
entered into by the widow with the reversioners 
‘must not be 8 device to divide the estate between 
her and the reversioners to defraud the actual 
reversioners when the succession opens. Subject to 
these limitations, a family settlement bona fide 
entered into by a Hindu widow willbe valid and 
binding on the reversion, The question of bona fides 
is to be considered with reference to the date when 
the transaction was entered into. 

Held, on facts that the compromise entered into 
by the widow was a bona fide family settlement and 
was binding on the daughters of her deceased co- 
widow. |p. 737, col. 1.) 


A. against the decree of the Sub- 
Judge, Trichinopoly, in Pauper O, 8. No. 93 
of 1931. r 
: Mesére, K. M. Balasubramaniam, T. K. 
Rajagopalan and S. S. Rajagopalan, for the 
Appellants. 

Messrs. K. V. Sesha Ayyengar and T. R. 
Ramachandran, for the Respondente, 

Venkataramana Rao, J.—Two ques- 
tions which are of some importance were 
raised in this appeal. The one is whether 
the word “sister” in Act II of 1929, includes 
a half-sister; and the other relates to the 
validity and binding nature of an arrange- 
ment embodied in a compromise decree in 
a litigation between the mother of a last 
male owner and the next presumptive rever- 
sioner concerning his estate, The relevant 
facts are not in dispute. One Muthu- 
karuppa Muthiriyan died in 1921 possessed 
of property both movable and immovable 
and leaving him surviving his two wives 
Ohinnammal and Ammaechi Ammal and a 
son Ganesa Mathiriyan by the said Chin- 
nammal and two daughters, the plaintiffs 
in this suit, by Ammachi Ammal, Ganesa 
Muthiriyan died on October 11, 1924, un- 
married and Ammachi Ammal died on 
October 12, 1924. Muthukaruppa Mu- 
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thiriyan’s property thus came into the sole 
possession of Ohinnammal, The next 
presumptive reversioner to the estate of 
Ganesa Muthiriyan was bis paternal uncle, 
that is his father’s brother Neelamega 
Muthiriyan, defendant No. 2 in this suit, 
On March 10, 1926, Neelamega Muthiriyan 
filed a suit, O. B. No. 85 of 1926 on the file 
of the Court of the District Munsif of Sri- 
rangam against Ohionammal and others 
for sn injunction restraining Chinnammal 
and her brother from committing waste of 
the property in her pcssession and for 
appointment of a Receiver in respect 
thereof. Hisclaim was on the footing that 
Ohinnammal inherited the said property as 
heir to her son Ganesa Muthiriyan and he 
was the presumptive reversioner to the 
estate, Chinnammal in her written states 
ment denied that she took ‘the property as 
her son’s heir. She set up an independent 
title as the devisee under her husband's 
will. She alleged that all the property 
which her husband died possessed of wid 
his self-acquired property, that shortly 
before his death he made an oral will to thé 
effect that in case his son Ganesa 
Muthiriyan should die before attaining 
majority both his wives should enjoy 
his property for their lives and there- 
after his daughters the plaintiffs herein 
should take the property absolutely and 
that sbe was in possession and manage- 
ment of the property, in pursuance of 
the said will. Thus the claim set up 
was a denial of any subsisting estate of 
Ganesa Muthiriyan and any outstanding 
Teversion. . : > 

After the irial had begun, and evidence 
had been partly taken, common friends 
appear to have intervened and brought 
about a settlement of the matters ia dispute 
and the terms ofthe settlement . were 
reduced to writing in a razinamah dated 
July 22,1927, and a decree was obtained 
thereon. The result of the’ settlement was 
that the property then available and in the 
possession of the widow except jewels waa 
divided into two halves, one-half to .bé 
enjoyed-by Chinnammal for her life and. 
thereafter by the plaintifs absolutely ‘and 
the other half by Neelamega Muthiriyan 
and his sons. The jewels in the possession 
of Ohinnammal were declared to be:her 
absulute property, The suit against the 
other defendants was withdrawn, each 
party hearing his respective costs. The 
above arrangement was ‘given: effect to 
and the parties entered into possession of 


.. their respective shares and have been in 
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enjoyment thereof. Two years after this 
decree, the Hindu Law of Inheritance 
Amendment Act tAct II of 1929) was 
passed and came into force in February 
1929 in and by which a sister would be 
entitled to succeed in preference to a 
paternal uncle and his descendants. Two 
years thereafter in. Janpary 1931 the 
present suit was instituted by the plaintiffs 
alleging that by virtué of the said Act they 
became ‘the ‘presumptive reversioners to the 
éstate of Ganesa Muthiriyan, that the said 
compromise could not operate in any manner 
whatsoever as against their reversionary 
right (vide para. 11 of the plaint). and they 
therefore prayed for a declaration that 
the said decree could not cperate as against 
them [vide relief (a) inthe prayer of the 
plaint}. They impleaded as parties to the 
suit in addition to Ohinnammal the eaid 
Neelamega Muthiriyan and his fuur sons 
who are respectively defendants Nos, 2 to 6 
in the suit. They pleaded that the plaintiffs 
were not heirs under the Hindu Law at all 
as administered in this presidency, that 
Act IL of 1929 did not confer on them any. 
right and thatthe arrangement embodied 
in the said decree was a bona fide family 
settlement binding on the reversioners to 
the estate of Ganesa Muthiriyan and in any. 
event on the plaintifis on whom benetits 
were conferred thereunder, The learned. 
Subordinate Judge negatived all their, 
pleas and gave a decree to the plaintiffs 
declaring that the said decree is not biad- 
ingon them, It is against this decree that 
thig appeal ‘has been preferred by defend- 
ants Nos. 3 and 4. Defendant No, 2 died 
since the ins itution of thg suit and nis sons 
deferidants Nos. 3 10 6 are on record as his 
representatives. 

The questions which fall to be decided 
are (1) (a) whethef the plaintiffs as hatf. 
sisters of Ganesa Muthiriyan were his Leirs 
before the Act came into force and (b) 
whether the word “sister” in the said Act 
includes a half sister; (2)° whether the 
compromise of the said decree in O. 5, 
No, 05 of 1926.is a family cettlement and if 
so, is it binding on the plaintif-, There 
is no direct decision in this ‘presidency 
recognizing a half-sister as un heir to the 
estate of a person dying intestate though. 
she is assumed tobe so in Kumaravelu y. 
Viranna Goundan (1) and, Lakshmanammal 
y. Tirujengada (2). Infact the claims ofa 
sister were not recognized in provinces 
where the Mitakskara Law prevails except 
(eM 29, 

. (85M 2il. 
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in Bombay on the ground that she was 
not mentioned as an heir in the Mitakehara. 
Her claim was however ultimately recognized. 
in Madras on the ground that she would 
bea bhinna gothra sapinda and therefore 
a heritable bhandu the list of bandhus 
mentioned in Mitakshara having been 
considered to be only illustrative and not 
exhaustive: Kutti Ammal v. Radhakrishna 
Aiyan (3), Lakshmanammal v, Tiruvengada 
(2) and Balamma v. Pullaya (4). Oa the, 
same principle, a half-sister would be a 
heritable bandhu though in the order of 
succession she would be postponed toa full 
sister. The plaintiffs must therefore be held 
to be included in the list of heirs to the 
estate of Ganesa Muthiriyan even before the 
said Act came into force. l 

The next question is whether ‘‘sister” 
includes a half-sister in Act II of 1929; 
The word,‘sister” is a plain English word and 
according to the rule of law governing the 
construction of statutes it must receive its 
plain, ordinary and grammatical meaning. 
So interpreted, a sister is a “woman born 
of same parents as one-self.” This means 
ing has to be adhered to unless it is 
repugnant to the context or it is in variance 
with. the intention of the Legislature as 
apparent from the Act, It seems to ua that 
this interpretation would carry’ out the 
intention of the Legislature and any other 
would frustrate it, If ‘one looks at the 


surrounding circumstances attending the 


passing of the Act and the cause,and the 
necessity; of it, as itis. legitimate to do, if 
there is any doubt, the matter is put beyond. 


doubt. Before the Act many near relations 
of a person dying intestate did nob 
inherit to him af all in certain pro- 


vinces and in others were postponed to 
distant relations remotely connected with 
him by ties of blood. It was felt that 
his obvious injustice should be remedied, 
by an alteration in the law and the Legis= 
lature did soin regard to certain specitied 
relations. The Preamble of the Act shows 
what its objectis, viz, “to alter the order 
in which certain heirs.....are entitled 
to succeed.” The word “certain” means 
definite or particular. What is meant by 
the expression “certain heirs’ is specified 
heirs. Incl. 2, four heirs who fulfil a parti- 
cular description are specified. It is the 
order which was fixed for them inthe then. 
state of the law that was intended to be 
altered. Olause 2 says that the heirs there: 
in mentioned shall in the order so specified 


(3)8 M HO R 88, 
(4) 18M 168,5MLI22. . 3 


1939 


be entitled to rank in the order of succes- 
‘Sion next after a father’s father. In pro- 
vinces where the sister and the half-sister 
are recognized as heirs under the 
Mitakshara Law, the order that is assigned 
to the half-sister is after the sister and not 
on a level with the sister. Sbe has thus a 
distinct and separate order. 
_ The order that is sought to be displaced 
is only in the case of a sister and notin 
the case of a half-sister. This is consistent 
with the object of the Act which has for 
it the principle of propinquity of blood. 
Before the Act in Madras, a sister's son 
would exclude the sister though she is more 
closely related to him by ties of blood, the 
reason being that under the Mitakshara the 
male bandhu excludes the female. But 
this principle was deliberately superseded 
by the Act in favour of the principle of 
affinity and hence a sister had been 
preferred to a sister's son. If therefore a 
sister were to include a half-sister she 
would exclude a sister's son, an interpreta- 
tion which would defeat the intention of the 
Legislature. In Ram Adhar v. Sudersa (5) 
the Full Bench of the Allahabad High Oourt 
has taken the view that asister would not 
include a half-sister. This decision has been 
followed in Kahootra v. Ram Padarath 
(6)... Mulla in his Book on Hindu Law, 
Edn. 8, also states that a half-sister not 
being mentioned in the Act will retain the 
place hitherto assigned to her as anheir 
in the presidencies where her right of 
heirship is recognized. We think this is the 
correct viewand therefore hold that ‘sister’ 
does not include a half-sister in Act If 
of 1929 and the plaintiffs are not therefore 
the presumptive reversioners to the estate 
of Ganesa Muthiriyan. 

The next question is wheiker the com- 
„promise decree is binding on the plaintiffs. 
. It is sought to be supported on the ground 

that it is a bona fide family settlement, 

It cannot: be doubted that it is 
. Competent to a Hindu female holding a 
limited interest in the estate she holds as 
the heir of the last male owner to enter 

into a family settlement with the rever- 

sioners to the estate. Courts in India and 
the Privy Council have applied the 
principles of English Law relating to family 
settlements to such settlements. In doing 
so, Courts have always regard to the nature 
of the interest possessed by such a limited 
owner and the reversioners to the estate 

(5) 55 A 725; 146Ind, Cas. 559; A IR 1933 All 491; 

(1933) A L J 680;6 R A 117 (FB). 

(6) 11 Luck 148; 155 Ind. Oas. 94; AI R 1935 
Oudh 332; 1935 0 WN 549; 7 RO 553, 
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and the limitations on their power recog* 
nized by the law to which they are subject 
A Hindu widow is the owner of the estate 
which she inhsrits for the time being and 
fully represents it whether in litigation of 
otherwise. Tke interest of a reveraioner 
is only a spes successionis and it cannot be 
made the subject-matter of any bargain. 
The arrangement entered into by the 
widow with the reversioners must nob be 
a device to divide the estate between her 
and the reversioners to defraud the actual 
reversioners when the succession opens. 
Subject to these limitations, a family settle- 
ment bona fide entered into by a Hindu 
widow will be valid and binding on the 
reversion. The question of bona fides is td 
be considered with reference to the date 
when the transaction was entered into 
When therefore Chinnammal compromised 
the said litigation, O. S. No. 85 of 1926, 
what were the circumstances and the state 
of affairs of the family ? The property to 
which the claims were advanced by ‘thé 
respective parties were made the subject- 
matter of the litigation. The result of thé 
litigation, if the contentions of the parties 
are upheld would be this: If Chinnammal 
succeeds, there is no estate of Ganesa 
Muthiriyan and no question of reversion 
to his estate; neither defendant No. 2 nor 
his sons and grandsons nor anybody can 
succeed at any time as-heirs to his estate. 
Ifthe contentions of defendant No. 2 weré 
to prevail the plaintiffs will lose their righté 
asremaindermen with absolute rights under 
the alleged will of -Muthukaruppa Muthi- 
tiyan and they will be relegated to thé 
position of distant heritable bandhus of 
Ganesa Muthiriyan with a very remote 
prospect of ever succeeding to his estate. 

It will be seen thatthe existing body of 
révergsioners to thé estate of Ganesa 
Muthiriyan on the date ofthe compromise 
were defendant No. 2, after him his four 


‘sons and after them his grandsons, . the 


plaintiffs and the brother of Obinnammal 


‘who-as the maternal uncle of Ganesa Muthi- 


Tiyan would bea nearer bandhu than the 


‘plaintiffs.’ Thus the reversion to the estate 
“will bein the family of defendant No; 2 for, 


at least three generations and the possible 
réversioners who are likely to be affected by 
any arrangement entered into are the 
descendants of the plaintitis, taking the 
normal course of events; Chinnammal 
was entitled to enjoy the property during 
her life, the plaintiffs are persons who may 
be said to have a possible interestin the 
estate -but aremote possibility. “The effect 


a] 


- rain (1) the facts were as follows: 
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of the said settlement is this: Ohinnamm al 
sacrificed her life-interest in half of the 
property for the rest of her life; the plain- 
tiffa were secured a vested remainder with 
absolute rights in half the property and 
their right as devisees under the willof 
their father was to that extent recognized, 
and defendant No. 2 secured for himself and 
his descendants the present possession of 
half the property and thus the reversionary 
interest in the said half which in one event 


bis family would never have got. Therefore - 


the claims cfall persons who bad any actual 
or possible interest in the property were 
taken into acccunt and adjusted. In‘one 
view defendant No. 2 represented or must 
be deemed to have represented all the 
reversioners who were then existing, includ- 
ing the plaintiffs; in another view, the said 
Chinnammal must be deemed to have 
represented the plaintiff in that she put 
forward their separate claims as devisees 
under their father's will, being in possession 
of the estate under the said will. The 
parties came to this arrangement with the 
aid of commen friends and under legal 
advice as is evidenced by Ex. 3, the razi- 
namah. Under such circumstances, can 
it be said that the settlement was not bona 
fide to secure family peace and avoid 
litigation? Does it violate any rule of law 
for a Oourt to ‘decline to give effect to it? 
Mr. Sesha Ayyangar contends that it is not 
bona fide, having regard to the nature of the 
claim advanced by Chinnammal as it would 
have been very difficult to substantiate it. 
‘The question is not whether the matter was 
really doubtful but whether the parties 
considered it so. It is immaterial whether 
Chinnammal found it impossible or difficult 
to prove. The claim was one which 
imperilled the reversion. She asserted that 
the declaration was made by the husbaad 
in the presence of several people; the 
razinamah recites the claims and the 
mediators seem to have considered them. 
Absolutely no evidence hase been given in 
this case to show any want of bona fides. 
‘Once it is found that there was a real 
dispute as to title to the property between 
the widow and the reversioners and it 
required settlement and the settlement 
arrived at is proved to be bona fide, the 


«‘*eontention that it is a device to defeat the 
’ estate fails. 


In Sureshwar Misser v. Maheshrani Mis- 


One N 

(7)48 O 100; 57 Ind. Cas. 325; A IR 1921 PO 
107; 47 I A 233, (1920) M W N1472; 39 M L J 161; 
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died in April 1906 leaving a widow, fou? 
daughters and a son. Tne son died and 
the mother succeeded to the estate. The 
daughters set up a will of their father 
under which they claimed title to the im- 
movable properties left by him on failure 
of the son with a certain provision for the 
widow. M, the next reversioner filed a 
suit for a declaration that the will was 
invalid, thatthe son got the pr perty and 
that the mother was entitled to a woman's 
interest and on her death he would be the 
next presumptive reversioner to the estate, 
Both the mother and the daughters opposed 
the suit and then a compromise was arrived 
at, the result of which was that half the 
preperly was taken by the reversioner and 
the other half was taken by the daughters 
and both the reversioners and daughters 
gave certain property to the widow. The 
form in which this compromise was arrang- 
ed was a surrender by the widow to the 
next reversicner and then a transfer by the 
reversioner to the daughters, Sometime 
later M died and the nephews of M who 
became the next presumptive reversioners 
filed a suitfor a declaraticn that the come 
promise was invalid. ‘Tneir Lordships held 
that it was a bona fide family settlement 
and not an arrangement to divide the estate 
and dismissed tna suit. The observations 
of Lord Dunedin at pp. 103 and 109“ may 
be usefully referred to in this connec- 
tion : 

“An arrangement, by which the reversioner as 
a consideration for the surrender promised to 
convey a portion of the property to a nominee 
or nomimees of the lady suriendering, might ' 
well fall under the description of a device to divide 
the estate. Itis here that the fact of the arrange- 
ment being a compromise becomes of importance. 
Once the bona fides is admitted, we have the situation 
of a contest under which, if decision were one way, 
the estate was carried to the daughters away from 
the family and a litigation in the course of which 
the estate would probably be much diminished. 
Thissituation made it a perfectly good consideration 
for the lady in order to avoid these results to con- 
sent to give up her own rights by surrender. On 
the other hand, it was a good consideration for the 
reversioner to get rid of the will and in a question 
with the daughters, who would take all by the will, 
to agree to give them a half of the property...........- 
The arrangements of the compromise cannot be 
stigmatiseu as a device to divide the estate between 
the surrendering lady and the nearst reversioner, 
and cannot now be taken exception to.” 

No doubt in this case the com promise 
took the shape of a surrender. Taeir Lord- 
ships viewed the matter not only as a 
surrender but also as a compromise. As 
pointed out -by iheir Lordships in Ram- 
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sumran Prasad v. Shyam Kumari (8), at 
p. 745, the mode by which a compromise is 
carried iato effect is immaterial if the 
compromise was reasonable and prudent. 
The above reasoning of their Lordships in 
Sureshwar Misser v. Maheshrant Misrain (7) 
would apply to this case having regard to 
the similarity of facts. i 

We shall now deal with some of the 
cases relied on by Mr. Sesha Ayyangar for 
the position that the settlement now in 
question cannot. bo held to be binding On 
the reversioners. The case on which he 
placed most relianco was Khunni Lal v. 
Govind Krishna Narain (9) and particu- 
larly the following observations therein at 
p. 3674 : 

“The true test to apply to a transaction which is 
challenged by the reversioners as an alienation not 
binding on them is, whether the alienee derives title 
from the holder of the limited interest or life-tenant. 
In the present case Khairati Lal acquired no right 
from the daughters of Daulat, for, ‘compromise’ 
to use their Lordships’ language in Rani Mewa Kuar 
v. Rani Hulas Kuwar (10), at p.166 is based on the 
assumption that there was an antecedent title of 
some kind in the parties, and the agreement ac- 
knowledges and defines what that title is.” 


In that case, Ratan Singh, the father, 
and Daulat Singh, the son, formed members 
ofa joint family and Ratan Singh aban- 
doned Hinduism and adopted Muham- 
madanism. Daulat Singh pre deceased his 
father leaving his widow Seo Kunwar and 
two daughters. Ratan Singh subsequently 
died leaving his widow Rani Raj Kuwar. 
After the death of both Ratan Singh and 
Sen Kunwar disputes arose between the” 
daughters of Daulat and Khairati Lal a 
grandson of Ratan Singh, each claiming 
title to the property, one claiming titleon 
the ground that Ratan Singh by conversion 
forfeited his right in the joint property 
and Daulat became entitled to the entire 
property, while the other contending that 
the conversion had not extinguished the 
rights of Ratan Singh and that on the death 
of Daulat, he became entitied to the pro- 
perty. It was in this state of circumstances 
a compromise was entered into, dividing 
the property into two shares. l; was held 
that it was a perfectly bona fide family 
settlement and the above observations of 

(8j 1 Pat. 741 at p. 745; 69 Ind. Oas. 71; A I R 1922 
F O 356,49 I A342; 3L M LT 200;3PL7 749; 16 
LW 956;21A 131890 &AL R 1755 270 WN 
269; 37 OL J 356; 44M L J 751, 25 Bom L R 634(P O). 

(9) 33 A 356; 10 Ind. Cas. 477; 33 LA 87; BAL J 
502; 15 O W N 545; 130 L J $73; 13 Bom. L R 
427; 10 M L T 25; (1911) 1M W N4323; 21 MLJ 


645 (PO). 
wb, LIA157at p.166; 13BLR3J2;3Sar 314 
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the Privy Council were made with reference 
to this state of facts. No doubt, each party 
set up title to the property but this con- 
dition is not absolutely necessary, Their 
Lordships of the Privy Council explained 
this case in a later case in Ramsumran 
Prasad v. Shyam Kumari (8). Lord Phili- 
more refering to Khunni Lal v. Govind 
Krishna Narain (9), observed thus at 

AA 
Path; property belonged to one or other or possibly 
both, of the parties to the dispute and the compro- 
mise proceeded upon the footing that it was uncertein 
in which of them the title was. Ae their Lordships, 
put it, it was based on the assumption that there 
was an antecedent title of some kind in the parties 
and the agreement acknowledged and defined what 
that title was.” 

Yt will be seen from these observations 
that it is enough even if the property 
belonged to one or the other and it need 
not necessarily belong to both. The title 
set up in this case was a complete title in 
the widow and the plaintiffs under the will 
of Muthukarruppa Muthiriyan and a con- 
plete denial of the reversion. Therefore the 
compromise must be deemed to have pro- 
ceeded on the assumption of an antecedent 
title of some kind in the widow and the 
plaintiffs based on the said will and the 
test laid down in Khunni Lal v. Govind 
Krishna Narain (9) is satisfied in this case. 
The next case relied on by Mr. Sesha 
Ayyangar was Binda Kuer v. Lalita Prasad 
(11). In that case a person gave up his 
reversionary right to the estate in considers 


vation of getting some personal . advantage 


in some other estate and their Lordships 
rightly held that the person had no right 
to bargain away the chances of his des- 
cendants in order to get for himself aa 
immediate share in some other estate and 
the compromise arrived at by him cannot 
be held to be binding on the next rever- 
tioners. Mr. Besha Ayyangar also laid 
considerable emphasis on the Full Bench 
decision in Rajpali Kunwar v. Surju Rat 
(12) and particularly the observation that 
a reversionér has no right to obtain a share 
in the property exclusively for himself and 
his descendants. But the facis of the 
present case are different. Defendant No.2 
in entering into the compromise did not 
obtain anything exclusively for himself or 
for his descendants. The interests of the 
plaintifis were also safe-guarded. So far 

(11) A I R 1935P O 301; 16t Ind. Oas. 340; 1936 
ALR 8z9;1936 0 WN 813; 19330 L R 510; 3 B 
R1;9RP 0107; 17PLT 636; 411 W516; 33 Bom 
LR 1256; 410 WN 161 (P O). 

(12) A LR 1936 All 507; 163 Ind. Oas. 756; 1936 A L 
J 659;58 A. 1041; 1935 AL R 641, 9 R A GBC B 
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as the family of defendant No. 2 was con» 
cerned, it was a benefit which he obtained 
not only for himself but for the entire joint 
family of his sons and grandsons who can 
be the possible reversioners after him in 
the nermal course of events. His sons 
defendants Nos. 3 to6 have adopted the 
transaction and it will not be open to them 
in any future litigation to repudiate it. 
They are all members of a joint family and 
the property is being enjoyed by them- 
selves and their sons who have thus acquir- 
ed immediate benefits and so far as any 
possible reversioner in that family is con- 
cerned, namely, defendants Ncs. 3 to 6 are 
their sons, they cannot chalienge the setile- 
ment and defendant No, 2 did really re- 
present them and their interest in the 
compromise. 

Therefore on a consideration of the entire 
circumstances of this case we are of the 
opinion that the arrangement embodied in 
O. S. No. 85 of 1926 is a bona fide family 
settlement binding on the reversioners to 
the estate of Ganesa Muthiriyan or at any 
rate on the sons and grandsons of defen- 
dant No, 2 and the plaintiffs and the first 
defendant's brother who was a party to the 
compromise decree by which he was 
exonerated from the suit without costs. The 
plaintiffs are therefore not entitled to the 
declaration sought. for in this suit. We 
accordingly allow the appeal and set aside 
the decree of the learned Subordinate 
Judge but we direct the parties to bear their 
own costs throughout. The memorandum 
of objections is not pressed, It is therefore 
dismissed but without costs. 

N-D á - Appeal allowed. 
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Haretigs, C. J, AND Wort, J. 
RAJESHWARI PRASAD SINGH 
AND OTHERS—DgFENDANTS— APPELLANTS 
VETSUS 
SAHEB SINGH AND otners— 
PLAINTIFES—RESPONDENTS 

Appeal Abatement—Decree obtained in name of 
individual members of joint family — Appeal from 
decree given up against one of them—Appeal, if can 
be continued against remainder—Co-sharer—Joint 
decree— Decree, if can be offirmed as to unascertained 

shares of some and reversed as to those of others. 
_ Where a decree is obtained in the names of the 
individual members ofa joint family, then the ques- 
tion of representation does not arise. Any appeal 
against such a decree must be brought against all 
the persons in whose name the decree stands. The 
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result of giving up the appeal against one of them 
is that the appeal cannot be continued against the 
remainder. Dharanjit Narayan Singh v. Chandesh- 
war Prosad Nurayan Singh (1), applied. 

Under no circumstances can a decree be affirmed 
as to the unascertained shares of some joint shure- 
holders and reversed as to the unascertained shares 
of the other joint share-holders, Dharanjit Narayan 
Singh v. Chandeshwar Prosad Narayan Singh (i), 
relied on. . 


L. P, A. from the decision of Dhavle, J. 
dated April 21, 1938. 

Dr. D. N. Milter and Mr. D. C. Varma, 
for the Appellants. 

Messre. S. M. Mullick, J.C. Mallick and 
Rati Kanta Choudhuri, for the Respon- 
dents, 

Harries, C.J.—This ig a Letters Patent 
Appeal from a judgment of a learned 
Single Judge of this Court in a second 
appeal. The suit out of which the appeal 
arises was brought by nine plaintiffs fcr 
the recoxery of possession of certain joint 
family property. One of the plaintiffs was 
a minor and during the pendency of the 
suit plaintiff No. |, who was the senior 
member of the family, died. Eventually 
the remaining eight plaintifs obtained a 
decree in their favour in the trial Court, and 
this decree was affirmed by the lower 
Appellate Court and by the learned Single 
Judge of this Court. In these proceedings 
the minor plaintiff who had now become 
respondent No, 8, was represented by the. 
Deputy Registrar as guardian ad litem. 
The minor was impleaded as one of the 
respondents in this Letters Patent Appeal, 
but certain costs payable to the guardian 
were not paid. On August 2, 1938, the 
learned Registrar ordered the appellants 
to deposit these costs within a period 
of two weeks, On August 9, 1938, it 
appears from an order of the Deputy 
Registrar that the appellants abandoned 
their proceedings in so far as respon- 
dents Nos, 8 to 24 were concerned. Respon- 
dent No. 3 was, as I have stated, the minor 
plaintiff who bad been represented later 
thrcugh the learned Deputy Registrar, his 
guardian ad litem. h 

Mr. Sushil Madhav Mullick who appear 
on behalf of the respondents has taken a 
preliminary objection that this appeal is 
incompetent. He bas argued that the 
decree under appeal is in favour of eight 
plaintiffs including respondent Nc, & who 
was a minor Ine decree gave to the 
plaintifs possession of iamily property and 
by abandoning their appeal as against 
respondent No, 8 the whole of the appeal 
is bound tofail, Reliance has been placed 
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upon the casein Dharanjit Narahan Singh 
v, Chandeshwar Prosad Narayan Singh (1), 
In that case during the pendency of an 
appeal against a decree setting aside the 
sale of a joint estate for arrears of revenue, 
two of the plaintifis-respondents died and 
there was no application for substitution of 
the heirs of the deceased respondents, the 
right to sue not surviving againet the other 
respondents. It was held that the appeal 
abated inasmuch as the decree could not be 
reversed without the representative of the 
deceased being placed on the record. Tt 
was further held that under no circum: 
stances could the decree be affirmed ae to 
the unascertained shares of some joint 


Share-holders and reversed as to the 
unascertained shares of the other joint 
share-holders, Mr, Mullick has argued that 


there is no distinction in principle between 
‘the Calcutta case and the case now before 
us. In my view this preliminary objection 
is well-frunded and must be sustained. 
The decree was a decree in favour of eight 
members of a joint family granting them 
Dossession of certain joint family property. 
If this appeal could proceed against the 
remaining seven plaintiffs, it might be that 
the decree would be reversed as to the un- 
ascertained shares of seven of the members 
of the family and remain unaffected as 
against the unascertained share of the minor 
plaintiff No. 8. Such a position cannot be 
allowed, and that being s0, I must hold that 
the appeal is incompetent as against the 
remaining seven respondents. 


Dr. Dwarka Nath Mitter who appears on 
behalf of the appellants has contended in 
the first place that the abandonment of 
the appeal in so far as it was directed 
against respondent No. 8 in no way affects 
the matter. Plaintiff No.1 was described 
in the plaint as the karta of the family 
and undoubtedly he could have brought 
these proceedings on behalf of the family 
without any of the other members being 
added as co-plaintiffs, Plaintiff No, 1 
died, but the new karta was also amongst 
the plaintiff. At tha time the appeal 
against respondent No, 8 was given up, the 
name of the karta of the family was on the 
record. and it is contended that such being 


the case, the minor respondent was still. 


represented though in terms the proceed- 
ings had been given up against him. In 
my view as the decree was in terms in 
favour of eight plaintiffs including respon- 
dent No. 8, it was essential that: the eight 


(D 1LOW N 504; 50 LJ 393, 
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of them should have been impleaded, 
Where a decree is obtained in the names 
of the individual members of a joint family, 
then the question of representation does 
nob arise. Any appeal against such a 
decree must be brought agaiust all the 
persons in whose name the decree stands, 
In the present case it was, in my view, 
essential that the appeal should have been 
continued against the eight plaintiffs 
and the result of giving up the appeal 
against one of them is thit the appeal 
cannot be continued against the re- 
mainder. 

Dr. Mitter has further argued that the 
propertiesin question in this sult were not 
joint family properties. He bas pointed 
out that the properties were not in terms 
purchased in the name of the joint family; 
but throughout the proceedings it is clear 
that they have been regarded ag joint family, 
Properties. In fact, it is pleaded in the 
plaint that though the properties were not 
purchased in the name of the ‘joint family, 
they were, in fact, purchased for the joint 
family and that all the plaintiffs as 
members of 4 joint family were interested 
inthe same, Dr. Mitter has argued that 
the properties are self-acquired properties 
in which the plaintiffs had an interest as 
tenants-in-common. Ia my view the pro- 
perties were clearly joint family properties 
in which the plaintiffs had uwnascertained 
shares, That being so, the case falls 
completely within the principle laid down 
by the Oalcutta case Dharanjit Narayan 
Singh v. Chandeshwar Prosad Narayan 
Singh (l) to which I have previously 
referred. 

Dr. Mitter has argued that if the effect 
of giving up appeal against respon- 
dent No. 8 is torender the appeal against 
the remaining respondents incompetent, 
then we should allow respondent No. 8 to be 
added afresh as a party. He has argued 
that the abandonment of the appeal against 
respondent Wo.8 was due to a mistake. 
Junior Counsel who appears for the appel- 
lants has informed us that he did not 
intend to give up the appeal against 
respondent N^, 8; but from the order-sheet 
it is clear that there was no mistake at the 
time this order was made. It may well be 
that learned Counsel at that time did not 
realize the importance of retaining respon- 
dent No, 8 on the record, and it appears 
thata few days afterwards when it was 
brought to the Counsel's notice that the 
appeal had been given up against respon- 
dent No, 8, even then the importance of the 
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fact was not appreciated. I can well 
believe that there is an element of mistake 
in this case; but even so, I am unable to 
agree that we should, at this late stage, 
again add respondent No. 8 to the array of 
respondents and thus enable the appeal to 
proceed. Had application been made 
immediately or within a reasonable time of 
the learned Deputy Registrar’s order, I 
might have been inclined to accede to it. 
However. at this late stege it would be 
manifestly unjust to the respondents to 
allow respondent No. 8 to be addedin order 
to erable the appellants further to 
presecute the appeal. For the reascns which 
I have given, Iam bound to hold that the 
appeal, as at present constituted, is in- 
competent and accordingly I would dismiss 
it with costs, ' 


- Wort, J.—I agree that the preliminary 
objection succeeds, 


6. ' Appeal dismissed. 


pou 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 657 of 1936 
January 6, 1939 
BENNET AND Veena, JJ. 
MAQBUL HUSAIN AND OTHERS—PLAINTIPES 
— APPELLANTS 
versus 
Musammat ZAIN-UN-NISSA BIBI axp 

’ OTHERS— DEFENDANTS— RESPONDENTS 

Muhammadan Law—Gift—Property in possession 
of trespasser— Owner, tf can make gift of it. 

If a property is in the possession of a trespasser, 
the true owner of the property can validly make a 
gift of that property provided the donor does all 
that he or she can, to perfect the contemplated gift 
and to enable the donees to acquire possession of 
the property. Mahomed Bukhsh Khan v. Hosseini 
Babi (1) and Kalidas Mullick v. Kanhaya Lal (2% 
relied on. Abid Husain v. Munnoo Bibi (3), referred 
to . ; 

S. O. A. from the decision of the Sub- 
Judge, Jaunpur, dated January 16, 1936. 

"Mr. Gopalji Mehrotra, for the Appellants. 

Mr. Mukhtar Ahmad, for the Respondents. 

Verma, J.—This is an appeal by the 
plaintiffs. Plaintiffs Nos. 1 and 2, Maqbul 
Husain and Iqbal Husain, are the grand- 
sons of plaintif No. 3, Musammat Waliya 
Bibi. The suit was for the possession of 
a house and a plot of land and for damages. 
The trial Court decreed the suit in favour 
of plaintifis Nos. 1 and 2. On appeal by 
the defendants the lower Appellate Goart 
has dismissed the suit. 

The case of the plaintiffs was that plain: 
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tiff No. 3, Musammat Waliya Bibi, had 
inherited the property from her father and 
had subsequently made a gift of it in 
favour of her grandsons, plaintiffs Nos. 1 
and 2 and that the defendants had inter- 
fered with the possession of the plaintiffs. 
A deed of gift bearing date September 
14, 1933 was relied upon by the plaintiffs. 
The defence was that the northern por- 
tion of the property in question, namely 
the house, had belcnged to Mir Gulzar Ali, 
the husband of Musammat Waliya Bibi, 
and not tothe father of the lady, and that 
on Mir Gulzar Ali's death the property had 
devolved on the defendants. As to the 
southern portion of the property in dispute 
it was pleaded that ithad belonged to one 
Dwarka Brabman and thatthe defendants 
had ‘purchaced it from him. On these 
assertions of fact, it was pleaded by the 
defendants that Musammat Waliya Bibi 
never had any right or title to any por- 
tion of the property in dispute and was not 
entitled to make any giit in favour of 
plaintiffs Nos. land 2. The trial Oourt 
held in favour of the plaintiffs and, as 
already stated, passed a decree in favour 
of plaintiffs Nos. 1 and 2, holding that 
plaintiff No. 3 had validly gifted the 
property to her grandsons, the first two 
plaintiffs. 

The lower Appellate Court has held 
against the gift ona point which does not 
seem to have been specificaily raised by 
the defendants in tke trial Court. Ob- 
serving that it was “one of the cardinal 
principles of the Muslim Law that a gift 
to be valid, must be accompanied by the 
delivery of possession,” it went on to 
deduce from certain statements made in 
para. Sof theplaint as to the facts giving 
rise to the cause of action for the suit 
and the dates cn which such cause of 
action arose, that Musammat Waliya Bibi 
could not bein possessicn of the property 
on September 14, 1933, which was the 
date on which the deed of gift relied upon 
had been executed, and held that the gift 
was therefcre invalid under the Muham- 
madan Law and plaintiffs Nos. 1 and 2 
had acquired no title to the property in 
question. It may here be pointed out that 
the Jower Appellate Court failed to notice 
that in para. 6 of the plaint it was 
alleged that Musammat Waliya Bibi had 
originally made an oral gift in favour of her 
grandscns, plaintiffs Nos. 1 and 2 prior to 
September 14, 1933 and had put the donees 
in possession and that she had executed 
the deed of gift of September 14, 1933 
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«nly asa matter of precaution so that no 
ispute might arise in future. An argu- 
macnt was pressed upon the lower Appellate 
Jourt by the Oounsel apnsaring for the 
laintiffs that even if the view of the 
Jourt that the gift made by Musamnat 
=wValiya Bibi was void be correct, a decree 
maay be granted in favour of Musammat 
-Waliya Bibi who was plaintiff No 3, but 
he Court did not aecept this contention on 
he ground that Musammat Waliya Bibi 
ad filed no appeal against the decree of 
he trial Court which was in favour of 


plaintiffs Nos. 1 and 2 alone. The Oourt 
leclined to apply the provisions of 
). XLI, r. 33, Oivil Procedure Oode. 


Mn the view that we have taken of the 
mease, itis not necessary to deal with this 
Matter point. 

Ths contention of the learned Counsel 
for the plaintiff-appellants is that on the 
facts of this case the view taken by the 
lower Appellate QGourt is erroneous. His 
argument is that if a property is in the 
possession of a trespasser, the true owner 
of the property can validly makea gift of 
that property provided the donor does all 
that he or she can, to perfect the contem- 
plated gift and to enable the donees to 
acquire possession of the property. He 
has cited the decision of their Lordships 
of the Privy Council in Mahomed Bukhsh 
Khan v. Hosseini Bibi (1) in support of his 
sontention. This particular point has been 
dealt with by their Lordships in the 
penultimate paragraph of their judgment. 
The case fully supports the contention of 
the learned Counsel for the appellants. 
In Kalidas Mullick v. Kanhaya Lal (2), 
their Lordships of the Privy Oouncil 
observed : 

“But it must be observed that in this case the dis- 
pute as to the validity of the gift is not between the 
donee and the donor... The person who disputes it 
claims adversely to both. The donor has done all 


that she can to complete the gift and is a party to the 
suit and admits the gift tobe complete.” 


Although this was a case under the 
Hindu Law, it was followed by their Lord- 
ships in Mahomed Bukhskh Khan v. 
Hosseini Bibi (1). The case before us on 
this point is on all fours with the case iu 
Kalidas Mullick v. Kanhaya Lal (2), and, 
if anything. is stronger than the case in 
Mahomed Bukhsh Khan v. Ho:seini Bibi (1), 
because in that case the donor was disputing 
the gift whereas in the case before us the 
donor has joined the donees in bringing the 
suit. Reference may also be made to the 


(1) 15 0684; 15 TASI; 5 Sar. 175 (P O). 
(2) 11 O 121; 11 I A 218; 4 Sar. 578 (P O). 
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case in Abid Husain v. Munnoo Bibi (3) 
In our judgment tha decision of the lower 
Appellate Court is incorrect. For the 
reasons given above, we ailow this appeal 
set aside the decree of the Court below and, 
restore that of the trial Court. The appel- 
lants will have their costs of this appeal as 
wall as of the lower Appellate Court. 


D. . Appeal allowed. 


(3)2 Luck. 496; 102 Ind. Cas. 72; 1 Luck. Oas. 50; 
A I R 1927 Oudh 261. 


ed 


PATNA HIGH COURT 
Civil Revision No. 290 of 1938 
December 19, 1938 
MoHAMMAD Noor ANO DHAVLER, JJ. 
Rani BIRJA RAJ KUMARI—PBTITIONER 
versus 
Rani BISHWA NATH KUMARI~ 
Opposite PARTY | 

Court Fees Act (VII of 1870), 8.7 (iv) (c)~—Court- 
fee isto be paid on relief available at time of in- 
stitution of suit — Necessity arising for asking for 
further relief due to change in circumstances after 
instituting suit—It can beadded by amendment of 
plaint and payment of court-fees thereon — Plaint 
containing two prayers, one for declaration and other 
for possession, if necessary—Two prayers make only 
one, for aa sa consequential relief and 
require ad valorem court-fee. 

Goareise is paid on the relief available to the 
plaintiff at the time of the institution of the suit, Ify 
after its institution, circumstances change and it 
becomes necessary for the plaintiff to ask for any 
further relief, it is always open to him to apply to 
the Court for amendment of the plaint by adding new . 
relief and to offer to pay court-fee thereon, 

There were two main prayersin the suit; one for a 
declaration of plaintiff's title to an 8 annas interest 
in the estate, and the other was that should the Oourt 
be of cpinion that the plaintiff was not in possession 
of her interest, she should get joint possession of it 
along with the defendant: 

Held, that the two prayers together made only one 
prayer for declaration and consequential relief and 
theplaint requiredad valorem court-fee. Khiri 
Chand Mahton v. Meghni <1), distinguished. 


O. R. against an order of the Sub-Judge, 
Gaya dated May 12, 1938. 

Messrs. P. R. Das, Sirjoo Prasad and 
Raj Kishore Prasad, for the Petitioner. 

Messrs. Manuk and K. N. Lal, for the 
Opposite Party, ; f 

Order.—This is an application against 
an order of the Subordinate Judge of Gaya 
calling upon the petitioner, who is the 
plaintiff in a suit before him, to pay ad 
valorem court-fee under s, 7 (iv) (c) Oourt 
Fees Act, as, in his opinion, the suit was not 
only for a declaration, but also for acon- . 
sequential relief. Plaintitf is one of the two 
widows of the late Raja of Deo, The de: - 
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fendant'is his other widow. The dispute 
between them is as to the succession to the 
estale, that is to say, whether the senicr 
Rani, the defendant, alone succeeded to the 
estate or whether tle junior also was a 
cc-cwner along with her. The two Ranis 
fowght the matter in the Revenue Courts. 
Though the estate was recorded in the joint 
names of the two widows by the order cf 
tLe Deputy Coilectcr, Collector and the 
Commissioner, the Board of Revenue direct- 
ed that the name of tte senior Rani alone 
should be recorded. An attempt by the 
plaintiff to get special leave to appeal 
before the Privy Council failed. Thereupon 
she instituted the present suit on paying 
a court-fee of Rs. 15 only. There are two 
main prayers in the suit ; one for a declara- 
tion of her title to an 8 annas interest in 
the estate, and the otheris that should the 
Court be of opinion that the plaintiff is not 
‘in possession of her interest, that is to say, 
hulf interest in the estate, she should get 
joint possession of it along with the de- 
fendant, The learned Subordinate Judge 
held that the two prayers taken together, 
made the suit one for declaration and con- 
sequential relief, and ad valorem court-fce 
was payable. The petitioner has therefore 
moved this Court. 

Mr. P. R. Das, who appears on behalf cf 
the petitioner, has relied upon a decision of 
this Court in Khiri Chand Mahton v. Meghni 
(1). In that case the question came up 
before the High Court in a second appeal. 
Tke plaintiff had brought the suit on a 
court-fee of Rs. 15 only. The suit was 
‘decreed.: On defendant's appeal, the learn- 
ed: District Judge held that the plaintiff 
did not seek one declaration but two dec- 
Jarations and he ordered the payment of 
ccurt-fees on two declarations. This was 
done and the appeal was dismissed. The 
' defendant preferred a second appeal. The 
Taxing Officer realized ad valorem court- 
fee on tke memorandum of the second 
appeal to this O-urt. That order of the 
Taxing Officer was not open fo interference 
by the Court. Butthe matter was placed 
before a Bench for orders as to the realiza- 
tion of court-fees on the plaint and onthe 
memorandum of appeal tothe lower Appel- 
late Ocurt. Two declarations were asked 
in the plaint, and the third relief sought 
was to this efect : 

"If during the pendeney of this suit the plaintif 
be dispossessed ol the disputed properties, then on 
court-fes being taken he may be awarded a decree for 
recovery of possession of the disputed properties.” 


(1) 5 P 496; 98 Ind. Cas, 432;; A I R1926 Fat. 453; 
ePLT 296. . peo 
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This Court's observations in respect of 
this relief were as follows : 

“The third relief was only a contingent one 
depending upon the finding of the Oourt that the 
plaintiff was not in possession of the property and 
inthat event she offered to pay court-fee for getting 
the relief for recovery of possession. That contin- 
gency has not arisen and the Courts below have held 
that the plaintiff has been all along in possession of 
the property. Therefore that relief has become un- 
necessary and the occasion for calling for additional 
court-fee has not arisen.” 


It is obvious that the question for the 
payment of court-fee arose there in second 
appeal when the two Courts below had 
already found the plaintiff to be in posses- 
sion, both before the suit and also during 
its pendency. That is not the case here. 
Here, the plaintiff asks for possession, not 
in case she be held to have been dispos- 
sessed after the institution ofthe suit, but 
evenif she be found to be out of possession 
at the time of institution of the suit. Thus, 
there isa material difference between the 
relief sought inthe suit referred to above 
and in the present suit. There the contin- 
gency mentioned wae not the finding of dis- 
possession before the institution of the suit, 
but after its institution. Court-fee is paid 
on the relief available to the plaintiff at 
the time of the institution of the suit, If, 
after its institution, circumstances change - 
and it becomes necessary for the plaintiff 
to ask for any further relief, it is always 
open to him to apply to the Court for 
amendment of the plaint by adding new 
relief and to offer to pay court fee thereon, 
In fact, thethird prayer was of a nature 
which could have been added to the plaint 
of that suit after its institution. The 
second prayer in this suit is not ofsuch a 
nature. In our opinion, the plaint as it 
stands requires ad valorem court-fee. The 
order of the Court below is correct. 

Mr. P. R. Das, however, intimated to us 
that hashould be allowed leave to amend 
the plaint either by striking out relief No. 2 
altogether cr bringing it into confirmity 
with the third prayer in the case referred 
to above. Mr. Manak who appears on behalf 
of the opposite party, objected on such 
leave being granted. He pointed out a 
remark of tke learned Subordinate Judge in 
which he has referred to a petition of the 
plaintiff and from which he has inferred 
that the plaintiff was not in possession. 
This is, however, a matter which is not before 
us in this case. If the plaintiff was not in 
possession on the date of the institution of 
the suit and she does not ask for recovery 
of possession, the suit will be liable to be 
dismissed not on account of non-payment 
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of court-fee but on account of the provi- 
sions of s. 42, Specific Relief Act, that is to 
say, no declaratory relief can be granted to 
a plaintiff who, being entitled to further 
relief, fails to ask for it. We are, however, 
to take the plaint as it stands, and we see 
no reason why the plaintiff should not be 
allowed to amendit. If after this amend- 
ment the suit becomes liable to be dismiss- 
ed on cther grounds, it will he open to the 
learned Subordinate Judge to deal with it 
according to law. 

We accordingly direct the learned Sub- 
ordinate Judge to allow the plaintiff if she 
applies to amend the plaint, either by 
striking out prayer No. 2 altogether by 
making the contingent dispossession con- 
fined to the period subsequent to the insti- 
tution of the suit, as was the case in Khiri 
Chand Mahton v. Meghni(1. Tuereafter he 
will decide the case according to law. If 
s. 42 is applicable to the case, he will apply 
it, Asthe matter stood, the order of the 
learned Subordinate Judge was correct. 
Therefore we order that the petitioner will 
pay to the opposite party the ccsts of this 
hearing. Hearing-fee two gold mohurs. 


8. Order accordingly. 


—— ~ 


CALCUTTA HIGH COURT 
Oivil Rule No. 361 of 1939 
March 31, 1939 
Epatey, J. 
GADADHAR MANDAL— MORTGAGOR 
—PETITIONER 


versus 
GOBINDA PROSAD MANNA—-Mortaacer 
— OPPOSITE PARTY 

Bengal Tenancy Act (VIII of 1885), s. 26-G (6)— 
Order under s. 26-G (8) rejecting or granting applica- 
tion under sub-s. (5)—Remedy against order is by way 
of appeal, 

The language used in the concluding portion of 
sub-s. (6) of s. 26-G, Bengal Tenancy Act is suficient- 
ly wide to provide that any order passed by the Uourt 
or the Revenue Officer with reference to the matters 
mentioned in that sub-section shall have the effect of 
a Oivil Oourt decree whether such order rejects or 
grants an application which has been filed under 
sub-s. (5), The remedy therefore, against the order is 
by way of an appeal. i 

O. Rule from an order of the Second Court, 
Munsif, Oontai (Midnapur), dated February 
11, 1939. 

Messrs. Sarat Chandra Jana and Amiya 
Mohan Banerjee, for the Petitioner. 

Messrs. Rama Prasad Mukherjee, Uma 
Prasad Mukherjee and Bhupal Chandra 
Roy Choudhury, for the Opposite Party. 

Order.—This rule is directed against the 
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order of the Munsif, Second Court, O mbali, 
dated February 11,1939, in which he re- 
jected an application under s. 26-04, Bengal 
Tenancy Act. The petitioner maintained 
that he had borrowed a sum of Rs. 650 by 
executing a usufructuary mortgage in favour 
of the opposite party on May 16, 1922. On 
September 17, 1938, he filed an application 
under s. 26-G (5, of the Act to be restored 
to possession of the mortgaged property and 
also for compensation on account of failure 
to restore the land to him or after the 
date of the expiry of the mortgage. The 
learned Munsif took the view that the mort- 
gage deed did not create a complete usu- 
fructuary Mortgage and that therefore the 
petitioner was not entitled to recover pos- 
session of the mortgaged property. 

A preliminary objection has been put for- 
ward in this case by the learned Advocate 
for the opposite party tothe effect that this 
application in revision is incompetent and 
he contends that the order of the learned 
Munsif should be treated as a decree and 
therefore appealable as such in view of the 
provisions of sub-s. (6) of s 26-G of the Act. 
The application with which we are con- 
cerned purporis to have been filed under 
sub-s. (5) of s. 2€-G. This section em- 
powers the mortgagor who has become en- 
titled to possession of the mortgaged holding 
after the mortgage has been extinguished, 
if he is not forthwith given possession, to 
apply to tte Court or toa Revenue Officer 
to be restored thereto. The procedure to be 
followed with reference to an application 
of this nature, when it comes -before the 
Court or a Revenue Officer, is mentioned in 
sub-s. (6). This section provides that an 
application under sub-s. (9), shall be accom- 
panied by a process-fee of the prescribed 
amount for service of the notice on the 
mortgagee and it goes on to say that the 
Court or Revenue Officer to whom such an 
application is made, may, after service of 
such notice, do two things, viz. (1) award to 
the morigagos such compensation as appears 
equitable iv respect of the period during 
which the mortgagee retained possession 
after the date cn which the mortgagor be- 
came entitled to be restored to possession 
and (2) pass an order restoring the posses- 
sion of the land mortgaged to the mort- 
gagor. The sub-section concludes with the 
words “such order shall have the effect cf 
a decree of a Civil Court.” Having regard 
to the context in which the concluding words 
are used, it would appear that the words 
“such order” must relate to an order which 
has been passed by the Court or the Revenue 
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Officer under subs. (6), Such order, as 
already pointed out, may . relate to the 
award of compensation tothe mortgagor or 
to the restoration of the possession of the 
mortgaged land to the morlgagor. It stands 
to reason that, if the Court or the Revenue 
Officer is empowered to make these orders 
in favour of the mortgagor, such Court or 
Revenue Officer is equally competent in an 
appropriate case to reject any application 
made under sub-s. (5) with reference to 
these matters, In my view, the language 
used in the concluding portion of this sub- 
section is sutliciently wide to provide that 
any order passed by the Court or the Reve- 
nue Officer with reference to the matters 
mentioned in that sub-section shall have the 
effect of a Civil Court decree whether such 
crder rejects or grants an application which 
has been filed under sub-s. (5). 

If s. 26-G, Bengal Tenancy Act, be read 
asa whole,it appears that the main inten- 
tion of the Legislature was to enlarge the 
privileges of occupancy raivats in respect 
of usufructuary mortgagesand to hold that 
an order refusing an application under sub- 
s. (5, would not have the effect of a decree 
of the-Civil Court would deprive occupancy 
raiyats of a very valuable right of appeal in 
case auy adverse order was passed against 
them in respect of such an application. I 
do not think that this could have been the 
intention of the Legislature. Having regard 
to the considerations mentioned above, the 
preliminary objection must prevail. The 
remedy of the petitioner with reference to 
the order of the learned Munsif dated Feb- 
ruary 11, 1939, will be to file an appeal 
against this order in the ordinary way, if 
so advised. The Rule is accordingly dis- 
charged. I make no order with regard to 
costs. - Let the certified copy of the order of 
the Munsif, Second Oourt, Contai, dated, 
February 11, 1939, filed with the application 
be returned to the learned Advocate for 
the petitioner provided he files an uncerti- 
fied copy thereof. ý 

B. Rule discharged. 


eet 
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` EAKSHMI NARAIN DAS AND OTHERS 
7 — PLAINTIF — RESPONDENTS 
Evidence—Judgment not mentioning certain item . 
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evidence — Whether can be said that Judge 
did not consider that evidence—Judgment, if can 
be set aside on that ground—Record of Rights 
—Hvidentiary value of—Presumption under. 

It is impossible tohold that a judgment cannot 
be sustained merely by reason of the fact that 
certain items of evidence have not been mentioned 
in it, The mere fact that the Judge has not 
mentioned in his judgment certain item of evi- 
dence doesnot entitle one to say that he dismiss- 
ed that piece of evidence wholly from his con- 
sideration, 

The Record of Rights is of no better value than 
any other piece of truthful evidence; there is a 
presumption that ths recorl therein found is 
true; but there is no presumption that it overrides 
every other item of evidence which both parties 
may call. And it isthe duty of the Court in those 
circumstances to treat that as a piece of reliable 
evidence and at the same tims consider the other 
evidence in the case, 

A. from appellate decree of the Sub- 
Judge, Purulia, dated July 6, 1936. 

Sir Manmatha, Nath Mukherji, Messrs. 
S. N. Bose and N. N. Ray, for the Appel- 
lants. 

Dr. Dwarka Nath Miiter, Messrs. S, De 
and M. N. Pal, for the Respondents. 

Judgment —This is an appeal from the 
decision of the Subordinate Judge reversing 
the decision of the Munsif. with regard to 
certain property being about 60 bighas of 
land, and in the result the question to be 
determined was whether Harichiran, the 
father of the mother of the plaintiffs, had 
been in adverse possession. In the first in- 
stance those claiming through Haricharan, 
who wera the shebaits of the deity, set up 
a case that the land had been purchased by 
Haricharan in the benamt name of his 
daughter, but on the findings of the learned 
Judge in the Court below that plea has not 
been sustained. As I say and repeat, in 
the result the question came to be deter- 
mined whether Haricharan was in adverse 
possession. There is a long history attached 
tothe property sincs 1889 when the pro- 
perty was first purchased, and there is no 
doubt that whatever view this Court may 
take of the evidence, it will be impossible 
for this Court in second appealto say or 
for the learned Advocate appearing on be- 
half of the parties to argue that there was 
no evidence upon which the learned Judge 
in the Court below could come to the con- 
clusion that Haricharan was in adverse 
possession and indeed Sir Manmatha Nath 
Mukherji who appears on behalf of the 
defendant-appellants does not contend that 
there was no evidence, but on behalf of his 
clients contends that the learned Judge in 
reversing the decision of the trial Court had 
omitted to mention the most important 
piece of evidence, and that evidence is no 


of 
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less than the Record of Rights and it was 
upon that record that the learned Judge cf 
the trial Court, at any rate, tosome extent, 
had relied. 

Now, it has been laid down on many 
oc:asicns by a number of Divisional Court 
decisions of this Court that it is impossible 
to hold that a judgment cannot be sus- 
tained merely by reason of the fact that 
certain items of evidence have not been 
mentioned. Lt is perfectly obvious in this 
case thatthe Record of Rights must have 
been mentioned to the learned Subordinate 
Judge unless [ were to hold that the Advoe 
cate who appeared in the Court below on 
the part of the defendants neglected his 
duty, and following the decisions of this 
Court, itis imposeible for me to say that 
the learned Judge not only made, no state- 
ment in his judgment regarding the record 
but also shut out from his mind any consi- 
deration of it. But it is not upon that, that 
I decide the case, As I have already stated, 
there was ample evidence (indeed it was not 
argued that there was insufficient evidence) 
to come tothe conclusion that Haricharan 
was in possession. But the appellants can- 
not be in any beiter position in this Court 
than if the learned Judge had deliberately 
held that the Record of Rights was not 
admissible in evidence. Tae Record of 
Rights is of no better value than any other 
piece of truthful evideace, if I may use the 
expression; there is a presumption that the 
record therein found is true; but there is 
no presumption that it overrides every 
other item of evidence which both parties 
may call. And itis the duty of the Gourt 
in those circumstances to treat that as a 
piece of reliable evidence and at the same 
time consider the other evidence in the case. 

Now, had this been a piece of evidence 
admissible but which the learned Judge 
had rejected, s. 167, Evidence Act, would 
most certainly have applied and the Oourt 
is prohibited from ordering a new trial 
merely on the ground that the learned 
Judge has rejected the evidence which was 
admissible. I say and repeat the parties 
cnonnot be in any better position snd in 
those circumstances, to repeat what I have 
already stated, the mere fact that the 
learned Judge has not mentioned in his 
judgment the Record of Rights does not 
entitle me to say that he dismissed that 
piece of evidence wholly from his consider- 
ation. Ifthe learned Judge is persuaded, 
from the items of evidence (and there was 
a large number of items) to come to the 
conclusion that. Haricharan was in ad- 
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verse possessirn, it would necessarily follow 
that he would come to the conclusion that 
the Record of Rights was erroneous in this 
respect. For either reasons which I have 
stated, I am of the opinion that it is impos- 
sible for me to reverse the decision of the 
lower Appellate Court and for thse rea- 
sons I would dismiss the appeal with costs. 
Leave to appeal is refused. 


e, Appeal dismissed. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 107 of 1938 
November 10, 1938 
ApDISON AND Ram LALL, JJ. 
GANDA SINGH AND OTAERS— DEFENDANTS 
— APPELLANTS 
versus 
WASAKHA SINGH- PLatntirr— 

RESPONDENT 

Registration Act (XVI of 1908), 3 17 (1) (o)— 
Receipt of payment of mortgage money missing— 
Mutation entry not stating „that receipt by itself 
extinguished morigage — Receipt, if can be gaid to 
state things uhich would make it registrable. 

Where a receipt of payment of mortgage money to 
the mortgagee is missing and therefore not before the 
Court and the mutation entry is merely to the effect 
that from a perusal of the receipt produced it ap- 
peared to the revenue official that the whole con- 
sideration had been received by the mortgagee und 
not that this receipt by itself extinguished the mort- 
gage, itcannot be said that the missing receipt stated 
all these things which would make it compulsorily 
registrable. Ghulam Mohammed v. Sarkhry (1), ex- 
plained and distinguished. 


L. P. A. from the decree of Mr. Justice 
Skemp, in 8. A. No. 105 of 193x, dated 
April 26, 193. 

Mr. Shamair Chand, for the Appellants, 

Mr. C. L. Aggarwal, for the Respondent. 

Ram Lal,J.—One Wazir Singh mort- 
gaged certain land to the plaintif Wasakha 
Singu for Rs. 450 on January 23, 1933. Tue 
allegations in the plaint are that about 15 
months after the execution of the mortgage, 
Rs. 20 was paid by the mortgagor to the 
mortgagee by way of interest and also 
Rs. 34 on April 1935. Subsequently, the 
mortgagor and his son Lachhman Singh 
appeared before the revenue authorities and 
produced a receipt for Rs. 534 which repre- 
sented the full mortgage money and interest 
and stated that, on payment of the full 
mortgage money, they had redeemed the 
land in suit and taken over possession. The 
mortgagee instituted a suit, saying that ha 
came to hear from the Patwari of the Halqa 
that Wazir Singh and his son Lachhman 
Singh had made a report to him for the. 


148 


mutation of redemption of the land in ques- 
tion by showing a receipt for Rs. 534 and 
that in reality only a sum of Rs. 34 had 
been paid to him and nct Rs. 534. He 
prayed for possession of the land in suit. He 
algo filed a criminal complaint alleging that 
the alleged receipt of Rs. 534, if any, was 
produced before the revenue authorities, 
was a forgery. The Subordinate Judge, 
who tried the case, granted the plaintiff the 
decree prayed for, but this was reversed in 
appeal, the Appellate Court holding ona 
consideration of the evidence that in fact 
Rs. 534 had been paid on the second 
occasion and not Rs. 34, only, as alleged by 
the plaintiff. | 

A aroa appeal was made from this 
order to the High Court and was disposed 
of by a learned Single Judge who on 
April 26, 1938, accepted the appeal and 
restored the decision of the trial Judge. The 
main ground on which the learned Single 
Judge accepted this appeal was that the 
receipt in question required registration 
before it could be admitted in evidence. 
The case for the mortgagor was that this 
receipt had been handed over to the Patwari 
who the learned lower Appellate Court held, 
was colluding with the plaintiff and there- 
fore the receipt could not be produced as 
the Patwari had falsely stated in the Ori- 
minal Court that it had not been given to 
him. The terms in which this receipt was 
recorded is therefore very much a matter 
of guesswork. The learned Judge in Oham- 
bers seems to think, on a consideration of 
the language of the mutation order, that 
the receipt in question purported to extin- 
guish an interest in immcvable property. 
Tt appears to me that this is not necessarily 
so, The mutation entry is merely to the 
effect that from a perusal of the receipt 
produced it appeared to the revenue official 
that the whole consideration had been 
received by the mortgage? and not that 
this receipt-by itself extinguished the mort- 
gage. In Ghulam Mohammed v. Sarkhru 
(1), relied upon by the learned Single Judge, 
a receipt was before the Court, which 
recited four oral mortgages and recorded 
the receipt of the consideration for all of 
them on the date of the execution of the 
receipt. In the present case, it cannot be 
said that the missing receipt stated a'l these 
things which would make it compulsorily 
registrable. Nor in my cpinion can the 
appellant before us be made responsible 
for the non-production of the receipt in 

(1) 16 L 485; 156 Ind. Oas. 376; A I R1934 Lab. 970; 
36P L.R211;7R L 896, 
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face of the clear finding of the lower Appel- 
late Court to the effect that the person to 
whom the receipt had been given was 
colluding with the other side and was not 
producing it for that reason. É 

Quite apart from all this, there was evi- 
dence to the effect that the full considera- 
tion, then due, of Rs. 534 had in fact been 
paid, and on this evidence the lower Appel- 
late Court had come to a finding of fact. 
The finding of the lower Appellate Oourt 
based on this oral evidence was a finding 
of fact which could not be disturbed in 
second appeal. In my opinion therefore on 
both grounds, first, that it cannot be said 
that the receipt in question was necessarily 
registrable, particularly when the point 
regarding registration was taken for the 
first time in the Appellate Oourt and 
secondary evidence of its contents was not 
led, and secondly because the matter was 
concluded by a finding of fact based on 
evidence, this appeal should be allowed 
and I would therefore accept it but make 
no order as to costs before the learned 
Single Judge and before us in appeal. 
The order as to costs made by the lower 
Appellate Court should be maintained. 

The learned Single Judge also set aside 
the order of the lower Appellate Oourt 
ordering the prosecution of Wasakha Singh 
and Habib Ullah, a petition writer. This 
order is not, and could not be, the subject 
of a Letters Patent Appeal and is therefore 
not beforeus. This portion of the order of 
the learned Single Judge should therefore 
stand. 


Addison, J.—I concur. 
3. Appeal allowed. 


— 


PATNA HIGH COURT 
Appeal No. 138 of 1935 
October 26, 1935 
ROWLAND AND Onatrarst, JJ. 
SADHU PRASAD SAH-—PLAINTIPR 
— APPELLANT 
versus 
SATNARAIN SAH AND aNcTaER— 
DeFENDANTS—RESPON DENTS 
Civil Procedure Code (Act V of 190%, O. XXI, 
rr. 63, 54, O. XXXVIII, r. 7—Onus to prove that 
transaction was not real transfer, lies on decree-holder 
—Property not mentioned in writ of attachment— 
Whether under attachment—Attachment of immov- 
able property before judgment, how effected. 
Where the property is sold by the judgment-debtor 
to another person, the mere fact that he was seriously 
embarrassed at that time by pressing creditors and 
had motive for disposing of the property to persong 
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out of their reach, does not prevent the burden of 
proof from still lying on the decree-holder to show 
that the transaction of sale was not a real transfer. 

The question whether a particular property has 
been, attached has to be determined with reference 
to the writ of attachment. Where the property ie 
mentioned in the application for attachment before 
judgment and the orderfor attachment is made in 
terms of that application but the writ served by 
the Oivil Court peon does not mention the property 
at all, the property cannot be said to ba under attach- 
ment, and the judgment-debtor is not prohibited 
from transferring it, 

There cannot be valid or effective attachment of 
immovable property unless the requirements of 
O. XXI, r. 54, Civil Procedure Code, are satisfied. 
Although Form 5 Appendix F, Civil rrocedure Code 
is the form in which the order under O. XXXVIII, 
x. òis to be served, yet the actual attachment where 
the property is immovable, is to be effected in the 
manner provided in O. XXI, r. 54 for which the 
proper form is prescribed in Appendix E, Form 24. 
An attachment before judgment, of immovable pro- 
perty, although issued inthe form prescribed in 
Appendix F, Form 5 is not an effective atlachment 
within the meaning of O. XXI, r. 54. Bharat Chandra 
Pal v. Gauranga Chandra Pal (1) relied on. 


A. from original decree ofthe Sub- 
Judge, Chapra, dated June 24, 1935. 

Messrs, B. B. Sahay and B.C. De, for the 
Appellant. 

Mr. S. S. Rakshit, Syed Naqui Imam and 
Mr. S. M. Siddique, iorthe iesponaents. 

Rowland, J.— Ihis isan appeal by the 
Plaintiff in a suis under O. ANI, r. 63. 
The plaintiff had a decree against Mr. 
H. L. Russel. defendant No. 2, in execution 
of which he sought to sell sixteen annas 
Proprietary interest in village Hasanpur, 
Mahal Hasanpur, tauzi No. 2130 as being 
the property of his judgment-debior. A 
claim was presented by defendant No. l, 
Sitaram Sahu, alleging that he had bought 
tne property: from defendant No. 2 on 
September 6, 1926, by a deed of gale. 
The plaintiff's case was that the said deed 
of sale was a farzi transaction and no 
title passed under it, the beneticiary 
ownership of the property still remaining 
with Mr. Russel. Ibe plaintiff further 
contended that tue property had been 
attached before judgment on an applica- 
tion by the plaintiff in the suit in which 
he obtained the decree which heis now 
seeking to execute. The claim was allowed 
by tne Subordinate Judge and the present 
suit has been instituted because the plaint- 
iff is not satistied with teat position. ‘I'he 
substantial issues were, whether there was 
auy attachment before judgment of this 
property in the plainufi’s mortgage suit of 
1924 and whether the Bale deed executed 
by Mr. Russel in favour of defendant No. 1 
is fraudulent and colcurable and without 
consideration. Both these issues were decid- 
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ed against the plaintiff by the Subordinate 
Judge. Hence this appeal in which the 
same points are raised. 

Mr. De forthe appellant has pointed out 
that in his application for attachment 
before judgment (Ex. 2) a list of properties 
to be attached is annexed and No. 25 of 


the properties in that list is Mauza 
Hasanpur, The order sheet shows that 
the Court in general terms -directed 


attachment of the properties specified in 
the application. The plaintiff was further 
ordered to file the talbana and notices, 
etc., duly filled in. In pursuance of this 
order writs of attachment were issued and 
they with the reports of service sre Pas. 1 
and 3, Exhibit 3is the service ofa writ 
issued through the Civil Gourt nazarat 
and served by a Oivil Court peon. The 
list of properties annexed to this service 
return bas not been printed but at the 
hearing we were referred toit and have 
found that property No. 25 of the list 
annexed to the petition for attachment 
finds no place in the list of properties 
annexed to the writ. This may have been 
as Mr.De contends an oversight; but the 
writ can only operate to elect attachment 
over properties mentioned ia it. The return 
of service shows that it was served in 
villages Sonbaras, Sandali, Fatehpur, Ram- 
pur and Sadhaua; but there is no reference 
to Hasanpur at all. It is clear that so far 
as tuis writ is concerued, attachment of 
Hasanpur was not effected and there is 
nothing here either to prohibit or to invali- 
date any subsequent dealing with the pro- 
perty by the defendant, Mr. Russel. Tne 
other writ is Hx. 1 which was sent to 
the Sab-Divisional Officer, Gopalganj, for 
service. 

The properties specified in this writ are 
the entire sixteen. annas of proprietary 
interest ın Mauza Sadhaua, Mahal Hasau- 
pur, Kothia Kampur, Pargana Vangsi, 
district Sarane tauzi No. 2130, sadarjama 
of the entire mahal being Rs. 2541-4-3. It 
was forwarded for service and return, The 
report of service by the peon, Ramnagina 
Rai, ig that he went to the mahal and 
after getting proclamation by beat of 
drum ue caused a copy of the writ to be 
hung upcn a treeand goba report written 
by the chaukidar. The chaukidar's report 
is that a writ in respect of Mahal Hasan- 
pur having been brought by Kamnagina 
Kai, be made a proclamation by beat of 
drum and hung up a copy of the writ 
in respect of the raid mahal on a banyan 
tree. From the reporis it might appear 
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that the pecn and chaukidar read the 
order as being an order of attachment 
cf tLe entire mahal. But this it certaioly 
was not. Tne mahal consists of four 
villages, Sadhaua, Hasanpur, Rampur and 
Kutlupur, and of these Kutlupur had 
previously passed out of the ownership of 
Mr. Russel. There ‘remained only three 
villages which could possibly be attached. 
[n the description of the property Sadhaua, 
one of these villages is mentioned by 
name and afterits name the words “Mahal 
Hasanpur’ following are to be taken as 
descriptive and not as meaning another 
mauza nor yet as meaning the entire mahal 
including property never intended to be 
attached. The Subordinate Judge is right 
in saying that Mauza Hasanpur is not 
mentioned in either of the writs and so 
it follows that attachment of this mauza 
was not effccted at all We cannot look 
behind the writs to see wnat it was the 
intention of the plaintiff to attach, but we 
must see fromthe writs themselves what 
was the property that was attached. On 
this issue therefore the plaiotifffails. There 
was nothing inthe writs by which attack- 
ment of other properties was effected to 
prohibit Mr. Russel from transferring this 
property Hasanpur or to invalidate any 
such transfer. 

- It remains to consider the second issue 
and-our attention has been drawn to the 
fact that Mr. Russel was seriously embar- 
rassed at that time by pressing creditors 
and had motive for disposing of the pro- 
“perty to persons out of their reach, That 
does not, of course, prevent the burden 
of proof from still lying on the plaintiff 
to show that in this case the transaction 
was not a real transfer, There was at 
the time a decree in course of execution 
against Mr. Russel. It was obtainede at 
the instance of one Ramgolem Singh and 
the sale deed iteelf recites that a portion 
of the consideration money, namely 
Rs. 4,242 7-6 is required ‘for satisfying 
this executiin creditor. The evidence is 
that his decree was satisfied ont of the 
sale prceceeds of this property. Exhibits 
A,B and O are petitions in the execution 
case acknowledging receipt of the decretal 
moneys. Then there is oral evidence of the 
passing of balance of the consideration 
in cash. In addition defendant No. 1 
‘supperts his possession by rent receipts and 
ecounterfcils such as, by proof of mutation of 
his name in Register D and by certified 
copies of books in rent suits. Against 
this the plaintiff has notbing but sugges- 
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tion and some not very satisfactory oral 
evidence. It can- be said for the plaintiff 
tbat Sitaram Sahu has not gone into 
witness-box himself and has not produced 
his ‘books of account. Bui this is not 
enough to shift the burden of the proof 
on to the other side, andin my opinion, 
the burden of proof is not discharged. 
Prima facie, possession has passed to and 
is with Sitaram Sahu, the transferee,. and 
the evidence does not displace the presump- 
tion arising. In my view the plaintiff fails 
on both the issues and the appeal must be 
dismissed with costs. 

Chatterji, J—I agree, but I wich: to 
add a few words. The question whether 
a particular property has been attached 
has to be determined with reference to 
the writ of attachment. In the present 
case no doubt the property in question, 
Mauza Hasanpur, was mentioned in the 
application for attachment before judgment 
and the order for attachment was made 
in terms of that application; but the writ 
(Ex. 3) served by the Civil Oourt peon 
cbviously dces not mention this mauza 
at all. As regards the writ (Ex. 1) which 
was served through the collectorate, the 
description of ‘the property may perhaps 
be ssid to be rather ambiguous but it 
is difficult to hold that Mavza Hasanpur 
was included. Even assuming that the 
writ Ex, l was in respect of Mauza 
Hasanpur and the attachment was effected 
as reported by the chaukidar who served 
it, still the question remains whetker the 
attachment was valid. Order XXXVIII, 
T. 7, Civil Procedure Code, Jays down : 

“Save as otherwise expressly provided, the attach- 
ment shall be made in the manner provided for 


the attachment of property in execution of a 
decree.” 

Now the mode of effecting attachment 
of immovable property in execution of a 
decree is prescribed in O. XXI, r. 54, 
Civil Procedure Oode, which is as follows : 

“(1) Where the property is immovable, the attach- 
ment shallbe made by an order prohibiting the 
judgment-debtor from transferring or charging the 
property in any way, and all persuns from taking 
any benefit from such transfer or charge. ` 

(2) The order shallbe proclaimed at some place 
on or adjacent to such property- by beat of drum 
or other customary mode, and a copy of the order 
shall be affixed on a conspicuous part of the pro- 
perty and then upon a conspicuous part of the court- 
house, and also wherethe property is land paying 
Tevenue to the Goverument, in the office of the 
Oollector of the district in which the land is 
situate,” 


This rule will apply to attachment 
before judgment of immovable property as 


there is no other express provision as to 
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how such allachmenis are to be effected. 
There cannot be valid or effective attach- 
ment of immovable property unless the 
requirements of O. XXI, r. 54, Civil 
Procedure Code, are satisfied. Admittedly 
in the present case there was no pro- 
hibitory order as contemplated by that 
tule. Consequently there was no valid 
attachment. Mr. B.C. De, the learned Ad- 
vocate for the appellant, contends that 
where, asin the present case, there is an 
order’ of ccnditional attachment before 
‘judgment, ihe appropriate form cf ths 
attachment process to be issued ie that 
prescribed in Form 5, Appx, F, Civil 
Procedure Code, and this is the form 
which was employed in the present case. 
But this form must be read with 
O. XXXVIII, r. 5, which speaks of an order 
-for conditional attachment but does not 
provide how the attachment is to be 
effecied where the property is immovable, 
Looking to the form itself, it seems to sug- 
gest that it primarily contemplates the 
attachment of movable property because 
it directs the serving officer to keep the 
property under safe and secure custody. 
However itis the form in which the order 
under O. XXXVIII, r. 5, is to be served, 
but the actual attachment where the pro- 
perty is immovable, is to be effected in the 
manner provided in O. XXI, r. 54 for 
which the proper form is prescribed in 
Appendix H, Form 24. I am supported 
in this view by the decision in Bharat 
Chandra Pal v. Gouranga Chandra. Pal (1) 
where, under similar circumstances, it was 
held that an attachment before judgment 
of immovable property, although issued 
in the form prescribed in Appendix F, 
Form 5, was not an effective attachment 
Within the meaning of O. XXI, r. 54. 


8. Appeal dismissed. 
rig 55 O 545; 104 Ind. Oas. 340; A I R 1927 Cal, 


CALCUTTA HIGH COURT 
Appeals Ncs. 1251 to 12:5 of 1936 
July 20, 1938 

__ 8. K, Gucag anp Patterson, JJ. 
ATUL CHANDRA BHADURI AND CTHERS 
— APPELLANTS 
* 1ersus 
MOHINI MOHAN MAZUMDAR 
CHAUDHURY AND oruzrs— 
RgePonpENTs 
` Bengal Tenancy Act (VIII of 1885), ss. 26-E (1), 
153—S, 26-H (1), if applies to rent decree in res- 
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pect of entire holding—Reason of exception stated 
—Decree in respect of share of kolding- Other 
landlord not made party—Provision must be com- 
plied with~Appeal—Suit for rent—Claim for less 
than Rs 50—Lower Court deciding question relating 
to title or interest in land—Decree, if appeal- 
able, < 
-The provision in sub-s, (1) of s. 2f-E, Bengal 
Tenancy Act, applies to the case of a decree for 
arrears of rent due in respect ofthe entire holding. 
The reason behind the exception in the case of 
such a decree appears to be thatthe decree-holder 
of such a decrees is the landlord himself and 
there is no necessity to serve notice upon him or 
to pay the landlord's fee when he himself is the 
auction-purchaser. But the position jis different 
when the decree is in respect of a share of a 
holding and the other co-sharer landlord has not 
been made a party. 

Where ina rent suit although aclaim is less than 
Rs, 50, yet if the decree of the lower Court “has 


. decided a question relating to title of the land or 


to some interest in land as between parties having 
conflicting claims thereon, the question being with 
regard to the liability to pay rent as between the 
co-sharer landlord defendants on the one hand, 
and the principle tenants defendants on the other, 
the deeree is appealable and the fact that the 
tenants have not appeared in the suit makes 
no difference, Bipin Chandra v. Raj Kumar Sinha 
(1), relied on, À 

A. from appellate decrees of thə Joint 
Magistarate, Mymensing, dated Feb- 
ruary 14, 1936. | 

Messrs. Jatindra Nath Sanyal, Bijali 
Bhusan Sanyal, Tarapada Ghose and 
Jyotsna Sankar Bhaduri, for the Appel- 
lants. 

Messrs. Jatindra Mohan Chaudhury, Debi 
Kanta Lahiri and Ranajit Acharjya 
Chaudhury, for the Respondents. ` ': f 

Mr. Nirmal Kumar Sen, (in No. 1254), for 
the Deputy Registrar. : 

S. K. Ghose, J.— These second appeals 
arise cut of five suits for recovery of arrears 
of rent for the period 1338 to 1341 Aswin. 
The tenancies are occupancy holdings. One 
Sarat Chandra Bhaduri was a cosharer 


- fandlord to the extent of one anna odd share. 


In execution cf a mortgage decree the 
plaintiff purchased that share on April 22, 
1918 and tcck delivery of pcesession there- 
after. It has been found that Sarat Bhaduri 
however continued to be in pogsesgicn for 
some time and realised rent up to 1332 
B. S. corresponding to 1925 A. D. The 
pro forma deferdants Nos. 12 to 11 are the 
otber cosharer landlords. In 1950 they 
brcught a suit for arreais of rent in respect 
of their shares in which they impleaded 
Sarat Bhaduri but not the present plaintiff. 
They obtained a decree and in execution of 
that decree they auction purchased the 
tenancies. It has been found that with the 
exception of the Aswin Kist of 1338 B.S, 
defendants Nos. 12 to 14 were in possession 
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in respect of tLe period in suit. The plaintiff 
brought the suit impleading defendants 
Nos. 12 to 14 as cc-sharer landlords andathe 
original tenants as the principal defendants 
and. they claimed a decree for rent as 
against the original tenants. The latter 
however did not appear in this litigation. 
Defendants Nos. 12 to 14 appeared and they 
alone contested the suit. Their contention 
is that asthey had purchased the tenancies 
in execution of their rent decree, the origi- 
nal tenants are no ‘longer liable but it is 
they, defe dan's Nos. 12 to li, must be 
_ recognized as the tenants in possession for 

the period in suit. The trial Court found 
in favour of this defence and put the 
plaintiff upon his election as to whether he 
should take a decree as against the con- 
testing co-sharer landlords for the period 
during which they were in possession of 
“the holding by virtue of their auction pur 
chase. The plaintiff however was not agree- 
able. Thereupon the trial Court decreéd 
the suits in part against the principal 
defendants for the pericd during which 
they were in possession and dismissed the 
‘claim with regard to the rest. Against this 
decision appeals were taken by the plaintiff 
to the lower Appellate Court. The learned 
Judge below held that the auction purchase 
‘of the contesting defendants was not in 
execution of a money decree because they 
had not impleaded the plaintiff in their 
rent sujt; but-had impleaded Sarat Bhaduri 
whose rights had already been. purchased 
by the plaintiff. Further, the auction 
purchase was defective since no notice 
had. been served nor had the landlord's 
fee been paid to the plaintiff under s. 26-E, 
Bengal Tenancy Act. The learned Judge 
‘further held that although the aforesaid 
auction purchase had been confirmed jin 
spite of non-service of the notice and non- 
payment of the landlord's fee, it did not 
affect the present plaintiff who was no party 
tothe decree obtained by fhe contesting 
defendants and the subsequent proceedings 
relating to that decree. in that view the 
learned Judge set aside the order of tte 
first Court and gave the plaintiff decrees 
as against the original defendants in all 
the suits. 

Against this decision the present second 
appeals have been filed by the contesting 
defendants Nos. 12 to 14. Al.hough there 
is no deciee for rent as against these 
appellants, it is contended in their behalf 
that they are entitled to press the appeals 
‘because the decrees passed by tLe learned 
-Judge below contained a decision to the 
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effect that the appellants are not the ten- 
ants in respect of these holdings. There 
is a preliminary objection that. the appeals 
do not lie under s. 153, Bengal Tenancy 
Act. In each of these suits the claim is 
Jess than Rs. 50. It would appear however 
from the facts recited above,. that the 
decree of the lower Court h-s decided a 
question relating to title cf the land or to 
some interest in land as between parties 
having ccnflicting claims therecr, the 
question being with regard to the liability 
to pay rent as between the cc-sharer land- 
land defendants on the one hand, and the 
principal tenants defendants on the other. 
The fact that the latter have not appeared 
in the suit makes no difference in eo far 
as the order purported to decide the 
question between them. This view is 
in conformity with that taken by D. N. 
Mitter, J. in Bipin Chandra v. Raj Kumar 
Sinha (1). In that case he followed another 
decision of his reported in Lakhi Narayan 
Das v. Jharu Mohan Santra (2). To the 
same effect is the case in Miajan Jamadar 
v. Phuljan Khatun (8). I hold therefore 
that the decisions are appealable. 

Coming to the merits of the appeals, the 
first questicn is. whether the appellants 
are in the position of having purchased the 
heldings of the original tenants. They 
claim to have done so on the fooling 
thatthe decrees obtained by them were 
rent decrees. It is contended for the other 
side that they were not rert decrees because 
the present plaintiff, who was then in the 
position of a co-sharer landlord, was not 
made a party. As to this there is no dis- 
pute, but the question is raised under 
s. 26-H, Bengal Tenancy Act. After the 
auction purchase .the appellants did not 
take steps to serve notice upon the present 
plaintiff, nor did they pay the landlord's 
fee which was payable to him. It is con- 
tended on behalf of the appellants that under 
s. ZE-E (1) it was not necessary to serve notice 
or to pay the landlord’s fee in the case of the 
plaintiff, because that provision applies to 
decrees “other than a decree or certificate 
for arrears of rent due in respect of the 
holding or dues recoverable as such.” It 
is contended for the appellants that they 
had adecree for arrears of rent. But it 
seems to me that this provision in sub-s. 
(1) applies to the case, of a decree fcr 
arrears of rent due in respect of the entire 


(J) AI R 1929 Cal, 645; 125 Ind. Oas. 101; Ind. 
Rul. (1930) Oal. 485. 

(2) 31 OW Nexlin). 

(3) 11 O WN eoxlviii (a), 


~ 1939 


poo The reason behind the exception 
n the case of such a ‘decree appears to be 
™that the decree-holder of such a decree is 
mihe landlord himself and there is no nezesė 
s6lty to serve notice upon him or to pay the 
landlord's fee when he himself is the 
auction-purchaser. But the position is 
different when the decree is in respect 
of a share ofa holding and the other co 
sharer landlord has not been made a 
party. The Proviso to sub-s. (1) is appli- 


cable to cases of co-sharer landlord pur-- 


‘chasers and also to some extent confirms 
this proposition. It seems to me, there- 
fore, that on the face of it the provisions of 
s. 26-E were not observed’ by the appel- 
lants with regard to their auction 
Purchase. But it is contended that since 
that auction purchase has been ‘confirmed 
under sub-s. (4) it cannot be taken to be 
a nullity and the present plaintiff is bound 
to accept the position that the appellants 
“have purchased the interest of the original 
tenants. I think, however, the learned 
‘Judge below took the right view in hold- 
ing that, although the ‘auction purchase 
, Might be binding as between the appel- 
„lants and the tenants, it was not binding 
_ upon the present plaintifi. No doubt the 
„holding of an occupancy raiyat is trans- 


“ferable under s. 26-B, but this right is ~perty...............0f 


“in ‘ possession, to-S -aforesaid my chela and have 


‘under that.section subject to the provisions 
of the Act. In the present case, as I have 
. found, the provisions -of s. 26-E at least 
had not been followed. Therefore, so far 
“as the present plaintiff is concerned, he is 
entitled to look upon the original tenants 
as still his tenants, If they have left the 
“place and the appellants arë in possession 
‘of the lands, still so far as the present 
‘ plaintiff is concerned, the charge ‘upon the 
holding remains under s, 65 and the 
: plaintiff is entitled toa decree as against 
the original tenants and to put the hold- 
ing to sale in execution of his decree. In 
that view it seems to me, the decrees as 
. made by the lower Appellate Court are 
correct. These appeals are accordingly 
dismissed with costs. 


Patte rson, J.—I agree. 


s, Appeals dismissed. 
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. PRIVY COUNCIL 
Appeal from the Allahabad High Court 
June 15, 1939 
LoRD RUSSELL cr KILLGwan, Lord 
Rowse, SIR LANOELOT SANDERSON, Siz 
George RANKIN AND Me. M. R. JAYAKAR, 
Baba. KARTAR SINGH BEDI— 
APPELLANT 


versus 


DAYAL DAS anp 0ÊHERS— REsBONDENTS 

Will—Construction—Testator holding property ds 
his own, making will and appointing a child as his 
chela and giving property to him absolutely—Widow 
to act as guardian ~If chela were to die, widow 
given power to appoint another chela— Appointée 
dying ani widow appointing) plaintiff as another 
chela but subsequently repudiating him—His suit 
for possession—Held testator was not mahant tn 
proper sense of the term— Plaintiff held could not 


` guceeed—Appeal—Who can appeal— Hindu Law-- 


ka 


‘infant as a chela. 


Religious endowment—Mahant—Ohela and adopted 
a ion — Estoppel—Estoppel on point of 
aw. °°. - | < 
“There was: a gift of a certain property at some 
ancient time to one A who apparen'ly held it as his 
own property. Aiter -his death, it went to his 
chela, Thenceforth the succession was from guru to 
chela' and ultimately it came to one K who, during 
his lifetime, held and enjoyed the property as his 
private and personal property. He took one S, an 
K left a will the terms of which 
were: “S minor, aged about two years and a half, is 


‘my chela: Therefore, I, while in a sound state of 


mind and body,have given the whole of-my pro- 
which I am -myself the owner 


made him mahant and successor in my place 


` and-hàve: made my wife -M ‘guardian and heir of 


‘thé. said: mikant. -If makant S should die,. then M 


` Bhall, in consfiltation with the- (named) raises of 


the kasba, have power to appoint another person 
as a chela. As this -property is my personal 
property and as I- have complete power in-respect 


. of. it, J make a will- by this writing that makant S 


- and the said,M, guardian -of makant S, shall at no time 


have power.to sell or mortgage my property and the 
bhek also shall have noconcern-with my-property.” 
After K's death M managed the property apparently 


- on behalf of the infant, who died three years after 


K's death. Subsequently M nominated the plaintiff, 
asa chelato K according to the terms ofthe will, 
but in spite of this nomination, she remained, as 
before, in possession and enjoyment of the said pro- 
perty. Disputes began to arise between.the plaintiff 
and M who eventually repudiated the appointment of 
the plaintiff af cheia and executed a deed of trust 


-of the said property, by which she dedicated it to 
- certain charitable uses. Tne plaintiff filed a suit for 


_ possession of the property againet M and the trustees, 


basing his claim under the will, as the chela of K 
or as persona designata. : . 

. Held, (i) that the will was a written document 
and its terms were known to the plaintiff as well 


. as to M. and that if M put a wrong interpretation 


on the will.and ifthe will did not give a title 
to the plaintiff and M said that it did give him 


„a title, that statement of M would be a statement of 


of law; [p. 756, cols. 1 & 2] 


law, being an interpretation of the will, and sush 
a statement could not operate asan estoppel against 
M since there could be no estoppel on a point 
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Gh that the plaintif himself joined’ the trustees 
as defendant in the suit, claimed relief against 
them and obtained a decree for possession and 
costs, They were, therefore, aggrieved by the 
decree and were besides interested in supporting 
the trust, which the plaintiff sought to impugn. 
Consequently upon the death of M, the trustees 
could piefer an appealto the Privy Council; jp. 

< 1917, col: 1.) 

(tit) that K held the property as his own 
personal property. Although words like mahant, 
ehela and other expressions properly appropriate 
tothe ‘order of: sannyasins or mahants had 

--, been used, these words-were mere pretentions.. if 
¿the property was held by A as his private property, 
the mere circumstance that it had subsequently 
descended from guru to chela would not warrant 
the presumption that it was religious property. 
- Parmanand v. Nihalchand (1) relied on. |p. 758, col. 
1 


(iv) that there wers no words giving the property 
to the plaintiff, either as a chela or persona 
designata; the will used no dispositive words, as 
in the case of 8; giving the property to the chela, 
who was to be appointed by M. This omission 
was in striking contrast withthe previous words 
of absolute gift used in connection with his firat 
chela and the Courts had no power to give effect to 
a hypothetical intention by supplying lacunae in 
. the will, and thereby making practically a new will 

: for the testator, Therefore the gift to S was ee nomine 
and could not be ccnstrued as a gift to the sub- 

‘sequent chela appointed by M; the gift toS stood 

“on a footing of its own, and the plaintiff could 
not claim its beyetits by reason ofthe circumstance 
that he: was appointed a second chela to K. |p. 758, 
cols. 1 & 2 |: l 

“  (v) Asthe plaintiff claimed under this will, he 

: could not repudiate the statements of the testator. 
Íp: 75%, col. 2.] . 4 

Where the plaintiff is out of \possession at the 

‘date of the suit and had been 40) for many years 

. previously, he'can succeed in a suit-against persons 

. in; possession only on the stretigth of his own 

. title and: not on the weakness of his opponent's. . 

. A chela, as is well-known in India, mesne a 
disciple. He is. different from an adopted gon, both 
inthe process of his initiation and in the purpose 
of his existence. A chela is generally nominated 
by the ruling mahant during his lifetime, to conduct 
„the affairs of a religious institution, or if, he fails 

. to. do s0, the chela is nominated by his principal 

, followers after his death, who are connected with 


the institution. There can be no analogy between - 


him and an adopted son, as known to hindu Law, 
- In thecase of the latter, it is imperative that one 
. of his genitive parents must give, and one of his 
. adoptive parents must receive him in adoption. 
Without such a gift and taking? no adoption can 
be valid. There are, in addition, rituals such as 
the sacrificial fire called homa to complete cere- 
. Monislly the transaction of adoption and lastly 
the principal function of an adopted son is to 
perform periodically shraddhas, or obsequial rites 
“to his parentsvand other ancestors for the salvation 
. of their souls, according..to Hindu sentiment.. None 
- of these incidents are to be found in the case of 
a chela, whosenfblistion, 18 mainly for the purpose 
of continuing the traditional obligations of the 
institution and holding and managing its property 
for purposes incidental thereto. His main function 
is not to. perfurm obsequial rites for the benefit 
of bis ancestors, for in most Cases, 4 sunnyasin or 
a mahant, when he enters that order, abrogates 
the ‘rights and obligations of a grihasthe (house. 
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holder’, whose future felicity in a post morter. 
existence is the object of solicitude on the part o 
his male-descendants. [p. 759, col. 2] 

Messrs. A. M. Dunne, K. C., and R. K 
Handvo forthe Appellants. 

Mr. 5. Hvam, for the Respondents, 

Mr. M.R. Jayakar.—This is an appea 
from a decree of the High Oourt a 
Allahabad, dated April 30, 1934, whicl 
varied a decree of the Court of the Subordi 
nate Judge at Saharanpur dated April 29 
1929, 

The appeal arises out of a suit by the first 


respondent suing as the chela and successor 


under the terms of a will, for a declara- 
tion of his title and for possession and™ 
mesne profits of a certain immovable» 
property, being a building situated in the» 
Hindu Shrine of Hardwar, called, Hareli 
Buriawali and certain rooms or outhouses 
appertaining to it. It appeara that there 
was a gift of this property at some ancient 
time to one Atma Ram who apparently 
held it as his own property. After his 


death, it went to his chela Ashtabakar (it 


is not clear whether by willor by opera- 
tion of law). ‘After him it descended to his 
gurubhat or Brother disciple Dhian Das 
and after his death it again went to the 
chela Kishen Das. During his 
life-time, Kishen Das held and enjoyed 
the property as his private aod personal 
property. He to:k one Saheb Das, an 
infant of, about 24 years, as a chela, 
Kishen Das died in 1904, leaving Atar 
Kunwar (defendant No. 1) as his widow. 
It is not clear from the proceedings what 


. the exact relations of this lady were with 


Kishen Das, whether she was his lawfully. 
wedded wife, or only a mistress, but in thé 
View that their Lordships take of this case," 
this question is not material. 

Kishen Das lefta will dated February 19, 
1904, and asthe main questicn in this case 
relates to the construction of its terms, it is 
necessary to set them out in detail. 

“I, mahant Kishen Das, chela of mahkant Dhian 
Das, Caste Sadhu Udast, resident of kasba Hardwar, 
thana Jwalapur, District Saharanpur, declare as 
follows:—I am about 35 years of age. and I often 
remain ill, being subject to several diseases and 
life is borrowed and now Saheb Das, minor, aged 
about two years and a half, is my chela. Therefore, 
I, while in a sound state of mind and body, have 
given the whole of my property movable and immov- 
able of which Iam myself the owner in possession 
to Saheb Das aforesaid my chela and have made 
him mahant and successor in my place and have 
made my wife Musammat Atar Kunwar, guardian 
and heir of the said mahant. God forbid, it mahans 
Saheb Das shculd die, then Musammat Atar Kunwar 
shall, in consuitation with mahant Prem Singh, 
mahant Kan Das, Lala Ram Prasad, Chaudhri Sarjun 
Singh and Dr. Lena Singh, the raises of the kaaba 
of Hardwar, have power to appoint another person 
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as a chela. As this property is my personal propert: 

a as I have complete power in p E Tt I 
ma e a will by this writing that mahant Saheb 
Sa poe the said Musammat, guardian of mahont 
BA sb Das, shall at no time have power to sell or 
portgago my property and the bhek also shall 
ae no concern with my property, If. after my 
eath the bhek should bring any claim.whatever 
against my property, then it would be cênsidered 
invalid in face of this writing. I have therefore 
executed these few presents by way of a will, in 
oe they may serve as evidence when 


After Kishen Das's death, Atar Kunwar 

_ managed the property, apparently on behalf 

of the infant Saheb Das, who died, in the 

year 1907, _ Thereafter she continued to 
„hold and enjoy the property as before. _ 


On October 17, 1923, Atar Kunwar 
nominated the plaintif, Dayal Das (respon- 
dent No. 1) as a chela to Kishen Das, accord- 
ing to the terms of the will, but it appears 
that in spite of this nomination, she 
Yemained, as before, jn possession and 
enjoyment of the said property. ‘Thereafter 
disputes began to arise between (he plaint- 
iff Dayal Das and Atar Kunwar ‘and it is 
sufficient to mention, without wading 
| tbrough the details of their quarrels, that 

Atar, Kunwar eventually repudiated the 

appointment of the plaintiff as chela and on 
“May 5, 1927, executed a deed of ‘trust of 

the said ° property, by which she dedicated 
it to certain charitable uses, inter ‘alia the 
opening..and maintenance of a Hospital 
-orphanage and for making provision for 
the residence and education of widows. She 
‘appointed defendants Nos. 2 -10 trustees 
of the said deed and an Advisory Committée, 
of defendants Nce, 11—16, giving the latter 
the power of making suggestions from time 
to time regarding the improvement of the 


objects and purposes of the said trust. The ` 


appellant before their Lordships i 
member of this Advisory Gomimittse. phen 
Notwithstanding the appointment of the 
said trustees, however, Atar Kunwar kept 
possession of the said property in her own 
hands, apparently under a clause in the 
` Baid deed, empowering her to realise the 
_ income of the said property during her 
life-time and appropriating thereout certain 
sums every year for her maintenance 
- medical treatment and for giving alms. 


. The. balance of the income 
t 
| handed over to the trustees. deciles 
Aggrieved by this deed of trust, the 


- Plaintiff, Dayal Das, filed this suit in forma 
paupers on June.21, 1927, in the Court of 
the Subordinate Judge at Saharanpur. © He 

. joined as-defendants Atar Kunwar (defend- 

-ant No. 1), the trustees of the said deed 
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of trust (defendants Nes. 2—10) and the 
members of the said Advisory Committee 
(defendants Nos. 11—i6). The reliefs he 
claimed were :— 

“(q) A declaration that the said Deed of Trust wae 
null and void and that no Frusthad been created 
under the document relating thereto. 

(b) A declaration that thé plaintiff was the mahant 
and successor of Kishen Das.” at 
_ He also claimed possession of the property 
in the suit by dispossession of the defende 
ants and mesne profits from the commence- 
ment of the suit up tothe date of posses- 
5810n. i 

In his plaint he rested his claim for the 
declaration of his title on the following 
allegations :— 

“The last mahant of the said haveli was mahant 
Kishen Das, who died in 194. After him his 
chela Saheb Das became his successor and mahant, 
but as Sahab Das was a minor, Kishen Das, afore- 
said, had, under a will dated February 19, 1904, 
appointed defendant No 1, Musammat Atar Kunwar 
his guardian. Under the said will, he -algo 
S that if Saheb Das 
aforesaid should die, she shòuld'appoint another chela 
as mahant and suzcessor of Kishen Das deceased. - 

Saheb Das aforesaid died in 1907. Musammat 
Atar Kunwar, defendant : No. 1, appointed the 
plaintiff mahant and successor and chela of mahant 
Kishen Das deceased, on October 17, 1923, in presence 
of the panchait and the ceremonies relating to te 
appointment of a mahant: were performed on the 
same day before the panchait and the plaintiff 
became, from that very day, makant and successor 
of mahant Kishen Das deceased, in respect of the said 
kaveli and obtained, as a’ mahant and successor 
possession of the property clgimed.” ; E 

The plaintifi’s claim <was denied. by Atar 
Kunwar (defendant Nov) who was alive at 
the date of the suit but subsequently died 
on January 10,1929. The other defendants 


supported Atar Kuawar, 

The Subordinate Judge raised the follows 
ing issues :— : 

““4) Was the plaintiff made a chela to makani 
Kishen Das by Musammat Atar Kunwar and was 
she competent to do so, and as such, could he succeed 
to the property of Kishen Das in dispute ? 

(ii) Has the plaintiff any cause of action against the 
present defendants and is he entitled to the property 


as against them? ; 
(iii) Could a claim of mesne profits be added at 


this stage, and if so, to what mesne profits is the 
plaintiff entitled ?" 5 | 
On the first issue, the Subordinate Judge 


found as a fact that Atar Kunwar appointed 
the plaintiff as a chela and nominated him 
as successor to the property and that the 
ceremonies requisite for such an appoin!- 
ment were performed, but she was not 
legally competent to make him a chela, 
because, as a womam, she could not give 
him the guru mantra and that the plaintiff's 
witnesses could not give a single instance 
in whicb. woman had appointeda chela 
and go suck instance was proved or alleged ; 
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that Atar Kunwar never gave any maniras 
which were accepted by anybody aud that 
the relationship between a guru and a 
‘chela was a spiritual relationship and could 
not exist if a woman were to appoint a 
-thela to her deceased husband or paramour. 
He further held that though the property 
was the perscnal property of the mahants, 
asit came down from gura to chela or 
-from one disciple to another, ever since it 
had come into the hands of the first mahant 
Atma Ram, it could be transferred only for 
the benefit of the gaddi. Therefore, Kishen 
Das could not appoint Atar Kunwar as heir 
of Saheb Das and her appointment of the 
“plaintiff as a chela to Kishen Das was legally 
invalid. 

Having found this against the plaintiff, 
the Subordinate Judge proceeded to hold 
that as the defendants themselves were 
-relying on the willof Kishen Das for the 
trust in their favour, they could not 
challenge the said will and that the plaint- 
iff, having been made achela and having 
had to: change his family and give up his 
‘avocation in life, Atar Kunwar and the 
defendants claiming under her were 
estopped from challenging the title of the 
‘plaintiff and the.. plaintiff could succeed 
“to the property of Kishen Das in dispute. 
Accordingly, he decided issues (ii) and 
‘ (tt2).and passed adecreein the plaintifi's 
‘favour on April. 29, 1929, for declaration and 
‘possession of the property, with costs, and 
.for mesne profits from the commencement 
:0£ the suit until possession. ~~ 
“. From this.decree an appeal was preferred 
tothe High Court of Allahabad by some 
of the trustee. defendants and some of the 
members of the Advisory . Committee, 
including the appellant before their Lord- 
‘ships. . 

In the eourse of the argument before the 
High Court, a new plea was raised cn behalf 
“of the first respcndent, that he was entitled 
to succeed to the property under the bequest 
madé in his favour by Kishen Das's will, 
whether he was or was nota chela in the eye 
of the law to Kishen Das, 

On the question of estoppel, the High 
Court held that there was none and that 
no question of estoppel could arise, as Atar 
-Kunwar, according to the evidence, made 
a representatiin: that the plaintiff had 
“become a chela and successor in accordance 
‘with the will, thatthe will was a written 
document and its terms were known to the 
plaintiff as well as to Atar Kunwar and 
that if Atar Kunwar put a wrong interpreta 
.tion.on the will and if the wiil did not give 


gaktak SINGA ppt v, payaL Das (P. C.) 


18% 10 


a title tothe plaintiff and Atar Kunwar 
said that it did give him a title, that state- 
ment of Atar Kunwar would bea statement 
of law, being an interpretation of the will, 
and such a statement could not operate as an 
estoppel. : 

Thistview of the High Qourt has not been 
seriously challenged before their Lordships 
and it is unnecessary to consider it in 
detail. Their Lordships agree with the 
High Court that there could beno estoppel 
on a point of law relating to the validity of 
the nomination of the plaintiff as a chela. 

On the question whether Atar Kunwar, as 
a woman, could make the plaintiff a valid 
chela to Kishen Das, the High Court express- 
ed no opinion. Its view was that no doubt 
a chela is made by a person whose chela 
one is, but that it would assume that the 
Subordinate Judge was right. 


The main question to which the High 
Court addressed itself was “does the plain- 
tiff derive his title from his position as a 
chela, or does he take under the will?" 
The learned Judges took the view that. 
though in the plaint the plaintiff had stated 
that he had become a mahaai and successor- 
in-title to Kishen Das, he had also relied on 
the will. 

Proceeding to a consideration of the langu- 
age of the will, the learned Judges observed 
that reading the document as a whole, they 
had: not the slightest doubt that~Kishen 


“Das meant that in case Saheb Das died 


and’ Atar Kunwar initiated a chela, 
that ehela would be the owner of Kishen 
Das’s property; that the object of having a 
chela was that he should hold the property 
and there was no. other object; that it was 
clear from the language of the will that 
Atar Kunwar was to have the property only 
in case she failed to initiate a chela, but 
she was to be divested ofthe property and 
the chela initiated by her was to get it, in 
the event of such a chela coming into 
existence, that under the will, the plaintiff 
became entitled to the property as soon 
as he was initiated as a chela by Atar 
Kunwar, subject to certain conditions. 
imposed by Hindu Law. 


In this view of the case, the learned 
Judges did not think it material to consider 
whether the plaintiff had become in the 
eye of the law a ehela to Kishen Das, or 
not; Kishen Das meant to give the pro- 
perty tothat person who would be initiated 5 
chela by Atar Kunwar and as the plaintiff 
was a person answering cleatly to that 


description, he took the property under the 
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will. They further held that the case was 
distinguishable from that class of cases 
where a gift was made to a donee, as 
fcr instance, an adopted son, under 
two descriptions and one description 
happened to be incorrect. They thought 
that there was only one deacription 
in this case and the gift was to the person 
who was to be initiated a chela. They 
agreed with the Subordinate Judge that the 
formalities about securing the consent of 
certain persons mentioned in the will had 
been fulfilled ard held that the plaintiff 
tcok under the will as a persona d2signata. 
In this view of the case, the learned 
Judges thought it necessary to ascertain 
whether the plaintiff Dayal Das was in 
existence when Kishen Das died and as no 
issue about his age had been raised in the 
lower Court, they remitted the case fora 
finding on that issue, It. was eventually 
tried by the Subordinate Judge, who found, 
on the evidence adduced before him, that 
the plaintiff was born before the death of 
Kishen Das. The High Court accepted 
this finding, and affirmed the decree for 
possessi-n and made a slight variation as 
regards mesne profits, which were decreed 
from the date of Atar Kunwar's death 
against some of the defendant trustees. 


From this decree there was an appeal to 
His Majesty in Oouncil. A preliminary 
point was raised by the first respondent's 
Counsel. which he subsequently abandoned, 
and in their Lordships’ opinion, rightly, 
whether the present appellant had any right 
to prefer the appeal, as he had no interest 
in the property in the suit and could not 
be ssid to be aggrieved by the decree. As 
the point was abandoned, it is not necessary 
to make more comments on it than to say 
that the plaintiff himself joined the present 
appellant as a defendant in the suit, 
claimed relief against him and cbtained a 
decree for possession and costs. He is 
therefore aggrieved by the decree and is 
besides interested in supporting the trust, 
which the plaintiff seeks toimpugi. The 
trust is a public charitable trust, which it 
is the interest of the appellant to see 
maintained. In their Lordships’ opinion, 
therefore, the point was too technical 
to prevail and they would have found no 
difficulty, if necessary, in allowing some 
of the trustees to be brought on the record 
in order to rectify this defect. 


The main point argued before their 
Lordships is: Whether there are in Kishen 
Das’s will any words of gift in favour 
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of the plaintif, ettheir as a chela, or 
persona designata. 

Before their Lordships deal with this 
question, it is necessary to clear out of the 
way a few consideratimns which arise on 
the evidence in this case. 

The property ih this suit, though there is 
some evidence to indicate that it descended 
from guru to chela, has been treated 
throughout the proceedings as the private 
and personal property of Kishen Das. If 
this is once assumed, then the question is 
a simple one, namely, how the will of 
Kishen Das as a private individual, dealing 
with his personal property is to be cone 
strued. No questions arise in this casa 
relating to the succession of a chelt tod 
mahant's or sdunyasin’s property, under 
the ordinary Hindu Law, or any custom 
relating toa religious endowment or institu- 
tion managed by him. That a chela or 
disciple can in certain events succeed to 
the property of his preceptor is undoubted 
in Hindu Law (see Mitakshara, Ohap. 2, 
s. 7, placitam I—Stokes Hindu Law Books, 
p. 449). But such is not the plaintiff's case, 
nor the result of the evidence adduced in 
this suit. Their Lordships accept the finding 
of both the Courts below and there is 
enough evidence to support it, that the 
property was, in the hands of Kishen Das, 
his private property. ‘In his will, he clearly 
stated that it was bis personal proparty and 
he had complete power in respect of it, that 


the bhek had no concern with it that 
if after his death, the bhek should 
bring any claim whatsoever against 


his property, then it should be consi- 
dered invalid in the face ofhis will, which 
he had executed in order that it might 
serve as evidence when needed. 


Ag the plaintif claims under this will, 
be cannot repudiate these statements of the 
testator, There is further evidence in the 
case, which shows, as the trial Oourt 
observes, that Kishen Das was neither a 
mahant nor a regular udasi fakir, that there 
was no muth or institution of which Kishen 
Das was a mahant, and that there could be, 
therefore, no question in this case as to the 
nature of the property. 


In the statement of his case bsfore their 
Lordships, the plaintif says, “the last 
owner of the property in dispute was one 
Kishen Das. He called himself a mahani, 
but he was neither an ascetic, mor wig ha 
a member of any religious or chiritable 
institution. He preteaded, however, to be 
an ascetic and adopted one Saheb Vas, a 
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child of about 24 years of age, whom he 
called his chela." 

: It is therefore clear to their Lordships 
that they are not here dealing with pro- 
perty belonging to a sannyasin or a faqir 
as such, or to a religious institution, nor 
with property passing under the customary 
laws relating to the succession of such 
individuals or institutions Although words 
like mahant, chela and other expres- 
sions properly appropriate to the order of 
sannyasins or mahants have been 
used, as both Courts ‘below have observed, 
these words were mere pretentions. If the 
- property was held by Atma Kam as his 
private property,- the mere circumstance 
that it had subsequently descended from 
guru to chela would not warrant the 
presumption tbat it was religious property. 
It wasso held by this Board in the case 
of Parmanand v. Nihalehand (1). 

The question, therefore, in this case is 
shorn of all such complexities and is a 
simple one, namely whether there are any 
words of gift in Kishen Das's will in 
favour of the plaintiff. On a proper con- 
struction of the terms of that will 
their Lorships are of opinion that there 
are no words giving the property to the 
Plaintiff, either as a chela or persona 
designata.’ 

The testator begins his will by men- 
tioning that he has adopted Saheb Das, 
an infant of 24 years, as his chela and he 
then uses clear words, “giving the whole 
of his property. movable and immovable, 
to Saheb Das”. He .also makes him a 
mahant and successor. in his place. He 
then proceeds to appoint his wife, Atar 
Kunwar, guardian and heir of the said 
mahant, gives power to her to appoint 
another person as a chela in the event of 
Saheb Das's death and then he stops there. 
He uses no dispositive words, as in the 
case of Saheb Das, giving the property 
to the chela, who was to be appointed 
by Alar Kunwar. This omission is in 
their Lordships’ cpinion, in striking con- 
trast with the previous words of absolute 
gift used in connection with his first 
chela Saheb Das. 

The argument whichfound favour with 
‘the High Court was that the will showed 
an intention on the part of Kishen Das to 

(1) 651 A 252 at pp. 258; 259; 175 Ind. Cas. 459; 
1938 A LR 502; A I R 1938 PO 195; 4 BR 673; 11 
R P O 6; 42 O W N 1013; 48 L W 62; 1933 O W N 693: 
67 O LJ 540; 32S L R 821; (193892 ML J 228; 40 
PLR 829; (1938) MW N 885: 19 PLT 712; (1938) 
PO 799; 40 Bom, L R 907; IL R 1938 Lah. 453 
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give his property to the chela appointed 
to him by Atar Kunwar. 'Fheir Lordships 
can detect no such ` intention from the 
language of the will, and they ‘have no 
power to give effect to a hypothetical inten- 
tion by supplying lacunae in the will, 
and thereby making practically a new will 
for the testator. 

The gift to Saheb Das is eo nomine 
and cannot be construed as a gift to the 
subsequent chela appointed by Atar 
Kunwar. The reference to Saheb Das in 
the early part of the will is personal, the 
gift is also personal, and the plaintiff, as 
the second chela, assuming that he was 
validly appointed, cannot invoke the words 
of that gift for his own benefit. The 
words in this context are not capable of 
being interpreted as meaning a gift in 
favour of any subsequent chela, who may 
be appointed by Atar Kunwar. Further, 
with reference to the subsequent chela 
there are no words, as in the case of Saheb 
Das, that he was tobe made a mahant 
and successor in the testator’s place and 
there is likewise no appointment of Atar 
Kurwar as guardian cf the subsequent 
chela, as in the case of Saheb Das. It is 
therefore clear to their Lordships that the 
gift to Saheb Das stands on a footing of 
its own, and the plaintiff cannot claim its 
benefits by reason of the circumstance 
that he was appointed a second chela to 
Kishen Das. 

Their Lordships therefore do not agree 
with the view of the High Court. They hold 
that the plaintiff takes no interest under 
the will of Kishen Das, either as a chela 
or persona designata. 

What precisely were the powers of Atar 
Kunwar under this will, as owner of the 
property and whether she had a right to 
make a trust of the property, are questions 
which it is not necessary to consider, for it 
is clear from the evidence that the plaintiff 
was.out of possession at the date of the 
suit and had been so for many years 
previously. He was suing persons who 
were in possession of the property. The 
Plaintiff, therefore, could succeed only on 
the strength of his own title and not on the 
weakness of his opponent's. 

In this view of the case, it is not neces- 
sary to consider the questions agitated be- 
fore the trial Court, whether Atar Kunwar, 
as a woman, had the power to make the 
plaintiff a valid chela by imparting to him 
the mystic furmula called guru mantra, or 
whether the plaintiff could take any interest. 


. under the will, if in law he was not a validly 
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“appointed chela of Kishen Das. In another 
view of the case, these questions would 
perhaps’ have assumed considerable im- 
portance, but as in their Lordehips’ opinion 
the will contains no dispnsitive words in 
favour of the plaintiff, either as a chela cr 
persona designata, these questions do not 
call for any decision. 

An attempt waa made in the argument 
of the respondent to rest his claim on the 
customary rules of succession governing 
the order of mahants and sannyasins. In 
their Lordships’ opinion, this contention 
cannot be allowed tc be raised at this 
stage. It is contradicted by. the allegations 
in the plaint set out above, from which it 
is clear that the plaintiff did not claim 
under the customary rules of succession re- 
lating to the order of mahants. This-is 
apart from the fact that, as assumed in 
both the Oourts below. :there is, in this 
case, no religious institution or endowment, 
nor any order of religious dignitaries ad- 
ministering it. There is therefore no occa- 
sion to invoke the customary law governing 
such individuals or institutions, No custom 
Telating either to the class,-family or 
instituticn of Kishen Das was pleaded. No 
issue was raised. No evidence was led on 
it and in their Lordships’ opinion this 
claim cannot be allowed. 

It was also argued by the respondent's 
Counsel that the word chela in; the will 
meant an adopted son, This contention, 
too, in their Lordships’ view, is totally 
without foundation. 
known in India, means a disciple. He is 
different from an adopted son, both in the 
process of his initiation and in the purpose 
of his existence. A chela is generally 
nominated by the ruling mahant during 
his lifetime, to conduct: the affairs of a 
religious institution, or if he fails to do 
so, the chela is nominated by his principal 
followers after his death, who arẹ connected 
with the institution. There could be no 
analogy between him and an adopted son, 
as known to Hindu Law. In‘ the case of 
the latter, it is imperative that cne of his 
genitive parents must give, and one of his 
adoptive parents must receive him in 
adoption. Without such a gift: and taking, 
no adoption can be valid. There are, in 
addition, rituals such as the sacrificial fire, 
ealled homa to complete ceremonially the 
transaction of adoption, and lastly, it may 
be mentioned that the principal function 
of an adopted son is to perform periodic- 
ally shraddhas, or obsequial rites to his 

- Parents and other ancestors for the salva- 
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tion of their souls, according to Hindu 
sentiment. 
None of these incidents are to be found 
in the vase of a chela, whose affiliation, if 
it may be so descrihed, is mainly for the 
purpose of continuing the traditional obli- 
gations of the institution and holding and 
managing its property for purposes inci- 
dental thereto: His main function is 
not to perform obsequial rites for the 
benefit of his ances'ors, for, in most cases, 
a sannyasin or a mahant, when he enters 
that order, abrogates the rights and obli- 
gations of a grihastha (householder), whose 
future felicity in a post mortem existence 
is the object of solicitude on the part of 
his male descendants, ag 
Their Lordships’ attention was called to 
the details of the ceremonies performed on 
the occasion of the appointment of the 
plaintiff as chela by Atar Kunwar. In their 
Lordships’ view, there is nothing in these 
ceremonies to lend support to the view 
that the affiliation of the plaintiff was in 
the nature of an adoption. í 
Their Lordships’ conclusion, therefore, is 
that this appeal should be allowed, that' 
the decree of the High Court and of the 
trial Court should be set aside and that 
the plaintiff's suit should be dismissed, 
The appellant will have his costs hére as 
well as in the Courts below from respond- 
ent No. 1, who will also pay to the Govern- 
ment on account of court-fees, under the 
provisions of O. XXXII, r. 11 of the 
Civil Procedure Oode, the sum ascertained 


_ by the trial Court. 


Their Lordships will humbly advise His 
Majesty accordingly. 
D. Appeal allowed. 


Solicitors for the Appellant.— Messrs. H. 


S, L. Polak & Co. 
Solicitors for the Respondent.—Messrs. 


Barrow Rogers & Nevill. 





MADRAS HIGH COURT 
Second Appeal No. 223 of 1934 
April 5, 1938 
VENKATASUBSA Rao, J. 


’ ADDEPALLI VENKATA GURUNADHA 


RAMASESHAYYA—PLaltTIlvv 
~—-APPELLANT 


versus 
V{ISSAMSETTI VENK ATARATHNAM 
BEING MINCR, BY MOTHER ANB GUARDIAN 
SESHARATHAMMA AND OTHERS — 
Deranpants Nos. 6, 2 To 5—RasPpoNDants 
Limitation Act (IX of 1908), s. eet red on which 
copy 44 notified to be ready should be excluded. 
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What is “time requisite", would depend upon what 
in the circumstances is reasonably requisite. Al- 
though the word “requisite” is a strong word and 
may be regarded as measuring something more than 
the word “required”, the idea of reasonableness is 
inherént in the word:-it means nothing more than 
“properly required". It, therefore, follows that it is 
consonant toreason that the day on which the copy 
is notified to be ready, should be excluded. J. N. 
Surty v. T. S. Chettiyar Firm (D, Raman Chetti v. 
`Kadirvelu (2) and Ramaswami Chetti v, Ramanathan 
‘Chetti (+), relied on. Beni Madhub Mitterv. Matungini 
` Dassi (4), distinguished. 

S. A. against the decree of the Court of 
the Subordinate Judge of Bezwada in 
Appeal Suit No, 166 of 1932 presented 
against the decree of the Court of the Dis- 
‘trict Munsif of Bezwada in Original Suit 
No. 337 of 1929. 

Mr. V., Satyanarayana, for the Appellant. 

- Messrs. K. Kameswara Rao and P. 
Satyanarayana, for the Respondents, 
-, dudgment.—I am surprised that the 
lower Court has been able to pursuade 
-itself that the appeal was out of time. The 
-following statement of facts brings out the 
point to be decided : 
-: “In the present case application for copy was 
made on August 26, 1932. Uopy was ready on October 
12,1932, The interval between August 26, 1932, and 
October 12, 1932, is 47 days. He is entitled to de- 
duct that. Balance is 31 days, Appeal was, there- 
fore, filed one day too late. Learned Counsel for 
appellant contends that both days, August 26, 1932 
when copy was applied for and October 12, when 
the copy was ready should, be excluded, as time re- 
quisite for obtaining the copy.” 


_ _ Section 12 of the Limitation Act says 
-that'in computing the period of limitation 
` prescribed for an appeal, the day on which 
the judgment complained of was pronounc- 
“ed and the time requisite for obtaining a 
copy of the decree appealed therefrom 
shall be: éxcluded. The simple question is, 
whatis-meant by “The time requisite for 
obtaining a copy of the decree”? Is the day 
on which the copy was notified to be ready, 
to be excluded or not? There is a rule 
promulgated by the High Court to which 
my attention has been drawn, which says 
in terms that not only theeday on which 
the copy is applied for, but also that on 
which it is ready for delivery, should be 
excluded in the appellant's favour. (H O. 
©. No. 2740, dated October 9, 1854, It is 
unnecessary to enquire whether this rule 
is ultra vires or not, as I do not propose 
to rest my judgment upon it, for, I am 
satisfied that tris isa rule which accords 
with the reason ofthe thing. In the ab- 
sence of such arale, the Court would have 
to embark upon an enquiry, at what hour 
` ofthe day was the fact that the copy was 
ready notified? What is*‘the time requisite,” 
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would depend upon what in the circum: 
stances is reasonably requisite. Althougbe 
the word “requisite” is a strong word and 
may be regarded as meaning some thing 
more than the word “required”, the idea of 
reasonableness is inherit in the word; it 
means nothing more than “proparly requir- 
ed,” as has been held bv the-Judicial Com- 
mittee in J. N. Surty v. T. S. Chettyar Firm 
(1) at p. 313. It therefore follows that it is con- 
sonant to reason that the day on which the 
copy is notified to be ready, should be ex- 
cluded. There are two cases of our Court 
directly in point which support the view I 
have taken, Raman Chetti v. Kadirvelu 
(2) and Ramaswami Chetti v. Ramanathan 
Chetti (3). I fail to see how Beni Madhub 
Mitter v. Matungini Dassi (4), on which the 
lower Oourt profess to act, is in the least 
applicable. In the first place, the point 
that was decided there is entirely different 
from the one that now arises; secondly, 


“a close perusal of the judgment will show 
‘that it mattered little whether the period 


excluded was reckoned as eight days or as 
nine days, in either event the appeal would 
have beenin time. If the appeal were in 
time, it is common ground that the lower 
Court was bound to hear the memorandum 
of objections also. 

In the result, the decision appealed 
is set aside and the lower Court is directed 
to hear both the appeal and the memoran- 
dum of objections on their merits. In my 
opinion, the Court was to blame and not 
either of the parties, I therefore make no 
order as to costs. 

. The court-fee on the memorandum of 
appeal will be refunded, 


ND. Decision set aside. 


(2) 8 M L J 148. ; 
(3) 25 ML J 354; 2L Ind, Oas. 192; (1913) M W N 


5. 
(4) 13 0.104 (F By, 


CALCUTTA HIGH COURT 
Civil Rule No, 944 of 1938 
January 10, 1939 


Epeusy, J. 
GIRISH CHANDRA DAS—AvoTIon- 
PUROHASER—PRTITIONER 
versus 
Srimati ANNADAMONI, w/o NANILAL 
MONDAL, AND ANOTHER— OpPpPosITE PARTY 
Civil Procedure Code (Act Y of 1908), a. 148—Ap- 
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plication for setting aside sale granted subject to 
applicant's depositing amount within certain time, 
on failure, the application to stand dismissed— 
Failure to comply with order — Court, if can extend 
time—S. 148, if applies. 

The Court directed that an application to setaside 
a sale under s. 174, Bengal Tenancy Act, should be 
allowed, provided the applicant deposited in Court the 
amount recoverable from her in execution of the 
decree within seven days from the date of the order. 
In default the application was to stand rejected. The 
applicant failed to comply with the conditions 
mentioned in the order and subsequently she filed a 
petition asking for an extension of time to make the 
deposit : 

Held, that the order was a final order of the Court, 
andina case such as this, s. 148, Civil Procedure 
Code, had no application. This being the case, the 
Court acted without jurisdiction in allowing a fur- 
‘ther extension of time for making the requisite deposit 
by his subsequent order. Oivil Revision Case No, 1133 
of 1938, relied on. 

Mr, Saroj Kumar Maiti, for the Petitioner. 

Order.—This Rule is not oppose). It 
appears that on February 28, 1934, the 
learned Munsif of Diamond Harbour direct- 
ed that an application to set aside a sale 

< under s. 174, Bengal Tenancy Act, should 
be allowed, provided the applicant deposited 
in Court the amount recoverable from her 
in execution of the decree within seven 
days from the date of the order. In default 
the application would stand rejected. The 
applicant failed to comply witb the condi- 
tions mentioned in the order dated Febru- 
ary 2%, 1936 ; and it appears from the record 
that, on March 7, 193%, she filed a petition 
seking for an extension of time to make 
the depcsit. The petition was granted on 
March 8, 1938. . 

In my opinion, the order dated February 
28, 1938, was a final order of the Oourt, and 
this order should not have been modified 

- except in the manner provided by O. XX, 
r. 3, Civil Procedure Code. A similar point 
was decided by me in Oivil Revision Case 
No. 1186 of 1938in which [held thatina 


case such as this, s. 148, Oivil Procedure ° 


Code, has no application. This being the 
case, | am of opinion, that the learned Mun- 
sif acted without jurisdiction in allowing a 
further extension of time for making the 
requisite deposit by his order dated March 
+, 193”. It follows that the subsequent 
order dated March 14, 1938, must also be re- 
garded as having been made without juris- 
diction. This order is, therefore, set aside 
and the Rule is made absolute. The order 
of the learnad Munsif, dated February 23, 
1938, will be restored. 


D. Rule made absolute. 
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MADRAS HIGH COURT 
Appeal No, 276 of 1932 
Ostober 4, 1937 
VARADAJHARIAR AND KING, JJ. 
K. SUBBA RREODI— APPELLANT 
versus 
M CHENGALRAYA REDDI—~—Rasgeonoant 

Hindu Law — Religious endowment —Gift to 
temple — Property conveyed to person described by 
donor as trustee ~No other persons in management aa 
general trustees — Object of gift connected with 
ordinary worship—Such trustee, 1f special trustee, 

It is only in a case where there are other persons in. 
management who can be regarded as general tristees 
and there are other funds out of which the general 
upkeep of the trust can be carried on that there will: 
be any sense in distinguishing any endowment ag 
a special trust or kattwlai intended fora particular 
purpose. 

In a gift of certain properties to a temple the per- 
son to whomthe properties were conveyed was des- 
cribed as a trustee. Therewere no other persons in 
the management as general trustees. The object 
of the gift was connected withordinary worship in 
the temple: 

Held, that such person could not be regarded ag 
special trustee and whether he was a trustee de facto 
or de jure, having taken the property under such a 
gift deed, he couldnot claim to have held the pro- 
perties in any character except that of the trustee of 
the temples, 

A. against the dscree of tha District 
Court, Ohittoor, in O. S, No. 3 of 1929, 


Mr. S. A. Seshadri Ayyangar, for the 
Appellant. 

Mr. N. C. Vijayaroghavachariar, for the 
Respondent. 


Varadachariar, J.—This appeal ariseg 
out of a suit under s. 73, Madras Hindu 
Religious Endowments Act, for the framing 
of a scheme in respect of the administration 


_of two village temples and for incidental 


reliefs relating thereto. ‘The plaint also 
prayed for the removal of the defendant 
from trusteeship, and for vesting certain 
properties in the plaintiff as trustee. Cere 
tain sums of money were also claimed ag 
due from the defendant to the institution, 
The learned Judge dismissed the defendant 
fron the trusteeship and allowed a small 
Portion of tha moaeg claimed, bat dis nissad 
the suit so far as it claimed relief ia respect 
of the lands forming item No. L in Jeh, B 
to the plaint on the ground that those lands 
had been constituted a special trust and 
that the Oourt acting under s.73, Endow- 
ments Act, had no jurisdiction to award any 
relief in respect thereof. In this appeal 
by the plaintiff nearly all the reliefs dis- 
allowed by the lower Cours were claimed 
in the memo of appeal, but during the 
arguments before us, nearly all the money 
claims have been given up, it being stated 


that in the present condition of the defen» 


re 


dant, nothing could be got out of him as 
a result of any money decree that may be 
passed against h'm. Only one portion-of 
the money claim was pressed, namely that 
relating toʻa sum of Rs. 250 which it was 
stated constituted pirt of the trust funds 
realized by the defendant as per the razi- 
namah decree in O. S. No. 85 of 1921 in 
his family and was traceable as part of 
the consideration for Ex. h, a mortgage 
taken by the defendant in 1926. We agree 
with the learned Judge that it is not 
possible on the terms of Ex. P. the razi- 
mamah decree, to say what items of pro- 
perty were allotted to the suit temples as 
distinguished from the chatram charity at 
Tirattani, It is not denied that Ex. I is 
restricted to tte immovable properties and 
makes no reference to the moneys which 
it is said were also constituted endowments 
to the temple in Ex P. Further, even 
assuming Ex, Q to be genuine, it is impos- 
sible to say that the money said to have 
been received by the defendant under 
Ex. Q could have formed the advance to 
Rama Reddi which is referre to in Ex. L, 
because that advance is said to have been 
made on May J0, 1921. whereas Ex. Q is 
dated May 12, 1924. We are, therefore, 
unable to hold that the suit temples can 
claim any portion of the money forming the 
consideration for Ex. L, as part of the truet 
funds of the temple. 

As regards the immovable properties 
forming item No. 1 of the B Schedule to the 
plaint, we regret we are unable to agree 
with the view taken by the lower Court. 
The language of Ex. I, the deed of endow- 
ment, is'clear'enough even as itis: and if 
it id read in the light of Ex. P, there is no 
room for doubt as to what was intended. 
Echibit P contemplates these lands being 
set’ apart for the temple. Exhibit I as 
originally worded also ran as a gift of these 
properties tothe temple. A line was, how- 
ever, interpolated -before the completion of 
the document describing the defendaat as 
trustee of the temples. We do not see that 
these interpolated words in any manner 
alter the scope or ‘effect of the document. 
It- appears from the evidence tbat the 
temples in the, village were just then in the 
process Of renovation and it is not suggest- 
ed that there were any other trustees who 
may be described as ‘general’ trustees of 
thé-tenmiple if one would take x. I to con- 
stituie the defendant special trustee, as ihe 
learned Judge in the Court below held him 
to be.. The learned Judge says that the 
defendant could not have been appointed a 
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trustee of the temple by ithe donors under 
Ex. I because they could not have had any 
such power under the law. That seems to 
us beside the point; whether the said 
appointment by the donors would be valid 
in Jaw or nnt, it is obvious that it is in the 
capacity of a trustee of the suit temples 
that the donor conveyed the ‘property to 
the defendant. Whether he was a trustee 
de facto or de jure having taken the pro- 
perty under such a gift deed, he cannot 
claim to have held the properties in any 
character except that of tha trustee of the 
temples, Further, there is no basis for any 
argumenton this gift deed, having regard 
to the terms of Ex. I, that any special par- 
pose was contemplated. The purposes 
specified in the document are purposes con- 
nected with the ordinary worship in the 
temple, namely maintenance of the Qurukkal 
putting up lights and the performance of 
festivals, It is only in a case where there are 
other persons in management who can be 
regarded as general trustees and there 
are other funds out of which the general 
upkeep of the trust can be carried on that 
there will be uny sense in distinguishing 
any endowment as a special trudt or katialat 
intended for a particular purpose. There 
is no room for any such differentiation in 
the present case. We must accordingly 
hold that the lands specified as item No. 1 
to Sch. B, in the plaint constitute an endow- 
ment to the temple and we make a declara» 
tion accordingly. For the time being, the 
Properties will be vested in the plaintiff 
as the only existing trustee, the defendant 
having been removed. In view, however, of 
the observations of the learned District Judge . 
as to the way the plaintiff himself has been 
carrying on the management of the temple, 
it will be forthe authorities concerned and 
for persons interested in the temple to take 
proper steps to ensure that the institution 
is duly managed. ` 

The learned District Judge found that if 
dəfendant is to be held accòuntable for 
mesne profits in respect of the lands above 
referred to, a sam of Rs. 400 will be the 
proper estimate for the years priar to suit. 
He has not given any declaration even in 
respect of that amount because of his view 
that these proparties could not be held to 
be an ‘endowment’ to the temple. In the 
view that we have above expressed, there 
will be a declaration that the defendant is 
accountable to the temple in respect of the 
above sum of Rs. 400, and for any other 
amounts which the Court may, on enquiry, 
fix to be properly payable as profits from 
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these lands for the period subsequent to 
the institution of the suit and before the 
defendant ceased to be a trustee under the 
decree of the lower Court. We agree with 
the lower Court that baving regard to the 
character of the institution it is searcely 
worth while to frame a scheme; but if it 
is not possible to rectify the management 
in any other manner, it will be time enough 
to consider whether a scheme may not be 
necessary. To the extent above indicated, 
the decree of the lower Court will be varied 
and the case sent back to the lower Covrt 
for further inquiries and directions. As 
the appeal has succeeded only in part, there 
will be noorder as to costs of this appeal. 


N.*D. Decree varied. 


eed 


_ NAGPUR HIGH COURT 
First Civil Appeal No. 43-B of 1935 
October 13, 1938 
Srtong, O. J. AND OLARKE, J. 
NATHUSA— APPELLANT 
versus 
MOHAMMAD SIDDIQUE AND OTHERS 
— RESPONDENTS 

Evidence Act (I of 1872), s. 71—Ezecution of 
documents by pardanashin lady— Proof of—Contract 
Act (IX of 1872), s. 16—-Duty of Court—Whether can 
make contract fair, by altering terms—Document 
held not. binding on female executants, 

It is the conscious execation and not the mechani- 
cal execution of a document, that must be established 
in the case of a document executed by a parda- 
nashin lady. ~ 

In dealing with pardanashin ladies, it is neces- 
sary to make it clear orto have it made clear to 
them what it is that they are doing. It is true 
that it is not necessary that that explanation 
should be proved to have occurred at the time 
when she executed the document. It will do if she 
knew, what the transaction was about before. It 
is also true that the mere fact that she pretends 
not to know, is neither here nor there: What is 
to be made clear is that what sheis doing when 
she executes is not merely a mechanical act buta 
conscious act, She must have independent advice, 
and even though she has independent advice, the 
Courts, in these cases, will scrutinize the transac- 
tion very closely to see that it is a fair one and 
if it comes to the conclusion that the transaction 
is not a fair one, the Court will not make it a 
fair one by altering some of its terms, for that 
would be making the contract for the parties 
Where it appears that she has no disinterested 
advice, and that the only persons that have 
in any way explained the matter to her areeither 
the other side or psrsons who would endeavour to 
take advantage of her position, then one must most 
critically examine all the various steps that have 
been taken and must be satisfied that she has 
executed the instrument and that the instrument 
has been duly attested so as to comply with the 
provisions of the Tranafer of Property Act. In 
considering whether she has executed, one must not 
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be satisfied with mere proof that she has put her 
hand to the paper but must also be satisfied that she 
has put her mind to the transaction, [p. 766, col. 1.] 
| [Case-law discussed.} . 

Held, on facts that this was one of those cases 
where even though the fact of execution and 
attestation were established, the document in ques- 
tion would still not be binding because the mind 
of the female executants never moved to the transac- 
tion in question. 


F. O. A. from the decree of the Oourt of the 
Second Additional District Judge, Amraoti, 
dated April 30, 1935, in Civil Suit No. 5-A 
of 1934. i 

Mr. A. F. Khare with Mr. W. B. Pendhar- 
kar, for the Appellant. 

Mr. M. R. Bobde with Mr. J. R, Mudhol- 
kar, for the Respondents. 

Judgment.—This is a plaintiff's appeal 
in a mortgage suit brought against four 
defendants who are Muhammsadans and 
are related as follows: The first and 
second are the two sons and the fourth 
the daughter of the husband (now deceas- 
ed) of the third. The mortgage in question 
is alleged to have been executed by all 
the four. The learned Judge has found 
that the mortgage is binding on the 
fiast two and has dismissed the suit as 
against the 3rd and 4th defendants on the 
ground that thereis no proof, sofar as 
they are concerned, of due execution andè 
or attestation. Both execution and attese 
tation are put in issue and the evidence 
ecmes almost wholly from the plaintiff's 
side the only evidence ‚on behalf of ‘the 
defendants being that of the 3rd defend- 
ant. The mortgage consideration is alleg- 
ed to be made up of two things; (1) the 
payment off of a prior mortgage of Rs. 7,780 
and (2) the payment before the Sub- 
Registrar of a sum of money amounting 
to Rs. 1,220. The Rs. 7,780 in turn is 
arrived at by taking the capital due under 
the mortgage paid off which is Rs. 6,760 
ahd adding to it the interest that accrued. 
The consideration for that Rs. 6,760 was 
in turn the payment off of a variety of 
earlier liabilities the earliest of which 
dates from T918 and the last from 1921. 
The first of those liabilities is Ex. P-5 
which was a mortgage executed by defend- 
ants Nos. 1, 2 and 3 and it was for Rs. 2,000, 
The next is Ex. P-6 exesuted by defendants 
Nos. 1 and 2, a mortgage for Rs 600 
dated May 29, 1918. - The next is Ex. P-4 
for Rs. 1,418-4-0 executed by defendants 
Nos. 1,2 and 3, dated March 25, 1919. 
The fourth is Ex. P-7 made by defendant 
No. 1 alone being a promissory note dated: 
September 29, 1921, for Re. 334~-12-0. .. 

It will be observed that so far as the 4th 
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defendant is concerned, she. gained nothing, 
unless she can be said to gain the merit 
which comes from paying other people’s 
debts, by executing this mortgage, None 
of the pre-existing debts was hers and we 
are not satisfied that she received any 
cf the consideration that passed in casb. 

So far as the 3rd defendant is concern- 
ed, she gained a substantial advantage, it 
may be, because as a result of this mort- 
gage transaction she has been relieved of 
her obligation under Ex P-3. What that 
obligation may have amounted to has not 
been litigated in this suit, but it is throwa 
out by way of argument that it did not 
amount to very much because she would 
have been able to challenge that mortgage 
had she ever been sued on it. However 
that may be, as tke case stands, so far 
as we know, the 3rd defendant did obtain 
an advantage ns a consequence of having 
Ex. P-3 paid off. It is a very different 
Matter as to whether the suit mortgage 
was such a one as she would hive been 
well advised to execute, : 

These two -women were pirdanashin 
Muhammadens and it is evident that they 
were in close purdah. Everywhere they 
went they were shielded from the eyes 
of men and there is no dispute but that 
every transaction they entered into, so far 
as this case is concerned save one only, 
was done behind the purdah screen, mostly 
in a tonga cart with purdeh curtains. 
The one excepticn is that indicated in the 
evidence of P. W. No. 3 who is the employee 
of the plaintiff and has been his employes 
for 45 years. His story is that he went 
to sec the two ladies, bad them called out 
by defendant No. |, saw them and spoke 
to them as thongh they were not ladies 
in . purdah, explained what a splendid 
thing tLis change from the old to the new 
mortgage was, how the interest was less 
(for it had been Re. 1-8-0 and was now 
Re. 1) and that they consented. In cross- 
eximination it is mada clear that the 
consent, sə far as the yoanger woman 
was concerned, must have been based on 
silence because she said nothing from the 
beginning to the end and so far asthe 
benefit was c.ncerned, this man in the 
service of the plaintitt (a money- lender) 
forgot to tell the younger woman that 
the diference between 
and the new wasthis, that under the old 
mortgage she was not liable at all under 
the new mortgage she was, under the old 
mortgage her property was uncharged 
under the new mortgage it was. 
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Tt has been over and over again stated 
thst in dealing with pardanashin ladies, 
it is necessary to make it clear dr to have 
it made clear to them what it is that they 
are doing. Itis true that itis not neces- 
sary that that explana‘ion should be proved 
to have occurred at the time when she 
execuied the document. It will do if she 
knew what the transaction was about 
before: Thirathman Jha Gangeswart Kuer 
(1). Ibis also true that the mere fact that 
she pretends not to know is neither here 
nor there: Suresh Chandra v. Marani Dassi 
(2). What is to be made clear is that what 
she is doing when she executes is not 
merely a mechanical act but a conscious 
act. We shall come to that again in a 
moment. Atthe present it is sufficient to 
say that she must have independent advice, 
aad even though she has independent 
advice, the Courts in these cases, will 
scrutinize the transaction very closely to see 
that itis a fair one [Nibaran v. Nirupama 
(3)] and if it comes to the conclusion that the 
transaction is not a fair one, the Court will 
not make it a fair one by altering some 
of its terms, for that would be making 
the contract for the parties. Tara Kumari 
v Chandra Mouleshwar Prasad Singh (4). 
It has been pointed out in a variety of 
cases which we referred to, Nibaran v. 
Nirupama (8), and Krishna v Nagendra- 
bala (9), what sort of tests should be 
applied. In the former of those two cases 
a Bench of the Calcutta High Oours, 
presided over by a very distinguished 
Judge, held that 

“The Oourt, when called upon to deal with a 
deed executed by a pardanashin lady, must eatisfy 
itself upon the evidence, first, that the deed was 
actually executed by her or by some person duly 
authorised by her, with a full understanding af 
what she was about to do; secondly, that she had 
full knowledge of the nature and effect of the 
transaction into which she is said to have enter- 
ed; and, thirdly, that she had independent and 
disinterested advice in the matter.” 

Waether that last requisite in all cases 
is necessary, We somewhat doubt. But 
certainly where it appears that she has no 
disinterested advice, where it appearsthat 


(1) A IR 1926 Pat. 529; 96 Ind. Oas. 571; 8PLT 
17. 

a AIR 1936 Cal. 373: 166 Ind. Oas. 842;9 R O 
592. 


(3) 3t O LJ 563; 69 Ind. Oas. 476; A IR 1921 
Cal. 131; 26 O W N 517, 

(4) 11 Pat, 227; 134 Ind, Cas. 1076; AIR 1931 PO 
303; 58 LA 450;8 OWN 1053;540 LJ 431; Ind, 
Rul. (1932) PO 4; (1931) A LJ 1143; 36 OW N 165; 
62 M LJ 60; (1932) M W N 136; 34L W 829; 34 Bom. 
LR 229;13P LT 311(P0). ° 

(5) 34 OL J 333, 66 Ind. Cas. 694; AIR 1921 Oal 
435; 25 OW N 942, i l : 
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the only persons that have in apy way 
explained the matter to her are either the 
other side or persons who would endeavour 
to take advantage of ber prsition, then 
one must most critically examine all the 
various steps that have been taken and 
must be satisied that she has executed 
the instrument and that the instrument has 
been duly attested so as to comply with 
the provisions of the Transfer of Property 
Act. In ccnsidering whether sbe has exe- 
cuted, one must not. be satisfied with mere 
proof thatshe has put her hand to the 
paper but must also be satisfied that she 
has put ber mind to the transaction. 

Here the evidence even of the mechanical 
act is extremely feeble. It has been urged 
by the learned Counsel for the appellant 
relying on Kasidanbi v. Gangulal (6) and 
Isri Prosad v Rai Gunga Prosad Singh 
Bahadur (7), in addition to two cases on 
wills which are somewhat different from 
this class of case, Seth Mulchand v. Janki 
(8) and Sibo Sundari Debi v. Hemangini 
Dibi (9), that here the evidence of the 
factum of execution by person calling them- 
selves attesting wiinesses is sufficient. The 
learned Judge has held that- it is in- 
sufficient, Looked ata from the angle of 
proof of what Counsel for the respondents 
has called mechanical execution, we agree 
with the learned Judge that the plaintiff 
has failed to prove even mechanical execu: 
tion. Assuming thatin that we are wrong 
and that the admissicns made by the .3rd 
defendant before the Sub Registrar and in 
the course of her examination are sufficient 
to eke out the evidence that has. been given 
‘on behalf of the plaintiff,.it will be interest- 
ing to examine’ that evidence. The plaint- 
itt (P. W. No. 2) puts the execution at tLe 
registry office. So far as P. Ws. Nos. 4,5 
and 10, scribe and attesting witnesses, 
respectively, are concerned, they put the 
execution as follcws : Plaintiff Witness No. 
4, at the house of the plaintiff: P. W. No. 5 
at the house of either tke plaintiff cr of the 
lst defendant according as you read tle 
following sentences : 

“The defendants Nos. 1 and 2 signed in my 
presence and I attested the deed at the place of 
plaintiff. The marks of defendants Nos. 3 and 4 
were taken by defendant No. 1 going inside his 


house where I had gone with defendant No. 1. 
Their marks were not actually taken in my 


presence.” t 
Plaintif Witness No. 10 at first said 


©) IGN L R198; 56 Ind, Cas. 247; A I R 1920 
Nag. 164. f 

Ch l4 O W N 165; 3 Ind, Cas 311, 
. (8) 2N LR 65, 

(9) 4 O W N 204. 
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that it was at the Tabsil Office. Then 
he said that he did not remember auy- 
thing about it except ths registration. 
He said at first that at the execution the 
plaintiff was not present but the plaintiff 
himself says that he was. The scribe sys 
that the execution was not in his presence. 
Plaintiff Witness No. 5 saya that the marks 
were not taken in his presence. Plaintiff 
Witness No. 10 says he knows nothing 
about it. 

It is urged that thisisa case where the 
plaintiff is entitled to pray in aid the prc- 
visions of s. 71 of the Evidence Act which 
provides as follows:— 

“If the attesting witness denies or does not 

recollect the execution of the document, its execution 
may be proved by other evidence." 
_ The difficulty in the plaintiff's way here 
is to point to ths evidence establishing 
not merely mechanical execution but con- 
scious execution. There is really nothing 
whatever to show that these women knew 
anytting about this transaction. In this 
case we have the exceptional fact that the 
Sub-Registrar makes an observation about 
this transaction in the book kept for 
that purpose at the registry to the following 
effect: 

“On having admitted it I think the document 
has not been executed with their full .consent. 
It has come to my notice that ‘they: have only 
admitted at the instance of Mahamad Siddique and 
to meet the needs for the time being.” 

He appears to have called upom them 
to stute on affirmation what they knew 
about the matter? and defendant’ -No. 3 
said, - YE ee splint et BA eh 

“I do not know the name of the person in whose 
favour [ now executed á writing in respett of the 
field at Paratwada. My sons Mahamad Siddique 
and Mahamad Hanief know it. I had ‘executed.’& 
mortgage deed before in favour of Bandu Nana 
alias Vithal Sadasheo Karkare, That paper wus 
eegistered, Credit has been allowed for the amount 
of that mortgage, That (amount) Re. 7,720 has 
been allowed credit. I do not know the period of 
the previous mortgage deed. My elder son, that is, 
Mahamad Siddique knowsit. 1 have executed the 
previous mortgage deed. My daughter, Bibabi; has 
not_execuied it. My daughter that is, Bibabi wife 
of Nyej Mahammad Khan has executed this paper. 
The name of Bibabi was not in the mortgage deed 
executed in favour of Karkare. But there was her 
evidence. My son Mahammad Siddique knows the 
terms, etc., everything of this document.” 

Defendant No. 4 said: 

“1 do not know in whose favour I have executed 
this mortgage deed. My brother Mahamad Siddique 
knows it, He knows its terms, etc., everything. I 
admit the document. I have made the signature 
at the instance of mother and brother.” 


The defendants denied the execution and 
due attestation in their pleadings and the 
3rd defendant gave evidence to the effec; 
that she never gave her signature to any 
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mortgage deed, that she does not know 
the plaintiff, that she has not received a 
pie, that when she was taken to the Sub- 
Registrar's office and when her thumb 
impression was taken, ‘here she understood 
that what she was doing was placing her 
thumb on a document for mutation purpzses, 
that she does not know the Marathi language, 
the document being in Marathi. In cross- 
examination she says, which seems to be 
untrue, “the Sub-Registrar never examined 
me at any time", She. also says that she 
used‘ to transact business from the purdah. 
Very little is got ‘out of her in cross- 
examination and it is quite apparent from 
-her evidence-and indeed from the evidence 
of all the witnesses that speak to the subject 
that both these women were purdah women, 
that so far as this transaction is concerned, 
nobody saw them and very few of the 
witnesses had ever seen them, and so far 
‘as the attesting witnesses are concerned, 
“they had never seen them and did not 
see them on this occasion. There is nothing 
to suggest that they knew their voice and 
there ‘is nothing to suggest that they could, 
“in any way, identify them. AlN that they 
were going upon is that the son said 
that the women had put the thumb marks 
‘on the document and it is therefore said 
‘that Isri Prosad v. Rai Ganga Prosad 
‘Singh (7) can be used. to support this 
transaction. eE o f . 
Here, however, the &vidence showing that 
‘theson said that the..smother and the 
sister had put their thumtb marks on relate 
to the thumb-marks that were put on the 
document at the Sub-Registrar's office. 
The execution, according to the pleadings, 
was done at. the plaintiff's house and the 
alleged placing of the thumb-marks on the 
body of the document took place, according 
to the plaintiff, there. There are two sets 
-of thumbemarks upon the document taken 
. at different times and made in different 
inks. But that is the least of the difficul- 
ties in the plaintiff's way. ae 
The chief difficulty is that this is one 
of those cases -where even though the fact 
of execution and attestation were established 
this document would still not be binding 
because the mind of the female executanis 
“never moved to the transiciion in question. 
Lord Sumber speaking on behalf of the 
Privy Council in Farid un-Nissa v. Mukhtar 
Ahmad (10) observes at p.” 710 as fol 


(10) 47 A 703 at p. 710; 89 Ind. Gas. #49; A I R 1925 

P O 204; 52 I A 342; 28 O O 338; 20 W N 6A2; 49M L 
` J 758; 42.0 L J 531; 23 AL J 1000: (1935) M W N 918; 
T204 J 656; 30 O W N 357; 28 Bom. L R 193 (PO). 
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lows: 

“The Law of India contains well-known principles 
for the protection of persons who transfer their 
property to their own disadvantage, when they 
have not the usual means of fully understanding 
the nature and effect of what they are doing. In 
this it has only given the special development 
which Indian social usages make necessary, to the 
general rules of English Law, which protect persons 
whose disabilities make them dependent upon or 
subject them to the influence of others, even though 
nothing in the nature of deception or coercion may 
have occurred This is part of the law relating to 
personal capacity to make binding transfers or 
settlements of prcperty of any kind. That the 
instrument here is a wagfnama isa mere accident 
and the general and well-settled law of wakf is not 
in question. The case of an illiterate pardanshin 
lady, denuding herself ofa large proportion of her 
property without professional or independent advice, 
is one on which there is much authority. Indepen- 
dent legal advice is not in itself essential: Kali 
Bakhsh Singh v. Ram Gopal Singh (11). After all, 
advice, if given, might have been bad advice, or 
the settlor might have insisted on disregarding 
it. The real point is, that the disposition made 
must be substantially understood and must really 
be the mental act, as its execution is the physical 
act, of the person who makes it: Wajid Khan v. 
Iwaz Ali Khan (12; Sunitabala Debt v. Dhara- 
sundari Debi (13). The appellant clearly had no 
such advice, nor is it contended that she had. If, 
however, the settlor's freedom and comprehension 
can be otherwise established, or if, as is the res- 


-pondents' case here, the scheme and substance of 


the deed were themselves originally and clearly 
conceived and desired by the settlor, and were then 
substantially embodied in the deed, there would be 
nothing further to be gained by independent advice. 
If the settlor really understands and means to 
make .the transfer, it is not reqaired that some one 
should haye tried to perruade her tothe contrary. 
Again, thè question arises how the state of the 
settlor’s mind is to be proved. That the parties 
to provp. Ñg are the parties set up and rely on 
the deed? igs'clear, They must satisfy the Oourt 
that the deed has been explained to and understood 
by the party thus under disability, eiter before 


` execution, or after it under circumstances which 


establish adoption of it with full knowledge and 
comprehension: Sudisht Lal v. Sheobaratkoer (14), 
Shambati Koeri v. Jago Bibi (15) and Sajjad Hussain 
v. Abid Hussain Khan (16). Further, the whole 
doctrine involves the view that mere execution ‘by 
such a person, although unsccompanied by duress, 
protest or obvious signs of misunderstanding or 
want of comprehension, is in itself no real proof of 
a true understanding mind in the executant. Evi- 


(11) 36 A81; 21 Ind. Oas. 985;41f£ A 23;16 OO 
378;12 A L J 115;18 O W N 282; (1914) M W N1123; 
15 M LT 130; 190 L J172; 1 0 LJ 67; 26 M LJ 121; 
16 Bom, L R 147 (P O). 

(12) 18 C 545; 18 I A 144; 6 Sar. 46 (P 0). 

(13) 470 175 at p. 180; 53 Ind. Cas. 131; AIR 
1919 P O 24; 46 I A 272,37 M LJ 483; 17 A L J 997; 
(1919) M W N 821; 22 Bom. LR1;210WN 297; 11 
U P. LR (P 0;2:P 0). . 
81A 39; 4 Sar, 222(P 0). > 
§; 2314127; 8 Sar. 304; 6 OWN 682 


(16) 34 A 455; 16 Ind. Cas. 197; 39 I A 158; 15 00 
271; 16 C W N 8&9; 23M L J 210;10 AL J 3614; 16 
OLJ 613; 14Bom.L R 1055; 12 MLT 361; (1912) 
M W N 976 (PO. eee, wees 


(14) 7 © 245, 
$C7 
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dence to establish such comprehension is most 
obviously found in proof that the deed was read 
over to the settlor and, where necessary, explained. 
lf it is in a ‘language whioh she does not under- 
stand, it must, of course, be translated, and it is 
to be remembered that the clearness of the meaning 
of the dead will suffer in the process. The extent 
and character of the explanation required must 
depend on the circumstances. Length, intricacy, 
the number and complexity of the dispositions, or 
the unfamiliarity of the subject-matter, are all 
reasons for requiring an increased amount and 
efficiency of explanation, Thus a matter not likely 
to attract the attention of the executant in itself 
ought not to be relied on as binding, unless her 
attenticn has been direstly drawn to it; Sham 
Koer v. Dah Koer(17). So if the deed, as presented 
for execution, differs substantially, either by way 
of addition or of omission, from the scheme and 
details which the intending settlor has previously 
laid down, the discreparcy ought to be clearly point- 
ed out and its nature and effect should be fully 
described, unless, which must be rare, the difference 
is so obvious that even a person in the settlor's 
position must perceive and appreciate it for herself. 
Jf the description and explanation have been partial 
or erroneous, or have not been given at all, the 
question will then arise, as it arises where there 
has been no independent legal advice, whether, 
if proper information had been given, it would 
have afiected the mind of the executant in com- 
pleting the deed. On the other hand, the doctrine 
cannot be pushed so far as to demand the impos- 
sible, The mere declaration by the settlor, sub- 
sequently made, that ehe had not understood what 
aha was doing: obviously is not in itself conclusive. 
It must be a question whether, having regard to 
the proved personality of the settlor, the nature 
of the settlement, the circumstances under which 
it was exectited; and the whole history of the 
- parties, it id reasonably established that the deed 
executed was the free and intelligent act of the 
settlor or nőt.: If the answer is in the affirmative, 


those relying ‘onz'the deed have discharged the -. . 


‘ onus which reststpon them. Of course fraud, 
duress and actual undue influence are separate 
matters.” . 

` Even had this document been read over 
to the wcmen, it would not follow that they 
would be regarded as understanding what 
was in it, and even if they understood 
what was in it, it does not necessarily follow 
that the transaction would be binding upon 
them. (See Kalyan Mal v. Ahmad-ud-Din 
(18) and Peoples Bunk of Northern India, 
Ltd. v. Mian Ghulam Jan (19)). Ina case 
such as the present where the document 
‘is not in the mother language of the 


executant, it would be necessary for tLe. 


“ plaintiff to show that the executant undei- 


(17) 290 664; 291A 132,8 Sar. 280; 6 O WN 
657 (PO). 
(1E) ALR 1934 PO 208; 151 Ind. Cas. 45; 7 RPO 


54; 11 O W N 1081; (1934) A LJ 909;67M LJ 361;- 


40 L W 415; 60 CLJ 128; 38 C WN 1157; 36 Bom. 
LR 981; (1934) M W N 976 PO. 

(19) a I R 1928 P O 276; 176 Ind. Cas. 773; 32 S L R 
917; 11 R P C 73; (1933) O'W N 869; 1938 A L R 726; 
1938 O L R36);4 B R $49 (2); (1938) 2 M L J 902; 
(1938) M W N 1271; (PO). _ 
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stood and not merely heard what was read 
Kwamin Bassayin v. Bendentu IT (20°. 

The fearned trial Judge has relied on 
Padara'th Halwai v. Rim Nain:Upadhia 
(21), Sabitri Thakrain v. F. A. Savi (22) 
and Ganga Pershad Singh v. Ishri Pershad 
Singh (23). Ib is true that the ‘first and 
the last of these cases are under s. 49 of 
the o'd Transfer of Property Act and there 
has be.n a substantial alteration in the 
requiremen's for attestaticn effected by the 
amendments of 1926. The difference, however, 
consists in the fact that now it if sufficient 
if the attesting witnesses though not present 
at tbe time of execution received acknow- 
ledgment of execution from the executant. 
To that extent of course those cases have 
ceased to be good law but apart from, that 
the law then and the law now is the 
same and there is no evidence. here of 
acknowledgment made by the executant to 
the attesting witnesses. Accordingly in 


‘our opinion the Jaw as Jaid down in those 


two Privy Council cases controls this case 
now'as much as it would have before the 
amendment of 1926, the variation brought 
by the amendment not having any apnlica- 
tion to this case. Thelearned trial Judge 
has carefully examined the evidence and 
has, in our opinion, correctly stated the 
law, and we see no reason io. differ from 
It follows, 
therefore, that the appeal fails and is 
dismissed w:tb costs. i , 


D. Apnial dignissed. 
(20) AIR 1937 P O 274; 170 Ind. O3, 423; 10 


RPC&6 (PO. 


(21) 37 A 474; 80 Ind. Gas. 336; AIR 1915 PO 21; 
4214 163;13 A L J 899; 19 0 W N 931; 17 Bom LR 
617; 18 M L T 85; 2 LW 639;29 ML J 159; 20LJ 
165; (1915; M W N 709 (P ©). 

(22) 12 Pat, 359 at p. 399; 115 Ind Cas. l; A IR 1933 
Pat. 306; 14 P LT 1 Sup; 6 RPI, 

« (23) 45 O 748; 45 Ind. Oas 1; AIR19i8 PC 3;45 
IA 94,4 P L W 319; 16 A L J499; 34 M L J545; 27 
8; O WN 697; 20 Bom. LR 587; (1918) 
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PaNDBANG Row anp King, JJ. 
SEORETARY or STATE—APPBLLANT 
versus 
PULLELA RANGASWAML NAIDU AND 
oTHERS—RESPON DENTS j 


Land Improvement Loans Act (XIX of 1893), s. 7 
(i) (e)—Mortgage under—Priority—Ctvtl Procedure 


3 
H68 
Code (Act V of 1908), 5. 80,0 XLI, r. 27 Adab) 
Negligence of legal advisers—Lacuna in case— 
ttional evidence, cannot fill it—Notice under 
8. E0 not given—Point overlooked by legal adviser 
Duty of Court— Point cannot be deemed to have 
een waived, 

‘The mortgage under the 
Loans Act could not be given priority in respect 
of lands other than those for the benefit of which the 
oan was granted. Sankaran Nambudripad v. Rama- 
swami Aiyer (1), followed. [p. 768, col. 2.) 

No additional evidence canbe admitted under 

XLI, r. 97, cl. il) b) to permit the appellant 


Land Improvement 


to fill alacuna in his case, a lacuna which is 


undoubtedly due tothe negligence of his legal 
advisers who conducted the trial in the Court 
below. [p. 769, col. 1.) 

Section £0, Civil Procedure Code, applies to all 
orms of suit, whateverthe relief sought. The 
Section is express, explicit and mandatory end it 
admits ofno implications or exceptions. The suit 
in which s. 80 ie not complied with, is uneus- 
tainable in limine. 

Held, that no inference that the point as regards 
notice must be deemed to have been waived, 
could not be drawn from the mere omission tu 
frame an issue and to put inan application asking 
for an ‘issue on the point. This negligence did not 
seem to have been confined to the Government 
Pleader appearing inthe trial Court but extended 
to the Subordinate Judge himself who neglected 
his plain duty in the matter. It was bis duty to 


“see that a plaint which did ‘not satisfy the pro- 


visions of law was not allowed to proceed further 
so faras the Secretary of State was coneerned. 
The suit, should have been dismissed by him on 
this ground alone inlimine. Bhagchand “Dagadusa 


v Secretary of State (2), referred to. 


1 


©. As. and O. Misc. P. against the preli- 


‘minary decree of the Sub-Judge, Vellore, in 


O. S. No. 58 of 1929. 
The:Government Pleader, for the Appel- 


«dant. 


Messrs. T. R. Arunachalam and K. 
Krishnaswami Iyengar, for the Respondents, 
- Pandrang Row, J.—These arë appeals 
from ‘the preliminary and the fisal decree 
in O.S. No. 58 of 1928 on the file of the 
Subordinate Judge of Vellore. The suit 
was fo: sale of the plaint properties “in 
satisfaction of two mortgages that had been 
executed by defendants Nos. 1 and 2 and 
the undivided deceased father of defen- 
dant No. 3. Defendants Nts. 4 to 6 were 
impleaded as persons claiming to be 
puisne morigagees of one or other cf the 
mortgaged ‘properties, The only contesti- 


ing defendant was defendant No. 4 the- 


Secretary of State for India in Council, 
who had scme cf the properties mortgaged 
in hig favour under the provisions of the 
Land Improvement .Lcans Act. Defen- 
dant No. 7 not only claimed priority in 


‘respect of his mortgage, but also contended 
-that the suit should be dismissed summarily, 
` as- o notice of the suit was given to him 


prior to suit as required by law. For some 
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reason ‘Or other, this objection tothe main- 
tainability of the suit was not made the 
subject-matter of a separate issue and 
the judgment of the learned Subordinate 
Judge is silent on this point. The same 
p-int has been repested in the grounds of 
appeal by the Secretary of Sta'e. Before 
dealing wilh this point ib is necessary 
to consider and decide the other point 
argued in this appeal. The learned Sub- 
ordinate Judge held, following the decision 
reported in Sankaran Nambudripad v. 
Ramaswami Aiyer (1), that the mortgage 
under the Land Improvement Loans Act 
could not be given priority in respect of 
lands other than those for whose benefit 
the loan was granted and hs found that in 
this particular case there was no evidence 
to show that the loan hid been granted 
for the benefit of the mortgageéd properties 
concerned. : 

It has. been argued before us by the 
Government Pleader that the decision 
in Sunkaran Nambudripad v. Ramaswami 
Aiyer (1), should be re-considered, but he 


has not been able to give any reason why 


that decision should be re-considered. No 
other authority has been quoted which is to 
the contrary, and on principle, there is no 
justification for giving priority in respect of 
a mortgage of properties which are not 


“intended to be benefited by the loan.granted 


under the Land Improvement Loans Act, 
We are not, therefore, prepared to dissent 
irom the principle laid down in Sanakaran 


- Nambudripad v. Ramaswami Aiyer (1). 


Then on the question of fact whether the 
properties concerned in this suit in which 
the Secretary of State is interested are 
lands for the benefit of which the loan was 
granted, there is no evidence in support 
of the case put forward by the Secretary 
of State, It is in fact conceded that, as 
the evidence stands, no other finding than 
that arrived at by the learned Subordinate 
Judge is possible. An attempt was there- 
fore made to get additional evidence 
admi'ted io appeal on this point. An 
application for the purpose of admilting 
such evidence in appeal was made in 1937 
though the appeal was one filed m 1931. 
The long delay in making this application 
has not been explained. So far as cl. (1) 
(b), ro 27, O. XLI, Civil Procedure Qode, 
is concerned, there is no justification for 
admitting additional evidence. To admit 
additional evidence under this clause in 
this case would only be to permit the. Secre- 


(1) 41 M 691; 47 Ind. Cas. 301; AIR 1919 Mad. 
590; 34MLI 446; 8L W12; 23 MLT 346, 


1939 


tary of State to fill a lacuna in-his.case, a 
lacuna which ‘ie undoubtedly due to the 
negligence of his. legal adviser who conducte 
ed ‘the trial in the Court below. So far as 
cl.- (1) (a), r. 27 is concerned, it has not 
been made out that the additional evidence 
was really tendered on behalf of the Sacre- 
tary of State when evidence was let in on 
his behalf in the Court below. We are 
therefore unable to find any sufficient reason 
to allow additional evidence to be adduced 
in appeal in this case. The application 
for reception ‘of additional evidence in 
appeal must, therefore, be dismissed with 
costs. 

The only point that remains is whether 
the suit is maintable in the absence of 
a notice under s. 80, Civil- Procedure 
Code. That section clearly provides that 
-notice should be given and that the plaint 
should state that notice has been given. 
In this case the plaint does not contain 
any such statement, and it is not contended 
before us that any notice was actually 
given, and that the omission to make 
mention of the nctice in the plaint was 
due to oversight, This is, therefore, a case 
in which no notice whatever was given 
to the Secretary of State as required by 
s. 80, Civil Procedure Code. As observed 
by their Lordships of the Judicial Qom- 
mittee in Bhagchand Dayadusa v. Secretary 
of State (2), s. 80, Civil Procedure Oode, 
applies to all forms of suit, whatever the 
relief sought. They further observe (at 
‘p. 747*) that “s. 80 is express, explicit and 
mandatory and it admits of no implica- 
‘tions or exceptions.” They further observe 
that the suit which was before them was 
one which on account of non-compliance 
with s. 80, Oivil Procedure Oode, was 
unsustainable in limine. The case before 
us also is exactly a case of the same 
kind; for, the plaint does not even mention 
that notice was given to the Secretary of 
State of the suit claim. 

It is, however, argued before us on 
behalf of the plaintifiserespondents that 
the point as regards notice-must be deemed 
‘to have been ‘waived in the Oourt below 
on behalf of the Secretary of State. This 
inference ‘is sought to be drawn from the 
mere omission to frame an issue and to 
put in an application asking for an issue 


(2) 51 B 725; 104 Ind. Oas. 257; A IR 1927P 0 


176; 54 IA 338 53 M LJ 8l; 25 ALJ 641; 29- 


Bom. LR 1227; (1927)M W N 561; 46 O L J 
76; 1 Luck. Oas. 291; 32 O W N6l; 26 L W 809 


(Po) 
*Page of 51 B.—[ld.] 
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on the point. We do not think that in 
the circumstances of the case such an 
inference can be fairly drawn. The omission 
seems to have bean on a par with the 
omission to adduce evidence which was 
obviously necessary and which was ready 
to hand, such as the order of the Director 
of Industries which was necessary to support 
the case put forward on behalf of the 
Secretary of State, which was nevertheless 
not tendered in evidence till pernaps it 
was too late. In any case, negligence is 
more likely to have been the cause of 
the omission to frame an issue on the 
point of want of notice and the omission 
to make any application regarding ib. 
This negligence does not seem to have 
been confined to the Government Pleader 
appearing ia the trial Court but seems to 
have extended to the learned Subordinate 
Judge himself who neglected his plain duty 
in the matter. It was his duty tosea that 
a plaint which did not satisfy the provi- 
sions of law was not allowed to proceed 
further so far as the Secretary of State 
was concerned. The suit should have 
been dismissed by him on this ground 
alone in limine against defendant No. 7. 
We are unable to accept the conteation 
that there was any waiverin thiscase. The 
suit was throughout resisted by the Secretary 
of State and it is impossible to believe that 
there would have been any deliberate 
waiver on his behalf of a defence waich 
was sufficient to non suit the plaintiff. 
Waiver being out of the question, the non- 


maintainability of the suit as against 
‘defendant No. 7 is patent. The suit ‘should 
have been dismissed in limine so far as 


defendant No. 7, that is the appellant in 
this appeal, was concerned, on the ground 
that the suit is proh.bited by the provi- 
sions of s. 80, Civil Procedure Code. The 
appeals are, therefore, allowed and the suit 
is dismissed as against defendant No. 7 
with costs in Appeal N>. 464 of 1931 
(which is the main appeal from the 
preliminary décree in the case).in this Court 
and in the Oourt below. . 


N.-D. Appeal allowed, 


pi 
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a PRIVY COUNCIL 
i Appeal from the Supreme Ovurt of’ 
the Island of Ceylon 
February 21, 1939 
Logp ALNESS, Lcep ROMER AND 
Py Lorp PCRTEB . 
‘SIMON CHRISTOPHER JAYAWARDENE 
—APPELLANT 
` versus 
ALFRED CHRISTY JAYAWARDENE 
_ AND oTHERS—ReEsPonpENTS 
: Wilk—Executor-—Passing of property from ege- 
cutor to devisee, whether breach of covenant not to 
assign—Executor himself being a devisee, whether 
makes any difference—Lease in favour of testator 
providing that interest in lease could not be trans- 
. Jerred without lessor's consent—Testator under will 


. giving property including interest in lease to son: 


. and appointing him executor—Disposition, whether 
conatitutes breach of covenant—Gifi—V alidity—Gift 
of lease in contravention of its conditions—Lessor 

‘declaring gift invalid as made without hia consent — 
i not legally cancelled by lessee— Property held, 
did not pass to donee under gift-deed—Deed—Can- 
cellation—Lease disposed of contrary to its terms-— 

` Disposition avoided by lessor—Lessee of his executor, 
af must bring action for cancelling disposition. 

An executor takes property not for himeelf, 

_ but for the devisee under the will which appoints 

him executor, and the passing of the property 
through the executor to the devisee is no breach 

. of covenant contained in a lease not to assign 

< since his function isto transfer the lease to some 

. devises even if that devisee be himself. [p, 773, col. 
2 


A lease was granted toa person not simpliciter 
but including his heirs, executors, administratore 
< and permitted assigns. If contained a clause that 
. the lessee could not sell, donate, mortgage or other- 
“wise dispose of or deal with thé interest without 
theconsent of the lessor. The lessee by his will 
- gave all his property including the lease to one of 
his suns and also appointed him executor of the 
will, On the death of the lessee, the name of the 
executor was recorded in the Government records 


‘ as the ‘substituted lessee andthe lessor accepted 


_ + Bilt. 


the rent from him: : 
Held, thatthe disposition of the lease by the 
. will did not constitute a breach of covenant not 
to assign asthe executor being in terms one of the 
lessees was as much entitled to hold the lease as 
a permitted assign. Even assuming that the deVice 
was in breach of the covenant, the lessor must 
be deemed to have waived the forfeiture as the 
name of the executor was recorded as a lessee and 
rent accepted from him by the lessor, 

A lease of Government land tontained the fol- 
lowing covenant:—"The lessee shall not sub-let, sell, 
donate, mortgage, or otherwise dispose of or deal 
with his interest in this lease, or any portion 

. thereof, without the written consent of the lessor, 
. and every such sub-lease, sale, donation, or morte 
gage, without such consent, shall be absolutely 
void." The lessee wished to make a deed of giit 
of the whole of his properties to his four sons 
and amongst those properties he desired to include 
the Crown lease, Accordingly he wrote the Govern- 


ment Agent asking that permission to assign might ` 


be granted. Without waiting for the permission 
to be obtained, however, he executed four deeds of 
i These deeds included the Government lease 
amongst the properties given. The Government 
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Agent asked the lessee to be furnished with a draf 
of the proposed deed and laid down certain con 
ditions upon which alone permission would bt 
granted. The lessee having failed ultimately t+ 
obtain the necessary consent, the caused four deedt 
of cancellation to be prepared and apparently è 
draft copy was sent to the Government Agent. 
Finally the Agent returned the draft copy anc 
wrote to the lessee that the gift deeds previously 
executed were invalid as the consent of the 
Government was not obtained. The gift deede 
were, however, never in fact cancelled : 

‘Held, that the Government having avoided the 
attempted gifts, those donations were void andl 
did not operate as a valid assignment of the 
lessee’s interest in the lease. No property, there- 
fore, passed to the donees under the deeds though» 
they were not legally cancelled, 

Cass-law referred to.] i 

t is truethat d fidei commissum properly con- 
stituted and accepted cannot be revoked and it is 
no doubt also true that a solemnly executedand 
duly registered instrument must stand until set 
aside by a competent Oourt. Breytenbach -v. 
Frankel (4) and Seysa v. Mohideen (8), referred to. 
Lp. 774, col. 1.) 

Where, however, a lease has been disposed of 
contrary to the terms contained in it, and that 
disposition is void or has been avoided by a 
landlord, there is no room for the application of 
such a doctrine, even in the case of a sale or 
other disposition for value, much less where the 
disposition is a gift. Since the choice in such a 
case, of avoiding the disposition is with the lessor 
and not with the lessee or hie executor, it cannot 
be said that the lessee or his executor must 

ee an action to get the disposition declared 
-void, |. 5 
. _ Messrs. H.S. P. Hallett. K.C, and Stephen 
.Chapman, ior ihe Appellant. 

. _ Messrs. L. De Silva, K. C. and Kenelm 
Pree dy, for the Respondents. dies g 

_ Lord Porter.—The appellant in this 
„action, who was also the plaintiff, is one 
of the sons of the late J. V. G. A. W, 
Jayawardene, Gate Mudaliyar. The first 
three repondents are also his sons. 

The deceased man was apparently a 
considerable Jandowner in the Island of 
Ceylon, and amongst his other properties 
was tenant under the Orown by an 
indenture No, 29 executed on October 29, 
1919, and on February 23, 1920, by the 
respective Parties, of a ceriain allotment 
of Crown land called Kajugahaudumuli- 
leduwa,  Kajugahaudumullelanda and 
Galagodakele in Maggon Badda, Kulutara 
Totamune and Hladuwa village, Iddagoda 


Pattu, Pasdun Korale West, Kalutara 
District, Western Province. 
The lease was entered into by the 


Governor of Ceylon on behalf on the Crown 
as lessor on the one part and by the deceas- 
ed man as lessee (an expression which 
was stated to include bis heirs, executors, 


administrators and permitted assigns) of 
the other part. 
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The estute-wis to be held in perpetuity 
subject to the covenants and -general 
provisions contained in the lease, ` 

The covenants contained provisions for 
clearing and planting, paying rent, and the 
Non-erection of buildings on the land. The 
tenth covenant must be set out in full, 
It read:— 

“The Lessee and his aforewritten shall not 
sub-let, sell, donate, mortgage, or otherwise dispose 
of or deal with his interest in this Lease, or 
any person thereof, without the written consent of 
the Lessor, and every such sub-lease, sale, donation, 
or ortgake, without such consent, shall be absolutely 
void.” | 
_ The second general provision was also 
important, and is as follows; — 


“That if any rent hereby reserved shall remain 
unpaid and in arrear for the space of more than 
one year after the time hereby appointed for payment 


thereof, whether the same shall have been lawfully. 


demanded or not, or if any breach shall be com- 
mitted by the Lessee of any of the Covenants herein 
on the Lessee's part contained, or if the Lessee 
shall abandon or cease to cultivate the said land 
in manner provided in Part IV of this lease, or if 
the Lessee shall become bankrupt or compound 
with his creditors or if thesaid land or the interests 
of the Lessee or his aforewritten be sold in execution 
of @ decree against him or his aforewritien, then, 
and in any of the said cases, thig demise and the 
Privileges hereby reserved, together with these pre- 
sents, shall forthwith cease and determine, and the 
Lessor, his agent or agents, may thereupon enter 
into and upon the said land and premises, or any 
part thereof in the name of the whole, and the 
same have, re-possess and enjoy as in his 
former estate, and the said land and premises shall 
. forthwith revert to the Crown, without any claim 
on the partofthe Lessee or his aforewritten against 
-the Lessor for Compensation on account of any 
‘improvements or otherwise howsoever," 


The deceased man took possession under 
‘the lease and continued in possession until 
bis death on January 19, 1930. 

Meanwhile, in May, 1927, he was for 
Some reason anxious to make a deed of 
gift of the whole or at any rate a large 

_ portion of his properties to his four sons 
in equal shares, and amongst those pro- 

` +perties he desired to include the Crown 
lease. 

Accordingly he wrote on May 16, 1927, 
to the Assistant Government Agent 
asking that permission gai | Salata 
granted. Without wai 
‘ Mission to be obtained 
four: deeds of gift 
- 30, 1927, givin 
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recited that his father had applied for 
and obtained the written consent of the 
Governor, whereas the other three recited 
only that he had applied for such consent. 

The Government Agent did not reply 
until July 27, 1927, when he asked to be 
furnished with a draft of the proposed 
deed and laid down certain conditions 
upon which alone permission would be 
granted. He ended by saying that the 
donee should understand that the 
lease was liable to cancellation for any 
default. The deceased man did not comply 
with the Government requirements but 
endeavoured, without success, to persuade 
the Government authorities that. the deed 
was in order, When he failed in this 
attempt, he caused four deeds of cancel- 
lation to be prepared and apparently a 
draft copy was sent to the Government | 
Agent. Finally on March 8, 1928, the 
Agent returned the draft copy and wrote 
in the following terms:— 

yee the honour to return the draft deed of 
cancellation and to inform you that the deed of gift 
already executed of your own accord is invalid 
by reason of Government Consent not having been 
given thereto. If you are legally advised _that 
cancellation is necessary, no question of obtaining 
Government Consent arises. 
Fam, Sir, 
Your obedient Servant, 
(Signed) E. T. Dyson, 

Assistant Government Agent,” 

The deeds were neverin fact cancelled, 
but at the bottom of this letter is to be 
found the words, “Deed of Gift invalid. 
Son heir under the Will,” but there is no 
evidence as to the hand by which these 
words were penned, and their Lordships 
can derive no assistance from them. 

On October 23, however, of the same 
year, the deceased man made his will, 
«leaving all his property, save for a gift 
of Ra. 3,000 to his grand-daughter, to the 
appellant, whom he also appointed his 
executor, 

After the death of his father the appel- ~ 
lant's name was entered in the Register 

z Hament lands leased in 
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the Government rent, but that after he 
was dispossessed, he could not pay the 
entire rent and the respundents made certain 
payments, but there is no evidence that 
the Government accepted them as tenants. 
Indeed the payments were credited in the 
Government books to the account of the 
appellant as substituted lessee. 

“The respondents did not give evidence. 
Whether the appellant accepted the deed cf 
gift or not, is not clear—probsably he did, as 
he said in crosssexamination, “I gota gift 
ef one-fourth share of this land. J was 
present when all the gifts were made. I 
signed as a witness to deed No, 178." 
This last-mentioned deed was that giving 
a one-fourth share to one of his brothers. 

The plaintiff having been dispossessed 
in this way, brought the present action 
against the first three respondents claiming 
a declaration of title, that the three res- 
pondents be ejected and the appellant 
quieted in possession, damages, and an 
injunction. Inasmuch as the premises were 
held on a lease from the Crown, he made 
the fourth respondent a party to the action, 
bat claimed no relief against bim. f 

_ His case was that no consent had been 
‘given to'the disposition of the estate and 
that the purported gift passed no property 
either to himself of any of his brothers, 
because -by the terms of cl. 10 of the lease 
‘any disposition of the property without 
ae consent of: the Crown was absolutely 
‘¥old, ` : 

- Im answer the first three. respondents 
pleaded the four gifts which they said 

‘were subject in each case to a fidei 
-commissum in favour of their children, or, 
in default, in favour of the lawful heirs 
of each of the donees; acknowledged that 
.the appellant was entitled toa one-fourth 
-Share; pleaded the covenant in the deeds 
of gift by the donor that he had full 
authority to donate the estates thereby 
given and would warrant and defend the 
-game to the donees; and pleaded that the 
` appellant, as claiming under the deceased 
. testator, was bound 


8, 6. AvawaitpiNe v. à, 0, JAYAWaARDENE (P.O) 
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whether at any rate the appellant was 
estopped from denying that it had. 

The District Judge who heard the case 
in the first instance gave judgment in 
favour of the appellant, but was reversed 
by the Supreme Court by judgment, dated 
December 4, 1936. 

The appellant has appealed against this 
decree to His Majesty in Council. EN 

The Crown took no part in eitker of the 
Courts in Ceylcn, but have attended their 
Lordships’ Board in order to preserve 
their rights in cese it should be teld that 
the appellant was in the wrong and in 
order to give any assistance which they 
were able. , 

These being the facts, the first question to 
be determined is whether the purported deéds 


‘of gift of this land pass any property or 


not. The anawer to this question depends 
upon the terms and effect of cl. 10 of the 
lease. 

It is not necessary in construing the 
clause to determine precisely the limits 
of the acts prohibited by exch word of the 
clause. Admittedly the gifts to the sons 
were donations. No written consent to 
a donation was‘ obtained and donations 
are probibited without the written consent 
of the lessor. Without such consent the 
clause declares every donation to. be 


been granted upon the terms . that if 
certain conditions. are not fulfilled or are 
broken, it shall be “void” or “utterly void” 


or “null and void to all intents and 


purposes,’ it has been held that upon a 
failure by the tentant to fulfil the ccn> 
ditions, the leases are not ipso facto void 
but are only voidable at the option of 
the lessor. The principle is explained in 
Davenport v. Reg. (1) and the cases 
quoted therein in reference to English Law, 
and a Similar principle is to be found in 
Roman Dutch Law. See Fernando v., 


` Fernando (2), and Silva v. Mohamudu (3), 


and Breytenbach v. Frankel 
a. It is to be observed 
it is the lease which is 
not, a8 in the present 
the lease, but their 


win yp ma amin in r? 
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For these reasons their Lordships will 
aumbly advise His Majesty that the appeal 
Bibo allowed, the decree ani judgment of the 
Supreme Ocurt sot aside and the judgment 
of the District Judge restored. The first 
M&hree respondents must pay the appailaat’s 
«osts of the hearing in the Supreme Oourt 
«and before their Lordships’ Board. 


s, Appeal allowed. 

Solicitor for the Appellant:—Mr, 0. A. 
Cayley. i 

Solicitor for the Respondents :—Mr. 


Burchells, 


MADRAS HIGH COURT 
Second Appeal No. 1302 of 1932 
March 18, 1937 
VENKATARAMANA Rao, J. 
THEKKE VEETTIL MAKKAM AMMA 
AND OTJERS— Å PPRLLANTS 
versus 
THEKKE VEETIL KUNHI KALAPPA 
KURUP AND OTHERS — RESPONDENTS 

Malabar Law—Karnavan—Powers of—Mainten- 
ance grant in favour of junior members, if can 
be made—Such arrangements, when can be altered 
—Maintenance grant in favour of person to be 
born included as one entity—Validity—Such grant, 
if can be revised—Asaignment of right to redeem 
by way of melcharth—When can be attacked—Assign- 
ment to member in lieu of maintenance with 
right to redeem—Validity. 

It is open to akarnavan of the Malabar Tarwad 
to make grants of land in lieu of maintenance to 
the junior members of the tarwad and any such 
maintenance arrangement entered into by the kar- 
navan in favour of a junior member ora group 
of members constituting a tavazhiis binding on 
the succeeding karnavan and cannot be set aside 
except for a good cause. It is open to him, having 
regardto the circumstances then existing, to sub- 
stitute some other suitable arrangement. But 
until that is done, he cannot interfere with it. 
Hamaswami Pattar v. Gopalan (1) and Sara Umma 
v. Kunhammad (2), relied on. [p. 776, col. 2.] 

Allotment can be made in favour of the tavaszhi 
as such, that is, for existing members and also 
for members to be born treating it as entity. The 
objection that it is not possible to predicate 
the number of members a tavazhi may consist, and 
the allotment may be more than necessary or not 
pe adequate for the maintenance of the members 
for all time to come is not tenable when the law is 
that these maintenance arrangements ‘are capable of 
reviein by the karnavan and it is also open 
to the tavazhi to seek an enhancement according 
to changed circumstances, The arrangement will be 
treated as binding until a case is made out for 
revision or alteration. [p. 778, col. L] 

If in the exercise of his discretion a karnavan 
makes provision for the maintenance of a tavazhi, 
it cannot be assailed by the eucceeding karnavan 
on the ground that it may not have been necessary 
at that time. Kunhahomad v, Sara Umma (5), relied 
on, [p. 778, col. 2,1 
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If the assignment by akarnavan had been in favour 
of a stranger by way of a melcharth, possibly itmay 
be open to objection thata karnavan, by assigning 
away the right to redeem long before the period 
of redemption, would not be acting prudently in 
the interest of tarwad and would be unnecessarily 
fettering the exercise of the discretion of the 
succeeding karnavan who at tha time of the expiry 
of the period, should take the circumstances then 
existing as to the desirability of granting mel- 
charth; but, ifby means of a family arrangement, 
the said property is allotted toa member in lieu 
of maintenance subject to the burden thereon, there 
is nothing in law to preclude him from empowering 
that particular member to discharge that burden 
and enjoy the land. [ibid,] 

S. A. against the decree of the Dis- 
trict Court, North Malabar, in A. 8. No. 410 
of 1930. 

Messrs. 0O. T. G. Nambiar and C. Goundan, 
for the Appellants. 

Messrs. B. Sitırama Rao and A. Achutan 
Nambiar, for the Respondents. 

Judgment.—This second appeal arises 
out of a suit for redemption of a kanom exe- 
cuted in favour of the assignor of defen- 
dants Nos. 1 and 2 in or about 1913 by the 
then karnavan of a tarwad known as 
Thekkevetti Tarwad. Plaintiffs Nos. 1 and 2 
are the respective heads of their tavazhies 
which are branches of the same tarwad. 
Defendants Nos. 1 and 2 also belong to the 
same tarwad. Theright of redemption is 
claimed by plaintiffs Nos. 1 and 2 under two 
karars executed by the karnavan of the 
tarwud, Ex. O dated August 5, 116, in 
favour of plaintiff No. 1’s branch and Ex. B 
dated November 7, 1916, in favour of 
plaintiff No. 2’s branch. The said karars 
purport to be assignments of land in lien of 
maintenance of the members forming the 
said tavazhies. There ware several items 
of land assigned under the said karars and 
one of the ssid items assigned to each was 
half a share in the land which forms the 
subject-matter of this suit. On the dates 
of the said karars, the said land was sub- 
ject to a kanom in favour of one Alup- 
A dated August i8, 1913. 
The kanom was for a period of 12 years 
and the propatty was liable to be redeemed 
thereafter. Tne assignees under the said 
karar were given the power to enjoy the 
land after redemption of ths same by pay- 
ing the amount due to the kanomdar. The 
karnavan who executed tha said karar 
was one Kuohambu Kurup. He is dead 
and defendant No.8 was the karnavan on 
the date of the said suit. This action was 
resisted mainly by defendants Nos. Land 2. 
They base theirclaim under a document 
Ex. 3 dated June 29, 1926, which pur- 
ports to be a kanom for a sum of 
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kanom. in favour of Aluppukaye whose 
assignees defendants Nos. 1 and 2 were but 
also of another: kanom dated November 3, 
1924. executed-in favour of defendant No. 2 
by defendant No. 8. The said kanom hap- 
pened to be executed under- the following 
circumstances. ° . 

Some cf the members of the 
obtained'a decree in O. S. No. 416 
on -the file of the Additional 
Munsif’s Court of. Tellicherry for arrears 
of maintenance, and jn execution of that 
decree, the suit property was attached. To 
satisfy the aitachment, the karnaran ob- 
tained leave of the Court to mortgage the 
said property: in pursuance of the sance 
tion obtained from the Court, the karnavan 
borrowed a sum of Rs. 782 and executed 
Ex. 2. So, the amount for which Ex. 3 
was executed was made up of the amounts 
due under Ex. A and Ex. 2. Therefore 
the c:ntention of defendants Nos. 1 and 2 
is that.as there has been a fresh kanom exe- 
cuted by the karnavan, it is no longer open 
t6.the plaintiffs to insist upon redemption 
of the kanom which is no longer in exist- 
ence. Another contention was also ad- 
vanced, 114. that the inclusion of the suit 
property in the two karars executed in 
favour of the plaintiff was in excess of the 
powers of the then karnavan, and defen- 
dant No. 8, his successor, was not bound by 
such an inclusion, and that he had there- 
fore every right to deal with it. Both 
the lower Courts gave effect to this con- 
tention and also held that Ex. 2 waa 
binding on the plaintiffs, and defendant 
No. 8 was ecmpetent to grant renewal in 
‘favour of defendants Nos. 1 and 2 and the 
ay for redemption is therefore not sustain- 
able. 

Mr. Nambiyar’s main contention is that 
it is perfectly competent to Kumhambt 
Kurup, the then karnaran, who executed 
the karars in favour of the plaintiffs to 
make an assignment of the suit land in 
their favour and to enable them to redeem 
the land for the purpose of enjoying the 
land for their maintenance, that Exs. 2 
and 3 being in derogation of the rights 
conferred on them is not binding on the 
plaintiffs, and in any event, Ex. 3 is not 
binding on the plaintiffs and that the 
plaintifs must be ailowd to redeem the 
property on payment of the amount due 
under Exe. A and 2. This last contention 
should, in my opinion, prevail. No valid 
ground of attack .was made against Ex. 2 
and in the memo of grounds of appeal, no 


tarwad 
of 1920 
District 
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objection regarding its invalidity was 
raised. It is not, therefore, Open to Mr. 
Nambiyarto assail it before me. 1 there- 
fore proceed on the assumption that Ex. 2 
is valid. ee 
But the question remains -whether 
Ex. 3 is valid and’ binding on the- plain- 
tiffs. If the plaintiff's right under Exs. O 
and B to redeem the kanom of Aluppukaye 
is valid, it follows that Ex. 3 cannot 
stand, and this position is not challenged 
by Mr Sitarama Rao on behalf of defen- 
dants Nos. 1 and 2.. The question therefore 
is was Kunhambu Kurup who executed the 
said karars within his right in including 
the suit property in the said karars and 
was he competent to confer on the plain- 
tiffs the power to redeem the kanom of 
Aluppukave? The argument of Mr. Sita- 
rama Rao on behalf, of defendants Nos. 1 
and 2 may be stated thus: the assignment 
of lands was in favour of specific members 
of the tarwad, that the inclusion of the suit 
item was not necessary having regard to 
the amount that was fixed for maintenance 
for each member, that the suit item was 
only included and intended to be for the 
purpose of maintenance for future members 
of the tavazhi, that it was not competent 
to a karnavan of a tarwad to make a grant 
for future born members of the tavazht, 
that the grant of the suit item was an 
independent and separable transaction and 
it is open to the succeeding karnavan to 
ignore it, and further the power of redemp- 
tion conferred on tke assignee was in the 
nature of a melcharth long before the 
period of redemption arrived and invalid 
and illegal. It is well settled, and it is 
not disputed, that itis open to a karnavan 
of the Malabar Tarwad to make grants of 
land in lieu of maintenance to the junior 
members of the tarwad and that any such 
maintenance arrangement entered into by 
the karnavan in favour of a junior mem- 
ber or a group of members constituting a 
tavazhi is binding on the succeediug kar- 
vinen and cannot ba səb aside except for 
a good cause. It is open to him, having 
regard to the circamstances then existing, 
to substitute some other suitable arrange- 
ment. But until that is done, he cannot 
interfere with it: Ramaswami Pattar v. 
Gopalan (1) and Sara Umma v. Kunhammad 


It is not suggested in this case that the 
: A) 32 ML J 97; 37 Ind. Oas. 659; A I R 1917 Mad. 

(2) 33 L W 584; 94 Ind. Cas. 508; A I R 1928 
Mad. 810, 
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maintenance arrahgment entered into by 
Kuthambu was not ‘bona: fide or proper at 
the date‘of the said karars. Whatis sug- 
gested.is that the inclusion of the suit item 
was unnecessary having regard to the then 
existing circumstances as being a provision 
for allotment for future born members. 
To test the soundness of the argument, it 
is necessary to examine the document to 
find out what the substance of the trans- 
action is. The relevant portion of Ex. C 
tins thus: (It may be noted that the con- 
tents of Ex. B are similar): 

- “Ag you are now prepared to institute suit 
against me for the maintenance due to you from 
our*common Thekke Veetil Tarward, to avoid 
such litigation and for the welfare of the tarwad, 
and for the protection of the tavazht, lands and 
parambas mentioned as Items Nos. 1 to 12 in the 
schedule hereunder and one-half of land. Item 
No. 13, which have the claim value of Rs. 1,000 
have, on account of the liability of the tarwad, been 
hereby given possession of to you, out of the tarwad 
properties for your maintenance and that of the 
descendants that may be born to the female 
members, hereafter jn order that you shall hold 
in possession Items Nos. 1 to 12 from this day and 
Item No. 13 after the expiry of the kanom period 
Ic has been settled that, after the expiry 
of the kanom demise, you shall pay Rs 561-4-9, 
one-half of the aforesaid kanom amount and utilize 
one-half of the said waram, viz. 350 edangalies 
of paddy in meeting the maintenance expenses of 
the member of your tavazhi.” 


It will thus be seen that this arrange- 
ment was entered into to avoid litigation 
and intended for the protection of the 
tarwad. The property that was assigned 
was 13 items of land including the snit 
item. It was elicited in the evidence that 
12 items were capable of yielding Rs 57 
and it worked out at Rs. 4-12-0 per head 
for the 12 members in whose favour 
Ex. O was assigned and that Items Nos. 1 
to 12 were therefore sufficient for the 
maintenance allotment of the said branch. 
It may be seen that so far as the second 
branch is concerned, it consisted of 19 
members. As I understand the document, 
the provision for maintenance was intended 
to be msde for the tzvazht as a whole, 
members then existing and members to be 
born and that Item No. 13 was not intended 
specifically for future. born members. The 
entire allotment must be taken as one 
allotment for all the members of the tavazhi. 
Therefore the argument that Item No. 13 
was intended only for the future born 
members is not borne out by the document 
itself. It is contended that it is not open 
to a karnavan to provide for the tavazhi 
as such, because the tavazht is capable 
of being increased by birth of future 
members and they will not be bound by 
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any allotment as not being parties to the 
document, and further it may be fettering 
the exercise of the discretion of a succeeding 
karnavan by any such allotment, because 
it will not be possible to know the increase 
in the members of the tavazhi. There 
dces not seem to be any specific authority 
in favour of this view which Mr. Sitarama 
Rao contends for, but at any rate, there 
are indications in some of the decided 
cases that it may be competent to make 
such a provision. In Kelu Achan v. Lakshmi 
Nethyar Ammal, 18 Ind. Oas. 234 (3) 
dealing with a karar in that case, Sundats 
Iyer, J observes at p. 235*: 

“There was no contract between the karnavan 
and plaintiff No. 1's mother as representing her 
branch of the tarwad. It cannot, therefore, be said 
that the karar was binding on the tavazhi of the 
plaintifis as such until properly set aside.” 

In Pattu Neithier Amma v. Thazatha 
Dharaman Achan, 21 Ind. Oas. 755 (4) 
dealing also with a karar in that case, their 
Lordships observe thus at p. 7567 : 

“There is no provision in the body of the document 
showing any fixed amount in kind or money as 
payable to the tavazhi. It will be seen that what 
is paid is in terms stated to be for the mainten- 
ance of five persons only, that is plaintiffs Nos, 1 
to 5; nothing is said about those who may become 
members of the tarwad by birth who are clearly 
entitled to maintenance. No obligation is implied 
on plaintiffs Nos. 1 to 5 to maintain them out for 
their allowance.” 


In Kunhahomad v. Sara Umma (5) 
Phillips, J. made the following observation 
at p. 122ł : 

“Both the lower Oourts have found that the 
karar was merely an allotment for the mainten- 
ance of the members of the tavazki who were 
alive at its date, This would be a rather curious 
position in a Malabar tavazhi of this size, because 
a large number of the members are adult women 
and it may be ordinarily expected that children 
would be born shortly after the date of the karar, 
and it ie unreasonable to conclude that after-born 
children ‘are intended to be deprived of the benefits 
ef thie karar unless it is so stated. It must be 
remembered that at the time when this karar was 
entered into, there had been disputes and litigation 
in the tarwad and the allotments for the maintenance 
were made in settlement of those disputes, and 
therefore it is unlikely that intention of those 
parties was that this settlement should be subject 
to modification immediately other members were 
born. Here, we have recitala in the document 
which show clearly that the allotment was made to 
the tavaghi as such which would include not only 
the members then alive but also members born 
thereafter.” 


(8) 18 Ind. Cas. 234. 

(4) 21 Ind, Cas. 755. 

(5) 49M L J121; 90Ind. Cas 849; A IR 1995 
Mad, 1156. 


* Page of 18 Ind Oas.—{Ed.| 
+ Page of 21 Ind. Oas.— [Hd] 
t Page of 49 M L J.—Ed.] 
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On appeal from his judgment their 
Lordships Waller andMadhavan Nair, JJ. 
in Sara Ummo v. Kunhammad (2) took a 
different view as regards the construction of 
the document but did not dissent from the 
view expressed by Phillips, J. that allot- 
ment can be made in favour <f the tavazghi 
as such, that is for existing members and 
also for members to be born. No doubt 
they are all cases in which if was found on 
a construction of tre document that the 
allotment was made in favour of specific 
existing members; but at any rate, those 
gases seem to contemplate the possibility 
of such an allotment being made and that 
it will not be in excess of the powers of a 
karnavan as such. Nothing has’ been 
shown to’ me why a tavazhi should not be 
treated ae an entity and provision be made 
as such for it. Theonly objection indicated 
is that it is not possible to predicate the 
number cf members a tavazhi may consist, 
and the allotment may be more than neces- 
sary or not be adequate for the maintenance 
of the members forall time tocome. If 
the law is that these maintenance arrange- 
ments are capable of revision by the karna- 
van and it is:also open to the tavazhi to seek 
an evhancement according to changed 
circumstancés, I do not see any force in the 
said objection. The arrangement will be 
treated as binding until a case is made out 
for revision or alteration. However it is 
unnecessary to rest any decision on this 
ground, as even treating the assignment 
as one intended to be in favour of only 
the existing members, the inclusion of 
Item No. 13 cannot be considered to ba 
an act done by the Karnavan in excess of 
his powers. , Woat was contemplated by 
the parties was that the as:ignees should 
have the income from all the3e 13 items 
and for the first 8 years they- should ba 
content with the income from 12° items 
and . thereafter after redeeming toe said 
kanom, they should enjoy also the income 
from Item No. 13. ' 

It is not suggested that the'addition of 
the..income derivable from [tem No. 13 
would in any way make ihe rate of main- 
tenance exceseive; on ths other hand, it 
appears from the evideace of the present 
karnavan that the proper maintenance for 
each member would be Rs. 5 or 8 per 
month. No doubt plaintiff No. l in his 
deposition .stated that at thé time the 
arrangement was entered into, Rs. 4-12-0 
was taken asthe basis of calculation. Ib 
may be so, but there is nothing improper 
for a karnavan to safeguard the possible 
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decrease in the rate intended to be provided 
for having regard to the bad seasons by - 
including also [tem No. 13. It would seem 
to me proper and prudent on: the part of a 
karnavan to make sucha provision and if 
in the exercise of his discretion a karnavan 
does 80, it cannot be assailed by the succeed- ` 
ing karnavan that it may not have been 
necessary at that time. The question in 
all these cases is as pointed out by 
Kumaraswami Sastri, J. in Hhkkanath. 
Hacharaunni Valia Kaimal v. Manakat (6) 
at p. 430, was the transaction at the time 
it was entered into bona fide, proper and 
prudent? Therefore having regard to all 
the surrounding circumstanceson the date of 
the karars, the inclusion of Item No. 13° 
was certainly withia the competence of the. 
karnavan and no valid reason has been 
assigued against its inclusion. Again, it 
is not cpen to a succeeding karnavan with- 
out upsetting the arrangement as a whole 
to withdraw a portion of the land allotted. 
It may be open to him to revise the entire 
arrangement and substitute some other 
arrangement but he has not chosen to do 
so. However, as I have said, there ig 
nothing unreasonable in also allotting 
[tem No. 13 for maintenance. Tnerefore the 
view of the lower Court in this behalf is 
unsound and cannot stand. 

It remains to notice the other argument 
of Mr. Sitarama Rao whether it was 
competent to the karnavan to empower 
the plaintiffs to redeem the kanom long 
before the period arrived. If the assign- 
ment had been in favour of a stranger by 
way of a melcharth, possibly it may be 
open to objection that a karnavan, by 
assigning away the right to redeem long 
bafore the period of redemption, would not 
be acting prudeatly in the interest of 
tarwad and would be unnecessarily fetter- 


“ing the exercise of the discretion of the 


sucesediag karnavan who as the time of 
the expiry of the period, should taks tne 
circumstances then eXisting as. to the 
desirability of granting a melcharth; but, 
if by məans of afamuy arrangement, the 
said property is allotted to a member in 
lieu of maintenance subject to the burden 
thereon, there is nothing in law to preclude 
him from empowering that particular 
member to discharge that burden and enjoy 
the land. Mr. Sitarama ao frankly confesses 
that thereis no authority in support of tha 
view that it would be in excess of the -powerg 
of the karnavan to do so. Therefore 


4 (6) 33 M 436 at p. 438; 5 Ind. Oas. 774; 20 MLJ 
44, 
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f the allotment of liem No. 13 cannot 
Je. interfered with and the plaintiffs have 
zot a valid right to redeem the.kanom 
of Aluppukayé, Ex. 3 cannot stand; but 
—it is open to the plaintiffs to redeem only 
whe Aluppukayie’s kanom; they are also 
bound to redeem the kanom in favour of 
defendant No. 2 created by Ex. 2. 

' { therefore set aside the decree of the 
learned District Judge and give leave to 
the plaintiffs to redeem the suit properties 
on payment of the amount due under the 
kanom in favcur of Aluppukaye and also 
under Ex.2. In the circumstances, I direct 
each party to bear his own costs in this 
second appeal and in the Oouris below. 
The amount which has been agreed that 
the plaintiff should pay for redeeming the 
land is Rs. 2,039-14-10. Time for redemp- 
tion is six months from this date. 


N.-D. Decree set aside. 


BOMBAY HIGH COURT 
First Appeal No. 145 of 1937 
September 16, 1938 
Wassoopew AND SEN, Jd. 
G. N. ASUNDI—RecaiveR—A PPELLANT 
versus 
VIRAPPA ANDANEPPA MANVI— 


RESPONDENT 

Interpretation of Statutes — Acts 
similar subject—Difference in use of similar expres- 
sion, if can be referred—Civil Procedure Code (Act V 
of 1908), O. XXI, r. 16 — Transfer by operation of 
law —Decree declaring title to another decree pre- 
viously passed —Whether transfer of previous decree 
by operation of law—Assignment of decree, form of 
—Writing in question held amounted to assign- 
ment. 
` Therule asto the exposition of one Act by the 
language of another might be properly applied to 
different statutes in part materia though made at 
different time. But where, the „Acts deal with 
similar subject namely transfer although not for the 
identical purpcse, it would not be improper to refer to 
‘the difference observed by the Legislature in the use 
‘of similar expressions. |p. 783, col. 1.) ; 

The transfers “by operation of law” are obviously 
intended to be confined to testamentary and intestate 
succession, forfeiture, insolvency and the like. 

(Case-law discussed.] 

‘Therefore it is not possible to regard a decree, 
declaring the title of a party to a decree passed 
previously, as sufficient to effect a transfer by opera- 
tion of law of the right to execute the decree within 
the meaning of r. 16 of O. XXI, Civil Procedure Code 
and a person who is entitled to get an assignment of 
a decree already obtained or the monies recoverable 
thay is not a transferee by operation of law. 

ibid, 

There is no provisionin law prescribing a parti- 
cular form for an assignment of a decree. Rule 16 
of O, XXI, Civil Procedure Code, itself merely requires 
a Written assingment and it does not specify the 
form which it should take, In view ofthe provisiong 
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of that rule and its object, some written authority’. 
proceeding from the transferor of the decree is 
sufficient for the Court totake action on the applica- 
tion ofthe transferee. Periakatha Nadar v. Maha- 
lingam (9), relied on. [p. 783, col. 2.) - 

The sons of the plaintiff had obtained a decree 
against a stranger. The plaintiff instituted a suit 
against the sons for a declaration of his title to the 
decree. Both the parties arrived at a compromise and 
put ina joint application stating that the sons had. 
no objection to surrender all their rights in the 
decree in favour of their father and that the arrange- 
ment should be confirmed by the Court by passing 
a decree, declaring father's title toall moneys recover- 
able under the decree obtained by the sons : 

Held, that the writing amounted to an assignment of 
the decrce obtained by the sons. 

F.A. from tne decision of the First 
Class Sub-Judge, Dharwar, in Darkhast 
No. 47 of 1936. 

Mr. R. A. Jahagirdar, for the Appel- 
lant, i 
Mr. A. G. Desai, for the Respondent. 

Wassoodew,'J.—The facts giving rise 
to these appeals, which raise the same 
question, so far asa statement thereof is 
necessary for the present purpose, are 
briefly these. The appellants, Shivappa 
and Mahadevappa, whose estate is repre- 
sented by the Court Receiver, had executed 
certain promissory notes in favour of the 
sons of the respondent Virappa. The 
promisees obtained decrees against them in 
1931 which were confirmed in appeal by 
the High Court on January 24, 1934, 
Before the result of those appeals, the 
respondent, the father of the promisees, 
filed asuit in December 1933, against the 
latter for a declaration that he alone had 
title to the promissory notes. That suit was 
terminated by aconsent decree on September 
24,1935. The said consent decree recorded 
the agreement between the partie’ which so 
far as it affected their rights to the décrees 
on the promissory notes was in these 
terms: 

e“There is no objection to grant a declaration and 
an injunction tothe plaintiff in this suit that he (the 
plaintiff) is the owner of the amounts that would be 
due after the date August 20, 1931, to the defendants 
(the promisees).” 


e . 

That agreement purported to bear the 
signatures both of the promisees, the sons 
of the respondent and also the respondent 
himself, Upon presentation of that agree- 
ment the Court directed . that it should be 
recorded, and thata decree in terms thereof 
passed. Accordingly, a decree was passed 
in those terms. In June. 1936, the respon- 
dent filed two execution applications to 
execute the decree on those promissory 
notes obtained by his sons in the Court of 
the First Class Subordinate Judge. at 
Dharwar under O, XXI, r. 16, Civil Proce- 
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dure Code. after recognizing him as the 
transferee.of the decrees by operation of 
law, and also for attaching the property of 
the judgment-debtors, which was then in 
charge of the Receiver appointed in a parti- 
tion suit instilnted by their ccesharers. The 
Receiver wko appeared on behalf of the 
judgmen‘-debtors objected to the execution 
on the ground that the respondent had no 
right to execute the decrees there being no 
assignment in writing, and that he was 
not a transferee by operation of law, That 
contention was overruled by the learned 
First Class Subordinate Judge who dis- 
tinguished on the facts the anthority in 
Mahadeo Baburao v. Anundrao Shankarrao 
(1) relied on by the Receiver, and orders 
for attachment were issued. The property 
we are told -has since been attached. 
Against those orders the Receiver of the 
estate of the judgment-debtors has filed 
these appeals. The principal question is 
whether the respondent, who had applied 
in execution, is entitled to make thoss 
applications to execute the decrees obtained 
by his sons against the appellants, first, 
on the ground that he is a transferee of 
those decrees .by operation of law, and 
altetnatively oa the ground that he is a 
transferee by assigoment in writing 
implied in the application sent by the 
decree-holders to the Court topass a decree 
recognizing the respondent’s title to the 
decrees as against the decree-holders them- 
selves. 
ode, provides that : 

<- “Where a decree or, if a decree has been passed 
jointly in favour of two ormore persons, the interest 
of any decree-holder in the decree is transferred by 
assignment in writing or by operation of law, the 
transferee may apply for execution of the decree to 
the Court which passed it.” 

That rule further provides for a difference 
io procedure where the decrec-iolder isa 
transferee by assignment in writing antl 
where he is a transferee by oparation of 
law. In the former cas2 notice of the 
application has to be given to the trans- 
feror und the judgment-debfor, and the 
decree cannot be executed untitthe Oonrt 
has heard their objections (if any) to its 
execution. No such notices have been given 
by reason of the contention that the trans- 
fer was by operation of law which prevailed 
in the Oourt below, The expression “‘trans- 
fer by operation of law” has been inter- 
preted in numerous decisions in India, It 
has received restrictive interpretation in 
Mahadeo Baburao v. Anandrao Shankarrao 


(1) 57 B 513; 145 Ind. Oas. 792; A I 181933 Bom, 367; 
6R B130; 35 Bom, LR 795, 
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(1) which followed certain observations of 
the Judicial Committee of the Privy Council 
in Abidunnissa- Khatoon vw. Amirunnissa 
Khatoon (2). In Mahadeo Baburao v. 
Anandrao Shankarrao (|) the plaintiff's 
grandmother whilst she was in management 
of his property obtained a mcney-decree 
and succeeded in recovering the first 
instalment provided thereunder. The 
plaintiff thereafter obtained a decree against 
the grandmother establishing his adoption 
which entitled him to obtain possession of 
the family property in her pcssession. He 
then applied to execute the decree obtained 
by the grandmother without obtaining an 
assigoment in writing, treating himeelf 
as a transferee by operation of law, It was 
held that he could not do so under O. XXI, 
r. J6. Rangnekar, J. interpreted the 
expression “by operation of law” as follows 
(p. 5174): 

“In my opinion, according to the natural meaning 
of the words, a transfer by operation of law 
means a transfer on the death or by devolution 
or by succession, and a transferee by operation 
of law would be a legal representative of the 
deceased decree-holder, or the person in whom the 
interest of the decree-holder has become vested 
under a statute, e. g, the Official Assignee of an 
insolvent under the Presidency Towns Insolvency 


Act, or the purchaser at a court-sale in execution of a 
decree.” 


The latter illustration bas perhaps been 
suggested by the observation of the Privy 
Council in Dinendronath Sannyal v. 
Ramcoomar Ghose (3) at p. 75, The facts 
in Abidunnissa Khatoon v. Amirunnissa 
Khatoon (2) were these. One Wahed Ali 
brought a suit against his father Abdool 
Ali, to recover possession cf considerable 
property. Inthe course of the suit Wahed 
died, and under the powers given by s. 103 
of Act VIII of 1859, his widow A bidunnissa’s 
name was substituted in his place. 
Ultimately a decree was given in her favour. 
A posthumous son was born to Abidunnissa, 
and he later on applied for executing the 
decree obtained by his mother. The 
legitimacy of that son was questioned by 
the judgment-debtor, the father of the 
original plaintiff, and the question was 
decided ultimately in the son's favour by 
the High Court. The judgment-debtor then 
appealed to the Privy Council. Their 
Lordships dealing with the procedure in 
execution laid down by s. 208 of Act VIIT 
of 1859 which in terms corresponds to 
the provisions of O. XXI, r,16, made the 


(2) 2 O 327; 4 I A 66; 3 Ser. 677 (P O). 
a) 7 O 107; 8 I A 65;10 G L R 28); 4 Sar. 213 
O) ' 
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following observations (p. 334*) : 

“It appears to their Lordships, in the first place, 
that, assuming Wahed to have the interest asserted, 
the decree was not, in the terms of this section, 
transferred to him, either by assignment, which is 
not pretended, cr by operation of law, from the 
original deoree-holder. Ne incident had occurred 
on which the law could operate to transfer 
any estate from his mother to him. There had been 
no death; there Lad been no devolution; there 
had been no succession, His mother retained 
what right she had ; that right was not transferred 
to him ; if he had aright, it was derived from his 
father, it appears to their Lordships therefore that he 
is not a transferee of a decree within the terms of this 
section.” 


It seems clear from the above that it was 
thought that the phrase “by operation of 
law” was susceptible of restrictive inter- 
pretation ; for, if it were otherwise, the son 
of the decree-holder, being the person in 
whom the property of the deceased Wahed 
Ali was vested as an heir under the 
Muhammadan Law, and consequently an 
assignee of the decree in equity, could be 
regarded.as a transferee by operation of 
law, the decree having been obtained by 
his mother as representing his father’s 
estate. It seems the possibility of bringing 
equitable rights within the expression was 
present to the mind of Rangnekar, J., for 
‘he appearsto have considered whether the 
decree obtained by the grandmother could 
be regarded as an asset devolving upon 
‘the adopted son upon his adoption. But the 
Qourts in both the cases did not attempt to 
-interpret the @xpression liberally. It is 
suggested that the observations in - Abid- 
unnissa Khatoon v. Amirunnissa - Khatoon 
(2) are illustrative and not exhaustive. 
That does not seem to be the case. Their 
Lordships refer to the fact that no incident 
had occurred on which the law could 
operate to transfer any estate from his 
mother to Wahed, for there was no death, 
no.devolution and no succession. The 
other contingencies or possibilities of 
devolution did not in their Lordships’ 
opinion matter. They accordingly gave 
illustrations of the kind of cases con- 
templated by the rule. 

In Purmananddas Jivandas v. Vallabdas 
Wallji (4) Sir Oharles Sargent, C.J. was 
dealing with the effect of an assignment by 
the trustees of the property of one 
Ranchordus under the latter’s will, which 
directed them to assign the entire property 
toone Purmananddas as soon ashe came 
of age. The assignment was made by the 
trustees in the most natural terms in 1870 
after a suit had been filed by them to recover 

(4) 11 B 508. 
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money due to the estate and which was 
still pending. The effect of that assignment 
was to vest ia Purmananddasthe whole 
in'erest in the decree subsequently 
obtained in that suit. Upon objection 
taken to the execution of that decree 
by Purmananddas that he was not a 
transferee of the decree under s. 232, 
Civil Procedure Code, the following 
observations were made overruling thé 
objection (p. §12*): 

“There is no doubt that, in a Court of equity, in 
England the deeree would be regarded as assigned 
to Purmananddas, and he would be allowed to 
proceed in execution in the nameof the assignors, 
Here there is no distinction between ‘law’ and 
‘equity,’ and by the expression ‘by operation of law’ 
must be understood, the operation of law as 
administered in these Oourts. We think, under the 
circumstances, that we must hold that this decree 
has been transferred to Purmananddas ‘by operation 
oflaw.' In the present case the decree has been 
transferred by an assignment in writing as construed 
in these Courts.” 


Jt is difcuit to understand the exact 
significance of the last sentence. or to 
reconcile it with the preceding. one. The 
reas-ning adopted seems to be that although 
the assigament was prior tothe decree, it 
Purported to convey nut in law but in 
equity the decree subsequently obtained. 
But the last sentence suggests that by the 
force of law and equity the prior assign- 
ment was regarded as an assignment in 
At any 
rate we feel bound by the interpretation in 
Abidunnissa Khatoon: v. Amirunnissa 
Khatoon (2) of the expression in question. 
In alater case in Panlu v. Savla (5) the 
obtained a 
-decree directing that the interest in a prior 
decree obtained by the judgment-debtor 
should be transferred to the applicant upon 
terms, and it was held that the subsequent 
decree did not opera'e in law to convey or 
fransfer or assign the interest of the 
decree hclder in tke prior decree to the 
applicant for “he had only a right under 
his own decree to obtain an assignment 
from the decYee-holder of the other decree.” 
There are similar observations in Virappa 
v, Mahadeppa \6). In Ramasami v. Anda 
Pillai (7) a Hindu obtained in 1078 a decree 
for partition of certain property, and he 
applied in 1883 to have it executed. He 
relied in bar of limitation on an application 
for execution made by his son, who had 

(5) 27 Bom. L R 1109; 90 Ind, Cas. 561; A I R 1925 
Bom, 472. 

(6) 36 Bom, L R 807; 153 Ind, Cas. 352; AIR 1934 


Bom. 358; 7 R B 230. 
(7) 14 M 252; 1 M L J 240, 
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obtained-a decree against him in 1881 in a 
partition suit, whereby his right was 
established to one-fifth of whatever should 
be acquired by the father by virtue of the 
decree of 1£78. It appears that the son had 
applied for execution of the whole decree, 
stating that his father would not join in 
spite of nctice. It was held that the son 
was an assignee by operation of law of one- 
fifth of the judgment-debt. In the absence 
of any reasoning underlying the decision, 
it is difficult to say what induced that 
conclusion. It is, however, permissible to 
surmise that the decision is perfectly recon- 
‘cilable with the other cases placing a 
limited interpretation on the expression 
“by operation of law,’ for the. effect of a 
partition decree according to Hindu Law is 
-severance of status and the vesting in seve- 
‘ralty of the individual shares in the differ- 
ent members of the co-parcenary. It was 
therefore possible to say that there was 
devolution of specific interest by operation 
of law. Itmay be noted that in Prabashinee 
Debt v. Rasiklal Banerji (8) the Court 
approved of the view expressed in Pandu v. 
Savla (5). There the appellant, who was 
the assignee of property with all arrears of 
rent, made an application to be permitted 
to execute, under O. XXI, r. 16, a decree 
-passed subsequent: to the assignment, in 
respect of some arrears of rent, in a suit by 
her assignor, and it was held that she was 
“mot entitled to apply for execution, not being 
`a transferee by operation of law. 

Mr. Desai has suggested on behalf of the 
respondent that the question of widening 
the application of the expression “by opera- 

‘tion of law” was not considered in the cases 
cited against him, and that, having regard 
to the provisione of the Civil Procedure Code 
and the fact that the rule is not exhaustive, 
it would be necessary and proper to give 
an extensive and ccmprehensive meaning 
to the expression particularly in view of 
the observations in Purmananddas Jivandas 
v. Vallabdas Wallji (4). His argument 
is that the father in this cabe, the respor- 
_dent, became a holder of the title to the 
decrees by force of the consent decree 
passed in tke suits against the sons, and, 
as according to Jaw such a decree, which is 
the act of the Ccurt, vested the right in the 
decree in the father without more, the latter 
became a transferee according to law or 
. by operation of. law. He has relied upon 
the definition of the word “decree-holder” 
Ins, 2 (3) and the werds “legal represen- 

(8) 59 C 297; 137 Ind. Cas, 857; A I R 1932 Cal. 439; 

Ind. Rul, (1932) Cal. 379 0 0 
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tative” in s. 2 (11), Civil Procedure Code. 
His argument is that although the term 
“decree holder” does not include a trans- 
feree, set, when an order is made in his 
favour by the Court upon enquiry into his 
title, it is within the power of the Oourt to 
recognize him as a transferee and permit 
to execute the decree, particalarly when 
the question of the decree-holder’s legal 
representative for the purpose of s. 47 of 
the said Code has to be determined by the 
Court itself. It is further urged that the 
expression “transfer by operation of law” 
is a genus of which “an assignee in writing” 
is aspecies, for the provisions of s. 146 of 
the Uode are wide enough to enable any 
Person claiming under a decree-holder in 
law to apply in execution and the right is 
not restricted. That is so, proceeds the 
argument, because transfer “by operation 
of law” covers all kinds of transfers private 
and through Court, 
Now the obvious difficuliy in accepting 
that reasoning for the purpose of permit- 
ting every representative of a decree-holder 
to execute a decree lies in the special pro- 
visions of r. 16 of 0. XXI. The general pro~ 
visions, in my opinion, cannot be iuvoked 
for overcoming the difficulty. If the argu- 
ment is carried to its logical conclusion, it 
would be possible to say, by reason of the 
provisions of the Specific Relief Act, parti- 


- cularly s. 3 ands. 5, cls. (b) and (c), read 


with `s. 54, that every act of the Court 


manifested by its decree declaring title in 


the subject-matter of another decree in 
favour of the decree-holder and every 
private transfer of a decree, which in law 
has tho efect of vesting the decree in the 
transferee, is atransfer by operation of law. 
Now the Legislature has in the rule made a 
distinction in procedure between a transfer 
by assignment in writing and a transfer by 
operation of law, and if the latter expression 
was intended to convey every possible kind 
of transfer, it would be unnecessary and 
superfluous to create that distinction. The 
expression “assignee in writing” could not 
obviously be regarded, having regard to the 
position of the two expressions, a8 
illustrative of the supposed general term 
comprised in the expression “by operation 
of law,” and [I feel having regard to the 
language used that the epecitic import of 
the two expressions remains unaffected by 
their connection with one another in r. 16. 
If it were permissible to obtain a clue 
to the intention of the Legislature in the 
use of the expression by reference to the 
law of transfer, for r. 16 deals essentially 


1939 


with transfers of decrees and therefore the 
subject-matter thereof, ib would be useful 
to refer to 8. 2 (d), Transfer of Property Act. 
There the expression, “transfer by opera- 
tion of law” ig used in contra-distinction 
to the words “by. or in execution of. a 
decree cr order of a Court of competent 
jurisdiction”, The transfers “by operation 
of Jaw” are obviously intended to be con- 
fined to testamentary and intestate succes- 
sicn, forfeiture, insolvency and the. like. 
It is true that the rule as to the exposition 
of one Act by fhe language of another 
might be properly applied to different 
statutes in pari materia though mad2 at 
different times. But where as here, the 
Acts deal with similar subject, namely 
transfer although not for the identical 
purpose, [ think it would not be improper 
to refer to the diference observed by the 
Legislature in, the use of similar expres- 
sions. It could also be supposed that 
Legislature was aware of the interpretation 
put on those words: by the Courts and the 
Privy Council in Abidunnissa Khatoon 
v. Amirunnissa Khatoon (2) and from the 
fact that it retained the words in the 
enactment of 1908 it must be assumed that 
it has accepted and not overruled the 
judicial interpretaticn given to those words. 

I do not think therefore that it is possible 
to regard.a decree, such as we have here, 
declaring the title of a party toa decree 
passed previously, as sufficient to éffecta 
‘transfer by: operation of law of the right to 


execute the’ decree within the meaning of- 


nm lof O. XXI. Iam inclined with respect 
to accept as correct the view which was 
expressed in the two cases referred to, 
- namely Pandu Vv. Savla (5) and Prabashinze 
Debi v. Rasiklal Banerji 18). I am also of 
the opinion that a decree declaring title to 
the money obtained under another decree 
does not ipso facto constitute an assignment, 
and that at best it creates a right to obiain 
an assigament of the decree for the purpose 
of realization of the debt to which the title 
is conferred. Therefore I would hold that 
a person like the respondent, who upon our 
interpretation of his decree was entitled to 
obtain an assignment of a decree already 
obtained or the monies recoverable tbere- 
under is not a transferee by operation of 
law. Consequently, it seems to me that the 
lower Court was wrong in h:ldirg that the 
respondent was a transferee by operation 
- of law. 
The alternative argument of the respon- 
dent is that if he were not a transferee by 
| Operation of law, at least heis a transferee 
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by assignment in writing. There I think 
he is on firmer ground. ‘here is in this 
case a joint application by tha holders 
of. the decree and the present appiicant to 
the Court wherein it is unequivocally stated 
that the former have no objection to sur- 
render all their rights to the claimant, the 
plaintiff in the case and that the Oourt 
should confirm that arrangement by a decree 
declaring his title to the monies claim ble 
under their decrees. If such a writing were 
tendered and the Court’s sanction obtained, 
ib seems tome that it is difficult to resist 
the inference that in effect that writing is 
an assignment. There is no provision in taw 
prescribing a particular form for such an 
assignment. Therule itself merely requires 
a written assignment and it does not 
specify the form which it should take. In 
view of the provisions of thatrule and its 
object, it seems that some written authorty 
proceeding from the transferor of the 
decree is sufficient for the Court to take 
action on the application of the transferee. 
Therefore as it is possible to construe the 
agreement in writing which requests., the 
Court to pass a decree in terns thereof, as 
an intention to convey and transfer the 
decrees, we are prepared to regard it as 
an assignment in writing for the purpose of 
T. 16. In that connection I would refer to 
the case in Perikatha Nadar v. Mahalingum 
(9). With respect I agree with tae following 
observations made there:n (p. 515*): 
“Anything. in writing which transfers a ‘decree 
and clearly shows that the intention was to assign 
the decree is sufficient and what is required is an 
assignment in substance which is in writing." 
Oonsequently, it is possible to hold that 
the ‘respondent is the assignee in writing 
sof the decrees in question and therefore 
‘entitled to apply in and proceed with execu- 
tion. On that account, the Court will have 
.t0 conform to the form of procedure laid 
“down by r. 16. The rule insista on the 
issue of notices to the transferor and the 
. judgment-debtors. The latter are on the 
record, and are aware of the application, 
but no formal notice s-ems to have been 
given to the transferors the original dacree- 
holders, That was the obvious result of 
the interpretation put by the lower Uourt 
upon the provisions ofr. 16 of O. XXI. Now 
that we Lold that that Oourt is wrong in 
that interpretation, we think this case 
should be sent down for conforming to the 
form prescribed by r.16 before proceeding 


(9)A IR 1936 Mad. 543; 166 Ind. Oas. 922; 71 M L 
J 161; (1936) M W N 553; 44 L W 336; 7 RM 
409. 
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further with the applicaticn. In the mean- 
time it will be necessary to continue the 
attacbment. In view of the above, these 
appeals must be dismissed. Having regard 
to the fact that the appellants fail in sub- 
siance, they must pay their own as well as 
the respondent's costs of these appeals. 

Sen, J —I agree. 

D. Appeal dismissed. 


MADRAS HIGH COURT 
‘Civil Miscellaneous Petition No. 1119 of 1938 
April 4, 1938 
` Leaon, C. J. AND Mapnavan NAIR, J. 
RYOTS cz GARA. BANDHA, SARIAPALLI 
anp RAMACHANDRAPURAM 
AND CTHERS— PETITIONERS 


versus 
Tar ZAMINDAR or PARLIKIMIDI— 
RESPONDENT 

Civil Procedure Code (Act V of 1808), 8. 109 (b)— 
High Court refusing to issue writ of certiorari to 
Revenue Board against enhancement of rent under 
Chap. XI, Madras Estates Land Act (I of 1808)~ 
Applicant, if can apply for leave to appeal to Privy 
Council. 

‘In proceedings under Chap. XI, Madras Estates 
Lands Act, rent was enhanced. The High Court 
refused toissue a writ of certiorari to the Revenue 


Board : ; 

Held, that the applicant could apply for leave to 
appeal to His Majesty in Council because the decision 
ofthe High Ccurt wasin exercise of its original 
jurisdiction which meant original civil jurisdiction 
in contrast to otiginal criminal jurisdiction. 

. M. P. under ss. 109 and 110 and 
O. XLV, rr. 5 and 8 of the Code of Civil 
Procedure praying that the High Court 
will be pleased to grant a certificate 
enabling the petitioners herein to appeal 
to His Majesty in Council against the 
order of the High Court in O. M. P, No. 
1832 of 1937 presented tothe High Court 
for the issue of a writ of certiorari to 
the Board of Revenue, Madras, to sumbit 
the reccrds relating to the Revision 
Petition No. 79 of 193% on its file and tò 
quash the proceedings of the Board of 
Revenue in B. P. Miscellaneous No, 8823 
dated October 9, 1936, in the said R, P. 
No. 79 of 1936, 

Messrs. B. Jagannadha Dass, for 
Petitioners. 

Mr. N. Srinivasa Iyengar, for the Govern- 
ment Pleader for Board of Revenue and L. S. 
Veeraraghava Iyer, for the Respondent. 

Order.—Tke petitioners ack for a 
cetificate permitting an appeal to His 
Majesty in Council. They claim to be 
entitled to a certificate under cl, (b) or 
failing that under cl. (e) ofs, 109 of the 
- Code of Civil Procedure. The petitioners 
desire to appeal from an order of. the 
Oourt refusing to issue a writ of certiorari 


the 


Byofs of GARA BANDHA v. ZAMINDAR of PARLI<IMiDI (MADR) 


182 10 


to the Madras Bs3ard of: Revenue. Pro- 
ceedings were taken under Ohap. XI of 
the Madras Estates Land Act and as 
the result of these proceedings, the Board 
cf Revenue enhanced the rents of - the 
three villages by 374 per cent, The 
Petitioners contended that by reason of 
s. 168 (2) read with s; 30 1b) of the Art, 
the powerof the Board of Revenue was 
limited to an enhancement of 124 per. 
cent, This Court refused to ordera writ 
to issue as it considered that the arguments 
advanced was a fallacious one and had 
previously been rejected by this Court in 
Valluri Narasimha Rao v. The Ryots of 
Peddamamidipalli (1). If the present 
application were made merely under s. 109. 
(c) of the Code of Oivil Procedure, we 
should not be prepared to grant the 
certificate; but as we consider that the 
case does fall within cl. (b) of the section, 
the ceitificate will issue. 
Under cl. (b) a litigant has the righ 
of appeal to His Majesty from any decree 
or final order passed by a -High Oourt 
in the exercise cf its Original , Civil 
Jurisdiction. It ig conceded by the learned 
Advocate for the respondent that the issue 
ofa writ of cerliorari means the exercise 
of criginal jurisdiction, but he says that 
it does not mean the exercise of “Original < 
Civil Jurisdiction” within the meaning of 
the clause. The distinction here is bet- 
ween “Civil” and “Criminal.” The order 
complained of referred toa civil matter as 
opposed to a criminal matter, namely a 
decision of a Revenue Oourt in a revenue 
case, It was admittedly passed in the 
exercise of original jurisdiction, and in 
the circumstances, it could: only have been 
passed in the exercise of civil jurisdic- 
tion. Therefore it was an order passed 
in the exercise of civil jurisdiction. 
I might add that the order ofthe Board 
of Revenue which these applicants wished 
to have set aside directs the payment of 
large sums by way of increased rents. 
Tne order affects the applicants to the 
extent of Rs. 31,503 12-0 and it is not 
disputed that it is the intention of the 
Board of Revenue to extend the enhance- 
ment tothe other villages of the zemindari 
which when carried out will mean an 
annual increase in the rents of the tenants 
by over 1,50,000 annually. The amount 
involved is, therefore, very considerable. 
The certificate will issue on the usual 
conditions. 
=D. Leave granted, 
(1) A I R 1996 Mad, 480; 91 Ind, Cas, 164; 49 M 499; 
(1926) M W N 131; 23 L W 320. 
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LAHORE HIGH COURT 
Fist Appeal No. 76 of 1937 
November 17. 1937 
. Appison AND Diy Mcitammap, JJ- 
INTIZAMIA COMMITTEE GURDWARA 
DARBAR SAHIB, AMRITSAR—Pratntires 
— APPELLANT 


versus 


CENTRAL BANK of INDIA, LTD., 
AMRITSAR AND ANOTHER —DEFENDANTS 


: — RESPONDENTS 

Punjab Sikh Gurdwaras Act (VIII of 19954 
as. 3 (J), (3), 5 (1), 31, 36, 3?—Bank obtaining decree 
on equitable mortgage against S—Shromani Par- 
bandhak Committee claiming mortgage property 
:under 8. 3 (1)—Counter-claim by S under s. 5 (— 
No reference made by either to mortgage in favour 
of Bank —fribunal declaring property as besonging 
to Darbar Sahib, Amritaar, and decree passea ac- 
cordingly—Bank taking out execution—Committee of 
-Management, Darbar Saheb, applying for stay of 
execution relying on 3. 37—Hzxecution stayed—Surt 
by Bank against S, Shromani Parbandhak Committee 
and Commitiee of Management for setting aside 
decree of Tribunal, decreed—Bank agun starting 
execution—Suit by Committee for declaration thag 
decree in favour of Bunk was without jurisdiction 
—Suit held maintainable—Court decreeing Bank's 
suit, held had no jurisdiction and its decree was 
ultra vires—Decree—Setting aside of—Person not 
party to decree, if can get it set aside on ground 
of fraud—Judgment, passed without jurisdiction 
ts votd—Separate suit to set aside decree on ground 
that Court passing it had no jurisdiction, if main- 
tainable—Execurion—Powers of executing Vourt— 
-Executing Court, if can decide whether decree 
was passed by Court, which for lack of guris- 
diction could not pass tt—dJurisdiction—Absence 
of—Absence and inactivity of party does rot cure 
want of jurisdiction — Practice—Appeal—Lailure 
of party to appeai—Decision holds good for what 
tis worth—rarty not appealing, whether debarred 
from having recourse to other modes of restef avanl- 
able toit, ' 

A Bank obtained an equitable mortgage of certain 
property situate in Awritsar from one 8. The 


. 


-Mortgagors having made default in discharging 


their lability, the Bank obtained a decree against 


‘them, In the meantime, the Sikh Gurdwaras Act, 


came into force. In pursuance of s. 3 (4) of that 
Act a claim was madeon behalf of the Shromani 
-Gurdwara Parbandhak Uommittee, Amritsar, in res- 
pect ofthe mortgaged property and no mention wus 
made of the encumbrance to which it was subject, 
The only counter-claim that was forwarded unuer 
8. 5 (1Jof the Act was made by S alone, ana he, 
400, did not make any reference to the sunple mort- 
Rage that he had effected in favour of ube pank. 
The Bank took out execution of the decree obtained 
by it, iu reply to which, an application under s. 34 
of the Act, was made by tle Ccmiittee ot Manage- 
ment, Darbar Sahib, Amritsar, asking for slay uf 
execution. The executing Court rejected Lus ap- 
plication. The petition ul 5 uuder s. d 2), came 
on for hearing belure tne Sikh Guidwares Tiibu- 
nal, in which a compromise Was elected by Winch 
the _ properly was deciuieu tu belong to the Darbar 
Sshib, Amritsar, and a perpetual right of cecupu- 
tion und user was conceded tv 5, his lmeal aes- 
Cendants and their tamiles. All this happened 
behind the back ofthe Bank, The sikh Qurawaras 


loz—99 & LUU 


.Act, to urgein course of 


Tribunal made a decree in terms of the compro- 
mise and armed with this order, the Committee 
of Management, Darbar Sahib, once more applied 
to the executing Court to stay execution as regarde 
the property mortgaged. The Ocmmittes placed its 
reliance on s. 37,and the executing Oourt holding 
that the sale of the mortgaged property would 
offend againstthe provisions of the Act, stayed 
its hand and consigned the proseedings to the 
record room, The Bank instituted a suit, against S 
as well as against the Oommittee of Management, 
Notified Gurdwaras of Amritsar and Shromani 
Gurdwara Parbandhak Oommittee for setting aside 
the decree of the Tribunal, and the Gourt holding 
that thecompromise was based on fraud,, inasmuch 
as the Sikh Gurdwaras Tribunal had been kept 
in ignorance of the decree obtained by the Bank, 
decreed the suit of the Bank ez parte, The Bank 
again starved execution proceedings which were 
objected to on the basis of ss. 36 and 37. The Oom- 
mitte then on December, 1935, instituted a suit for a 
declaration that the said decree was without 
jurisdiction, ultra vires and against the provisions 
of the Sikh Gurdwaras Act: 

Held,that the suit instituted by the Oomniittee 
was maintainable. The decree passed in favour 
of the Bank had no legal existence so asto effect 
prejudicially the decree made by the Sikh Gur- 
awaras Tribunal. The decree contravened proyi- 
sions of ss. 30, 36 aad 37 and being made in teeth 
of statutory prohibition was ultra vires and without 
jurisdiction and the fact that the Committee had 
wilfully absented itself made no difference, 
‘The Uommittee was entitled under s. 14, Evidence 
the execution that the 
decree in favour of the Bank wasa nullity. Under 
s, 3 (1) it was not incumbent on the Committee to 
have impleaded the Bank as it was not in pos- 
session of any right, title or interest which was 
being claimed, in respact of thè. property on which 
it had only am equitable mortgage. For the same 
reason no notice under s,3(3) could be eent to the 
Bank, On the other hand, under s. 5 (1) it was the 
duty of the Bank to. forward to the Local Goyern- 
meat a petition claiming the right, title or interest 
that ıt possessed to enable the ‘Government to 
forward its petition to the Gurdwaras Tribunal for 
disposal and the Bank failed to do this. |p. 788, 
cols, 1 & 2.) 

No persua who 18 not a party to a decree can 
claim tohave it set aside on the ground of fraud 
or collusjon. All that hecan claim is that the 
decree “may not affect his rights. Biswambar 

ıswas v. Nilambar Murari (1) and Komerappa 
Chetty v. Beindu (2), relied on. |p. 738, col. 2.) 

A separate suit toset aside a decree 13 main- 


‘tainable if the person instituting the suit complains 


that the decree yas without jurisdiction. Judgments 
ofa Court of law are either unassailable or azsuilable, 
To the former category belong those judgments 
which are pronounced by a competent Vourt aud 
are iree frum deflects otherwise. Judgments falling 
under thelatter category may either be yordable 
or void. ‘nose obtained by collusion or fraud are 
voidable, and if nut attacked, they hold good, but 
judgments which are void have no existence in law 
und a jJudginent whicn is passed without jurisdic- 
tion is vod. Mazluddin Mahammad vy. Khetra 
Gaorat (LU) and Sutdeo Narain v. Ramayan Tewari 
(44), relied on. |p- 789, col. L} 

an executing Uourt must be able to decide 
whether a decieecexista atall, and, therefore, where 
the Uourt has nọ inherent jurisdiction to pass the 
so-called decree, the decree has no real existence 
in law andthe executing Court within those narrow 
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limits, can decide whether the decree was passed 
by a Court which, for lack of inherent juriediction, 
could not ‘pass such a decree; for that point 
- gettles the question as to whether there is an 
existing decree upon which the executing Court 
dan take action. Gora Chand ‘Halder v. Prafulla 
‘Kumar (3), followed, Rajwant Prasad v. Ram Ratan 
Gir (12), referred to, Parshotam Das Nathu Ram v. 
Radha Kishen (4), Mir Muhammad Khen v. Surjan 
Mal & Co, (5) and Roop Narain v. “Hukum Chand 
‘(6), relied on. [ibid.] 

~- Even the consent of parties cannot confer juris- 
.diction whereit dces not ‘exist and this being 
‘so, much less the absence of 8 party or its inac- 
‘tivity would be sufficient to legalise what was 
ab initio illegal. [ibid.] 

When there is an appeal against a decision, the 
‘effect of not appealing is that the decision holds 
‘good for what it is worth; so far as concerns 
any other modes of relief available, the person 
not appealing is inno worse position than if he 
‘had appealed ‘and failed. Pran Nath v. Mohesh 
Chandra (7), Radha Raman Shaka v. Pran Nath 
(8) and Khagendra Nath Mahata v.-Pran Nath 
(9), relied on, [p. 769, col. 2.] 


F. A. frcm the decree of the Sub-Judge, 
ree Class, Amritsar, dated November 23, 

6. 
- Mr. Bhagat Singh, for the Appellant. 
Messrs. H. J. Rustemji, P. A. Bahl, 
Gauri Shankar and Manohar Lai Mehra, 
forthe Respondents, . 
- Din Mohammad, J.—The- facts dis- 
closéd in this case are an apt illustraticn 
of how a legal step missed at the right 
mcment leads to.a crop,.of proceedings. 
They cover.a period of about 13 years, and 
às they ‘afe inseparably Hnked- together, 
it will. be necessary to set them out in this 
‘judgment. however briefly it may be. On 
‘November 21, 1924, the Oentral Bank of 
India, hereinafter called the Bank, ob- 
tained an equitable mortgage of certain 
property situate in Amritsar from Messrs. 
B. B. Charaya and Company, through its 
‘representative, Santckh Singh.- The mort- 
‘gagors having made ‘default in discharging 
their liability, the Bank obtained a decrte 
against them on May 27, 1926. In the 
meantime, the Sikh Gurdwaras Act, here- 
‘imafter referred to as the Act, came into 
force cn Ncvember 1, 192%. Under e, 3 
‘€1) of the Act, any Sikh could forward to 
‘the Local Government a list of all rights, 
titles or interests in any immovable prc- 
perty situated inthe Punjab inclusive of 
~the Gurdwara, which he claimed to belong 
to the Gurdwara, menticning the name of 
that person slone who was in possession 
of such right, title or interest, and under 
S: 3 13) the Local Government was enjoin- 
ed to publish a consolidated list of all 
such rights, titles or interests claimed in 
respect of such property, Under e, 3 (3) 
‘the person in possession alcne was to be 


‘Management, 


notified of the claim. In pursuance ofs.3 
(1) a claim was made on behalf of the 
Shromani Guidwara Parbandhak Com- 
mittee, Amritsar, cn January 27, 1926, 
in respect of the mortgaged property and 
no mention was made of the encumbrance 
to which it was subject. TLe only counter- 
claim that was forwarded under s. 5 (1) 
of the Act was made by Santokh Singh 
alcne, and he, too, did not make any 
reference to the simple mortgage that he 
had effected in favour of the Bank. The 
Bark in the normal course of events took 
out execution of the decree obtained by 
it, in reply to,which an application under 
s. 31 cfthe Act was made by the Come 
mittee of Management, Darbar Sahib, 
Amritear, asking for stay of execution, This 
happened on March 26, 19:8. 

The executing Court rejected this applis 
cation on July 9, 1928, and against that 
order a petition for revision was presented 
to this Court.. A declaratory suit was also 
instituted by the Sikh Gurdwaras Parban- 
dhak Committee. which, however, was allow- 
ed tobe dismissed for default on April 
28, 1929. The revision referred to above 
was also dismissed in the absence of the 
parties on May 27, 1929. The petiticn of 
Santokh Singh under 8.9 (1), of the Act 
came on for hearing before the Sikh 
Gurdwaras Tribunal, in which a ccmprc- 
mise was effected on July 17, 1929, by 
which the property was declared to belong 
to the Darbar Sahib, Amritsar, and a 
perpetual right of occupation and user was 
conceded to Santokh Singh, his lineal 
descendants and their families, All this 
happened behind the back of the Bank, 
The Sikh Gurdwaras Tribunal made a 
decres in terms of the compromise and 
armed with this order, the ‘Oommittee of 
Darbar Sahib, once more 
applied to the executing Court to. stay 
execution as regards the property mortgag- 
ed, The Ccmmittee placed its reliance 
on 8.37 of the Act, and the executing 
Oourt holding thatthe sale of the morie 
gaged property would offend against- the 
provisions ofthe Act, stayed its hand and 
consigned the proceedings 1o the record 
room. From tnat order, the Bank prefer- 
red an appeal to this Court which was 
dismissed by Tapr,J, on May 18, 1931, 
A Letters Patent Appeal against that order 
also failed, 

The Bank put in an application before 
the Sikh Gurdwaras Tribunal for setting 
aside the ex parte decree of July 17, 1929, 
but that application was dismissed, On 
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July 23, 1932, the Bank instituted a suit 
in the Qourt of the Subordinate Judge, 
First Olass, Amritsar, against Santokh 
Singh as wellas against the Committee 
of Management, Notitied (urdwaras of 
Amritsar and Shromani Gurdwara Par- 
bandhak Committee for setting aside the 
decree of the Sikh Gurdwaras Tribunal 
dated July 17, 1929, Out of the three 
defendants, the Committee of Management 
alone appeared and contested the suit. A 
preliminary issue was framed as to the 
sufficiency cr otherwise of the court-fee 
paid on the plaint, but on the date fixed 
for arguments on that issue, the Gom- 
mittee absented itself. The Subordinate 
Judge holding that the compromise was 
based on fraud, inasmuch as the Sikh 
Gurdwaras Tribunal had been kept in 
ignorance of the decree obtained by the 
Bank, decreed the suit of the Bank ex 
porte, This took place on December 23, 
1932. 

On January 17, 1933, one Phuman 
Singh;:an agent of Shromani Gurdwara 
Parbandbak Committee, applied for setting 
aside the ex parte decree on the usual 
grounds, and it is very astonishing to 
find . that these miscellaneous proceedings 
were protracted for more than two years, 
Ultimately, this application was dismissed 
on May 4, 1935, and ‘an appeal against 
that order was dismissed in limine by a 
Division Bench of this Court on “Novein- 
ber 6, 1935, During ‘this interval the 
Bank had again started 
ceedings which were- objected to on the 
basis of ss. 36 and 37 of the Act. On 
July 1i, 1935, the executing Court ex- 
‘pressed an opinion that execution pro- 
ceedings could not be stayed in face of 
the decree of the Subordinate Judge 
dated December 23, 1932, setting aside 
the decree of the Gurdwaras Tribunal, 
which alone was pleaded as a bar, and 
finding itself in an embarrassing position, 
it suspended further proceedings to enable 
the “Intizamia’ Committee (Committée of 
Management) of the Gurdwaras. 


“to seek a proper remedy in a proper Oourt to 
have the decree of the Court of Mr. Kishen Chand 
(dated December 23, 1932) reversed or set aside,” 


It appears that taking its cue from this 
decision, the Intizamia Committee on 
December 21, 1935, instituted the suit out 
of which this appeal has arisen for a 
declaration that the said decree was with- 
out jurisdiction, ultra vires and against 
the provisions of the Sikn Gurdwaras Act. 
The Subordinate -Judge who tried the case 


execution pro- 


184 


dismissed it on November 23, 1936, and the 
Intizamia Oommittee hus appealed. Before 
dealing with tLe sppeal, however, it will 
be necessary in the interests of clearness 
to complete the history of this litigation 
upto the present time. Against the order 
of July 11, 1935, referred to above, an - 
appeal was preferred to this Qourt which 
cameon for hearing before Jai Lal, J. on 
May 5, 1936. The learned Judge appreciat- 
ed tke complicated nature of the situation 
but came to the conclusion that it was 
not open to the executing Oourt to hold 
in execution proceedings that the decree 
dated December 23, 1932, was without 
jurisdiction and that that decree prevented 
the appellanis from raising the bar 
Created by the decision of the Tribunal. 
A Letters Patent Appeal was presented 
against that order but it was dismissed on 
January 28, 1937, as time-barred. 

Further, Messrs. S. S. Oharaya and 
Company raised objections to the execution 
of the original mortgage decree on the 
basis of ss. 36 and 37 of the Act but 
those objections were dismissed on Nov- 
ember 3, 1936, and an appeal against 
that order was dismissed in limine by this 
Court on February 24, 1937. A review 
against that order.was dismissed on 
October 1, 1937. Santokh Singh field 
another application to have the er parte 
decree of December 23, 1932, set aside 
but that application, too, was dismissed on 
November 27, 1936, and an appeal against 
that order was dismissed in limine by 
this Courton April 19, 1937. In the case 
now before us the trial Ocurt, while con- 
ceding that Mr. Kishen Chand, Subordi- 
nate Judge had no jurisdiction to try 
the suit which was instituted in his Court, 
came to the conclusion that all the same 
Ye had jurisdiction to decide, however 
wrongly, that he did possess the juridic- 
tion which did not actually exist. It was 
further held that the suit did not lie 
in the form iñ which it was lodged. Coun- 
sel for the appellant has attacked both 
the findings of the trial Oourt and has 
urged that, inasmuch as the’ decree passed 
by Mr. Kishen Chand was a nullity for 
more reasons than one and the Intizamia 
Committee had been denied the right of 
raising this point in the course of execution 
proceedings, the suit did lie, especially ag 
the Uommittee was no party to the original 
mortgage decree which alone was being 
executed and was therefore not barred by 
the provisions of s. 47, Oivil Procedure 
Code, 
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On the cther hand, Counsel for the 
Bank has contended that both the Shromani 
Gurdwara Parbandhak Committee and the 
Intizamia Committee, Darbar Sahib, had 
throughout been working in collusion with 
Santokh Singh and that their main object 
was ‘to-deprive the Bank of the benelit 

\ ofits decree legitimately obtained against 
Santokh-Singh in his presence and with 
bis conseat. In tle compromise entered 
into’ before the Sikh ‘Gurdwaras Tribunal, 
all that the Sikhs obtained was a mere 
declaration of ownership without any right 
of. alienation and that the possessicn and 
user ‘of the-property -in question was for 
ever surrendered to Santokh Singh, his 
lineal‘descendants and their families. It 
is further argued that, although: both these 
bodies: had- been impleaded in the suit 
brought bythe Bank for setting aside the 
décree óf the: Sikh -Gurdwaras Tribunal 
and they knew that the validity of the 
decree had been challenged on the ground 
of fraud and that they ran the risk of an 
adverse decision which might create come. 
plications in the long run, they did not 
Pursue their defence diligently. Even 
after an ex parte decree had been made 
agiinst them which is now being attacked 
as ultra vires and opposed to the provisions 
of the Act, they’ contented themselves 
with prosecuting ‘a doubtful remedy under 
OIX, T. 13, Civil’ Procedure Code, and 
did not ‘seek to have the décree reverséd 
on ‘appeal. It is consequently. “urged that 
the suit as lodged was not maintainable and 
as neithér ‘equity nor law could come to 
the-aid of the Intizamia Committee, its suit 
was rightly dismissed. We have given due 
consideration to the arguments advanced 
before’us, and have come to the conclusion 
that ‘however strongly we may condemn 
the conduct of the Intizamia Committep 
jn-not properly contesting the suit before 
Mr. Kishen’Chand, and howéver reprehen- 
sible ‘its ulterior object might be, it would 
bè a sheer disregard of law .not "to grant 
tothe Committee the relief prayed for in 
thie present suit. 

The ‘true Tegal position in our view is 
this. Under s. 3 (1) of the Act, it was 
not incumbent on the applicant to have 
impieaded the Bank as it was not in 
possession of any right, title or interest 
which was being claimed in respect of the 
property on which it had only an equitable 
mortgage. ‘Neither the section nor tne rules 
enjoined it. For the same reason no notice 
under ‘s. 3 (3) of the Act could be sent 
to: tŁe Bank. On the other hand, under 


s.5 (1) it was the duty of the Bank to 
forward to the Local Guvernment a petition 
claiming the right, title or interest that it 
possessed to enable the Government to 
forward its petition to the Gurdwaras 
Tribunal for disposal. Tnis the Bank. 
failed to do in spite of the warning it 
received in March 1928, when, to the exe». 
cution that it had taken out, s. 31 of the 
Act was pleaded as a- bar. So far, there- 
fore, it was the Bank which was to blame. 
and not the Committee, for the Committee, 
could take shelter under the law but the. 
Bank could not: Again, when even this 
Court had declared in 1931 that no such 
action could bė taken by a Civil Uourt in- 
pursuance of the mortgage decree in the 
face of s. 37 of the Act as would tend to 
come into conflict with the decree of the 
Gurdwaras Tribunal, the Bank instituted 
a suit of the same nature in the Oourt of. 
Mr. Kishen Ohand. In the first place, the 
rélief it claimed there was illegal inasmuch - 
as no person who‘ is not a party to a decree 
can claim to have it set aside on the 
ground of fraud or collusion. All that he 
can Claim is that tue decree may not affect 
his rights: see Siswambar Biswas v. Nilam- 
bar Murari (1) and Komerappa Chetty v. 
Beindu, 8 Ind. Cas. 6114 (2). Secondly, in. 
spite of the judgment of this Oourt-referred 
to above; it again sought the help: of a. 
Civil Court to secure an order which could 
not but be inconsistent with the decision of. 
the Tribunal. Besides s. 37 of the Act, s. 36. 
prohibited the entertainment by any Uourt 
of any suit, the object of which was io, 
question anything purporting to have been 
done by a Tribunal in exercise of any - 
powers vested in it by the Act. In addi- . 
tion, a Uivil Court, if satisiied under the 
first proviso to s. 30 of the Act that à. 
claim that should have been made under 
the Act had not been so mide on account. 
ofthe ignorance of a party, is bound under 
s. 32 to frame an issue in- respect of such 
claim and, instead of deciding the matter. 
itself; to forward the record of the guit or 
proceeding to the Tribunal. The order of. 
Mr. Kishen Ohand clearly contravened the 
provisions of the Act, and was, therefore, 
ultra vires inasmuch as he- had - no juris- 
diction to grant the relief prayed for in his 
Court. Ali that is contended by Counsel 
for the respondeut in this behaif is that 
for that order the wilful absence of the 
OCommittee was mainly responsible. But 

(1) AI R 1930 Cal. 263; 125 Ind, Oas. 861; 330 


W N 997; Ind, Rul. (1930) Oal. 637. 
(2) 6 Ind, Cas, 614; 3 Bur. L T 41, 
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it is well-established that even the consent 
of parties cannot confer jurisdiction where 
“it does not exist and this being sn, much 
less the absence of a party or its inactivity 
would be sufficient to legalise what was ab 
initio illegal. = 

The decree of Mr. Kishen Chand was in 
itself not capable of execution, It could 
only be used to remove the bar created by 
the decree of the Sikh Gurdwaras Tribunal 
-which was being relied upon in execution 
of the original mortgage decree and to that 
use alone it was put. Under s. 44, Evi- 
dence Act, any party to a suit or other 
proceeding may show that and judgment 
order or decree which is relevant under 
ss 40. 41 or s. 42, and which has been 
proved by the adverse party, was delivered 
by a Court not competent to deliver it, or 
was obtained by fraud or collusion. On the 
same reasoning, the Committee was in the 
course of execution proceedings competent 
to urge that the decree made by Mr. 
Kishen Ohand was a nullity, It was re- 
marked in Gora Chand Haldar v. Prafulla 
Kumar (3), that: : 

“An executing Court must be able to decide whe- 
ther a decree exists at all, and therefore where the 
Court has no inherent jurisdiction to pass the so- 
called decree, the decree has no real existence in 
law and the executing Oourt within those narrow 
limita can decide whether the decree was passed 
bya Court which, for lack of inherent jurisdic- 
tion, could not pass such a decree’ for, that point 
settles the question as to whether there is an exist- 


ing decree upon which the executing Court can 
take action,” 


These remarks were quoted with 
approval by a Division Bench of this Court 
in a case reported in Parshotam Das Nathu 
Ram v. Radha Kishen (4) and were prior 
to that followed by a Single Judge of this 
Court in Mir Muhammad Khan v. Surjan 


Mal & Co. (5) and Roop Narain v. Hukum - 


Chand (6). In this case, too, the Intizamia 
Committee raised objections on this scora 
in the course of execution proceedings, but 
its objections were disallowed and it was 
referred to a regular suit to obtain a de- 
claration to that effect. It was in these 
circumstances that the present suit was 
lodged. The Intizamia Committee preferred 
an appeal, too, from that order; but, as 
stated above, the appeal was dismissed by 
this Court on the ground that it was not 
open to the executing Court to hold that the 
decree made by Mr, Kishen Chand was 
" (3) 530 168; 89 Ind. Cas, 685; A IR 1925 Oal. 
907:42 OL J 1; 290 WN 948 (FB) 
(4) AT R 1929 Lah. 449: 120 Ind. Cas. 279; 11 
Lan. L J 306; Ind. Rul (1930) Lah. 39. 
(5) A I R1927 Lab. 651: 103 Ind. Cas, 673. 
(8) ATR 1928 Lah, 829; J0 Lah, L J 329, 
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without. jurisdiction. The effect of this 
remark might have been nullified on appeal 
under the Letters Patent as, in our view, the 
order of the execnting Court not being one 
under s. 47, Oivil Procedure Code, the 
appeal before Jai Lal, J. was incompetent. 
Unfortunately, no decision on that point 
could be given by the Letters Patent Bench 
as the appeal was time-barred. In this 
state of affairs, if the present suit also is 
thrown out on the ground that it does not 
lie, it would amount to a denial of justice. 
The Committee is entitled inlaw to have 
an adjudication from some Court or another 
on the question at issue and, after having 
failed to obtain the proper relief from the 
executing Court, the only course left to 
the Committee was to institute a regular 
suit. It is said that the Committee could 
lodge ap appeal against the decree of Mr. 
Kishen Chand. No doubt is should have 
appealed and that would have been a better 
course to adopt; but as observed in Pran 
Nath v. Mohesh Chandra (7): 

“When there isan appeal against a decision, the 
effect of not appealing is that the decision holds 
good for what it is worth; so far as concerns any 
other modes of relief available, the person not 
appealing is in no worse position than if he had 
appealed and failed.” 

This cass went on appeal to their Lord- 
shios of the Privy Council and the 
judgment of, the Oalcutta High Oourt 
was confirmed: see Radha Raman 
Shaha v. Pran Nath (8). The judgment 
in Pran Nath. v. Mohesh Chandra (7) was 
adopted by the same High Court in another 
case which also went on appeal to their 
Lordships of the Privy Council and the 
appeal was dismissed: see Khagendra Nath 
Mahata v. Pran Nath (9). ; 

If a separate suit can be maintained by 
a party to the suit in the circumstances 
related in the two judgments referred to 
above, a fortiori such a suit is maintainable 
if the person instituting the suit complains 
that the decree was without jurisdiction. 
There is appatently no distinction between 
the two cases. In one case, the party 
aggrieved seeks to set aside the decree 
on the ground of frand or collusion and 
in the other on the ground of want of 
jurisdiction Judgments of a Oourt of law 
are either unassailable or assailable. To 
the former category being those judgments 
which are pronounced by a compatent 
Court and are free from defects otherwise. 
Judgments falling under the latter category 

(7) 24 O 548, 

8) 280 475:50W N 757, 
fe 0 395;291 A 99; 60 WN 473; 8 Sar. 266 
(P 0, : 
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may either be voidable or void. Those 
obtained by collusion or fraud are voidable, 
and if not attacked; they hold good, but 
judgments which are void have no existence 
in law and a judgment which is passed 
without jurisdiction’ is void; see Fazluddin 
Muhammad v. Khetra Ghorai (10) and 
Satceo Narain v. Ramayan Tewari (11). 
In tlis connection’ reference may also be 
made to Rajwant Prasad v. Ram Ratan 
Gir (12) which, thengh not exactly in 
point, emphasizes the distinction between 
-tke exercise of jurisdiction and its exist- 
- ence and impliedly holds that if there is a 
total want of jurisdiction, even a party to 
a suit is competent to sue for the rescission 
and destruction of tke decree obtained 
therein. 

It is true, as remarked in Municipal 
Commiitee, Amritsar v. Harnam Das (13) 
relied upon ‘by the Court below, that a 
- decree once obtained can only be set aside 
on’ tke ground of fraud and that it cannot 
be set aside on the ground of mistake 
where the mistake was not the mistake 
of the plaintiff nor of the defendant but 
the mistake of the Munsif who tried the 
_ Buit or of the Judge who dismissed the 
. appeal. But, in our view, that principle 
- applies cnly where there is a decree in 
existence or, in other words, where the 
decree Las been made by accmpetent Court. 
Where, however, the decree has emanated 
. from a Court which had no jutisdiction 
whatsoever to make that decree, it will 
“not be a decree at all. In the present case, 
“the decree was made: in teeth of statutory 
. prohibition and jurisdiction was assumed 
in utter disregard of law. There was 
tlerefcre a lack of inherent jurisdiction 
and the decree was no decree at all. The 
Intizamia Committee could igncre it altc- 
: gctLer withcut taking any step to have it 
‘set aside but it could not do so in the 
present cese in the face of the judgment of 
this Court dated May 5, 1936, which in 
une quivccal teims clcthed itwith the sanctity 
of a valid decree. The Committee had no 
option, therefore, but to seek its remedy 
“by a separate sujt and it cannot now be 
told that that remedy, foo, is not available to 


it. 
5 (10) A IR 1926 Oal, 167; 90 Ind, Cas. 866; 30 CW 


(11) AIR 1923 Pat. 242; 71 Ind. Cas. 705; 2 Pat. 
330; 4 PL T147. 
(12) 37 A485; 30 Ind. Cas, £49; A I R 1915 PO 


`- 99; 42 LAA; 13A L J 937; 29 MLO 165; 2L W 


671; 18 ML T 173; 17 Bom. LR 754; 200 W N35; 

HERE OTE 
AIR Lah. 178; 110 Ind. Cas. 628; 9 L 35; 

20E LR 36, ss 


There is another way, too, of looking ut 
the matter. In the course of the execution 
of a.decrée to which the Intizamia Com- 
mittee was no party, an objection was made» 
cr a claim preferred by the Committee» 
which-in substance though not in form 
could be treated as an objection or claim 
under O. XXI, r, 58, Civil Procedure Code. 
This objection or claim, to all intents anda 
purposes, amounted to this that the prc- 
perty- which the Bank sought to attach 
did not belong to the judgment-debtor, 
Santokh Singh, but to the objector or 
claimant, the Committee, by virtue of the 
decree of the Sikh Gurdwaras Tribunal. 
This was met by a counter-objection by 
the decree-holder, the Bank, that the decree 
on which reliance was placed by the 
Committee no longer existed in law as 
it had been set aside by a later judgment 
of Mr. Kishen Chand. The decree-holder’s= 
objection prevailed and the objection o1 
claim of the Committee was disallowed. 
The only course open tc the Committee in» 
these-circumstances was to attack that order 
in a regular suit under ©. KAI, r. 63, Civil 
Procedure Code for a declaration that the 
property could not be attached in executione 
of the’ Bank’s decree against Santokh Singk 
as it. belonged to the Oommiftee. This 
relief would have directly involved further 
declaration that Mr. Kishen Chand’s decree 
was a nullity. The Committee did lodge 
the present suit within the preecribed time; 
but instead of claiming the relief in terme_ 
of O.. XXI, r. 63 merely sought a declara 
tion against Mr. Kishen Ohard’s decree, 
The net result, however, would be the same. 
If onee it was declared that Mr. Kishen 
Chand’s decree was a nullity as being: 
without jurisdiction, the conclusion that 
would inevitably follow would be that the 
interest which was being claimed by the 
Committee in respéct of the property ‘in 
suit was not liable to attachment or sale. 
This suit therefore would be immune from 
attack, being the only remedy permissible 
under the law. ; 

We accordingly hold that the suit am 
instituted lay. We further order that the 
decree of Mr. Kishen Chand has no exist- 
ence in law s3 as to affect prejudicially 
the decree made by the Sikh Gurdwaras 
Tribunal. This may work hardship on. 
the Bank but for this result its own laches 
are reaponeible. It could easily have safe- 
guarded its interesis if it had proceeded 
in the manner enjoined by law and at 
the proper time. Not having done so, it 
cannot ask any Court to countenance an 
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illegal order obtained in an unauthorised 
manner. oe 

- Before we conclude, we may refer to a 
matter which came to our notice while 
preparing this judgment. We- found that 
Santokh Singh, one of the defendants in 
the suit, had been adjudged an insolvent 
by the Bombay High Court in April 1932, 
and was still undischarged. Despite the 
fact that the Bank knew that Santokh 
Singh had been adjudged an ing>lvent, and 
the Bank had raised an objection on that 
Score in another case in this Oourt about 
the same time when the present suit 
was proceeding in the Court below, it did 
not raise that objection in the sult with 
the result that the Official Assignee, who 
was entitled to bs bronghb on ‘the record 
in place of Santokh Singh, was not so 
impleaded. The Bank did not take that 
objection even before us when the appeal 
was argued. We consequently called upon 
the parties to take note of ths fact and 
to discuss the effect of the non-joinder of 
the Official Assignee either in the original 
suitor in appeal. Counsel for the appellant 
has relied on O. I,r. 13, Civil Procedure 
Code where it is said that.an objection as 
to misjoinder or non-joinder of parties, 
if ‘not taken at the proper time, shall be 
deemed’ to have been waived. Counsel 
for the respondent has not been able to 
attack this position. We ccnsequently ignore 
this defect. The only result of not im- 
pleading the Official Assignee will be that 
he will not be bound by the decree 
obtained by the Committee in this case. 
As to how it would eventually affect the 
execution proceedings, it is not our function 
to determine. 

In the result, we allow this appeal, set 
aside the decree of the Court below and 
grant the plaintiff the relief prayed for. 
We leave the parties to bear their own 
costs throughout as, in our opinion, neither 
party appears to have conducted its case 
properly in the trial Court nor has it 
rendered any appreciable help to us in the 
disposal ofthis appeal. 


8, Appeal allowed. 
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PATNA HIGH COURT 
Appeal No. 23 of 1937 
January 4, 1939 
Manowar Lact AND OHATTEBJI, JJ. 
JADU SAHU AND ANoTHER— 
DEFENDANT3-—ÅPPELLANTS 
yergus 
CHAMRA SAHU AND OTHERS—PLAINTIFHS | 
AND OTARRS—DSFENDANTS— 
` RESPONDENTS ETEF 
Legal practitioner— Application on behalf o 
defendants that if plaintiff takes special oath ‘and 
makes statement, defendants would be bound by 
it—Application signed by some defendants and 
by Pleader appearing for all defendants with 
words “for defendants”—Pleader, if can be deemed 
to have signed on behalf of all de fendants— 
Vakalatnama—Construction—Held, power given by 
vakalatnama was wide enced i authorize Pleader 
to fil tition for special oath. 
EE in a sit an application is filed on behalf of 
the defendants to the effect that if plaintiff takes 
special oath and makes statements asto the several 
items claimed by the defendants, they ‘would 
be bound by his statements and such applica- 
tion is signed by some of the defendants and 
also by the Pleader appearing for all the defend- 
ants the Pleader adding the words “for the 
defendants” after his signature, any statement made 
by the plaintiff in pursuance of such an applica- 
tion would be binding even on the defendants who 
did not sign the application, as, in the absence of 
any qualifying wordsthat the Pleader is signing 
only on behalf of the defendants who have signed, 
the Pleader would be deemed to have signed on 
behalf of all the defendants for whom he was appear- 
ing. [p. 792, col. 1.) f 
fine! vakalatnama by which 
appointed empowered him to file 
promise in the suit, file petition 


the Pleader was 
etition of com- 
or referring'the 


-cage to the arbitrators withand without the signa- 


tures of the defendants, withdraw the suit by putting 
in petition without their signatures and amongst 
other things, to take whatever steps he thought 
necessary in the suit: 

Held, that the powers given by the vakalatnama 
were wide enough to authorize the Pleader to file 
a petition for special oath. Wast-ul-Zaman Khan 
v. Faieo Bibi (2) and Mahammad Mahmud Chou- 
dhury v. Behary Lal Saha (3), relied on, Sadashiv 
Rayaji v. Maruti Vithal (1), Ramasamt Odayan 
t. Ramasami Odayan (4), Talawand v. Fateh Din 
(5). and Ram Ratan v. Ram Lal Singh (6), 
distinguishe!. [p. 792, col, 2.) a 

A, from the original decrea of the Sub- 
Judge, Ranchi, dated October 9, 1936. 

Messrs. G.S. Prasaiand Paras Nath, 
for the Appellants. . 

Messrs. B.C. De, K. K. Banerji and 
K.P. Varma, for the Respondents. 


Chatter]i, J.—This appeal arises out of a 
suit for partition between two branches of 
a Mitakshara family represented by two 
brothers and their respective sons or 
grandsons, Plaintiff No. 1 and defendant 
No. 1 are the two brothers of whom the latter 
is the elder. Plaintiffs Nos. 2 to 5 are the 
sons or grandsons of plaintiff No. 1 and 
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defendants Nos. 2to 6 are the sons of 
defendant No.1. All the defendants filed 
a joint written statement, and their main 
defence was that certain joint familv pro- 
perties purchased in the name of plaintiff 
No. 1 wére not included in the plaint. 
The nature of the defences will appear 
from the following issues framed in the 
suit : 
“1, Have all the ‘joint properties been included in 
the suit ? 
2. Whether the properties claimed by plaintiffs 
as their self-acqnired properties are really so? and 
3. To what relief, if any, are the plaintiffs 
entitled ?” ` 
Ween the suit came up for trial, an 
‘application was filed on behalf of the defen- 
dants to the effect that if plaintiff No.1 
‘Ckamra Sahu, took special oath and made 
statements as tothe several items claimed 
by the defendants mentioned in the schedule 
attached to and filed with the written 
statement, they would be bound by his 
Statements, and that those items which 
Ohamra Sahu would thus admit together 
with the properties admitted in the plaint 
might be partitioned. This application was 
signed by defendants Nos. 1, 2, 4 and 5 and 
also by the pleader who had appeared for 
all the defendants. Plaintiff No. 1 did 
take special oath and the suit was dis- 
posed of on his statements and a prelimin- 
ary decree was passed. Against that decree 
defendants Nos. 3 and 6 have preferred this 
- appeal. ; 
The first point urged by Mr. Rai Guru- 
` saran Prasad on behalf ofthe appellants is 
that they did not join in the petition for 
special oath and are not, therefore, bound by 
the statements made by plaintiff No. 1 on 
special cath. He laid stress upon the fact 
that the application for special oath was 
signed by thè other four defendants and 
not by the appellants. But the pleader 
who, it appears from the vakalatnama, 
appeared on behalf of all the defendants 
did sign the petition. It however appears 
from his endorsement on big petition that 
he at frst signed as “Satis Chandra Ray 
for all defendants”; then “all defendants" 
were struck out and instead he wrote “de- 
fendants”. From thisit was argued that 
thepleader did not really represent the 
present appellants in this petition. This 
contention cannot be accepted, because the 
petition on tre face of it purports to be 
filed on behalf of the defendants without 
‘specifically mentioning the four defend- 
ants who actually signed it, and the pleader 
did sign for defendants. If really the 
. pleader did not represent the present 
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appellants. he should have informed the 
Court then and there that he signed the 
petition for defendants other than the 
present appellants. There is no doubt that 
the pleader signed the petition on behalf of 
all the defendants and the reason why it 
was signed by four of them only is that 
they happened to be present. Tt is then 
argued that the pleader, if he really signed 
on behalf of the present appellants, had no 
authority to do so. The vakalatnama by 
which the pleader was appointed empower- 
ed him to file petition of compromise in 
the suit, tile petition for referring the case 
to the arbitrators with and without the 
signatures of the defendants, withdraw the 
suit by putting in petition without their 
signatures and amongst other things, to 
take whatever steps he thought necessary 
in the suit. It must be remembered that 
defendant No, 1, who is the father and 
obviously the managing member of the 
family, was present and signed the petition. 
The pleader must have received proper 
instruction before he filed the petition on 
behalf of the defendants. Under the cir- 
cumstances he thought it prudent to sign 
the petition on behalf of the absent 
defendants, namely the present appellants 
particularly when he found that the father 
and the other brothers also actually joined 
in the petition. The powers given by the 
vakalatnama were wide enough to authorize 
she pleadee to file a petition for special 
oath, 

Mr. Rai Gurusaran Prasad has referred 
in particular to the decision of the Bombay 
High Court in Sadashiv Rayaji v, Maruti 
Vithal (1), where it was held with reference 
to the terms of the power of attorney adduc- 
edin evidence in that case that the agent 
had no authority to bind the principal by 
offering spacial oath to the opposite party, 
and powers of the pleader were no larger 
than those of the agent. Ib was, however, 
observed in that cas- that : 

“the general words implying an authority to do 
all that defendant N>. 2 himself could do can only 
mean that the agent could do all that was necessary 
for the prosecution of the suit in the ordinary way” 
and that brivging the case to a close by 
offering a special oath isnot a step that 
was necessary for the prosecution of the 
suit in the ordinary way. In the fitst place 
the case was decided with reference to the 
terms of the particular power of-attorney 
before the Court; in the second place, the 
general observations made in the course of 
the judgment do not, with all respect to the 


learned Judges, appear to me to be quite 
(1) 14 B455, 
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convincing. If an agent represenis the 
principal and his act is binding on the 
principal as if it was an act of the principal 
himself, I fail to see why, when the 
principal authorizes his agent to do what- 
ever is necessary for the prosecution of the 
suit, the principal will not be bound if the 
agent in the interest of his principal offers 
a special oath tothe other side. The deci- 
sion appears to have been dissented from 
by the Allahabad High Court in Wasi-ul- 
zaman Khan v, Faiza Bibi(2)and by the 
Caleutta High Court in Muhammad Mahmud 
Choudhury v. Behary Lal Shah{3). The 
facts of these cases are very similar to 
those of the present, In Muhammad 
Mahmud Choudhury v. Behary Lal Shah 
(3) it was held that though a pleader as 
agent on behalf of his client cannot bring a 
suit to a close by offering to be bound by 
the oath cf the opposite party in a particular 
form, it was quite open tothe Court to make 
an inference from the particular circum- 
stances of the case that there was an 
authority on the part of the pleader because 
of the presence of one of the adult defend- 
ants who evidently had been put forward 
by the others to take all necessary steps in 
connection with thesuit. In Wast-ul-zaman 
Khan v. Faiza Bibi (2) the Court had to 
‘construe aspecial power of attorney executed 
by a Mubammadan wife in favour of her 
husband by which the latter was authorized 
to conduct a case on her bebalf “as he 
should deem fit," to ecmpromise or withdraw 
the suit, to refer it to arbitration and to 
nominate and appoint arbitrators. It was 
held that by these terms the husband had 
authority to offer special oath tothe other 
side, In the present case, as I have already 
mentioned, the vakalatnama authorized the 
pleader to take whatever steps he thought 
necessary in the suit. We must presume 
that the pleader would never have filed 
the petition on behalf of the defendants 
including the present appellants if really 
he throught that he had no instructions to 
represent the present appellants. Under 
these circumstances, Iam inclined to hold 
that the pleader bad authority to file a peti- 
tion on behalf of the appellants offering 
-special oath to the other side. 

The dast point raised isthatin view of 
the statements of Chamra Sahu himself the 
learned Subordinate Judge should have 
‘excluded the Bandheya lands from parti- 
tion, The statement in question is ‘I have 
‘ (2) 38A 131; 32 Ind. Oas. 348; A IR1916 All 


(165; 14 ALT 38. 
(3) 34 O W N 310; 129 Ind. Cas, 408; A IR 


) ; 
“1930 Oal 463; Ind. Rul, (1931) Oal. 184. 
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not purchased Bandheya from Deochand 
and Rnpchand Sahu.” From the schedule 
attached to the plaint, it appears that 
12.96 acres of raiyati lands in village 
Bandheya wre ineludéd in the claim for 
partition. The defendants in their written 
statem2nt arwhere said that these landa 
were their self-acquired proparty. Oa the 
other hand it is clearly mentioned in the 
p3tition for special oath that ths items 
already admitted by the plaintiffs in their 
plaint need not be put to the witness 
(Chamra Sahu’, From the schedule filed 
with the written statem2nt it appears that 
the defendants claimed certain proprietary 
interest in village Bandheya as joint 
family property which was not included in 
the plaint. Itis, therefore, quite clear that 
the statement of Ohamra Sahu refers not 
to the raryati lands in:village Bandheya 
but to the proprietary interest in the village, 
With regard to the raiyati lands it appears 
upon the pleadings to b3 the common ground 
that they are joint family properties, All 
the contentions fail and I would dismiss the 
appeal with costs, In the circamstances of 
the case, hearing fee is assessad at five gold 
mohurs, 

Manohar Lall, J.—I agree. I wish to 
add a few observations in ‘order to impress 
upon the litigants that they should realize 
the extent to which they are bound by the 
acts of persons who are employed as agents 
‘having authority to act on their bebalf. 
The learned Advocate for the appellants 
drew our attention to a large numberof 
authorities; but the case upon which he 
particularly relied was the case of Sadashiv 
Rayaji v. Maruti Vithal (1). In that case 
a povwer-f-attorney had been given by 
defendant No. 2 to 1 Abaji Narayan; the 
learned Judges in construing it as not con- 
ferring auy extraordinary power upon Abaji 
pointed out: 

“The general words implying an authority to do 
all that defendant No. 2himself could do can only 
means that the agent could do all that was neces- 
sary for the prosecution of the suit in the ordinary 
way. 

The power-3f-attorney as printed at p, 455* 
of the report is silent as to waether the 
agent could refer the dispute to arbitration 
or withdraw the suit from trial. It appears 
to me thatit was for this reason that the 
learned Judges held that the agent Abaji 
could not have brought the suit to a termina- 
tion in any special manner, for instance, by 
referring the case to arbitration, or by 
offering as he did “to be bound by the oath 
of the opposite party ina particular form,” 


*Page of 14 B—[Ed,] a 
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At p. 458* the learned Judges threw out a 
doubt whether 

: “any person but the party himself can make such 
anore as is contemplated in s. 9, Oaths Act of 
1l 5 

This matter was not argued before us; but 
it is enough to state thal towards the end of 
the judgment the learned Judges did come 
to the conclusion 

“of course, if a party specially authorizes his 
. pleader or an agent, to make an offer tobe bound 
by a particular oath, he might be estopped from 
retracing the step he had taken if his offer were acted 
on, 


I therefore do not consider that this case 
is any authority for the proposition that the 
power-o!-attorney in the present case printed 
atp. 10 of the paper-book which, as my 
learned brother bas just pointed out, distincte 
ly author.zes the pleader to filea petition of 
compromise with or without the signature 
of his. client, to withdraw the suit by putt- 
ing in petition without the party's signature, 
and to take whatever steps the pleader 
may consider necessary in the suit, did not 
authorize the pleader in law to agree to the 

.case being decided on the oath taken by 
. Chamra Sahu in a special manner. The 
next case relied upon is that in Ramasami 
Odayan v. Ramasami Odayan, 5 Ind. 
Cas. 514 (4) ‘This caze merely 
. states in two or three lines that the 
learned dudges are prepared to follow 
the decision in Sadashiv Rayaji v, Maruti 
Vithal (1) but gives no reason whatsoever, 
The decision in Talawand v. Fateh Din 5) 
was next relied upon; but in that case the 
learned Judges pointed out that Fateh Din 
alone (and not the plaintifi-appellants) was 
bound by the result of the special oath; 
the learned Judges came to the conclusion 
that “Bo far as the record shows, Fateh Din 
alone agreed to be bound by the defend- 
‘ants’ oath” but Counsel for respondent- 
defendant urged that Jhandu, plaintiff, and 
also the pleader who represented all .the 
‘plaintiffs were’ present when Fateh Din 
challenged defendant, and that Jhandu 
‘held a power of attorney from those plaint- 
iffs woo were not present. The coniention 
was ‘that it should be held that all the 
‘other parties were also bound. Tne learned 
Judges on the facts and circumsiancas of 
that case oveiruled the contention. This 
‘ease is no authority for the proposition as 
to the effect to be given to the terms of a 
particular power-of-attorner. Te power- 


(4) 5 Ind. Cas, 514;20M L J 386. 

(5) A I R i918 Lah 126; 45 Ind. Cas. 230; 83 
P K 19.8; 115 PL R 1918 
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of-attorney held by Jhandu in that case had 
not evea been quoted or discussed in the 
judgment, The decision in Ram Ratan v. 
Ram Lal Singh (6) was also relied upon, but 
this case merely decides: 

“Where a party offers to be bound by the oath of 
a witness and the evidence is given, the evidence 
so given shall, a9 against the person who offered 
to be bound, be a conclusive proof of the matter 
stated.” MIPA l 

This proposition is not denied and cannot 
be denied by anybody. Tae case in Wasi- 
ul-Zuman Khan v. Faiza Bibi (2) seems to 
fit in with the case before us, The 
power-of-attorney in that case, as has 
been poiated out at p. 132*, is very similar 
to the power-of-attorney io the case 
before us, In that casethe lady gave her 
husband 

“full powers to conduct the case as he.should deem 
fit and in the deed she also set out that he had power 
to compromise the suit, to withdraw the suit, to refer 
the point in dispute to arbitration, to nominate and 
appoint arbitrators and concluded by saying that 
every step that he might takein the conduct of the 
cage was to be considered as having been taken by 
her herself.” 


Tais is exactly how the -vakalatnama in 
the present case at p., 10 of the paper 
book reads, I therefore agree with my 
learned brother that there is no substance 
in the contentions raised by the appel- 
lants and that the appeal should be dis- 
missed with costs assessed ab five gold 
mohurs, i 


s. Appeal dismissed. 


(6) A I R 1929 All. 759;118 Ind. Oas. 188; (1929) 
AL J 1095; Ind. Rul. (1929) All. 814 


*Page of 38 A. —[Hd.] 





LAHORE HIGH COURT 
Second Appeal No. 352 of 1933 
November 30, 1933 
Appison ano Ram LALL, JJ, 
MUL RAJ—PLAINTIFF —APPELLANT 
versus f 
RAHIM BAKHSH AND ANOTAKR—- 
DgreNpants—KgsvONDaNTs 

Registration Act (XVI of 1908), s. 32 (a), 34 (3) 
(a)—Person authorised by  power-of-attorney to 
execute a sale deed—Such deed executed—His power 
to present it for registration. . Toz 
As s. 32 (a), Registration Act, is explicit and 
states that every document to be registèred shall 
be presented by some person executing the same, it 
follows that the sale deeds are also properly pre- 
sented for registration if the peraon presenting them 
has full power under his power-of-attorney to 
transfer the properties and to execute the documents, 
his act being as effectual inlaw, under s. 2, Powers 
of Attorney Act, as if the documents had been 
executed by thedonee ofthe power in the neme, 
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end with the signature and seal of the donor there- 
of, The donee of the power, therefore, can admit 
the execution under s. 34 (3) (a. Sitaram Lazman 
Rao v. Dharmasukhram (1) and Puran Chand v. 
Monmotho Nath (2), relied on. 
. A. from the decree of the District 
Judge, Hoshiarpur, dated May 7, 1938. 
Mr. Achhru Ram, for the Appellant. 
Sheikh Akbar Ali and Mr. Shamair 
Chand, for the Respondents (Defendants 
Nos. 1 and 2, respectively). 


Addison, J—Rahim Bakhsh, defendant 
No. 1, obtained a money decree against 
- Gujar Ram, father of Beas Dev, defendant 
No. 2, and in execution of bis decree got 
the properties in dispute attached. One 
. Mol Raj laid a claim to these properties 
under QO. AKI, r. 48, Civil Procedure Ccde, 
-but his petition was dismissed in default. 
He then instituted this suit under O. XXI, 
r. 63, Civil Prccedure Ocde, to establish his 
tight of ownership to the properties in ques- 
tica. His case was that they had been sold 
-tohim by Gujar Ram through his agent 
Munshi Ram under sale-deeds Exs. P-1 to 
P 3, dated September 19, 1928, for Rs. 6,000. 
Two issues were framed : 
“1. Were the sales in dispute for consideration 
and bona fide made in the plaintiff's favour ? 
2, Was Munshi Ram authorized to effect the sales 
in the plaintiff's favour ?" 


The trial Court found both issues in 
favour of the plaintiff and decreed the suit. 
On appeal the learned District Judge, with- 
out going into the merits, held that the 
sale deeds were ineffective as they had not 
been validly registered. He therefore 
dismissed the suit accepting the appeal. 
Against this decisicn the plaintiff has pre- 
ferred this second appeal. It is not disputed 
that Munshi Ram was given, under a power- 
of-attorney dated September 1, 1928, exe- 
cuted by Gujar Ram, full power to sell on 
behalf cf Gujar Ram certain properties. 
This power-of-attorney was registered on 
thesame day. The contention raised before 
the lower Appellate Court was that Gujar 
Ram did not invest Munshi Ram specifically 
with authcrity to present the sale-deeds 
for registration, that tte power-of-attorney 
was not executed before the Suk-Registrar 
and that the Sub-Registrar did not authen- 
ticatg the dccument in accordance with 
law. This ccntention seems to be unsound. 
Under e. 32, Kegistration Act, with certain 
exceptions 

“every document fo be registered shall be pre- 
sented at the proper registration office (a) by same 
person executing or claiming under the same.. ... 
(b) bythe representative or assign of such person, 
or (e) by the agent of such person, representative 
or assign, duly authorized by power-of-attorney 


MUL RAJ V. BAHIM BAKHSH (LAH) 


195 


executed and authenticated in manner hereinafter 
mentioned.” 

Then comes s. 33 which provides that 
the powers-of-attorney mentioned in s. 32 
(e) shall be executed in a particular way. 
Section 34 (1) lays -down that no document 
shall be registered unless the persons 
executing such document... appear before 
the Registering Officer within a particular 
time; while e. 34 (3) is as follows: 

““ The Registering Officer shall thereupon 

(a) enquire whether ornot such document was 
executed by the persons by whom it purports to 
have been executed ; 

(b) satisfy himself as to the identity of the per- 
sons appearing before him and alleging that they 
have executed the document ; and , 

(c)in the case of any person appearing as a 
representative, assign, oragent, satisfy himself of 
the right of such personso toappear.” ` 

It is admitted that Munshi Ram had full 
power to execute a sale-deed of any.of the 
properties menticned in the power-of-attore 
ney of September 1. The qnestion is whe- 
ther Munshi Ram could present the docu- 
‘ments under the provisions of s. 32 (a), and 
admit them under the provisions of s. 34 
‘ (3) (a); for it was he who presented the 
documents for registration and admite 
ted execution before the Registering Officer, 
According to s. 32 (a), a document has to 
be presented by some person executing 
or claiming under the same, It is undoubt+ 
ed that Munshi Ram executed the docu» 
‘ments, According to s. 3: (3) (a) the 
person executing the document has to 
admit its execution and- Munshi Ram did 
so. Further, under s. 2, Powers of Attorney 
“Act, VIL of 1882: 

“the donee of a power-of-attorney may, if he thinks 
fit, execute or do any assurance, instrument or 
thing in and with his own name and signature, and 
his own seal, where sealing is required, by the 
authority of the donor of the power : and every 
assurance, instrument and thing so executed and 
done, shall beas effectualin law as if it had been 
executed or done bythe donee of the power in the 

*name, and with the signature and seal, of the donor 
thereof.” 

This section therefore sets out that a 
sale-deed executed iù the manner adopted 
inthe present case is as effectual in law as 
if Gujar Ram himself had signed the docu- 
ment. Further, as already remarked, 
Munshi Ram comes within the words of 
ss. 32 (a) and 34 (3) (a) as. being the person 
who executed the document. A Full Bench 
of the Bombay High Court held in Sitaram 
Laxman Rao v. Dharmasukhram (1) that : 

“The person executing a document on behalf of 
himself and on behalf of any person under a power- 
of-attorney, which is otherwise valid, but which 
does not comply with the requirements of s. 33, 
Registration Act, is competent to appearand admit 

(1) 51B971; 103 Ind. Cas. 96; AIR 1997 Bom, 
487; 29 Bom. L R 1124 (F B.) 
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execution of the hrst mentioned document before the 
Registrar.” i z 
In the present case, Munshi Ram exe- 
'cuted the documents, presented them for 
-yegistration” and appeared before the 
Registrar to, admit execution. Again their 
: Lordships of the Privy Council in Puran 
‘Chand v. Monmotho Nath (2) held that : 
. “A document is executed, when those who take 
benefits and obligations under it have put or have 
caused to be put their names to it. Personal 
signature is not required and another person, duly 
| authorized, may by writing the name of the party 
executing (as was done in the present case), bring 
_ about‘his valid execution, and put him under the 
obligations involved. Hence the words ‘person 
‘executing’ in the Act cannot be read merely as 
‘person signing’. They mean something more, namely 
the person who by a valid execution enters into 
` obligation under the instrument. When the appear- 
ance referred to is for the purpose of admitting the 
execution already accomplished, there is nothing to 
` prevent the executing person appearing either in 
~ person.or by any authorized and competent attorney 
in crder to make valid admission.” 

It follows from this decision that if a 
dccnment is validly executed by one attor- 
ney on behalf of his donor of the power-of- 

| attorney, the donor of the puwer can him- 
.self appearor any other attorney of his 
can appear to make a valid admission under 
‘a. 84 ofthe Act. There authorities, there- 
fore, cover a large part of the present case 
„and as 8. 32 ‘a), Registration Act, is explicit 
.and states that every document to be 
registered shall be presented by some per- 
son executing the same, it follows that the 
sale-deeds were.also properly presented for 
registration by Munshi Ram who had fàll 
power under his power-of-attorney to trans- 
.fer the properties and to execute the 
documents, his act being as effectual in 
law, under s, 2,” Powers of Attorney Act, 
äs ifthe documents had been executed by 
ihe donee of the power in the name, and 
- with the signature and seal of the donor 
thereof. As Munshi Ram was the parson, 
‘who executed the documents, it must be 
held that he had power to presert them 
for registration under s. 32 (a) of the 
Act. A : 
. Forthe reasuns give above, we accept 
this appeal, set aside the decree of the 
lower Appellate Court and remand the 
-appeal to it for decision on the merits. The 
,court-fee in this: Qourt will be refunded: 
parties will bear their own otber costs in 
this Court, while costs in the lower Courts 
-will be in the discretion of the lower 
‘Appellate @ourt. It may be noted that the 
‘parties were directed to appear before 
© (3) AIR1928 P O 38; 108 Ind. Cas. 342; 550 
582. S51 ARE;26A L J 1291: 27 L W 336; (1928) 
‘M WN 149: 54MLdJ473; 470 LJ 396; 320 W 
N 629; 30Bom.L R 783 (P 0) : 
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the lower Appellate Court on Jannary 4, 
1939. 
D. Appeal remanded. 


PATNA HIGH COURT 

Civil Appeal No. 734 of 1937 

October 28, 1938 
Haretes, O. J. AND VARMA, J. 
Firm LADURAM SAGAR WVAL—P tatntipe 
—APPELLANT 
versus 4 
JAMUNA PRASAD CHAUDHURI 

AND OTIERS— DEFEN DANTS— RESPONDENTS 

Partnership Act (IX of 19394, s. 69—Suit not 
maintainable by reason of non-compliance with- s. 69, 
if can become maintainable at later stage by reason 
of subsequent registration. 

A suit which is not maintainable by reason of 
non-compliance with s. 69, Partnership Act, cannot 
become maintainable at a later stage by reason of 
registration. Subsequent registration cannot cure 
the initial defect. A plaint filed by an unregistered 
firm is in effect no plaint at all because s. 69 
makes claim arising out of a contract unenforceable 
ifthe firm is unregistered at the date of the in- 
stitution of the suit. An unregistered firm has no 
right to sue, and therefore, a plaint filed by it has 
no legal effect. If at the time the plaint is filed 
the claim is bound to fail, subsequent ` registration 
cannot improve the position. The crucial date is 
the date of the institution of the suit. Krishen Lal 
Ram Lal v. Abdul Ghafur Khan (3; Chhagan Lal v. 
Mangal Sain Raj Narain (4), Subramania Mudaliar 
v. Hast Asiatic Co., Ltd. (5), and Ram Prasad Thakur 
Prasad v. Kamta Prasad Sita Ram (6), followed 
Radha Charan Saha v. Matilal Saha il), and Varada- 
rajulu Naidu v. Rajamantka Mudaltar, (2), not 
followed. [p. 798, cols, 1 & 2.) 

O. A. from the decision of the Additional 
Sub-Judge, Bhagalpur, dated July 22, 1937. 

Messrs. S. N. Bose and K. Dayal, for the 
Appellant. 

Messrs. B. N. Mitter, Harinandan Singh 
and Yasin Yunus, for the Rsspondents. 

Harrles, C. J.—This is a plaintiff's 
second appeal against concurrent decree of 
the Uourts below dismissing his claim. The 
suit, out of which this appeal arises was for 
the recovery of money due on certain 
bahikhata accounts. The’ plaintiff firm 
carried on business as wholesale cloth 
dealers, whereas the defendants carried on 
a retail cloth business. Over a period of 
time the defendants had made purchases of 
cloth from the plaintiff frm, and eventually 
the parties adjusted the accounts. It was 
the plaintiff's case thata sum of Rs. 1,693 
was due from the defendants to the plaintiff 
firm upon this account. The defendants 
raised a number of defences, butit is only 
necessary for me to deal with one of them, 
Defendants contended that the suit as insti- 
tuted was not maintainable ss at the date 
of the institution of the suit the plaintiff 





. firm- had not been registered in accordance 
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with the provisions of the Partnership Act. 
The other defences, namely, limitation and 
denial of the accuracy of accoun's, do not 
arise in this appeal. 

The trial Gourt dismissed tha snit on the 
ground that it was not maintainable by 
reason of s. 69, Partnership Act. The lower 
Appellate Oourt was of opinion that the 
suit was not maintainable when instituted 
but that it became maintainable at a later 
date when the plaintiff firm was registered. 
It further held that part of the claim was 
barred by limitation and that the remainder 
has been satisfied by payment. It accord- 
ingly upheld the decision of the trial Court 
though upon different grounds. It nas. been 
strenuously argued by Mr. Bose in this 
appeal that the suit was maintainable and 
that the lower Appellate Court was right 
in treating the suit as having been instie 
teted on tke date when the firm was 
registered. The suit was instituted on 
November 21, 1935, and it is common 
ground that upon that date the firm was 
an unregistered one. On December 10, 
1935, the plaintiff firm applied for registre- 
tion under the Partnership Act and on 
January 18, 1936, registration was effected. 
It has been contended on behalf of the 
appellant that though the suit was not 
maintainable when instituted, the Oourt 
was entitled to treat the suit as properly. 
‘instituted on January 18, 1936. 

On behalf of the respondents’ ib. has 
been contended: that as the suit was not- 
maintainable. when instituted, nothing that 
happened afterwards could affect the main- 
tainability of this particular suit. Reliance 
has been placed by the Advocate for the 
appellant upon the case in Radha Charan 
Saha v. Matilal Saha (1). In that case 
a suit was instituted by an unregistered 
firm on May 25, 1934, and no exception 
was taken Jn the written statement on the 
ground of non-registration of the firm. The 
suit proceeded to trial and was decreed on 
contest against the answering defendant and 
ex parte against the others. The answering 
defendant appealed, but that appeal was 
not preceeded with, as there was an 
application to have the ex parte dveree set 
aside by, those defendants against whom 
the ex parte decree was passed. That 
ex parte decree was set aside and the suit 
came on for hearing afresh. At that hearing 
a plea was taken that the suit was not 
maintainable under s. 69 27, Partnership 
Act, on the ground of the non-registration 
of the firm at the date of the institution 


(1) 410 WN 534, 
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of the suit. The firm was, as a matter’ 
of fact, registered on June 20, 1934. The 
objection wasupheld by the Oourts below 
and the suit dismissed. On appeal Mitter, J; 
held that the suit ought not to have: 
beer dismissed merely on the gfound of - 
nop-registration of the firm at the date 
of the institution of the suit but that it 
ought to have been deemed ta havea been 
instituted on the date when the firm was: 
registered. s 
This case was followed by Horwill, J. of: 
the Madras High Court in Varadarajulu 
Naidu v. Rajamanika Mudaliar (2). In: 
that case an unregistered frm had instituted 
& suit and during the course of the prc- 
ceédings had ‘registered itself in accordance 
with the Partnership Act. On objaction. 
being raised that the firm wasn-t réfistered 
at the date of the institution of the suit,. 
the suit was dismissed though registration - 
h:d taken place before the hearing, 
Horwill, J. held that it would be most 
inequitable for the firm to have its suit- 
dismissed and be forced ‘to file anothér 
after paying fresh court-fee. Accordingly’ 
he allowed the suit to be treated as insti-. 
tuted at the date when the firm was 
registered, : r 
These two Single Judge cases undoubtedly : 
support the argument’ of the appeilant.. 
But Mr. Mitter on behalf of the respon-. 
dents has cited a” large number of autho.’ 
rities of various Oourts which take the: 
oppcsite view. In Krishen Lal Ram Lal. 
v. Abdul Ghafur Khan. (3) a Bénch of 
the Lahore High Court held that a suit 
instituted by an unregistered firm must 
be dismissed. According to the learned: 
Judge s. 69, Partnership “Ast, clearly said 
that no suit falling within its purview 
should be instituted. It was the institution - 
of the suit that was barred; hence an un- 
registered firm could not file a suit, nor. 
could it after filing get the suit stayed till: 
it got itself registered. Such a suit would 
have to be distnissed,, though the dismissal 
of such suit would be no bar to a fresh suit 
after registration, if such was within time. 
In this case the Bench certainly took the. 
view that a suit instituted by an unregis- 
tered firm was bound to fail and that ` 
registration after the filing of the suit could 
not possibly affect the maintainability of 
that particular suit. A similar view was. 
expressed by the learned Single Judge of- 
the Lahore High Court in Chhagan Lal v. 
(2) AI R 1937 Mad 767; 176 Ind, Oas. 916; (1937). 
2M LJ 273; (1987) M W N 754; JI RM 193. 
(3) AIR 1935 Lah 893; 160 Ind. Cas. 513; 17 
L, 275; 38P L R 633; 8 R L 557, 
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Mangal Sain Raj Narain (4), In that case 
it was held that a suit by an anregistered 
firm.was invalid and that registration of 
the. firm after the suit had been instituted 
did not relate back so as to make the suit 
valid. 

- Another case to the same effect is the 
case in Subramania Mudaliar v. East 
Asiatic Co, Ltd. (5). In that case an 
unregistered. firm instituted a suit and 

after objection was raised, obtained regis- 
tration under the Partnership Act. There- 
after -it applied for; amendment praying 
thet the suit should be treated as having 
been: instituted on the date of the applica- 
- tion;for amendment. It was held that any 
subsequent amendment of the petition after 
getting the firm.registered under the Part- 
nership Act could not relate back tothe 
date ofthe institution of the suit so as to 
cure the defect which existed at the time of 
institution, as the plaint was not.a plaint 
at all, hence the order of amendment could 
not be granted. - 

In Ram Prasad Thakur Prasad v. Kamta 
Prasad Sita Ram (6) Kendall, J. held that 
before instituting a suit by a partner against 
a firm, the firm must be duly registered and 


the Registrar must have recorded the. 


‘ person suing as a partner in the firm. 
Subsequently. registering the firm and 


amending the plaint did not make a valid . 


institution;. merely making an application 
for. registration. before suit was not sufficient. 
Section: 69 was mandatory. 

; It is, therefore, clear that the trend of 
authority is in- favour of the respondents’ 
contention - in this case; namely that a suit 
which is not maintainable by reason .of 
non-compliance with 6. 69, Partnership 
Act, cannot become maintainable at a later 
stage by reason of registration. In my view 


subsequent registration cannot cure the. 


initial defect. A plaint filed by an unregis- 
tered firm is in effect no plaint at all 
because s. 69 makes claims arising out of a 
contratt unenforceable if “the firm is 
unregistered at the date of the institution of 
the suit. An unregistered firm has no right 
to sue, and therefore a plaint filed by it 
has no legal effect. If at the time the plaint 
is filed. the claim is bound to fail, I cannot 
see how subsequent registration can improve 
the position. The Single Judge of the 

(AIR 1938 Lah 767; 179 Ind Oas. 363; 40 
P LRA 6é7; URLS 

(GAL R 1936 Med. 991; 165 Ind. Oas. 939; 71 M 
LJ 663; AL Ww 648; (1936) MW N 1144; 9R M 


£. 
6) A i R 1935 All 89; 157 Ind. gan 154; 1935 


a Driss; 1935 ALR 111; SRAN 
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Calcutta High Court held that there was no 
reason why the Court should not traat the 
plaint as filed- on the date of registration. 
That is possibly a very fair-view to take; 
but I know of no provision of law which 
permits a Oourt to treat the plaint as filed 
on a date subsequent to the date upon. 
which it was actually filed. In neither of 
the cases cited on behalf of the appellant 
is any authority cited which would enable - 
a Court to treat a suit as being instituted 
months later than the date upon which it 
was in fact instituted. In my view the- 
crucial date is the date of the iastitution of. 
the suit. If on that date the suit was bound 
to fai], nothing that happens subsequently 
can give the plaintif aright to sue. The- 
case is very similar to a case where a plain- 
tif brings a suit prematurely. If it is held 
that he had no cause of action at the date 
of the institution of the suit, then it does- 
not avail him in the slightest to show that 
his cause of action did come into existence 
a few days after the filing of the suit. If 
the Plaintiff had no cause of action when 
the siit-was filed, then such a suit is bound. 
to fail, though a cause of action might 
come into existence within a very short 
time after the institution of the suit. For 
the same reason, I cannot understand how 
an unregistered firm can file a suit and the 
defect bg cured by subsequent registration. 
It appears to me that if the suit as filed - 
was" nobs:maintainable, then it must be 
dismissed. 

For the reasons which I have given, I 
em satisfied that this suit was not: 'main- 
tainable. In my view the lower Appellate: 
Court rightly” dismissed the suit though- 
I am unable to agree with the reasons 
which it gave for doing so. In my judg: 
ment the learned Munsif and not the lower 
Appellate Court gave the true grounds for 
dismissing this claim. I would, therefore, 
dismiss this appeal with costs. 

Varma, J.—I agree. Mr. S. N. Bose for 
the appellants has laid great stress upon 
the decision in Radha Charan Saha v. 
Matilal Saha (1) and 1 should like to 
examine the reasons given in that judgment 
for allowing the suit to be deemed to have 
been filed after the date of Tegigtration. 
The reasons which 1 gather from the 
judgment are these; that the plea of non- 
Tegistration was not taken till the second 
hear‘'ng began, that the plaint was allowed 
to remain on the file till the date of 
registration and that the view which the 
learned Judge took in holding that the 
plaint should be deemed to have been filed 
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=aafter the date of registration was in accord- 
=ne with justice. Looking «et all these 
reasons separaiely and collectively, I find 
that they may be very good grounds for 
creating sympathy in favour of the plain- 
tiff, but they do not supply any legal 
reasons for getting round the provisions of 
s. 69 (2), Partnership Act, which have 
been declaréd to be imperative. No reason 
appears to have been given in that judg- 
ment for the. proposition that a plaint 
which is filed on one date may, under cer- 
tain circumstances, be deemed to have been 
filed on a subsequent date. The cese which 
has been referred to in that judgment is the 
case in Pran Krishna Saha v. Kripa 
Nath (7). But that wasa case under the 
Bengal Tenancy Act. The reasons given 
in that judgment would be applicable to 
the facts of the present case only by 
analogy and it is needless to say that 
arguments by analogy are not always safe. 
For these reasons, I fail to see any 
reason in that judgment for extending the 
Provisicns of s. 69 (2), Partnership Act, 
which are imperative. I agree with the 
view expressed in Krishen Lal Ram Lal 
v. Abdul Ghafur Khan (3), Ram Prasad 
Thakur Prasad v. Kamta Prasad Sita Ram 
(6), Chhagan Lal v. Mangal Sain Raj 
Narain (4) and Subramania Mudaliar v. 
East Asiatic Co., Ltd. (5) and diemiss the 
suit. The. trial Court dismissed the suit 
on this grou but the lower . Appellate 
Court relying on the Calcutta Weekly Notes 
decision held that although the suit was 
not maintainable, it should be deemed to 
have been filed on a date subsequent to tke 
date of registration. For the reascns given 
in the earlier part of this judgment I would 
uphold the view of the trial Court on this 
point. The appesl is dismissed with ccsts. 
8. : Appeal dismissed. 


(7) 210 W N 209; 35 Ind. Cas. 76; A I R 1919 Oal. 
755; 29 OL J 17. 


_ RANGOON HIGH COURT 
Oivil Regular Suit No. 227 of 1937 
January 10, 1939 
Donkey, J. 
MA BAW NWE— PLAINTIFF 
m VETSUS 
U AUNG SOE-— DEFENDANT 

Burmese Buddhist Law — Maintenance—Suit for, 
by wife against husband who is living separately 
—Maintarnability—Suit for maintenance by wife— 
Claim for arrears, if can be sustained, 

Under Buddhist Law there is a positive duty cast 
on the husband to maintain his wife or wives. 
Where by law, a person is underaduty towards 
another person, there is vested in that other a corres- 
ponding right to have that duty performed. Hence, 
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a suit for maintenance by a Burmese Buddhist wife 
against her husband, who is living sepafately from 
her, is maintainable. Ardeseer Cursetjee v. Perozeboye 
(2) and Monshee Bueloor Ruheem 
Begam (3), relied on. y 
In a suit by a Burmese Buddhist wife against her 
husband for maintenance, a claim for arrears of 
maintenance cannot be sustained. Maung Hmun 
Taw v. Ma Pwa (1), relied on. 
Dr. Ba Han, for the Plaintif. 
Mr U. E. Maung. for tke Defendant. 
Judgment.—This is a suit by a Burmese 
Buddhist wife against her husband for 
maintenance., The plaint asks for a decree 
for maintenance at the rate of Rs. 166 per 
mensem from the date of suit, and also for 
arrears of maintenance at this rate from the 
date on which the defendant first failed to 
maintain the plaintiff. It is now admitted 
that, in view of the judgment of their 
Lordships of the Privy Ccuncil in Maung 
Amun Taw v, Ma Pwa (|) the claim for 
arrears of maintenance cannot be sustained, 
and the parties have agreed that, if a suit 
for future maintenance is maintainable, 
the amount to be decreed for such 
maintenance shall be fixed at Rs. 150 per 
mensem. Oonsequently, the sole question 
which falls fcr decisicn is whether a 
Burmese Buddhist wife can bring a suit 
for maintenance against a husband from 
whom she has separated. a 
“No evidence has been called by'éither 
party, and the case has been ‘argued on an 
agreed siatement of facts. The.plaintiff 
- and the defendant were married of Decem- 
: ber-28, 1931. ‘They are still wife and hus- 
bend. They cohabited until the beginning 
of February 1937, when they separated on 
the defendant coniiacting a second mar- 
riage. They have since been living seps- 
rately. Since their separaticn, the defen- 
dant has not contributed anything to the 
maintenance of the plaintiff, The defence 
of*the defendant to the present suit is that 
no suit for maintenance lies by a Burmese 
Buddhist wife against her husband. Sec- 
tion 9, Civil Procedure Oode, enacts that: 
“The Courts shall... .have jurisdiction to try 
all suits of a civil nature excepting suits of which 


their cognizance is either expressly or impliedly 
barred.” 


A suit fur maintenance is a suitof a civil 
nature. But U E Maung, for the defen- 
dant, contends that the cognizance of a 
suit for maintenance between a Burmese 


v. Shumsoonissa 


. Buddhist wife and husband is barred by 


the Burmese Buddbist Law. It is conceded 

thai che question at issue is a question 

regarding marriage and therefore has 

.to be decided according to the Burmese 

Buddhist Law. In Ardeseer Cursetjee v, 
(1) (1872-92) L B R 258. 
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Perozeboye §(2) at pp. 372 and .373 a case 
which was decided im 1856, their Lordships 
of'the Privy Council said : 

“Marriage, whatever the form of contract may be 
constitutes, if not an express, atall events an implied 
contract between the parties that the husband shall 
maintain his wife. In Christian countries a breach 
of this contract cannot be enforceed by the wife in 
a Oivil Court directly against the husband, because 
the law considers a man and his wife as one person, 
and will not permit an action by the wife against her 
husband; but no such principle is known to the 
Muhammadan, Hindu or Parsee law; and the Supreme 
Courts at Calcutta and here have always treated 
native married women as femmes sole, and indeed it 
is quite impossible upon any 4 priori or natural 
reasoning to treat them as -anything else.” 

U E Maung, fcr the defendant, urges that 
in this respect a Burmese Buddhist marriage 
is similar to the Obristian marriage. He 
does {not suggc¢st that in law a Burmese 
husband and -wife are cne person; in fact, 
he cculd not possibly do sc. ` But Le argues 
that, because all the property acquired by 
them during marriage is their joint prc- 
perty, therefore the positicn in regard to 
an action by the wife for maintenance is 
just the same. He says that to allow such 
an action would be tantamount to allowing 
the wife to sue for her own property which 
isin her possession through her husband, 
and that it would lead to the anomalous 
result that the wife would, in the form of 
maintenance obtain scme part of her scare 
ini the joint property, and yet still be able. 
to claim-her full interest in the remaicder. . 
` The answer to this argument is, in my 
Opibion, that if the husband, has obtained 
control over the whole of the joint property 
and, by liviug separately from his wife and 
refusing to maintain her, denies her the 
right to be maintained out of that property, 
there is nothing opposed either to law or 
to reason in granting her a cause of action 
to enforce that right and that as the wjfe 
would be maintained out of the joint prc- 
perty if she were Jiving with her husband 
and would still retain her full rights in the 
surplus remaining after the maintenance 
of the joint household, there is nothing 
anomalous. in-her receiving, when they are 
living separately, a portion of the jcint pro- 
perty for her maintenance and still retaining 
her rights in the balance of such property. 
In Maung [mun Taw v. Ma Pwa |) their 
Lordships said (at p. 259*): 

“It is the duty of the husband to provide subsis- 
tence for his wife, and to furnish her with suitable 
clothes and ornaments.” 

“On behalf of the defendant it is urged 
. (226 MIA 348 at pp. 372 & 373; 4WR 91; 10 Moo. 
P U 375; 1 Suther 265; 1 Sar. 548(P ©). 
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that this opinion was not necessary to the 
decision of the qustion before their Lord- 
skips and therefore must be treated 
as obiter dictum. But as I have already 
pointed out in Ardeseer Cursetjee v. 
Ferozeboye (2) their Lordships said that 
marriage, whatever the form of the contract 
may be, constitutes, if noi an express, 
at all events an implied contract between 
tke parties ihat the husband shall maintain 
his wife. Moreover, all the Dhammathata 
declare ‘that itis the duty of the husband 
to maintain the wife: see Manugye, Vol. 9, 
8.17, aud the extracts of the Dhammathats 
collected: in U Gaung's Digest, Vol. II, 
ss. 208, 236, 244 and 253. It is clear that 
under Buddhist Law there is a positive duty 
cast on the husband to maintain his wife 
or wives. Where by law, a person is under 
a duty towards another person, there is 
vested in that other a corresponding right 
to have that duty performed. In Moonshee 
Buzloor Ruheem v. Shumsoonissa Begam 
(3) their Lordships said: 

« ‘If the law which regulates the relations of the 
parties gives to one of them a right,.and that right 
be denied, the denial is a. wrong; and uniess the 
contrary be shown by authority or by strong argu: 
ments, it must be presumed that for that wrong there 
must be a remedy in a Oourt of justice,” - 

‘The plaintiff, as a Burmese Buddhist 
wife, has a right to be maintained by her 
husband, and that right .has in this case 
been denied by her husband. It has not 
been shown, either by authority or by 
argument, that she has not a remedy ina 
Court of justice to enforce that right which 
has been'denied to her.. Hence, it must 
be held that a suit for mainteuance by a 
Burmese Buddhist wife against her husband, 
who is living separately from her,” is 
maintainable. Whether such a suit could 
be successful if the wife had at her dis- 
posal sufficient means to maintain herself 
it is. Unnecessary to decide, because it is 
not alleged in the present case that the 
Plaintiff has such means. I hold that the 
present suit is maintainable and- must be 
decreed. There will be a decree ordering 
the defendant to pay to the plaintiff the 
sum of Rs. 150 per mensem as her 
maintenance with effect from the date of 
institution of this suit (i.e. August 4, 1937) 
and for so long as the marriage between 
them: may subsist, or for so long as they 
continue to live separately. Tne defendant 
will pay to the plaintiff her costs of this 
Buit, assessed proportionately on the amount 
which has been decreed, viz. Rs, 18,000. 

8. Suit decreed, 
et) li MIA 551; 8 W R3; 2 Suther 49; 2 Sar, 259 


1939 


‘LAHORE HIGH COURT 
Second Appeal No.. 704 of 1938 
November 3, 1938 
Burns, J. 
KHAMANA—Derenpanr—AppELLaNt 
versus 
SITA SINGH AND ANOTHER—PLAINTIPES 
AND OTHERS —DEFENDANTS— RESPONDENTS. 
Custom (Punjab)~Alienation — Necessity—Money 


raised for payment of previous mortgage is for 
necessity. 


| Sale of ancestral property to raise money for pay- 
ing: off a previous mortgage is one for necessity, 
From the mere fact that the vendee has not yet 


paid the previous mortgage, it cannot be said that 


there wag no necessity for the payment. 


8.A.from the decree of the Additional 
District Judge, Hissar, dated March 1, 1938. 

Mr. Shamair Chand, for the Appellant. 

Mr. Labi Singh, for the Respondents. 


Judgment.—The only point which seems’ 


to require consideration in this appeal is 
whether the money required for ths previ- 
ous mortgage of Rs, 360 should not have 
been held to be for necessity. The existence 
of the previous mortgage is not disputed. 
All that is urged is that the vendeo has not 
yet paid the previous mortgagee. But that 
does not mean that there was no necessity 
for the payment of the item. The vendes 
can only obtain possession when he pays 
the item. The findings as regards the cther 
items and on the question of collusion are 
findings of facts and I am unable to see 


‘any adequate grounds for interference with: 


them. 

I accordingly accept the appeal and grant 
plaintiffs a dezlaration to the effect that 
the sale shall not affect their reversionary 
‘rights, but that they will not’be entitled to 
obtain possession of ‘the land from the 
vendees without payment of the mortgage 
charge of Rs. 360 to them, provided, of 
course, they have obtained possession of 
the land by redeeming the mortgage. If the 
vendees fail to pay the amount to the pre- 
vious mortgagees till then, the plaintiffs 
will be entitled to obtain possession from 
the previous morkgagees on payment of the 
said sum, when succession opens out to 
them. Tae plaintiffs will get only 2/jrd of 
their cosés throughout. 


S. Appeal allowed. 
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(ALL) 


ALLAHABAD HIGH COURT 
First Appeal No. 418 of 1933 
December 19, 1938 
CoLLisTak AND BasPal, JJ. 
Musammat IZHAR FATMA BIBI 
AND OTEERS—P LalNTirys—A PPELLANTS 
versus 
Musammat ANSAK FATMA BIBI 

AND OTnERS-—DEFENDANTS— RESPONDENTS 

Muhammadan Law-—Dower—Widow's lien—Her 
possession without consent of husband or heirs—If 
can get lien for dower—Nature of possession tn 
lieu of dower—Gift in lieu of dower of entire 
property—Instrument, if should be registered—Sue-, 
ceaston—Daughter's claim for possession according to 
shares—Claim, when can be defeated—Will—Oral, 
—Person founding claim on such will—Nature of 
proof—Pardanashin lady—Deed by—Duty of person 
founding claim on such deed standing in relation 
of confidence—Estoppel—-Relinguishment of rights 
with full understanding—If could subsequently be 
asserted~Admission—Gratuttous admission, if can 
be withdrawn—~Limitation Act (IX of 1908), Sch. I, 
Art. 91—Pardanashin lady executing deed of relin- 
quishment—Suit by her for possession on declaration 
that deed is void, whether governed by Art. 91, 

Ifa Muhammadan widow sntitled to dower has 
not obtained possession lawfully, that is, by contract 
with herhusband, by his putting her into pos- 
session, or by her beingallowed with the consent 
of the heirson hie death to take possession in 
lieu of dower and thusto obtain a lien for her 
dower, she cannot obtain that lien by taking pos- 
session adversely to the other heirs of property 
to the possession of which they, and she in respect 
of her share in the inheritance are entitled. Amanat- 
unnissa v. Bashirunnissa (2) aud Hamira Bibi v. 
Zubaida Bibi (3), relied on. [p. 809, col. 2.) 

A Muhammadan widow when she enters into’ 
possession of husband's estate in lieu of her dower, 
is for all practical purposes a proprietor, Mahabir 
Prasad v. Mustafa Husain (4), relied on. [p. 810, col, 
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"Wher a Muhammadan husband makes a gift of 


his entire estate to his wife in lieu of her dower, 
the transaction may be treated as sale and requires 
a registered instrument, Mahabir Prasad v. Mustafa 
Husain (4), relied on. . ; 

Where. the. daughters of a Muhammadan claim 
possession according to their shares over the property 
left by their father, such a claim cannot be 
d@feated except by reason of some act of | the 
father disinheriting the daughters or some act of 
the daughters themselves disentitling them from 
claiming inheritance or some other legal bar, like 
the bar of limitgtion. |p. 311, col. 1.] l 


If a case of an oral will has bean set up by 
any of the parties, then it would be the paramount 
duty of the person founding his claim on the oral 
willto prove the exact words used by the testator, 
Upon’a question whether an oral statement amouat- 
ed-to a will; the greatestcare must be taken and 
strict proof must. be required. ‘ne Qourt must 
be made certain that it knows whut the speaker 
said and must from the circumstances and from 
the statement beable to infer for itself that testa- 
mentary effect was intended in addition to being 
satisfied of the contents of the direction given. 
Mahabir Prasad v. Mustafa Husain (4), relied on. 
Lp. 810, col. 2.] 

In the case of a pardanashin lady, the law places 


.& very heavy burden on those who found a élaim 
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on the document executed by her. The law vented from asserting iton the ground of estoppel, 


1ZHAR rata BIBI v. ANSAR patma Binti ALL) 


throws around her a special cloak of protection. 
It demands that the burden of proof shall, in such 
a case rest, nob with those who attack, but with 
those who found upon the deed, andthe proof must 
go so far asto show affirmatively and conclusively 
that the deed was not only executed by, but was 
explained to, and was really understood by, the 
granter. In such cases it must also,of course, 
be established that the deed was not signed under 
durese, but arose from the free and independent 
will of the grantor. The rule of law that a gift 
cannot stand unless it is proved that the lady had 
independent adviceis not en absolute rule of law. 
The possession of independent advice, or the absence 
of it,is a fact tobe taken intoconsideration and 
well weighed on a review of the whole circum- 
stances relevant tothe issue of whether the grantor 
thoroughly comprehended, and deliberately and of 
her own free will carried out, thetransaction. The 
cases regarding pardanashin ladies fall broadly 
into two groups, namely first, cases where the 
person who seeks to hold the lady to the terms of 
her deed is one who stood towards herin a fiduciary 
character or in some relation of personal confidence; 
and secondly, cases where the person who seeks 
to enforce the deed wasan absolute stranger and 
dealt with her at arm’s length. In the former class 
of cases, the Court will act with great caution and 
will presume confidence put and influence exerted; 
in the latter class of cases the Oourt will require 
the confidence and influence to be proved intringi- 
cally. Where the person who seeks to hold the 
lady to the terms of the deed stands towards her 
in a relation of personal confidence, a very 
heavy burden lies on those who rely on the docu- 
ment, heavier than what the law would ordinarily 
lay'on a person who wasa stranger tothe parda- 
nashin lady and who was dealing with her at 
arm's length. [p. 813, col, 2; p. 814, cols. l & 2; p. 
815, col. 1.) 
‘[Oase-law relied on] ` 
he person relinquishinghis right may be pre- 


if understanding by the executants has been 


proved, 

If a person makes a gratuitous admission that 
he has no right in the property in a certain 
estate and that all his rights had been extingu- 
ished by reason of the oral gift, there is nothing 
to prevent him from withdrawing the said admis- 
sion unless there is some obligation not to with- 
draw the admission. Muhammad Imam Ali Khan v 
Husain Khan (9); relied on. [p. 817, col. 1.| i 

Wherea deed of relinguishment by a parda- 
nashin lady is a void document, it is not necessary 
to avoid it or to get it cancelled. Article 91 of the 
Limitation Act has no application to a case where 
a suit is brought by her for possession and parti- 
tion upon declaration that an instrument under 
which the defendant claims is void, |p. €20, col, 2.] 


F. A. from the decision of the Judge 
of the Small Oauses with powers of Sub- 
Taago, Allahabad, dated September 11, 
1933. - 

Messre. P. L. Banerji, Haider Mehdi, 
Govind Das and Rafiuddin Hasan, for the 
Appellants, 

Sir Syed Wazir Hasan, Messrs. A, M. 
Khwaja, Damodar Das, Mansur Alam, 
Zamirul Hag, Qadir Ahmad and Ajudhiya 
Nath Verma, for the Respondents. 

Bajpai, J.—This is an appeal by the 
plaintiffs whose suit for possession of 21-48 
sihams in certain zamindari property and 
a small house specified at the foot of 
the plaint has been dismissed by the 
Court below. It might be convenient 
at the very outset to set forth a small 
pedigree. 


i à OHAUDHRY SATYED ALI AZHAR= 
Musammat ANSAR WATMA BIBI (defendant No, 1) 





| 





; | 
Musammat Saghir Musammat Aziz 


l EE EE Musammat Anwar | Musammat Izhar 
Musammat Fatma Sughra Fatma Bibi, Fatma Bibi, Fatma Bibi, Fatma Bibi, 
Bibi alias Abbasi Bibi defendant No. 2, plaintifi No, 1. plaintiff No, 2. plaintiff No. 3. 
ga No. 3. 
“Muhammad Azhar. © 


The plaintifis to the suit were Musammat 
Izhar Fatma Bibi, Musammot Saghir Fatma 
Bibi and Musammat Aziz Fatma Bibi. The 
defendants to the -suit were Musammat 
Fatma Sughra Bibi, defendant No. 3 (who 
might be said to be the principal contesting 
defendant), Musammat Ausar Fatma Bibi, 
defendant No. 1, end Musammat Anwar 
Fatma Bibi, defendant No. 2. Musammat 
Anwar Fatma Bibi is married to Ejaz 
Husain, son of Jawad Husain, Musammat 
Izhar Fatma Bibi and Musammat Saghir 
Fatma Bibi sre married to two brothers, 

_ Saiyed Zulâqar Husain and Saiyed Zulfiqar 
“Haider, sons.¢f Ghulam Haider. Musammat 


Aziz Fatma Bibi is married to Ali Athar. 
Saiyed Hasan Ali is the father and general 
attorney of Musammat Fatma Sughra 
Bibi. Musammat Ansar Fatma is Hasan 
Alis father's phuphi's daughter. Jawad 
is a cousin of Musammat Ansar Fatma. 
We have mentioned these names and res 
lationships, because they have some bearing 
on the case, Chaudhuri Saiyed Ali Azhar 
died on March 4, 1£07, and Muhammad 
Mazhar and his son Muhammad Azhar 
died some time in October 1929, within 
afew days of each other at Karbala where 
Muhammad Mazhar had gone on a pilgri- 
mage. 
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_ The allegations on which the plaintiffs 
brought the present suit out of which this 
appeal has arisen might be summarized. It 
is said that after the death of Ali Azhar, 
his widow Musammat Ansar Fatma, Bibi, 
defendant No. 1, got her name recorded in 
the public papers against the entire pro- 

„perty left by Ali Azhar to facilitate mana- 
gement during the minority of her child- 
ren, but all the heirs of Ali Azhar remained 
joint in business, food and residence and 
their marriages, gauna and rukhsati were 
all celebrated from Ali Azhar’s house. 
After the death of Mubammad Mazhar and 
his son, Musammat Fatma Sughra Bibi, 
defendant No. 3, applied for the mutation 
of her name against five shares and that 
of Musammat Ansar Fatma tgainst. one 
Share in the property of Ali Azhar, and 
in connection with the mutation case 
it was alleged on behalf of Musammat Fatma 
Sughra Bibi that the plaintiffs, Musammat 
Anwar Fatma Bibi, defendant No. 2, and 
Muhammad Mazhar kad relinquished their 
right in the property left by Ali Azhar in 
favour of Musammat Ansar Fatma Bibi 
under a document dated June 3, 1924, and 
that under another document dated July 
12,.1924, Musammat Ansar Fatma Bibi had 
made a gift of the entire property in favour 
of Saiyed Muhammad Mazhar. 

The plaintiffs took an objection in the 
mutation case and prayed that their dames 
might be entered against their shares in 
accordance with the Muhammadan Law. 
The deed of relinquishment relied upon on 
behalf of Musammat Sughra Bibi was not 
executed and completed by the plaintiffs, 
nor did they ever affix their signatures or 
thumb impressions to any document, 
. understanding that they were thereby de- 
priving themselves of the property left by 
their father. They said that the plaintiffs 
were illiterate, village purdahnashin ladies, 
who could not understand the meaning or 
purport of the contents of any document, 
nor was the deed of relinquishment read 
out and explained tothem. The contents 


of thesaid document were entirely wrong. 


and Ohaudhri Ali Azhar never mads any 
gift of his property to Musammat Ansar 
Fatma Bibi, nor did he put her in possession 
of the same in his lifetime. It was pleaded 
in the alternative that if according tə the 
statement of Musammat Fatma Sughra 
Bibi Musammat Ansar Fatma Bibis dower 
was Rs. 50,000 (the correctness of which was 
not admitted by the plaintitfs) and if 
Musammat Ansar Fatma Bibi was put in 
possession of the property in lieu of her 
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dower, then the entire amount of the dower 
debt had been paid up till June 3, 1924, 
‘the date of the relinquishment deed) or at 
the latest by the time of the institution of 
the suit. ‘The piaintiffs pleaded ignorance 
regarding the deed of gift said to have been 
executed by Musammat Ansar Fatma Bibi 
oo July 12, 1924, and it was said that even 
ifit be proved that the document was 
executed and completed by Musammat 
Ansar Fatma Bibi, then, as she was in 
possession in lieu of dower and as she 
did not transfer her dower debt, Saiyed 
Muhammad Mazhar and after him his 
widow acquired no rightsin the property 
inherited by the plaintiffs from their father 
Saiyed Ali Azhar. Defendants Nos. 4 to 


‘8 were impleaded as transferees of certain 


portions of the property and as regards 
them it was said that they obtained the 
transfers with the knowledge of the plain- 
tiffs' right and the transfers were not bind- 
ing onthe plaintiffs. The suit, therefore, 
was for possession of zamindart and house 
property as mentioned above. 

- The principal contesting defendant was 
Musammat Fatma Saghra Bibi, the widow 
of Muhammad Mazhar, defendant No. 3, 
and she stated that Saiyed Ali Azhar made 
a gift of the entire property and the house 
in question to Musammat Ansar Fatma 
Bibi during his lifetime, and put her in 


possession and enjoymént of the same. 


- She further said that thé plaintiffs’ allega- 


tions that they were illiterate and that they 


executed no deed of relinguishmené 
was entirely wrong and even if it 
be assumed that Musammat Ansar 
Fatma Bibi entered into possession 


of the property in lieu of dower, then by 
reason of the deed of relinquishment exe- 
cuted by the plaintiffs Musammat Ansar 


Fatma Bibi became the owner of the pro.’ 


perty and after the execution of the deed 
of gift by her on July 12, 1924, Muhammad 
Mazhar became the owner of the said 
property and after the death of Muhammad 
Mazhar and his son, Musammet Ansar 
Fatma Bibi, the mother of Muhammad 
Mazhar became the owner of a one-sixth 
share and the contesting defendant became 
the owner of a five-sixths share. The dower 
debt of Musammat Ausar Fatma was 


alleged to be Rs. 50,000 and it was said that ` 


nothing had been paid to her so far. Musam- 
mat Ansar Fatna Bibi also filed a 
writtenstatement and she said that Ohau- 


dhri Saiyed Ali Azhar put-her in possession’ 


of the entire zamindari property, sir and 
nankar “land, household -goods and the 
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house, in lieu of her dower debt of Rs. 50,000 
and she had all along been in possession 
in lieu of her dower and that after the 
death -of Ali Azhar she got her name 
mutated on June 11, 1907, in lieu of her 
dower debt in respect of the zamindari 
property left by Chaudhri Saiyed Ali 
Azhar. She said that the daughters and 
the son of Ali Azhar were minors at the 
time of Ali Azhar’s death and she was their 
natural guardian and she supported them 
out of the profits of the property left by 
Ali Azhar. She said that she had not 
executed any deed of gift in favour of 
Muhammad Muzhar nor did she ever put 
him in possession of the property and that 
her dower debt had pot been paid so far. 
The document dated July 12, 1924 (the deed 
of gift) was alieged to be entirely unlawful 
inasmuch as she did not execute the same 
nor did she affix her thumb impression to 
any document understanding its nature 
and consequence. Musammat Anwar Fatma 
Bibi, defendant No. 2, by her written 
statement supported the case put forward 
by the plaintifis. The subsequent trans- 
ferees, defendants Nos. 4 to X, pleaded that 
they had taken the transfers from Musam- 
mat Ansar Fatma Bibi and Muhammad 
Mazhar after due enquiry and in the 
bona fide belief that the transferors were 
the ostensible owners of the property. 
Seetion 41, Transfer of Property Ast was, 
therefore, pleaded in defence. The prin- 
cipal contesting defendant had also plead- 
ed the bar of 12 years’ and 3 years’ limita- 
tion. 

16 will thus appear that on the pleadings 
of the plaintiffsand the contesting defen- 
dant Musammat Fatima Sughra Bibi, one 
principal point arose in the case, and the 
learned Judge of the Court below gave 
effect to it by framing the following two 
issues : 

““1) Was Ali Azhar the owner of the properties 
to which the suit relates, at the moment of his 
death? If not, did he loge the ownership thereof 
by an oral gift to his wife Ansar Fatma defendant 
No. 1? (2) Was defendant No, 1 in possession of the 
properties in dispute at (after) her husband’s death 


in lieu of her dower, if there wasno oral gift to her 
by the husband ? eat 


On behalf of the plaintifisit was asserted 
that Musammat Ansar Fatma Bibi gut her 
name recorded inthe revenue papers tor 
facily of management, and in the alter- 
native it was said ihat if it be assumed 
that she was in possession of the property 
in lieu ci her dower, then the dower debt 
was satistied, and in ether case the plaintifis 
were atthe time of the institution of the 
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suit entitled to possession of 21-48 sihame. 
It was pleaded on behalf of the contesting 
defendant that Ali Azhar divested himself 
of the property during his lifetime and 
made an oral gift of ihe entire property 
in favour cf his wife There was no other 
case set up by the parties, and we have 
got to record our finding on the case 
as presented by the parties, and the 
evidence in the case has got to be looked 
at with a view to finding as to whe- 
ther the plaintiffs or the defendants are 
correct in their allegations. Other issues 
on the question cf the deed of re- 
linquishment dated June 3, 1924, and 
the deed of gift dated July 12, 1924, 
were also framed. Issues as to whether 
the dower debts had been satisfied or not 
and as to whether the suit was barred by 
limitation and by s. 41, Transfer of Prce 
perty Act, were also struck. 

Tue learned Uivil Judge was of the 
opinicn that Ali Azhar was not the 
owner of the properties to which the suit 
related at the moment of his death and that 
he had lost the ownership thereof by an oral 
gift to his wife, Musammat Ansar Fatma 
Bibi, defendant No. 1. He then went on 
to say that the above finding rendered 
the rest of the issues superfluous, but if it was 
necessary to come to a finding asto whether 
the plaintiffs did or did not execute the 
deed of relinquishment dated June 3, 


“1924, he had not the slightest hesitation 


in finding that they did execute it. Finally, 
he said that if had been necessary to 
come to a finding as to whether the suit 
was barred by limitation, he would have 
held that it was barred by three years’ 
limitation under Art. 91, Limitation Act, 
and that if it had been necessary to come 
to a finding as to whether the suit was 
barred by s. 41, Transfer of Property Act, 
it would have been in the affirmative. 
There has been sume discussion in the 
judgment as regards the deed of relin- 
quishment, and the finding, whether right 
or wrong, can be said to have been arrived 
at after some consideration, but as regards 
the findings on limitation and 8. 4), 
Transfer ot Property Act, the grievance 
of the appellants is legitimate teat those 
findings ure no findings in law, because 
the learned Civil Judge only says that he 
would have held that the suit was barred 
by three years’ limitation and he would 
have held that the suit was barred by 
B. 41, Transier of Property Act. Ib might 
be mentioned that the mutation case 
started by Musammat Sughra Bibi after 
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the death of Muhammad Maghar was 
pending at the time when the present 
suit was instituted on May 30, 1930, but 
it ended in favour of Musammat Sughra 
Bibi on July 21, 1930. 

After having cleared the ground to a 
-cartain extent, we propose to discuss the 
principal issue that arises in tke present 
“case, and it is with respect to the nature 
of Musammat Ansar Fatma Bibi’s posses- 
sion of the property, for it is common 
ground that she had got her name mutated 
in the revenue papers after the death of 
Chaudhri Ali Azhar. In answer to certain 
interrogatories Saiyed Hasan Ali stated 
that Chaudhri Saiyed Ali Azhar made a 
` gift of his property to his wife Musammat 
“Ansar Fatma Bibi ten or twelve days 
before his death and put her in possession 
of the same, that is the gift was made 
in the month of February 1907. The 
gift was made in the presence of Chaudhri 
Ghulam Haider, Jawad Hussain and Hasan 
Ali, and the other members of the family, 
that is the ladies, and Ali Azhar admitted 
before Mukhtar Ali and others that he 
had made the gift. (At p. 80 in s. 1 
the name is printed as Iftikhar Ali but 
it is a mistake and should be corrected). 
Musammat Ansar Fatma Bibi entered into 
poseessicn during the life-time of Chaudhuri 
Ali Azhar, who gave directions to his servants 
that Musammat Ansar Fatma Bibi was 
then the owner and that they should hand 
over the collections to her and carry out the 
directions given by her. He also said that 
mutation of names had been effeeted in 
favour of Musammat Sughra Bibi recently. 
Ghulam Baider and Jawad Husain are 
dead, so that apart from Hasan Ali there 


is really, according to him, no other witness - 


of the making of the oral gift, if we exclude 
the ladies and the admission made before 
© Mukhtar Ali. In his evidence he added 
another name Hamid Husain and said that 
he, toc, was present at the time when Ali 
` Azhar made the gift to his wife. 


Hamid Husain, we are informed, is alive, 
but he has not been produced. Only two 
witnesses, Hasan Ali and Mukhtar Ali have 
been produced to prove the oral gift. 
Hasan, Ali, as we mentioned before, is 
the father and general attorney of Musam- 
mat Sughra Bibi and is vitally interested 
in the defence. He says: 

“Twelve-thirteen days before his death, Ali Azhar 
made a verbal gift of his property to his wife 
Ansar Fatima. Ansar Fatma accepted and consented 
to the gift, As mutation of names was made on 
this giff......... Ali Ashar was in good health at 
Who time he made the verbal gift. He addressed 
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his wife with the words that he had. given his 
. entire zamindarit and house property to her apd 
given her possession of it and made her the ‘malik’ 
of the whole of it and that she was at liberty to 
deal with the property in whatever way she liked. 
teese Ali Azhar told his servants that he made 
the gift to his wife and directed them to carry out 
the doaee’s directions about the property as. t 
the time when the verbal gift was made, there was 
no talk of dower.” 


It might bs mentioned that Ali Azhar 
wasa resident of Manjhanpur. The gift 
itself is said to have been made at 
Mawai, which is at a distance of ons mile 
from Manjhanpur, and where Ali Azhar 
had gone, because there was plague at 
Manjhanpur. Hasan Ali is a resident of 
Agiona which is at a distance of about 
five or six miles from Mawai, and it 
is a bit curious that Hasan Ali should 
have gone from his village to Mawai, for it 
is to be remembered that by that time his 
daughter had not been married to Ali 
Azhar's son, and the only relationship 
that existed between Hasan Ali and Ali 
Azhar was that the latter's wife was the 
daughter of Hasan Ali's father's phuphi. 
There is some controversy as to the age 
of Ali Azhar at the time of his death, 
because according to Hasan Ali bə was 
59 or 56 sears old at his death and accord- 
ing to Mukhtar Ali, another witness on 
benalf of Musammat Sughra Bibi, Ali Azhar 
was only 30 or 35 years old at the time 
of his death. We holdthe view that Hasan 
Ali has exaggerated the age, because he 
says in cross-examination that he could not 
say ag to when Ali Azhar’s marriage took 
place nor could he say when his children 
were born. These lapses of memory are 


- probably due to the fact that Ali Azhar was 


much younger than whai is represented 
by Hasan Ali, ani Hasan Ali wanted to 
conceal the date of Ali Azhar’s marriage 
and als) the da'e waen his children were 

orn. Musammat Ansat Fatma, the widow 
of Ali Azhar, has been examined in the pre- 
sent case, and she gives her age on May 28, 
1933 as 58. She was, therefore,32 in 190/ 
when Ali Azhar died, and itis not likely that 
there should have been such a disparity 
between the ages of the husband and the 
wife. According to Hasan Ali, the ages of 
the children at his death were 7/8 years, 
and even if it be assumed that the eldest 
child was about 10, it is hard to believe that 
Ali Azhar got his first child at the age of 
45 or 46. It is more likely that Ali Azhar 
was about 35 or a trifie more when he 
died and Musammat Ansar Fatma was about 
,32. Under these circumstances it was une 
likely that Ali Azhar should think of making 
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a complete gift of his entire property in 
favour of his young wife who might, after 
all have remarried after Ali Azhar's death 
and got other children by the second 
husband and who might also have dispos- 
ed of the property in a way not conducive 
to the best interests of the family. 

According to Hasan Ali, Ali Azhar 
was quite well when he made the gift 
12 or 13 days before his death, but it is not 
disputed that the gift was made at Mawai 
where the family had.taken shelter owing to 
the prevalence of plague at Manjhanpur, the 
residence of Ali Azhar, and that Ali 
Azhar did die of plague on March 4, 
1907. Ali Azhar was religiously-minded 
and in spite of plague in his village, he 
used to come to Manjhanpur from Mawai 
almost every dsy to hold Majlises even 
though people would not come to the 
gathering for fear. According to Musam- 
mat Ansar Fatma Bibi, Ali Azhar died of 
plague on the 18th of Moharram (March 4, 
1907) at Mawai after a short illness of 
four or five days. It is therefore more 
probable that if any directions were given 
by Ali Azhar regarding his property, they 
were given not at a time when Ali Azhar was 
-in good health but at a time when he had 
some apprehension after having got an 
attack of plague. According to Hasan 
Ali, Ali Azhar named the different villages, 
Mahals, patiis and shares which belonged 
to him and had called Hasan Ali to the 
zannana portion of the houss whera he was 
staying. 

Hamid Husain, before whom the gift 
is said to have been -made, has not been 
produced. None of the servants or karin- 
das to whom, according to Hasan Ali, 
directions were given to follow the instruc- 
tions of the donee were produced, but 
Mukhtar Ali before whom Ali Azhar ia 
said to have admitted the above gift 
- (according to the answer of Hasan Ali to 
` tbe interrogatories) was produced. Syed 
Mokhtar Ali is resident of, Manjhanpur 
and in his deposition he says: 

“Ali Azhar gifted his property to his wife. I 
was sitting outside and the Ohaudhuri Sahibs 
were inside; the Chaudhris were Ghulam Haidar, 
Ali Azhar, Jawad Husain, Hamid Husain and 
Hasan Ali. The Chaudhris and Ali Azhar came 
out and Ali Azhar said in a loud tone that he 
had gifted his property to his wife Ansar Fatma 
and made her malik and qabiz and dakhli He 
gave his servants the direction that all his servants, 
tenants and the people in attendance should carry 
out her orders and pay her rents and said that he him- 
self had no longer any concern.” 

He admits that he was not in Ali Azhar's 
service at that time but that he had gone 
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to Mawai to give Ali Azhar.the monthly 
instalment of Janki’s Theka money. He 
says that he was a servant of Janki who 
was a Thekadar of Ali Azhar’s share in 
Manjhanpur. Hesaysthat he had taken 
Rs. 125 to Ali Azhar at Mawai from Jarki. 
No receipt for the payment of this Theka 
money has been produced, and the witness 
says that Ali Azhar was not giving receipts 
for the Thekainstalmentsof money. Janki's 
account books were also not produced, and 
it is said that Janki was not keeping regular 
account books but was keeping notes on 
slips of paper to help his memory. The 
witness was not aware whether Janki had 
taken the lease under a patta in writing or 
verbally. There is no reason why Mukhtar 
Ali should have gone to Mawai from Man- 
jhanpur for the payment of the Theka 
money when as a matter of fact Ali Azhar 
daily went from Mawai to Manjhanpur to 
hold his Moharram Majlisegs. Mukhtar Ali 
has been a witness for Musammit Fatma 
Sughta in her ten rent suits agaiost tenants 
for the purpose of verifying rent receipts 
which had been filed in the mutation case. 
Zulfiqar Husain, the husband of one of the 
plaintiffs, has filed several cases for arrears 
of rent against him. He admiis that Ali 
Azhar did not say that mutation applica- 
tion should be made, but said that his wife 
could make a mutation application when- 
ever she liked. Hasan Ali, however, says 
that when he made the gift, he told his 
wife to get mutation of names effected in 
her own favour. If the gift was made 12 or 
13 days before the death of Ali Azhar, 
there is no reason why an application for 
mutation was not made during the life- 
time of Ali Azhar, because there is a tahsil 
at Manjhanpur, where a mutation applica- 
tion could be made as admitted by Hasan 
Ali. It is true, tha learned Oivil Judge 
heard Hasan Ali and Mukhtar Ali and his 
appraisement of their credibility carries 
great weight, but in spite of what he has 
said, we have grave doubts as to the pre- 
sence of Hasan Ali and Mukhtar Ali at the 
time deposed to by them, for the reasons 
which we have already hinted at and for 
the reasons which will appear later. It is 
unlikely that Hasan Ali should have gone 
to Mawai when plague was raging in the 
adjoining village and when he had his own 
Moharram Majelises to attend in his own 
village. 

Musammat Ansar Fatma was examined on 
commission and she says that Hasan Ali 
never went to Mawai during her husband's 
illness nor did Hamid Husain nor was 
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-Jawan Husain, her cousin, at Mawai then. 
According to her, Jawad Husain was at 
Malipur in connection with his father's ill- 
ness before Moharram and he did not com3 
to Mawai before her husband's death and 
that Jawad Husain’s father died at Mali- 
pur during the time Ali Azhar and his 
family were at Mawai. She further says 
that Mukhtar Ali never sent any money of 
bazaar income while they were at Mawai 
and that Mukhtar Ali had ceased going to 
her place on account of Shia-Sunni dis- 
putes. Akbar Husain, son of Tasadduq 
Husain of Mawai, was produced on behalf 
of the plaintiffs, and he says that during 
Ali Azhar’s stay at Mawai he did not see 
Hasan Ali. Akbar Husain, son of Paigham- 
ber Husain, resident of Mauza Rampur 
Suhela, was also produced on behalf of the 
Plaintiffs, and he saya that he stayed for 
12 days of Mobarram at Mawai with Ali 
Azhar, because he was called from his own 
village to Mawai in order to give recita- 
tions at Manjhanpur Majlises. He says 
that during his stay he did not see Hasan 
Ali, Hamid Husain, Jawad Husain or 
Mukhtar Ali at Mawai. Ghulam Rasul, 
who is admittedly an old servant of Saiyed 
Ali Azhar, says that 25 or 26 years ago 
Ali Azhar had come to Mawai from Man- 
jhanpur on account of plague and his wife 
and children stayed in the zannana house of 
one Nazar Mohammad and he himself 
stayed in a baithak which belonged to 
Baqar Mian and other Mawai people. 
Hasan Ali or Hamid Hueain or Mukhtar 
Ali did not visit Mawai while Ali Azhar 
was staying there nor did Jawad Husain 
visit Mawai during his master’s stay. 
Sheikh Shamsuddin, an old legal practi- 
tioner, was examined on commission on 
behalf of the plaintifs. He says that he 
used to be engaged as a Counsel in the life- 
time of Ali Azhar and his father, and there 
can be no doubt that he was a trusted legal 
practitioner of the family, for there is on 
our record at p. 137 an application on 
behalf of Musammat Ansar Fatma which 
was presented by Shamsuddin in a Revenue 
Court. He says that Ali Azhar was the 
sole proprietor of his property and he alone 
was in, poseession of all his property till 
the time of his death. He never expressed 
his intention of gifting his property to his 
widow. He would have certainly known if 
he had so gifted his property. He says 
that as far as he knew he could say with 
certainty that Ali Azhar made no gift of 
his property to his wife. The oral evidence, 
80 far as it goes, is against the visit of 
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Hasan Ali and Mukhtar Ali to Mawai, and 
the circumstances are against the theory of 
acomplete gift of the entire property in 
favour of the wife. As we said before. the 
wife was young and she might have re- 
married and got other children who would 
have also inherited a portion of the pro- 
perty, and even if she did not re-marry but 
died without making any proper arrange- 
ment in favour of her children, there was 
a possibility of a portion of the property 
going to some other heir of hers, like the 
father and the mother, 

We now propose to consider as to what 
happened after Ali Azhar’s death and on 
what representations the widow of Ali Azhar 
entered in possession of the property. 
Tre application for mutation which was 
made oa May Ix, 1907 (this appears from 
p. 175 of the record) is not before us, but 
the extracts frem the register of mutation 
of names in respect of the various villages 
are printed at pp. 195 to 207 of our record, 
and in each of them, with the exception of 
two at pp. 205 and 20/7, the nature of the 
transfer is mentioned as “in another way 
under an oral will.” Itis cf great import- 
ance that itis not said that the nature of 
the transfer was an oral gift. At p. 205 the 
nature of the transfer is given as “inherit- 
ance” aud at p. 207 the nature of the 
transfer is given simply as being “in another 
way.” Unders. 34, United Provinces Land 
Revenue Act, Local Act IIT of 1901, every 
person obtaining possession by succession 
or transfer of any proprietary or other 
right in a mahal has got to report such 
succession or transfer to the Tahsildar, and 
it is further provided in sub-cl. (4) that if 
the person so succeeding or otherwise ob- 
taining possession is a minor or otherwise 
disqualified, the guardian or other person 
who has charge of his property shall make 
the report required by the section. ‘lhe 
words “in anther way” seem to be a 
paraphrase of the words “or otherwise” 
appearing in el. 4. The nature of the trans- 
fer mentioned in the varivuus extracts is 
some indication of the claim made by the 
widow when she applied for mutation. She 
did not say that she got the property by 
means of an oral gift, and as mentioned 
before, the application for mutation of 
names was not made in the lifetime of Ali 
Azhar, as indeed it might so have been 
made if the oral gift had been made in the 
way stated by Hasan Ali, for Manjhanpur 
had a tahsil of its own. If therefore the 
defendant had been the plaintiff in the 
litigation and had been founding her claim 
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on the basis of ‘an: oral: gift, thé extracts 
‘above referred to would have struck a 
severe blow to her case. There is at p. 137 
of our record an application by Musammat 
-Ansar Fatma for correction of certain 
Ahewats and para. 2 of the said application 
is-of some importance. It is stated there 
that under-a will Saiyed Ali Azhar bequea- 
thed his entire estate -to the petitioner in 
lieu of dower debt and under it the peti- 
tioner made an application for mutation of 
names in respect of a6 pie 15 krant share. 
This shows the nature of the pretension 
made by Musammat Ansar Fatima. In the 
application it is said that Ali Azhar had 
bequeathed his property to the applicant in 
lieu of dower debt. Hasan Ali says in his 
“evidence before Court that at the time when 
the verbal gift was made, there was no talk 
of dower. 

Learned Counsel for the appellants 
;attaches great importance to the statement 
contained in this application and says that 
this lends great support to the alternative 
case set up by the plaintiffs which was to 
the effect that the widow entered into pos- 
session of the property in lieu of her dower, 
and it may be that certain instructions 
were given by Ali Azhar shortly before 
his death to his widew in that direction. 
Learned Counsel for the respondent, how- 
ever, contends that in para. 2 of the appli- 
cation above referred to, the widow alleged 
that Ali Azhar had bequeathed his entire 
estate to the petitioner, and this differs 
from alleging that Ali Azhar had given 
direction that the widow should enter into 
possession after his death in lieu of dower. 
His submission therefore is that if it be 
found that Ali Azhar did not make an oral 
gift-of his property in his lifetime, he had 
made an oral will bequeathing the entire 
property to the wife in lieu of dower agd 
that even on this latter case the plaintiffs 
will have noright of inheritance. It must, 
however, be remembered that the defendant 
-did not set out this case in dgfence, and as 
pointed ont by their Lordships of the Privy 
Council in Pir Sidik Mchammad Shah v, 
Saran (1), that 

“where a claim has never been made in the defence 
presented, no amount of evidence can be looked into 
upon a plea which was never put forward.” 

The defendant cannot be permitted to 
change her fr nt. At the same timeit is 
the duty of the plaintiffs to prove that 
they are entitled to succeed on one of the 
two-alternative cases set forth by them, 
GA) AIR1930PO 57; 191 Ind Oas. 204; 249 L 
R 138; Ind. Rul. (19380) PO 28; 31P L R 150; 56 
MLdJ7 (PO) 
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for if they do not so succeed, the defendanta 
who is in possession under the orders: o 
the mutation Court is entitled to remain» 
in possession. It was contended on behalf 
of the appellants that by the time the suit 
was jnstituted, every party knew of the 
revenue papers of 1907, but nobody relied 
upon them. The case of will was delibera- 
tely and definitely given up by the defen- 
dant in her written statement, and in the 
answers to the interrogatories and in his» 
evidence before Court, Hasan Ali never 
made a whisper about an oral will. Nor 
did the plaintiffs speak of the oral will. 
One of the plaintiffs, namely Musammat 
Izhar Fatma, was examined on commission, 
and she says that her father never gifted 
his property to her mother nor did he 
make any bequest, but that the name of 
Musammat Ansar Fatma was mutated for 
convenience of management. It is true 
that she was only seven or eight years 
old when her father died, and her state- 
ment on this point can only mean that 
so far as she knows, she never came to 
learn either of an oral gift or of an oral 
bequest. 

Under the circumstances it is impossible 
for us in the state of the pleadings to 
come to a finding that Ali Azhar made an 
oral will of his property in favour of his 
wife. It is therefore not necessary for us 
to discuss the question of law whether a 
will by a Shia Mahammadan bequeathing 
his entire property in favour of an heir is 
invalid in its entirety or is valid to the 
extent of one-third or is valid in its entirety 
under the circumstances of the present 
case. Sir Syed Wazir Hasan on behalf of 
the respondent argues that such a will is 
valid in its entirety, because under the 
circumstances of the case it is, in reality, 
the discharge of a debt. The widow was 
a creditor of Ali Azhar to the extent of 
Rs. 50,000, and under the Muhammadan 
Law the payment of the funeral expenses 
and of the discharge of debts come before 
the opening out of the inheritance and the 
heirs take the property after the above 
two obligations have been met. ‘ When 
therefore Ali Azhar discharged his obliga- 
tion cf the dower debt by making an oral 
will in favour cf his widow of the entire 
estate, the doctrine of law regarding the 
power of a Shia Muhammadan to make a 
bequest under certain limitations is not 
applicable. Mr. Peare Lal Banerji on 
behalf of the appellants, however, contends 
that a Shia Muhammadan cannot make a 
bequest te an heir of the whole of his 
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property, and if he wereto make such a 
bequest, it would be void completely unless 
the other inheritors gave their consent after 
the death of the testator. Several cases 
- were cited by tte learned Counsel for the 
parties, and our attention was drawn to 
various text-books as well as to Hamilton's 
‘translation cf the Hedaya. Tke question 
does not really arise, and we refrain from 
giving an opinion on the point beyond 
saying that the parties to the present 
litigation were aware of the difficulties 
if the case of an oral bequest was set 
up, and therefore they deliberately gave it 
up. 
The mutation extracts and the application 
at p. 137 are, however, relied on by the 
appellants, and their contention is that if 
Ali Azhar had made a will of his estate as 
distinguished from a direction that the 
widow should take possession of the property 
after the death of her husband in lieu of 
dower debt, there was no necessity of the 
extracts speaking of the nature of the trans- 
- fer as ‘in another way’, nor of the application 
: at p. 137 speaking of the fact that the 
arrangement, whatever it was, was in lieu 
of dower debt. The nature of the transfer 
would have been mentioned in the extracts 
as ‘under an oral will, without being 
qualified by the words ‘in another way". In 
several of khewats at pp. 211, 215, 225, 233, 
and 249 the expression used is ‘gift’ pure 
and simple, and there is some force in the 
contention thatthe words ‘in another way’ 
qualifying the words ‘under an oral will’ 
suggest that it was not the case of a bequest 
conferring ownership on the widow. The 
words ‘under a will Saiyed Ali Azhar 
bequeathed his entire estate to the petitioner 
in lieu of dower debt’ also lend some colour 
to the appellants’ case 
The suggestion is that the widow entered 
into possession of the property after the 
death of Ler husband for facility of 
management. There was nobody to protest, 
being the children were all minors below 
the age of ten. There was no disharmony 
and there c uld be none between the 
mother and the children. At the same 
time, it was weli-known that the widow 
could not create a lien in her favour by 
simply entering into possession and she 
could have been turned out by the children 
when they attained majority on the ground 
that they being minors had not consented 
and could nct in law consent to the widow's 
possession. The widow therefore had to say 
that she had tke consent cf her husband 
for entering into possession before she 
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could obtain a lien, and that is why, it is 
said, reference to an oral will was made. 
In Amanatunnissa v. Bashirunnissa (2) it 
was held that: 

“Tf a Muhammadan widow entitled to dower has not 
obtained possession lawfally, that is by contract 
with her husband, by his putting her into posses- 
sion, or by her being allowed with the consent of 
the heirs on his death to take possession in lieu of 
dower and thus to obtaina lien for her dower, she 
cannot obtain that lien by taking possession adversely 
to the other heirs of property to the possession of 
which they, and she in respect of her share in the 
inheritance are entitled.” 

In Hamira Bibi v. Zubaida Bibi (3) their 
Lordships of the Privy Council at p. 588* 
say : 

“Her-(a Muhammadan widow's) right, however, is 
no greater than that of any other unsecured credi- 
tor, except that if she lawfully, with the express 
or implied consent of the husband, or his other 
heirs, obtains possession of the whole or part of his 
estate, to satisfy her claim with the rents and 
issues accruing therefrom, she is entitled to retain 
such possession until it is satisfied. This is called 
the widow's lien for dower, and this is the only 
creditor's lien of the Mussalman Law which has 
received recognition in the British-Indian Oourts 
and at this Board.” 

We have already said that we do not 
believe the case put forward by the defen- 
dant that Saiyed Ali Azhar had made an 
oral gift of his property in his lifetime 
and the contiagency that presented itself 
before Musiammat Ausar Fatma in March 
1907 was that her husband had died and 
some arrangement had to be made about 
his estate and the best arrangement was 
that she should enter into possession of 
the property and there was no difficulty 
in such an entry, because there was noe 
body to oppose her, but she had to 
safeguard her own interests and she could 
not very well say that she had entered 
into possession lawfully and peaceably with 
the consent of her children, because such 
children being minors, were incapable of 
fiving consent, and she had therefore to 
speak of some instructions given by the 


. husband in order to obtain the right to 


remain in possession without interference 
by the children if they became ill-disposed 
towards her. What arrangement could she, 
under the circumstances, think of except 
that the husband had given instructions 
before his death that she should enter 
into possession in lieu of dower, and if she 
instructed her karindas, whe instructed her 

(2)17 A 77; A WN 1895, 7. 

(3) 38 A 581; 36Ind. Oas. 87; AIR 1916 PO 
46; 431A 294; 14A LJ 1055: 210 WN 1; 18 
Bom. L R999; 3LML J799; 20MLT 505; 4 L 
W 602; (1918) 2M W N 551; 1P LW 57; 2501 
J517 (PO) 
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Counsel, to present an application on the 
above basir, it might well be that her 
statement in the ccurse of transmission 
suffered mutilation and the idea which we 
find coveyed in para. 2 of the application at 
p. 137 is “Gouched in the phraseology in 
which it is couched. After all there is no 
‘statement of the widow of 1807 before any 
Court of law nor is there her application 
for mutation even; all that we have got is 
an application in which a reference is 
made to her application for mutaticn . of 
names, and it is upon the basis of this 
reference and upon the basis of the various 
extracts that we have got to come to some 
conclusion as to: the truth or otberwiee of 
the two -alternative cases eet forth by the 
. plaintiffs. ; 

“When. we come to another stage, namely 
when Muhammad Mazhar applied for mu- 
tation on. the basis of the deed of gift 
-dated July 12, 1924, we find that he stated 
before tke Pargana Officer that his mother 
Musammat Ansar Fatma had been in pro- 
prietary, posséssion and enjoyment of the 
esiate in lieu of dower debt (p. 157). 
The central idea even here is that the 
widow entered into possession in lieu of 
dower. It is true that the words are 
‘proprietary possession’, but after all a 
Muhammadan widow when she enters into 
possession of husband's estate in lieu of 
her dower, is for all practical purposes a 
proprietor. There was no point in 1924 to 
go on harping on the dower debt when, 
if the ‘defendant's case is true, the dower 
“debt bad been extinguished in 1907, by 
the oral bequest. If she had become the 
absolute owner of the property, one would 
have expected both at p. 137 and at p. 157 
words to the effect that the lady had become 
the. absolute owner of the property. ‘These 
words are not uncommon, and we find that 
in Mahabir Prasad v. Mustafa Husain (4) 
at p. 1016, .when their Lordships are 
referring to the terms of aregistered deed 
entered: into by the memberseof a Muham- 
madan family, the words used are “mutation 
in respect of the entire property should 
be got effected in favour of our mother 
aa‘ absolute owner in lieu of her dower" 
and the same words occur again at p. 1017* 
where tLe‘ words are “our mo‘her Musammat 
Azmatunnissa Begam ` has become the 


. (4), (1937) A L J 1014 at p. 1016; 168 Ind. Cas, 418; 
“AT R1937 PO 174;°31 8 L R 379; 1937 A L R 408; 
9 RP O 290; 3BR 494; 41 OW N 933; 19370 L 
R 303; 1937 O. W N €01; 18P L T510; 39 Bom. L R 
990;---(1937) 2M L J 518; (1937) M W N 1092 
(PO) : 
*Page of (1937) A LJ.—[Ed] 
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absolute owner of his entire assets” and 
later, on the same page the words are, 
“the said property came into my ownership 
and possession in lieu of dower debt.” 

We wish to emphasise that we are not 
called upon to decide as to whether there 
was an oral will or not, because if a case 
of an oral will had been set up by any of 
the parties, then it would have been the 
paramount duty of the person founding 
his claim on the oral will to prove the 
exact words used by the testator. In 
Mahabir Prasad v. Mustafa Husain (4) 
mentioned before, their Lordships of the 
Privy Council say that : 

“upon a question whether an oral statement 
amounted to a will, the greatest care must be taken 
and strict proof must be required. The Court must 
be made certain that it knows what the speaker 
gesid and must, from the circumstances and from 
the statement, be able to infer for itself that testa- 
mentary effect was intended in addition to being 
satisfied of the contents of the direction given.” 

If therefore we had to find as to whe- 
ther on the evidence an oral will had been 
established, we would have been com- 
pelled to come to the conclusion that an 
oral will of the entire estate had not been 
established. The case of an oral gift not 
having been established, the case of an 
oral will of the entire estate also not hav- 
ing been established, it would not be very 
wrong to come to the conclusion that the 
only case that is left after the process of 
‘elimination is the case set up by the 
plaintiffs in the very forefront, namely that 
ths widow entered into possession for 
facility of management, in which case 
there is no difficulty so far as the main 
controversy between the parties is concern- 
ed, and even if it be fassumed that the 
widow entered into - possession in lieu of 
dower pursuant to the instructions of her 
husband before his death, the position 
of the plaintiffs will not be materially 
affected. According to the averments in 
the plaint, the dower debt was paid up in 
1924, and in any event before the institu- 
tion of the suit, but there has been no 
finding by the learned Civil Judge on that 
point, and we have nct thought it necessary 
to remit any issue in order to find out as 
to whether the dower debt has been satis- 
fied or not. ° 


The plaintifi's Bait is a suit for posses- 
sion against Musammat Sughra Bibi who 
must be taken to be in possession of the 
estate, Musammat Ansar Fatma is not 
laying any claim to the dower in the pre- 
sent litigation, and we cannot say that the 
plaintiffs are not entitled to a decree 
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“without their first paying anything to 
‘Musammat Ansar Fatma on ‘the score of 
dower. We shall assume for the present 
that Musammat Ansar Fatma did make a 
gift in favour of her son Muhammad Mazhar 
in 1921, but it is clear that she did not trans- 
fer her dower debt and Musammat Sughra 
Bibi as the heir of Muhammad Mazhar can 
have no claim to the same. The suit of 
the plaintiffs, ifit has to be decreed, has 
therefore to be decreed unfettered, with- 
out any condition as to the payment of 
-dower. After a review of the entire evi- 
dence and the circumstances of the case, 
we have come to the conclusion that the 
case of an oral gift has not been established, 
and that the case of an oral will of the 
entire estate does not fall to be considered. 
for, over and above the criticizm that we 
have already levelled egainst that case, 
we might also mention that it is extremely 
unlikely that the husband would have 
made an oral will of the entire estate in 
favour of his young widow for the reason 
that there was danger of diversion of the 
property. The two cases, namely that 
of the widow's entering into possession 
in lieu of dower and of her entering into 
Possession for facility of management re- 
main, and on either of those two cases the 
Plaintiffs are entitled to succeed unless 
there is some other legal bar to their 
success, This is a case where the plaiat- 
iffs claim possession according to their 
shares over the property left by their 
father, and such a claim cannot be defeat- 
ed except by reason of some act of the 
father disinheriting the plaintiffs or some 
act of the plaintiffs themselves disentitliag 
them from claiming inheritance or some 
other legal bar, like the bar of limitation. 
We have already held that the plaintiffs’ 
claim cannot be defeated because of any 
act of their father. We shall now diszuss 
whether there is any act of the piaintiffs 
themselves which wonld disentitle them 
from maintaining the suit, and it is strenu- 
ousjy contended on behalf of the respon- 
dent that by reason of the deed of relin- 
quishment, dated June 3, 1921, the pla‘ntiffs’ 
suit must fil. 

We now propose to discuss this deed of 
relinquishment in some detail The origi- 
ni] of the document has not been produced, 
but only a copy from the registration 
department has been tendered in evidence, 
apd on behalf of the appellants it was 
contended that the defendant had not 
laid the fcurdation for the production of 
secondary evidence. lt appears that although 
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the plaintiffs endorged on the dociment the 
words ‘not admitted,’ there was no serious 
objection to the admissibility of the 
document. The Gourt below has pat an 
exhibit number on the paper and on 
July 29, 1930, it wrote the words ‘admitted 
against plaintif’ oa the same. In any event, 
before us, however, strong objection . wag 
taken to the admissibility of the document, 
Tt was said on behalf of the defendant that 
the original was ‘in the custody of Ejaz 
Husain, the husband of Musammat Anwar 
Fatma Bibi, defendant No. 2, and as the 
interests of that defendant were identical 
with the interests of the plaintiffs, the 
husband has not produced the original 
in spite of the fact that he was asked 
to produce the same. Under ordinary 
circumstances, thé original of the relin- 
quishm: nt deed ought to have come into 
the possession of Muhammad Mazhar, and 
after his death it should have been in 
the possession of his widow Musammat 
Fatma Sughra Bibi. If the defendant had 
simply said that after the death of Muham- 
mad Mazhar the document went into the 
possession of Muhammad Mazhar’s mother, 
matters might have stood on a different 
footing, but Hasan Ali says : 

“The original of the relinquishment deed is not in 
my possession or in Fatma Sughra's possession, it 
is in Ejaz Husain's possession. Ejaz Husain was 
Muhammad Mazhar’s legal agent. Muhammad 
Mazhar and his wife and his son went on a pilgri- 
mage to Khorasan together with Ansar Fatma, and 
when Muhammad Mazhar was about to start, he 
gave all his papers into Ejaz Husain’'s custody and 
entrusted him with the management of his estate 
and house-hold affairs.... .Three months before 
starting for Khorasan; Muhammad Mazhar came to 
stay in my house owing to cholera in his home 
village... Ejaz Husain and Jawad Husain, during 
the: cholera epidemic came to stay with 
Husain of my village Agyauna ... Muhammad Mazhar 


of his estate ....'. The estate papers were not listed 
but the box containing them was brought and 
Muhammad Mazhar told Ejaz Husain that the box 
contained all his estate papers and deeds; that ig 
why I have stated that the déeds of relinquishment 
and gift are in Ejaz Husain’s posssession. When 
the mutation case consequent on Muhammad Mazhar's 
death was going on, I asked Hjaz Husain for the 
deeds and he humorously said they might be with 
the mother or the sisters of the deceased,” ` 


Nọ other witness was produced in order 
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to prove that the original of the relinquish- 
ment deed js with Ejaz Husain and even 
on Hasan Ali's deposition it is clear that 
he can only inferthat the deed of relin- 
quishment is with Ejaz Husain, because the 
box containing the said papers and deeds 
was given in the witness's presence to 
Ejaz Husain. The witness definitely says 
that a list was not prepard and he has 
only guessed that the tox that was given 
to Ejaz Husain contained the relinquisL- 
ment deed. It is true that a summons was 
‘sent to Ejaz Husain to produce the docu- 
‘ment, but similar summonses were sent 
to Musammat Ansat Fatma and all the 
‘daughters of Ali Azhar. From thisit might 
well be argued that at best the defendant 
had not the document and was of the view 
‘that it might be with Musammat Ansar 
‘Fatma Bibi and those connected. with her, 
and if that be so, then the entire evidence 
of Hasan Ali regarding the document being 
‘in ‘the possession of Ejaz Husain and the 
circumstances under which Ejaz Husain 
-came to possess the docu ment is false. There 
ia some force in this contention and ordi- 
narily one would expect that Muhammad 
Mazhar would trust his father-in-law with 
an important document like this. There 
cannot be the slightest doubt that before 
-his departure to Khorasan he had come to 
Agiona to his father-in-law's place, and as 
“Muhammad Mazhar knew that his father- 
in-law was mainly instrumental for the 
‘coming into existence of the relinquishment 
deed, he (Hasan Ali) was the best person 
‘to be entrusted with the same. Ghulam 
“Rasul has beer produced on behalf of the 
l plaintiffs. He, as we said before, is an old 
„servant of the family snd he admittedly 
-went to Khorasan with the party, and 
-according to him Muhammad Mazhar before 
. leaving, the Manihanpur house on account 
of plague for Agiona had made up his mind 
- to go on pilgrimage and had taken all his 
- things to agiona. He says: | 
“When they left Agiona they took with them 
only those ‘things which they reuired in the pil- 
_grimage and left the rest of the goods behind at 
_Agional Locked boxes had been carried from Man- 
““jhanpur to Agions.” airs h 
= This seems more natural, and if this evi- 
` dence is to be believed, then Hasan Ali 
«would have the original of the document 
in his possession. The plaintiffs say that the 
original of the document has not been pro- 
` duced because it would have shown that a 
‘forgery was committed in connection with 
“the document. They deny their signatures 
and thumk-impressions on the document; 
“they allege that they are illiterate women 


tzaaR FATMA BIBI Y. ANSAR FATMA BIBI 


(ALL) 18210 


and if any document exists which contains 
their thumb-im pressions, then those thumb- 
impressions were taken either on a blank 
paper or on a document with the represen- 
tation that it was required for being filed 
in Oourt. They say that all these facts 
would have been made quite clear if the 
original document had been produced, and 
that is the reason why Hasan Ali, the 
pairokar of the contesting defendant, is not 
‘producing it. It is also said that very per- 
functory attempts were made to produce 
Ejaz Husain along with the document; 
beyond the summons nothing else was done, 
although under the Oode of Civil Procedure 
provision is made for compelling a witness 
to produce a document by the issue of a 
warrant. We might have felt inclined to 
attach a great deal of importance to this 
argument, if the admissibility of the docu- 
ment had been seriously contested in the 
Court below. As itis, some evidence was 
given as to why the original could not be 
produced and that reason appealed to the 
Court below, which admitted the document 
in evidence against the plaintiff. We are 
therefore not prepared to hold that the 
registered copy is not admissible under s. 65, 
-Evidence Act. 

The question then arises as to whether 
the mechanical execution of the document 
by the executants has been proved. On 
behalf of the defendant it is contended that 
the document is not such as is required by 
law to be attested, and therefore it was not 
necessary for the defendant to produce the 
attesting witnesses. If secondary evidence 
is admissible under s. 65, Evidence Act, 
then under s. 89 of the same enactment the 
Court shall presume that every document 
called for and not produced was attested, 
stamped and executed in the manner re- 
quired by law. This assumes of course that 
Ejaz Husain had the document. It is true 
that he was called for and that he did not 
produce it after notice to produce it was 
sent to him. lt is very difficult to come to 
a definite finding on the evidence in the 
case a8 to whether Ejaz Husain is siding 
with the plaintiffs or the defendants. There 
is a great deal of oral evidence to the effect 
that Ejaz Husain is siding with the defen- 
dant, that there is enmity between Ejaz 
Hueain and the plaintiffs and that Ejaz 
Husain’s son is betrothed to Hasan Ali's 
daughter. On the other side, it is said that 
Ejaz Husain is siding with the plaintiffs 
and that the interests of his wife and the 
interests of the plaintiffs are the same. Be 
that as it may, we are not prepared on tue 
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<vidence to come toa definite conclusion as 

o whether Ejaz Husain is in the plain- 
tiffs’ camp or in the camp of the contesting 
defendant. We know that defendant No, 2 
did not join with the plaintiffs in the filing 
of the suit, but we also know that she filed 
a written statement which tallies with the 
plaintifs’ case. It is unfortunate that the 
original of the document has not been prc- 
duced and the misfortune naturally is to 
the advantage of the plaintiffs. . 

There are a3 many as eleven witnesses 
to the relinquishment deed but only one 
of them, namely Hasan Ali, has been pro- 
duced. ‘The scribe of the document has not 
been produced nor has the Sut-Registrar 
who registered the document. The wit- 
nesses who identified the executants before 
the Sub-Registrar have also not been prc- 
duced. Three of the witnesses are dead, but 
the remaining eight, the scribe and the 
identifying witnesses are alive and none 
have been produced. The plaintifis have 
produced as many as four of the attesting 
witnesses and on behalf of the defendant 
only Hasan Ali was produced. (After stat- 
ing the evidence of certain witnesses their 
Lordships proceeded). All this evidence 
shows that arelinquishment deed with the 
signatures of most of the attesting witnesses 
was executed at Manjhanpur, but in the 
absence of the original, which is really 
usfortunate for the defendant, so far as the 
mechanical execution of the document is 
concerned, we have to rely on the testi- 
mony of Hasan Ali. There can be no doubt 
that after the death of Muhammad Mazhar 
if the property were to come to Musammat 
Sughra Fatma Bibi, the property would run 
the risk of being deviated into other chan- 
nels. : 

It is argued that in the year 1924 every- 
body? connected With the family was actuat- 
ed with the laudable desire of allowing the 
property to remain intact in the hands of 
Muhammad Mazhar, the only son of Ali 
Azhar, instead of frittering it away by 
dividing it into several shares and, as such, 
the deed of relinguishment was executed 
and later Musammat Ansar Fatma executed 
a deed of gift in favour of her son, but now 
that the son is dead and the bulk of the 
property comes into the possession of 
Mohammad Mazhar's widow, the sympathies 
of relations of the family have been 


alienated and they do not want the property | 


to go to -Musammat Sughra Bibi and her 
heirs, and for that reason the defendant was 
handicapped and could not produce the 
attesting witnesses of the document, for, 
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if they had been produced, they would have 
deposed not very much in support of the 
relinguishment deed. It is said that the 
argument on behalf of the appellants that the 
best evidence available in the case was not 
produced loses its strength, because that evi- 
dence ordinarily would have not been favour- 
able to the defendant, as indeed the 
plaintiffs by their conduct in producing 
some of the attesting witnesses have de- 
monstrated. We appreciate the misfortune 
of the defendant, and for that reason, we 
are prepared to hold that the solitary tes- 
timony of Hasan Ali proves perhaps the 
mechanical execution of the document by: 
the girls. There can be no doubt that a 
number of persons assembled at the-house’ 
of Mohammad Mazhar—this is clear from 
the statement of Ali Akhtar, a witness fdr 
the plaintiffs referred to above—and that.a 
document was executed on June 3, 1924; 
It is hard to believe that there was a con- 
spiracy in which as many as nine or ten 
persons joined, more particularly when: we 
find that Jawad Husain, the father-in-law 
of one of the daughters and his son Ejaz: 
Husain, along with Mohammad Hussain, 
the sisier's husband of Musammat Ansar 
Fatma, figure therein. 

We might mention that one of the plaint- 
ifs who has been examined in the case, 
namely, Musammat Izhar Fatma, says that’ 
she and her sisters are illiterate and’ that 
they cannot sign their names. Musammat 
Ansar Fatma, the widow of Ali Azhar, 
also pleads ignorauce about the relinquish- 
ment deed, and Musammet Anwar. Fatma; . 
a daughter of Ali Azhar, in her written ` 
statement denies having affixed her thumbe 
impression to any document after having: 
understood its contents.. At the same time, 
we find it very difficult to believe that the 
thumb-impressions and the signatures of 
the daughters of Ali Azhar were forged on. 
this document and the scribe, the atiesting 
witnesses and the identifying witnesses 
were either privy to and actively engineer- 
ed this forgery or were hood-winked and 
deceived. Itis not enough, however, for the 
defendant to show that the plaintiffs put 
their thumb-impressions or their signatures 
on the document. In the case of a parda» 
nashin lady, the law places a very heavy 
burden on those who found a claim on the 
document executed by her. In Kali 
Bakhsh Singh v, Ram Gopal Singh (5), their 


(5) 86 A Bl; 21 Ind. Oas, 985; 417A 23;12 AL 
J 115,180 W N 2:2; 16 O O 378; Q914) M W N 
112; 15M L T130; 190L J 172- 10 LJ 67; 26M 
Lð 121,16 Bom. L R 147 (P 0.) 


814 
Lordships of ihe Privy Council at p. 894, sav: 

« „the law throws around her (a pardanashin 
lady) a special cloak of protection. It demands 
that the burden of proof shall.in sucha case rest not 
with those who attack, but with those who found 
upon the deed, and the proof must go so far as to 
show affirmatively and conclusively that the deed 
was not only executed by, but was explained to, 
and was really understood by, the grantor. In such 
cases it must also, of course, be established that the 
deed was not signed under duress, but arose from 
the free and independent will of the grantor.. 
Phe rule of law that a gift cannot stand unless it 
is proved that the lady had independent advice 
is not an absolute rule of law. The possession of 
independent advice, or the absence of it, is a fact 
to be taken into consideration and well weighed on 
a review of the whole circumstances relevant to the 
issue of whether the grantor thoroughly compre- 
hénded, and deliberately and of her own free will 
carried out, the transaction.” l 

In Sri Kishan Lal v. Kashmiro (6), at 
p. 1247, their Lordsbips of the Privy Coun- 


cil observed as follows : ; 

“Musammat Kashmiro (she was a Hindu parda- 
nashin lady) cannot be regarded as an assenting party 
to any arrangement for the division of the property 
which was leit by Lala Harnam Das. The question 
in such a..case as this is not whether Musammat 
Kashmiro knew what she was doing, had done, or 
proposed to do, but how her intention to act was 
produced ; whether all that care and providence was 
placed round har as against those who advised her, 
which from their situation and relation with respect 
to her they were bound to exert on her behalf. Fraud, 
such as it was in this case, carinot be condoned unless 
there be full knowledge of the fact and of the rights 
arising out of those facts, and the parties are at 
arm's length.” . ` 

In Faridunnissa v. Mukhtar Ahmad (74, 
their Lordships of the Privy Council at 


p. 710f' observed as follows : l 
. “The law of India contains well-known princi- 
ples for the protection of persons who transfer their 
property to their own disadvantage, when they have 
not the usual means of fully understanding the 
nature and ‘effect of what they are doing . The case 
of an illiterate purdanashin lady, denuding herself 
of a large proportion.of her property without pro- 
fessional or independent’ advice, is one on which 
there ig much authority. Independent legal advice 
is not’in itself essential.. The real point is that 
the disposition made must be substantially under- 
stood and must really be the mental act, as its 
execution is the physical act, of the person who 
- makes it ..Again, the question arizes how the state 
of the’ settlor’e mind is to be proved, That the par- 
tiesto prove it are the parties who set up and rely 
“on the deed is clear. They must satisfy the Court 
that the deed has been explained to and understood 
by the party thus under disability, either befure 
execution, or after ib under circumstances which 
(6)14 A L J: 1236 at p 1247; 34 Ind. Oas. 37; Al R 
1916 PO 172; 20C W N 957; (1916) 1M WN 433; 3 
L W 528; 31 M L 7362(PC.) 
-(71)47 A 703; 89 Ind. Oas. (49; A I R1925 P O 
204; 521A 342; 28 00333; 20 WN 662; 49M 
LJ--758;-42CLJ 3l; 23A LJ 1000; (1125) M 
: WN 916; 120 L jJ656; 300 W N 337; z8 
Bom. L R 193 (PO) 
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establish adoption of it with full knowledge and 
comprehension...... the whole doctrine involves the 
view that mere execution by such a person, although 
unaccompanied by duress, protest or obvious signa 
of misunderstanding or want of comprehension, is 
in itself no real proof of a true understanding mind 
in the executant. Evidence to establish such com- 
prehension is most obviously found in proof that 
the deed was read over to the settlor and, where 
necessary, explained ...The extent and character of 
the explanation required must depend on the circum- 
stances On the other hand, the doctrine cannot be 
pushed so far as todemand the impossible. The 
mere declaration by the settlor, subsequently made, 
that she had not understood what she was doing 
obviously isnot in itself conclusive. It mustbe a 
question whether, having regard to the proved person- 
ality of the settlor, the nature of the settlement, the 
circumstances under which it was executed, and the 
whole history of the parties, it is reasonably establish- 
ed that the deed executed was the free and intelligent 
act of the settlor or not. If the answer is in the affir- 
mative, those relying on the deed have discharged 
the onus which rests upon them. Of course fraud, 
duress and actual undue influence are separate 
matters,” 

Their Lordships then discussed the cir- 
cumstances of that particular case and in the 
end say: 

“The conclusion that they have failed to discharge 

the burden of proof is one arrived at not out 
of any consideration for this lady in particular 
but in defence of those strict rules which. have 
been laid down for the protection of the defenceless. 
in India, and it is a matter of obligation upon 
aig Lordships to be strict and unwavering about 
it, 
In Nibaran Chandra Mukerji v. Nirupama 
Debi (8) their Lordships of the Calcutta. 
High Oourt after reviewing certain cases 
say :; g 7 

“On ekamination these decisions will be found to 
fall broadly into two groups, namely first, cases 
where the person who seeks to hold the lady to the 
termsof herdeed isone who stood towards herin a 
fiduciary character or in some relation of personal 
confidence; and secondly, cases where the person 
who seeks to enforce the deed was an absolute 
stranger and dealt with her at arm's length. ‘In the 
former class of cases, the Court will act with 
great caution and will presume confidence put 
and influence exerted; in the latter class of 
cases, the Oourt will require the confidence and 
influence to be proved intrinsically, This ie a 
fundamental distinction which does not appear to 
have been always kept in view, with the result 
that observations made inthe one class of cases have 
been applied without scrutiny to the other class of 
cases,” 7 , : 

Bearing the observations contained in 
the cases mentioned above (which we have 
selected out of the several cited at the bar), 
we find that the case before us *belongs 
to the class where the person who seeks 


to hold the lady tothe terms cf the deed 


. Stands towards her in a relation of personal 


confidence. It is true that at the present 
moment Musammat Sughra Bibi is the 


(8) 26 O W N 517; 69 Ind, Oas. 476; 4 I R 1921 Oal, 
131; 340 LJ 563. Mi 
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person who is relying upon the document, 
but we know that the document was be!- 
ween the children on the one hand and 
the m.ther on the other hand, It is stated 
on behalf of the respondent that it was 
most natural that the mother should have 
desired that the whole cf the property 
without any division should g> to her son, 
but if that was so, the mother by reason 
of her relaticnship was in a position to 
influence the will of her daughters, Ix is 
conceded that the deed of relinquishment 
and the deed of gift subsequently executed 
in July 1924 were part ond parcel of tLe 
same transaction, and if that was so, it is 
‘clear that some time in 1924 Musammat 
Ansar Fatma was impelled by the con- 
trolling idea that some arrangement should 
be arrived at under which the position of 
Muhammad Mazhar as the sole and 
undisputed owner of the property might 
be made secure. For all practical purpozes, 
the present case must therefore be taken 
AB a transacticn between a mother and her 
purdanashin daughters anda very heavy 
burden lies on those who rely onthe d-eu 
ment, heavier than what the law would 
ordinarily lay on a person who was a 
stranger to the purdanashin lady and who 
was dealing with ler at arm’s length. It 
was absolutely necessary to explain the 
origin of the transaction .and to tell the 
Court as to how the daughters were also 
actuated with the desire to benefit their 
brother beyond merely saying that it was 
brought about by feelings of affection and 
sacrifice which always find a place in the 
human breast. sii 

What is the evidence tendered by the 
defendant in order to prove this aspect of 
the case? We have summarized this evi- 
dence when we gavea resume of Hasan 
Ali’s deposition, We have already rejected 
the other witness, Habibullah, and we shall 
bear in mind what Hasan Alihas said on 
this point, but it must be remembered that 
we have to take the word .of Hasan Ali 
with some caution, for he is a ubiquitous 
and omniscient witness. He was present 
at Mawaiin February 1907 when the oral 
gift is said to have been made by Ali Azhar 
in favour of his wife, though, as we have 
mentionéd before, it is difficult to assign 
any reason forhis presence there; he was 
present in June 1924 when tke deed of 
relinquiskment was executed and again in 
July 1924, when the deed of gift was 
executed at Manjhanpur. He was present 
again at Manjhanpur when the deed of 
selinquishment and the deed of gift were 
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handed over to Ejaz Husain; and finally 
in Ocurt ss the general attorney of the 
contesting defendant in the present litiga- 
tion was actively prosecuting the case on 
her behalf. He deposes to all the facts 
which serve as links in the chain of the 
case setup by the contesting defendant, 
He took up the re‘ns of management on 
behalf of Musammat Sugbra Fatma after 
tke death of Muhammad Mazbar as is 
clearfrom the judgment in the mutation 
case of Fatma Sughra Bibi v. Chaudhri 
Muhammad Mazhar, printed in the paper- 
book ab p. 179, Musammat Ansar Fatma, 


tLe person in whcse favour the deed 
of. relinquishment was executed, says 
in her written statement and her 


evidence on commission that she knew 
nothing, that she. never got ‘the deed 
executed in her favour, never presented such 
a deed fir registration before the Sub- 
Registar nor was such a deed ever read. 
and explained to her daughters and that 
Hasan Jan, Mukhtar, or Jawad Husain or. 
Ejaz Husain never read cr explained auch 
a deed to her daughters, who are illiterate 
and who cannot write. But, even if we 
ignore the statement of Musammat Ansar 
Faima and the plaintiff Musammat Izhar 
Fatma cn the point, we have still bo tes 
whether.the burden, which rests on the 
defendant, has been discharged by her. 
The deed of relinquishment starts by 
reciting that befcre his death Ali Azhar 
made a giftof the entire property in his 
possession to Musammat Ansar Fatma Bibi, 
because Rs. 50,000 was due by Saiyed Aji 
Azhar, deceased, tc Musammat Ansar Fatma 
on account of her dower debt. We have 
already discussed in an earlier stage of our 
judgment the evidence on the point of the 
oral gift and we have come to the conclu- 
sion that the evidence is insufficient. Now, 
if as a matter of fact, no oral gift was 
made and if it was represented to tke 
daughters either by the mother or by Hasan 
Ali or by apy other person like Jawad 
Husain or Ejaz Hussain that such a gift 
had heen made, a „fraud was, per- 
petrated. If it was said, as appears in 
the document, contrary to the deposition 
of Hasan Ali, that the entire property was 
transferred to Musammat Ansar Fatma, 
because Rs. 50,000 were due by Ali Azhar 
as dower debt, then something, ought to 
have been told to the daughters that a 
transaction like that might amount toa 
sale and a registered document would have 
been necessary, and before the girls 
relinquished their rights, they should realize 
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their position clearly. In Mahabir Prasad v. 
Mustafa Husin (4).at p. lvly, referred to 
above, their Lordships say: 

“Whether or not it was open to him in spite of 
death illness to make a gift to his wife of the whole 
of his estate in lieu of dower isa moot point.... 
Such a transaction, as the cases show, has been 
treated as a sale, in which view, however, a registered 
instrument would be necessary.” 

- Whether a transaction by which Ali 
Azhar made an oral gift to bis wife, because 
Rs 50,000 were due by Lim as dower debt 
would be treated as a sale and required a 
registered dccument or not, the situation 
ought to have been explained to the girls, 
some of whom were undcubtedly young. 
The ages given at p. 148 of our record 
as 32, 28 and 23 do not appear to be quite 
accurate, because the whole of the evidence 
shows that when Ali Azhar died in 1907 
the eldest of his children was not more than 
ten, andin that view Musammat Anwar 
.Fatma Bibi, who is put down as aged 372, 
would only be 27, and similar deductions 
-have got to be made in the ages of the other 
girls, If an oral will was made, then again 
the difficulties of such a will ought to have 
beenexplained to the girls; such a bequest 
might be wholly void or might be valid 
tothe extent of one-third or might be valid 
in its entirety, but nobody says that this 
position was explained to the giris, There 
can be no. doubt that if any transaction tock, 
place in 1907 before the death of Ali Azhar 
either in’ the shape of an oral gift or in the 
shape of an oral bequest or only in the 
shape of certain instructions. Ali Azhar was 
unwell and Le died from plague soon after 
(we refuse to believe Hasan Ali when he 
says that Ali Azhar was quite well when he 
made the oral gift) and scmething ought 
toi have been told tne girls that the transac- 
tion might require consideration inasmuch 
as it might be affected with the doctrine 
of marz-ul-maut, 

lt ig said that the document is couched in 
ordinary language, easily intelligible eyen 
to illiterate and half-educated persons, and 
it is a simple and short document withcut 
apy complexities. This is cnly pariially 
true, and may be admitted; but we must 
have, ‘before we uphold a transaction of 
this kind, some evidence as to how the 
intention was engendered in tLe minds of 
the girlstakout executing this deed of relin- 
quisbment. Where they told inat they had 
no rights ın the estate, of their father and 
therefore the deed of relinquishment was 
only a formality and that asa matter of 
fact: they- were relinquishing nothing sub- 
stantial’but were only selling at rest some 
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imaginary dispute that might arise in 
future or were they told that they had a 
right and, understanding the full import 
of that right, were relinquishing the same 
in favour of their mother so that the mother 
might subsequently benefit the son ? Accord- 
ing to Hasan Ali (p. 63, 1. 33) there was no 
idea thatthe mother would gift the proparty 
tothe son at the time the relinquishment 
deed was executed, Hasan Ali, beyond 
saying. generally that the deed of relinquish- 
ment was read and explained to the. 
daughters once by Hasain Jan, then by 
Jawad Husain and again by the Suk-Regie-. 
trar, does not say how the different provi- 
sicns of the document were explained to 
them. 

There is no explanation whatsoever as 
to who was responsible for the instructions 
contained in the draft deed. The document 
being executed by the girls, one would have 
expected that there would be. some evidence 
to show that they had given some instruc- 
tions to somebody to prepare a draft on 
certain lines, but all toat we know is that 
Ejaz Husain had gone to Allahabad to fetch 
Hasan Jan Khan, Mukhtar, and the latter 
arrived at Manjhanpur in Hjaz Husain’s 
company with the prepared draft. For all 
we know tle draft might have been pre- 
pared on instructions given by Husan Ali or 
by somebody else who was not in a position 
to protect the interests of the girls. 

When we come to the explanation of 
the various provisions, we find that here 
again there is a complete dearth of evi- 
dence, because the only explanation that 
on the evidence seems to have been given. 
to the girls is that on execution of the 
relinquishment deed they would completely 
lose their share in the property that their 
father had left and would not get any- 
thing out of it and that all their rights 
would be extinguished. Habibullah says 
that he does not remember how the Sub- 
Registrar made that part of the document 
intelligible which says that the major heirs 
agreed to the gift by Ali Azhar to 
his wife, and Hasan Ali says (when his 
attention was drawn to this provision) that 
he could not say which major heirs were 
ieferred to in the draft at tne transfer by 
Ali Azhar and that to his knowledge all 
tne heirs were minors at the time of gift, 
The deed of relinquishment says that at 
tre time when the oral gift by Ali Azhar 
in fayour cf his wife took place, all the heirs, 
who were adults, agreed to it, and none of 
them raised any objection regarding her 
possession and the entry of her name and 
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those who were minors did not offer any 


objection after they had attained majority. - 


In spite of what has been said by Sir Syed 
Wazir Hasan on behalf of the defendant 
that the age of puberty among the Muham- 
madans is nine and that all tha. was 
meant by the word ‘adult’ in the relinquish- 
ment deed was that the girls who were above 
nine had agreed to it, we find that there is 
undoubtedly a wrong statement of fact 
Contained in the relinquishment deed, when 
it is said that the adult heirs agreed to 
it, and there isa further wrong statement 
as regards the ages of the girls given 
at p. 148.. Hasan Ali says that he cannot 
say in what words the BSub-Registrar explaic- 
ed the drafs provision that Ali Azhar had 
made a transfer of his property to his wife 
because her dower debt was Rs. 50,000. 

It is not necessary to labour this point 
any further. On the question of intelligent 
execution of the dccument after inform- 
ing the ladies of their interests, the 
evidence is very perfunctory, and we notice 
that with various difficulties attending the 
possession of Musamma: Ansar Fatma after 
the death of Ali Azhar, it was absolutely 
necessary that the entire situation should 
have been clearly explained to the girls 
and their consent obtained thereafter. If 
the girls were making a gratuitous admis- 
sion that they had no right in the property 
in the estate of Ali Azaar and taat all 
their rights had been extinguished by 
reason of the oral gift, then there is nothing 
to prevent them from withdrawing the 
said admission, as pointed out by their 
Lordships of the Privy Council ia Muham- 
mad Imam Ali Khan v. Husain Khan (9), 
at p. 100. According to Hasan Ali, there 
was no idea of deed of gift being executed 
by Musammat Ansar Fatma in favour of 
Mohammad Mazhar. If so, then all that 
the daughters were doing was to put the 
possession of the moiwner on a secure founda- 
tion, and they have no obligation not to 
withdraw the gratuitous admission made by 
them, even if it was so made. 

_ If the daughters bad some right in 
the property and they were relinquishing 
that right, it is a question of some 
difficulty waether that transaction could 
be effeated by means of the relinquish- 
ment deed and a regular conveyance was 
not necessary. Tha person relinquishing 
his rigat may be prevented from assert- 
ing it on the ground of estoppel, as 
might be inferred from thecise in Laafat 


| (9) 26 C 8l at p. 100; 2514 161;2 O WN 737; 7 
Bar. 432 (P C.) 
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Husain v. Hidayat Husain (10), but no 
regular conveyance was drawn up, and ifthe 
priaciple of estoppel has to be invoked, full 
understanding by the executants has got to 
be proved. Although independent advice, 
as pointed out by their Lordehips of the 
Privy Councilin Kali Bakhsh Singh v. Ram 
Gopal Singh (8), is not absolutely essential, 
yet this is a case, where the person 
relying on the document is not a stranger 
dealing at arm's length with a purda- 
nashin lady, buta mother. She was 
hardly a person who could advise the 
daughters properly. The daughters had 
been married, and although their gauna 
and rukshatt ceremonies had probably not 
been performed, the husbands of two of the 
plaintifis were living in Manjhanpur and 
were Musammat Ansar Fatma’s neighbours, 
as mentioned by the learned Qivil Judge 
in his judgment, and there is no reason 
why they should not have been asked to 
attest the deed or in any event why there 
should have been no evidence to show 
that they advised their wives in the matter, 
One would have expected that in a 
transaction of this kind, when the girls had 
been married, the husbands as their natural 
guardians or some members of the family 
of the husbands would have been consulted 
in the matter, and there would be some 
evidence to show that the girls had soma 
advice from them in the matter. The 
document seems fo have been executed 
with a studious attempt to prevent the 
husbands of the plaintiffs from acquiring 


-any knowledge of it, aud we are supported 


in what we are saying by the fact that 
when the mother, Musammat Ansar Fatma, 
comes to execute the deed of gift, it is 
attested by Syed Ali Athar, the husband of 
plaintiff No. 3, but mention of the deed of 


relinguishment is serapulously. avoided in 


This also is a circumstance 
bearing on the 


the document. 
which is -cf importance 
case. | 

We have left for the last the case in 
Oo ley Kuower v. Ladoo ll) where their 
Lordships of the Privy Council at p. 595* 
say as follows while considering the effect 
of a document: 

“Tf that is to prevent her recovering the property 
now in question, it must do so either because 
it operated as a conveyanee or as a Contract to 
convey the interest which she now claims, or 
because it operated by way of estoppel. There is 

(10) (1936) A L J 342; 161 Ind. Oas. 851; AIR 
1936 All, 573; 58 A834; 8 R A 791; 1936 A L R 
3. 


35. 
(tHh138 MIA 585;15 WR 16; 6 Beng. LR 283; 
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no other way in which it can operate. Now, did 
it operate either as a conveyance or as a contract 
to convey the interest to which she has now become 
entitled as heir of her son? Their Lordships are 
of opinion that it is quite impossible that it could 
so operate, and that for two reasons; first, because 
at the time when she presented this petition she 
had not in fact any interest in the property at all, 
and certainly had not become entitled to any 
interest as the heir of her son who was at that 
time alive, and in the next place, there is not the 
least reason to suppose that in the petition she 
in any degree contemplated a conveyance of any 
such right. That was not the right which they 
were then considering at all. The main object of 
the petition was simply to enable the redemption 
suit to go on, and to enable the persons who had 
begun it as plaintiffis—Oodey Koowur and Sheo 
Lal—to carry it on. There was nothing in the 
language and nothing in the position of the parties 
which could lead any one to suppose that she had 
any interest that she might hereafter acquire as 
heir of her son, in her contemplation at all. On 
these grounds, it appears quite impossible that it 
can operate either as a conveyance or as a contract 
to convey her subsequently acquired interest. Well, 
now, is she in any way estopped? It is very 
difficult to see how she can possibly be estopped. 
There has been a difference of opinion among the 
learned Judges in the Court below as to the con- 
struction of this instrument,—whether it ought to 
be construed solely as relating to her rights as 
guardian, and to convey them, and not to relate 
to the property at all? The ldnguage certainly, in 
some parte of it, does appear to refer very strongly 
to an interest as owner, and probably it may be 
that the meaning of the instrument rather refers 
to her supposed interest ag owner, but it appears 
to their Lordships hardly necessary conclusively 
to decide upon the proper construction of this 
instrument, because, even assuming, that it does 
not refer to her interest as cwner, that isto say, 
to her present interest as owner, and that she is 
assuming incorrectly that she has some interest as 
heir of her husband, their Lordships are of opinion, 
that her stating that, and professing to resign that 
‘th favour of Oodey Koowur, could not pcssibly in 
point of law, estop or prevent her from setting 
“ip: her real right as heir of her son, when that 
right actually accrued. There is, in the first place, 
no consideration whatever for this conveyance of 
her particular interest; even if she had it, she 
receives nothing for it. Neither dves Oodey 
Koowur act on any representation made by hér, 
or alter her position in any way. There is no 
misrepresentation to Oodey Koowur of any sort 
or kind. Oodey Koowur was acquainted with the 
actual facts of the case, just as mych as Musammat 
Ladoo was.” 


These observations apply with full force 
to the facts of the present case, although it 
might be argued that the bar of estoppel 
might, to a certain extent, be pleaded against 
the plaintiffs, and it might be said that 
Musammat Ansar Fatma altered her position 
by reason of the representations made by 
the girls, but Musammat Ansar Fatma does 
not plead that her position has in any way 
been altered; indeed she pleads ignorance 
of the transaction. On the totality of the 
circumstances we are of the opinion that 
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it is impossible to uphold the document of 


June 3, 1924. 
In the above view, it is not necessary to 


.discúss the deed of gift, but in order to 


make our judgment complete. we might 
discuss that briefly as well. Here again, a 
copy and not the original was produced, 
and Hasan Ali is tho witness who says 
that the original is with Ejaz Husain. 
Oar observations regarding tke deed of 
relinquishment cn this point apply with 
full force to the deed of gift. Once again 
although Musammat Ansar Fatma denies 
that she executed any such document,’ 
-mechanical execution might be assumed, 
but the evidence as to intelligent execution 
is to be found inthe statement of Hasan 
Ali. When mutation ws effected in 
favour of Mohammad Mazhar, the latter 
stated that Musammat Ansar Fatma had 
been in proprietary possession and enjoy- 
ment of the property in lieu of dower and 
she had now made an absolute gift of ihe 
same in his favour. From the mutation 
order it appears that Haider Husain, gene- 
ral attorney of Musammat Ansar Fatma 
Bibi, admitted that possession cver the 
properly made a gift of, was made over to 
Chaudhari Mohsmimad Mazhar, but Haider 
Husain has not been produced in the 
present case, ard we are left to infer that 
Haider Husain acted on the instructions 
of Musammat Ansar Fatma. We have said 
all that it is necessary to say about the 
deed of gift, and even if it be assumed 
that Musammat Ansar Fatma made a gift 
of the property in favour of her son, Moham-. 
mad Mazhar, and Mohammad Mazhar sinee 
the executicn of the deed of gift entered 
into possession of the property adversely 
to the rights of the other heirs of Ali 
Azhar, the position of the plaintiffs is not 
in any way prejudicial, because the suit 
was instituted in 1930 much less than 
twelve years before Mohammad Mazhar 
can be said to have statted claiming ad- 
versely. Mohammad Maztar did not obtain 
any transfer of the dower debt, and 
therefore he and his widow cannot claim 
any lien to remain in possession of the 
property in lieu of the dower debt. 

. The learned Civil Judge seems to find 
support for his views from certain tran- 
sactions that took place in the years 1923, 
1926 and 1927, and this is a convenient 
place wlere we might discuss those trans- 
actions. On February 8, 1923, Musammat 
Ansar Fatma executed a mortgage of a 
portion of the property over whicn she was 
in possession, in fayour of Moulvi Syed 
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Nabiullah, and on February 9, 1923, she 
executed a lease of the same property in 
favour of the said Syed Nabiullah, and it 
is said on behalf of the respondent that 
these transactions show that Musammat 
-Ansar Fatma asserted that she was the 
owner of the property hypothecated and 
leased. The same is said about a mort- 
gage made by Mohammad Mazhar on 
April 13, 1926. It is quite true that the 
property covered by these documents was 
.the property of Saiyed Ali Mazhar, and in 
both these documents the executants re- 
` presented themselves to be the owners 
thereof. These, however, have little bearing 
on the subject under discussion, for they 
cannot prove that there was an oral gift 
of Saiyed Ali Azhar to Musammat Augar 
Fatma or that the.plaintiffs relinquished 
their rights in favour of Musammat Ansar 
Fatma. We do not propose to pursue this 
question furthcr, Jest it should prejudice the 
Parties on the issue of s. 41, Transfer of Prc- 
perty Act, and our opinion might influence 
the Court below which will have to decide 
that issue under our present order. We 
content ourselves by saying that we can- 
not attach the same importance to these 
transactions as the learned Civil Judge 
seems to have d ne. Then there is the 
` plaint by Mohammad Mazhar and Ghulam 
Haider dated July 27, 1927. This wasa 
suit by the above-mentioned persons against 
one Sia Das and wasa claim as zemindars 
and owners of a certain grove for the 
issue of a permanent injunction restrain- 
ing the defendant from doing any act 
which might affect the plaintiffs’ right of 
ownership in the grove after a declaration 
that the plaintiffs were owners and in 
possession of the grove and for Rs. 100 as 
damages. A portion of the grove in ques- 
tion forms pari of the estate of Ali Azhar, 
and it is said that Ghulam Haider, who is 
the father-in-law of two of the plaintiffs, 
would not have joined Mohammad Mazhar 
in the suitif Mohammad Mazhar had not 
been the owner of the property. Ghulam 
Haider died during the pendency of the 
suit and his sons, the husbands of two of 
the plaintiffs, were brought on the record 
.in his place, and once more it is said that 
these persons would have objected to the 
suit being continued with Mohammad 
Mazhar as a cc-plaintiff. Mohammad 
Mazhar was a recorded cc-sharer, and by 
the litigation a trespasser was sought to be 
restrained and it was a matter of no con- 
sequence whether that . restraint. was 
obtsined by the co-operation of a rightful 
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person ornot. Even if Zulfiqar Husain and 
his brother (the sons of Ghulam Haider) 
had made any such objection, the Court 
might very well have said that the objec- 
tion was more or less improper and out of 
place in the subsequent proceedings for 
substitution of names. No inference ad- 
verse to the plaintiffs can be drawn from 
the quiescence of Ghulam Haider or his 
sons, and after having paid due regard to 
the observations of the Court below, we 
find that our opinion on the question of the 
alleged oral gift by Ali Azhar to Musammat 
Ansar Fatma and on the question of the 
deed of relinquishment by the plaintiffs is 
notin any way shaken. ` 


This brings ur to the consideration of 
the plea cf limitation advanced on behalf 
of the defendant, and it is contended on 
her behalf that the suit is barred by 
12 years’ limitation and by 3 years’ limita- 
tion under Art. 91, Limi-.ation Act. The 
Court beiow has given no finding whatso- 
ever on the question of the 12 years’ linita- 
tion and has given a very cryptic finding 
on the question of the 3 years’ limitation, 
for all that it says is that if it had been 
necessary to come to a finding as to whether 
the suit was barred by limitation, 
it would have held that it was 
barred by 3 years’ limitation under 
Art. 91. Tbe submission on behalf of the 
parties, however, is that a question of 
limitation is a question of law, and we 
ought to dispose of that question. 
We shall first consider whether the suit 
is barred by 12 years’ limitation. If 
limitation begins to run from the deed 
of relinquishment, dated June 3, 1924, or 
the deed of gift, dated July 12, 1924, the 
plaintiff's suit is obviously within time, 
because only six years after the plaintifis 
have brought the present suit. If the 
pericd between 1907 and 1924 had got to 
be taken into consideration, then we have 
the evidence* of Musammat Ansar Patma on 
the point in the following words : 

“I supported my children with the income of the 
property left by my husband. My daughters used 
to be benefited with the income of the above pro- 
perty. - I performed the marriage and gzuna of my 
daughters with the incomeof this property. My 
daughters lived with me till their gauna took place. 
After their gauna, they lived with me for some time. 
They used tostay with me for three or four months 
and I used to support them. My daughters gave 
birth to their children in my house before their gauna, 
I bore all the expenses in connection with these 
children’s birth from the income ofthis property. 
After the gauna ceremony, some children were born 
to my daughters in my house and J bore all the 
expenses in that connection. My daughters never 
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surrendered their rights in the property of their 


father in my- favour nor did I ever ask them to. do 
that,” . E 


There is on the record at p. 139 a morl- 
gage deed executed by Musammat Ansar 
Fatma and Muhammad Mazharin favour 
of Nabiallah which shows that Musammat 
Ansar Fatma was always supporting the 
daughters and spending money on their 
marriages. The evidence of the plaintiff 
Musammat Izhar Fatma is also to the same 
‘effect. Itis therefore clear that Musammat 
Ansar Fatma never asserted any adverse 
Tight as long as she was in possession of 
the property. We have already said in an 
earlier portion of the judgment that ths 
materials on the record are not sufficient 
to warrant the conclusion that Musammat 
Ansar Fatma asserted a definite adverse 
right when she applied for mutation. The 
deed of gift by Musammat Ansar Fatma 
in favour of Mohammad Mazhar is well 
within 12 years of the institution of the suit. 
There is no otherevidence in the whole of 
this record from which we eculd come to 
the conclusion tbat the plaintiffs’ suit is 
barred by 12 years" limitation. 

- Now coming to the question as to whether 
the plaintiffs’ suit is barred by three years’ 
limitation, reliance is placed by learned 
Counsel for the respondent on Art. 91, 
Limitation Act, and the Court below sought 
support for its view in Deo Singh v. Ram 
Dutaiya Judeo (12), Under Art, 91, 
Limitation Act, a person is entitled to 
cancel or set aside an instrument not 
otherwise provided for within three years 
from the time when the facts entitling the 
plaintiff tohave the instrument cancelled 
or set aside become known to him. ‘The 
question arises whether this document stands 
- in the way cfthe plaintiffs when they claim 
possession, for,-if itdces, then it is néces- 
sary forthem to get it cancelled. It ‘can 
stand in their way only if the document ig 
a valid document, and has to be 
avoided, - but if the document is a 
void document, it is not necessary to 
avoid it or 1o get it cancelled, and in the 
view that we have taken of this document 
it is’ clearly a void document, In Nibaran 
Chandra Mukerji v. Nirupama Devi (8), their 
Lordships of the Calcutta High Court cbserv- 
èd as follows: - 


“On the facts found, no question of limitation 
obviously arises. If we adopt the view that the deed 
actually executed by the lady was so fundamentally 
different from the deed she intended to execute and 
thought she executed, it is void and inoperative. 
‘Article. 91 of the Schedule to the Limitation Act has 

(12) (1981) A La 909;135 Ind. Cas. 2382; A I R 
1932 All. 63; Ind. Rul, (1932) All. 56. i 
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no application to a case of this description, where 4 
suit is brought for possession, and partition upon 
declaration that an instrument under which the de- 
fendant claims is void.” 


A number of cases were given by their 
Lordships in support of the above view,-and 
we enteriain the same opinion. 

There is yet another difficulty in the way’ 
of the defendant, The Article provides that 
the plaintiff will have three years from 
the time when the true facts become 
known to him. In the present case it is 
said on behalf of the plaintiffs that the 
true facts became known to them only when 
the mutation application was filed by 
Musammat Sughra Fatmain 1929 or 1930 
and the suit was instituted on May 31, 1930, 
while the mutation application was pending. 
From the very nature of things it is impossi« 
ble for the defendant to allege any other date 
for the knowledge of the plaintiffs. except 
June 3, 1924, and as we have stated before, 
the plaintiffs were not apprised of the true 
facts in June 1924. In Rahimbhoy Habibbhoy 
v.C. A Turner (13), their Lordships held 
that in order to make limitation operate 
when a fraud had been committed by one 
who had obtained property thereby, it was 
for him to show that the injured com- 
piainant had had clear and definite know- 
ledge of the fact constituting the fr.iud ata 
time which was too remote for the suit to 
be brought, They said that the burden 
of prcof was on the defendant to show that 
the plaintiff had such clear and definite 
knowledge and on the facts of that case the 
burden had not been discharged. The 
same might be said by us so far as the 
present case is concerned. r 

For the reasons given above, we hold 
that the plaintiffs’ suit is not barred by 
limitation, All the pleas raiséd by the 
principal contesting defeudant have been 
answered so far, but there is a plea of the 
transferees under s, 41, Transfer of Property 
Act. Here the finding of the Court below 
is absolutely unsstisfactory, for all that it 
says is that it had been necessary to come 
to a finding as to whether the suit was 
barred by s. 41, Transfer of Property Act, 
it would have been in the affirmative. The 
trial Court does not even definitely say 
that the suit is barred by s. 41, Transfer of 
Property Act. This question wotld ree. 
quire some discussion of the evidence, and 
the learned Counsel for the appellants says 
that in view of the unsatisfactory nature of 
the finding, he did not get such evidence 
printed as was relevant to the above issue 


(13) 17 B 341; 20 I A 1; 6 Sar, 256 (P O.) 
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and he insisted on an issue being remitted 
on the point. There is great force in the 
contention on behalf of the appellants, and 
if all the materials had been before us, we 
might have taken the troable to arrive at 
our own finding on the question, unassisted 
by the judgment cf the trial Court, but 
as all the evidence on this point has not 
been printed, we have no option but to 
Temit an issue, and under O XLI, r. 25, 
Civil Procedure Ocde, we remit the following 
issue to the Court below: “Is the plaintiff's 
suit, in respect of any portion of the 
property claimed, barred by s. 41, Transf r 
of Property Act, and if so, against which 
portion of such property"? The Court below 
18 Tequested to submit its finding within 
four months frm te-day, No further evi- 
dence 18 necessary, because tke plea was 
defini.ely taken and parties were expected 
to produce the tecessary evidence. On 
return of the findings the usual ten days 
will be allowed for objectione. 


D. Order accordingly. 
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181, 231— Decree passed by Deputy Commissioner— 
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Court—Transfer for execution to Civil Court— 
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satisfaction with costs—Order is final—Subsequent 
execution application is fresh one~Landlord and 
tenant—Rent suit—Several tenants joint promisors— 

Suit for rent, if can be instituted against one or 
` moreof them. 

Section 182, Ohota Nagpur Tenancy Act, and the 
notification regarding maintainability of an exe- 
cution case in a prescribed Court must be given 
a wider meaning, It is impossible to say that only 
a Rent Court or Deputy Oommissioner can hear 
proceedings under the Act, for, the Act itself pro- 
. vides instances to the contrary. The transfer of 
decrees of Deputy Commissioner to the Civil Court 
for execution is legal. When, however, an applica- 
tion for execution is transferred to a Civil Oourt, it 
will not lose its character as a proceeding under 
the Act and will not be governed bythe ruleg 


LAL INDERJIT NATH V, MAHARAJA PRATAP UDAT Nata (PATA) 


821 


and statutes which regulate the procedure of the 
Civil Court including the Civil Procedure Oode 
and the Limitation Act. The limitation for an 
application to execute a decree would be that pro- 
vided by s. 18l of the Chota Nagpur Tenancy Act, 
even if the decrees had been lawfully transferred 
to a Civil Court for execution and an application 
to renew old execution would be governed by 
8, 231, Pratap Udai Nath Sahi v. Baraik Lal (2), 
Nayamat Ram v. Rameshar Nath (9) and Sudhanya 
Kumar v. Gouranga Chandra (10), followed, Harbans 
Singh v. Jagdeshwar Dayal Singh (4) and Jagdish 
Dayal Singh v. Dwarka Singh (5), explained. [p, 
823, col. 1.] 

Where an objection that transfor of decree for execu- 
tion by Rent Court to Oivil Oourt, was without 
jurisdiction, was agitated and was decided against 
the judgment-debtors in the earlier execution, and 
an appeal was presented from that decision and 
failed, it isno longer open to the judgment-debtors 
to raise it, the principle of res judicata being a 
bar to the contention even though the Court 
before whom the previous execution was presented 
may have or may not hace taken a wrong view of 
thelaw. Bindeswart Charn Singh v. Bigeshwart 
Charan Singh (1), relied on. |p 822, col. 1.) 

When the order of the Executing Gourt wasto 
the effect that the execution case be dismissed 
on part catisfaction with ccsts; and the Court was 
not moved to review that order, nor was any 
appeal presented to any superior Court to revise 
or vacate it, ib was a final order disposing of the 
execution, and a subsequent execution application 
must be considered to be a new application. [p. 
825, col. 2; p. &26, col. 1) 

Mahamad Taqi Khan v. Raja Ram (12), relied on 
Qaruddin Ahmad v. Jawahir Lal (1i), explained, 

Obiter.—Every suit to recover money due on 
account of rent is in one sense a rent suit; where 
several tenants are joint promisors, such a suit can 
be instituted against one or more of them and decreed. 
for the entire sum due. Kesho Prasad Singh v. 
Shamnandan Rai (7), relied on. [p. 821, col. 1] 

A. from the appellate order of the Sub- 
Judge, Ranchi, dated April 27, 1938. 

Mr. L. K. Choudhury, for the Appellant. 


Mr. B C. De, for the Respondents. 


Rowland, J.—This appeal by the judg- 
men‘-lebtors arises out of an application 
to execute a decree, against which objection 
*was taken and allowed by the Munsif. On 
appeal the decision was reversed and exe- 
cution directed to proceed. The decree in 
question was obt.ined in the Rent Court 
on July 1151932, by the Maharaja of Chota 
Nagpur in respect of the rent of a tenure 
held by a number of cc-sharers On 
application by the decree-holder, the decree 
was transferred to the Munsif of Ranchi 
for executicn, .and execution proceedings 
were started on January 19, 1933, against 
nine judgnent-debtore, seeking a sale of 
five properties. Tne properties under attach- 
ment were proclaimed for sale; but on 
April 16, 193), an order of the Commissicner 
under s. 2, Chota Nagpur Enenmbered 
Estates Act, 1876, protecting from sale the 
property of judgment-debtor 9, Lal Gokule 
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nath Sahi Deo, was received in the Court. 
In the meantime some amounts cf cash had 
been realised in the course of the execution, 
and the Munsif ordered on the same date 
that the executicn case be dismissed on 
part satisfaction with ccsts. The next step 
taken was the presentation on December 23, 
1935, of the application to execute the decree 
out of which the present appeal arises. 
Notices were issued to the judgment-debtors 
named in the application under O. XXI, 
r. 22, Civil Procedure Code. Thereafter the 
names of five of the jndgment-debtors 
named in the application were expunged 
from it. 

It is contended that the Civil Court had 
no jurisdiction to execute the decree at all, 
the order of, transfer to the Oivil Court 
having been incompetent. As against the 
objection that the transfer of the applica- 
tion to the Civil Court was without juris- 
diction, Mr. De, for the respondent, points 
out that this very matter was agitated and 
was decided against the judgment-debtors 
in the earlier execution, that an appeal was 
‘presented from that decision and failed, 
and therefore he contends that it is no 
onger open to the judgment-debtors to 
raise it, the principle of res judicata being 
a bar to the contention. On this point Mr. 
De's argument must be accepted. It is sup- 
ported by the decision of the Privy Council 
in Bindeswart Charan Singh v. Bageshwari 
Charan Singh (1). The Court before whom 
the previous execution was presented may 
or may rot have taken a wrong view of 
law, but the same parties are not entitled 
to agitate that matter again between then- 
selves. 

The next and principal objection taken is 
that the application to execute the decree 
having been presented on December 23, 
1935, whereas the decree was obtained on 
July 11, 1932, is barred by limitation’ 
under tke provisions of s. 181, Chota Nag- 
‘pur ‘Tenancy Act, which prescribes a three 
years’ period from the date op which the 
decree or order is signed. The Munsif 
allowed this’ objection holding that the 
‘application was a fresh application in execu- 
‘tion presented after the period cf three 
‘years laid .down in the statute. 


L J 101; 62 CL J 591! 3R Rem LR 33): 1996 
MWN 321;38 PLR 295 (PO; Ren 
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argues that the auit having been transferred 
to the QOivil Court, the decree-holder is 
entitled subject to the provisions of Art. 182 
of the Schedule to the Limitation Act, to 
execute his decree at any time within 
12 years of its passing, under s. 48, Oivil 
Procedure Ocde. 

It is necessary therefore to say Some- 
thing on the question of the legality of 
transferring decrees of the Deputy Oom- 
missioner to the Civil Court for execution 
and the ccnsequences of such transfers. The 
transfer purpcrted to be made under s. 182, 
Chota Nagpur Tenancy Act, the terms of 
which are i 

“a decree or order passed by a Deputy Commis- 
sioner under this Act may be executed either by his 
own Court or by any other prescribed Oourt.” 

“Deputy Commissioner” in this secti n in- 
cludes any Deputy Collector trying a rent 
suit; and a ‘prescribed Court,’ under the 
Government notification, includes the suc- 
cessor-in-office of the Deputy Commissioner 
who passed the decree, and includes any 
Court to which the “Deputy Commissioner 
of the District” transfers the application for 
execution; “Deputy Commissioner of the 
District” is explained as meaning the actual 
Deputy Commissioner fer the time being. 
For the appellants, it is contended that this 
power of transferring only extends to trans- 
ferring an execution application toa Rc- 
venue Officer having powers under the 
Qhota Nagpur Tenancy Act. A doubt was 
expressed by Macpherson, J. in Pratap 
Udai Nath Sahi v. Baraik Lali?) whether 
the Deputy Commissioner of the district 
himself had power to transfer the decree 
of Revenue Officer to the Court of a Munsif; 
but the point was not directly before him, 
as in that case the Deputy Commissioner 
of the disrict had not passed any such order 
of transfer. I may, however, point out that 
if nothing more than transfer from one 
Revenue Oourt to another is authorized by 
s. 182 and the notification, these provisions 
appear superfluous, for such transfers can 
be made under other sections of the Act. 
The expression “Deputy Commissioner” ig 
used generally in the Act in referring to 
the Court dealing with suits and applica- 
tions under the Act and is thus defined in 
s. 3 (viii) : 

“Deputy Commissioner,” 
Act, includes : 

(a) any Revenue Officer or Deputy Collector who 
is specially empowered by the Local Government to 
discharge any of the functions of a Deputy Com- 
missioner under that provision ; and 

(b) any Deputy Collector to whom the Deputy 

(2) 15 Pat, 439; 165 Ind. Cas. 959;A IR 1936 Pag, 
615;3B R 112; 9 RP 241; 18PL T 36, | 
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Commissioner may, by general or special order, 
transfer any of his functions under that provision.” 
Ins. 137 a general power is given to the 
Deputy Commissioner to withdraw any suit 
(application or proceeding) from any Deputy 
Collector or Revenue Officer who is exer- 
cising power of the Deputy Commissioner 
under this Act, and may try it himself or 
transfer it to any Deputy Collector. Perhaps 
**the Deputy Commissicner” in this context 
means the Deputy Oommissioner of the 
District ; if not, there would seem t2 be some 
overlapping of this section with s. 269 which 
runs: 
“A Revenue Officer may at any time transfer any 
pending suit, application or proceeding under this 
Act from the file of any Revenue Officer acting 
under this Act to the file of any other Revenue 
Officer so acting who is duly authorized to enter- 
tain and decide such suit, application or proceeding.” 
When there is such abundant power of 
transfer to a “Deputy Oommissioner”’, 
Deputy Collector or Revenue Officer, it 
would appear that s 182, and the notifica- 
tion regarding maintainability of an execu- 
tion case in a prescribed Oourt must be 
given a wider meaning. In Chandra Nath 
Tewari v. Protap Udai Nath (3) reference 
was made to possible execution proceedings 
“in the ordinary Civil Court” or “in a Oivil 
Court competent to execute such a decree” 
and although the words there used may be 
considered to be cf the nature of obi‘er 
dicta, it is said to be the ordinary 
practice that the Civil Court accepts and 
deals with execation cases transferred to 
it by the Deputy Commissioner of the dis- 
trict. It is impossible to say that cnly a 
Rent Oourt or Deputy Commissioner can 
hear proceedings under the Act for the Act 
itself provides instances to the contrary. 
Section 87 (1), Proviso 1, empowers the 
Revenue Officer, subject to s. 264 and rules, 
to transfer certain cases to a competent 
Civil Court for trial ; s. 182 and the notifica- 
tion thereunder do not in terms restrict the 
power of transfer to a power of transfer to a 
Revenue Court; s 139 which gives to the 
Deputy Commissioner exclusive jurisdiction 
(save as otherwise provided in the Act) over 
certain classes of cases, contains a proviso 
(inserted in 1920) that the Deputy Commis- 
sioner, may subject to rule, transfer suits 
or applications to-a competent Civil Court. 
It does “not therefore appear that the judg- 
ment-debtors could have succeeded in their 
objection to tke jurisdiction of the Civil 
Court to entertain the execution, even if 
this objection had been cpen to them in 
the present proceeding. . 


(3) 18 O WN 170; 23 Ind. Oas. 105; AI R 1914 
Oal. 611 
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Mr. De further argued that the result 
would be that once an application is before 
a Civil Court, it will lose its character as 
a proceeding under the Act and will be 
governed by all the rules and statntes which 
regulate the procedure of the Civil Court, 
including the Ciyil Procedure Code (s, 48), 
the Limitation Act (Arts 182 and 181), 
rather than the Chota Nagpur Tenancy Act 
(s. 181 and s. 231 to which I shall come 
later). He presses on our notice the difficult 
position which might arise for a decree- 
holder, should a different view be taken, 
and refers to Haribans Singh v. Jagdishwar 
Dayal Singh (£, a decision affirmed by 
the Judicial Committee of the Privy Oonacil 
in Jagdish Dayal Singh v. Dwarka Singh 
(5). In that case the plaintiffs who were 
among the persons interested in the tenure 
not having been impleaded in arent suit, 
recsvered possession of their shares which 
had been sold at an auction-sale purporting 
to be held under s. 208. Inthe course of 
his judgment Das, J. (with James, J. con- 
curring’ had eaid : A f 

“Now if I am right in saying that a rent suit 
could not be instituted against defendants Nos. 2, 3 
and 4, then it must follow that the Deputy Oom- 
missioner’s Court had no jurisdiction to pags a rent 
decree against defendants Ncs 2, 3 and 4 P 

The above decision was affirmed by the 
Judicial Committee of the Privy Council in 
Jagdish Diyal Singh v. Dwarka Singh (5) 
and at one place in their judgment their 
Lordships have referred to the sale as being 
‘not made under this Chapter” (Ch. XVI) 
and outside the jurisdiction of the Court, 
Following that decision Macpherson, J. in 
Jyoti Prasad Singh v. Tarasankar Chatterji 
(fi) said that a sale of a tenancy purport- 
ing to be under s. 208, butin a casein 
which the conditicns of that section were 
not satisfied was entirely without jurisdic- 
i es2id: 

a nae the tenancy under s 208 being with- 
out jurisdiction did not affect the interest of any 
of the judgment-debtors.” , 

Mr. Da saysthat if these words are given 
their full meaning, then a decrze obtained 
by a landlofd in circumstances which did 
not entitle him to proceed to sale of the 
tenure under s. 203, would appear not to 
be executable under Ub. XVI of the 
Act at all, and that if taken in the character 

1 620: 116 Ind. Oas. 533: AIR 1929 Pat, 
188) are Ties: Ind. Rul (1929) Pat, 314. 
(5) 12 Pat. 62%; 142 Ind. Cas. 781; A IR 1933 PO 


60 LA 176; 14P LT 239; Ind Rul. (1933; PO 
Geir k D 331; LIRIK A272 Or; 64 MLJ590; 
37 LW 787; 37 OW N 629; 57OL J $12; (1933) M 

522 (P C. 
To EPL T 670; 118 Ind. Cas, 1€8; A I R 1933 Pat, 
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of a decree for money. it should be execute 
able according to the procedure cf the 
ordinary Civil Ocurtsin executing mcney 
decree. That contention seems to be founded 
in. part on the language used in Chandra 
Nath Tewari v Protap Udai Nath (3) above 
cited hut mainly on the words I have 
cited frcm the judgment of Das, J. But the 

‘expressions “rent euit” and “rent decree” 
are popular expressions which can be used 
in more than one sense, and before pressing 
the dictum of Das, J. to what may appear 
its logical ecnclusion, we must be sure 
what the words mean in this context. Rent 
is defined inthe Act, s. 3 (23): 

“Rent” means whatever is lawfully payable in 
money or kind hy a ‘tenant to his landlord on 
account of the use or occupation of the land held 
by the tenant, and includes all dues (other than 
personal services) which are recoverable under any 
enactment for the time being in force as if they 
were rent.” 

Every suit to recover money due on 
account of rent isin one sense a rent suit; 
where several tenants are joint promisors, 
such a suit can be instituted against one 
or more of them and decreed for the entire 
sum due as held in Kesho Prasad Singh v. 
Shamnandan Rai (T) and many other 
cases. Such a suit is cognizable by the 
Rent Court only, fe. 139 (3), and itis im- 
possible to believe that the learned Judge 
thought that such a suit could not be insti- 
tuted or could not be decreed. What he 
was dealing with was the consequences of 
the decree passed, which might be a decree 
both against the judgment-debtor and 
against the bolding or tenure, or a decree 
against the judgment-debtor only. The con- 
text makes it clear that by the words "rent 
decree” a decree binding on the tenure 
was intended, and he meant that the Court 
ore not pass a decree executable under 
8. Ce 

It does not follow. tbat the Court's decree 
is not executable under the Rent Act, 
because it is a decree against the judgment- 
debtor and not against the holding or 
tenure, and is found to be not? executable 
by sale of the tenure under s. 208, The 
claim for money due.on account of rent, 
which was the cause of action in the suit 
is one in respect of which s. 139, Chota 
Nagpur Tenancy Act, confers exclusive 
jurisdiction on the Deputy Dommissioner, 
i.e. on the Rent Court. But, it is not the 
only kind of suit over which that Court 
has exclusive jurisdiction. Suit for arrears 
of anything payable in respect of pasturzge 


- (7) 5 Pat, 233;94 Ind. Oas 28; A 1°26 Pat, 
< $04; 7P LT 628, WA SG 
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forest produce fishery, ete. are exclusively. 
cognizable by the Revenue C.urt: but 
decrees passed in such suits may in many, 
if not all, cases be only executable as 
personal decrees. Suits against agents 


. employed in the management of land for 


money received or for accounts are also 
exclusively cognizable in the Revenue 
Court. These suits can only in the last 
resort issue in the passing of a decree for 
payment of money. Section 142 (1) (a) 
Permits a co-sharer landlord to sue to 
recover from a tenant his share of the 
rent. In such a suit the remedy under 


- B. 208 is not open to him, but the decree 


does net cease to be a decree under the Act. 
I need not multiply instances but may: 
turn next to the provisions of tie Act 
dealing with execution. There are a 
number of remedies provided, besides the | 
special remedy given ins. 208. 

The first section dealing with the method 
of execution is s. 184, which enacts that 
processes may be issued “against either the 
person or the property of a judgment- 
debtor but shall not be issued simultane- 
ously against both person and property". 
succeeding sections provide exemption of 
certain particulars from attachment (s, 186) 
methods of seizure and sale of movable 
property (ss. 187, etc ), and of execution by 
arrest (s. 191). It therefore by no means 
follows that because a decree can only be 
executed asa money decree, its execution 
is not governed by the provisions of Ch. 
XVJ. There is, furthermore, provision in 
s. 193 permitting execution of a decree 
of the Deputy Commissioner for payment 
of money (not being money due or recover- 
able as an arrear of rent) to be under 
certain conditions carried out by bringing 
to sale the immovable property of the 
debtor in accordance with the provision 
of s. 210. If the permission of the Deputy 
Commissioner is obtained under this section, 
it would seem that asale could be held 
under s. 210 notwithstanding that sale under 
s. 208 had not been or could not be first 
resorted-to. 

Except for the observations of Das, J. 
which, as we have seen can be explained, 
there is nothing in the decisions of this 
Court and of the Privy Council in “Hari- 
bans Singh y Jag lishwar Dayal Singh (4) 
and Jagdish Dayal Singh v. Dwarka Singh 
(5) bearing on the matter before us. We - 
were shown a number of decisions re- 
garding sales held in execution of decrees 
passed in rent suits against some only of 
the tenants, and the interpretation placed 
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m the Privy Council's pronouncement by 
PYacpherson, J. in Jyoti Prasad Singh v. 
‘Tarasankar Chatterji (6; was referred to. 
Whether that interpretution is warranted 
by the earlier decision seems to have heen 
doubted by James and Dhavie, JJ. in 
Bhagwat Prasad v. Sudarsan Bhagat (8), 
and the precise effect of a non-joinder on 
a rent sale may require to be further 
examined, wkcn necessary. But, on any 
view as tothe validity of a sale purport- 
ing tobe under s. 208, I can find nothing 
in any of these decisicns to support the 
propcsition that unless tke decree-holder 
is allowed to execute bis decree by a 
prercedure foreign to the Act, Le is left 
withcut a remedv at all. There are other 
remedies under the Act. 


Moreover, we are not withont direct 
authority as to the procedure governing 
execution of a decree passed under the 
Act when it has been transferred to a 
Civil Oourt for execution. In Nayamat 
Ram v. Rameshar Nath (9), the contention 
was raised that by getting his decree 
transferred to the Civil Oourt, a decree- 
holder could avoid the restrictions and 
limitations governing execution under the 
Act, in particulars. 181-A. The contenticn 
was negatived. The decision in Sudhanya 
Kumar v. Gouranga Chandra 41 Ind Oas. 
542 (10) supports the view there taker. In 
Pratap Udai Nath Sahi v. Baraik Lal (2), 
above cited, Macpherson, J. was of opinion 
that the limitation for an application to 
execute a decree would be that provided by 
s. lbl of the Act even if the decree had 
been Jawfully transferred to a Civil Court 
for execution. Following these decisions, 
Thold that s. It] bars the executicn if it 
is a fresh application. 

But it is contended by Mr. De that this 
is no fresh application but merely a con- 
tinuation or revivor of the execution previ- 
ously instituted in which prcceedings were 
taken up to April 16, 1934 Mr. De relies 
on Qaruddin Ahmad v. Jawahir Lal (11) 
in which it was held that a decrec-holder 
who had for a longish period been prevent- 
ed from pursuing an execution owning to 
objections which had been allowed in the 
Court helow, but of which he finally obtains 
ed the dismissal in appeal, was not com- 


(8) 16 Pat. 643;172 Ind, Cas, 115; A IR 1937 Pat, 
621; 18 PLT 753;4B R 99; 10 R P279. 

(9) IPL T 678; 103 Ind, Oae, 432; A I R 1928 Pat. 
144; 6 Pas. 807 

(10) 41 Ind. Oas. 542; A I R1917 Cal 

(11) 27 A 334; 32 I A 102; 8 Sar. 810; 1 ‘ous 381; 
9 ow N601 (PC) 
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pelled to institute a fresh execution but 
could be permitted to revive the proceedings 
which might be regarded as being suspend- 
ed while the parties were litigating as to 
their maintainability, notwithstanding that 
an order had been passed bv the executing 
Ccurt which was represented as being an 
order finally disposing of the execution. 
Their Lordships considered the terms of that 
order and said that it was in no sense a 
final order. The decision of ther Lordships 
therefore was based partly on the terms of 
the order and partly on the circumstances 
of the case. 

We have been referred toa number of 
cases in which a prayer to treat previous 
executicns as being. merely suspended and 
revived has been either allowed or refused; 
but most of these cases seem to lay down 
no new principle and it will be sufficient to 
refer to the Full Bench decision of the 
Allahabad High Court in Mohammad Tagi 
Khan v. Raja Ram (12), The Full Bench 
considered an order passed in the following 
terms: “Execution struck off for partial 
satisfaction of the decree; costs on judge 
ment-debtor"’ This order was read by the 
Judges as being a final order, and it was 
held that limitation applied ‘nea wdingly 
and that the succeeding applicition to 
exesute the decree was to he treated as a 
fresh application. I think the circumstances 
of that case are moro anal gous to 
those before us than the circumstances of 
the Privy Council decision which I have 
cited. The order of April 16, 1934, was to 
the effect that the execution case be dis- 
missed on part satisfaction with costs; and 
it is difficult to distinguish the form of this 
order from that which was before the Full 
Bench in tte Allahabad High Court. A 
similar order was covusidered by a Division 
Bench of this Court in Miscellaneous Appeal 
No. 267 of 1937 Partap Udai Nath Sahi 
Deo v. Jagat Udai Nath decided on 
April 22, 1938, by Fazl Ali and Chatterji, JJ. 
Here, as in the case before us, the occasion 
for atopping the execution proceedings 
was that the Commissioner had passed an 
order prohibiting the sale under s. 2 (b), 
Chota Nagpur Encumbered Estates Act, the 
bolder of the property having applied for 
protection. The Deputy Collector, before 
whom the execution proceeding3 were pend- 
ing, passed an order striking off the 
execution. Against that order an appeal 
was preferred to the High Court, because if 

(2)A IR 1936 All. 820; 166 Ind. Oas. 106; (1936) 
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that order stood, it was apprehended that 
the execution proceedings having been 
finally disposed of, a subsequent applica- 
tion to execute would be considered to be 
barred by limitation. Their Lordships in 
this Oourt thought it necessary to interefere 
and vacated the order passed by the 
Deputy Collector. In lieu thereof they 
directed : 

“the proceedings will be restored and will remain 
pending till the final order is passed upon the 
application made by the judgment debtors under 
s. 2, Ohota Nagpur Encumbered Estates Act.” 


No such thing was done in the case 
before us. The order of the Munsif, dated 
April 16, 1934, on its face was an order 
finally disposing of the execution case. 
The Munsif was not moved to review that 
order, nor was any appeal presented to any 
sup-rior Court to revise or Vacate it. In 
my opinion, it was a final order disposing 
of the execution, and the application pre- 
sented on December 23, 1935, must be 
considered to be anew application and to 
be barred by limitation. Assuming that we 
took another view and held thatthe former 
execution was merely suspended from April 
16, 1934 onwards, then, on that view it 
would be necessary to see what was the 
period of limitation geverning an applica- 
tion to revive and resume the old execution 
preceeding. According to Mr. De the pru- 
ceedings of the Civil Procedure Qode, and 
the Limitation Act having become appli- 
cable to this case by virtue of its transfer 
to the Munsif, he would have three years 
from April 16, 1934, to present an appli 
cation to renew the old execution. But if 
the whole of these proceedings are govern- 
ed by the Chota Nagpur Tenancy Act, then 
limitation‘also will be in accordanca with 
that Act. In the Limitation Act, an appli- 
cation of this nature is dealt with under 
the residuary Art. 18], ia which the pericde 
is three years. Section 230, Ohota Nagpur 
Tenancy Act applies, the provisions of the 
Limitation Act to suite, ete, under the Act 
“go far asthey are not incopsistent with 
this Act.” Where the two Acts differ, 
intention clearly is that the special and 
local Act is to prevai], There is a residuary 
provision in the Ohota Nagpur Tenancy 
Act—s 231. Subject to certain exceptions 
entered in the proviso, the section enacts 
thatall suits and applications under the 
Act, for which no period of limitation ig 
provided elsewhere in the Act, are tobe 
ecmmenced and made respectively within 
one year from the date of the accruing of 
the cause of action. 
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I need not repeat my reasons for holding 
that the present proceedings are proceed- ' 
ings under the Tenancy Act and are 
governed by its provisions, including those 
fixing special periods of limitation It is 
clear thats. 231 must apply that the last 
date for the respondent to prasent an 
application was April 16, 1935, and 
that on this computation he is more than 
six months beyond time, even if this can 
be treated as an application to restore the 
previous execution, The . result is that 
I would allow the appeal, set aside the 
order of the Subordinate Judge and restore 
that of the Munsif. Tha appellant will 
have his costs here and below. 

Varma, J.—I agree. Oa the two points 
urged by Mr Chaidhury, oneon the quss- 
tion of limitation and the other that the 
decree by a Rent Suit Deputy Collector 
cannot be executed by a Munsif of a Civil 
Court. I donot want to take much time 
over the latter question, because as has 
been pointed out by my learned brother, 
the appellant is estopped by the principle 
of res judicata. Safar as the question of 
limitation is concerned, Mr, Chaudhury has 
relied upon s8 181 and 231, Onota Nagpur 
Tenancy Act. In orderto meet tha argu- 
ment of Mr. Chaudhury, Mr. De has tried 
to show that the procedure before the 
Munsif would be governed by the Civil 
Procedure Code and not the Chota Nagpur 
Tenancy Act, and for that purpose he has 
relied in his argument to a vry great 
extent upon the interpretation placed on 
the Privy Oouncil decision in Jagdish 
Dayal Singh v. Dwarka Singh (5) and 
Jyoti Prasad Singh v. Tarasankar Chattei- 
ji (6) in this Court. In that case their 
Lordships of the Judicial Oommittee were 
dealing with the facts of that particular 
case and als) with the decision of this 
Court which went in appeal before them. 
All the parties werenot represented in the 
suit and their Lordships came to the con- 
clusion that the sale that took place was 
not a sale under s. 208, Ohota Nagpur 
Tenancy Act,on the principle that the 
tenure was not fully represented before 
the Court. I would like to quote the 
observations of their Lordships as to the 
result of a decree in which the tenere is 
not fully represented Towards the latter 
portion of their judgment, they say, after 
giving their opinion, as follows :— 

“If, as already stated, it is not competent, to 
order a sale of thetenure under s. 208 unless the 
whole interest in the tenure are represented before 


the Oourt,it is clear that the order for sale of the 
tenure in the present case was ultra vires of the 
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stevenue Court, and it follows that the sale was 
1ot ‘made under this chapter’ and was outside 
he jurisdiction of that Court. This view is con- 
irmed by ah examination of the terms of the 
decree of 1920 for arrears of rent, for the claim 
«decreed is on account of arrears cf rent and cesses 
«with interest in respect of khorposh held by the 
defendants in Mauza Madan Bindra, Rano and 
Jhareya.” 

Then comes the important portion of the 
«decision, as to what would be the result cf 
ma decree in which tle tenure is not fully 
mepresented : 

“And the decree is thus only apt to attach the 
interest ofthe defendantsin the tenure, und is no 
sutticient warrant for a sale of the whole tenure 
under s. 208.” 

I was a party tu tke decision in Seecnd 
Appeal No. 6t0 of 1134 Manki Kanak 
Ratan . Singh v. Sundar Munda (13) in 
which this case was ieferred to, but that 
appeal was decided especially with re- 
ference to s. 11, Chota Nagpur Tenancy 
Act, as to what the effect will be if a 
landlord's rame is not registered. l agree 
that the appeal should be allowed and the 
‘judgment of the lower Appellate Ccurt set 


aside and tlLat of the learned Munsif 
restored, 
8. Appeal alloued. 


(13) 179 Ind Cas, &34;A I R 1939 Pat 225; 5 B 
R 298; 11 RP 413; 20 P L T 346, 


RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 49 
i of 1938 à 
February 2, 1939 
Roseets, O. J. AND MOSELY, J. 
KESANAKOORTHI YENKANA— 
APPELLANT 


versus 
KESANAKOORI HI LETCHANA— 
RESPONDENT 

Succession Act (XXXIX of 1925), sa. 263, 268—A p- 
‘plication for revocation of grant of letiers of adminis- 
tration by person who had contested such grant—It ig 
maintainable only if new grounds are urged or it falls 
within limits of application for review — ‘New 
grounds’, meaning of—Such application is in sub- 
stance one for retiew--Provisions of Ciril Procedure 

Code (Act V of 1908) apply to it and it is defective 
and not maintainable when not accompanted by 
copy of order or decree appealed from. 

An application for the revocation of a grant bya 
‘party whacontested the order at the time at which it 
was made is on an entirely different footing from euch 
an application made by a party who was a stranger 
to the proceedings which led to the making ofthe 
order and had no notice of them. In the former case 
‘the matter is prima facie res judicata as between 
the parties. It is an elementary principle that where 
the party had an opportunity to put forward a 
particular just cause and had not chosen to put it 

forward, he cannot be heard to agitate the same 
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esuse later. The question ia whether the party 
applying for revocation had an opportunity before the 
grant was made of urging the very grounds he now 
puts forward, or whether he urges any new grounds 
that have arisen since he had that opportunity which 
he refused to utilize, The phrase “new grounds” 
dves not mean additional evidence on old grouads; it 
might apply, for instance, to a case in which the 
person to whom letters of administration were granted 
had subsequently become of unsound mind, It is 
meant to cover contingencies quite different in 
character from the mere discovery of evidence which 
ifit had been available before, might hava induced 
the Court to take a different view. Where there is 
an allegation of fraudas a ground for vacating a 
judgment or order, the fraud proved must be extra- 
neous to everything which has already been adjudicat- 
ed upon by the Gourt. Subjectto rules relating to 
“new grounds” the only other way in which the grant 
canbe attacked by a party who contested the order 
at the time it was made and who relies on fresh evi- 
dence merely is by bringing his application within 
the comparatively narrow limits of an application 
for review. Chinnaya v. Ramama‘i) and Venkata- 
ratnam v. Satyavati \2), relied on. 

An application for revocation ofa grant of letters 
of administration, made by a party who contested the 
order when it was madein favour of the opposite 
party, is in substance an application for review and 
falls under O. XLVII, r. |, Oivil Procedure Code, and 
when itis not accompanied by a copy of the order 
or a decree appealed from it is defective and not 
maintainable. By s. 268, Succession Act, the proceed- 
ings in this matter shall, so far as circumstances 
permit, be regulated by the Code of Qivil Pro- 
cedure, 

O. Mise. A. against the order of the 
District Court, Myaungmya, dated May 7, 
1938. : 

Mr. U Tun Tin, for the Appellant. 

Mr. P. B. Sen, for the Respondent. 

Roberts, C. J.—Tuis is an appeal from 
an order passed by the District Judge, 
Myaungmya, dismissing the application 
of the appellant for revccation of letters 
of administration granted to the respon- 
dent in the estate of Kesanakoorthi 
Yenkat Reddy. Ohapter IV, Succession 
Act, deale with the practice in granting 
and revoking probates and letters of 
a@ministration, and s. 299 of the Act 
makes this order appealable. Both the 
appellant and respondent applied for letters 
of administratim; the appellant said he 
was the son of a sister of the deceased, 
and the respondent said that he himself 
was the grandson of the deceased's brother. 
Letters were granted in December 1937 
to the respondent as the sapinda, both 
parties being Hindus subject tothe Mitak- 
shara Law. The appellant then petitioned 
the District Court on February 23, 1958; he 
said that he had no prior knowledge of 
the respondent and pruyed for time to 
méke further enquiries. On Maren 12, 
Le lodged a further petition stating that 
respondent based his claim on being the 
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to be deceased's brother. But, said the 
appellant, Pamathy in registered deed of 
mortgage No. 105 of 1911 in the office 
of the Sub-Registrar of Bassein described 
his own father as one Nagana; whilst the 
deceased Yenkat Reddy in registered deed 
of mortgage No. 1532 of 1923 in the office 
of the Sub-Registrar of Myaungmya des- 
cribed his own father as Sattaya; conse- 
quently Pamathy and Yenkat Reddy could 
not the brothers. These two men were both 
working as dhobis in Bassein together 
and were thought to be somehow related, 
but they were friends merely and thus, said 
the appellant, the respondent’s claim has 
been discovered to be false. 

The learned District Judge held: (1) 
that as the appellant was respondent in 
the letters of administration suit, he could 
not file an application fcr revocation of 
probate under s. 263, Succession Act; 
(2) his application could only be considered 
if it fell within O. XLVII, r. 1, and was 
an application for review: in that respect 
it was defective not being accompanied 
by a copy of the decree appealed from, 
for, by O XLVII, r. 3, such an applica- 
tion must comply with the provisions as 
to the fo:m of preferring appeals, mutatis 
mutandis. Order XLI, r. 1, therefore 
applies. and this has not been complied 
with. It is clear that the appellant is seek- 
ing to adduce fresh evidence whica would 
convince the Court that the respondent's 
claim for letters of administration was 
unwarrantable. Such new evidence, even 
if admitted, would not necessarily show 
that the respondent's claim was fraudulent, 
though it might show that it was ill-founded. 
By s, 268, Succession Act, the proceedings 
in the Court of the District Judge in this 
matter shall, so far as circumstances permit, 
be regulated by the Oode of Oivil 
Procedure. Order XLVII, r. 1 lays down 
the procedure, and in my opinion, the learned 
District Judge was right in dismissing the 
application. If appellant's contentions were 
right, his application to revoke for just 
cause the letters of administration could 
be made with complete disregard of the 
formalities enjoined by the rule and he 
would even be exempt from proof of having 
exercised due diligence in presenting his 
case befcre the Oourt which granted the 
letters. He could watch the proceedings 
to which he was a party with indifference 
and could subsequently make an applica- 
tion for the revocation of the grant as though 
he had never been cognizant of them at all. 
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In Chinnaya v. Ramama (1), at p. 208 it wa. 
said: h $ 

“But where two parties fight at arm's length 
it is the duty of each to question the allegation: 
made by the other to adduce all available evidence 
regarding the truth or falsehood cf it.. Neithe: 
of them can neglect this duty and afterward» 
claim to show that the allegation of his opponens 
was false,” 

This is an application of the broat 
principle of res judicata. In Venkata 
ratnam V. Satyavati (2), at p. 388, Wallance,J 
said: 

“Tt is an elementary principle that where the 
party had an opportunity to put forward a particulaym 
just cause and had not chosen to put it forward 
he cannot be heard to agitate the same cause later 
No Court would, in my opinion, allow a ‘just cause- 
already agitated and decided upon before the grana 
of probate to be agitated made the subject of ADE 
application to revoke that grant, and I see nc 
difference in principle between disallowing such ane» 
application on the ground of res judicata and dis- 
allowing it on the ground that the party already 
had a full opportunity of putting forward his just. 
causes and omitted to do so. So that the questions 
before us, as I view it, is whether appellant No. 1 
had an opportunity before the grant was made of” 
urging the very grounds he now puts forward, or 
whether he urges any new grounds that have arisen» 
since he had that opportunity which he refused 
to utilize,” 


In my opinion the phrase “new grounds 
does not mean additional evidence on 
old grounds; it might apply, for instance, 
to a case in which the person to whom 
letters of administration were granted had 
subsequently become of unsound mind. 
It is meant to cover contingencies quite 
different in character from the mere dis- 
covery of evidence which if it had been 
available before might have induced the 
Oour: to take different view. In the 
present case the learned District Judge 
by implication at least held that the 
appellant had not exercised due diligence. 
Whether by doing so he could have found 
out about these registered mortgage deeds 
or not, I think we need not trouble to 
inquire. It is enough to say that the 
appellant was bound to comply with the 
provisions of O. XLVII, r. 1 and in other 
respects at all events he failed to do so 

An application for the revocation of a 
grant by a party who contested the 
order at the time at which it was made 
is on an entirely different footingg from 
such an application made by a party who 
was a stranger to the proceedings which 
led to the making of the other and had 
no notice of them. In the former case 


(1) 38 M 208.at p 208; 19 Ind, Cas, 579: ALR 1916 
Mad, 364; (1913) M W N 387: 13 ML T 491; 25 M L J 288, 

(2)46 MLJ383 at p 388;79 Ind, Oas. 44;34L W 
14]; AI R 1924 Mad, 578. : 
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Bathe matter is prima facie res judicata as 


between the parties. Where there is an 
allegation of fraud as a ground for vacating 
a judgment or order, the fraud proved 
must be extraneous to everything which 
has already been adjudicated upon by 
the Court. Subject to what I have already 
said in relation to “new grounds” the 
only other way in which the grant can 
be attacked by a party who contested 
the order at the time it was made and 
who relies on fresh evidence merely is 
bringing his application whithin the com- 
paratively narrow limits of an application 
for review. Accordingly, in my opinion, tbis 
appeal fails and must be dismissed with 
costs five gold mohurs. 


Mosely, J.—I agree. 
s. Appeal dismissed. 


PATNA HIGH COURT 
Appeal No. 436 of 1937 
November 9, 1938 
Mouammap NOOR AND UBATTERJI, JJ. 
RAM JAPAN MISSIR—DEFENDANT— 
APPELLANT 
$ Versus 
Musammat JAGESARA KUER— PLAINTIFF 

AND OTHER8-—DBEFENDANTS— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 43— 
Daughter of deceased becoming his sole keir—During 
her life, deceased's maternal grandsons fraudulently 
representing that they were owners of estate, mortgag- 
ing it—Property sold in execution of mortgage decree 
—Suit by daughter for setting aside sale—During 
pendency of appeal from decision of suit, daughter 
dying and estate devolving upon grandsons—Mortgage, 
whether good to extent of their shares in property. 

It is the duty of the Court while passing a decree 
to take notice of the circumstances which happened 
gince the institution of the suit and to frame the 
decree so as to fit in as far as practicable with the 
altered conditions, 

On the death of one M his properties devolved 
upon his daughter as his sole heir and the owner of 
the entire property. The maternal grandsons of M, 
during the life-time of the daughter, fraudulently 
representing that they were in possession of the 
estate and were entitled to mortgage the same, mort- 
gaged it to a certain person. The property was 
sold in execution of the mortgage-decree and the 
daughter brought a suit for setting aside the sale. 
During the pendency of appeal from the decision of 
this suit the daughter died and the estate of M 
devolved on the maternal grandsons of M: 

Held, that under s. 43, Transfer of Property Act, 
the maternal grandsons could not retain their share 
in the mortgaged property and the mortgagee could 
insist that though these mortgagors were not entitled 
to transfer the property which they did, yet as a 
portion of the estate had devolved upon them, the 
transfer and the sale should be held good to the 
extent of their shares. 

A. from the appellate decree of the Sub- 
Judge, Ohapra, dated November 20, 1936, 
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Mr. S. N. Dutt, for the Appellant. 

Mr. Ganesh Sharma, for the Respondents, 

Mohammad Noor, J.—Tais appeal 
arises out of a suit instituted by one Jugeshra 
Kuer, (now dead) for declarations that the 
properties in suit are beras and were not 
liable to be sold in execution of the decree 
of defendant No. 5 against defendants 
Nos. 1 to 3; that sale of a porti m of it which 
had alre.dy been effecied was not binding 
upon her, and for injunction. The pro- 
perties in suit admittedly belonged to one. 
Madho Singh who had three daughters,. 
Bhagwati Kuer, Phuleshra Kuer and: 
Jageshra Kuer (the plaintif). Bhagwati. 
Kuer died in his life-time leaving a son. 
Surat Singh. Phuleshra Kuer died after 
the death of ber father and her sons are: 
defendants Nos. 1 to 3 in the suit. Jugeshra. 
died during the pendency of this appeal: 
leaving a son Satnarain. Ib appears that. 
defendants Nos. 1 to3, sons of Pauleshra. 
Kuer, executed first a simple mortgage and. 
then a usufructuary mortgage of 1 bighu 
3 cothas of land or the estate of Madho 
Singh which is described in Sch. A of the 
plaint in favour of defendant No.4, Some 
time later, this land was sold in execution 
of a decree of the superior landlord and 
defendant No. 4, the mortgagee, was dis- 
possessed. He brought a suit for enforce- 
ing the mortgage making defendants Nos, 1 
to 3 and the superior landlord parties to 
the suit. The suit was decreed and a 
decree for sale of the mortgaged property 
was passed. Defendant No, 4 thereafter 
transferred the decree to defendant No, 5, 
He took out execution of it and broughi to 
sale the morigaged property and purchased 
it himself. Thereafter he obtained a 
personal decree against defendants Nos. 1 
to 3 and proceeded to attach some portion 
of the property mentioned in Seh. B. 
Therefore the present suit was instituted 
by Jugeshra Kuer, the surviving daughter 
of Madho Singh, for the reliefs mentioned 
above. 

The case of the plaintiff was that on 
the death of Madho Singh his properties 
devolved upon Phuleshra Kuer and Juge- 
shra Kuer and on the death of Pauleshra 
Kuer, she, as the surviving daughter of 
Madho Singh, was his sole heir and there» 
fore was the owner of the entire pro- 
per.y. Consequently, defendants Nos. 1 to3 
had no right whatsoever to create the 
mortgage in favour of defendant No. 4. 
She sought a declaration that the sale of 
the property mentioned in Sch. A in execu- 
tion of the decree was not binding upon 
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her and that other property cuuld not be 
. Bold in execution of the decree. She asked 
for injunction against defendant No. 5 
restraining bim from selling tkese prc- 
perties. The suit was resisted by the 
principal defendant No. 5 on the ground 
that on the death of Madho Singh by some 
arrangement defendants Nos. 1 to 3 were 
in possession of the properties and there- 
fore the mortgage was perfectly valid and 
that the sale held in execution of the decrèe 
obtained thereunder was good. The trial 
Court dismissed the suit; but the lower 
Appellale Court has decreed it and hence 
this second appeal. - 

I have said before that since the institu- 
tion of the present appeal Jugeshra Kuer 
died and the estate of Madho Singh has 
now devolved upon his five maternal grand- 
sons, onmely Surat Singh, sun of Bhagwati 
Kuer, Satnarain, son of Jugeshra Kuer 
(the original p:aintiff; and defendants Ncs. 1 
to 3, scns of Phuleshra Kuer. The position, 
therefore is that now the interest which 
the plaintiff represented as the lifc-2older 
of the estate of Madho Singh is now repre- 
sented by these five maternal grandsons. 
Three cf them sre parties to the mortgage 
and as it is clear that they either fraudu- 
lently or errone.usly represented to defer- 
dant No. 4 that they were in possession cf 
the property and were entitled to create 
mortgage of a porti'n of it, they, under 
s. 43, Transfer of Property Act, cannot 
retain their share in the mortgaged prc- 
perty and defendant No. 5 can insist that 
though these defendants were not entitled 
to transfer the property which they did, 
but now ¿s a portion of the estate had 
devolved upon them the transfer and sale 
should be held good to the extent of their 
shares. 

Mr. Ganesh Sharma appearing on behalf 
of respondents Nos. | (a) and 1 (b) contended 
that the circumstances which have hap- 
pened since the institution of the suit 
should not gotern the decisi‘n. In my.opi- 
nion the correct law is otherwise. It is the 
duty of the Court while passing a decres to 
take notice of the circumstances which 
happened since the institution of the suit 
and to frame the decree so as to fit in as far 
as practicable with tLe altered conditions. 
Mr. Sharma further contended that trans- 
fer by defendants Nos. 1 to 3 was a transfer 
of spes successionis and therefore entirely 
void It was not so. In fact it was a trans- 
fer of an interest in the property however 
erroneous and fraudulent the representa- 
tion may have been. Tnerefore the decree 
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of the learned Subordinate Judge so far a, 
it affects the share which has now devolvec 
upon these three defendants (Nos. 1 to 3 
in the property mentioned in Sch. A of the 
plaint must be reversed. Regarding the 
other properties, there ig absolutely ni 
difficulty. The decree which defendant 
No. 5 wants to execute is a personal decree 
against defendants Ncs. 1 to 3 and it cap» 
be executed against any property belong 
ing to them. These defendants have now 
admittedly succeeded to three-fifths of the 
estate of their maternal grandfather. There- 
fore it can, without any objection, be now 
executed against theta of the property 
mentioned in Sch. 

Mr. Dutt for the dané contended that 
the entire suit should he dismissed on the 
ground that the plaintiff not being in posses- 
sion of the property mentioned in Sch. A 
has asked for a mere declaration. The 
plaintiff had stated that she wasin possession. 
of it and the question of the suit being barred 
under s. 42, Specific Relief Act, requires 
the consideration of evidence of possession 
and dispossession. ‘This plea was not raised 
and the question was not gone into. In my 
opinion it cannot be raiced in tuis second 
appeal. Tne result is that the decree of 
the learned Subordinate Judge will be 
modified to the extent that the declaration 
granted will be in respect of twc-ifths of 
the properties mentioned in Schs. A and B, 
namely to the extent of the share which has 
devolved upon Surat Singa and Satnarain 
(respondents Nos. l-A and 1-B) and the 
suit so far as three-fifths is concerned 
which has devolved upon defendants Nos. 1 
to. 3 will be dismissed. The parties will 
bear their own costs throughout. 


Chatterji, J.—I agrae. 


. 8 Decree modified. 


LAHORE HIGH COURT 
Civil Revision No. 738 of 1933 
December 2, 1938 
BLAOKER, J. 
JAI BHAGWAN DASS—PraintirF— 


PETITIONER ° 
versus 
OM PARKASH AND ANOTHER — DEFENDANTS— 
RESPONDENTS 


Costs — Suit for accounts — Preliminary decree 
Omitting to state subject of costs — Costa awarded in 
final decree should be taken as costs of whole suit— 
Decree —Sale of—Rights of vendee under. 

The general rule as to costs ina suit for accounts 
is that they are tobe given at the time of the final 


a 
1939 
decree. This is obviously necessitated by the nature 
of the case as until the final decree is passed, it is nob 
possible to assess accurately what the costs are. In 
there circumstances, therefore, the complete omission 
of the Court passing the preliminary decree to 
mention the-subject of costs can only be interpreted 
as meaning that, that Court had intended to follow the 
general rule and to reserve the question of costs until 
the time of the final decree. The order of the Court 
which passed the final decree should, therefore, be 
taken as meaning that the costs granted were the costs 
ofthe whole suit. Har Gobind Rai v. Dulhin 
Sanichra Kuer (1), relied on, 

The purchaser of a decree purchases the rights in 
the decree and if one of these rights vesting in the 
vendor was a right to have the decree amended under 
the law, this right, also passes to the vendee. 

’ O.R. from the order of the Senior Sub- 
Judge, Karnal, dated June 10, 1938. 
Mr. Faqir Chand Mital, for the Petitioner. 

Mr. Shamair Chand, for the Respondents. 

Order.—The facts of this case are that 
the petitioner's predecessor-in-interest 
brought a suit for accounts. He was grant- 
eda preliminary decree. In the judgment 
granting that decree, no mention was made 
of costs and accordingly in the decree sheet 
no costs were assessed. Subsequently a 

final decree was p:ssed ini his favour and 
the order there was that the suit was decreed 
‘with costs. Costs were assessed by the 
office but only included the costs from the 
date of the preliminary decree. The 
present petitioner who had purchased this 
decree from his predecessor-in-jnterest 
came up with an application under s. 152, 
Oivil Procedure Code, for amendment of 
the decree. This application was rejected 
“by the learned Senior Subordinate Judge 
on the ground that to accept it would 
amount to his reviewing the order of his 
predecessor. This decision appears to be 
based on the learhéd Senior Subordinate 
Judge's belief that the omission of the 
Court granting the preliminary decree to 
mention the question of costs at all must 
be taken as tantamount to a refusal to 
grant costs, Thisis a view which I do not 
think it is p:ssible to accept. The general 
rule as to costs in a suit for accounts is that 
they are to be given at the iime of the final 
decree a8 pointed cut in Har Gobind Raiv. 
Dulkin Sanichra Kuer (1). This is obviously 
necessitated by the nature of the case as 
until the final decree is passed, it is not 
possib]8 to assess accurately what the costs 
are. Tne question of court-fee, for instance, 
will vary as to the amount found due on 
the final rendition of accounts. In these 
circumstances therefore the complete omis- 
‘sion of the Court passing the preliminary 
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decree to mention the subject of costs can 
only be interpreted as meaning that that 
Court had intended to follow the general 
tule and to reserve the question of costs 
until the time of the final decree. That 
being so, the order of the Court which 
passed the final decree should be taken as 
meaning that the costs granted were the 
costs of the whole suit and there is no 
question of reviewing the order of either of 
these Courts in granting the application of 
the applicant. 

Another point has been taken on behalf 
of the respondents and that is that the 
petitioner purchased the decree as it stood 
and is not entitled to anything more than 
was in the decree at the time he purchased 
it. This is a view again with which I do not 
find it pcssible to agree. The petitioner 
purchased the rights in the decree and if 
oné of these righis vesting inthe vendor 
was a right tohave the decree amended 
under the law, this right, in my opinion, 
also passed to the vendee. I therefore 
accept this petition and setting aside the 
order of the learned Senior Subordinate 
Judge direct that costs of the whole suit be 
now awarded to the petitioner. The case is 
remanded to the learned lower Court to 
assess these costs. The costs of this appli- 
cation are granted to the petitioner. 


8. Petition accepted. 


——— 


PATNA HIGH COURT 
Civil Revision Application No. 196 
of 1938 
September 15, 1938 
Fazu ALI, J. 
Friem NOKHLAL SARJU PRASAD 
—PBTITIONER 
_ versus 
Musammat BIBI MOJIHAN— 
OPPOSITA PARTY 

Limitation Act (IX of 1908), Sch. I, Art, 60— 
Plaintiff's decBased father depositing money with 
defendint—Suit by plaintiff for her share in deposit 
—Defendant alleging transaction to be loan—Finding 
that amount was deposited for fixed period—Claim 
held governed by Art. 60 — After expiry of period 
of deposit, amount held to be payable on demand. 

The plaintiff after the death of her father obtained 
asuccession certificate and brought a suit to recover 
her shares inthe deposit alleged to have been made 
by her father with the defendant. It was contended 
‘that the money which was in dispute represented a 
Joan and not a deposit and reliance was placed on 
the statement made by one of the witnesses for the 
plaintiff in a previous suit to the effect that the plain- 
tiffs father had lent the money to the defendant. 
The trial. Court held that the money was deposited for 
a fixed period: 
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Heéld, that after the expiryot the fixed period, the 
amount deposited must be deemed tobe payable on 
‘demand fo the depositor and therefore the claim for 
such money was governed by Art. 60, Limitation 
Act. That even ifthe plaintiff's witness took a mis- 
taken view as to the nature of the transaction and 
misdescribed it as aloan, that would not, inlaw, pre- 
vent the Judge from determining whether the money 
in question represented a deposit ora loan, nor would 
it alter the legal rights of the parties. Bank of 
Upper India v. Arif Husain (1), not followed. 
Murugappa Chetti v. Ramanathan Chetti (2), relied 


Po, R. App. from the order of the Small Oause 
Court Judge, Patna, dated February 21, 
1938. 
Mr, C. P. Sinha, for the Petitioner, 
Messrs. Safdar Imam and M, Rahman, for 
the Opposite Party. 


Order.—This application is directed 
against a decree passed by the Small Cause 
Court Judge of Patna in favour of the 
plaintiff. The plaintiff is admittedly the 
daughter of one Ulfat Hossain who appears 
to have deposited a certain sum of money 
with the defendant during his life-time, 
The plaintiff after tLe death of her father 
obtained a succession certificate and 
biought this suit to recover her shares in the 
deposit, The main plea which was taken 
up in the suit by the defendant was that 
the suit wae barred by limitati n. In crder 
-to determine this plea, the Court had to 
decide whether the suit was governed by 
Art. 50 or Art. 60, Limitation Act The 
learned Judge held that it was governed 
by Art. 60 and thatit was not barred by 
limitation. Another point which was raised 
on bebalf of the defendant and which also 
had a bearing on the question of limitation 
was whether the suit had been brought 
within. three years of the time when “the 
demand was made.” '‘lhis point also was 
decided by the learned Judge in favour of 
the plaintiff. : 

The learned Advocate for the petitioner 
contends that the finding of the learned 
Small Cause Court Judge on both these 
_ issues is not correct, As to the application 
-of Art. 60, it is contended that the money 
“which is in- dispute represented a loan and 
not-a depcsitand reliance is placed on the 
‘ statement made by one of the wiinesses for 
‘the plaintiff in a previous suit tothe ‘effect 
‘that the plaintifi’s father had lent the 
money to the defendant. But when that 
witness was examined in the present suit, 
_ bis attention was not drawn to that state- 
ment, nor. washe asked to explain it. In 
“his depcsition in the present suit he has 
“eleariy stated that the plaintifi’s father 
had deposited the money in respect of 
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which the suit had been brought and the 
learned Small Cause Oourt Judge has 
definitely found that it was a deposit anc 
not a loan. It must be observed tha’ 
even ifthe plaintiff's witness took a mistaken 
view as to the nature of the transactior 
and misdescribed it asa loan, that woulc 
not in law prevent the Judge fron» 
determining whether the money in questio 
represented a deposit or a loan, nor would i 
alter the legal rights of the parties, Th 
first point raised by the petitioner therefore 


fails. 


It wasalso contended that as the learned 
Judge has found thatthe amount in ques- 
tion was deposited by Ulfat Hossain fora 
fixed period, it was payable after the expiry 
of that period and not on demand and 
therefore Art. 60 didnot apply. This view 
is supported to some extent by the deci- 
sion of the Allahabad High Courtin Bank 


` of Upper India v. Arif Husain (1) where it 


was held that Art.60 does not apply toa 
suit for recovery of money deposited under 
an agreement that it shall be payable ata 
specified time, The learned Judges who 
decided that case did not, however, indicate 
what other Article would be applicable, 
On the other hand, in Murugappa Cheiti v 
Ramanathan Chetti (2) it was held in 
circumstances similar to those which are to 
be found in this case that after the expiry 
cf the fixed period, the ‘amount deposited 
must be deemed to be payable on demand 
to the depositor and therefore the claim for 
such money was governed by Art. 60, Limita- 
tion Act, 

` The next point which was urged on 
behalf of the petitioner was that the suit 
was barred by limitation because the 
plaintifi’s witness had’ admitted in his 
statemect in the previous snit that the 


“money had been demanded by Ulfat 


Ulfat Hossain 
years 
before the suit, but the plaintifi’s witness 
has explained in his present deposition 
that what he meant by the statement was. 
that the plaintii’s father hid demanded 
interest only, The learned Small Cause 
Court Judge hason a consideraticn of the 
entire evidence found that there is no evi- 
dence to show that any demand was made 
more than three years before the institution 
of the suit and that the real demand was 
made by a notice dated May 7, 1937. This 


(1) AIR 1931 AN. 59; 128 Ind. Oas. 772; (1930) A L 
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inding cannot be reversed: in revision, 
and if this finding is correct, there can be 
mo doubt that the suit was correctly decided 
My the Small Cause Court Judge, 
I therefore dismiss this application with 
rcosts. Hearing-fee one gold mohur. 


De Application dismissed. 





MADRAS HIGH CCURT 
Full Bench 
Letters Patent Appeal No. 18 of 1937 
March 1, 1939 
Laaog, ©. J., KRISHNASWAMI Ay YANGAR 
AND Somayya, JJ- ; 
ANUMALA ANKAMMA — APPELLANT 


versus 
KOMARAVOLU VENKATA SUBBAYYA 
AND OTHERS—RESPONDENTS 
Madras Estates Land Act (I of 1908), as, 146, 147— 

Ss, 146 and 147 are not retrospective. 
. Section 146 and s. 147, Madras Estates Land Act, 
are not intended to have rétrospective effect and 
hence do not apply to transfers effected before the 
Act came into force. Sri Mahant Prayag Dossjee 
Varu v. Sarangapani Chetty (1), Overruled, 

. {Case-law referred to] 


_ L. P. A. against tae decree and judgment 
of Burn, J. in 8. A. No. 299 of 1935, dated 
November 2, 1936, 
Messrs. V. Govindarajachari and B. V. 
Ramanarasu, for the Appéllant. 
Mr. G. Lakshmanna, for the Respondents. 
. Leach, C. J.—The ‘question which falls 
for decision in this appeal is whether s. 146 
and s. 147, Madras Estates Land Act, 1903, 
are intended to have retrospective effect. 
Before considering the provisions of the 
Act, I will state how this question arises. 
The appellant is aryot in possession of a 
piece of land known as Survey No. 191/1. 
The land forms part ofa holding granted 
by the Rajah of Venkatagiri. ‘here are 
five lots bearing survey numbers in this 
holding, the other four being in the posses- 
sion of one Venkata Subbayya, the pattadar. 
Venkata Subbayya is the son of one Vob- 
bayya, who in 1903 sold to the appellant 
and two others the land described as Survey 
` No. 191/1. ‘The appellant’s cc-owners eventu- 
ally gawe up their interests in the land 
‘and he alone cultivated it. Venkata Bub- 
bayya failed to pay to his landlord the rent 
due by him for the years 1919, 1920. and 
1921 in respect of Survey Nos, 246, 439, 
679 and 305 which comprised the remainder 
of the holding. The result was, the land- 
lord instituted a rent suit before the Sub- 
Collector, Ongule, in 1922 and obtained a 


182—105 & 106 


ANUMaLA ANKAMMA V. KOMARAVOLO VENKATA sUBBaYyA (MADR) — 


833 


decree. In execution of that decree, the 
land held by the appellant was sold as being 
part of the area covered by the patta. The 
purchaser was one Poluri Yellamraju, who 
on November 28, 1928, conveyed the land 
to one Komaravolu Venkata Subbayya. The 
appellant was recognized by the landlord 
asthe holder of Survey No. 191/1 after 
his purchase in 1903 and he continued to, 
pay year by year the rent due by him in 
respect of it. It was held by the trial Court 
inthe suit out of which this appeal arises 
that Venkatta Subbayya had deliberately 
defaulted knowing thata rent suit could 
be filed. His scheme was to induce the 
decree-holder to sell in execution the appel- 
lant’s land as it formed part of the holding 
and thus give him an opportunity of buying 
it at the Court auction. Of course, a 
scheme of this nature could only be carried 
through with the counivance of the subor- 
dinate officials of the zamindar. The present 
suit was filed in the Court of the District 
Munsif of Ongole by Komaravolu Venkata 
Subbayya on April 23, 1929, six years 
after the Oourt auction had taken place, to 
recover possession of the property from the 
appellant. | 

The District Munsif dismissed the suit, 
holding that the appellant’s title was not 
affected by the sale, because he had no 
notice of the suit or of the sale; he was 
not made a party to any of the proceedings, 
he had been in possession of the land since 
1903, and he had regularly paid his rent 
to tne landlord, who had recognized him 
as his tenant. The District Munsif also 
held that Poluri Yellamaraju and Komara- 
volu Venkata Sabbayya were creatures of 
Venkata Subbaya. Poluri Yellamaraju had 
bought the property at the Oourt auction 
on behalf of Venkata Subbayya and had 
twansferred it to Kemaravolu Venkata 


Bubbayya, who was also his benamidar. 


The plaintiff appealed to the Subordi- 
nate Judge of Guntur who held that 
the evidence’ was not sufficient to justify 


. the conclusion that the auction-purchaser 


was a benamidar of Venkata Sabbayya, 


although he ‘appears to have accepted the 


finding that tne plaintiff was. The Subor- 
dinate Judge set out the evidence on which 
the District Munsif had held that’ the auc- 
tion-purchaser was a benamidar and appar- 
ently did not dispute its accuracy. If true, 
the evidence was sulficient to support the 
District Munsif's finding that the auction- 
purchaser was a benamidar. Accepting the 
evidence -as true, there was noother conclua» 
sion really open. Holding that the auctions 
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purchaser was not a benamidar and relying 
on the decision in Sri Mahant Pyayag Doss- 
jee Varuv. Sarangapani Chetty (|), where 
it was held that the Madraé Estates Land 
Act had retrospective effect, the Subordinate 
Judge allowed the appeal and decreed 
the suit. The appellant then appealed to 
this Court, but in his memorandum of 
appealhe to-k no exception tothe tinding 
of the ‘Subordinate Judge that the auction- 
purchaser was not a benamidar. He chal- 
lenged the correctness of his decision on 
legal grounds and left the facts entirely 
alone. It is unfortunate ‘that he did so 
because it was open to him to have chal- 
lenged the decision of the Subordinate Judge 
with regard to the position of the aucticn- 
purchaser. Jt is, however, too late in the 
day now for this question to be raised, snd 
the Court is ‘merely concerned with the 
question whether the decision of Burn, J. 
who: heard the appellsnt’s appeal which 
followed the decision of the Subordinate 
Judge, is right in law. Burn, J, dismissed 
the‘ appeal on the ground that he was bound 
by the decision in Sri Mahant Prayag 
Dossjee Varu v. Sarangapani Chetty (1). 
Before referring to what was said in that 
case, I will set out the provisicns of s. 146 
and s: 147, Madras Estates Land Act, 
Section 146, provides that whenever a hold- 
ing or amy portion thereof is transferred 
bythe act of a ryot, or in execution of a 
‘decree or order of a Civil ©ourt passed 
against him, or by a sale for arrears of Gov- 
ernment revenue or for any demand reco- 
verable as arrears, the transfer shall, subject 
to’ the provisions of s. “145, be recognized 
by thelandholder if notice in writing be 
‘communicated to him by the transferor 
and transferee or a certified copy of a decree 
or order of a Civil Court establishing a 
‘transfer is produced, or in cases in which a 
‘transfer is effeeted by sale under the order 
of a Court or public officer the sale certifi- 
cate or a certified copy is prcduced. On 
` notice in writing given by jhe trarsferor 
and transferee cr by the co-sharers, as the 
case may be, the landholder is 1equired to 
enter into separate engagements with the 
holders of the sub-divisions ircm the reve- 
“nue year next succeeding that in which the 
notice has been given. Therefore, under 
this section the landlord is not bound to 
recognize a transfer unless he receives a 
‘notification in the manner prescribed by the 
section. Secticn 147 says that all acts or 
proceedings commenced or had under the 
. “@)1l7 LW 361; 86Ind. Cas. 647; A I R1993 ; 
` aa 1825) Mw N 198; 32 MI, sae Mad 
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Act against the transferor or the co-sharers 
prier tothe giving of the notice under 
s. 146, or prior to the prcduction of the 
copy of the decree or order cr certificate of 
sala under s. 146, in so far es such acts 
and proceedings affect or purport to affect 
the land on whieh the arrear is due, the 
crops and the products, shall as against 
the transferee or co-sharer be as valid and 
effectual as if such acts and proceedings 
had been commenced or had against the 
transferee or co-sharer himself, and he had 
been tke defaulter. In other words, all 
proceedings which have been commenced 
before notice has been received by the 
landlord shall be effective against the trans- 
feree. In Sri Mahant Proyag Dossjee Varu 
v. Sarangapani Chetty (1). a Bench of this 
Court consisting of Oldfield and Rau esam, 
JJ., held that these two sections applied to 
cases where-thé transfer was before the 
Act. In other words they held that the 
Act bad retrospective effect. Although the 
learned Judges: seemed to have had some 
doubt as to what was the law before the 
Act came into force, it was well settled 
that where a pattadar transferred bis hold- 
ing or part of-his holding to another, the 
transferee became the tenant and it was the 
duty of the landlord to find out the trans- 
feree and collect the rent from bim. Pro» 
ceedings for the recovery: of the rent could 
not be commenced until notice had been 
given to the transfer : See Ekambara Ayyar 
v. Meenatchi Ammal (2), Param Narasigadu 
v. Machireddi (3), Kesavaswami Ayyur v. 
Narayana Chetty (4) and Muthukaruppa 
Pillai v. Annamali Chettiar (5), s | 

The decision in Param Narasigadu V. 
Machiredcdi (3) snd that in Kesavaswame 
4yyar V. Narayana Chetty (4), had refer- 
ence toa case where the patiadar had 
transferred only a portion of his holding. 
TLe decision of Oldfield and Ramesam, 
JJ. in Sri Mahant Prayag Dossjee Varu 
v. Sarongapani Chetty (1), that the Act 
had retrospective effect was based on the 


opinion which they had formed that the 


Act did nct determine any substantive 
rights, but we are unable to share this 


“view, Before the Act a transferee had a 


recognized status ever without any notice 


“being given of the transfer tothe andlord. 


Therefore in providing that transferees 
2) 27 M 401. 
A 20 M L J 732; 8 Ind. Oag. 387;8 M L T 284 
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should be bound to give formal notice to 
the landlords, the Act did affect substantive 
rights and an Act which has this effect, 
cannot be regarded as being retrospective 
unless this is so stated or this is neces- 
sarily implied. That is not the Position 
here. The wording of s. 146, isin the present 
tense, and there is nothing in that section 
or in 8. 147, which indicates an intention on 
the part of the Legislature to interfere 
with rights acquired before the Act came 
into force. To give retrospective effect 
to the Act would cause damage -to the 
appellant. In 1803 he acquired a valid title 
to the land which was sold in execution of 
the rent decree. He was not in default and 
throughout had paid his rent to his land- 
-lord, the zanindar, who recognized him as 
being the holder of the land. The payment 
of the rent to the officials of the zamindar 
and their deceptance of it means recogni- 
tion bythe zamindar. The Legislature 
can take away rights which have become 
vested, but it can only doso by a measure 
which clearly expresses its intention. There 
is no indication here of any such intention 
on the part of the Legislature which passed 
the Madras Estates Land Act, and Sri 
Mahant Prayag Dossjee Varu v. Saranga- 
pani Chetty (1), was wrongly decided. It 
follows that in our opinion, the appellant 
was not required to serve formal notice on 
his landlord and that he gob a good title 
to the land by the conveyance to him in 
-1903. The result is that the appeal suc- 
‘ceeds and the suit will be dismissed with 
costs throughout in favour of the appellant. 


Nes. Appeal allowed. 


_——. 


BOMBAY HIGH COURT 
Suit No. 1610 of 1936 
August 15, 1938 
KANGNEKAR, J. 
DEWARKHAND CEMEN T Oo., Ltp.— 
PLAINTIRP 


VETSUS 
SECRETARY OF STATE—Derenpant, 
Government of India Act, 1919, (9 and 10 Geo. V 
Ch. 101), 8. 106 (2).—""Reveuse” includes stamp duty— 
Whether stamp authorities are entitled to charge 
. Particubar duty is matter concerning revenue— Remedy 
of public against decision of stamp authorities— 
Remedy provided by Stamp Act (II of 1899), 5. 56— 
Stamp Act QT of 1899), 2, 23—Applicability of, to 
transfer by lease — Duty of stamp authorities— 
Mining lease for definite period with option to lessee 
to terminate before or in event of mines getting ex- 
hausted—Lease comes under s. 25—Interpretation of 
- Statutes—Recent statutes—Whether can be construed 
by reference to its history. 
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Under s. 106 (2), Government of India Act, any act 
ordered to be done in thecollectionof the revenue 
would be a matter concerning the revenue, If an act 
is done by the revenue authorities for the purpose of 
collecting the revenue, which they consider to 
be properly leviable in accordance with law, no 
special statutory protection is needed. The act is 
done in accordance with law and can never give rise 
to any cause of action against the officers or the 
Secretary ofState. [p, 837, col. 1) 

“Revenue” in s. 106 includes duty payable to the 
stamp suthorities under the Stamp Act. The ques- 
tion whether the stamp authorities are entitled to 
charge any particular duty, concerns the revenue, 
Oonsequently, the publio have no remedy against 
the decision of the stamp authorities with regard to 
the payment of duty chargable in respect of any 
particular document, except as provided bys 56 of 
the Stamp Act. This section, however, does not con- 
ferupon the public, right to compel the stamp 
authorities to refer the question to the: decision of the 
Court. 

Pear referrad to.] 
. It is clear from the definition of “lease” given in 
8.105, Transfer of Property Act, that the right to 
enjoy the property must be given fora certain 
period, express or implied, or in perpetuity. The 
transaction is nonetheless a lease, because the interest 
may be determined before the expiry of the time 
fixed or after the expiry of the time fixed. All that, 
therefore, the stamp authorities have to see is, “Oan 
1 ascertain in regard to this particular lease, which 
is said to the transferred or assigned by a deed, the 
totalsum payable by the lessee? If I can do 80, I 
must proceed under sub-cl. (a); if I cannot do 80, 
then I must take the total sum tobe the capitalized 
sum for 20 years.” The period therefore during which 
the leases is to hold the estate, or the period when the 
lease expires or can be determined either by reason of 
a provision contained in that behalf in the leage or 
otherwise in accordance with law, has nothing todo 
with the section and is not ofso much importance to 
the stamp authorities. {p. 839, col. 2.) 

Consequently where a lease of mine is given for a, 
definite period with an option to the lessee to 
terminate the lease at any time during the fixed 
period or in the event of the mines getting exhausted 
before the expiry of the .period, the lease falls under 
8, 25 (a), Stamp Act. Mount Edgumbe (Barl) v. Inland 
Revenue Commissioners (6), relied on. g 

When the words of a statute are ambiguous, it may 
be legitimate to refer to the construction put upon 
the expression by the Courts throughout a long course 
eof years for the purpose of ascertaining the intention 
of the Legislature and as evidencing what must 
Presumably have been its intention at that remote 
period. Buta recent statute must be construed ac- 
cording to its own terms, when these ara brought 
into controversy, and not according to its historical 
origin or otherwise, [p. 838, col. 1,] 


Messrs. M. L. Maneckshaw and D. B. 
Desai, for-the Plaintiff, . 

Mr. M. U. Setatvad, Advocate-General 
and Mr. K.S. Shavaksha, for the Defen- 
dant. 


eudginent—tThis case raises & question 
of importance with regard to the jurisdic- 
tion of this Court under 5. 106, Government 
of India Act, 1919, and another question 
with regard to the proper stamp duty, to be 
charged on a deed of transfer of a lease, 
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[After setting out the facts of the case 
the judgment proceeded}; The defendant 
“pleads first that this Court has no jurisdic- 
tion to entertain the suit by reason of 
B. 106 (2), Government of India Act, 1919. 
He further pleads that as the stamp duty 
_in-respect of the document was duly deter- 
mined in accordance with the provisions 
of the Stamp Act, 1899, by the authorities 
specially empowered thereunder to ‘deter- 
mine the matter, this Court has no juris- 
` diction to entertain the suit. On the merits, 
his defence is that the document was nat 
duly stamped, and thai the cage fell within 
the provisions of s. 25 (a), Stamp Act, and 
not under s. 20 (b) as the plaintiffs con- 
tended. Section 106 was first enacted in the 
year 1781 by Geo. Ll, c. 7,5. 8, and it is 
well-known that the necessity for the enact- 
ment of the section lay in the historical 
conflict between Warren Hastings and the 
then Supreme Courts. Why this section con- 
tinued to be retained in the subsequent 
Government of India Acts, including the 
Act of 1919 (9 & 10 Geo. V, c. 101), 
which it is common ground; applies to this 
' case, and even finds a place in the present 
. Government of India Act of 1935 (20 Geo. 
IV, ce. 2), i8 difficult to appreciate. The con- 
flict. had ceased Jong ago, and as has been 
said, there is not the slightest justitication 
for retaining this antiquated fossil on the 
Statute Book. As.Mr. Maneckshaw for the 
plaintiffs put it, it is absurd that under the 
section, if it applies, the High Court in the 
exercise of its original jurisdiction cannot 
entertain a suit of this nature, whereas 
unless there is any specific bar provided by 
any other statute, such a suit can obviously 
be brought, provided all other circumstances 
justitied it, in any Oourt in the provinces, 
But 1 have nothing to do with the wisdom 
or the policy of ihe Legislature. My plaiz 
duty is to construe the secticn as I find it 
and to give effect to it. The material part of 
s. 106 (2) is in the terms following : 

“The High Courts have not and ray not exercise 
any original jurisdiction in any matter concerning 
the revenue or concerning any act ordered or done 
jn the collection thereof according to the usage and 
practice of the country or the law for the time 
being in force.” 

As seems to be clear from the terms of 
“the section, it falls in two parts, and it is 
clear that under the first pari of the section, 
this Ovurt has no jurisdiction to entertain 
“ga suit with regard to any matter concern- 
ing the revenue, and the second part deals 
- with, any act ordered or done in the collec- 
tion thereof (omitting unnecessary words) in 
. accordance With the law for the time being 
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in force. Now, if the section “had stopped 
just before the words ‘she law for the time 
being in force,” itis quite clear that there 
wotid have been an end of this «ction. 
It is admitied by Mr. Maneckshaw that the 
duty paid in respect of stamps to the 
stamp authcrities goes to Government, and 
when the ccntention is that the stamp 
authorities were not entitled, to charge any 
particular duty, it must bea “matter cone 
cerning the révenue.” Similarly, it seems to 
me that any act ordered to be done in the 
collection of the revenue would be a matter 
concerning the revenue, There is unfortu- 
nately no decision in point, aad it is diffi- 
cult to construe the section as it stands. 
But it does appear that two different ideas 
are expressed: by the two respective parts 
of the section, and there is some support 
for this view in the observations of their 
Lordships of the Privy Uouncil in Alcock, 
Ashdown & Co. v. Chief Revenue authority, 
Bombay (1). ‘nis was a case where the 
question was. whether the Ohief Kevenue 
Authority under s. 51, Income Tax Act, 
1918, was under the circumstances of the 
ease bound to state a case and reler it to 
the High Oourt when in the course of ‘an 
assessment a serious question of iaw arose, 
and: wnoether on his refusal a mandamus 


-under 8. 43, Specific Relief Act, 1877, would 


lie. It was objected that a mandamus 
could not lie, as under s. 45, Specitic Relief 
Act, the section did not autnorize the High 
Court “to make any order which is other- 
wise expressly excluded by any law for 
the time being in force.’ And, as pointed 
out by Lord Pnillimore, the excluding law 
was suggested to bes, lUc (2), Government 
of India Act. Dealing with toat objection, 


Lord Phillimore observed as follows 
(p. 234*) : 2 
“In their Lordships’ view, the order of a High 


Court to a Revenue Officer to do his statutory duty 
would not be the exercise of ‘original jurisaiction 
in any matter concerning the revenue,’ and the 
latter part of the cluuse need not be considered, 
for the proceedings in this case had not to do with 
the collection of the revenue, but with the pre- 
liminery assessment to ascertain what that revenue 
was." 

‘hese observations, it seems to me, do 
appear to suggest that the first part of the 
section refers to the preliminary Breceed- 
ings taken for the purpose of determining 
what stamp duty 18 chargeable in respect 
cf a document which is liable to stamp 


(1) 501 A 287; 75 Ind. Oas. 392; A IR 1923 P O 
138; 47 B 742; 21A LJ 689; 25 Bom, L R 920; (1925) 
MW N 597; 33 M LT 267;45M L J 5995181 W 918; 
39 OL J 302; 28 OW N 762(P 0). 


ngang agaran. 
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duty, and the second part refers to any act, 
that is to say, any process taken by the 
stamp authorities for the purpose of enforce- 
ing the pavment of the duty that is deter- 
mined by them to be properly payable in 
respect of such document. It is therefore 
argued, not without force, that the present 
case falls within the latter part of the 
section, and the argument is that in this 
case, not only there was a determinaticn of 
duty, but an act for the purpose of collect- 
ing the duty or recovering it, was done by 
the stamp authorities, which was not in 
accordance with law. In other words, the 
contention is that the construction put by 
the stamp authorities with regard to the 
facts of this case on s. 25, cls. fa) and (b), 
Was erroneous. and that was not in ac- 
cordance with law, and therefore the juris- 
diction of this Court was not taken away. 
It seems to me, however, that the object of 
the statute plainly was to bar the jurisdic- 
tion of the Courts in any matter concern- 
ing the revenue and for the purpose of 
protecting the revenue. Therefore, in a 
Protective statute of this nature it is 
difficult to construe the words in the latter 
Part of the section in their literal and 
etymological meaning. For, it is obvious 
that if an act is dene by tte revenue 
authorities for the purpose of collecting the 
revenue, which they consider to be properly 
leviable in accordance with law, no special 
statutory protection is needed. The act is 
done in aceordance with law and can never 
give rise to any cause of action against 
the officers or the Secretary of State. This 
is pointed out in the remarks in Maxwell on 
fhe Interpretation of Statutes (8th Edn.) 
at p. 205 in these words: 

“It ia obvious that the provisions in numerous 
statutes which limit the time and regulate the pro- 
cedure for legal proceedings for compensation for 
acts done in the execution of his office by a justice 
or other person, or ‘under’ or ‘by virtue’ or ‘in 
pursuance’ of his authority, donot mean what the 
words, in their plain and unequivocal sense, convey, 
since an act done in accordance with law is not 
actionable, and therefore needs no special statutery 
protection, Such provisions are obviously intended 
to protect, in certain circumstances, acts which are 
not legal or justifiable, and the meaning given to 
them by a great number of decisions seems, in the 
result, to be that they give protection in all cases 
where the defendant did or neglected, what is com- 
plained®of. while honestly intending to act in ac- 
cordance with his statutory powers and, whether 
reasonably or not, believing in the existerice of such 


facts or state of things as would, if really existin 
have justified his conduct.” j id S 


The same question arose in the well- 
known case in Spooner v. Juddow (2) and 
dealing with the ‘contention that the Court 

(2) 4MIA 353; 6 Moo. PO 25% 1 Sar. 363 (P O), 


DEWARKAAND ORMENT 00., LTO, V. SBORETARY' oF sTaTa (BOM.) 


837 


had no jurisdiction, their Lordships observ- 
ed as follows (p. 379*) : 

“The point therefore is, whether the exception of 
jurisdiction only arises where the defendants have 
acted strictly, according to the usage and practicd 
of the country, and the Regulations of the Gover- 
nor and Council. But upon this supposition the 
Proviso is whclly nugatory ; for, if the Supreme 
Court is to inquire whether the defendants in this 
matter concerning the public revenue were right in 
the demand made, and to decide in their favour 
only if they acted in entire conformity to the 
Regulations of the Governor and Council of Bom- 
bay, they would equally be entitled to succeed, if 
the Statutes and the Charters contained no exception 
or Proviso for their protection. Our books actually 
swarm with decisions putting a contrary construc- 
tion upon such enactments, and there ean be no rule 
more firmly established, than that if parties bona 
fide and not absurdly believe that they are acting 
in pursuance of Statutes and according to law, they 
are entitled to the special protection which the 
Legistature intended fer them, although they have 
done an illegal act.” 

In this case there is no allegation that 
the defendant acted mala fide or wantonly 
and not honestly. This view derives support 
from the Madras decisions on which Mr. 
Shavaksha for the defendant relies: see 
Best & Co., Ltd. v. Collector of Madras (3), 
Chief Commissioner of Income.tax v. North 
Anantapur Gold Mines (4) and Govinda- 
rajulu Naidu v. Secretary of State (5). It 
is true that these cases were under different 
Acts, and the provisions of those Acts 
are quite different from the provisions of 
the Indian Stamp Act, and there is force in 
the contention that unfortunately the public 
have no remedy against what may turn out 
to be a wrong and arbitrary decision of the 
stamp authorities with regard to the payment 
of duty chargeable in respect of any parti- 
cular document, save and except the some- 
what doubtful remedy pointed out by s. 56, 
Stamp Act, which, however, does not confer 
upon the public any right to compel the 
stamp authorities to refer the question 
arising in any particular case to the deci- 
sion of the Court. It is also true that the 
decision of the stamp authorities practical- 
ly for all purposes is final; but, in apite 
of these corfsiderations, it seems to me 
that it is difficult to get away from the 
plaia meaning of the words in s. 106 :2), 
Government of India Act; and apart from 
authority, I am clear in my mind that the 
present suit falls within the provisions of 


2) 35 M L J 23; 48 Ind. Oas. 790; A I R 1919 Mad 
5. 


(4) 44 M 718; 64 Ind. Cas, 682; AIR1991 Mad, 
SAAL M LS 17% Ia L W 108; (1921) MW N 
02. 

(5)50 M 449; 105 Ind. Oas. 516: AIR 1927 Mad. 
689%: 53 M L J 355: 39 M LT 304: 26 L W 558. 
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that section. It is pointed out by Mr. 
Maneckshaw that in two cases, which were 
instituted in this Court, a somewhat similar 
question as regards the proper duty 
payable arose, and ro suggestion was 
‘made, right from the beginning of the 
original trial up to the Privy Oouncil, 
that the Courts had no jurisdiction to 
entertain the suit by reason of the provi- 
sions of s. 106 (2), Government of India 
Act. That undoubtedly is so. But it is 
clear from the decisions that no exception 
to the jurisdiction of the Court was specifi- 
cally pleaded in these cases. Merely because 
the. cases were disposed of by their Lord- 
ships of the Privy Council on the assump- 
tion that the Ocurts had jurisdiction, I 
am not prepared -to hold that the contention 
raised on behalf of the defendant under 
the excepting section is not substantial. 

It was then argued that the word “the 
revenue” in 8,106 (2), Government of India 
Act, cannot, by any stretch of imagina- 
tion, apply-to the duty payable under the 
Indian Stamp Act, because the learned 
Counsel stated that when the eection was 
first enacted in 1781, the only revenue 
then known to Legislature was land 
Tevenue and no other revenue. Historically 
that may or may not be true. Of course, 
when the words of a statute are ambiguous, 
it may be legitimate to refer to the 
ecnstruction put upon the expression by 
the Courts throughout a long course of 
years for the purpose of ascertaining the 
intenticn of the Legislature and as evidenc- 
ing what must presumably have been 
its intention at that remote period. But I 
feel. bound to construe a recent statute, 
which -is before me according to its own 
terms, when these are brought into con- 
troversy, and not according to its histroical 
origin Or otherwise, and Iam not aware cé 
any rule of interpretation which compels 
melo resort to history for the purpose of 
finding cut that in 178) the only revenue, 
which was intended to be protected by the 
excepting section, was land revenue and not 
other kind of revenue; nor can I attach any 
particular importance to the word “the” 
preceding the word “revenue,” or, for the 
matter of that to the fact that in the corres- 
ponding s. 2:6, Goverrment of India Act, 
1935, the word “revenue” is used in the 
singular, wlereas in s. 228 of that Act 
-the word “revenue” is used as under s, 13, 
General Clauses Act, (X of 1:97), “words 
in the singular shall include the plural, 
_and.vice versa," The word “revenue” is 
defined in the Oxford Dictionary as meane 
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ing (1) the return, yield or profit of any 
lands, property, or other important source 
of income; (2} that which comes into cne 
êsa return from property or possessions, 
especially of an extensive kind; income 
from.any source (but especially when large’ 
and not directly earned); (3) the annual 
income of a Government or State, from all 
sources, out cf which the public expenses 
are defrayed. In view of the admission 
made by Mr. Manecksbaw, it seems to 
me that the stamp duty falls within the 
terms of this section, and this Court has 
no jurisdiction to entertain the present 
suit. 

This brings me to the second issue 
raised on behalf of the defendant. As I 
understand Mr. Shavaksha, he said that, 
inasmuch as there is a complete procedure 
laid downin the Indian Stamp Act which 
is being followed by the officers specially 
empowered under that Act, and that pro- 
cedure is exhaustive, the Court's jurisdic- 
tion is impliedly barred. I understand the 
Advocate-General, who interposed for a 
short time in the case, to say that be did 
not press this issue, and it is not therefore 
necessary to record any definite finding 
on the issue; but, if it had become neces- 
sary to do so, I would have found 
considerable difficulty in holding that the 
jurisdiction of the Oourt is impliedly barred 
by reason of the fact that the officers 
specially empowered under the Act acted 
in their discretion and in accordance with 
the provisions of the Act which are stated 
to be exhaustive. What is meant by “an 
implied bar” is very well put, as Mr. 
Maneckshaw points out, by an eminent 
authority in Mulla's Civil Procedure Oode 
in these words: : os 

“The jurisdiction of the Court is impliedly barred 
in cases where a special tribunal is appointed by an 
Act of the Legislature to determine questions as to 


the rights which are the creation of the Act, as in 
disputed Municipal elections.” 


However, the question need not be fur- 
ther pursued. This is sufficient to put an 
end to this suit; but as the case is likely 
to go further; I proceed to deal with the 
dispute on merits. It is common ground 
that what is the proper stamp duty 
chargeable in the present case depends 
upon the construction of the deed of trans- 
fer as a whole and Art. 63, Stamp Act, 
read with s. 25 of that Act, and the 
whole argument of Counsel before me has 
proceeded upon the footing that having 
regard to the option reserved to the lessee 
by the lease of 1930 and terng. regard to 
the further option given by the deed of 
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transfer to the plaintiffs to terminate the 
lease in the event of the mines getting 
exhausted, the lease cannot be said to be 
for a definite period so as to attract the 
terms of sub-cl. (a) of s 25, Stamp Act, 
but the case must fall under the provisions 
of sub-cl. (b) of s. 25 of the Act. Section 25, 
Stamp Act, is in these terma: ‘ 

“Where an instrument is executed to secure the 
payment of an annuity or other sum payable 
periodically, or where the consideration for a con- 
veyance is an annuity or other sum payable perio- 
dically, the amount secured by such instrument or 
the consideration for such conveyance, as the case 
may be, shall for the purposes of this Act, be deemed 
to be: 

(a) where the sum is payable for a definite period 
so that the total amountto be paid can be previously 
ascertained—~such total amount ; 

(b) wherethe sum is payable in perpetuity or for 
an indefinita time not terminable with any life in 
being at the date of such instrument or conveyance 
—ths total amount which, according to the terms 
of such instrument or conveyance, will or may be 
payable during the period of twenty years calcu- 
lated from the date on which the first payment 
becomes due; and 

(c) where the sum is payable for an indefinite 
time terminable with any life in being at the date 
of such instrument or conveyance—the maximum 
amount which will or may be payable as aforesaid 
during the period of twelve years calculated from 
the date on which the first payment becomes due.” 


The argument on both sides has pro- 
ceeded upon the assumption that the 
question to be determined is, whether tha 
lease is for a detinite period or an indefinite 
period, but it seems to me that that is 
not the true way of looking at ‘tne saction. 
The plain meaning of the section is that, 
‘where there is a conveyance, and the con- 
sideration for the conveyance is an annuity 
or other sum payable pariodically, the 
consideration for such conveyance shall be 
deemed to be,—(a) where the sum is pay- 
able for a definite period sothat tha toral 
amount to be paid cin be previously as- 
certained—such total amount; (b) where 
the sum is payable in parpetuity or for an 
indefinite time not terminable with any life 
in being at the date of the “conveyance 
—the total amount which, according to the 
terms of the conveyance, will or may be 
payable during the period arbitrarily tized 
‘at twenty years calculated from the dae 
on which the first payment becomes due; 
and provision is made in sub-cl. (c) 
for aseortuiaing the stamp duty in the 
case where the sum is payable for an 
indefinite time terminable with any life in 
being at the date of the conveyance, and 
the period there fixed isa period of twelve 
years. 

Now, reading this section, I am clearly 
of opinion that what the section aims at 
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is the ascertainment of the sum whichis 
payable, and .which alone isto bə taken 
into coasideration for the purpose of 
calcalating the stamp day. Where a 
period is fixed, asin the case of a lease, 
for tae subsistenze of tha lease, a Stamp 
Officer, who has to datermine the stamp 
duty when the document is presented to 
him, can immediately asé¢ertain the total 
sum payable for the fixed period. Ob- 
viously, this is not possible, where the lease 
is in perpatuity or where there is no dəfnite 
time fixed during which the lease is to 
subsist. Inthe fitst case,the case would 
fall under sub-cl. (a); in the second case, 
it would come under subecl. (b). All that 
therefore the stamp authorities have to see 
is, “Oan I ascertain ia regard to this par- 
ticular lease, waich is said to be transferred 
or assigaed by a deed, the total sum pay- 
able by the lessee? IfI can doso, I must 
proceed under sub-cl. (a); if I cannot do so, 
then I must take the total sum to be the 
capitalized sum for 20 years.” The period 
therefore during which the lessee is to 
hold the estate, or the period when the lease 
expires or can be determined either by 
reason of a provision contained in that 
behalf in the lease or otherwise in accorde 
ance with law, has nothing to do with the 
section and is notof so much importance to 
the stamp authorities. True, that in that 
sense, the duration of the lease may be 
coeval with the duration of the period 
during which the paymantis to be made; 
but it seems to me toat the two ideas are 
quite distinct. What is aimed at there is 
the ascertaining of the total amount when 
the document is presented. For instance, 
waen a lease is given for thirty years at 
a rent of say Ks. lUU payable every six 
months, tha sum payable can be pre- 
viously ascertaiael ia accordance with 
sub-cl. (a). But supp233 there is a lease, 
whica provided that the lessee may hold 
the proparty as a tenant for a pariod of 
tairty years at arent of Rs. 100 payable 
every six months, and thereafter frea of rent 
fora further period often years. In that 
case the duration of the estate of the lessee 
is clearly 40 years. But it seems to me that 
it will be ditiicult to say that the considera- 
tion for the lease would be anything more 
than the periodical rent to be paid for tha 
period of 30 years. Tne word “lease” is not 
defined by the Stamp Act, but it is defined 
by s. 105, Transfer of Property Act, and the 
definition isin these terms : 

“A lease of immovable property is a transfer of a 
right to eajoy sueh property, made: for a eertain 
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time, express or implied, or in perpetuity, in con- 
sideration of a price paid or promised, or of 
money, a share of crops,service or any other thing 
of: value, to be rendered periodically or on specified 
occasions tothe transferor by the transferee, who 
accepts the transfer on such terms.” | 
. -Itis clear from this definition that the 


right to enjoy the property must be given: 


for a certain pericd, express or implied, or 
in perpetuity. The transacticn is nonethe- 
less a lease, because the interest may be 
determined before the expiry of the time 
fixed or after the expiry of the time 
fixed, and that I think, brings out the 
distinction, which seems to me to be 
clear on the terms of this section. If 
these considerations are borne in mind, the 
position in this case presents no difficulty. 
The whole argument of the plaintiffs in 
this case is that the lessée may terminate 
the lease at any time during the period 
by. giving a notice to. the lessor, and the 
period for which royalty is to be paid 
cannot be determined and therefore the 
period of the lease is indefinite. Similarly, 
if the mines get exhausted and proper 
notice is given, in that case also, it cannot 
be said that the period is fixed. In my 
opinion, that is not the proper way of 
looking at the section, Inthe present case, 
the sum payable is so payable fcr a definite 
pericd of 99 years. True, the lessee may 
terminate the lease after one year, or the 
mines may get exhausted after 10 or 20 
years, but that is at the option of the 
lessee. Conceivably, he may not terminate 
.it, or the mines may not get exhausted 
for the whole period of 99 years, and then 
ke gets the estate conveyed to bim for 
99 years certain, and will be, under the 
obligation to pay the royalty fixed for that 
period, The view, which I am taking, is 
‘supported by a decision in Mount Edgumbe 
(Earl) v. Inland. Revenue Commissioners 
(6) and the point, which Iam dealing with, 
ie brought out very clearly by the following 
observations of the learned Judge in that 
case (p. 30*): 

“The words are ‘for and during,the term of 99 
years,’ and I do not think it is possible to say 
ef this instrument that the term or time is not 
defined in it at all. It is said, justly, thet you 
must read the whole habendum together, and so 
“reading it, give effect to the words which follow, 
‘if’ the three persons named ‘or any one of them 
shall so long happen to live.’ Although, we cannot 
.now tell for what length of time the term or 
interest will be cexujoyed, still, as the instrument 
has to be presented for stamp duty and the duty 
has to be paid at the time of the grant of the 
lease, it does not seem a complete answer to say 


(6) (1911) 2K B 24; £0 LJ KB503;105 L T 62; 27 
TL R 298. 
*Page of (1911) 2 K.B.—[Ed] 
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‘we do not know how long the interest will last.’ Oon- 
ceivably, the interest may last for the whole 99 
years. But I see no reason to doubt that when the 
Legislature said ‘if the term exceeds 35 years’ it 
meant ‘if the instrument states that the term is to 
be measured by a definite number of years, and 
that definite number of years, exceeds 35° The 
term is nonetheless definitely stated and in excess 
of 35 years because there are certain concurrent 
incidents upon which the continuance of the chattel 
interestis dependent, although all of them may cease 
within the time named.” 


It is said on behalf of the plaintiffs that 
this case was one of contingency which 
may or may not happen; but this argu- 
ment, in my opinion, may apply to the 
case where there is an opinion to terminate 


the lease. This, too, may be a case of 
contingency. A tenant may give notice 


or may not give notice. There are in the 
section itself indications that the word 
“indefinite” is used in the sense in which 
I am construing it. For instance, in sub- 
cl. (c), where the lease is terminable with 
any life in being at the date of the con- 
veyance, the words are “where the sum is 
payable for indefinite time.” Sothat the 
Legislature do not seem to have made any 
distinction between sub-cl. (e), which is a 
case of contingency, and sub-cl. (b). In 
sub-cl. (b) also where the lease is not 
terminable with any life in being at the’ 
conveyance, the words are “where the sum 
is payable in perpetuity or for an indefinite 
time.” In this respect, I see no distinction 
between the two cases falling within sub- 
cl. (b) and sub-cl. (e). Itissaid by Mr. 
Maneckshaw that the view which I am 
taking would, in the circumstances of this 
case, lead to an absurdity. For, he says, if 
his clients had taken a lease for perpetuity, 
they would have to pay Rs. 50,000 but 
having taken the lease for 99 years, they 
have to pay much more. But the hardship, 
if any, in an individual case is no ground 
for rejecting what seems to me to be the 
plain meaning upon the words of the 
section. In my opinion, thérefore, the deed 
of transfer was properly stamped by the 
stamp authorities. The questions raised in 
this case are not free from difficulty, but, 
upon the whole, I have come to tbe con- 
clusion that the suit must fail. Before 
parting with the case, however, I should 
like to say that it is a matter of regret 
thatin a case of this obscurity the Ohief 
Controlling Revenue Authority should have 
refused to refer the case tothe Oourt under 
s. 56, Stamp Act. The result is that, apart 
from the expense to the parties, a good 
deal of time is taken before me and, if 
the case goes further, some more time 
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would be taken. In the result, the suit 
must be dismissed with costs. 


D. i Suit dismissed. 


PATNA HIGH COURT 
Miscellaneous J.C. No. 25 of 1937 
“July 20, 1938 
Wort, Ac. O. J. AND MANOHAR LALL, J. 
COMMISSIONER or INCOME-TAX, 
BIHAR ann ORISSA—PRTITIONER 
versus 
KAMESAWAR SINGH BAHADUR or 
DARBHANGA—Assgssze— Opposite 

Party 

Income-tax—Loss — Capital or income—Money 
invested by assessee in shares of company — Company 
going in liquidation and new company formed out 
of it —New company agreeing to allot certain shares 
and debentures to assessee — Agreement not fulfilled 
—~Adssessee, thus losing much of hia original invest- 
ment in old company — Loss held capital loss and 
could not be considered for arriving at assessable 
income. 

The assessee purchased shares to the vulue of 
Rs. ‘8,75,000 in a certain limited company which 
subsequently went into liquidation. Out of that 
liquidation, a new company was formed. This com- 
pany having acquired the assetsof the old com- 
pany agreed to allot certain shares and debentures 
to members of theold company. In that agreement 
the assessee was promised 43 shares of Rs. 100 each 
and debentures to the extent of Rs. 5,72,C00. This 
agreement was not fulfilled inasmuch as all the 
debentures were not granted to the assesses as 
promised. Thus the assesses lost a considerable 
sum of the money of his original investment made 
in the old company: . 

Held, that the difference between what the 
assesses in fact got and what he originally invested 
was a loss which was clearly a loss of capital and 
therefore it could not be taken into consideration 
for the purpose of arriving at the assessable income, 

Mr. S. M. Gupta, for the retitiouer. 

Sir Sultan Ahmed, Messrs. Murari Prasad 
and S. P. Srivastava, for the Opposite Party. 

Wort, Ag.C.J.— The case which has 
been stated by the Commissioner of Income- 
tax arises out of the following circumstan- 
ces. The assessee purchased shares to 
the value of Rs. 8,75,0J0 in the Eastern Iron 
Co,, Ltd., which went into liquidation in 
the year 1924. Outof that liquidation a 
new company was formed known as 
Eastern Coal Syndicate, Ltd. This com- 
pany having acquired the assets of the old 
company agreed to allct certain shares and 
debentures to members of the old compary. 
In that agreement the assessee was pro- 
mised 43 shares of Rs. 100 each and deben- 
ture to the extent of Ra. 4,72,000. This 
agreement was not fulfilled inasmuch as 
all the debentures were not granted to the 
assessee as promised. It will be seen from 
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the figures I have given that the assessee 
bas lost a considerable sum of the money 
of his original investment made in Eastern 
Tron Co., Ltd. His contention before 
this Court and the question which is sub- 
mitted tothis Court for cpinion is whether 
that’ loss is to be treated as a capital loss or 
loss of income, and if the latter; whether it 
can be taken into consideration in assessing 
the assessee’s income for the purpose of in- 
come-tax,-- 

Sir Sultan Ahmed appearing on behalf 
of the assesses contends that in considering 
the matter, the investment in the original 
company must be excluded from one's 
attention ; that it must be treated merely 
as an agreement by the new company to 
grant these debentures ; and als» that it 
must be treated as a loan by the assessee 
tothe newcompany. That a debenture in 
essence is a loan and debenture in essence 
is a mortgage may be true, but itis impos- 
sible to accept the argument put forward by 
Sir Sultan Ahmed inthis respect. Indeed 
itis a self-destructive one. First, it seems 
to disregard the original investment which 
cannot be done, because the rights of the 
assessee under that investment is the basis 
of the contract entered into by the new 
company and as the consideration for that 
contract. Secondly, if we are to disregard 
the existence of the original investmént, 


.then all that we have is a promise by the 


new company to grant debentures to tke 


-assessee which, as my learned brother point- 


ed out in the course of the argument, is 
a nudum pactum in the circumstances. If 
a nudum pactum, the assessee has lost 
nothing, neither income nor capital. Bat we 
are bound in deciding this question to take 
into consideration the fact of the original 
investment. Now, if the assesses had béen 
a person whose business was totrade in 
shares, the loss which he has sustained 
might have been taken into consideration 
in computing his profits assessable to in- 
come-tax ; but there is no such finding and 
it would be impossible in the circumstances 
tohave arrived at any such finding. It is 
clear that the difference between what the 
assessee has in fact got and what he origi- 
nally invested is a loss which is clearly a 
loss of capital and therefore it cannot be 
taken into consideration for the purpose of 
arriving at the assessable income. The. 
question submitted, therefore, must be ans- 
wered in the negative. The Crown is en- 
titled to costs assessed at five gold mohurs, 
Manohar Lall, J.—I agree. 
S. Answered in negative. 
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“NAGPUR HIGH COURT of Lae caer. a ae penolpel dobtar uier an 

ivil- isi znati ; implied contract of indemnity. His undertaking is 

3 Civil -Revision Applioanion No. #41 of conditional only and his liability does not arise 
unless the aan ama is Pangaos a by non 

i acceptance or by non-payment. A, B. Miller v. The 

NON T 1937 National Bank of India (1), relied on. [p. 843, col. 


eo 2. 
Messrs. DALSUKH NaTHMAL Firm cp The ordinary rule under which the debtor must 


KAMPTEE—Depenpant No. 1—APPLICANT seek his creditor does not apply in the ease of 
4 i ; versus ‘ a negotiable instrument. 


` MOTILAL anp ofugRs—PLAINTIPF AND C. R. App. for revision of the order of the 


DEFENTANTS—NON- APPLICANTS . 
Civi! Procedure Code (Act V of 1908), s. 20 (py Court of the Sub-Judge, | Second Class, 

Considerations for granting lease under s. 20(b)— Raipur, dated November 26, 1036, in O. 8. 

Jurisdiction—X at Nagpur drawing hundis on No 13-B of 1936. 

Bombay firm in favour of Y of Nagpur—After Messrs, A. V. Khare and W. B. Pendhar- 

Successive negotiations Z of Raipur becoming holder of k fo th Appli t 

them—Hundis- dishonoured—Suit by Z against Y and ar, ter the Appiicant, ws 

other indorsere at Raipur—Whether triable by Raipur Mr. R. G. Rao, for Non-Applicant 

Cot doum ; bgt enre kan Ag kan No. 1. 

snstrument—Drawer of hundi, whether surety for ita . M. f - i 

acceptance—Hundi not accepted— Liability of drawer Na r 4 a 6 N. Jog, for Non-Applicants 

—Rule that debtor must find his creditor, whether 8. “tok. 

ga akan ngi ge ng sa A MANG jg INGGI Oa Noyembêr 10) NE, minim 

T 8. , Civil Procedure Code, canno : . É A 

be given arbitrarily and even when the defendants chand Bhikamchand of A aepir Bea P. the 

who reside outside jurisdiction do not appear,the Owner of the firm Bhikamchan rem- 

Court is'bound to consider their position before chand, which figures here as the 7th de- 

granting n ps. obligation i a no way fendant, drew two hundis each for Rs, 1,000 
lessened whenthey do appear and object and | $ iyrai 

especially when, the objecting defendant seems to at Nagpur on the firm of ey a 

be the resi person against whom the plaintiff wants Agarchend of Bombay in favour of the lst 


to proceed.’ [p. 843, col. 1.] defendant Dalsukh Nathmal of Nagpur, 
X drew two hundie at Nagpur on a firm of The first defendant Dalsukh negotiated 


Bombay infavour of Y of Nagpur. Y negotiated ar - 
themfin favour of another and after several successive Tee nuns in ou of oe ae 5 ofen 
negotiations.they were negotiater ultimately in favour dant Prabhoolal who resides at Raipur 


of,Z of Raipur. These hundis were dishonoured and he, in his turn, negotiated them in 
‘and the drawee refused to accept them. Z then favour of the 3rd defendant Khundelal 


kag suit at Raipur against Y and other indor-  ajgo of Raipur, Khundelal then negotiated 
„Held, thatthe only cause of action in which all them in favour of the 4th defendant 
the defendants were jointly liable was the cause Kastoorchand, a Pleader practising at 
of action on the principal contract, that is to Nagpur. Kastoorchand negotiated them in 
say, the contract in which the drawer was liable favour of the 5th defendant Chootanlal of 


as the principal debtor. The rest were all liable A : ° 
as sureties and their liability being coextensive Bazargaon, who in his turn negotiated 


with that of the principal debtor, the cause of.action them to Kastoorchand Sunderlal, the 6th 
against them when sued along with the principal defendant, and he has. negotiated them 
debtor was the cause of action against the princi- back to the 5th defendant Chootanlal who, 


paland no other..That was ‘the only cause of . . x Pear 
actionon which they were all jointly liable and, 42 his turn, negotiated them to the plaintiff 


therefore, the only cause of action upon which who resides at Raipur, 
they could all be proceeded against isone suif These hundis were dishonoured and the 
Shivji Ram v. Hem Haj (2), relied on. drawee refused to accept taem. Tnerefore 


- Held, also that the cause of action on principal con- ae ees 
tract under.which the drawer was liable as principa] ‘he plaintiff served notices on each of the 


debtor arose exclusively at Nagpur gnd no part of it prior indorsers on Fabruary 24, 1386. They 
‘arose at Raipur because the hundis were drawn at not having paid, the plaintiff instituted the 
Nagpur and notice of dishonour under s. 35, present suit at Raipur on the ground that 


Negotiable Inst ts A d b i : 
ab “Nagpur where the rma ad” hie plage, of two of the defendants, viz, defendants Nos, 2 


‘business or residence and also because compensa- and 3, live at Raipur. An objection was 
tion according’ to s. 81, Negotiable Instruments taken to the venue of the suit but the 


Act, was payable at Nagpur. The Oout at lower Court held that it had jurisdiction 
Raipur had, th edicti : urt held | 
one cate. [p. ora jurisdiction to entertain because in its opinion a part of the cause of 


< .The drawer of a kunat is nota surety for accept- action arose at Raipur. 
_ance because the drawes does not become liable ` This raises an interesting point about 
until lie accepts. Therefore, unless and until he the place of payment, but before I deal 


does ‘that, there. is no debtfor which he c b ; s : 
held responsible. It follows that there is no prinsi with that I will dispose of another ques- 


pal for whom the drawer can stand surety. tion, Under s. 20 (6) of the Oode of Civil 
Therefore when there is no acceptance the liabikity Procedure, where there are a number of 
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penda the suit may be instituted at 
e place where any one of them resides 

r carries on business for gain provided 
“he Jeave of the Court is obtained. Of 
course such leave cannot be given arbi- 
rarily and even when the defendants who 
‘eside outside jurisdiction do not appear, 
he Court is bound to consider their posi- 
jon before granting leave, This obliga- 
ion is in no way lessened when they do 
appear and cbject and especially when, as 

muere, the objecting defendant seems to be 
=the real person against whom the plaintiff 
«wants to proceed. The other defendants, 
am told, have all admitted his claim 
«0 it is clear from the attitude of the 
maplaintiff that the person against whom he 
really wants a decree is the only defendant 
who is contesting hisclaim. 

The plaintiff did not ask for the neces- 
sary leave and even when the contesting 
defendant, who is the applicant here, ex- 
pressly raised the point in his written 
statement, the plaintiff did not avail him- 
self of the opportunity thus afforded him 
to ask for leave to amend his plaint so 
as to disclose a good cause of action 
against all the defendants, or otherwise to 


ask for the requisite leave. In: these 
circumstances, he cannot rely upon 
s; 20 ib). 


Therefore what we have to see is whe- 
ther any part of ihe cause of action as 
against the applicant arose at Raipur. 
The applicant is the payee in both the 
hundis and the plaintiff is a subsequent 
holder. Of course no liability attaches 
to the applicant in his capacity as payee; 
he comes in because he indorsed the 
hundis to another holder. In that capacity 
he has a double liability. Under s. 37 
of the Negotiable Instruments Act, he is 
liable to the plaintiff as a surety for the 
drawer and under s, 38, he is also liable 
as a principal debtor. In his capacity as 
a surety he undertook the same liability 
as bis principal whc, in thie case, is the 
drawer. It is necessary therefore to ses 
what the liability of the drawer is. 

The hundis were drawn at Nagpur on 
behalf of the 7th defendant on a Bombay 
firm. They are payable at sight and no 
place either of presentment or payment 
is specificd in them. The drawer, there» 
fore, undertcok that the hundis would be 
accepted by the drawee within a reason- 
able time within business hours and on 
a business day (s. 61); provided they were 
presented at the place of business or the 
usual residence of the drawee (s. 71). 
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Of course the drawer is not a surety 
for accaptance because the drawee does 
not became liable until he accepts. There- 
fore unless and until he does that there 
is no debt for which he can be held res- 
ponsible. It follows that there is no prin- 
cipal for whom the drawer can stand 
surety. Therefore when there is no 
acceptance, the liability of the drawer is as 
principal debtor under an implied con- 
tract of indemnity (s. 124 of the Indian 
Contract Act). His undertaking is con- 
ditional only and his liability does not arise 
unless the instrument is dishonoured either 
by nonsacceptance or by non-payment. 
[see s. 30, Negotiable Instruments Act, and 
A. B, Miller v. The National Bink of India 


1) |. 

In addition to this the drawer also 
undertakes that the drawee will pay at 
maturity provided the instrument is pro- 
perly presented for payment. Here also 
the drawer'’s position as surety cannot 
arise unless there has been acceptance. In 
thetpresent case there has been no accept- 
ance therefore the drawer is not liable 
as surety and so no question about any 
cause of action under that head arises. 


Under s. 38 the drawer is also liable as 
principal debtor to each subsequent party 
provided “due notice of dishonour has 
been given to or received by the drawer 
as hereinafter provided” (Section 30), 
These provisions are to be found in ss, 93, 
94t and 93. The only point of importance 
so far as the present case is concerned, 
where the exceptions mentioned ia s. 93 
have not been pleaded, is that the notice 
must: be given “as the place of business 
or (in case such party has no place of 
business), at the residence of the party for 
waom it is intended” (Section 91). It 
is only then that the liability of the drawer 
arises. : 

Up to this point then there is no difficulty. 
The hundis were drawn at Nagpur, that is 
to say, the cantract as between the drawer 
and the payee was made at Nagpur. 
Notice of disnonour had also to be given 
at Nagpur where the drawer has his place 
of business and also his residence. These 
facts constitute two of the ingredients in 
the cause of action against the drawer 
as principal debtor and so against the 
applicant in bis capacity as surety for 
the drawer. Neither arose at Raipur. 
The only other ingredient under this head 
is the place of payment. 


(1) 19 0 148at p. 158, 
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Under s. 78 payment has to be made 
to the, holder, but, on tbe other hand, 
under s. 81, the person liable has to be 
“ealled upen by the holder to pay”. He 
is also entitled to have the instrument 
shown to him before he need pay ‘unless 
it has been lost) and upon payment to 
have it delivered to him, or in the case 
of loss, to be .indemnified. Therefore it 
is clear that the ordinary rule under 
which the debtor must seek his creditor 
does not apply in the case of anegotiable 
instrument. Expressing it as a fcrmula, 
the drawer here contracted with the payee 
as follows: |, 

“Tf the drawee does not accept and psy in due 
course at Bombay, I will compensate you at Nag- 
pur where I carry on business and reside, upon 
your calling upon me to do so and upon your 
deliyering up thé instrument when I pay, provided 


the requisite proceedings on dishonour are duly 
taken.” 


It is to bé observed ‘that s. 30 uses the 
word ‘compensate’, Thé drawer does not 
undertake to fulfil the original contract but 
to compensate the holder for its ` breach 
and 6. sl indicates that this compensation 
is payable at the place of business or 
residence of ‘the drawer. It follows that 
the applicant's liability as surety for the 
drawer is the same and so also is that 
of every subsequent party in his capacity 
as surety. . 

There: is one more ingredient which has 
to be considered in connection with the 
applicant's liability as surety for the drawer 
when he is.sued alone, namely the place 
where the. contract of -suretyship was 
made. In the present case that was at 
Nagpur where tke applicant's indorsement 
was signed. ; 


The applicant is also liable as principal 
debtor under s. 33 in his capacity as an 
indorser. By indorsing the hundis he 
engaged that on due presentment the in- 
strument would be accepted and paid 
according to its tenor and thatif it was 
dishonoured, he would compensate the 
holder or any subséquent *indorser who 


was compelled to pay it provided the res 


quisite proceedings on dishonour were 
duly tsken. The ingredients here are 
much the same as before. The place 
where this contract was made was Nagpur, 


which was the place of indorsement. 
Notice of dishonour had to be given as 
before, this time under s. 35 and this 


again would be at Nagpur. The place nf 
payment would also, in this case, be at 
Nagpur where the applicant has his place of 
business and residence. 
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It will be seen then that when there 
are several parties to a negotiable instru: 
ment, the instrument does not constitute 
one contract but a series: of con: 
tracts which are gathered round the 
Principal contract; also that a party tc 
the instrument may be liable in different 
capacities ; that is to sav, that the instru- 
ment may give rise to anumber of different 
causes of action and also that there may 
be several distinct causes of action against 
any one party to it. 

3, of the Code of 


Now under O. II, r. 

Oivil Procedure, a plaintiff may unite. 
Several causes of action against the same 
defendant or the sime defendants jointly, 
but he cannot join ia the same suit 
different causes of action against different 
defendants when they are not jointly liable 
on them, ; 

The only canse of action in which all 
the defendants in this case are jointly 
llable is the cause of action on the prin- 
cipal contract, that is to say, the con- 
tract in which the drawer is liable as the 
Principal debtor. The rest are all liable 
as sureties and their liability being co- 
extensive with that of the principal 
debtor, the cause of action against them 
when sued along with the principal debtor 
is the cause of action against the prin- 
cipal and no other. Taat is the only 
cause of action on which they are all 
jointly liable and therefore the only cause 
of action upon which they can all be 
proceeded against is one suit. This rule 
was applied to negotiable instraments in 
Shivji Ram v. Hem Rai (2). I respectfully 
agree. 

As I have shown above the cause ‘of 
action on the principal contract under 
which the drawer is liable as principal 
debtor arose exclusively at Nagpur and 
no part of it arose at Raipur. ‘Therefore, 
the lower Court hid no jurisdiction to try 
this suit. 

The application for revision is allowed, 
The order of the lower Court is set aside 
and the plaint will now be returned by 
the lower Court for presentation to the 
proper Court. Oosts here te be paid by the 
noneapplicant. 

8. Application aWowed. 


(2) 57 P R 1900 (F B.) 
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VETSuUsS 


COMMISSIONER or INCOME-TAX— 
Oppositg PARTY 
Income-taz-—~Assessment—Profits and loss — Assessee 
Mirm entering into partnership with another firm and 
taining losa —Loss must be treated as loss of assessee 
irmand must be allowed in course of assessment, 
ven assuming combined partnership to be illegal— 
Jontract Act (LX of 1872), ss. 239, 253—Firm cannot 
e member of partnership — Such partnership should 
«e deemed to be between partners of two firms—Advances 
«y partner to firm, if a loan. 

The income assessable to tax is the actual income 

sf an individual or of a firm irrespective of the 
—-maanrer in which the income was derived. Legality 

w illegality of transactions culminating in profit or 

oss is therefore foreign to the scope of an enquiry into 

he income of an individual or of a firm for the pur- 
“ ose of taxing the same. [p. 818, col. 1.] 

Where an assessee firm entered into a valid partner- 

ahip with another firm and tho assessee firm invested 
ts funds in that partnership and-sustained loss, the 
Bios must be treated as the loss suffered by. the 
assesses firm and must be allowed in the course of 
assossment. But, even if it be assumed that the 
Barger partnership was iliegal, the assessee firmis 
«entitled to have the loss suifered by it in the larger 
| adeno taken into account in computing its 
income for the year in question. The mereillegality 
of the agreement relating to the larger partnership 
«cannot entitle the income-tax department to ignore 
the fact that the assessee firm did, as a matter of 
fact, suffer loss in the transaction in question. The 
question of the legality or illegality of transactions 
entered into by a firin is totally irrelevant in caleulat- 
ing the net profits or the loss incurred by ‘the firm in 
a particular year. [ibid.] 

tis manifest from the provision of s. 239, Contract 
Act, that the partnership can be the outcome only of a 
combination of persons and itis well settled that a 
‘firm is not a person, is not a legal entity nor a juristic 
persona to be taken cognizance of as such by the law, 
such asan idol or corporation is; but isa mere 
Collective name for the individuals who are members 
of a partnership. Therefore a firm as such cannot 
be a member of a partnership. ‘|p. 846, col. 2.] 

{Oase-law relied on.] 

Ordinarily, the business of a partnership is trans- 
acted by the managing partner in the name of the 
firm and contracts on behalf of the partnership are 
usually for brevity’s sake entered into in the name 
of the tirm. Nevertheless, every partner of the firm 
is inthe eye oflawa party to the business and to 
the contragt entered into inthe name of the firm. 
Whatever is done in the name of the firm is in fact 
and in substance done by and on hehalf of the part- 
ners ofthe firm. A firm not being a legal entity is 
incapable of entering into a cuntract and a contract 
entered into in the name of a firm must, therefore, 
unless there be cogent reasons to the contrary, be 
regarded as a contract entered into by the partners. 
Afirm name isa mere alias for the collective names 
ofthe partners, [p. 647, col. L] 

[Case-law relied on.] ' 
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Where a contract of partnership is entered between 
two firms, the larger partnership is as a matterof 
fact betweenthe partners of the two firmsand such 
partnership is, therefore, valid in law, 

Advances made to a firm by one of its partners 


canno; be regardedas a loan advanced to the 
rm, 


Misc. Oase reference submitted by Com- 
missioner of lncome-tax, Central and Unit- 
os aaa Lucknow, dated June 25, 
1938. 7 

Messrs. N. P. Asthana, S. K. Dar and 5. 
N. Sæh, for the Appellant. ; 

Mr. Ram Prasad Verma, for the Opposite 
Party. 

Iqbal Ahmad, J.—This is a reference 
under s. 66 (3), Income Tax Act (Act XI 
of 1922), by the Commissioner of Income- 
tax in accordance with the order of this 
Oourt passed on an application filed by 
firm Ohandrika Prasad Ram Swarup here- 
inafter refered to as thé assessee tirm and 
the questions of law that fall to be decided 

å ether the partnershi twe i 
Prosad Ram Swarup ad Bulaqi Das jangane 


a valid partnership in law in view of the pro- 
visions of the Partnership Act of 1932. _ 

(2) Whether the assessee firm in its corporate 
capacity being in point of fact a partner in another 
firm and having as such invested its funds in such 
partnership and having sustained losses by reason 
of such partnership, such losses cannot in law be 
treated as the losses suffered in the course of busi- 
ness by the assessee-firm, and whether such losses 
cannot be allowed in the course of assessment, 

(3) Whether the sum of Rs, 51,000 Interest paid 
to Bihari Lal Rami’ Charan in the ‘previous ‘year’ 
can, in law and in view of the assessees account 
books, be taken into consideration in the agsesg- 
ment year.” . : 

itis agreed on all hands tbat the present 
case is governed not by the provisions of 
the Partnership Act of 1932.-but by the 
Contract Act and refereace to the Partnere 
ship Act in question No. (1) is, therefore, 
erroneous. ‘I'he factis that led to the 
reference are as follows: Ths assessee 
firm curries on cloth business in the city of 
Cawnpore and its partners are: l 

Extent of share 


(1) Messrs. Bekari Lal Ram Charan 7-16. . 
(2) Uhandrika Prasad Ram Swarup 4-18. ` 
(3) Mullan Dalal . 4-16. 
(4) Mutsaddi Lal . 1-16, 


It is stated in the reference that the 
first paitner, Messrs. Behari Lal Ram 
Charan, is a firm and is the principal 
financier of the ussessee firm. The assesseg 
firm is a partner and owns a six anna share 
in another firm known as Bulagi Das 
Ramgopal, which firm also carries on 
cloth business. In response to a notice 
issued by the Incomeetax Officer the as- 
sessce firm submitted a return for the 
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assessment year 1933-34 showing a loss of 
Rs. 24,208-4-0. It is not disputed that the 
firm Bulaqi Das Ramgopal incurred heavy 
losses and the proportionate loss debited 
to the asseasee firm in the accounting year 
(previous year, was Rs. 48,546. The assessee 
firm, however, made profits in the cloth 
business carried on by it with result that 
the total loss incurred by the assessee firm 
in the accounting year was Ks. 24,203-4-0. 
In computing its income fcr the year under 
_ consideration the assessee firm claimed 
exemption frcm liability to pay income- 
tax with regpect to certain items. The 
Income-tax Officer, . however, disallowed 
items amounting to Rs. 6,994, and further 
relying on the decision of this Court in 
Jat Dayal Madan Gopal of Benares, In 1e 
(1) declined to take into account the lss 
incurred by the assessee firm in the busi- 
ness of Bulaqi Das Ramgopsl on the 
ground that a firm cannct legally be a 
partner in another firm. In tle result the 
Tncome-tax Officer made tke assessment on 
an income of Rs. 31,331. The assessee firm 
appealed to the Assistant Ccmmissioner of 
Inécme-tax who, with a sight mcdification, 
which .is immaterial’ for the decision of 
the present reference, sustained tne assess: 
‘ment .made by thé Income-tax Officer. 
In appeal before the Assistant Oommis- 
“sioner the assessee “firm put forward an 
‘argument in the alternative claiming allow- 
ance for a further sum: of lis. 51,090, on the 
‘allegation that this amount was paid by 
it to one of its partners, viz. to the firm 
. Messrs. Behari Lal Ram Charan, on 
account of interest on the advances made 
to the assessee firm. It was stated before 
the Assistant Commissioner of Inccme-tax 
that. this item of interest was not claimed 
` in the course of assessment before the 
Income-tax Officer, as interest paid to 
Behari Lal Ram Oharan in previous ye&rs 
was not allowed on the grcund that advances 
made by a partner cannct be treated as a 
loan to the firm, and it was contended 
that, ifas a matter of law one firm can- 
not be a partner with nother firm, Messrs. 
Behari Lal Ram Charan being a firm caL- 
not be legally keld to be a partner of 
the assessee firm, and as such, the interest 
paid to Behazi Lal Rem Onaran by the 
assessee firm chovld be taken into account 
in making the assessment. The argu- 
ment fcr certain 1easons, which it is 
unnecessary to state, was rejected by the 
Assistant Commissioner. 


(1) 54 A 846; 143 Ind, Cas. 390; A IR 1933 All. 77 
(1982) A L J $99; Ind, Rul, (1933) All, 239, | 


Thereafter two applications, one for revie’ 
under s. 33 and the other for statement œ 
case to the High Court under s. 66 (2 
Income Tax Act, were made by th 
assessee firm to the Commissioner c 
Inc me-tax who rejected both the applis 
cations. Tken, on May 4, 1936, the assesse 
firm applied to this Court under s. 66 (3m 
of the Act praying that the Commissione 
be called upon to state the case. Thi. 
application was allowed by this Oourt with 
the result that the present reference ha. 
been made by the Income-tax Commissioner 
Mass of Oase-law has clustered round ques 
tion No. (1) referred to this Court. “Part 
nership” is defined by s. 239, Ocntract Act 


“the relation which subsists between persons wh: 
have agreed to combine their property, labour o 
skill in some business, and to share the profit 
thereof between them;” 


and itis further provided by that sectior 
that “persons who have entered into part 
nership with one another are called collec 
tively a firm.” It is manifest from thit 
provision that the partnership can ‘be the 
outcome.only of a combination of persons 
and it is well-settled that a firm is not + 
person, is not a legal entity nor a juristic 
persona $0 be taken cognizance of as such 
by the law, such as an idol or corporation 
is; butis a mere collective name for the 
individuals who are members of a partner 
ship: vide Brojo Lal Saha v. Budh Nath 
Pyari Lal & Co. (2), Janki Nath v. Dho 
kar Mall. Kedar Bux (3) and Ram Das: 
v. Ram Babu (4). ‘lo the same effect are 
the decisions in England: vide per Lora 
Justice James In re Sawers Ex parte Blain 
(5), atp. 533, and per.Lord Justice Farwelli 
in Saaler v. Whiteman (6;, at p. 869. As æ 
firm is not a ‘person nor a legal entity,’ it 
has been held in a number of cases tnat a 
firm as such cannot be a member of a part: 
enrship: tide Basanti Bibi v. Babulat 
Podder (7), In re Jai Dayal Madan Gopal 
of Benares (1), Parbhu Lal Pearey Lal v. 
Income-tax Commissioner, U. P. (8), Narain- 
das Lachhmandas v. Dina Nath (9), Hak- 


u 55 C 551; 105 Ind. Oas 549; A I R 1928 Cal. 
(3) AIR 1935 Pat. 376; 156 Ind, Oas. 200; 16P L T 
£97; 7 R P 698. 

(4) A 1 R 1936 Pat. 194; 158 Ind. Cas. 25;16 P L T 
649; 5 R P 170; 1 B R 844. $ 
RË 11879) 12 Ch. D 522 at p 833; 41 L T 46; 28 W 

334. 

(6) (1910) 1K B 868 as p 869. 

(7) (19380) A L J 1517;121 Ind. Cas, 19; A I R 1931 
All. 225; Ind, Rul. (1930) All. 451. 

(8) (1935) A L J 554; 157 Ind. Cas, 116; A I R 1935 
All, 523; 1935 A L R 698; 8R A 101, 

(9) A IR 1935 All, 767; 158 Ind. Oas. 43; (1935) A L 


J 938; 1935 A L R928;,8 R A 275, 
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maji-Meghaji- v. Punnaji-Devichand (10), 
Seodoyal Khemka v. Joharmull Manmull 
(11), Ram Singh v. Ramchand Tirth Ram 
(12) and Kanhaiya Lal v, Devi Dayal-Brij 
Lal (13). i 

But although a firm as such cannot enter 
into a contract of partnership, because it is 
not a legal entity, there is nothing in law 
to bar the individual members of a firm 
from entering into partnership with other 
individuals or with the partners of another 
firm. Ordinarily, the business of a partner- 
ship is transacted by the managing partner 
in the name of the firm and contracts on 
behalf of the partnership are usually for 
brevity’s sake entered into in ihe name of 
the firm, Nevertheless, every partner of the 
firm is in the eye of law a party to the 
business and to the contract entered into in 
the name of the firm. The reason for this 
is, as pcinted out in Seodoyal Khemka v, 
Joharmull Manmull (11), that “a firm 
name, in truth. is merely a description 
of the individuals who compose the firm, 
It is that, and it is nothing more.” What- 
ever is dene in the name of the firm isin fact 
and in substance done by and on behalf of 
the partners‘of the firm. A firm not being 
a legal entity is incapable of entering into 
a contract and acontract entered into in 
the name of a firm must, therefore, unless 
there be cogent.reasons tothe contrary, be 


regarded as a contract entered into by the - 


partners. A firm name is a mere alias for 
the collectiva ħames of the partners, and 
ag such, a coniract entered into in the name 
of a firm is really a contract entered into by 
all the partners thereof. To this efect is 
the decision of this Court in Firm Brij 
Kishore Ram Sarup v. Sheo Charan Lal(14}. 
It was observed in that case that though a 
. firm as such cannot enter into partnership 
with other individuals, 
. “at the same time, it must be held that a firm is 
only an association of persons who have no corpo- 
rate capacity and that ifa partnership is in fact 
entered iato and if all the partners of the firm are 
consenting parties tothe agreement of partnership 
ot are represented by a duly authorized person 
when the contract of partmership is concluded be- 
tween the firm and others or subsequently ratify 
it, a partnership will come into existence, though 
it will not be regarded as a partnership of which 
(10) A I R 1988 Bom. 453; 178 Ind. Oas. 419; 40 Eom. 
L R 99511 R B 165, 
aoas O 549; 75 Ind, Cas. 81; AIR 1924 Oal. 


(12) A IR 1936 Lah, 78; 157 Ind. Cas, 1118; 37 PL 
R 663; 8 R L 173, 
ae AIR 1936 Lah. 514; 167 Ind. Cas, 759,9 RL 


(44) AI R 1938 All, 69; 173 Ind. Oas. 853I L R 
asa ) All 100; (1937) A L J 1328; 10 R A 503; 1938 A 
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a firm as such is a partner. Such a partnership 
will have for its members all the partners of the 
partner firm and the others.” 


To the same effect is the decision of the 
Calcutta High Court in Kader Bux Omer 
Hyat v, Bukt Behari (15). It was held in 
that case that a partnership described ag 
between a firm and other individuals is 
not illegal as in fact sucha partnership 
is: between the members of the firm, 
collectively or distributively, as the case 
may he, and those individuals, In the 
present case it is not disputed that a con- 
tract of partnership was entered into be- 
tween the assessee firm and the, frm of 
Bulaqi Das Ramgopal and I shall assume 
that this contract was entered intd in the 
name of the two firms. Nevertheless, I can- 
not hold that the partnership was illegal, 
The two firms, as such, could not have 
entered into a valid agreement of partner- 
ship, but the partners of the tivo firms 
were competent to agree to a larger part- 
nership coming into existence. We know 
that the larger partnership did materialize 
and did transact business. Law leans in 
favour of validating and rot invalidating 
an accomplished act and, as the names of 
the two firms were merely descriptive of 
the names of the partners of: those firms, 
it must be held that the larger. partnership 
was as a matter of fact between the part- 
ners of the two firms. At least one partuer 
of each firm must have been a party to the 
agreement to bring into existence the larger 
partnership and that partner ofeach firm 
must be deemed to have acted as agent of 
the remaining partners of the particular. 
firm and not as agent of the particular firm 
which had no legal entity. The partnership 
reférred to in question No. (1) was there- 
fore a parinersbip between the partners of 
the assessee firm and the partners of Bulaqi 
Pas Ramgopal and. was valid in law.’ | 
shall, therefore, answer question No. (1) in 
the affirmative. 

The second question referred to this 
Court to my pind presents no difficulty. If 
the parinership between the assesses firm 
and tirm Bulaqi Das Ramgopal was valid 
as l have held, and the assessee firm iL- 
vested its funds in that partnership and 
sustained loss, the loss must be treated ag 
the loss suffered by the assessee frm and 
must be allowed in the eourse of agsess- 
ment. But, evenifit be assumed that the 
larger parinership was illegal, the assessee 
firm, in my judgment, is entitled to have 


(15) 36 O W N 489; 140 Ind. Oas. 750; AI R 19 
Cal. 768; Ind, Rul. (1933) Cal, 33, 3 
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the loss suffered by it in the larger part- 
nerskip taken into account in computing 
ite income for the year in question. It is 
not denied that the assessee firm iavested 
its funds in tle larger partnership and 
there was huge loss in the business of that 
partnership. The mere illegality of the 
agreement relating to the larger partner- 
ship cannot entitle the income-tax depart- 
ment to ignore the fact that the assessee 
firm did, asa matter of fact, suffer loss in 
the transaction’ in question. Tne question 
of the legality or illegality of transactions 
entered into bya firm is totally irrelevant 
in calculating the net profits or the loss 
incurred by the firm in a particular year. 
- For example, if the assessee firm had entered 
into a wagering contract which resulted in 
huge loss, it would not have been open to 
the Income-tax Department to decline to 
take that loss into account simply because 
the contract by way of wager was void in 
law. The income Assessable to tax is the 
actual income of an individual or of a firm 
irrespective of the manner in which the 
income: was derived. Legality or illegality 
of transactions ctilminating in protit or loss 
is, therefore, foreign to the scope of an 
enquiry into the income of an individual or 
of a firm, for the purpose of taxing the 
same. Ishall therefore answer the second 
questiou in the negative. In the view that 
I have-taken as regards question No. (1) it 
must be held that the partners of Bebari 
‘Lal Ram Charan and not that firm as suca 
‘were the partners of the assessee firm and 
the advances made to the assessee firm can- 
not therefore be regarded as loan advanced 
to the assessee firm. The answer to -ques- 
tion No. (3) must therefore be ia the 
tive. 

F 'RIISÓP, J.—I agree with my brother 
iqbal Ahmad that the answer to the first 
question should be in the affirmative, to the 
second in the negative in the sense that 
the losses mentioned can be treated as 
lossés suffered in the course of business by 
the ‘assessee firm and the answer to the 
third question in the negative. It has always 
_ been held that a fitm as such cannot enter 

into partnership with another firm, but the 
reasons have been that a firm is not a legal 
entity or a juristic person. ‘here can be 
‘no doubt that this view of the law is right, 
but all logical results must follow. ‘he 
‘term ‘firm’ is only a convenient name for 
the- individual partners acting under their 
contract of partnership in pursuance of 
their object’ to carry on an enterprise or 
business. The firm as such in the ‘sense of 


a legal entity cannot enter into any‘con- 
tract or incur any liability because in that 
sense it does not exist. The partners bind 
themselves jointly and severally, and in the 
ordinary way, each partner is assumed to 
be the agent of the others for the purpose 
of carrying on the business, Under the pro- 
visions of the Income Tar Act, the terms 
‘firm’, ‘partner’ and ‘partnership’ have the 
same meaning as under the Contract Act 
(or now under the Partnership Act). When: 
the Income-tax Authorities are permitted: 
to tax the income of a firm, they are per-. 
mitted to tax the partners in the firm: 
jointly and severally on the profits accru- 
ing to the drm in the course of its business, 
When a firm enters into partnership with 
another firm or with individuals, it does 
not enter into partnership asa legal entity 
or juristic person, but there is nothing to 
prevent the members of the firm from 
entering jointly into such a contract just as’ 
they are allowed to enter into any other 
contract. 4 

` Ia order to explain the position, it is 
convenient to consider a concrete case. Say 
trat, B and C enter into a contract of 
partnership to carry on a business for the 
purchase and sale of cotton. Say that they 
agree that they will contribute to the funds 
of the firm in the proportion of 3, 2 and 1 
and that they will distribute profits and 
be responsible for'losseg in the same pro- 
p:rtion. Say that they decide that it would 
be advantageous for them: in some parti- 
cular town to carry on their business in 
partnership with two other people D and 
E. . Say they decide that they will con- 
tribute to this new firm from the funds 
which they have jointly invested in their 
own partnership and say that the agree- 
ment entered into by them with D and E 
is that they will jointly receive one-third of 
the profits of the new firm and that ‘Dand 
E will each receive one-third of the profits. 
‘There is no legal bar to such an agreement. 
Tha result would be that one-third of the 
profits of the new firm would goto A, B and 
C jointly and according to the terms of 
the original contract between A, B and C 
those profits would be divided between 
them in the proportion of 3, 2 and 1; 
Under thelaw of partnership, all property 
acquired out of the partnership assets 
becomes part -of these assets. There can 
be no doubt then thatthe profits in the new 
firm would be part of the assets of the ori- 
ginal frm of which A, B and C are 
Partners, because those profits would accrue 
from the investment of the partnership 
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sets of the original firm, In the same 
ay, if any losses were incurred in the 
sw ärm for which A, B andC were joiatly 
id severally Hable, those losses would 
3 the losses of the original partnership 
«cause they would be ineurred in the 
vurse of business carried on by the 
miginal partnership. Although’ it is true 
1at a firm cannot enter into a partneship 
‘ith another firm or with individuals as 
legal entity or juristic person it is 
ot correct to say ihata firm in the sense 
«i which that term is used in the Contract 
ct and Partnership Act cannot enter into 
«nother partnership. 


In the case with which we are dealing 
me assessee firm, i. e., the individual part- 
ers in that firm, entered into a larger 
sartnership in pursuance of their business 
8 a firm and consequeatly any losses for 
wvhich they were responsible in the larger 
wartnership were part of the losses of their 
«rm that term teing understood in the 
ense in which it is used in the Contract 
mot, the Partnership Act and consequently 
he Income Tax Act. The assessee firm were 
herefore entitled to set off the lesses ins 
«urred by them in the larger partnership 
mgainst the profits accruing to them from 
«ther business which they conducted. I 
«m also inclined tu agree with my brother 
aqbal Ahmad that losses actually incurred 
must be set off against profits even if they 
are incurred in pursuance of activities 
«which are illegal. The Income-tax Authc- 
mities would presumably not have refrained 
Krom assessing a tax on the profits of the 
Marger firm if such had accrued on the 
prone that the partnership was illegal. 
or would they have refused to take into 
«consideration any profits accruing to the 
assessee firm from the business conducted 
by that larger partnership. If profits are 
to be assessed, losses cannot, in fairness, 
be ignored. 


:Bajpal, J~The facts giving rise to this 
reference by the learned Uommissioner of 
Income-tax, Central and United Provinces, 
are stated at length in the judgment of 
Iqbal Ahmad, J. and itis not necessary for 
me to recapitulate them. Three questions 
have betn referred tous and they were so 
referred because of a direction given. by 
this Court. {tis clear from the statement 
ofthe case that the assessee tirm Chard- 
rika Prasad Kam Sarup consists of four 
Partners and also owned as a firma six- 
anna share in another firm known. as 


Bulaqi Das Ramgopal, and the first question - 
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which we have got to decide is: 

‘(L) Whether the partnership between Ohandrika 
Prasad Ram Sarup and Bulaqi Das Ramgopal waes 
a valid partnership in law in view of the provisions 
of the Partnership Act of 1932 ?" 


On a discussion of the facts of the case 
it became clear that the reference to the 
Partnership Act of 1932 was inaccurate as 
transactions with which we are con- 
cerned in the present case took place before 
the Partnership Act of 1932, and the Act 
with which we have to deal is the Gontract 
Act of 1872. There are, however, no provi- 
sions of the Partnership Act of 1932 which 
would bring about any material change in 
the answer which, I taink, ought to be 
given ‘in this connection. It has been held 
ina number of cases that a firm as such is 


. nota person ora legal entity and therefore 


a firm as such cannot enter into a partner- 
ship with another firm as such: see 
Basaati Bibi v. Babulal Podder (7), In re 
Jai Dayal Madan Gopal of Benares (|), 
Parbhu Lal Pearey Lal v. Income-tax Com- 
missioner, U. P. (8) Naraindas Lachh- 
mandas v. Dina Nath \9), Hakmaji Meghaji 
v. Punnaji Devichand (10), Seodayal 
Khemka v. Joharmull .Manmull (11), Ram 
Singh v. Ram Chand Tirath Ram (12) and 
Kanhaiya Lal v. Devi Dayal-Brij Lal (13). 
The words “firm,” “partner” and “partner+ 
ship” have the same meanings so far as the 
Income Tax Act is concerned, as they have 
in the Contract Act [s. 2 (6-A), Income Tax ` 
Act]. Section 239, Contract Act, says that ` 
‘partnership’ is the- relation which subsists: bet- - 
ween persons who have agreed to combine their pro- ' 


perty, labour, or skill in some business, and to share ' 
the profits thereof between them,” 


and “persons who have entered iato pärt- ' 
nership with one another are called col- , 
lectively a ‘tirm’.” A firm therefore is a 
collective name for persons who have agreed 
to combine their property, labour or skill 
in’some business and to share the profits 
betweén them. Aslong as the number of 
such persons does not exceed the limit 
that may be gjven in any enactment, there , 
is nothing illegal in a number of persons 
entering into a partnership, and if this col- 
lective group of persons agrees to combine 
its property, labour or skill with some other 
collective group of persons, who bad prior 
to this fresn agreement agreed to combine. 
their property, labour or skill, then there 
is nothing in any law which says that this 
fresh agreement is illegal. The fresh. 
agreement will be considered to be an 
agreement between the persons constituting, 
the first group and the persons constituting 
the second group and, as such, the new 
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relationship cannot be called invalid or 
illegal, A partnership will thus come into 
existence, though it will not be regarded 
asa partnership between the two firms as 
such. Whatever may be the status of a 
firm in law, it is clear that the Income-tax 
Department treats it as a unit for purposes 
of assessment (see the definition of 
“assessee” in the Act and s.3 of the Act), 
and the department should not therefore 
be permitted tosay that no fresh assessee 
comes into existence when two firms or the 
members constituting the two firms enter 
into an agreement, simply because the law 
says that a firm as such cannot enter into 
a partnership with another firm as such. 
My.answer therefore to the first question 
isin the affirmative. I now’come to the 
second question. I have already held that 
the partnership between the assessee firm 
and the firm of Bulaqi Das Ramgopal was 
not necessarily illegal, and it is common 
ground that the assessee firm invested 
scme of its funds in the partnership with 
Bulaqi Das Ramgopal and sustained some 
losses in.the year, the income of which has 
got to. be- ascertained for the purposes of 
assessmeht. The question is whether such 
losses can in law be treated as the losses 
suffered in the course of business by the 
assegsee firm and whether such losses can 
be allowed in the course of assessment. 
Sulaiman, O. J. in In re Jai Dayal Macan 
Gopal of Benares(1), observed at p. 852* : 

a ANG .....tho Money belonged to the Benares 
firm and was invested by the Benares firm as such 
and profits on the amount had been received back 
by ‘the Benares firm, the capital continues to belong 
to the Benares firm and the income earned thereon 
is the property of the Benares firm, although the 


Bénares firm cannot in the eye of the law have the 
status of a partner in the other firms." 


-In that case a certain firm of Benares had 
entered into partnership with scme other 
firms and the learned Chief Justice was af 
the opinion that the income earned by the 
Benares firm in such a partnership couid 
be a part of its own income, and it is clear 
that if the Benares firm hed sustained 
certain losses, the decision would have been 
that the losses could be the losses of the 
Benares firm. 


losses that have been sustained by the 
assessee firm by reason of its partnership 
with the firm Bulagi Das Ramgopal are 
losses suffered by the assessee in the course 
of- business and such losses ought to be 
allowed in the course of assessment. As the 
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I agree with the view taken ' 
by Sulaiman, O, J in that case, and I am- 
of tLe opinion that in the present case the’ 


isd i 
second question is whether such losses» 
cannot be treated as ihe losses suffered in 
the course of business by the assessee firm 
and whether such losses cannot be allowed 
in the course of assessment, my answer to 
the second question is in the negative. It 
is conceded by the assessee firm that, if the 
answer to the second question be in the 
negative, the answer to the third question 
should be in the negative and this is not 
disputed by the department. Under the 
circumstances it is not necessary to discuss 
the third question at length, and Lagree 
that the third question should be answered 
in the negative. 

By the Court.—The answer to the first 
question referred to this Court is in the 
affirmative and the answer to the second 
question is in the negative in the sense 
that the losses mentioned should be treated 
as losses suffered in the course of business 
by the assessee firm. The answer to the 
third question is in the negative. As the 
answer to two of the questions is in favour 
of the assessee firm and the answer tothe 
third question is in favour of the departe 
ment we direct that the depirtment pay to 
the assessee firm ¢/3rds (twe-thirds) ¿£ the 
costs incurred by it in this Court. The 
department will bear its own cesis. -We 
may note that the Counsel for the depart- 
ment had to appear in this Court on five 
days in connection with this case. This 
fact may be taken into consideration by the 
department in assessing his fees, 


D. A Answer accordingly. 
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CALCUTTA HIGH COURT 
Criminal Revision No. 1112 of 1938 
January 6, 1939 
BARTLEY AND HENDERSON, JJ. 
JUNG BAHADUR MISIR AND OTHERS 
AcOUsED—-PETITIONERS 
versus 


MAHAUDEO SHAW AND ANOTHEB—OpPPOBITE 


PARTY Act V of 1898), 6.106 
Criminal Procedure Code (Act V o 8. 
—Convietion under a. 452, Penal Code (Act XLV of 
1860)—Order under s. 106, 4f should follow, 

An order under s. 106, Oriminal Procedure Code, 
does not follow a conviction under s. 452, Papal Code, 
unless the facts of a particular case justifies such 
order. . 

Messrs. Carden Noad and Bireswar 
Chatterjee, for the Petitioners. 

Mr, Anil Chandra Roy Choudhury, for the - 
Orown. a Í 

Bartley, J.—This Rule was issued upon 
the District Magistrate of Howrah and on 
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he petitioners to show cause why the con- 
ssvictions of the petitioners and sentences 
assed on them under s, 452, Indian Penal 
ode, and an order made. under s. 105, 
riminal Procedure Code, should not .be 
met aside. Mr. Noad for the petitioners does 
mact now seriously challenge the conviction 
munder s. 452. His point is that the order 
mander s. 106 should be set aside. It would 
mappear that in the lower Court the peti- 
MMioners were convicted of rioting. The 
<order under s. 106 was passed upon a 
mbetition made by the Court Sub-Inspector 
requesting that if the petitioners were con- 
victed of rioting, they should be bound 
‘down under s. 106. In the Court of Appeal 
the c-nviction under s. 147 was set aside. 
The learned Judge, however, held that an 
order unders, 106 might follow a conviction 
under e, 452 and added that in his opinion. 
the present case was an appropriate one for 
making such an order. The learned Judge. 
has, | however, demolished the ground upon 
which the Court of first instance passed the 
original order, that _js to say, the conviction 
or rioting, and has given. no reason why 
‘once: that conviction has been abolished, any 
such order should be’ made- ie 


:We may als) say that as at present advised. 


wes are not entirely. satisfied as to the cor- 
Tectness -of the view taken by the-learned 
Judge when he states that an order under 
8. 106 might follow a conviction under 
8. 452. In any event we hold that the. 
present case is not onein which any such 
order could be justified. In the result, the’ 
order made against the petitioners under. 
8.106, Criminal Procedure Code, is set aside. 
and the Rule made absolute to that extent. 


| Henderson, J.—I agree. 
Dp Rule partly made absolute. 





BOMBAY HIGH COURT 
First Appeal No. 279 of 1937 
November 22, 1938 
j LOKUR, J. 
LAKSHMIBAI MADHUSUDAN: PATIL— 
PLAINTIFF —APPELLANT f 


versus 
SHANTARAM NARAYAN PATIL anp 
OTHERS—-UUFEN DANTS— KESPONDENTS 

Hindu Law—-Maintenance—Widow—Decree for 
maintenance giving option to widow to recover 
amount by sale of immovable property charged or 
‘belonging to joint family — Whether can execute 
decree by sale of movable property. 

A Hindu widow obtained a decree for maintenance, 
The decree provided that in case of default, it would 
be at her option to recover the amount either’by sale 
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of the immovable property charged with the amount 
or from immovable property of the joint family : 

Held, that she could not seek any other remedy 
and could not execute the decree by sale of movable 
property. Srinivasa Ayyar v. Lakshmi Ammal (1), 
explained. 


F. A. from the decision of the Firat 
Class Sub-Judge, Thana, in Darkhast 
No. 168 of 1937. 

Messrs. B.S Kalelkar and V. H. Kamat, 
for the Appellant. 

. Messrs S. A. Desai and V. N. Chhatra- 
pati, for the Respondents. 

Judgment.—The appellant obtained a 
compromise decree against her husband's 
brothers in Suit No. 290 of 1932 which 
provided that she should be paid Rs. 2,100 
in lump for arrears of maintenance and the 
right of residence up to November 30, 1933, 
and for the costs of the suit, and that she 
should be paid future maintenance at the 
rate of Rs. 50 pər month from December 
1, 1933. A charge in respect of the amount 
due to her was kept on certain immovable 
property described in the decree. The 
decree provided : 

“If the defendants fail to pay at the proper time 
the amounts which they have to pay to the plain- 
tiff, the plaintiff is to recover and do recover the’ 
same, through Oourt from the immovable 'pro-" 


perty of the joint family or from the said charged 
property according to her choice.” 


A sum of Rs. 514-3-0 having fallen due 
under the decree, the appellant presented 
this darkhast to recover it by the attach- 
ment and sale of the respondents’ movable 
property. The executing Court dismissed , 
the darkhast on the ground that. the appel- 
lant must first proceed against the property, 
moaning thereby the charged property. «It 
is now contended that the decree being a 
money decree, the appellant’s right to re: 
cover the decretal amount out of the assets 
of the joint family is not curtailed by the 
fact that a charge is placed on specific 
immovable properties of the family. In 
support of this contention reliance is placed 
on the ruling in Srinivisa Ayyar v. Lakshmi 
Ammal (1). [no that case the decree for 
maintenance obtained by a Hindu widow 
against her husband’s co-parceners direct- 
ed the defendants to pay the plaintiff 
maintenance at a certainrate out of the 
assets of their joint family aud charged 
some specific items of property with the ` 
maintenance awarded. It was held that, ' 
as the decree provided concurrent remedies, 
the plaintiff could, in execution of her - 
decree, attach the assets of the joint family 


d) 56 M 343; 140 Ind. Oas. 403; A I R 1933 
Mad. 33; 63 ML J 813;36 LW 714; (1982) M W 
N 1200; Ind. Rul, (1933) Mad. 7. 
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other thin the charged property before 
exhausting her remedies against the 
charged property. The decision was based 
on the wording of the decree itself, which 
conferred upon the widow concurrent reme- 
dies at her choice and it was held that she 
could take advantage of either of those 
remed'es. In the same way the decree 
under execution also has specifically pro- 
vided the remedies open to the appellant 
in case of default on tne part of the respcn- 
dents. It gives her an option to recover the 
amount due either by having the charged 
property sold or out of other immovable 
Properties of the joint family. The decree 
was passed on a compromise and the parties 
apparently agreed that the amount due 
under the decree should be recovered only 
out of immovable properties, though one of 
those properties was charged specifically. 
When the decree itself specifies what 
remedy the decree-holder is to pursue in 
case of default on the part of the judgment- 
debtor, it is not open to her to seek some 
other remedy which is not given to her by 
the decree. The decree being mereiy a 
money decree, it is open to the decree- 
holder to recover her dues out of the assets 
of the joint family; but as her remedy is 
restricted specifically by the decree itself, 
Ido not thinkthe appéllant can seek any 
other remedy and execute the decree for 
the recovery of her dues by the sale of 
movable properties. On these grounds I 
confirm the oruer passed by the executing 
Court and dismiss the appeal with costs. 


D. Appeal dismissed. 
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Appeals Nos. 190 and 222 of 1934, 
April 11, 1938 
Nasim ALI AND HENDERSON, JJ. 
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HARI PADA MUKHERJI AND OTHERS 
— RBSPONDENTS 

Hindu Law—Alienation—Widow—Essentials for 
validating alienation—Onus of proving necessity— 
Consent of reversioner not inducing alienee to 
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is on plaintifj—Absence of evidence on both sides 
—Suit te MO Dea —Recitals—They by them- 
selves do not prove facts contatied in document— 
Costs— Principle of awarding costs. . : 

Ordinarily Por Pe alienation by a Hindu widow 
to be valid, the consent of the whole body of per- 
sons constituting the next reversioner should “be 
obtained, though there may be cases in which 
special circumstances may render the strict en- 
forcement of this rule impossible. However, mere 
consent by the reversioners does not validate 
the alienation bythe widow under the Hindu Law. 
It is settled law that to be valid as against the 
reversioners orto affect their reversionary right, 
an alienation effected by Hindu widow can be. 
supported only by proof aliunde that such aliena- 
tion was made for valid and legal necessity and 
onus of establishing such necessity rests heavily 
on the person who claims the benefit of the 
transaction with a Hindu widow. If, however, the 
necessity is not proved aliunde, and the alienee 
does not prove enquiry on his part or honest 
belief in the necessity, the consent of the. rever- 
sioners affords a presumptive proof, which if not 
rebutted by contrary proof, will validate the trans-. 
action. The value of the consent, however, is to be 
measured by reference to all the circumstances of 
the case. Hari Kishen v. Kashi Pershad Singh 
Q), Ranga Swami Goundan v. Nachtappa Goun 
dan (4), Bajrangi Singh v. Manokarnika Baksh Sing 
(5) and Vinayak v. Govind (6), followed. |p. 855, col. z] 

Where a reversioner by a letter gives consent 
to the alienations by the widow, upon her re- 
presentation that she is involved into debts and 
the widow represents to the alienee that reversioner 
had given his consent to the alienation, but 
there ıs no avidence to show that the letter was 
actually shown to the alienee and that such re- 
presentation induced the alienee to purchase bs 
property from the widow or to pay the Consideration 
which, as a matter of fact, was never paid, aad 
the alienee was aware of the legal state o 
affairs, the reversioner is not estopped from chal- 
lenging the alienation of the widow. : 

Where a widow makes a representation to the 
revergioner that she is invelved in debts and the 
reversioner believing the representation to be true: 
and in pursuance of æ letter of consent to 
alienation given by him atteste two documents 
knowing full well that they were the sale-deeds 
of property executed by the widow, and the 
evidence does not show that at that time he had 
the least suspicion that the representations were 
false and that the debts had no existence, but it 
shows that he was not aware of the real facts 
and was, therefore, not aware of his right to avoid 
the alienation, the principle of ratiucation or 
election is not atiracted to the case and he is not 
estopped from challenging the alienation. Ranga 
Swami Goundan v. Nachiappa Goundan (4) and 
Bejoy Gopal Mukerjee v. Krishna Mahishi Debi(8), 
distinguished, oe 

Lf = certain smount is claimed by the plaintiff 
as mesne profits on the footing that that amount 
the defendant could getfrom the property with due 
diligence, the onusis upon the plaintiff to prove 
what amount the defendant could have got from 
this property with due diligence, but where both 
the ‘parties adduce no evidence, 1b 16 impossible for 
the Vourt to determine the amount of mesne profits 
and the claim for mesne pıofits must, therefore, fail 
for want of evidence, Kamakka v. Nagesam (9), 
relied’on. |p. 858, col. 1.) 

The-récitais in a degd of 
themsslves be relied upon for 


transfer cannot by 
the purpose of 
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proving the facts contained therein. Banga Chandra 


Dhur Biswas v. Jagat Kishore Acharjya iT), fol- 
lowed. 


As regards the costs, the Bccepted principle is 
that costs shall follow the event unless the BUC- 
cessful party is guilty of misconduct or there is 
other good cause or exceptional circumstance for 
depriving him of it. [p. 858, col, 2,] 


As. from the original decrees of the 
Third Additional District Judge,- 24- 
Parganas at Alipore, dated July 25, 1934. 

Dr. S. C. Basak and Messrs, Nanda Gopal 
Banerjee (in No. 190), A. N. Bose, Gour 
Mohan Dutta and Gopondra Krishna 
Banerjee (in No. 222), for the Appel- 
lants, 

Messrs. A. N. Bose, Sarat Chandra Roy 
Chowdhury, Santosh Kumar Basu, Gour 
Mohan Datta, Hemendra Nath Chatterji 
and Prakash Chandra Pakrashi (in No. 
190) and Messrs. Sarat Chandra Roy 
Chowdhury, Santosh Kumar Basu, Nanda 
¡Gopal Banerjee, Hemendra Nath Chatterji 
“and Prakash Pakrashi (in No, 222), for 
the Respondents. 


Nasim, Ali, J—One Khagendra Nath 
Mukherjee, a Hindu, governed by the 
Dayabhaga School of Hindu Law, was the 
owner of premises Nos.3 and 12, Mal Road, 
Dum-Dum, which are the subject-matter of 
dispute in these two appeals. He was also 
the owner of certain other properties. He 
died leaving him surviving a widow Bidhu 
Mukhi Debi, who will be referred to as 
“the widow’ and a daughter Hem Lata 
Debi. Hem Lata died during the life-time 
-of her mother leaving three daughters 
‘Nantu Bala, Abir Bala and Amiya Bala. 
Nantu Bala was married to one Haripada 
Mukherjee therein called “defendant™, 
Harendra Nath Mukherjee, Harihar Mu- 
kherjee, and Amarendra Nath Mukherjee 
are the three grandsons (son's sons) of the 
brother of Khagendra. They are the 
reversionary heirs of Khagendra and will 
be hereafter referred to as the reversionere. 
On April 16, 1921, the widow executed a 
kobala (Ex, 1) in favour of Haripada 
purporting to sell premises No 3 Mal Road 
to him for a consideration of Rs. 7,000, 
On April 25, 1921, the widow executed another 
‘kobala (Ex. l-a) in favour of Haripada 
Ppurpor‘ing to sell premises No. 12, Mal 
- Road, fer a consideration of Rs. 5,000. 

On Marea 1, 1930, Haribar and Amarendra 
instituted a suit in the Court of the Subordi- 
nate Judge of 24-Parganas for a declaration 
that the said two kobalas were not binding 
on them impleading tbe widow, Haripada 
and Harendra as defendants in the suit. 
They alleged inter alia (a) that the monthly 
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income of the estate left by Khagendra was 
at least Re. 500 and that after meeting all 
the necessary expenses of the widow 
tLere was always a sufficient surplus; (b) 
that Harendra was their step-brother and 
that they were on bad terms with him; 
(e) that Harendra on account of this bad 


feeling induced the widow to sell the 
disputed properties; (d; that the meces- 
sities mentioned in two kobalas for the 


sale of the disputed properties were 
fictitious ; (e) that before the sale of premises 
No. 12, Mal Road, the widow in collusion 
with Harendra secured the signature of 
Harihar on a letter full of false statements; 
(f; that at that time the widow informed 
Haribar that out of the sale proceeds of 
premises No. 12, only Rs. 1,090 would be 
paid towards the satisfaction of adebt and 
the balance would be invested in G. P. 
Notes; (g) that the widow at that time did not 
disclose that she was going to sell the 
premises No. 3, Mal Road also; h) that there 
was no legal nécessity for sale of the two 
houses. The widow filed a written state- 
ment on April 24, 1930. Her defence was 
that she was not induced by Harendra to 
sell the properties, She also alleged that 
Haripada on account of his misunderstand- 
ing with his father was driven out by him 
from the ancestral dwelling house and as 
he had no other place of residence, he 
came to reside with herin her house at 
10, Hem Chandra Street, Kidderpore, and 
that he had been living there with his 
family permanently from 1917 as member 
of her family and that he was looking after 
her estate as her agent. She further stated 
that Haripada induced herto execute the 
saidtwo kobalas by making certain false 


. representations and that the consideration 


money mentioned in the two kobalas did not 
pass at all. : 

° The defence of Haripada, the purchaser, 
to this suit in subs:ance is as follows: 
Premises Nos. 3 and 12, Mal Road, and the 
widow's dwelling house at 10, Hem Cnandra 
Street, were in a very dilapidated condition 
for want of repairs fora long time. The 
Oantonment Authorities at Dum-Dum passed 
‘orders to the effect that unless the two 
houses were properly repaired, they would 
‘be demolished. The two houses at Dum- 
Dum remained vacant for the most part of 
‘the year and the taxes and other dues in 
the Oantonment had to be paid regularly, 
Income from the said two houses after 
Meeting all the expenses was not more 
than Rs. 3,000 or Re, 4,000 per year. The 
widow, therefore, was compelled to have 
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the two houses at Dum-Dum as wellas the 
residential house at Kidderpore repaired 
by .a contractor named Ganesh Chandra 
Chatterjee. The bills of this contractor 
amounted to Rs. 10.0410. Befcre these 
Tepairs the widow had premises No. 3, Mal 
Road, repaired to some extent by another 
contractcr named Upendra Nath Sen. His 
‘bill not having been paid a suit was 
rcught by him against the widow anda 
decree for Rs. 2,250 was obtained by him 
against the widow. He threatened to 
attech the dwelling -house at Kidderpore 
in execution of this decree. The income 
‘of the. properties left by her husband being 
insufficient to pay off these debts, the 
reversioners advised her to sell the disputed 
properties. The reversioners were aware 
rf the existence of the legal necessity and 
gave their consent to the sale of these two 
houses out of their own free will. The 
defendant was induced by their consent 
and conduct to purchase the two houses in 
dispute for valuable consideration. In 
that suit Harendra filed a written state- 
ment denying the allegations made 
against him by the plaintiffs in that suit. 
Iie supported the other allegations of the 


plaintiffs, 
On April 27, 1932, Bidhumukhi died 
during the pendency of this suit. Harihar 


and Amarendra thereafter ccnverted this 
declaratory suit into a suit for possession 
of two thirds share of the disputed properties 
.and for mesne profils, On December 23, 
1932, Harendraraised another suit in the 
Curt cf the Subordinate Judge of Alipore 
impleading tLe purchaser and the other 
two reversioners as defendants for posses- 
sicn of one-third share of tLe disputed 
properties and 
‘attacked the two deeds of sale on the same 
grounds as the plaintiffs in the otber suit. 
.T.e defence of the purchaser in this suit 
‘is the same as in tke other suit. The two 
Suits were heard together and were disposed 
`of by the sane judgment.* The learned 
Subordinate Judge found (1) that Harendra 
gave his ccnsent to the sale of the two 
propertiés in suit cut of his own free will; 
(2) that Amarendra did not at all give his 
consent to the sale of these two houses; 
(3) that Harihar did not give his ccnsent 
to the transfer of premises No. 3, Mal Road; 
(4) that be gave his consent to the transfer 
‘of premises No. 12, Mal Road, on condition 
that Rs. 1,000 cnly cut of the sale proceeds 
would be spent for the satisfaction of t.e 
widow's debt and the balance wonld he 
invested in G, P. Notes for the bcnefit cf the 
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reversioners but this condition was not 
fulfilled; (5) that the purchaser did not 
pay the consideration money for the kobalas 
as mentioned therein, He accordingly 
passed a decree for possession of the two- 
thirds sbare of the two disputed housesim 
favour of Harihar and Amarendra but 
dismissed Harendra’s suit. Hence these 
two appeals—one by Harendra (F. A. No, 
190-34) and the other by the purchaser 
(F. A. No. 229-34). Harihar and Amarendra 
have filed cross-objections. ; 

The points for determination in these 
two appeals are: (1) Whether the rever- 
sioners gave their consent to the sale of tke 
two houses in dispute; if sc, whether they 
are thereby precluded under the Hindw 
Law from recovering pcssessicn to the dis- 
puted houses from the defendant; (2) whether 
there was legal necessity for the aliena- 
tion of the two houses in suit; (3) 
whether the claim of the reversioners is 
barred by estoppel or the doctrine of elec- 
tion or ratification. The case of the defend- 
ant is that all the three reversioners gave: 
their consent tothe alienation of the two 
houses in dispute by the widow. (After 
discussing evidence as to consent his Lord- 
ship concluded). I am therefore inclined to 
think that the letter contained statements 
wLich would not support the defendant's 
case about legal necessity and that the 
letter, as evidence of consent, was of no use. 
I therefore hold that Harendra gave bis 
consent to the sale of premises No. 12, Mal 
Road, believing in the represeniaticn of the 
widow that there were certain debts due 


from her which she could not pay off from 


her own income. Amarendra gave no content 
and Harihar’s consent tothe sale of premises 
No. 12 was obtained with representation 
that there was legal necessity to the extent 
of Rs. 1,000 only. In Hari Kishen v. Kashi 
Pershad Singh (1), their Lordships of the 


‘Judicial Committee observed : 


“when a ‘stringent equity,’ to use Lord Hobhouse’s 
expression in the course of the argument in Jiwan 
Singh v. Misri Lal (2), arising out of an alleged 


consent by the reversioners is sought to be enforced 


against them, such consent must be established by 
positive evidence that upon an intelligent under- 
standing ofthe nature of the dealings they concur- 
red in binding their interest; and that such con- 
sent should not be inferred from ambiguus acts or 
be supported by dubious oral testimony.” : 

‘Ihe next question for consideration is 
whether under the Hindu Law t.e consent 


of the reversioners to the alienation by the 
(1) 421 A 64; 27Ind, Cas. 674; AI R 1914P0 
90; 420 876; 17 MLT 115; 190 W N 370; 134 
LJ 223,2L W 219; 210 LJ 925; 28 M LJ 565; 
17 Bom. LR 426; (1915) M WN 511 (P O.) 
(2) 18 A 146; 23 I A 1;6 Sar. 675 (P O.) 
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widow precludes them from challenging the 
<alienations. The only text on the subject 
is the text of Narode which is in these 
erms : 

“When the husband is deceased, the husband's 
kins are the guardian of his sonless wife. In the 
disposal and care of the property as well as in the 
matter of maintenance they have full power. But 
ifthe husband's family be extinct or contains no 
male or be helpless or there be no sapinda of his, 
then the kins of her own parents are the guardian 
of the widow; Golap Ohandra Sarkar Sastri’s 
Hindu Law, Edn. 7, p. 805." f 

The expression ‘husband's kins’ in this 
text has been judicially interpreted to mean 
“all those who are likely to be interested in 
disputing the transaction": see Lukhee 
Dabea v. Gokool Chunder (3), at p. 228 and 
Ranga Swami Goundan v. Nachiappa 
Goundan (4) : 

“Ordinarily the consent of the whole body of 
persons constituting the next reversioner should 
be obtained, though there may be cases in which 
special circumstances may render the strict enforce- 
ment of this rule impossible: Bajrangi Singh v. 
Manokarnika Baksh Singh (5), at p 16." 

The next questicn is what is the mean- 
ing of the expression “they have full power” 
in Narode’s text? D esit mean that their 
consent would validate the alienation even 
if there be no legal necessity? In Rangu 
Swami Goundan v. Nachiappa .Goundan 
(4), Lord Danedin observed : 

“The consent of the reversioner was looked on as 
affording evidence that the alienation was under 
circumstances which rendered it lawful and valid. 
But if the matter be considered on principle, it 
seems clear that this must be the true view. For 
first if mere consent as such of the reversioner 
could validate alienation, then the rule as to total 
surrender would be an idle rule, and secondly, mere 
consent could only validate on theory that the 
reversioner together with the widow represented the 
whole estate. But that is impossible unless the re- 
versioner has a vested interest, whereas it is settled 
that he has only a spes successionis." 


Tam therefore of opinion that mere con- 
sent by the reversioners does not validate 
the alienation by the widow under the 
Hindu Law. The next point for considera- 
tion is whether there was legal necessity 
for the alienation of the disputed proper- 
ties. It is settled law that tobe valid as 
against the reversioners or to affect their 
reversionary right an alienation offec'ed by 
Hindu widow can be supported cnly by 
proof ajiunde that such alienation was 
mde for valid and legal necessity and onus 

(3) 13 MI A 209, at p 228: 12 W R 47; 3 Beng. L R57; 
2 Suther 275; 2 Sar. 518(P 0). 

(4) 46 I A 72; 50 Ind. Cag. 498; A I R 1918 PO 
196; 42 M 523; 36ML J 493; 17 A L J 536; 290 
T J 539; 21 Bom, LR 610; 36M LT 5;23 CW N 
7171, 1919) M W N 62,10 L W 105 (P O.) 

© 30 A 1 35 I Al,at p. 16; 11007178; 5 
A LJ1(P 0} ` 
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of establishing such necessity rests heavily 
on the person who claims the benefit of the 
transaction with a Hindu widow—Hari 
Kishen v. Kashi Pershad Singh (1). Tf, 
however,, the necessity is not proved aliunde, 
and tht alienee does not prove enquiry on 
his part or honest belief in the necessity, 
the consent of the reversioners affords a 
presumptive proof which if not rebutted by 
contrary proof will validate the transaction: 
Ranga Swami Goundan v. Nachiappa Goun- 
dan (4). The value of the consent, however, 
is to be measured by reference to all the 
circumstances of the case: Vinayak v. 
Govind (6): 

In the present case defendant relies on 
the consent of the reversioners as well as 
on other evidence to support the alienations 
in his favour on the ground of legal neces- 
sity. All the reversioners, however, did not 
give their cmsent to the alienation in 
favour of the defendant. Harendra no doubt 
gave his cunsent. Buthe did sə as he was 
informed by the widow that she wus 
invo'ved in debts, The evidence in this casa 
shows that he had great regard and esteem 
for the widow. although Harendra gave 
his consent, he could not induce Harihar 
and Amarendra to give their consent, Hari- 
har gave his consent tothe sale of oneof 
the houses as he was told by the widow 
that there was legal necessity tothe extent 
of Rs. 1,000 only. Amarendra did not give 
his consent at all. This is tha nature of 
the consent of the reversioners in the 
present case. I will now proceed to deal 
with the other evidence relating to legal 
necessity. 


In the two deeds of sale, Exs. 1 and l-a, 
the legal necessities mentioned are: (a) a 
decree obtained by one Upendra Nath sen 
against the widow for Rs 2,250; (b) A debt 
of Rs. 10,010 due to a contractor Ganesh 
Chandra Chatterjee on the widow. Tuere 
is no dispute that Upendra Sen obtained a 
decree for Rs. 2,250 against the widow. lb 
is also not difputed tuat ib was a conssnt 
decree and Rs. 403 was payable by the end 
of Chaitra 1327 B. S., that is April 14, 1921. 
Itis also not disputed that a cneque of 
-Ra 403 was paid to the decrez-holder Upan- 
dra on April 9, 1921, in parc paym:nt of 
this decree. Upendra received this chsque 
through the defendant (Ex. E). Is is not 
disputed by the plaiatıfs that the c2eq 16 
was the ch:que of the defendant. The re- 
versioners, hawever, allege that the widow 
-paid the defendant the valas of this cieq 16 


(6) 25 B 129;2 Bom. L R820, 
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in cash before he gave the-chéque to the 
decree-holder. The defendant denied this 
in his evidence. But P. W. No. 4, Lalit 
Mohan Basu, who was admittedly an officer 
of the widow at the time, in cross-examina- 
tion, stated that the widow piid the defend- 
ant the amount covered by the cheque in 
cash on the very day the defendant made 
over the cheque to the decree-holder. I 
believe this evidence of P. W. No. 4 and 
hold thatthe defendant received the value 
- of his cheque in cash from the widow before 
_ payment to the decree-hclder. 
It is stated in Ex. l-a that Rs. 1,597 was 
. paid by the-defendant to the widow on 
April 12, 1921, for satisfying the balance 
‘of Upendra’s decree. The only evidence on 
this point is of the defendant himself. The 
decree of Upendra was not satisfied till 
August 22,1922 (Ex. 5). It has been prov- 
ed by very satisfactory evidence that the 
widow paid this amount out of a sum of 
money received by her from one of her 
` tenants. There is no evidence that at the 
-time when Rs. 1,597 is alleged to have been 
paid by the defendant to the widow to show 
that the decree-holder was pressing the 
widow for payment of the balanceof the 
decretal amount, The decree-hclder did not 
execute his decree for the realization of 
the balance till May 17, 1922. If this 
amount was really necessary for satisfying 
the decree, why did not the defendant pay 
it direct tothe decree-holder aud get the 
decree satisfied ? Again if the amount was 
actually received by the widow, why did 
she not satisfy the decree at once ? I there- 
fore hold that the defendant did not pay 
Rs. 1,597 tothe widow as alleged by him 
and that the widow satisfied the decree of 
Upendra from the income of her properties. 
I now cometo the debt alleged to have 
been due from the widow to tha contractor 
Ganesh Chandra Chatterjee. It is stated 
that the widow was compelled by the Dum- 
Dum Cantonment Authorities to have the 
disputed houses repaired and that the resi- 
dential house at Kidderp.re was about to 
fall into ruins for want of repairs. It is 
also stated in this document that the widow 
‘was compelled to have the said houses 
„repaired by the contractor Ganesh Ohan- 
dra, that she became indebted to that con- 
tractor for Rs. 10,040 and that she was 
unable to pay off this debt from the income 
- of Ler properties. The recitals in a deed of 
-transfer cannot by themselves be relied 
-upon forthe purpose of proving the facts 
conta'ned therein. If such facts are admit- 
ted, the right of reversioner would always 
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be defeated by insertion of carefully pre 
pared details: Banga Chandra Dhur Biswo 
v. Jagat Kishore Acharjya (7). The de 
fendant in his evidence stated that th 
widow was served with a notice by th 
Cantonment Authorities to demolish the tw: 
disputed houses as they were very old. Thi» 
notice has not been produced. The stor 
of notice is not to be found in the deed 
of transfer. Amarendra in his evidene 
denies that expensive repairs were mad» 
in the disputed houses. He also denie 
that Ganesh repaired the houses» 
P. W.No.2 in his evidence stated tha 
the houses at Dum-Dum were tenant 
ed and were not unfit to be let out 
The account books of the year 1919-2( 
support the evidence of this witness. These 
account books show that there were Euro 
pean tenants in these houses at that year 
I therefore disbelieve the defendant's case 
that the two disputed houses in Dum Dum 
were in a dilapidated condition and were 
about to fall into rains for want of re 
pairs. 

Amarendra in his evidence says that the 
residential house at Kidderpore is by the 
side of his house and that extensive repairs 
of this house were never made by the 
widow. His evidence shows that ordinary 
repairs were made from time totime. Ine 
his written statement the defendant alleged™ 
that the residential house in Kidderpore 
was alsoin a very dilapidated condition. 
In his evidence, however, he did not say 
so. The account books Ex, 2-9 show that 
this house was repaired in 1919-20. The 
widow, the defendant and his wife and 
children had been living in this house 
at the time. P. W No. 1 and P. W. 
No. 4, the two officers of the widow at 
that time deny that the house was in 
avery bad condition. I therefore hold that 
the houses at Dam-Dum were not in a 
dilapidated condition as alleged by the 
defendant and that there was no necessity 
for extensive repairs of the residential 
house at that time. It is stated in the 
kobala that Ganesh Ohandra Chatterjee 
repaired all these houses. Amarendra as 
well as P. W. No. 4 deny this. 

In order to prove that Ganesh Chandra 
Chatterjee made the repirs, the defendant 
relies upon: (1) the bille of the contractor, 
Dj/- January 16, 1921, and Exs. D, D-1 and 
D-2; (2) a letter written by Messrs. Khatian 

(7; 4831. A 249; 36 Ind. Cas. 420: AIR 1916P0 
110; 44 O 186; 210 W N 225;20M L T 335; 31M 
L J 563;10 Bur LT 177; (1916) 2 M W N 336; 4 
L W 458 18 Bom. L R868; 14 ALJ 1103; 24 OL 
J 487; LPL W 1 Q,) 
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& Co. on February 15, 1921, to the widow 
demanding payment of Rs. 10,040 for repairs 
of the Dum-Dum houses and the residential 
house Ex. 1; (3) endorsements of the ccn- 
tractor on tle bills Exs. D, D-1 and D-2 
showing that the bills were paid in full on 
March 18, 1921. (His Lordship then discussed 
evidence and concluded). My conclusion 
is that the defendant in fact paid nothing 
to the widow, that the widow was not at all 
indebted to the contractor Ganesh and that 
she did not pay anything to him. The bills 
and the endorsements on them and the letter 
of demand are all fictitious and were brought 
into existence to support the false recitals 
‘in the deeds of sale. I therefore hold 
that there was no legal necessity for the 
sale of the two disputed houses by the 
widow. 

The next point for consideration is 
whether the claim of the reversioners is 
bared by estoppel or the doctrine of election 
or Yratification. Mr. Bose appearing on 
behalf of the defendant conceded that the 
bar of estcppel or the doctrine of election 
or ratification has no application so far 
as the claim of Amarendra is concerned. 
So far as Harihar is concerned, the con- 
tention of Mr. Bose is that Haribar’s claim 
to premises No. 1%, Mal Road, is barred by 
estoppel, as the widow represented to the 
defendant that Harihar had given his 
consent to the sale of this house and that 
relying on this representation tLe defendant 
purchased this house. From the evideace 
of Amarendra it appears that the letter 
containing the consent of Harihar was 
written somelime in March, 1921. It does 
not appear from the evidence thit this 
letter was actually shown by the widow to 
the defendant. There is also no 1eliable 
evidence to show that the letter was written 
by Harihar tothe widow before March 18, 
1921, when the defendant is alleged to have 
paid Rs 10,000 tothe widow. The defen- 
dant paid no mcney to the widow for the 
purchase of the disputed hcuses. The 
questicn of any alteration in his position 
does not therefore arise. The debts mention- 
ed in the kobala are fictitious. The 
defendant was living with the widow and 
was looking after her affairs. He was, there- 
fore,eaware of the real state of affairs. 
Harihar’s claim is, therefore, not barred b 
estoppel. It was conceded by Mr. Bose that 
there was no ratification by Harihar. 

So far as Harendra is concerned, the 
contention of the defendant is that he 
was estopped from challenging the sale 
of premises No. 3, Mal Road, on account 
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of his representation in the letter-Ex, C. 
The representation contained in Bx. O 
amounted to this, that tha widow had 
informed, Harendra that she was involved 
in debts. There is no reliable evidence 
to show that this representation induced 
the defendant to purchase this property 
excepting his own oral testimony. If he 
was really induced to purchase the property 
on account of the representations contained 
in Ex O, one would naturally expect that 
this letter on which so much reliance is now 
being placed by the defendant would be 
entered in the schedule of documents. 
Further asthe defendant was aware of the 
fact that there was no legal necessity and 
did not pay any consideration for the sale, 
Harendra's claim cannot be held to be 
barred by estoppel. 

The next contention of Mr. Bose is that 
if there were no legal necessity, the aliena- 
tions were not void but voidable and Haren- 
dra had the option either to ratify it or to 
repudiate it and as Harendra attested both 
the documents and wrote Hx. O (1) to the 
widow after the execution of the two 
kobalas, it must be taken that he elected 
to ratify the alienations, In Ranga Swami 
Goundan v. Nachiappa Goundan (4) Lord 
Dunedin observed : 

“An alienation by a widow is not a void contract; 
it is only voidable; Bejoy Gopal Mukerjee v. Krishna 
Mahisht Debi .8). Now in all cases of voidable con- 
tracts, there is a general equitable doctrine common 
to all systems that he who has right to complain 
must do so when the right of action is properly open 
to him and he knows the facte. If, therefore, a rever- 
sioner after he became in titulo to recover the estate 
to possession and knew of the alienation, did some- 
thing which showed that he treated the alienation as 
good, he would lose his right of complaint.” 

_. Harendra admittedly attested the two 
documents knowing full well that they 
were the sale deeds of the two houses. The 
attestation of l-a was in pursuance of the 
consent given by him in the letter Ex. C. 
Before the attestation of Ex. 1, Harendra 
did not intimate to the widow in writing 
that he would attest this kobala also, 
After the attestation of Ex. 1, he wrote 
Ex. U (1) stating that he would attest. If 
Harendra's attestation of Exs. 1 and l-a 
be considered in the light of his statements 
in Exs, C and O (1), there cannot be any 
doubt that when he attested these two docu- 
meats he believed the representation of the 
widow that she was involved in debts to be 
true, The evidence does not show that at 
that time he had the least suspicion that 
the representations were false and that the 


(8) 340 329,341 A 87; 5 OLS 33% 110 
424 (P O.) ‘ ' WN 
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_debts had no existence. At the time of the 
attestation or at the time when Harendra 
wrote Ex. U(1), he was not aware of the 
‘real facts and was, therefore, not aware of 
his right to avoid tke alienation. The 
principle of ratification or election there- 
fore is nut attracted to the case of Harendra. 
Harendra and Harihar are, therefore, not 
precluded from claiming their shares of the 
disputed houses either on the ground of 
estoppel or on the principle of election or 
ratification, Harihar and Amarendra have 
filed cross-objections to the decree of the 
trial Judge, as the trial Judge did not give 
‘them a decree for mesne profits and did not 
award any cost to them. 

The trial Judge has held that they are 
not entitled to get any decree for mesne 
profits as they did not adduce any evidence 
to prove the amount of mesne profits pay- 
able to them. The learned Advocate appear- 
ing on their behalf could not satisfy us 
that the learned Judge was wrong. No evi- 
dence was adduced by the plaintiffs to 
show what profits the defendant actually 
received from tke disputed houses after 
the death of the widow. The learned Ad- 
voca‘e on the authority of a decision of the 
Madras. High Court in Ramakka v. Nagesam 
(9), contended trat the defendant being ad- 
mittedly in pcsscssion of the property, tLe 
‘onus was upon bim to show what amount he 
‘actually got from the two houses after the 
death of the widow. In that cage it was heid 
that a person who had a special knowledge 
of certain facts must prove them. Sec» 
tion 106, Evidence Act, sass so. In that 
Case it was also held that if a certain amount 
was claimed by the plaintiff as mesne profits 
on the footing that that amount the defen- 
dant could get from the property with due 
diligence, the onus was upon the plaintiff to 
prove what amount the defendant could, 
have got from this property with due dili- 
gence, It is true that the defendant has 
adduced no evidence to show what amount 
actually he received during tke period of 
his possession. The plaintiffs have also 
adduced no evidence to show what amount 
the defendant could have got from the pro- 
perties. Under the circumstances, it is im- 
possible for the Court to determine the 
amount of mesne profits and the claim for 
mesne profits must, therefore, fail for want 
‘of evidence. The trial Judge was therefore 
right in dismissing the claim for mesne pro- 
fits. The cross-objections, so far as mesne 


` (9) 47 M -800; 92 Ind. Gas. 792; A IR 1995 Mad. 
145; 48M I J'89, 
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profits are concerned, are, therefore, dis- 
missed, 

As regards the costs, the accepted princi- 
Ple is that costs shall follow the event 
unless the successful party is guilty of mis- 
conduct or there is other good cause for 
depriving him of it. No exceptional circum- 
stances have been pointed out bv ‘he trial 
Judge to justify the refusal of costs to 
Harihar and Amarendra. The cross-objec- 
tions so far as they relate to the costs in 
the trial Court are, therefora, allowed. 

The result therefore is that Harendra’s 
appeal (190-34) is allowed. He will get a 
decree for possession in respect of his 1/3rd 
share of the premises Nos. 3 and 12, Mal 
Road, Dum Dum. Harihar and Amirendra 
will get a decree for possession of the re- 
maining 2/3rd share in these two proper- 
ies Their claim for mesne profits is 
dismissed. The appeal of the defendant 
(F. A. No. 222 of 1934) is dismissed. The 
cross-objections of Harihar and Amarendra 
are allowed in part. Harendra, Harihar 
and Amarendra will get their costs in the 
trial Court as well as in this Court. 


- Henderson, J.—!I agree. 
8. Appeal dismissed. 


MADRAS HIGH COURT 
Second Appeal No. 552 of 1933 
May 10, 1938 
BURN AND STIDART, JJ. 
SREEMAN NALLAMOHAKRA 
VARTHULU AND ofagRs—PLaINntirgs— 
APPELLANTS 
versus 
JAMMI TURANGA RAO AND ANOTHER— 
DEFENDAN TS—RESPONDENT 

Oivil Procedure Code (Act V of 1908), 0. XXT, r. 63 
—Suit under, to set aside claim order — Rights of 
parties as on date of attachment or on date of order 
are tobe taken into consideration. 

Ina suit under O. XXI, r. 63, to set aside the claim 
order, it is clear that the rights of the parties on the 
date, of the attachment or onthe date of the order are 
the rights which have to be taken into consideration. 
Consequently, if on these dates plaintiff's adverse 
possession is not complete, he carinot succeed and it is 
immaterial that by the date on which the suit under 
O. XXI, r. 63 is filed, his adverse possession is com- 
plete. Pandiyan Pillai v. Vellayappa Rowther (3), 
followed. Ranganatha Aiyar v. Srinivasa Ayyangar 
(2), explained. . 

8. A. against the decree of the Court of 
the Subcrdinate Judge of Cocoanada in 
Appeal Suit No. 119 of 1931 preferred 
against the decree of the Court of the Dis- 
trict Munsif of Peddapur in Original Suit 


No, 166 of 1930, 
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. Mr. P. V. Rajamannar, for the Appel- 
lants. . 

Messrs, Y. Suryanarayana and B. V. 
Ramanarasu, for the Respondents. 

Burn, J.—This is an appeal from the 
decision , of the learned Subordinate Judge 
of Cocoanada in Appeal No. 199 of 1931. 
The appellant was the plaintiffin O. 9. 
No. 166 of 19800n the file of the District 
Munsif of Peddapuram in which he sued 
under the provisions of O. XXI, r. 63 of 
the Code of Civil Procedure to set aside 
the order madeon a claim petition. The 
facts are comparatively simple. The prc- 
perly concerned in the claim was one- 
half share in two vacant site and a house. 
The appellant thought that he bad pur- 
chased the whole of these properties on 
April 15, 1918, when a saledeed Ex. A 
was executed in his favour by Venkatasubba 
Rao and Ramadoss, the sons of one J. Ohikka- 
rao. In 1921 the respondent filed a small cause 
suit against one Venkataseshagiri Rao who 
was a son of a first cousin of J. Chikkarao, 
and in execution of bis decree, he attached, 
“what he alleged to be the undivided half 
share in these properties belonging to 
Venkataseshagiri R:o. Now it is not dis- 
puted that at the time of the sale in 1918 
Venkataseshagiri Raos branch of the 
family to which he and J. Chikkarao 
-belonged, was entitled to one-half of the 
joint family properties. It is therefcre not 
disputed that on April 15, 1918, the two 
-Bons of J. Chikkarao were not in a position 
to sell to the Appellant any more than the 
one-half share which belonged to their 
branch of the family. The sale-deed Ex. A 
therefore conveyed to the Appellant title to 
one-half share only. The other half share 
which had belonged to Venkataseshagiri 
Rao was attacked by the respondent on 
October 31, 1929. The appellant putin a 
claim petition which was dismissed on 
January 6, 1480. The order of the 
learned District Munsif dismissing thia 
petition in Ex F. On June 23, 1930, the 
plaintiff filed O. S. Ne. 166 of 1930 to ‘set 
aside the claim order and to establish his 
own title. The appellant bases his claim on 
adverse possession as against Venkatasesha- 
giti Rao, the judgment-debtor in the small 
cause suit. It is clear that on the date of 
the attachment October 31, 1929, twelve 
years had not elapsed from the date of the 
sale deed, Ex A.that being the date on 
which it is assumed that the appellant's 
„adverse possession began; twelve years 
had not elapsed on January 6, 1930, when the 
learned District Munsif dismissed the claim 
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petition. But on June 23, 1930, when this 
suit was instituted by the appellant more 
than tweive yearshad elapsed since April 
15, 1918. Now the appellants contention 
is that by reason of this fact his tile by 
adverse possession hag been zompleted. 
The learned Subordinate Judga disagreeing 
‘with the learned Dis‘rict Munsif who tried 
the suit has held that what was to be 
decided was the rights of the parties on 
the date of the attachment, October 31, 
1929, or at the latest cn the date on which 
the claim petition was dismissed. The 
learned Counsel for the appellant has 
referred us to cases Seetharani Redli v. 
Venka Red li (1) and Ranganatha Aiyar 
v. Srinivasa Ayyangar (2). In those 
cases it was held that the attachment of a 
judgment-debtor’s interest in immovable 
property did not stop the running of ad- 
verse possession by the trespasser. The 
learned Subordinate Judge preferred to 
follow the case of Pandiyan Pillai v. 
Vellayappa Rowther (3), which is a very 
similar case to this. It has been suggested 
that we should have this case referred toa 
Full Bench since the decision of this Oourt 
is conflicting. Tae case, however, is a 
It is now nearly nine years 
since the attachment took place and we do 
not think thatthe matter is of sufficient 
difficulty orimportance to ba referred 6) 
a Fall Berch. 

Tne leirned Su ordinate Judge has 
pointed out that if the appellant bad 
filed his suit to set aside tho claim 
order on the day after the clain order 
was passed or on any day before April 
14, 1930, he would have no hope of 
succéss. The learned Subordinate Judge 
thinks that it is impossible for the plaintiff 
by waiting a few months more till June 23, 
1930, to clothe himself with additional rights 
and to compel the rightful owner, namely, 
the judgment-debtor to loose his right to 
the property. We agree with the learned 
SubordinateJudgs in this view; and wa 
agree with him that the decision in 
Ranganatha Aiyar v. Srinivasa Ayyangar 
(2, is not really in conflict with this prin- 
ciple. In a suit like this to set aside the 
claim order, it is clear that the rights of 
the parties on the da.e of the attachment 
or on the date of the order are the rights 
which have to be taken into consideration. 


On January 6, 1930, the appellant, (assuming 
(1) 11M LY 344. i 
(2)49 M L J 656; 80 Ind. Cas. 1037; A I R 1926 Mad 

42; 22 L W 274. 

(3) 33ML J 316; 42 Ind. Oag. 438; AJ R 1918 Mad, 

572; 6 L W 588, 
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him to be in adverse possession . as against 
Venkataseshagiri Rao) had not been in 
possession for twelve years, and therefore 
he had not perfected his title by prescrip- 
tion. Tnerefore, on that date, the real 
owner of the one-half share woich wag 
attached was Venkataseshagiri Rao. The 
effect therefore of the order pissed by the 
learned District Munsifon the claim peti- 
tion was to declare that in so far as 
Venkataseshagir Raos half share was 
concerned, the appellant was holding it 
not on his own behalf but on. behalf of 
the judgment-debtor. To succeed in his 
suit, the appellant was, therefore, bound to 
show that this finding was incorrect. We 
think itis obvious that he cannot do this 
by waiting for five months more and then 
saying that even though be had no title 
in January, te has got a titlein June and 
therefore theclaim order was wrong. In 
this view, we find ourselves in agreement 
with the learned Subordinate Judge and 
we dismiss this appeal with costs. 


N.-D. Appeal dismissed, 
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CALCUTTA HIGH COURT 
Civil Rule No. 1079 of 1938 
November 18, 1938 
Nastu ALI AND Sen, JJ. 
KANJL VALJI—PtaintirF —PETITIONER 
versus 
KALIDAS THAKURSAY~— 

: Opposite Party 

Civil Procedure Code (Act V of 1908), O. XXI, r. 52, 
Proviso, s. 47—Proviso whether bara regular suit— 
Limitation Act (IX of 1908), Sch. I, Arts, 62,120— 
Decree-holder obtaining declaration that no” one 
should be allowed to withdraw amount deposited to 
his credit by judgment-debtor —Another decree-holder 
of same judgment:debtor withdrawing part of deposit 
—Suit by former against latter for recovery of amount 
—Article applicable. h f 

A declaration was obtained by a decree-holder 
that no one should be allowed to withdraw any sum 
out of the decretal amount deposited in the Court to 
his eredit by the: judgment-debtor. Another person 
subsequently alleging to be the holdgr of a decree 
against the same judgment-debtor attached and 
withdrew a part of the deposit. The first decree- 
holder, therefore, broughta suit for the recovery of 
this amount from the second decree-holder : 
` Held, that at the time when the second decree-holder 
withdrew the amount in question, hedid not do so for 
the plaintifi's use. In fact he set up an adverse 
title to the claim of the plaintiff. His case was that 
the money did not belong to the plaintif but to the 
judgment-debtor. Art. 5%, Limitation Act, did not, 
therefore, apply to the suit. The suit was governed by 
Art. 120. 

The proviso to O. XXI, r. 52, Civil Procedure Code, 
simply lays down that if there is any dispute on the 
question of title or property arising between the 
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decree-bolder and any other person, not being a 
judgment-debtor, claiming to be interested in the 
property attached by virtue of any assignment, 
attachment or otherwise, that dispute is to be 
determined by the Court in whose oustody the money 
is. That Proviso does not ber a regular suit. Any 
decision in sucha proceeding between the decree- 
holder andthethird person would not be a decision 
mode 47, and therefore a regular suit would not be 
arred. 


C. Rule from the judgment and decree 
of the Third Court of Additional District 
Judge, 24-Parganas at Alipur, dated April 
11, 1933. - N 

Dr. Radhabenode Pal, Messrs. Hiralal 
Chakravarti and Rabindranath Bhattachar- 
jee, for the Petitioner. 

Mr. Ramendra Mohan Majumdar, for the 
Opposite Party. 

Order.—The facts which give rise to 
this Rule are as follows: A firm styled 
Surja Singh Raghunath Singh gota decree 
against the B. N. Ry. Oompany in the 
Oourt of the Fourth Subordinate Judge 
of Alipur in Money Suit No. 63 of 1926 
for about Rs. 2,500. The judgment-debtor 
company deposited the smount in Court, 
One Narasingh Das Agarwalla obtained a 
decree against the Firm Surja Singh Raghu- 
nath Singh for money and attached a 
portion of the money deposited to the credit 
of the said firm by B.N. Ry. Company. 
Thereafter both Surja Singh Raghunath 
Singh and Nerasingh Das Agarwalla 
applied for withdrawal of the money de- 
posited. Thereupon the petitioner in this 
Court brought a suit in the Court of the 
Second Munsif at Alipur (which was after- 
wards transferred to the first Court of the 
Munsif of that place) against Surja Singh 
Ragbunath Singh and Narasingh Das Agar- 
walla for a declaration of his title to the 
of tha money 
deposited by B. N. Ry. Company to the 
credit of Surja Singh Raghunath Singh. 
This suit was decreed against Surja Singh 
Raghunath Singh but dismissed against 
Narasingh Das Agarwalla. Thereafter the 
latter withdrew Rs. 1,100 from the money 
lying in deposit in the Court leaving a 
sum of about Rs. 1,400 in Oourt. Another 
firm of the name of Rabi Singh Deep Singh 
alleging to be the decree-holder of the 
Firm Surja Singh Raghunath Singh brought 
a suit in the Oourt of the Fourth Sub- 
ordinate Judge against Surja Singh 
Raghunath Singh, the present petitioner, 
and Narasingh Das Agarwalla for a de- 
claration that the decree obtained by the 
petitioner was collusive and fraudulent and 
that the said decree. did not, in any way, 
affect his right to get the decree obtained 
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by him satisfied out of the money deposited 
by B. N. Ry. Company This suit was 
ultimately dismissed, The petitioner filed 
an applicati.n in money suit No. 63 of 
1926 in the Fourth Oourt cf the Subordi- 
nate Judge after he obtained the decree 
against Surja Singh Raghunath Singh 
praying that noone shculd be allowed to 
take any sum cut of the money lying in 
deposit to the credit of that suit. The 
opposite party in the present Rule alleging 
to be the decree-holder creditor of Surja 
Singh Raghunath Singh attached and 
withdrew is. 161 which was then lying 
in deposit, alter the petitioner's right to 
the money deposited was declared. There- 
after the present petitioner raised the 
present suitin the Court of the First Muneif 
at Alipur for recovery of this amount from 
the opposite party. 


The learned Munsif who tried this suit 
held that the opposite party wrongly 
withdrew the amount from the Court 
and he was bound to refund it to the 
petitioner. He also held that the petitioner's 
suit was not barred by limitation. He 
accordingly decreed the suit. The opposite 
party appealed to the lower Appellate Court. 
-The learned Additional District Judge who 
heard the appeal agreed with the trial 
Court that the defendant opposite parly 
had no title to the money which he with- 
drew from Cvurt. He, however, held that 
the suit of the petitioner was barred by 
limitaticn, as it was not filed within three 
years from the date cf the withdrawal of 
the money. He acccrdingly dismissed the 
suit. The plaintiff thereupon obtained tte 
present Rule. The only point urged by Dr. 
Pal on behalf of the petitioner is that the 
learned Additional District Judge was 
wrong in holding that the plaintiff's suit 
was governed by Art. 62, Limitation Act. 
This contention is well founded. Article 62 
applies to a suit for money payable by 
the defendant to the pluintiff for money 
received by the defendant for the plaintiff's 
use. The factsin this case clearly indicate 
that at the time when the defendant 
withdrew the amount in question, ke did 
not doeso for the piaintift’s use. In fact 
he set up an adverse title tothe claim of 
the plaintif. His case was that the money 
did not belong to the plaintiff petitioner 
but to the Firm Surja Singh Raghunath 
Singh. I am therefore clearly of opinion 
that Art. 62 dces not apply to this suit. 
This view is supported: by the observation 
of their Lordships of the Judicial Committee 
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in Gooroo Das Pyine v. Ram Narain Shaoo 
(1) and also by a decision of this Court in 
Anantram. Bhattacharjee v. Hem Chandra 
Kar (2). The suit, in my opinion, is governed 
by Art. 120, Limitation Act. 

Mr. Majumdar appearing on behalf of 
the opposite party made an attempt to 
support the decree of the lower Appellate 
Court on the ground that this suit was not 
maintainable in the Court of the Munsif at 
Alipur in view of the provisions contained 
in the proviso to O. XXI, r. 52, Givil 
Procedure Code. I am unable to accept 
this contention of Mr. Majumdar. That 
proviso simply lays down that if there is 
any dispute on the question of title or 
property arising between the decree: holder 
aid any other person, not being a judgment- 
debtor, claiming to be interested in the 
pr perty attached by viriue of any assign- 
ment, attachment or otherwise, that dispute 
is to be determined by the Conrt in whose 
custody the money is. That proviso does 
not bar a regular suit. Any decision in 
such a proceeding between the. decree- 
holder and the third person would not be 
a decision under s. 47, Oivil Procedura 
Code, and therefore a regular suit would 
not be barred. It appears from the pleadings 
of the parties in this svit as well as in the 
issues that the defendant raised the question 
about the validity of the declaratory decres 
which the plaintiff-petitioner obtained 
against the Firm Surja Singh Raghunath 
Tnere was a finding by the trial 
Oourt that that decree was a valid decree 
and that at the time when this money 
was attached by the defendant, tne original 
decree-holder, that is the Firm Surja Singh 
Raghunath Singh had no title to this 
muney. There was au appeal by the defen- 
dant to the lower Appellate Court. .In 
the memorandum of this appeal this decree 
was not challenged asa collusive decree, 
Under the circumstances it can be fairly 
presumed that the defendant abandoned hg 
plea that he decree obtained by the 
plaintiff petitioner was not a valid ard 
binding decree on the judgment-debtor. 
The Courts below were, therefore, right in 
holding that the defendant wrongfully 
withdrew the amount in question from the 
executing Court. The result therefore is 
that this Rule is made absolute, the judg- 
ment and decree of the Additional District 
Judge dismissing the petitioner's suit are 
set aside, and those of the trial Court are 


(1) 10 © 860; 11 I A 59; 4 Sar. 548 (P O). 
(2) 50 0 475; 72 Ind. Cas, 1041; AI R 1923 Cal, 
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‚restored, with costs in this Court as well as 
in the lower Appellate Court. The hearing- 
fee in this Oourt is assessed at two gold 
mohurs. 

B Rule made absolute. 





MADRAS HIGH COURT 
Second Appeal No. 591 of 1937 
: April 7, 1938 
- VENKATASUBBA RAO AND ABDUR RAHMAN, JJ. 
SIVANMALAI GOUNDAN-—PLAINTIFE 
—APPELLANT 
versus 
ARUNACHALA GOUNDAN AND OTAERS— 
Derenpants Nos. 2 To 11— RESPONDENTS 
_ Guardians and Wards Act (VIII of 1890), ss. 29, 30 
—Prohibition under 8. 29 incorporated in order of 
appointment of guardian — Assignment of mortgage 
by guardian, whether voidable or void—Minor— 
Transfer by guardian — Minor, if can repudiate it 
without filing suit under Art. 44, Limitation Act (IX 
of 1908). : 

When the Statute says that the transaction shall be 
voidable, it is difficult to hold that merely because 
the rule is copied in the order of the Court, itcan 
have the effect of producing a different legal result. 
Soevenif the statutory prohibition under s. 29, 
Guardians and Wards Act,isincorporated in the order 
appointing the guardian, assignment of a mortgage 
ta which the minor is entitled, by the guardian is 
nevertheless voidable and not altogether void. 

“bis far from correct to say that a minor cannot 
repudiate a transfer except by filing a suit under 
‘Art; 44, Limitation Act. Muthukymara Chetty v. 
Anthony Udayar (1), relied on. 


_ 5..A. against the decree of the. Court- 
ofthe Subcrdinate Judge cf Coimbatore. in- 


Appeal Suit No. 271 of 1936 preferred 
against the decree of the Oourt of the 
District Munsif of Udamulpet in Original 
Suit No. 675 of 1933. - 
. Mr. N. Sivarama Krishna Iyer, for the 
-Appellant. - 

| Messere.. M. Krishna Bharathi, T. K. Sue 
bramania Pillai, .M. Chockalingam and 
S.Marugesa Mudaliar, for the Respon? 


dents. , 
.Venkatasubba Rao, J —The suit has 
been brcught by the assignee of a mortgage 
bond. The assignment was made by the guar- 
dian appointed under the Guardians and 
Wards Act of the mincr who became entitled 
to the mortgage. The question raiced in the 
appeal is whether the assignment is void 
or voidable. Section 29 of the Act, which im- 
-poses a limitation on the powers of a guardian 
of the property enacts inter alia that he 
shall not transfer any immovable property 
of. his ward without the previous sanclicn 
ofthe Court. Then s.30 goes on to say 
that a disposal by the guardian in contra- 
Yention of this provision is voidable “at 
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the instance of any other person affected 
thereby”. This secticn renders the tran- 
saction voidable and not void ah initio. 
Does the fact that the statutory prohibition 
has been incorporated in the order appoint- 
ing the guardian, clothe the probibition 
witb a quality which it does not otherwise 
possess? In other words, is the lower Ap- 
Pellate Court right in holding that 
though the statute says that the transac- 
tion shall bevoidable, it is nevertheless 
void as what has been infringed is the 
prohibition specially imposed by the order? 
‘the order must be taken to have done 
nothing more than embody the rule laid 
down in the section for, thatis the most 
effective way of bringing the rule to the 
notice of the guardian. When the Statute 
says that the transaction shall be voidable, 
it is difficult to hold that merely because 
the rule is copied in the order of the Court, 
it can have the effect of producing a differ-’ 
ent legal result. We must, therefore, hold 
differing from the ‘lower Court, that the 
transaction is voidable and not void, : 

But d_esthis advance the plaintiff's cage?. 
It is unnecessary to decide whether the 
words ofs.30 quoted above coniemplaie 
the avoiding of the transaction by a person 
other thanthe minor. There are certain 
matters which have since transpired, of 
which we think we are ‘bound to take 
notice; the ward in question has attained 
majority and has avoided the transaction 
in the most unequitable way; he has re- 
pudiated his guardian's act and has filed 
a suit himself for the recovery of the mort«: 


. gage money. Article 44 of the Limitation’ 


Act provides that a suit to set ‘aside a 
transfer of this sort by a ward who has’ 
attained majority, should be brought within 
a certain period. If the ward should allow 
this period to elapse without bringing 
the suit, what would be the legal conses. 
quence ? Taking the present case, would’ 
the plaintiff acquire, after tha expiry of the - 
period mentioned, an indefeasible right to 
the mortgage in virtue of s. 28 of the 
Limitation Aci? In the circumstances that 
have happened, this question does not arise ' 
for decision here, that the transaction has 
been repudiated is beyond controversy. 
It is far from correct to say that a “minor 
cannot repudiate a transfer except by 
filing a suitunder Art. 44: Trevelhan on 
Minors, 5th Edn. p. 202; Muthukumara Chetty 
v. Anthony Udayar (1), at p. 877. 1t will be 
noticed that the statute makes the transaction 


(1) 38 M 867 at p 877; 24 Ind. Cas. 120;15M LT 361; 
29M L J 617. | i 
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‘oidable, it being unnecessary to enquire 
whether it was beneficial to the minor or 
20t. , 
What then is the position ? here are 
mk wo suits filed to enforce the mortgage, one 
by the assignee, 4. e. the present action. and 
“the other by the quondum minor. It is 
perfectly clear that boththe suits cannot 
be decreed and it seems to us equally plain 
that the plaintiff cannot ask us to recognise 
his transfer when in fact the minor, at 
whose instance itis voidable, has in fact 
avoided it, Itis said that if the minor's 
estate has been benefited, the benefit must 
be restored to the assignee before the 
transection can be set aside. This is a 
question which arises, if at all, in the suit 
which has since been brought. In this con- 
nection we cannot help remarking that the 
Plaintiff's conduct has been most obstructive. 
In the present action there were two 
attempts made to bring the ward on the 
record, one of them having been after he 
had attained majority Owing to the plaint- 
iff's opposition which we must characterise 
as most unwise, both the attempts failed. 


In the result, the second appeal is dis-. 


missed with the cost of the mortgagors or 
their legal representatives. (One set.} 


N.-D. Appeal dismissed. 


PATNA HIGH COURT 
Appeals Nos. #33 and 542 of 1936 
January 24, 1939 
JAMES AND ROWLAND, JJ. 
DEONANDAN PRASAD SINGH— 

APPELLANT : 


versus 


GIRDHAR PRASAD.—PLAINTIFP AND OTAERS 
— DEFEN DAN'TS—RESPON DENTS - 

Bengal Land Registration Act (VII of 1876), ss. 78, 
81—Contract of lease—Lessee assigning lease— 
Notice by assignee to lessor and tender of rent— 
Lessor's suit, for rent against assignee, tf barred, 
where lessor is not regisiered—Bihar Tenancy Act 
(VIII of 1931), 3. 5(1;, Sch, III, Art. 2 (b)—Usu- 
fructuary mortgagor taking lease from mortgagee— 
Landlora’s suit for arrears of rent-—Provisions 
applicable. 

When the assignee from the legsee, while taking 
the assigament gave notice to the lessor that he was 
henceforth bound by this contract by actually making 
a tender of rent: $ 

Held, that it couldnot be said that the relation- 
ship was not created between the lessor and the 
assignee, for the purposes of s, 81, Bengal Land 
Registration Act, by a written contract to which each 
had become a party. Therefore, the fact that the 
lessor was not registered was no barto his suit for 
recovery of rent. Probodh Ohandra v, Harish 
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Chandra (2) and Surya Kanta v. Ananda Mohan (3) 
relied on, Iswar Chandra v, Kali Charan (1), referred 
to. 

A transaction where a proprietor executes a. 
usufructuary: mortgage and then takes a lease 
from his mortgagee, is to be regarded as essentially | 
one transaction; by such a lease a relationship. 
of landlord and tenant is created between the parties 
to the lease. A suit,therefore, by the lessor for 
arrears of rentis governed bythe Bihar Tenancy . 
Act. Abdullah Khan v. Basharat Hussain (4), Satya 
Niranjan v. Surajubala Debt (5) and Rajniti Pra- 
sad Singh v. Commissioner of Income-taz, B.& 0O. - 
(6), referred to. : 

As. from the appellate decrees of District 
Judge, Monghyr, dated May 13, 1936. ; 

Mr. BO, Devin No. 533) and Mr. S. M. 
Mullick, (in No. 542), for the Appellant, 

Messrs. S. M. Mullick, A. B. N. Sinha 
(in No. 533), Messrs K. Dayal and A. B. N. 
Sinha (in No. 542), for the Kespondents. 


James, J.—On July 16, 1929, the de- 
féndants second party granted a usufructu-. 
ary mortgage to the plaintiff's family and. 
on the same day the mortgagees executed a. 
lease whereby the morigagors became their , 
tenants at an annual rent of Rs, 562-8-9, 
This amount of rent was tha amount which 
in the usufructuary mortgage bond had. 
been. mentioned as interest on the mort- 
gage money, On December 20, 1931, the 
defendants second party by a registered 
document assigned their lease to the defend- 
ants of the first party who gave notice of, 
the assignment to the plaintiff and his. 
family at the same time tendered rent for, 
the years 1337 and 1338 Hs. This tender | 
was refused because the mortgagees claim- , 
ed interest which: was not tendered. Subse- . 
quently, in a partition, the whole. interest in - 


- this mortgage was assigned to the plaintiff . 


who instituted the suit out of which this 
appeal arises claiming arrearsof rent from 
the defendants first party. The Subordi- , 
nate Judge dismissed the suit on the ground 
tHfat the plaintiff was not registered and sọ 
under s. 78, Land Registration Act, he, was ` 
not entitled to recover rent. He also held , 
that the claim for the years 1337 and 1335 
Fs. was barred by limitation. On 
appeal, the District Judge confirmed the , 
finding that the. claim for 1337 and 1335 . 
was barred by limitation under Art. 2, 
Sch, lll, Bihar Tenancy Act ; but he allow- 
ed the plaintiff's claim for the later years 
holding that s. 81, Land Registration Act, 
applied because there was a contract be- 
tween the parties. Both parties have come 
in second appeal from that decision. 

In Second Appeal No. 533 of 1936, the - 
appeal of the defendant, Mr. B. O. ve 
argues that the learned District Judge 
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erred in: holding that tke suit was governed 
by the provisions of s. 81, Land Registra- 
tion Act. Mr. De argues that if the plaintiff 
is-to take advantage of the provisions of 
s. 81, he must show that there was a con- 
tract between himself- and the defendant 
whom he seeks to make liable. He cites the 
decision iti Iswar: Chandra v. Kali Charan 
(1), ‘wherein it was held that the contract 
must be actually between the parties 
to the suit. In Probodh Chandra v. 
Harish Chandra (2) and Surya Kanta 
v. Ananda Mohan, 24 Ind. Cas 866 
(3), it was held to be. sufficient if there 
was a Contract entered into between the 
predecessors of the parties or the successor 
of one of the parties and another original 
party., In the present case, the contract 
was between the plaintiff and the assignors 
of the appellants ; but when the appellants 
took the assignment of the contract and 
gave notice to the plaintiff that they were 
henceforth bound by this contract by actu- 
ally making a tender of rent, it could not 
be ‘said that their relationship was not 
created bya written contract to which each 
have become a party. 

‘On behalf of the appellant in Appeal 
No, 542 of 1936 Mr. S. M. Mullick argues 
that the suit is not a suit for arrears of 
rent but merely for interest on the mort- 
gage money, and that it should therefore 
not be regarded asa suit governed by the 
provisions of the Bihar ‘Fenancy Act but as 
a mere money suit ‘based on a registered 
contract. In Abdullah Khan v. Basharat 
Husain (4), the Privy Council held that. a 
trapsaction of this kind where a-proprietor 
exécutes a usufructuary mortgage and then 
take a lease from his mortgagee is to be 
regarded as essentially one transaction ; 
and from that decision we may infer that 
ifthe plaintiff took possession of the mort- 
gaged property his right to profits would 
be limited to Rs. 562-8-0 annually ; but that 
does not affect the question of whether the 
relationship cf landlord and, tenant has 
been established between the parties. In 
Satya Niranjan v. Surajubala Debi (5), tne 
Ualeutidé High Court, whose decision was 
affirmed-by the Privy Council, observed that 


(1) 270 L J474; 48 Ind. Cas. 726; AI R 1918 Cal, 
ae 
i 9 48 01078; 64 Ind. Cas. 58 A I R 1921 Cal, 
49. 


(3) 24 Ind. Oas. 666: AIR 1914 Cal. 850, 
(4). 85 A 48; 17 Ind. Cas. 737; 40 1 A3l; 17CW 
N 1033; 13M L T182% 1913) MW N 131; 170LS 
312; 15 Bom, L'R 432; 25 M L J 91 PO.) 
~- ©) AIR31930P O 33;127Ind. Cas. 749; 33 0 W 
N 865; 31 LW 118;-Ind, Rul, -(1930) P O 365 (PO). 
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a lease executed for tle purpose of collect- 
ing rent was not excluded from the operi, 


‘tion of the Transfer of Property Act by 


8.117 of that Act. Mr. Mullick suggests 
that this would necessarily imply that such 
a lease was not affected by the Bengal 


. Tenancy Act; but although a thika lease - 


may be governed by the provisions of the 
Transfer of Property Act, this lease creates 
a tenure as defined by s. 5:1), Bihar Ten- 
ancy Act and a suit by lessor for arrears 
of rent is governed by the provisions of the 
Tenancy Act. Io Kajniti Prasad Singh v. 
Commissioner of Income-'ax, B. & O. (6), 
a Special -Bench of this Court held that 
in a transaction such as that which took - 
place on July 16, 1929, the rent recoverable 
by the mortgagee wasto be regarded not 
as agricultural income within the meaning 
of the Income Tax Act but as interest on 
the money advanced. The question of she- 
th-r the mo.tgagees in the present case 
might or might not be liable to pay income- 
tax on the rent realized under their lease 
of July 16, 1929, does not here arise ; but 
whether they are liable to pay income-tax 
or not, it is clear that for purposes of the 
present suit they are the landlords of the 
tenure and the contesting defendants are 
tenure-holders as described ins. 5, Bihar 
Tenancy Act. The suit is framed as a suit 
for arrears of rent. Tcere is no suggestion 
in the plaint that the plaintiff is suing for 
anything but arrearsof rent from a de- 
faulting teaure-holder; and. the learned 
District Judge rightly regarded the defend- 
ant tenure holder as tenant of the plaintiff 
und the suit as a suit governed by the pro- 
visions of the Bihar Tenancy Act. Under 
ss. 29 and 3, Limitation: Act, we have to 
read into the Schedule of that Act, Art. 2, 
Sch. ILI, Bihar Tenancy Act, and in applying 
the law of limitation, s. 29, Limitation Act, 
excludes the application of any other article 
contained in the:schedule of that Act. The 
leatned District Judge therefore held right- 
ly thatthe claim for 1337 and 1338 was 
barred by limitation. I would affirm the- 
decree of the District Judge and dismiss . 
each of these appeals with costs. 


Rowland, J.—I agree. 


D. ; Appeals dismissed. 


16-11 P LT 669; 123 Ind. Oas. 617; A I R 1930 
Pat. 33; 9 Pat. 194; Ind. Rul. (1930) Pat. 315:(S. B.) 
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CALCUTTA HIGH COURT 
Appeal No. 165 of 1937 
vecember 16, 1938 
R. O. Mrrrer ann KHUNDKAR, JJ. 
GURMUKH RAI GHANASYAMDAS, Fig 
— DEOREE-BOLDER—ÅPPELLANT 

. versus 
E. F. LAWSON, MANAGER, 
MORONGIBAGAN TEA ESTATE 


AND OTHERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 145, 
O0. XXI, r. 48, O. XXI-A (Cal.jr, 3—Surety—Who 
ia—S.145, when applies—Atiachment under O. XXI, 
r. 43-Attiaching officer using discretion under 
0. XXI-A, r. 3 and leaving goods with custodian 
—Obligation of custodian is accessory—If, how- 
ever, after attachment Court directs attaching 
officer to deliver goods to particular custodian 
upon hie furnishing bond, liability of custodian is 
not accessory and heis not surety within meaning 
of s. 145—Bond—Construction—Goods attached deliver- 
ed to custodian on Court order onhis furnishing 
bond to produce them when required—Custodidn 
binding himself to pay compensation on failure to 
discharge liability—Goods, delivered to persons 
without Court's order under bona fide belief that 
thése persons were entitled to goods—Liability of 
custodian to pay compensation under bond, 
< A surety is one who takes upon ‘himself, and 
guarantees the performance of an obligation which 
rests primarily upon another. His obligation ig 
an accessory one ({p. 867, col. 1.) i 
~ Section 145, Civil Procedure Code, has no applica- 
tion unless the person sought to be proceeded 
against has taken upon himself the liability of 
another, it need not be the liability of either the 
judgment-debtor of the decree-holder but it may 
be the liability of an officer of the Court charged 
with-the, conduct.ofthe execution proceedings. It 
is, however, essential that he undertakes to diè- 
charge another's obligations. |#bid.}] | | |. 
` Attachment of movables has*to be made under 
0. XXI; r. 43, Oivil Procedure Oode. The goods. 
have to be actually seized by the officer of- tha 
Court to whom the writ has been given. As soon 
ashe - seizes the goods, the attachment is complete, 
and at once an obligation’ on that officer is imposed 
by law. This obligation means that he must keep 
it safe and produce it in Court for being made 
available for sale, When the attaching officer. exercjses 
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Veerayya Tata (1), Rajah of Venkatagiri v: Sura 
Krishna (2), Shakir Hussain v. Chandulal (4) and 
Genda Mal v. Sukhdarsan Lal (5), referred to. [pi 
867, col. 2.] ' 

Where the goods attached in execution arè 
delivered to acustodian in pursuancé of an order 
of the Court, for safe custody, on hie executing borid 
undertaking to produce the goods in Court when 
required or to deliver them to judgment-debtor 
if so ordered by the Court and the oustodian 
binds himself to pay compensation on ‘hie failure 
to.discharge the liability under the bond, he is liable 
to pay compensation if without the order of the 
Court, he delivers the goods toothers, even if he 
bona fide believed such others to be entitled to 
‘goods as theirclaim to the goods had been allowed 
in execution proceedings, Genda Mal v. Sukhdar- 
san Lal (9), relied on. 


A. from the’ original order of the Sub- 
Judge, Sibsagar, dated February 27, 1937. 
` Messrs. Heramba Chandra Guha and 
Narendra Nath Banerji, for the Appellant. 

Messrs, Amarendra Nath Basu and Man- 
mathanath Ray (Jr.), for the Respondents.’ 

Judgment—The appellant obtained a 
decree for money for Rs. 7,191 against ‘one 
Mannalal Hanumanbux from this: Court in 
its original jurisdiction on January 11; 
1935. ‘That decree was transferréd to Bib 
sagar for execution, and on -January 28, 
1935, the decree-aolder applied -for. ‘execu- 
tion of the sams in the Court -of the Bubs 
ordinate Judge of the place. . His applica- 
tion for execution was numbered 6 of 1935. 
The mode in which execution was sought 
for was by the attachment and sale of the 
judgment-debtor's movables specified in 
Sch. .Ka and his immovable propérties 
specified in Sch. Kha attached to the áp- 
plication for execution. In this appéal; we 
are concerned with his movables storéed-in a 
shop situated in atea garden, -naiiied the 
Morongi gardens. Those movables: were 
actually attached by an officer. of the Gourt 
on February 1, 1930. Taey were not, boy 


his discretion under r.3of O. XXI-A and leaves sever, removed to the Court house bat-wéare 


the property in thé custodyof a custodian, the 
latter undertakes to perform the duty (i. é, to 
produce -the attached goods in Oourt) which - the 
law had cast upon the Oourt's officer who. had 
attached the goods. The obligation of the custodian 
is accordingly in such a casenot an original but 
én accessory one. But where the attaching officer 
in leaving the goods in the custody of another 
person does not exercise his discretion but -acts 
upon an order of the Oourt directing the goods 
to .be delivered to such a person on his furnishing 
security and the goods are deliveredin pursuance 
of such an order,the normal liability of the attach- 
ing officerto keep safe the attached goods and to. 
produce them in Court is discharged and the res- 
ponsibility is transferred from his shoulders to. 
thet of a custodian and the custodian’s liability 
under the bond canuot accordingly be regarded as 
an accessory ore, In such circumstances’ the gus- 
todian is nota surety ands. 145, Civil Procsdure 
Gode has, therefore, no application. Konimareddiv,. 
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eventually left with E. F. Lawson, - the 
manager of the said tea garden, tne latter 
executing a security bond by waich he 
undertook te produce them in Court when 
required. Tue form and the terms of this’ 
bond will have to be considered in deciding 
the merits of the controversy. 

"To. the bond Lawson added a footnote to- 
the effect that 162 maunds of paddy -found 
in the attached shop.were the property of 
the Tea Estate and 6 maunds tne property of 
its labourers.. After the attachment of the 
goods, two claims in respect thereto ‘were 
preferred’ being Nos. 7 aad 10 of 1935, one 
by Lawson and the other-by a. person 
named Caunilal Agarwalla. They were 
allowed by an -ex parte order on Marek 27, 
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1935. On revision at the instance of the 
decree-holder, the crder allowing the claims 
was set aside on November 25, 1935, by this 
Court and the cases were remanded for 
re-trial. On re-trial, the said claim cases 
"were dismissed on July 30, 1936. On 
August 24,1936, the decree-holder applied 
to the executing Ocurt for an order on 
Lawson to ‘produce the goods in Court, and 
on that application, the Court issued, on 
October 6, 1936, a notice on Lawson to prc- 
duce them in Court. Lawson: failed to do 
so and as an explanation for non-produc- 
tion stated that he had made them over to 
the claimants after March-27, 1935, when the 
order allowing the claims was made and 
before the High Court reversed the same. 
The Court below has accepted the explana- 
tion and’ has held that he is no longer 
liable on his bond as he had acted buna 
fide in making the aiticles over to others. 
his is the order which is challenged in the 
appeal by the decree-holder. 


A preliminary objection has been taken 
on behalf of Lawson that the appeal is 
incompetent. The order under appeal is 
also sought to be supported on the reasuns 
given by the Court. below and also on an 
additional ground that the decree-holder 
can enforce the bond only by a properly 
constituted suit. We will first take up the 
preliminary objection. .It. appears from the 
record that the goods if: the shop were 
attached on February 1, 1935, and the shop 
rooms were locked up by the attaching 
officer. On February 2, 1935, Lawson made 
an application to the Court for removing 
the ‘padlocks. He stated thereon. that the 
stoppage of the business of the shop meant 
inconvenience. to the coolies of the garden. 
On this application the Court recorded an 
order on the same date that the padlocks 
would be removed on Lawson furnishing 
security for an amount equal to the value 
of the articles in the shop and such value 
was to be estimated by. the Nazir. ‘Lhe 
Nazir was directed to take proper security. 
On February 19, 1935, Lawson executed the 
security bond. In the bond he states that 
he had received the goods irom the 
Assistant Nazir and he engages to keep 
the said properties in his custcdy till he 
gets an order from the Court for transfer 
of the same. ‘The bord further runs thus: 

“On receiving the orders 1 shall make over the 
said propeities to the cflicer at the Golaghat 
Katchery, deputed for the purpose or, if it is so 
ordered, 1 shall retuin them to the judgment- 
debtor.. If 1 fasl to make over the prcperties to the 
officer deputed for the purpose and theieby cause 
logs to him or the Goverpment or the creditor, then 
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I shall be bound to make good the price of the said 
properties as compensation, the value whereof is 
assessed at Rs. 1,537. And I do further promise 
that the said money may be realized from me by way 
of arrears of rent of land.” 
The bond is signed thus: 
“Surety E. F. Lawson, 
Manager, 
; Marangi T. Oo., Ltd.” 
In support of the preliminary objection, 
the respondent's Advocate, Mr. Bose, says 
that by this bond Lawson did not guarantee 
the performance of any obligation which 
was primarily on another person, but he 
was undertaking upon himself an original 
liability to keep in custody the goods and 
produce them when required in Court, The 
word ‘surety’ above Luwson’s signature, he 
says, has no meaning. The case according - 
to Mr. Bcse, does not come within s. 145, 
Oivil Procedure Code, and that even if 
Lawson was a surety within the meaning 
of that section, the case does not come” 
within any of cls. (a); (b) and (e) of that 
section, and so Lawson cannot be said for 
the purpose of appeal, to be the repre- 
sentative of a party to the suit. Mr. Guba 
for the appellant urges that Lawson is a 
surety and the case comes either within 
cl. (b) or cl. (c) of s. 145 and that the 
appeal is competent. The learned Advocates 
have cited a number of cases in support 
of the respective contentions. Those cited 
by Mr. Basu are Konimareddi v. Veerayya 
Tata, 52 lnd. Oas. 410 (1), Rajah of Vens 
katagiri v. Sura Krishna (2) and Sankuni 
Variar v. Vasudevan Nambudripad (3), and 
those cited by Mr, Guha are Shakir Hussain 
v. Chandulal (4) and Genda Mal v. Sukh- 
darsan Lal (5). No case of our Oourt has 
been -cited and the precedents of thé other 
High Courts have taken divergent’ views. 
In the Full Bench of the Allahabad High 
Oourt, Shakir Hussain v. Chandulal (4), - 
Mukherji, J. stated without giving any 
Treason that the custodian is a surety within 
s, 145, Civil Procedure Code, and Sulaiman, 
C.J, in the same case said that a 
custodian by his undertaking became liable 
as a surety forthe restitution of the pro- 
perty. In the later. casein Genda Mal v. 
Sukhdarsan Lal (5) Sulaiman, O. J. stated 


(1) 52 Ind. Cas. 410; A IR 1919 Mad. 649; 25 M 
L J 220; (19189) MW N 219;9L W 476. : 

(2) 39M LJ 472; 60 Ind. Oas. 134; A IR 1920 
Mad. 421; 12 L W 329: (1920) M W N 734, ; 

(3)51M L3 239; 97 Ind. Cas, 787; A IR 1926 
Mad. 1005; 24 L W 300; (lv26)M W N 681. 

(4) A IR 1231 All, 567; 134 Ind. Cas. 336; 54 A 
2655, (1931) A L J 865; Ind, Kul. (1931) All. 852 
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(5) A I R-1936 All, 555; 164 Ind, Cas. 200; (1936) A 
Yd 736; 1936 AUR 713; 9K A 125, 
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«t the word ‘surety’ used in s. 145 has 
en used ina “wider sense” and that the 
stion ‘speaks of a person who has be- 
ne liable as surety and does not say “who 
a surety himself." The Madras High 
urt has taken different views at different 
aes. In this state of the precedents of 
3 other High Courts, which are entitled 
great respect but not binding on us, it 
necessary to examine the statutory pro- 
sion in detail in the first instance. We 
not see any point when itis said that 
145 speaks of a person who has become 
ble as surety and not of a person who 
a surety himself. The structure of 
«ə section makes it clear that the per- 
«o sought to be proceeded against in 
‘ecution proceedings, under that section 
ust be a surety. Further, his liability as 
rety must be for the performance of the 
ligations specified in the three clauses of 
-e section. Nor can we bring ourselves to 
‘ree with the observations that the word 
«rety' used ins. 145 has a “wider mean- 
<2," a phrase which impliés that the person 
«ay be one who is not a surety. at all in 
legal sense. The conception of a surety 
a clear one. A surety is one who takes 
son” himself; and guarantees the pèr- 
m mance of an obligation which rests 
imarily upon. another. His obligation is 
« accessory one. In ‘our judgment s, 145. 
<8 no application unless the person sought 


“hè proceeded, against has taken. upon. 
«mself the liability .of another, it- need-not: 
1 the liability of either the- judgment- 
sbtor'or the decree-holder but it may be. 


< liability of an officer of the Gourt 


arged with the conduct of the execution: 


‘oceedings. It is, however, essential ‘that 
+ had undertaken to discharge another’s 
«ligations. 


Attachment. of movables of the kind we. 


«ve here, has to be made under O. XXI, 
43; Oivil Procedure ode. ‘The ‘goods 


ive to be actually seized by the officer. 
the writ has. 


the Court to , whom 
sen given. As soon as he seizes the-gooda, 
e attachment is complete, and at once 


1 obligation on that officér is imposed by 
w. He must keep the såme in his custody ` 


in the custody of his subordinate. Tais 
-ligation means that he must keep it safe 
ad produce it in Court for béing made 
‘ailable for gale, for on sale of such pro- 
arty the Court has to deliver the same 
tysically 16 the purchaser (O. XXI, r. 43, 
. XXLA, r. 4 and O. XXI, r. 79). 


der XXI-A, r. 3, which nas been enacted | 
to law in 1933, gives the -discretion to the | 
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attaching officer to leave the attached pro» 
perty in the custody of another person on 
taking security from him for its production 
in Court. When the ‘attaching officer 
exercises his discretion under r. 3 of 
O. XXI-A, and leaves the property in the 
custody of a custodian, the latter under- 
takes to perform the duty (i. e., to produce 
the attached goods. in Gourt) which the 
law had cast upon the Oourt’s officer who 
had attached the goods. The obligation of 
the custodian is accordingly in such a case 
not an original but an accessory one. This 
obligation has to be enforced in the execu- 
tion proceedings (O. XXI-A, r. 11). This, 
in our judgment, is the effect of the statutory 
provisions. But in the case we have before 
us, the attaching officer did not at all act 
under O. XXI-A, r. 3. He did not in leaving 
the goods in the custody of Lawson exercise 
his discretion. He had in fact no discretion 
in the matter. The Court intervened after — 
the attachment and by an order directed 
the goods to be delivered to Lawson on his: 
furnishing security, When the goods, were 
delivered to Lawson by the Assistant Nazir 
in pursuance of the said order of the Oourt, 
the normal liability of the attaching officer. 
(the Assistant Nazir) to keep safe the: 
attached goods and to produce them in; 
Court was discharged and the responsibi-. 
lity was transferred from his shoulders to, 
that of Lawson and Lawson's liability, 
under the bond could not accordingly be. 
regarded as an accessosy one. In the. 
special circumstances of this case, Lawgon,. 
the custodian, was not a surety and s. 145: 
of the (ode has no application. ; 
In this view of the case, it is not neces- 
sary to consider the question whether a; 
custodian to whom goods have been deli»: 
vered by the attaching oificer in the exercise , 
of his discretion (not in pursuance of an 
order of the Oourt) comes within: any of, 
the three clauses of s. 145, Mukherji, J. in, 
the Full Bench of the Allahabad High. 
Court, Shakir Hussain v. Chandulal (4),. 
thought that such a custodian came within 
cl. (c) but Sulaiman, O. J. in the same case ; 
said that he came within cl. (b), the word . 
‘restitution’ meaning restoration, a view 
which he reiterated in Genda Mal v. Sukhe 
darsan Lai(5,  Tnere are dissents to this | 
view ; it has beén said that cl, (b) contem- - 
plates those cases only where on the reversal : 
of the’ decree the decree-holder has to, 
restore the property taken by him in exe- 
cution of the decree subsequently reversed. | 
It is, as we have stated above, unnecéssary ` 


to consider: the point ig this case, as wé | 


sb 


- have held that in the circumstances of this 
case Lawson is not a surety, or to follow the 
language of s. 145, ‘has not become liable 
as a suretr. We hold accordingly that the 
appeal is’ incompetent, but that does not 
mean that no relief can be given to the 
decree-holder, for, we can treat the memo- 
randum of appeal as an application in 
révision if the decree-holder has merit in 
his favour. 

On the merits we find no answer to the 
appellant's claim. We do not see any point 
in the cenfention that Lawson's liability 
can only be enforced by a suit. The secu- 
rity bond was not given in favour of any 
named person. It does not purport to be 
in favour of the Presiding Judge or even in 
favcur of the Court. Order XXI-A, r. 11 
expressly says that the security can be rea- 
lized by an order inthe execution proceed- 
ings. Even if that rule had not been there, 
thé same would have been the procedure 
on the principles formulated by the Judicial 
Committee -of the Privy Oouncil in Raj 
Raghubir Singh v. Jai Indra Bahadur (6). 
The ‘last line in the bond does not, in our 
judgment, limit the remedy to one parti- 
cular form of process. We do not see also 
any point in Lawson's defence that he 
made‘cver the goods under the advice of 
his- lawyer as soon as the claim cases 
Nos. 7% and 10 were allowed ex parte. His 
story seems to us to-be improbable in view 
of what he ‘stated in his application to 


Court ,;wherdin he prayed for the removal 


of the padlocks. Even if his story be a 
true one, he cannot escape liability, for he 
had‘on the terms of the bond no business 
to make the goods over to any one without 
an order of the Court. We are fortified in 
the view we are taking by the decision in 
Genda Mal v. Sukhdarsan Lal\5). 

The learned Judge noticed the fact that 
on the terms of the bond Lawson could 
deliver the goods only under the order of 
the Court but he exonerated him ‘from 
liability on extraneous grotinds. We think 
that in these circumstances, the case comes 
within s, 119, Civil Procedure Code. We 
accordingly set aside the crder of the 
learned District Judge and send the case 
back to’ him so that further proceedings 
may be taken against Lawson in execution 
for realizing irom him the amount men- 
tioned in the bond. ‘I'he decree-holder must 
get the ccats of the lower Court and of this 


(6) 46,1. A 228; 55 Ind. Oas. 550;A IR 1919 PO 
55; 42 A-158; 2200212;.6 OL J 6827; 33 MLJ 
eo. A L J 263; 22 Bom. L R521; 13 L W82 
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Court, the hearing-fee in this Court bei 

assessed at two gold mohurs. The lear 
-Advocate appearing for the decree-hok 

puts in to-day the deficit court fee of Rs 
in view of the memorandum of appeal bei 

treated as an application in revision. 


8. Case sent back 


pa 


MADRAS HIGH COURT 
Civil Revision Petition No, 384 of 1935 
November 12, 1937 
Panpgana Rao, J. 
K. M. SRINIVASAM PILLAI— 
PSTITIONER 
veTsus 
Y. P. R.L, ALAGAPPA OBETTIAR 
AND ANOTHER— RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. Kl 
rr. 27 and 29—Word “requires” in r. 27, meaning 
—R. 23, purpose of—Additional evidence admitim 
not necessary to decide appeal — No definite reas» 
given—No proper opportunity given to Opposite sir 
to adduce evidence on its side — Irregularity prm 
judices opposite party — Appellate order cannot 
sustained. h P 
The word “requires” in O. XLI, r. 27 (6), Qi 
Procedure Code means ‘finds it needful’, Kessou 
Issur v. G, I. P. Railway Oo. (1) and Pardote= 
Thakur v. Lal Mohar Thakur (2),.referied to. 
Rule29 of O. XLI, Oivil Procedure Code, serves» 
very useful purpose, namely, it ensures that the A 
pellate Court will consider exactly on what poii 
therè is a lacuna which requires to-be rectified, ar 
also that an opportunity will be given to both sid 
to.adduce-additioral evidence on the, particalar poin» 
ori whith additional evidence is allowed to be take 
in appeal. ik 
Wiere in a case it does not appear that tMi 
additional evidence that was actually admitted wr 
necessary for the determination of the appeal or fi 
any other substantial cause arid the reason given b 
the Appellate Court for admitting it is not definit 
andtbe documents which were put forward by tk 
appellants were admitted at the end of the hearin 
of the appeal, and the otherside had no opportunit 
whatever to adduce any evidence of their own on t- 
points to which the admitted documents relatet 
there ig an isregularity of procedure which mur 
prejudice the opposite party and the order of thr 
Appellate Court cannot be allowed to stand. 


O. R. P. under s. 75 (1) of Act V of 192s 
praying the High Court to revise the 
decree of the District Gourt of Ooimbator« 
in C. M. A. No, 97 of 1934 (L. A. No. 119 os 
1931 in I. P. Nos. 133 to 139 of 1927 Sub 
Court Cvimbatore). T 

Messts. T. R. Venkatarana Sastri and 
T, S. Venkatesa Iyer, for the Petitioner. 

Msssrs' V. Rajagopala Iyer and T. V. 
Ramiah, for the Respondent. 

Judgment.—‘This case arises out of ap 
application filed by two creditors of the 
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—olvents in I. P, Nos. 133 to 185 of 1927 
thé Court of the Subordinate Judge, 
==imbatore, to declare as void a mortgage 
3d_executed by two of the ingolvents 

: Rs. 20,000 on December 7, 1926, in 
—vour of the Ist respondent and also 
‘cancellation of the assignment of the 
atgage bond by the lst respondent 
January 2, 1930, in favour of the 2nd 
spondent. The application was dismissed 
“the Subordinate Judge who heard the 
‘nesses, but on appeal by the creditors 
«o District Judge allowed the application 
«d set aside the mortgage-deed, Ex. III. 
.Yevision itis contended inter alia that 
© procedure adopted by the learned 
mistrict Judge in the disposal of the appeal 
«a8 not according to law, and in parti- 
«lar that his reception of additional 
‘idence in appeal was contrary to the 
visions of law which govern admission 
additional evidence in appeal. To 
«derstand this contention, it is necessary 
state that soon after the appeal wag 
«ed, that is to say, on September 10, 1934, 
© creditors who were the appellants filed 
a application under O. XLI, r. 27, Civil 
rocedure Code, to the District Judge for 
imitting certain documents as additional 
fidence in appeal. On the same day 
sey applied tothe Subordinate Judge to 
‘view the order passed by him under 
. XLVI, r. 1, Civil Prozedure Code; on 
ie ground that certain important evidence 
«ad been discovered subsequent to the 
msposal of the application by the Subordi- 
ate Judge. Evidence was taken in the 
wiew petition and a number of documents 
“ere marked for the creditors. After full 
eaquiry, the petition for review was dis- 
«issed by the Subordinate Judge. There- 
apon it would appear that the same docu- 
ments which had been marked for the 
reditors in the review application before 
Ihe Subordinate Judge were tendered as 
dditional evidence in appeal in the Dis- 
eict Court. These documents appear to 
wave been referred to and discussed at the 
dearing of the appeal before the District 
Nudge before they were actually admitted 
as additional evidence in appeal or 
«xhibited. It would also appear that no 
»pporiunkky was actually given to the 
»pposite side, i. e. the present petitioner, 
0 adduce rebutting evidence. The prc- 
visions of O. XLI, r. 27, Civil Procedure 
Jode have been considered by their Lord- 
ships of the Judicial Committee more than 
mce. It is sufficient to refer in this connec- 
iion to Kessowji Issur v, G.I. P. Railway 
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Co.(l) and Persotim Thakur v. Lal Mohar 
Thakur (2). Tha relevant provisions them- 
Selves are to the effect that additional 
evidence may be allowed by the Appellate 
Court to be given in appeal if the Appellate 
Oourt requires such evidences in order to 
enable it to pronounce judgment or for 
any other substantial cause. As observed 
by their Lordships of the Judical Com- 
mittee, the word ‘requires’ in O. XLI, r. 27 
(6) means ‘finds it needful’. In this case 
it does not appear that this additional 
evidence that was actually admitted was 
necessary for the determination of the 
appeal or for any other substantial cause 
as far ascan be seen from the judgment 
of the learned Judge who at the end makes 
the following observation: “I do not base 
my finding on the documents filed by the 
appellants and marked inthis appeal.” 
Though no doubt he adds that in his 
opinion these documents prove that the 
mortgage in question was fraudulent and 
not supported by consideration, neverthe- 
less ifevenin the absence of this addi- 
tional evidence the learned District Judge 
was in a position to arrive at a finding, there 
was obviously no necessity or need to admit 
additional evidence in appeal, the effect of 
which was Only to confirm the finding which 
he had come to on the existing evidence, 
Moreover, O. XLI, r. 27, suber, (2) clearly 
requires that reasons should be given for 
admitting additional evidence. In this 
case the reason given by the learned 
District Judge does not appear. to be 
sufficiently definite; the reason given is 
the formula “in the interests of justice”, 
which may mean everything or which may 
mean yery little. It is difficult to see in the 
circumstances of this case, especially in 
view of what the District Judge has said, 
namely, that he does not base his finding 
onthe additional evidence, why the in- 
terests of justice required additional evi- 
dence to be taken. Order XLI, r. 29, Civil 
Procedure Oode provides that where ad- 
ditional evideace is directed or allowed to 
be taken “the Appellate Court shall specify 
the points to which the evidence is to be 
confined, and record on its proceeding the 
points so specified.” This rule has not 
been observed by the learned District 
Judge. This rule serves a very useful 


(1) 31 B 381. 

(2) 10 Pat, 654; 132 Ind. Oas. 721; A I R,1931P0 
143; 33 Bom. L R 1015: (1931) A'L J 513; 35 OW 
786: Ind, Rul. (1931) P Ò 209; 34L W 76; 540 Ld 1; 
12 P L T 683; (1931) M W N 920; 61M LJ 489; 58 
1 4 254 (P 0). 
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purpose namely, it ensures that the Appel- 
late Court will consider exactly on what 
points there is a lacuna which requires 
to be rectified and also that an opportunity 
willbe given to both sides to adduce ad- 
ditional evidence on the particular roints 
ón which additicnal evidence is allowed 
to be laken in appeal. What has happened 
in this case illustrates the danger of not 
observing the provisions of this rule, name- 
ly, r. 29 of O, XLI, Civil Procedure Gode. 
The documents which were put forward 
by the appellants were admitted at the end 
of the hearing of the appeal, and the other 
side had apparently no opportunity what- 
ever to adduce any evidence of their own 
on the points towhich the admitted docu- 
ments related, and the result is that addi- 
tionalevidence has been taken in appeal 
only on one side without the other side 
being given aproper opportunity of ad- 
ducing evidence. In view of the irregulari- 
ty of the procedure adopted by the learned 
District Judge which must obviously have 
prejudiced the petitioner, I am of opinion 
that the order of the District Judge in 
appeal cannot be allowed to stand. It is 
accordingly set aside and the District Judge 
of Coimbatore is directed torestoreO. M, A. 
No. 97 of 1934 to his file and dispose of it 
according tolaw. It will be open to him to 
admit additional evidence in appeal in 
accordance with law and ifhe should think 
it necessary. The petitioner's costs in this 
petition must be paid by the respondents 
wo will bear their own costs in this peti- 

jon. ` 
«NB. Order accordingly. 
Ha CALCUTTA HIGH COURT. 

. Civil Rule No. 218 of 1939 

March 14, 1939 

+  Derpysarg, O. J. AND Nagim Aut, J. 
' AGENT, ASSAM BENGAL RAILWAY 
ay Co., LTD.—PETITIONER 


; versus 
SURENDRA OHANDRA CHAKRAVARTY 
a sara AEPOBITE Party 
` Civil Procedure Code (Act V of 1908), s. 2(17)(e)— 
‘Public Oficer—Agent of Railway Cane ie 
Power of arrest under s. 131, Railways Act (X 
of 1890), dh pena, ipa oficer ~Practice~ Documents 
—Discovery of —Duty of Court— Evid 
1872), 3, 124, Ce eee 
- ‘To place or keep a person in confinement, connotes 
something more than mere arrest. Arrest connotes a 
check or stoppage of the activities ofa person, A 
, person is arrested when he is subjected to such res- 
traint as is necessary to prevent his escape, and no 
more restraint, To place or keep a person in confine- 
ment connotes much more restraint than arrest. It 
connotes a person being surrounded with restraints 
- Bo that his movements on each side are very materially 
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limited. Hence an Agent of a Railway Compe 


: possessing power of arrest under s. 131, Railways A 


has no power to place or keepa person in confi» 
ment within the meaning of s. 2 (17) (e) Civil Pro 
dure Oode and is not therefore a public officer. 

The documents must be produced subject to 
just objections as to their admissibility in evider 
in the case. The Judge muet see that such docume> 
as are used in evidence are such as are strict 
relevant and admissible according to law havi 
regardtothe issue which ia raised between t 
parties. Discovery of.this kind should not be ma 
other than for the bona fide purpose of determ’ 
ing the issue which is to be tried between t 
parties. 

O. Rule from an order of the Court 
the Munsif at Jorhat (Assam Valley Dim 
tricts}, dated January 17, 1939. 

Messrs. L. Khastgir and Sudh 
Kumar Khasigir, for the Petitioner. 

Mr. Rabindra Nath Chowdhury, for tim 
Opposite Party. ` - 

Derbyshire, C. J.—In this matter t} 
learned Munsif at Jorhat on January 1 
1939, made an order upon the Agent + 
the Assam Bengal Railway Company f: 
the production in Oourt of certain doc 
ments. The Agent obtained a Rule again 
that order and the matter kas now con 
on before us for hearing. The plaintiff i= 
the suit, one Surendra Ohandra Ohakr. 
varty was, formerly a guard on the Assa: 
Bengal Railway and the defendant, jm 
Sing, a Traffic Inspector on the Railwa 
The plaintiff alleges that the defenda» 
falsely and maliciously made a report cor 
cerning him to his (the defendant's) superic 
which was conveyed eventually to the Ager 
and resulted in the plaintiffs dismiss: 
from the railway service. The plaintir 
has not sued the Railway Agent for wron; 
ful dismissal but has sued the defendai 
for defamation. The plaintiff has claime 
the production of the documents in questio 
from the Agent. Those documents includ. 
according to the order made by th» 
Judge who had got information from tb 
plaintiff himself (a) reports of the Trafa 
Inspector, (b) reports of the District Trafis 
Superintendent or D. T. 5., (c) the letter c 
Mr. K. Cheliba with an enclosed letter c 
Mr. G. Sutradhar written to the Agent, (c 
the reply of the Agent to Mr. K. Ohelihs 
(e) letter No. 12-66 dated March 9, 193% 
written by Mr. Falconer of Lukwah Te 
Estate to Mr. Ouffe, and (f) reply of (c 
by the Agent. The plaintiff says that th 
production of those documents in Oou 
is necessary in this case. How he knew 
that those dccuments were in that file ca 
only be guessed. The Agent of the Railwa, 
Company has objected to produce th 
documents under s. 124, Evidence Acs 
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` claiming that he is a public oficer and that 
Public interest will suffer by the disclosure. 
It has been argued that he is a public officer 
by reason of the provisions of s. 2, sub- 
8. (e), Civil Procedure Oode, which says 
‘that “every person who holds any office 
by virtue of which he is empowered to 
place or keep any person in confinement” 
is a public officer. The Agent of course is 
the Agent of the Railway Oompany which 
is a company run for profit subject to 


restriction and regulation by the Govern- . 


ment. 

It is contended on behalf of the Agent 
of the Railway Company that he has power 
under s. 131, Railways Act, to arrest certain 

‘persons for offences committed on the 
railway. It should be noted that s. 131 (2) 
states that “a person so arrested shall, with 
the least possible delay be taken before 
a Magistrate having authority to try him 
or commit him for trial." It is said that 
that power of arrest brings him within 
the definition of “public oficer” cited 
“above. Iam of opinion that the power to 
arrest which is given, even if it is possessed 
by the Agent, does not bring him within 
the definition of “publie officer.” To place 
or keep a person in confinement, in my 
View, connotes something more than mere 
arrest. Arrest connotes a check or stop- 
page cf the activities of a person. Having 
regard tos. 50, Criminal Procedure Code, 
it would appear that a person is arrested 
when he is subjected to such restraint as is 
necessary to prevent his escape, and no 
more restraint. To place or keep a person 
In confinement connotes much more res 
traint than arrest. It connotes a person 
being surrounded with restraints so that 
his movements on each side are very 
materially limited. For those reasons I 
am of the opinion that the’Agent is not 
a public officer. That being so, bis claim 
to refuse to disclose the documents in 
question is invalid. It is his duty to pro- 
duce the documents specified either per- 
sonally or by a duly authorized agent to 
the Oourt for the Court's inspection and not 
for the inspection of any of the parties 
until the Court has decided upon their ad- 
missibility. At the same time I think it 
righteto pint out that the documents 
must be produced subject to all just objec- 
tions as to their admissibility in evidence 
in this case. The learned Judge must 
see that such documents as are used in evi- 
dence are such as are strictly relevant and 
admissible according to law having regard 
to the issue which is raised between the 
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parties. ‘Discovery of this kind shonld 
nət be made other than for the bona fi le 
purpose of determining the issue which is 
to be tried between the parties. In my 
view this Rule must be discharged. I hope 
the Jndge will have regird to the warning 
that I have given. There will be no order 
as to costs in this Rule. Let the record be 
sent down without delay. 


Nasim All, J.—I agree. 


S. Rule discharged. 


waman maan 


‘LAHORE HIGH COURT 

Exeention Second Appeal No. 910 of 1938 

November 15, 1938 
Barve, J. 
RUGHNATH & Oo, —DeoRER-HOLDER— 
APPELLANT 
versus 
Fiem RAM GOPAL ROHIT RAM~. 
JUDGMENT-DEBTOR—RESPONDENT 

Limitation Act (IX of 1908), Sch. I, Art: 183— 
Application to enforce decree—Application for trans- 
fer of execution, tf saves limitation — Time taken 
for preparing decree including assessment of cost, 
tf can be excluded in computing limitation for eze- 
eaters application for an order for transmission 
of execution to another Court does not amount to 
an application for execution and cannot save limita- 
tion. 

The costs are allowed by the judgment itself and 
not by any subsequent order. The decree merely 
gives effect to the judgment. The law requires that 
the decrees should be considered to be of the same 
date as the judgment, although some time would 
ordinarily be taken in the preparation of the decree. 
The period of limitation usually leaves sufficient 
margin for such preparation. The time taken for 
preparation of a decree including the assessment of 
cost cannot, therefore, be deducted in computing 
limitation for an application for execution. Rustomjt 
v, Fazul Rahim (1), distinguished. Banku Behari v. 
Narain Das (2), applied. 

e Ex.S. A. from an order of the District 
Judge, Hissar, dated March 8, 1938. 

Mr. Nanak Chand, for the Appellant. 

Mr. Shamair Chand, for the Respondent. 

Judgment.—This is an appeal arising 
out of an application for execution of a 
decree passed by the Oalcutta High Court 
on December 15, 1924. It appears that an 
application was made to that Court on 
August 21, 1936, for transmission of the 
decree for execution to the District Judge, 
Hissar, for execution in that district, and 
the application was granted. The transfer 
certificate reached the District Judge on 
December 14, 1936, but was returned on the 
ground that the address of the respondents 
was incomplete. The certificate was receiv- 
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ed agan on February 23, 1937, when an 
application for execution was made but it 
has been held by the Courts below to be 


barred by time under Art. 1:3, Limitation _ 


Act, and from this decision the present 
appeal has been preferred by the decree- 
holder. . 


Ths learned Ccunsel for the appellant has - 


not challenged the correctness of the view 
‘taken by the Oourts below that a mere 
application for an order for transmission of 
execution to another Court does not amcunt 
to an application for execution and cannot 
save limitation. He has, however, contended 
that an application for execution was made 
at Hissar on December 14, 1936, i.e. within 
12 years of the date of the decree and 
hence execution was not barred. There is, 
however, nothing on the record to show that 
any application for execution was actually 
presented: till February 23, 1937. The 
application presented on that date appears 
to have been written on December 11, 1936, 
and evidence of the Nazir of the District 
Court (vide statement of Jagdish Chandar, 
D. H.W. No.1 dated December 22, 1937), 
shows that the application was brought to 
the Court by Lala Tej Ram Gupta, Oounsel 
for the decree-holder, on December 14, 1936, 
but was not admitted as the transfer 
certificate relating-to the execution of the 
decree had been returned to the Calculta 
High Court.- The endorsement on the court- 
fee stamp on the application shows that the 
“stamp was purchased on February 23, 1937. 
It seems therefore clear. that although the 
application may have been brought to the 
Court on December 14, 1936, it was not 
actually presented to the Court according 
to law till February 23, 1937. ie 
The next point taken up by the learned 
Ocunsel for the appellant was that the costs 
were not assessed till September 1928 and 
hence as the decree (or at any rate the 
portion relating to costs) was not complete 
till September 1928, limitation should be 
taken to run from the latter date. Accord- 
ing to Art. 183, however, limitation begins 
to run from the time ‘when a present right 
to enforce the judgment, decree or order 
accrues to some person, capable of releasing 
the right.’ According to law (see O. XX, 
T. 1, Civil Prccedure Code, and rules of the 
Calcutta High Court, Ch. XVI) decree 
bears the same date as the judgment and 
the aforesaid right would prima facie 
` seem to accrue from the date of the judg- 
ment. Ordinarily, preparation of the decree 
(including assessment of costs) does take a 
little time but there seems to be no pro- 
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vision of law allowing this time to be 
deducted in computing the period for an 
application for execution. The learned 
Counsel for the appellant was not able to 
cite any authority in point to support his 
contention excepting Rustomji v. Fazul 
Rahim (|), in which it was held by Tyabji, J. 
that the limitation in the case of that part 
of the decree which relates to ccsts runs 
frcm the date on which the costs are 
assessed. . But the wording of the decree 


_itself in that case supported this view. For 


the decree in that case provided that ‘the 
costs of defendant No. 1 be paid to his attor- 
neys Messre.Rustomji and Ginwala, when 
taxed and noted in the margin.” It would 
therefore appear that according to the word- 
ing of the decree itself, the right to take out 
execution relating to costs did not accrue till 
the ccsts were assessed and noted in the 
margin. But there is no such provision in 
the decree in the present case. The learned 
Counsel for the appellant referred to s. 118 
Civil Procedure Code, but that section also 
does not appear to me to support his con- 
tention that there is no executable decree 
till the costs are assessed. Section 118, 
seems to be only an enabling section pro- 
viding for execution before assessment of _ 
costs when thia is found necessary. It 
seems to be analogous to O. XXI, r. 10, 
Civil Procedure Oode, and nothing more. 

In Banku Behari v. Narain Das (2) the 
question arose whether the period of limita- 
tion for executing a mortgage. decree 
Personally against the mortgagor runs 
from the date of the final decree or from 
the time when the deficisncy is ascertained 
by the saleof the mortgaged property. It 
was held by their Lordships of the Privy 
Council that the period of limitation fora 
personal decree also runs from the date 
of the final decree. I do not see why the 
same principle should not govern the pre- 
sent case. It is true that amount of the 
costs was assessed later, but the costs’ are 
allowed by the judgment itself and not by 
any subsequent order The decree merely 
gives effect to the judgment. The law 
requires that the decree should be con- 
sidered to be of the same date as the 
judgment, although some time would ordi- 
narily be taken in the preparation pf the 
decree. The period of limitation usually 


(1) AIR 1932 Bom. 378; 138 Ind. Oas. 832; 34 Bom. 
LR 670; Ind. Rul (132) Bom. 445. 

(2) 54 O 500; 101 Ind. Oas. 24: AIR 1927 P O 73; 
54 I A 129; 52 M L J 565; (1927) M W N 336;40 W 
M 474;31 0 W N 589; 29 Bom, L R 850; 38M L T 90; 
45 O LJ 507; 26 L W 180 (P 0), 
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—aves sufficient margin for such prepara- 
ion. In the present instance, the period of 
mitation was 12 years and even after the 
asessment of costs in 1928, there was 
‘nple time for execution. The appellant, 
owever, delayed taking out executicn till 

Mie last moment and hence has placed 

muimeself in the present difficulty. In my 
pinion the decree of the Court below is 
correct. T dismiss the appeal but in view 
£ all the circumstances leave the parties 
<0 bear their costs, 


D, Appeal dismissed, 
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Insurance—Fire insurance—Policy, construction of 
—Warranty— Waiver — Stipulation in policy not to 
‘keep openings in walls of insured godown—Installa- 
tion of water sprinkler sanctioned ‘by insurance com- 
pany — Temporary holes made in walls for water 
pipes 10 pass—Insurance accepted with knowledge and 
risk of existing holes—Fire breaking out during 
installation and causing loss and damage to premises 
—Suit on policy — Holes held not ‘openings’ within 
meaning of that term in warranty — Company held 
had waived terms and acquiesced in installation 
being carried out and could not rely on terms of 
warranty. 

In construction of policies, the strictum jus or 
apex juris is not to be laid hold on, but they are tobe 
construed largely, for the benefit of trade and for the 
insured, Pelly v. Royal Hachange Assurance Oo. (5), 
relied on. [p. 877, col. 2.] 

A right may be waived either by express words or 
by conduct inconsistent with the continuance of the 
right ; and even where there is no actual waiver, the 
person having the right may so conduct himself that 
it becomes inequitable for him to enforce it. P. 
Samuel & Co. v. Dumas (1), relied on. [ibid] 

The jute and the godown were insured by the plaintiff 
with the defendant fire insurance company. The 
policy contained certain warranties which were the 
essence of the contract. It was therein stipulated 
that the godown should be (i) a separate self-contained 
building situate at a distance of 14 feet or more from 
any other building, or if situate less than 14 feet 
from another building, every wall thereof facing any 
such other building whether directly or obliquely 
shall be built of brick or stone without openings of 
any kind*or if containing openings such openings 
being protected at alltimes by approved corrugated 
iron doors or shutters, or (ii) any compartment or 
part of any building separated from the whole of the 
rest ofthe building with walls as aforesaid or (zit) 
any two or more compartments of the same building 
having the adjoining and joint walls between such 
Compartments protected as aforesaid. The plaintiff 
had stocked his jute in two such compartments of the 
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building..with. joint walls fully protected. The 
plaintiff for minimizing the risk of fre and for 
obtaining a substantial reduction of the rates of 
insurance had decided to install a sprinkler system 
with a six-inch pipe in the compartments in which 
the jute was stored and the defendant company sanc- 
tioned the plan, Small holes were temporarily made 
in the joint-wall of the compartments for the water 
pipes to pass. The defendant company accepted the 
insurance with full knowledge of the installation 
which was going on and with full knowledge of the 
operations necessary therefor. While the installation 
operations were going’on, 2 fire broke out and caused 
loss and damage to the jute and the premises, Tho 
plaintiff filed a suit against the defendant upon the 
policy.. The defendant contended that the policies 
were not subsisting when the fire broke out owing to 
the breach of certain Warranties: ny eg 

Held, that theholes made in the wall for passing 
pipes were not ‘openings’ within the Meaning of the 
terms of warranty as those terms were meant to 
refer only to ‘openings’ permament in character and of 
substantial size and there was therefore no ch 
warranty. Thompson v. Equity Fire Insurance Co, 
(2), relied on. [p. 877, cols. 1 & 2.} 

Held, also that assuming that Buch a hole was am 
‘opening’ within the meaning ofthe termsof the war- 
ranty, the defendant had by implication waived the 
term and acquiesced in the work being carried out 
as quickly as possible and had so acted that it 
became inequitable for them to rely upon their 
right. [p. 877, col. 1.) 


Messrs, S. N. Banerjee, S. R. Das and 
H. N. Sanyal, for the Plaintiff. 

Messrs. S. M. Bose and Ciough, for the 
Defendant (Company). 


Judgmént.—The plaintiffs’ claim arises 
under several policies of insurance issued in. 
September, October and November, 1936, 
by the defendants, in respect of a tire 
which occurred on December 1, 1936, and 
which caused loss and damage to premiges 
and stock contained in a jute godown. In 
their plaint they claimed also a refund of 
premia, but this sum was brought into 
Court by the defendants with their written 


statement and has since been paid 
over to the plaintifis. The defendants’ 
case is that none of the policies 


were subsisting or effecting at the time 
when the fire occurred owiag to breaches 
by the plaintiffs of certain terms, condi- 
tions and werranties which were of the 
essence of the contracts. It is not 
suggested that the fire or the resultant 
loss or damage was in any way due toor 
affected by any of such breaches, The 
plaintiffs deny the breaches, and alter- 
natively plead waiver. There are arbitra- 
tion clauses in the policies, but the parties 
agreed to waive them, and to have the 
question of liability first decided by the 
Court, with liberty to direct that the amount 
of the less be ascertained hereafter by ‘the 


‘Court or by arbitration in the event of 
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the defendants’ liability being: established. 


The policies were issued subject to the 


QOaleutta and Howrah Jute Press Tariff 
Warranties dated June 15, 1937, with 
certain exceptions which are immaterial. 
The material paris ate as follows: f 
` “Itis warranted. during the currency of this policy 
(all and each of such warranties being of the essence 
of the contract and- the insured forfeiting all rights 
and benefits under the policy by any breach or breaches 
thercof) that : . 

. No jute hereby insured or on the insured 
premises shall at any time be contained in any 
building other thana “godown" as hereinafter defined 
and no such godown shall at any time during the 
currency of this policy contain jute (irrespective of 
the ownership thereof) exceeding in the aggregate 
35,000 maunds. The term “godown" jin thie 
Warranty shall mean the following and shall be 
incapable of having any other meaning ; 

(i) Any separate self-contained building (with or 
without partitions. situate at a distance of 14 feet 
or more from anyother building, or any separate 
self-contained building situate less than 14 feet 
from another building provided that every wall 
thereof facing any such other building whether 
directly or obliquely shall be built of brick or stone 
without openings of any kind or if containing 
openings, such openings being protected at all times 
by approved corrugated iron doors and-or shutters, 
unless such wall in any such other building is built 
of brick or stone without openings of any kind, or 
(#4) any compartment or part of any building which 
complies with sub-cl. (ù) hereof provided that such 
compartment or part is separated from the whole of 
the rest of the building of which it forms part by 
perfect party walls built of brick or stone without 
openings of any kind or if containing openings such 
openings being protected at all times by double fire- 
Proof doors and-or shutters, or 

(iii) any twoor more compartments or parts of any 
building which complies with cl. (4) hereof, which are 
as a whole separated from all other parts of the said 
building by such walls as are described in sub-cl. (4) 
hereof, or 
' (iv) any group of two or more separate self-con- 
tained buildings situate at a distance of less than 
li feet from each other provided that if any part 
of any wallorany building in such group shail be 
situate within 14 feet of any building not forming 
part of such group, the whole of such wall shall be 
peice in the manner described in sub-ol. (i) 

ereof,” 


The defendant also rely upon cle. 8 and 11 
ofthe general conditions of the policies 
which so far as they are material read as 


follows: : . 

“8, Under any of the following circumstances the 
insurance ceases to Attach as regards the property 
affected unless the insured, before the occurrence of 
any loss or damage, obtains the sanction of the 
com pany signified by endorgement upon the policy, by 
or on behalf of the company. 

- (a) lf the trade or manufacture carried on be 
altered or if the nature of the occupation of or 
other circumstances affecting the building insured 
or contaéining the insured property be changed in 
such:a way as to increase the risk of loss or damage 
by fire. 

. LL. The insured shall also at all times at his own 
expense produce, procure and giveto the company 
all such’ further particulars, plans, specifications, 
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books, vouchers, invoices, duplicates or copie 
thereof, documents, proofs and information wir 
respect to the claim and the original cause of iad 
fire and the circumstances under which the loss c 
damage occurred, and any matter touching tl 
liability or the amount of the liability of th 
company as may be reasonably required by < 
on behalf of the company together with 
declaration on oath or in other legal form of tk 
truth of the claim and of any matters connecte 
therewith.” , 

No claim under this policy ehill be pay 
able unless the terms of this conditio» 
have been complied with. The facts an 
arguments upon which the defendant: 
Tely are set out in their written statement a 


follows: 

Paragraph 7. Prior to the outbreak of the fir 
mentioned in the plaint there was a breach of th 
said warranty M. A hole was made in the part: 
wall separating the part of the building describe 
in the plaint as “Godown No. 1” from what i: 
described inthe plaint as “Godown No. 2”, and the 
ssid hole was in existence at the time of the 
fire and was temporarily filled up by the Fire 
Brigade, The said hole was unprotected. At the 
time of the making of the said hole and while 
the same was in existence, there was stored iv 
the said ‘“Godown No. 1" approximately 32,206 
maunds 34 seers of jute and in the said “QGudown 
No. 2” approximately 32,488 maunds 22 seers ol 
jute. . 

Upon the making of the said hole, there was a» 
breach of the aforesaid warranty M in that the sai 
Godowns Nos.1 and 2 became one “Godown"” as» 
defined in the said warranty and contained jute 
exceeding in the aggregate 35,000 maunds.” 

These facis and arguments had been 
stated previously in a letter from the 
defendants to the plaiutiffs dated Febru- 
ary 13, 1937, and the plaintiffs sought to 
meet them by pleading as follows in their 
plaint : 

“Paragraph 14, The words “without openings of 
any kind” referred to in the warranties of each of 
the said policies are understood by all Insurers and 
Assored in Bengal to mean and are understood as 
applying to all opening therein except (a) such as 
are protected by fireproof doors and-or shutters or 
(b) such as are used for shafts, straps and stream 
gas or water pipes, such openings not being of more 
than sufficient size for the purposes and in no case 
exceeding 4 square feet in area 

Paragraph 15. The plaintiff submits that in the 
circumstances there wasno breach of the terms of 
sub-cl. III-M of the policies. In the alternative the 
observance of terms of sub-cl, III-M of the policies 
was waived by the defendants. 

Particulars of Waiver. ; 

(a) The plaintiff for minimizing the risk of fire 
and for obtaining a substantial reduction of the rates 
of insurance had decided to install a sprinkler 
system with a six-inch pipe and had the plags of such 
sprinkler installation sanctioned by the Fire 
Assurance Association and entrusted the work to 
Messrs. Worthington Simpson & Oo. 

tb) Messrs. Worthington Simpson & Oo. decided 
to install a sprinkler system with six-inch pipe 
passing througheach godown, They had the plans 
sanctioned by the Fire Assurance Association. For 
the purpose of installation of the sprinkler, Messrs. 
Worthington Simpson & Oo. usedto have made 


(CAL,) 


1939 


temporary holes sufficient to receive the pipe in the 
walls of the different godowns when required by 
them. The defendant company accepted the insur- 
ance with full knowlédge of the installation which 
was going on and with full knowledge of the opera- 
tions necessary therefor. 

te) That during the progress of the work, repre- 
sentatives of the defendant company, namely the 
Assistant Manager, Mr. Bonaman, the Burra Babu, 
Mr. Mukherjee, the agent of the defendant company, 
Mr. Manik Chand and the Inspector of the Fire 
Assurrance Association visited the godowns on 
several occasions and approved of the works which 
were being done. At none of such visits was any 
objection taken to the making of such temporary 
holes, but on the contrary, the said persons approved 
of the work and asked that the same should be 
expedited.” 


The defendants dispute these facts and 
submissions, except that some cf their 
employees were aware that the plaintiffs 
intended to installa sprinkler system. In 
particular they deny that they were aware 
that work in ccnnection with the installa- 
tion of the sprinkler was carried on in any 
premises which at the time contained jute, 
or of the quantities of jute contained in any 
godown at any time. I accepted the 
suggestion of both parties that I should 
view the premises, and the following facts 
which were pointed out to me by both 
parties may be taken to be admitted, The 
portion with which the suit is concerned, 
consists of a building divided by brick 
partition walls into four separate godowns 
in line or range. The building has a 
ground-ficor and an upper floor and, there- 
fore so, baseach godown. Each godown has 
separate doors giving access from the 
outside, There are no openings in the 
partition walls, The main six-inch supply 
pipe of the eprinkler system runs the 
whole length of the building, just beneath 
the beams supporting the upper floor, and 
from it at right angles ron smaller pipes 
to which the sprinklers are attached, It is 
obvious therefore that in order to pass thee 
main pipe through the partition walls, 
temporary holes must be made. The fire 
broke out at ihe end of the godown furthest 
away frem (he parliticn w2]] in which- a bole 
is alleged by tLe defendant to have existed 
at the tire. Tha following issues were 
settled : 

“(1) Was any opening within the meaning of cl. M 
of thy warranties made in the separating wall between 
godown Nos. 1 and 2 prior tothe fire, which existed 
at the time of the fire? 

(2) What were the stocks in godowns Nos. 1 and 2 
at the time of the fire? 

(3) Was the condition No. 8 and-or warranty 
M broken at the time of the fire by reason of (a) 
any opening within the meaning of cl. M of the 


warranty in the separating wall, and (b; the 
stocks ? 
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(4) Was observanca of the said condition and-or 
warranty waived or acquiesced in by the defend- 
ants: 

6. Was condition No. 11 broken by the plaintiffs? 

The learned standing Counsel, Mr. S. M. 
Bose, on behalf of the defendants, accepted 
the onus of proof regarding Issues Nos. |, 2, 
3 and 5 and proceeded to call witnesses. 
The only witness upon the question of 
the stocks was Mr. Thom. His evidence 
on this point was very unreliable and 
unsatisfactory. His calculations were 
largely a matter of guess work. He relied 
mainly upon a report made by him soon 
after the fire but was unable to produce 
his notes, which he said that he had made 
at the. time, but which he had lost. Upon 
a question sa sarious to the interest of 
ths plaintiffs, the: evidence is wholly inade- 
quate, and I cannotaccept his canclusions 
as accurate. I have no hesitation in decid- 
ing Issues Nos. 2 and 3; (6) in favour of 
the plaintiffs. On theissues touching the 
existence of a hole or opening ia the 
partition wall, this witness said that he 
noticed something like sm ke on the 
ceiling of godowa No. 2 in the neighbour- 
hood of a hole which had been filled up 
in the partition wall. He admitted that 
there had been a fire in that godown in 
the previous October 1936, bat he said 
that it looked as if this g>down had since 
then been repaired and the ceiling white- 
washed. When I viewed the premises, 
these facts were poiated out to me, but 
it appeared to me that the ceiling had 
not been white-washed for a very long time. 
His evidence was given obviously upon the 
assumption that the hola which penetrated 
the partition wall had existed at the time 
of the fire, and was directed to prove that 
some smoke had come through the opening 
on December 1, 1936, and had blackened 
the ceiling. 


But to the obvious surprise of Mr. 
Bose both the witnesses called by him to 
prove these essential facts were unable 
to do so,e Both were officers of the Fire 
Brigade. Mr. Meyers, the Second Oficer, 
said that while he was: in godown N^. 2, 
his uttention was called by Station Officer 
Fraser to a hole in tha partition wall 
under the beam on the ground floor; it 
was about six to nine inches in size and 
he gave orders for it to be filled up for 
safety in case of any sparks flying into 
the godown, He did not see any sparks or 
smoke coming throughthehole, Mr. Fraser 
the Station Officer, said that while he was 
in godown No. 2 he saw a small hole on 
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the wall about the size of a brick and 
after informing Second Officer Meyers he 
wentsomewtere else. What he saw appear- 
ed to be a hole about the size of a brick, 
but be could not say whether the hole went 
through the partition wall, and he did not 
see any smoke of sparks coming throngh 
the hole. This evidence having been given, 
Mr. Bose said:that he did -not wish to call 
any further witness and closed his case upon 
this issue. The only other evidence on 
the point was contained in a letter from 
‘the plaintiffs to the defendants dated 
February 8, 1937, in which tkey wrote 
as follows: 

“We are in a position to state that the hole in 
the party wall separating godowns Nos. 1 and 2 
made temporarily for theinstallation of the eprinker 
service was filled up by one or moreof our employees 
after the outbreak of the fire, but we are not 
able to give you the name or names of such 
employees, In reply to our enquiry from Messrs, 
Worthington Simpson Limited, for the information 
required by para. 4 of your letter of the 23rd 
instant they have written to us as follows; 

We have been in communication with our charge- 

hand erector who was responsible for the sprinkler 
erection on December 1, 1936, the date of the 
recent fire at your place, Asour chargehand is at 
present in Oawnpore, we quote to you his reply 
to the various questions we asked. “Weasked for 
a hole to be cut by the press staff on the morning 
of the day of the fire, so that we could put our 
six inch main pipe through the dividing wall of 
godowns Nos. 1 and 2.” 
_ Accordingly this work was being carried out 
and our erection staff and myself went to lunch 
at about 11 A. M, After about half an hour one 
of the mistries came to my house and informed. 
of the fire. I immediately cycled to the press 
and went to the hole and found it bricked in 
pucca. It is impossible for me to tell the name 
of the person who made the hole or who it was who 
made it pucca. After about a fortnight the hole 
had to be re-made and the main was put through 
the wall and the wall again made pucca. 

With regard to your expression of surprise regard- 
ing our letter to Sinclair Murray of January 9, the 
facts as above stated were not then krown to the 
writer of that letter, this fact is, we think, evident 
from the terms of that letter.” 

This being the whole of the evidence, 
I pointed out to Mr. Bose that there appeared 
to be no case for the plaintiffs to answer. 
There was nothing in the evidenge to show 
that the work ordered by the chargehand 
erector had been completed or ‘that the 
bole had penetrated the wall at the time 
when the fire broke out, which must have 
been between 11 o'clock when the charge- 
hand erector went to lunch and 11-25 
when the fire call was made. Mr. Banerjee 
on behalf of the plaintiff submitted that he 
had no case to answer, and invited me to 
decide that point before calling upon him 
to tendereyidence. Mr. Bose objected that 
no such procedure was admissible under 
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the Code of Civil Prozedure. Thereupon, 
Mr, Banerjee said that he would call no 
évidence upon that issue. In order to make 
doubly sure, [ ordered Mr. Meyers to be 
re-called, and in reply to my question, he 
said that he could not see whether the hole 
went right through the wall or not. Mr. 
Bose then asked for leaye tore-call Mr. 
Thom and to calla new witness Mr, Jack- 
son on this point. I refused to grant leave 
on the ground that Mr. Thom had bean 
present in Court and had heard the dise 
cussion, that Mr. Bosa had closed his case, 
and that Mr. Banerjee had already made 
a submission that he had n> case to answer 
on this issue. Both Counsel then addressed 
the Court. I came to the conclusion that 
the defendants had failed upon this 
issue, and so decided. This was sufficient 
to dispəse of the whole case in favour of 
the plaintiffs, bubin view of the possibility 
of further proceedings, I decided to hear 
evidence and arguments upon the remiio- 
ing issues, namely whether there was 
waiver or acquiescence on the part of the 
defendants, and whether, assiming that 
the hole “described had in fact penetrated 
the wall, this was an “opening” within 
the meaning ofthe term contained in the 
warranty. ; 


Upon the issue of waiver, the onus only 
lay upon the plaintiffs and they called one 
witness,‘a partner in the plaintiff firm. He 
said that orders were given in July, 1936, 
for the installation of the sprinkler 
system, The defendants’ agent, Manik 
Chand, and their chhota saheb, Mukherjee, 
came tothe plaintiffs’ premises about the 
second week in September 1935, and ins- 
pected them prior to effecting any insur- 
ance. The witness told then that he had 
given orders fora sprinkler system to be 
installed and they said that he had done 
the right thing and asked for his insurance 
business. They said that he should install 
the system as early as possible, because 
in such cases they allowed a 224 per cent. 
rabate. Thereupon insurance was effected 
for two lacs. About the tourth week in Sep- 
tember, Manik Chand, Mukherji and Bona- 
man of the defendant company came again 
to the premises. They pressed the witness 
to get the sprinkler system installed as 
soon as possible. Oa October 5, 1936, a fire 
broke‘ont in godown No.. 2. Messrs. Bona» 
man, Mukherji, Maclure aod Mitra, repre- 
senting the defendant company, came to 
inspect, and the defendants’ claim was 
settled. Then Mr. Bohaman asked for 
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further insurance business and the plaintiffs 
took out further policies. 

The installation of the sprinkler system 
started and the materials were a-sembled 
on the premises in the beginning of Novem- 
ber 1936, and Messrs. Bonuman, Mukherji 
and Manik Chand came and saw them 
there. They pressed the wituess to expedite 
the installation. They saw that jute was 
stored in gcdowns Nos. l, 2 and 3. The 
work progressed and by November 21, all 
the pipes had been fitted in godown 
No. 3, and more than half the work had 
been completed in gcodown No. 2 On 
that date, Messrs. Bonaman, Mukherji 
and Mr. Fritz, the burra saheb of the de- 
fendant company, came to the premises and 
inspected the installation work. ‘Lhey 
asked the witness to hurry it up saying that 
if he had installed the system earlier, the 
previous fire would not have caused any 
loss. They went into the godown and saw 
the jute which was stored in all of them. 
On the same day, further insurance was 
effected with the aefendants who asked wit- 
hess to give them all his business. Mr. B.se 
called no witness to contradict this evi- 
dence, {hough Messrs. Fritz., Bonaman and 
Mukherji were present in Court. Having 
beard and seen the witness, I have n3 
reason to suppose that he was speaking. 
other than the truth. His evidence was 
uncontradicted and I accept it. As was 
said by Viscount cave in P. Samuel & Co. 
v. Dumas 1), at p. 442, 

“A right may be waived either by express words 
or by conduct inconsistent with the continuance of 
the right; and even where there is no actual waiver, 
the person, having the right may so conduct him- 
self that it becomes inequitable for him to enforce 
it, 

Assuming ihat the hole penetrating -the 
wali existed at the time of the üre, and 
assuming that such a hole is an “opening” ° 
within the meaning of the terms of the 
warranty, 1 find without hesitation that 
the detendants not only by implication 
waived tue term and acquiesced in the 
work being carried out, but requested that 
it should be carried out as quickly as 
possible. Im any case they so acted that 
it became inequitable for them to rely upon 
theirright. In my opinion, however, such 
a hole, assuming its existence at the mata- 
Tial time, was nut an “opening” within 
the meaning of the terms of the warranty. 
These teims sre meant to refer only to 
“openings” permanent in character and of 


(1) (1924) A O 431 at p 442;93L JK B 415; 130 
L T 771; 40 T L R 375; 68S J 439; 29 Com. Oas. 239; 
48 Lal. L Rep, 211, 
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substantial size. They contemplate “open- 
ings” which can be protected with corru- 
gated iron dcors or fireproof doors or 
shutters; see Thompson v. Equity Fire In- 
surance Co. (2',at p. 596, per Lord 
Macnaghien. The fact that œ six to nine 
inch hele is made temporarily through the 
partition wall of a godown in order to 
pass through it a six inch pipé, does not 
make the gcdown any the less a compart- 
meut or part of a building and therefore a 
“gcdown” within the term of warranty M, 
Nor does it entitle the defendants to 
count godowns Nos. 1 and 2 as one godown, 
and thus enable them to add together 
the weights of the contentsof the two 
godowns. If the defendants intended to 
stipulate that any opening, however small 
and however temporary in character, would 
constitute a breach of the warranty, they 
could have so expressed it: see Dobson y. 
Sotheby 3), at p- 1092, per Lord Tenterden, 
C. J. l 

No argument was advanced by either 
party. with regard to condition No.8 or 11. 
As to condition No. 8, sub-cl.(@) was the 
only one relied upon, and in my opinion it 
refers only to changes which are perma 
nent: see Shaw V. Robberds (4',at p. 32, 
per Lord Denman, O. J. Moreover, the 
words ‘or other circumstaiceé affecting the 
building’ must be read according to ‘the 
Tule ejusdem generis, and refer to changes 
in the -nature of the cccupation which affect 
the building, and therefore Have no appli- 
caliun to the facts of, ibis cise. As to cop- 
dition. No. 11, the part, which Í have already. 
quoied was the unly part relied upon, and 
no evidence was given to’ prove ‘that 
there was any breach of it onthe part of 
the plaintifs. As was raid by Lee, O. J. 
in Pellyv. koyal Exchange Insuranée Co., 
(5) at p. 347: | E 

“Tt is certain thatin construction of policies, the 
strictum jus or apez juris is not to: be laid hold on 
but they ‘are to be construed largely, for the benefit 
of trade and fpr the insured. ae ’ 

I have applied thcse principles in the 
present case with the result that there 


“must be judgment for the plaintiffs with, 


costs. 
s. Judgment for plaintiffs. 


(2) (1910) AU 592 at p 566; 80LJ P O 13; 103 
53; 26 T L R618. : 

Ud cee) Moo. & M 90; 31 R R 718; 173 E R 
1091 at p 1092. i 
pead. E BIN & PRW Wad. 

oe Na K B 106; 1 Jur. 6; 112 B R 29at p 32: 


5 R R407. 
3 (5) (1757) 1 Burr. 341; 94E R 342 at p347. 
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MADRAS HIGH COURT 
Second Appeal No. 318 of 193; 
July 26, 1938 : 
' WADSWORTA, J. 
PUTTA VENK ATAKRISHNIAH — 
$ PLAINTIFF—APPELLANT 
versus 
SHEIK ALI SAHIB AND 0THERS— 
Darenpants Nos. 2 To 5 AND 7 anp8 
— RESPONDENTS 
Court Fees Act (VII of 1870), 8.7 (iv-A)—Suit for 
possession—Cancellation of alienation document, if 
essential—Case comes under s.7 (iv-A)—Value for 
a7 (iv-A) is market value—Order for payment of 
enhanced court-fee—Order contested until final 
adverse order—Time for payment should be grant- 


éd. 

- Where the alienation document is an inseparable 
obstacle to a prayer for possessionso long as it 
has not been declared void or cancelled, the can- 
cellation or avoidance of that document is an essen- 
tial part ofthe relief sought and the case must 
come under s. 7 (iv-A), Court Fees Act. It is not 
of any avail to say that the prayer for possession 
is the main prayer. Possession is of course the 
ultimate object of the suit, but the main diffi- 
culty in the way of attaining that object is the 
document of alienation which has to be removed. 
When once this document has been got rid of, 
possession follows asa matter of course and the 
essential object of the suit though not perhaps its 
ultimate object is to get rid of the barrier which 
lies inthe way of obtaining possession. Abdullah 
v. Subramanyam (1) and Veeraraghavalu v. Sreera- 
malu (2). distinguished,‘ Doraisawmit Mudaliar v. 
Thangavelu Mudaliar (3), relied on. 

The value upon which the court-fee is to be 
based under s.7 (iv-A)is the actual market value 
and not the artificial value prescribed under s.7 
(v) .of the Court Fees Act. Bali Reddi v. Abdul 
Khatipulal Sab (5), followed, 

Where the appellént- has been contesting with 
ome, show of justification the correctness of the 
order requiring-him to pay an enhanced court-fee, 
he should. be allowed reasonable time in which to 
pay the deficiency on an adverse order being finally: 
passed againstzhim. | 

S.A. against the decree of the Ovurt of 
the Temporary Subordinate Judge of 
Ouddappsah in: Appeal Suit No,” 47 of 1935, 
preferred against the decree of the Court 
‘of the District Munsif of Nandalur in 
O. 8. No. 270 of 1932. 

Mr. S. G. Rangaramanujan, far the Ap- 
pellant, i ; 

Mr. Kasturi Seshagiri Rao and Govern- 
ment Pleader, for the Respondents. 

Judgment.—This appeal raises a ques- 
tion of court-fees, The suit was brought 
to set aside certain alienations made by 
the guardian of the plaintif, who is the 
appellant here, during the plaintiff's minority 
and for possession of the properties alieuat- 
ed. The Courts below bave held that the 
suit falls utider 5.7 (iv-A) of the Court 
Fees Act, as amended in Madras and that 
jt bas to be valued cn the basis of the 


Ports VENKATARRISHNIAH v. SHRIK ALI SAHIB MADR.) 
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value of the document which is sought to 
be set aside, The plaintiff himself valued 
it as a suit for possession under s. 7 
(v) and paid the statutory vaiuation of ten 
times the assessment. It is argued in appeal 
firstly that there is a technical error in 
the order of the learned District Munsif 
in that instead of rejecting the plaint 
under O. VII, r. 11 Civil Procedure Cade, 
the suit was dismissed I think that this 
clearly is an error due to inadvertance and 
that the rejection of the plaintif’s suit 
should not have been treated as a dismissal 
snch as would bar the institution of a 
further suit within the period of limitation. 


On the court-fee question, it is argued 
that when the guardian of a minor im- 
properly alienates the minor's properties 
and the minor after attaining majority 
seeks to regain possession of those pro- 
perties from the alienee, itis unnecessary 
for him to pray for the cancellation of the 
document of alienation executed by his 
guardian, but he can pray simply for 
possessicn ignoring the wrongful aliena- 


tiun, In support of this argument two 
Cases have been cited. One is that in 
Abdullah v. Subramanyam (D), in 


which Cornish, J. held that a rajinama 
decree passed against the members of a 
tarwad when the plaintiffs were minors 
and were improperly represented was 
not a decree which had to be avoided by 
the “plaintiffs before they could claim 
possession and that therefure the suit | 
brought for possession would not fall under 
s. 7- ((iveA), A similar decision is 
that in Veeraraghavalu v. Sreeramulu 
(2) where it is held that if a minor 
ignores a transaction by his guardian 
aod sues for possession without trying 
eto set aside that transaction, then s. 7. 
(iv-A), of the Court Fees Act has no applica- 
tion. Neither of these cases seems to me 
to have very much beering on the facts 
of the present case where the alienation 
was Clearly made by the lawful guardian 
of the plaintiff as such and the plaintiff 
has necessarily to attack that alienation 
as an essential’ preliminary to any pro- 
ceedings for the recovery of possession. 
This difference has been pointed out by 
Venkatasubba Rao, J. in the case cf 
Doraisawmi Mudaliar v. Thangavel 


(1) A I R1936 Mad. 470; 163 Ind. Cas. 203; 71. 
M 5 J 383; 43 L W 715; (1936) M W N 566; 8 R M 
1112. 

@)A I R 1928 Mad, 816; 112 Ind. Cas. 96; (1928) 
MW N 389. i 
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udaliar (3) where the case 
=auoted is explained. It seems to me 
at whereas in the present case the 
tienalicn document is an inseparable 
BMostacle to a prayer for possession so long 
—«g it has not been declared void or cancelled, 

¿e cancellaticn or avcidance of that doct- 
-aent is an essential part of the relief 
<ught and the case must come under 
. T (iz-A). It seems also that it is not 
f any avail to say that ite prayer fr 
ofgsessicn is the main prayer. Possession 
4 of courte the ultimate cbject of tke 
«it, but the main difficulty inthe way of 
ttaining that object is the document of 
lienaticn which has to be removed. When 
nce ihis document has been got rid of, 
«ossession follows asa matter cf courte 
nd the essential object cf the suit, 
Maough not perhaps its ultimate object, is to 
‘et rid of-the barrier which lies in tke 
«way of obtaining possessicn. 

A further point relates to the question 
«hat isthe prcper way of valuing the 
roperty under s. 7 (iv-A) The section 
mself does not prescribe any particular 
«aode of valuation and ibere is a Bench 
mecision of this Court Venkatasiva Rao v. 
jatyanarayanamurthi (4), which incidently 
3 quoted by both the lower Courts though 
mnder the Madras, Law Journal "refer- 
nee” [(63 M. L. J. 764) Venkatasiva 
tac v. «= Satyanarayanamurthi (4,) in 
which it.has been held with reference 
<0 a suit {cr the cancellation of a decree 
mod pcssession that the method of valuation 
worescribed in e,7 (v) shouldbe imported 
-nto the special 6.7 (iv-A) and that the 
«<value should be ten times the assessment. 
f that ruling govern the present case, 
he ccurt-fee paid by the plaintiff would 
de sufficient. There is, hcwever, very grave 
pce to doubt whether the ruling of the 
ench in the ‘case just referred to has 
«any application to cases in which the docu- 
sment to be cancelled is a sale deed or 
jher document : of transfer which 
utself specifies tLe value of the property, 
Venkatasubba Rao, J. has held in Bali 
Weddi v Khatipulal Sab (8) which wasa 
case of a mortgagc-deed and sale-deed, 
xHat the value upon which the court-fee 
was to be based was the actual market 


(3) A I R 1929 Mad, 668; 119 Ind. Cas, 38; Ind, Rul. 
1929) Mad, 870. 

(4) 56 M 212, 129 Ind. Cas. 317, A I R 1932 Mad. 605; 
63 M L J 764; 36L W 225; Ind. Rul. (1952) Mad. 
343; (1932) M W N 992, 

(5) 59 M 240; 159 Ind, Cas. 263; A IR 1935 Mad, 
663; tOM L J 458; (1935) MW N 981;8R M 481; 
42 L W 860. i 
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value and not the artificial value pres- 
eribed under s. 7 (v) of the Oourt Fees 
Act, and the learned Judge distinguishes the 
case in Venkatasiva Hao V. Satyanarayana- 
murthi (4, and a similar ruling in an 
earliest case on the ground that they deal 
only with decrees. Since thereis a clear 
decision of this Cuvurt on the specific 
matter which is now before me and since 
with great respect I see no reason to 
differ from ithe reasoning of the learned 
Judge in arriving at that decision, it 
to me that I should follow the 


seems 
decision of Venkatasubba Rao, J. in 
Bali Reddi v. Khatipulal Sab (5), and 


hold that the lower Courts were right id 
requiring the plaintiff to pay the courte 
fee under s. 7 (iv-Aj based on -the actual 
value cf the properly as shown in the 
sale-edeed which the plaintiff seeks to 
avoid, The second appeal is, therefore, 
dismissed with costs of the respondents 
and of the Government Pleader (two sets.) 
“I am asked to give time for -the pay- 
ment of court-fees. An objection is raised 
on the ground that time was granted in the 
first Court by an order passed nearly five 
years ago, that no time-was sought for 
paymcnt in the first Appellate Oourt and 
that itis not right to grant time here. 
It seems to me that since the appellant 
has been contesting with some show of 
justification tLe ccrrectness of the. order 
requiring himto pay an ‘enhanced couri- 
fee, heshould be allowed reasonable time 
in which to pay the defitiency on an 
adverse order being finally passed against 
him. He will therefore be given two 
weeks -from to-day within which to pay the 
deficiency. ` Failing payment, the order 
will be that tte: plaint is rejected. 


Appeal dismissed. 


Ne-D. 
e 





MADRAS HIGH COURT 
Civil Miscellaneous Petition No. 4192 
of 1938 
October 20, 1938 
VARADACHARIAR AND ABDUR 
Rauman, JJ. 
PERIANNA GOUNDAN—Petitic ner 
versus < 
SELLAPPA GOUNDAN AND O0OTHEBS— | 
RESPONDENTS 
Madras Agriculturists’ Relief Act (IV of 1938), 
ss. 3 (3), 8— Liability of purchaser of equity of 
redemption, if “debt” — Mortgage by agriculturist in 
1$29—Equity of redemption in portion purchased by 
another in 1933æRelief under s. 8—Debt, if can be 
scaled under 8. & 
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The liability ofa purchaser of equity of redemp- 

tion is a ‘debt’ within the meaning of s. 3 (3) of the 

Madras Agriculturists' Relief Act. The definition of 

the word “debt” should not be understood aslimited to 

cases where a person is personally liable, 

An agriculturist executed a mortgage in 1929, He 
sold the equity of redemption to anotherina portion 
of the mortgaged property in 1930. In 1933 another 
agrioulturist purchased it from the vendee. Ina suit 
upon thé mortgage, the mortgagee claimed to bring to 
sale the properties purchased by agriculturist vendee 
who subsequently applied for relief under the Agri- 
culturists Relief Act :. 

Held, that he was entitled to get relief under s. 8 of 

he Act: 

4 Held, also that the whole debt ought to be scaled 

in the manner indicated in s. 8,as the relief under 

the section was not limited tothe extent of proportion 
attributable to the property in possession of the 

‘dgriculturist-vendee. Consequently, the mortgagee 

could not recover his full claim from the property in 

possession of the mortgagor. | 
©. Misc. P. from the order of the Sub- 

Judge, Coimbatore, in Appeal No. 152 of 

1934. l 
Mr. K. V. Ramchandra Aiyer, for the 

Petitioner. i Oe 
Mr. N. Somasundaram, for the Respon- 

dents. . 


Varadacharlar, J.—This is an appli» 
cation filed by defendaut, No. 9 in the 
Court below (respondent No, 6 here) for 
relief under Madras’ Act IV of 1938. 
The . suit out of which the appeal arose 
was instituted for the recovery of money 
due under a mortgage-deed dated July 27, 
1929, executed by. defendant No. 1 in 
favour ‘of ‘the plaintiff. In execution of a 
imonéy decree obtained against the mort- 
gagor, defendant No. 8 purchased the 
equity of redemption in a portion of the 
hypotheca in 1930 and he sold the same 
to defendant: No: 9:on August 11, 1933. 
The plaintiff claiined to bring to sale the 
properties purchased by defendant No. 9 
as part of the mortgage security. Defen- 
dant No. 9 in turn contended that - the 
mortgage in favour of the plaintiff was 
“nominal and not supported by considera- 
tion. The lower Court substantially upheld 
this contention of defendant No. 9 and 
gave a decree io the plaintifi's favour of 
a small amount. On appeal by the plaintiff, 
we reversed the decree of the lower 
Coutt and held that the mortgage was 
true and fally supported by consideration 
and that the. plaintiff was entitled to a 
décree for almost’ the full amount due 
under the mortgage-deed. As defendant 
No. 9 Btdted that hé was applying for relief 
under Madras Act IV, of 1938, we allowed 
the matter to lie cver and the question 
has now been argued before us. i R 

Jt bas not been denied by the plaia» 


_ 
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tiff that defendant No 9 isan agrieulturi 
within the meaning of the Act ‘nor h: 
it been denied that the mortgagor is 2 
The only ground on whic 
the petitioner's right to relief under tt 
Act is challenged is that the liability - 
the petitioner is not a ‘debt’ within tl 
meaning of s, 3 (3) of the Act. Tae learne 
Counsel for the petitioner contends th: 
this definition should be understood : 
limited to cases where a person is personal 
liable, We are unable to read the defin 
tion in this limited sense, There are 1 
words in the dednition elause justifyin» 
any such restriction; the clause speaks œ 
‘any liability’ and the word ‘due’ dor 
not necessarily imply that it must k 
recoverable by imprisonm-nt of the debto 
The inappropriateness of restricting it.i 
the sense contended for will be realize 
when it is remembered ‘that even by th 
time this Act was contemplated, impriso: 
ment for debt has, to a great exten 
been abolished by Act XXI of 198w 
It could’ not, therefore, have been th» 
intention of the Legislature to limit the rel 
under the Act to cases where a person wae 
personally liable. -lts avowed purpose was | 
enable agriculturisis to retain their propert 
and prevent such property passing into-th 
hands of creditors or execution purchaser» 
Again; according to .the -contention. of the 
plaintiff's learned Counsel, it will only ba th» 
person who actually contracts the deb 
that will be entitled to claim relief'uader th 
Act-and nothis heir-at-law or legal repre 
sentative because the latter will ordinaril, 
be under no personal liability. Similarly 
in the case of joint families, relief unde 
the Act will have to be limited only +t 
the actual borrower or to those specia» 
cases in which other members of the famil: 
might, on special grounds, have become 
personally liable. But the provisions p 
the Act relating. to joint families clearly 
indicate that even membere who are unde 
no-personal liability are entitled to invoke 
the protection of the Act for the preserva 
tion of the property of family. It . wa» 
next pointed out that while cl.(5) waict 
detines ‘creditors’ takes care to ingih 
his heirs, legal representatives ang assigns 
there is no corresponding detmition ix 
the case of ‘debtor’. This omission is 
obviously due to the fact that the refer 
ence to liability in cl. (3) is wide enough 
to cover every person who is in any manne! 
liable, either because he is personally 
liable or because he is liable on account 
of the possession of property. There wat 
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a0 .necessity to refer to any heir, legal 
meepresentative or ussign except in cases in 
—which such person was liable. within the 
Mu@icaning of cl. (3). f 
' It was next contended that the liability 
of. the petitioner was nob one falling 
within s. 8 of the Act, because he pur- 
«chased the property only in 1933 and his 
hmiliability was not therefore one subsisting 
prior to October 1, 1932. This proceeds 
upon a misapprehension of the nature of 
the petitioner's liability. His lability is 
traceable to the original mortgage and his 
purchase was not the basis of any new 
liability. The liability that is now sought 
to be enforced is the liability arising out of 
the mortgage of 1929. The case therefore 
falls under s. 8. It was finally contended 
that relief under the Act should be 


limited to the extent of the proportion - 


attributable to the property in the 
possession of the petitioner and that the 
plaintiff must be at liberty to recover his 
full claim against the properties in the 
hands of the mortgagor. .We do not think 
‘We can accede.to this contention either. 
The relief under s. 8 is not confined to the 
applicant. The applicant has only to move 
the Court and bring certain facts to its 
notice and the quantum of relief is indicat- 
ed by s. 8. Difficult questions may arise 
‘where some of the persons liable are 
agriculturists and. some are nat. One such 
.case has been specifically dealt with in 
5. 14 of the Act. The principle to be 
. applied in cases not sospecifically dealt with 
need not be discussed in the present case 
because it has not been suggested- that the 
other persons liable here are not agricul- 
jurists, 1 7p 
We accordingly hold that the . debt 
must be scaled .down in the manner 
-indicated in s. & It is agreed that on 
this basis the amount due to the plaintiff 
‘will be Rs. 3,300 on October 1, 1937. To 
this will be added interest at 6} per cent. 
“per annem as per the -directions in our 
judgment. ‘The plaintiff will also be entitled 
to his costs as directed in the judgment 
: in the main appeal. The appropriate figures 
ngaleulated on the above basis will be 
- “Inserted in the decree to be passed in the 
appeal, l = 


© NoD, Order accordingly. 
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SIND JUDICIAL. COMMISSIONER'S 
COURT 


Oivil Revision Application No. 61 of 1935 
May 31, 1938 
Davis, J. C. AND MEATA, J. 
-MANGHARAM RUPOHAND, Freu— 
ÅPPLIOANTS 
: versus 
HAJI SORIK PUNHOO—OPPoNENT 

Limitation Act (2X of 1908), 8. 22—Substitution of 
party —Distinction between alteration amounting to 
misdescription and substitution — Amendment seeking 
to substitute one to legal entity for another—If can be 
allowed after limtiation—Oivil Procedure Code (Act 
V of 1908),0. XXX, r. 10—Firm of one person—Suit 
in name of firm, if competent. 

The essential difference between an alteration that 
comes under the head of ‘mere misdescription and 
an alteration that comes under the head of substitu- 
tion is that inthecase of a misdescription, there is 
the same person or legal entity throughout ; merely 
the name of the person is to be altered ; but when 
one person, be it a legal or other person, is to” be 
substituted for another, then the alteration cannot 
fairly come under the head of misdescription. 
It isa case of substitution, and s. 22, Limitation Act, 
applies, Hence.an amendment of plaint seeking to 
substitute one legal entity for another after the 
period of limitation has passed cannot be allowed. 
Vyankatesh Oil Mill Co. v. N. V. Velmahomed (4) 
and Krishnajt Shivaji v. Hanmaraddi Mallaraddt 
(5), relied on. L. N. Chettyar Firm v. M. P. R.M. 
Firm (1) and Manghoomal Jethanand v. Aratmal 
Satramdas (2), referred to, 

When a firm belongs.to a single proprietor, a suit 
in the name of the firm'isincompetent and does not liè 
under O. XXX,-r. 10, Civil Procedure Oode. Neogo 
Ghose & Co. v. Sardar Nehal Singh (3), relied on. 

O. R. App..to revise decree of the Small 
Oause Court Judge, Karachi, dated 
March 12, 1935. i 

Mr. Santdas Idanmal, for the Applicants. 

Mr. Tarachand Khimandas,. for the 
Opponent. 


Davis, J. C.—This is a revision’ applica- 


tion against a judgment of the Judge of 
the Small Cause Court dismissing ‘the 
‘plaintiffs’ suit on the ground that the 
uit brought in the name of a firm should 
have been brought by the proprietor in 
‘his own name, and fhat to give leave to 
amend the pldint, as the plaintiffs prayed, 
would be to déprive the defendant of the 
defence of limitation. It is urged in revi- 
sion before us that this is a case of mere 
misdescription, and that the Judge was 
‘wrong when ‘he held that s. 22, Limitation 
‘Act applied, but that ever if this was 
the case of the substitution of one plaintiff 
for another, then it was a matter of form 
‘and not substance, and neither O. XXX, 
r. 10, Civil Procedure Oode, .nor s. 22, 
Limitation Act, is a bar to the alteration 
ofthe plaint as prayed for, and for this 
argument the learned Advocate had ‘autho- 
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rity in L. N. Chettyar Firm v. M. P. R.M. 
Firm (1). For the opponent, however, it 
was argued that this 18 nota case of mies- 
description but ihe substitution of one 
legal entity for another, and the learned 
Advocate relied on Manghcomal Jethanand 
v. Aratmal Satramdas (2). 

Now, we think that the essential differ- 
ence between an alteration that comes 
under the head .of mere misdescription 
and an alteration that comes under the 
head of substitution is that in the case of 
a misdescripticn there is the same person 
or legal entity throughout; merely the name 
of the person is to be altered; but when 
one pereon, be it a legal or other person, 
is to be substituted for another, then we 
think the alteration cannot fairly come 
under the head of misdescription. It is a 
case of substitution, and s. 22, Limitation 
Act, applies. In this case, the plaintiffs 
are described in the plaint as the 

“firm cf Mangheram Rupehand consisting of more 
to than one and carrying on businege at 

arachi and registered under the Partnership Act”, 
and the plaint is signed by one Nazikmal 
Bassarmal as managing partner; but, it 
appears that the contract on which the 
plaintiffs.sued was made by this Nazikmal 
Bassarmal when he was not the: member of 
a registered firm’ ‘at all; but he was sole 
proprietor of a business carried on under 
the assumed nafiie of -Mangharam. Rup- 
chand, the name subsequently- given to 
the registered firm. Quite apart, then from 
the fact that a suit will not lie in a‘firm's 
name when the firm is only of one person, 
under O. XXX, r. 10,-Civil Procedure Code, 
and such a suit is incompetent Neogo 
Ghose & Co. v. Sardar Nehal “Singh 
(8): we have here the fact that it was 
sought by the amendment of the plaint to 
Bubstitute one legal entity for another—a 
registered firm of two perscns by one 
person, and the fact that this person was 
a common factor in both lèga) entities, 
does not seem to us to affect the case, We 
‘are asked to admit an amendment of a 
plaint which substitutes one legal entity 
for another after the pericd of limita- 
tion has passed and this we do not 
think we can do: see Vyankatesh Oil 
Mill Cv. v. N. V. Velmahomed (4) and 

(1) A I R 1935 Rang. 240; 159 Ind. Cas. 138: 8 R 
Rang. 218. : 
we 178 LR 263; 76 Ind. Cag. 119; A 1 R 1924 Sind 


(8) 35 C WN 432; 134 Ind, Cas, 1500; A IR 
Oal. 700; Ind, Rul. (1982) Gal 80, ee IR 1991 


(4) 80 Bem. Lh 117; 109 Ind. Cas. 99; 
Bum. 191, °° Cas. 99; A I R1928 
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Kriehnaji Shivaji v. Hanmaraddi Malla 

raddi (5'. We think, therefore, that thie 
application should be dismissed with costy. 
and we order accordingly. & 


B. Application dismissed. 


(5) A I R 1934 Bom. 385; 153 Ind, Cas. 800; 58 B 536 
36 Bom. L R 814; 7 R B 265. 





PRIVY COUNCIL 
Appeal fromşthe Labore High Court 
June 13, 1939 
Lorp THANKERTCN, SIR GEoRkas RANKIN 
AND MR. M. R, JAYAKAB 
Tae TRUSTEES or TRIBUNE FRESS, 
LAHORE—APFELLANTS 
versus 
Tas COMMISSIONER or INCOME-TAX, 
PUNJAB, LAHORE—Responpgnt 

Income Taz Act (X1 of 1922), a. 4 (3)—“Charitable 
purpose —“Objeet of general public utility"— Opinion 
of Judge, tf to be constcered — Tests —W ill creating 
trust for conducting newspaper — Clause directing 
trustees to keep up the liveral policy of paper— 
Pager sold to' publee sat commercial rates—No profits 
made out of the concern — Income, held exempted 
from income-tax under 3. 4 (3)-~Discussion of politics 
held immaterial. 

The question whether a particular object is of 
general public utility, like the question whether a 
particular trust is charitable, is a question of law, 
though doubtless it is for the Oommissioner to find 
and state any factsbearing thereon. Commissioner of 
Inland Revenue v. Temperance Council of Christian 
catia of England and Wales (4), relied on. fp. 685, 
col, 2. 

On the question whether a particular object or 
purpose was of general public utility though the 
personal oy private opinion of the Judge is im- 
material, nevertheless fora charitable gift to be valid, 
it must be shown il) that the gift will or may be 
operative for the public benefit, and (z) that the trust 
is one, the administration of which, the Court itself 
could, if necessary, undertake and control. There is 
nothing in the income Tax Act to discharge the 
Court of its responsibility in coming to a finding as 
to the character of the object of a trust—a matter 
which bears directly upon its validity. Moreover, 
under the Income Tax Act, the test of general public 
utility is applicable not only to trusts inthe English 
sense but is to be applied to property held under trust 
“or other legal obligation’’—a phrase’ which would 
include Moslem Wakfs and Hindu endowments. 
dn re Foveauz, Cross v. London Anti-Vivisection 
Seciety (d), dissented from. inre Hummeltenberg 
16), relied on. Yeap Cheah Neo v. Ong Ching Neo (2) 
and Fatima Bibi v. Advocate-Generai (b), referred 
to. |p. 886, col. 1.] e i 

A testator created by a willa trust, clauses 20th and 
2lst of the will being in the following terms; “XX 
That my property in the stock and goodwill of the 
Tribune tress and Newspaper, shall vest permanently 
ina Committee of Tiustees consisting of tne following 
members, ......—XXI1 Thatit shail be the duty of the 
said Oommittee of Trustees to maintain the said’ 
press and newspaper in an efficient condition, keep- 
mg up the liberal policy of the said newspaper and 
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devoting the surplus income of the said press and 
lewspaper after defraying all current expenses in 
improving the said newspaper, and placing it on a 

Booting of permanency.” By a deed of compromise 
dated December 1, 1906, whereby certain litigation 
a8 to the validity of the will was brought to an end, 

mt was agreed between the parties thereto that “in 
sase the Tribune newspaper should cease to exist or 

e impossible to exist’ the property belonging to the 
Tribune Press should become the property of the 
Arts College Trust (another trust created by the 

estator). Since the death of the testator in 1898 the 

rust in respect of the Tribune Press had been carried 
«out. The question arose, after the death of the testator, 
whether the income to the Tribune Trust was exempt 
from income-tax under s. 4 (3) (1) of the Income Tax 
Act. When the reference went to the Privy Oouncil, 
it was considered by the Board to be desirable that 
the powers conferred by sub-s.4 of 8.66 of the Act 
should be employed to obtain further information, 
Accordingly the case was referred back to the Oom- 
missioner under s. 66 (4) for the addition of such 
facts during the lifetime of the testator as may 
bear upon the proper interpretation of the expres- 
sion ‘keeping up the liberal policy of the said 
newspaper’. Accordingly extracts from thefirst issue 
of the paper containing an article entitled “Our- 
selves’ which was a statement of the paper's 
aims and objects and a further article of the same 
character published and headed “Our Second Anni- 
versary” were supplied. Extracts from issues of the 
paper between 1881 and 1898 had been selected by 
the Commissioner and by the Trustees tothrow light 
on the character and policy of the paper in the life- 
time of its founder : 

Held, (i) that the sole use which their Lordships 
were concerned to make of these materials was to 
arrive ata true construction of the trust, the testator 
having expressed his intentions by the refexénce to a 
newspaper which had been published in his lifetime 
and to a policy, the character and purpose of which 
“must necessarily be collected from its previous issues. 
It was not necessary or relevant to inquire as to 
mannerin which the trust had been or was being 
carried out since the date of the testator’s death. 
“Brighton College v, Marriott (1), distinguished. 

(iij that the property referred to in these paragraphs 
of the will was nut held for the purpose of “educa- 
tion” in the sense ofthat word as appearing ins. 4 
ofthe Act. Prima facie, therefore, the only question 
for decision was whether that property was held 
under trust wholly forthe advancement of an object 
‘of general public utility; 

(tii) that the fact that the Tribune newspaper 
charged itsreaders and advertises at ordinary com- 
mercial rates didnot alter the character of the trust; 
the evidence or findings did not disclose that any 
profit was made by the newspaper or press before 
1918 and it was at least certain that neither was 
founded fur private prolit whether to the testator or 
any other person. By the terms of the trust, it was 
not to be carried on for profit to anyindividual. It 
could not be regarded as an element necessarily 
present in any purpose of general public utility, that 
16 shouldgprovids something for nothing or for less 
than it costs or for less than the ordinary price. An 
eleemosynary eiement was not essential even in the 
strict Kinglish view of charitable uses, The purpose 
ot providing the poor or the community in general 
with some usefui thing without price or ata low 
price may doubtless be initselfa purpose of yeneral 
puvlie utilny. But if another object be indepen- 
dently initseif of general public utility, the circum- 
stance that. he tastator’s bounty was only in respect 
of the initial capital assets, or had only to mest a 
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working loss temporarily and not permanently will 
not, necessarily at least, alter the character of the 
object. Commissioner v. University College of North 
Wales (9), relied on. : 

(iv) that the ciroumstances of Upper India in the 
last decade of the nineteenth century would doubtless 
make any’ paper published for Indian readers 
sympathetic to various movements for socialand 
political reform, But considering the material which 
showed the character of the newspaper as it was in 
fact conducted in the testator’s lifetime, questions of 
politics and legislation were discussed only as many 
other matters were in this paper discussed and it was 
not made out that a political purpose was the domi- 
nant purpose of the trust. 

[Case-law referred to]. 

(v) that the object of the paper may fairly be des- 
cribed as “the object of supplying the Province with 
an organ of educated public opinion” and that it 
should prima facie be held to be an object of general 
public utility. Having regard to the particular 
circumstances of the time, the directions of the 
testator and the evidence astothe contents of the 
paper before 1898 the present case was nearer on its 
facts to In re Scowcroft, Ormord (12), than it was to 
the case of the Bonar Law Memorial Trust v. Inland 
Revenue Commissioner (14) or to the case put by 
Russell, J. in In re Tetley (11) of a newspaper sub- 
sidised for the promotion of particular political or 
fiscal opinions. In these circumstances the case 
could not be regarded as outside the ambit of the 
exemption clause of the Indian Act; 

(va) that it was not necessary to consider what the 
position would be if the trust declared by the will 
were for any reason to fail in the future, 158 Ind. 
Oas. 306 reversed. 


Messrs. A. M. Latter, K. C. and H.W. 
Williams, for the Appellants. 


Messrs. J. Millard Tucker, K, C. and E. L. 
Norton, for the Respondent. : 


Sir George Rankin.—The Trustees of 

the “Tribune Press”, Lahore, appaal from 
the Gecision given on June 4, 1935*, by the 
majority of the Judges composing a Fall 
Bench of the High Court at Lahore upon 
a reference made to that Court under 
s. 66(2) of the Indian Income Tax Act, 
922. 
X On January 31, 1933, the Incone-tax 
Officer, Lahore, for the year of assessment 
1932-335 assessed the appellants to tax upon 
an income of Rs. 61,629, calculated upon 
the figures for the previous year. No 
question now arises as to the amount of 
the assessment or the computation of the 
tax. The sole question is whether the 
income of the appellants is not exempt 
from tax under the first clause of 
sub-s, 3 of s. 4 of the Act. 

(3) This Act shall not apply to the following 
classes of income— 

(4) Any income derived from property held under 
trust, or other legal obligation wholly for religious 
or charitable purposes, and in the case of property so 
held in part only for such purposes, the income 


*Reported as 198 Ind. Cas. 306—1 Hd] 
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applied, ‘or finally 
thereto. 

In this sub-section “charitable purpose” includes 
relief of the poor, educatior, medical relief, and 
the advancement of any other object of géneral 
public utility.” y 

Sardar Dayal Singb, a Sikb inhabitant 
of the Punjab, died in 1898, having by this 
Will dated June 15, 1895, created three 
separate trustato be administered by three 
independent “committees of trustees.” Two 
of the trusts were for the éstablishment 
and maintenance of (1) an Arts Collge (2) 
a public library. The third trust was 
declared by the 20th and 2lst pragraphs 
‘of the will in the following terms — 

“XX. That my property in the stock and good- 
“will ofthe Tribune Press and Newspaper in Anarkali, 
' Lahore, shall Vest ‘permanently in a ‘Committée of 

Trustésa ‘consisting of the following mémbers, 
' 'pig i 

©- 4. ‘Babu Jogendra ‘Ohandra Bose, M. A.B. L., 
Pleader, Chief Court, Lahore. i 

~ %2. Mr. Charles Golak Nath, B. A, LL. B, 
‘Barrister-dt-Lai. 
~ % Mr. Herkistién Lal, B. A., Barrister-at-Law, 
: Lahors, i 

XXI. That -it shall'be the duty of the said'Oom- 
mittee of Trustees to maintain the ‘said ‘prees ‘and 
hewspaper ‘in an éfiicient-condition, kéeping ‘up the 

‘liberal ‘policy of ‘the said newspapér ‘and devoting 
‘the surpliis income òf- tthe baid press and news- 
paper after defraying all current éxpénses in im- 
proving the said newspaper, and placing it on a 
footing of permanency.” 

_ By a deed of compromise . dated Decem- 
“ber 1, 1906, ‘wheréby ‘certain litigation 
as tothe validity of ‘the will was ‘brought 
to an end, it was agreed between the 
‘parties thereto that “in cdse the Tribune 
“néwspaper should cédse to exist or -be 
‘impossible ‘to‘exist” the property belonging 
‘to the’ Tribune Press should become the 
‘property of the Aris College trust. 

Since the déath of Sardar Dayal Singh 

“in 7898, the trust in respect of tne 
Tribune Press has been carried out and 
‘the newspaper of that name has continued 

“40 be published. The profits of the press 
‘and newspaper have been assessed to 

‘Yncome-tax ‘since 1918 ‘Phe claim to 

' "exemption ‘was first made by the appellants 
in respect of „the year 1932-33—that ‘is, 
‘in the prc¢eedings out of which this appeal 
“arises. The claim was made for the first 
time before the Assistant Commissioner, 
and on his rejecting the appellants’ con- 
tention, they applied to the Commissioner 
` “praying that on ‘this point (and cn another 

- point which is not now in controversy) he 
would either accept their -contentions or 
make a reference tothe High Court. On 
January 20, 1934, the Commissioner referred 
to the High Court two questions ‘framed 


set apart for application 
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in the following terms :— | 

(1) Isthe income ofthe Tribune Trust liable 
be assessed in the hands of the trustees under 
provisions of the Income Tax Act. : 

(a) If so, isitnot exempt under s. 4,8) (i) of 
Act?" ea 

Upon the second question, which alo 
need now be referred to, the Commission 
having set out cls. 20 and 21 of the w 
gave ‘as his opinion :— 

“It will be very difficult to say whether # 
running ‘of a newspaper is an object of general pab 
atility, but the mere fact that income is used > 
the improvement of'the paper is not enough to te 
it out of the category ofa business concern. 

The learned Judges of the Division Ben» 
before whom the. reference was first hea: 
were of ‘diferent opinions, Jai Lal,- 
holding ‘that the appellants’ income w: 
exempt from tax and Skemp, J. holdir 
‘that it was pot. The question was referre 
to a Full Bench with the result that YouDia 
O, J. and Addison, J. held that the incom 
in question was not exempt, Tek Ohand, » 
dissenting. From this decision (June: 
1935), the present appeal to His Majest 
was brought, and at the first hearing—o 
July 22 and 23, 1937—it was considered b 
the Board io be desirable that the power 


‘gonferréd by sub-s. 4 of s. 66 ofthe Ac 
‘should be employed ‘to obtain” further i» 


formation. Accordingly by an Order i 
Gouncil dated July 29, 1937, it was-directe 
in‘accordance with the ‘advice tendéred b; 


‘ the Board : 


irg) “tliat the case cught to'be remitted to the Hig 


“Court of Judicdture at Lahore with a direction the 
‘the said Wigh’Oourtehall refer the case back to-th» 
‘said ‘Commissionér under s. 66 (4) of the India 


Incéme Tax ‘Act, 1922, first for the addition of suc 


‘facts during the ‘life-time of the testator Sarda 


‘Dayal ‘Singh as may bear upon the proper interpre 
tation of the sxpression ‘keeping up the libera 
‘policy of ‘the’ eaid ‘newspaper’ in clause XXI of th» 
will ofthe said testator dated ‘the lithdsy of Juni 
1895, and secondly, for the ‘addition of such facts ap 
to a compromise dated the lst day of December 1£0 


‘as máy show whéther the said compromise is binding, 


on all parties interested in the estate of the saidi 


“testator.” 


There is now before their Lordships æ 
eupplementary statement made by ‘the 
present Commissioner, ‘Mr. K. O. Basak, 
who has carefully assembled considerable 
material explanatory of the direction givem 
by'the testator in tre phrase “ke@ping up: 


‘the liberal pclicy of the said newspaper”, 


and showing, as their Lordships think very 
fairly, the nature and purpose of the trust. 
The ‘first issue of ‘the paper was dated 
February 2, 1881, and contained an article 
entitled: “Ourselves” which was a statement 
of the-paper’s aims and'objects. Two years 
later (February 3, 1883), a further article 
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= the same character was published headed 
Jur Second Anniversary”. Extracts from 
sues of the paper between 188! and 1893. 
ave been selected by the Commissioner 
nd by the appellants to throw light on the 
‘taracter and policy of the paper in the 
fetime of its founder. 
The sole uso which their Lordships are. 
yneerned to make of these materials is to 
mavrive at a true construction of the trust, 
16 testator having expressed his intentions 
y reference to a newspaper which had 
een published in his lifetime and to a 
olicy, the character and purpose of which 
nust necessarily be collected from its pree 
ious isgues. It is not necessary or relevant 
> inquire as to manner in which the 
«ust has been or is being carried ont since 
ware date ofthe testator’s death. The ques- 
on is as to the true nature and character 
wmf the trust. 
No question here arises such as was dealt 
‘ith in Brighton College v. Marriott (1), 
here it was held that the English Act as 
then stood provided no exemption for 
rofits of a trade carried on by a charity 
«ven if the carrying on of the trade was the 
Jle and only purpose of the charity. In the 
„tter of reference there is no suggestion 
aat the income under assessment is not 
«rived from property held under the trust 
-eclared in the 20th and 21st paragraphs of 
6 will, < 
Their Lordships are not prepared to hold 
iat the property referred to in these para: 
—«raphs of the will is held for the purpose of 
meducation” in the sense of that word as it 
mopears in s.4 of the Act. Prima facie, 
«#erefore, the only question for decision is 
thether that property is held under trust 
‘holly for the advancement of an object of 
«neral publie utility. This was the view 
ken in the High Court by Tek Ohand, J., 
ho contrasted the wide terms of the 
-sempting clause in the Indian Income Tax 
ct withthe observations of Lord Lindley 
a the case of In re Macduff, Macduff v. 
-lacduff (2), where after referring to a well- 
nown passage in Lord Macnaghten’s 
mecech in Commissioner for Special Purposes 
f Income Tax v. Pemsel (3), Lord Lindley 
-eld that jn English Law there might be 
me purposes of general utility which 
[aight be charitable and some which might 
«ot, the true test being the spirit or 
tention of the statute of Elizabeth 
(1) (1926) A Q 192; 95 L J K B 358. 
(9) (1896) 2 Ch. 451 at p 467; 65 L J Oh. 700;45 W 
1154; 74 L T 706. 
(3) (1891) A O 53l at p 583; 61 L J Q B 265; 55 J P 
5; 65 L T 621; 3 Tax. Qas, 53. ae i 
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(43 Eliz. o. 4). Learned Counsel for the 
respondent in the present case while not 
appareatly conceding that under the Indian 
statute tae sole test to be applied to the 
object of a trust wasthat of general public 
utility was willing that this should be 
assumed in the present case. He suggested 
that tue questioa whether an object was of 
general public utility was a question of 
fact to be found and stated by ths Oom- 
missioner and not a question of jaw for the 
Court. Taoeir Lordships while uawilling to 
pronounce upon any matter which has not 
been argued before them consider that the. 
Courts in India might be misled if the. 
Board appeared to cast doubt upon the 
view that the admissibility of a claim to 
exemption from income-tax must be dater- 
mined by the language of the special 
provision made by the Act in that behalf. 
They are also of opinion that the question 
whether a particular object is of general 
publis utility, like the question whether a 
Particular trust is charitable, is a question 
of law, though doubtless it is for the 
Commissioner to find and state any facts 
bearing thereon. [ef Commissioners of. 
Inland Revenue y. Temperance Council of 
Christian Churches of England & Wales (4)|. 
Ia the present case tas Oommissioner pro- 
perly stated is as a question of law under 
s. 66 and answered is as such—indeed he 
put the point as being “‘waetner the trust 
can ba deemed to be a charitable trust ?” 
The importance of applying correct princis 
ples in such a matter is manifest by reason 
of the rule against perpetuity laid down 
as to wills in 5. 114 of the [ndian Succession. 
Act, 1925, and as to transfers inter vivos by 
s. 14 of the Transfer of Property Act, 1882, 
As to the latter, by s. 18 exception is made 
for transfer of property “for the benefit of 
the,public in the advancement of religion. 
knowledge, commerce, health, safety or any: 
other object benaicial to mankind.” By 
a long course of judicial decisions following 
English authority, an exemption for charit- 
able trusts has been implied or read iuto 
s. 114 of the Succession Act, and bys, 118 
restrictions are imposed upon bequests for 
“religious or charitable uses.” And s. Z 
ofthe Charitable Eadəwments Act, 1890, 
contains the same deiinition of charitable 
purpose as is given by tae Incomsa Lax Act, 
but with the addition ot words excluding 
religious purposes. 

Poe was aira by Jai Lal aad Pek 
Chand, JJ. that on the question wasthara 


(4) (1926) 10 Tax. Cas. 748 at p 772; 42 T LR 618, 
136LT 


. 


886 


particular object or purpose was of general 
public ulility the true test is not what the 
Court ‘considers to be beneficial to the 
public but what’ the testator considered 
to be so. Inso holding they were .following 
what was said by Chitty, J. in In re 
Faveaux, Cross v. London Anti-Vivisection 
Society (5). That case was on this point 
dissented from by Russell, J. In re 
Hummeltenberg (6), where it was held that 
though the personal or private opinion of 
the: Judge ‘is immaterial, nevertheless for a 
charitable gift to be valid, it must be 
shown (1) that the gift willor may be 
operative for the public benefit and (2) 
that the trust is one, the administration 
.of which, the Court itself could, if necessary, 
undertake and control : 
i“I£a testator by stating or indicating his view 
that a trust is beneficial to the public can establish 
that fact beyond question, trusts might be establighed 
in perpetuity for the promotion ofall kinds of 
fantastic (thought not unlawful) objects.” 
: Their Lordships. are in agreement with 
this: view and -see nothing inthe Indian 
Income Tax Act to discharge the Oourt of 
its responsibility in coming to a finding 
as to the character of the object of a trust— 
a Matter which bears directly upon its 
- validity. -It is to be observed, moreover, 
that under the Income Tax Act, the test 
of general public utility is applicable not 
only to trusts in the English sense but 
is” to be appliedto property beld under 
trust- “or other legal obligation”"—a phrase 
which would” includé Moslem Wakfs and 
Hindu endowments. The true approach to 
such questions in cases which arise in 
countries to which English ideas—let 
. alone English technicalities—may: ‘be in- 
applicable was considered by the Board ‘in 
Yeap Cheah Neo v. Ong Ching Neo (7), 
and it- was well said by Sir Raymond West 
in an Indian case Fatima Bibi vy, Advocate- 
General (8) 
“But useful and beneficial in whatsense? The 
Courts have to pronounce whether any particular 
object of a bounty falls withjn the definition; 
bit they must in general apply the standard of 
customary law and common opinion amongst the 
community to which the parties interested belong.” 
- In the High Oourt stress was laid by the 
learned Chief Justice and by Addison, J. 
onthe fact that the Tribune newspaper 
charges its readers and advertisers at 
ordinary commercial rates for the advan- 
tages which it affords. As against this, the 


Be a 2 Oh. 501; 64 L J Oh. 856; 43W R 661; 73 

u T202.. 

L (1923) 1 Ch. 237 at p 242: 92 LJ Ch. 326; 129 
3, - 


T 124; 67 8 J 313;39T L R20 
(1) (1875)6 P O 381. 


(8) 6B 42 at p50, 
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evidence or findings do not disclose tha 
any profit was made by the newspaper o 
press before 1918 and it is at least certair 
that neither was founded for private profi> 
whether to the testator or any other person» 
By theterms of the trust it isnot to hu 
carried on for profitto any individual, T 
cannot, in their Lordships’ opinion, be re 
garded as an element necessarily present iy» 
any purpose of general public utility, tha 
it should provide something for nothin» 
or for lessthan it costs or for less thae 
the ordinary pricé. An eleemosynary ‘ele 
ment is not essential even in the stric 
English view of charitable uses [Commis 
sioners v. University College of North Wale 
(¥)|. There seems to be no solid distinctiom 
fo be taken under. the phrase “genere 
public utility” between a school founded b: 
a testator but charging fees to its pupil 
and a paper founded by a testator and sole 
to, its readers. The, purpose of. providin 
the poor or the community in general wit! 
some useful thing without price or at. 
low price’ may ‘doubtless be in itself : 
purpose of general public utility. But: pag 
another object be independently in itse)al 
of general public utility, the cireumstane 
thatthe ‘testator’s bounty was only in res 
pect of the initial capital assets, or bad ont 
to meet a working loss temporarily ‘an 
not permanently will not, necessaril 
at least, alter the character of the object. ` 
The main objection now taken to th 
appellants’ claim for exemption is on th 
ground that the Tribune newspaper, as it 
founder intended it to be carried on 
would contain: matter in the nature c 
political propaganda and would be devote 
to the advocacy of particular legislativ 
measures considered by its founder to: b 
measures of reform. Itis not suggeste: 
that the views or measures to be advocate. 
weren any way unlawful, but even so th 
political character, it is said, prevent 
the, trust from being held to be for an objec 
of general public utility. Lord Parke 
said in Bowman v. Secular Society, Limite. 
ao trust for theattainment of political objects ha» 
always been held invalid, not because it is illega 
for everyore is at liberty to advocate or promot 
by any lawful means a changein the l®w, but be 
cause the Court has no means cf judging whether 
proposed change inthe law will or will not be fo 
the public benefit, and therefore cannot say tha 
the gift to secure the change is a charitable giit.” 
And in In re Tetley (11), where the gif 


(9) (1909) 5 Tax. Cas. 408 at p 414. N 
GUN (1917) A C 406 atp 442; 86 L J Oh. 565; 33T Lb 


816: l 
- (IL (1923) 1 Oh, 258 at p 262. 
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as for “patriotic” and charitable objects 
ussell, J. said: 

“But must every application of, the fund fora 
«atriotic purpose be beneficial to the community 
nd therefore charitable; Tt seems to me that it is 

<ampossible to hold that. What is or is not patriotic 

3 in many cases mere matter of opinion. Subsidising 

newspaper for the promotion of particular 
litical or fiscal opinions would be a patriotic 
«urpose in the eyes of those who considered that the 
viumph of those opinions would be beneficial to the 
ommunity. It wouldnot be an application of funds 
or acharitable purpose.” 


Again in Commissioners of Inland Re- 
Tenue v. Temperance Council of Christian 
Jhurehes of England & Wales (4), Rowlatt,J. 
Minding that the first purpose of the assessees 
=was legislative temperance reform though 
the work was to be ofa strictly non-party 
sharacter observed : — 
“Any purpose of influencing legislation is a 
woolitical purpose inthis connection, Under these 
eircustances this is mainly a trust to secure a 
sertain line of legislation, and if that isso, I do not 
«understand it to be disputed that that would not be 
a charitable trust. Ithinkthe authorities are clear 


«upon it and Iam not going to say anything more 
«about it.” 


On the other hand it is to be observed 
‘that in this case Rowlatt, J. rejected but only 
upon the facts, the argument that the pur- 
pose of the Council was temperance and that 

Mogislation came in in a subsidiary way. 
And in In re Scowcroft (12), the devise of 
a building known as the UOonservative 
Olub and Village Reading Room in a cere 
tain parish to be maintained “for the 
furtherance of Conservative principles and 
religious and mental improvement, etc.” was 
held to be a gift for religious and mental 
improvement. Stirling, J. said :— 

“It is therefore a gift in one form or another for 
religious and mental improvement, no doubt in com- 
bination with the advancement of Conservative 
principles ; bat that limitation, it appears to me, is 
not sufficient to prevent it from being a perfectly 
good charitable gift as undoubtedly it would be if 


it were a giftfor the furtherance of religious and 
mental improvement alone.” 


In re Hood (13), was a case where a 
testator had bequeathed his residuary estate 
for the purpose of spreading Ohristian 
principles and aiding all active steps to 
minimise and extinguish the drink traffic. 
On the view that the former was the domi- 
nant purpose and that the latter was sub- 
sidiary thereto, the gift was upheld even 
on the*hv pothesis that the latter purpose 
would not have been charitable in itself. 

In Bonar Law Memorial Trust v. Inland 
Revenue Commissioners (14). Finlay, J. 
5 eae 2 Ch. 638; 67 L J Ob. 697;15 T L R4;79 

.(13) (1931) 1 Oh.240; 100 L J Ch. 115; 143 L T 691; 
748 J 549;46 TL R571, eega qy 
(14) (1933) 17 TO 508; 77 SJ 101; 49 T L R 220, 
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had to deal with a collage founded in 
connection with the Conservative party and 
after reviewing the cases above cited held 
that the question was whether the doninant 
purposa was a good charitable purpose or 
not :— 

“The fact that the education was entrusted to the 
Conservative party would not, I think, affect the 
validity of the trust if in truth it was a trust for 
education ; but on the other hand, if the true view 
is thatthe trust was a trust for the promotion of 
Conservative principles ..... and that the education, 
the lectures, and so forth were subsidiary to that 
which was the main and dominating purpose then 
the fact that the lectures and so forth would be 
educative would not be sufficient to make the trust a 
trust for charitable purposes only.” 


Holding that the college was in effect an 
educational centre for the Oonservative 
party and that this was in accordance 
with the trust deed. the learned Judge 
decided that the claim for exemption from 
tax could not be sustained. 


These English decisions are in point in 
so far only as they illustrate the manner 
in which political objects, in the wide sense 
which includes projects for legislation in 
the interests of particular causes, affect the 
question whether the Court can regard a 
trust as being one of general public utility. 
In the original letter of reference it waa 
not suggested by the Commissioner that the 
newspaper was intended by its founder 
tobe a mere vehicle of political propa- 
ganda, and in the case of Sardar Dayal 
Singh it seems unreasonable to doubt that 
his object was to benefit the people of 
Upper India by providing them with an 
English newspaper—the dissemination of 
news and the ventilation of opinion upon 
all matters of public interest. While not 
perhaps impossible, it is difficult for a 
newspaper to avoid having or acquiring a 
particular political complexion unless indeed 
itavoids all reference to the activities of 
Governments or Legislatures or treats of them 
in an eclectic or inconsistent manner. The 
circumstances of Upper India in the last 
decade of the nineteenth century would 
doubtless make any paper published for 
Indian readers sympathetic to various move- 
ments for social and political reform. But 
their Lordships having before them mate- 
tial which chows the character of the news- 
paper asit wasin fact conducted in the 
testator’s lifetime have arrived at the con- 
clusion that questions of politics and legis- 
lation were discussed only as many other 
matters were in this paper discussed and 
that it is not made out that a political 
purpose was the dominant purpose of the 
trust. $ 


“888 
They think that the object of the paper 


may fairly be described us “the object of . 


supplying tLe Province with an organ of 
educated public opinion’ and that it should 
prima facie be held to be an object of 
general public utility. Having régard to 
the particular circumstances of the time, 
the directions of the téstator and the evi- 
dence as to the contents of the paper before 
1893 their Lordships think that the present 
césé is nearer on jis facts to In re Seow- 
croft (12), supra than it isto the case of 
the Bonar Law Memorial Trust v. Commis- 
sioner of Inland Revenue (14), supra or to 
the case put by Russell, J.in In re Tetley 
(11), of a newspaper subsidised for the 
promotion of particular political or fiscal 
opinions. They do not think that in these 
circumstances the case can be regarded 
as outside the ambit of the exemption clatise 
of the Indian Act. 


It iè not necessary to consider what the 
position would beif the trust declared by 
the will were for any reason to fail in the 
futare. | 

For the reasons given their Lordships 
are of opinion, that tbis appeal should be 
allowed and that the second of the two 
qiiéstions referred to the Court by the Com- 
missionér’s letter of reference dated Janu- 
afy 26, 1934, should be answered in the 
affirmative. They will humbly advise His 
Majésty accordingly. The respondent will 
pay the appellants’ costs of the reference 
in thé High Court and on this appeal. 


D. Appeal allowed. 


- Solicitors for the Appéllants :—Messrs, 
Nehra & Co. , 

Solicitors for the Respondent :— Soli- 
citor, India Office. 
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Nekkanti SURYANARAYANA— 
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52—Policy of Act—Construction of sections—Prin. 
giples tobe kept in view—Sale of property is nog 
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prohibited till adjudication—Creditor, if entitled to 
benefit of sale—Bona fide auction-purchaser, posi- 
tion of —Delivery of property by executing Court 
—Decree-holder with knowledge of insolvency pro- 
ceedings, if can proceed with sale and purchase 
property himself—Sale price, if can be set-off against 
decree 

In construing ss. 28, 51 and 52, Provincial Insol- 
vency Act, two principles have to be kept in view, 
(1). It is the policy of the law of insolvency that 
when adebtor commits an act of insolvency, there 
must be an even distribution of his property 
among his creditors and no creditor of his should 
be entitled to receive more than.a rateable pro- 
portion of the amount realised from the property 
of the insolvent and available for distribution 
equally with other creditors. (2) It is the policy 
of the law not to frustrate the effort ofa diligent 
execution creditor and deprive him of the fruits of 
his execution. [p. 888, col. 2.] 

By the combined operations of ss. 28 and 51 it is 
clear that a sale of the property until the date of 
the order of adjudication is not prohibited inspite 
of the presentation and the admission of the 
insolvency petition, but the creditor is not given 
the benefit of the remedy had by him. Bat the 
law protects the title of the auction-purchaser to 
the property sold in auction under s. 51 (3). 
If therefore a purchaser can say that the purchase - 
was made in good faith, inspite of the fact that 
there has been an order of adjudication subsequent 
to the sale, his title to the property will remain 
unaffected. Therefore the doctrine of relation back 
of the title of Official Receiver is subject to the 
exception enacted in s. 51 (3). Muthan Chettiar v. 
Tangan Naicken (1), relied on. [p. 890, col. 


The duty which is enjoined on the executing 
Court under s. 52 is to deliver the property to the 
Receiver if an application is made in that behalf, 
But if no application is made, the executing Court 
is bound to proceed with the sale of the property. 
There is nothing in the section to indicate that the 
executing Court is prohibited from doing what it 
is obliged to do and its power to sell the property 
remains unaltered and unaffected. Trustees of 
Woolford’s Hatate v. Levy (2), relied on. [êbid.] 

A decree-liolder is not precluded from proceeding 
with the sale with the knowledge of the ingol- 
vency and purchase the property himself. The 
notice of insolvency to the decree-holder cannot 
connéte to him want of good faith. The only dis- 
ability ander which he lies is that he will not be 
entitled to the benefit of the execution, that is, he 
cannot set off the amount of the decree debt 
against the purchase price but he is bound to pay 
the amount of the purchase money into Court just 
like any other stranger purchaser and share in the 
sale proceeds rateably along with other creditors. 
Muthan Chettiar v. Venkttuswami Naicken (1), Sri 
Chand v. Murari Lal (3) and Ralla Ram v. Ram- 
labhaya Mal (4), relied on, Palamma v. Official 
rei” of Nellore (9), distinguished. [p. 891, cols. 


e 

A. against the order of the Oourt of the 
Subordinate Judge, Narasapur, dated 
March 20, 1936, and made in Mis, A. 8. No, 36 
of 1935, preferred against the order of the 
Court of the District Munsif, Narasapur, dated 
November <0, 1935, and made in M. P, 
a 1999 of 1935 in O, S. No. 290 of 
1934. BP SY 
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Mr. M. Appa Rao, for the Appellant, 
Mr. K. Bhimasankaran, for the Respon- 
«dent. 
dudgment.—The question in this appeal 
relates to the validity ofa sale of immov- 
abla property in execution of the decree 
in O. 8. No 290 of 1934 on the file of the 
District Munsif's Court of Nerasapur 
obtained by the appellant against one 
Neekanti Suryanarayana and his two sons. 
The property was sold on October 2, 1935, 
and purchased by the appellant the decree- 
holder himself. An application was made 
by the said Neekanti Suryanaryana the 
Ist judgment-debtor to set aside the sale 
alleging that there were material irregu- 
larities and fraud in the conduct of the 
sale, in consequence whereof, the property 
did not fetch a fair price, He also 
impeached the sale on the ground that 
before the date of the sale, he had filed an 
application in the Sub-Court of Narasapur 
for his being declared an insolvent, that 
the said petition was admitted and an 
interim Receiver appointed, that he applied 
to the Court (the District Munsif of 
Narasapur) to stop the sale but the Court 
declined to. dosa, and the sale was there- 
fore in contravention of s. 52 of the 
Provincial Insolvency Act. The learned 
District Munesif on a consideration of the 
evidence adduced, came to the conclusion 
that there was no fraud or material 
irregularity in the conduct of the sale that 
the price realized at thetime of sale was a 
reasonable price, and in regard to tke 


second objection, he held that there was no’ 


substance in it. Tke learned Subordinate 
Judge in appeal concurred in view of the 
learned District Munsif in regard to the 
finding as to the material irregularity and 
reasonable price but he was of the opiaion 
that the sale was in contravention of s, 52 
of the Provincial Insolvency Act and there- 
fore he allowed the appeal and set aside the 
sale. Itis this order that is being attacked 
in this civil miscellaneous second appeal. 

So far as the question of material 
irregularity and fraud are concerned, there 
are concurrent findings of fact and they 

‘cannot be challenged in second appeal. 
The question therefore for consideraticn is 
whether the sale is invalid. ltis contended 
that once an interim Receiver has been 
appointed and fact of such appointment is 
brought io the notice of the exe- 
cuting Court, it is bound to stay the 
sale and a sale held after such notice 
is invalid, and the purchase at any such 
sale with notice ofthe insolvency could 
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in good 
faith. To test the soundness of the con- 
tention, it will be necessary to examine 
the relevantprovisious of the Provincial 
Insolvency Act bearing on the matter. 
They are ss. 28,51 and 52. In construing 
these provisions two principles have to be 
kept in view (1). It is the policy of the 
law of insolvency that when a debtor com-. 
mits an actof insolvency, there must be 
an even distribution cf his property among 
his creditors and nocreditor of his should 
be entitled to receive more than a rateable 
proportion of the amount realised from 
the property of the insolvent and available 
for distribution equally with other cre- 
ditors. l 

(2) Itisthe policy of the law not to 
frustrate the effortof a diligent execution 
creditor and deprive him ofthe fruits of 
his execution. I think the provisions of 
the insolvency Act have been enacted to 
secure the object underlying these princi- 
ples. Under s. 28 (2) of the Provincial 
Insolvency Act, on the making of an order 
of adjadication, the whole of the property 
of insolvent vests in the Oourt or in an 
Official Receiver appointed by the Court 
but until then the property of the insolvent 
is not divested from him and every ere- 
ditor is free to have recourse to all 
available remedies against the debtor for 
realisation of his debt. The section clearly 
provides that the disability of the creditor 
to have any remedy against the property - 
of the insolvent is only after the order of ade. 
judication. This is clear from the expression 
“thereafter” in the section. Even then it is not 
an absolute disability imposed by the Act but 
only subject to the provisions of the Act 
as indicated by the words “except as pro- 
vided by this Act’. From the provisions 
of s. 28 (2) it is clear thata decree-holder 
‘can attach and bring the property to sale 
and have the property sold till the date 
of the order of adjudication. The ques- 
tion therefore is, if before the date of the 
order of adjudication, the propertyis sold 
and the sale proceeds are deposited into 
Court, what arethe rights of a creditor, 
the purchaser and the Receiver in regard 
to the. property and the sale proceeds. 

I shail now turn toss. 51 and 52 of the 
Act. Section 51 says that where execution 
of adecree has issued against the pro- 
perty of a debtor, a creditor shall not be 
entitled to the benefit of the execution 
‘against the Receiver except in respect of 
assets realised in the course of the execu: 
tion by sale or otherwise before the date 
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ef tre admission of the petition by virtue 
of this provision, the creditor can only 
claim the sale proceeds of a gale in execu- 
tion ofthe decree obtained by him only 
if they have been realised before the date 
ofthe admission of the petition. But for 
the provision it will be open to the Official 
Receiver to contend that the creditor is not 
entitled to the sale preceeds because by 
virtue of the provisions of g. 23 (7) of the 
Act, the property must be deemed to have 
vested in him from thedate of the presen- 
tation of the petition and hence by virtue 
of the statutory title thus conferred on 
him, he will be the person entitled to the 
sale proceeds of the property which in 
law belong to him. By the combined opera- 
tions of se. 28 and 51 it is clear that a 
sale of the property until the date of the 
order of adjudication is not prohibited 
inspite of the presentation of and the ad- 
mission of the insolvency petition, but the 
creditor is not given’ tbe benefit of the 
remedy had by him. But the law protects 
the tille of the auction-purchaser to the 
property sold in auction because s. 51 (3) 
provides that ; | 

“A person who in good faith purchases the pro- 
perty of adebtor under asale in execution shall, 
in all cases, acquire a good title to it against the 
Receiver.” 

, If therefore a purchaser can say that 
the purchase was made in good faith, 
inspite ofthe factthat there has been an 
order of adjudication subsequent to the 
sale, bis title tothe property will remain 
unaffected. Therefore the doctrine of 
relation back of the title of Official Re- 
ceiver is subject tothe exception enacted 
in s. 51 '3) (Vide Cornish, J’s observations 
in Muthan Chettiar v. Venkitusiami 
Naicken (1))}. Itis necessary for me now to 
consider for.the purpose of this case 
whether a purchaser in gond faith can 
acquire good title to tha property solde 
even afterthe order of adjudication be- 
cause inthis case the property has heen 
scld before the date of the order of adjudi- 
cation. hé 

“The question now, arises as to the scope 
and operation of s 52 of the Act. I may 
here mention a few facts and dates. 
The petition for insolvency was made after 
the order for sale was passed and the date 
of sale was fixed for September 30, 1935, 
but the petition was admitted and an 
interim Receiver appointed on September 
30, 1935, under s. 20 of the Act. The interim 

(1) 59 M 922 at p. 941;170 Ind. Cas, 510; A I R` 
1936 Mad. 819; 71 M L J.170; 44L W 194; (1936) 
M W N 758 (2); 10R M 201, 
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‘Receiver did not make any application as 


required by s. 52 of Act to deliver to him 
the property which was being brought to 
sale and the only application that was 
made was by the insolvent to stay the sale, 
The Oourt refused to stay the sale and 
the sale was held and at such a sale 
the property was Purchased by the decree- 
holder. The question on these facts is, is 
the purchase by the decree-holder invalid ? 
I have already stated that neither s. 28 
nors. 51 prohibits the sale until the date 
of the order of adjudication nor does s. 52 
because what that section says is before 
the property is brought to sale if notice ia 
given tothe executing Oourt that an in- 
solvency petition by or against the debtor 
has been admitted, the Court shall, on ap- 
plication, direct the property to be delivered 
to the Receiver. The duty which is enjoin- 
ed on the executing Court is to deliver the 
property to the Receiver if an ‘application 
is made in that behalf and I shall assume 
fcr the purpose of this case that the 
‘Receiver’ in s. 52 includes an interim 
Receiver. Butif no application is made, 
what should the executing Court do? Itis 
bound to proceed with the sale of the pro- 
perty. There is nothing in the section to 
indicate that the executing Court is prc- 
hibited from doing what it is obliged to 
do and its power to sell the property 
remains, unaltered and unaffected; vide 
the observations of Lord Esher in Trustee 
of Woolford’s Estate v. Levy (2) on the 
analogous ss. 45 and 46, Bankruptcy Act of 
1883). Therefore the sale of the Court is 
prima facie valid. 


The questions that now fall to be decided 
are, does the auction-purchaser get a good 
title to the property and whois entitled to 
the sale proceeds. These questions turn 
upon the other provisions of the Insolvency 
Act and they have been already adverted 
to, viz., 68.28 and 51. In a recent decision 
reported in Muthan Chettiar v. Venkitu- 
swami Naicken (|) Venkatasubba Rao and 
Cornish, JJ. upheld a esale in favour of a 
purchaser, even though the sale was keld 
after an application was made under s. 52 
by the Official Receiver and refused, on 
the ground thatthe purchaser acquired 
valid title unders.i1 (3) of the Act. But 
the present case is a stronger one in that 
no application has been made by either 
the Official Receiver or by the judgment- 
debtor to direct delivery of the property 


(2) (1892) 1 Q B 772; 61 LI QB 546, 66L T 
812; 40 W R 483; 56 JP 694, 
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and I am ofthe opinion that the appt- 
cation for stay ofthe sale is not in con- 
formity with the provisions of s. 52. 
Therefore the question is, is the appel- 
lant a purchaser in good faith within the 
meaning of s.51 (3)of the Act? So far 
as the sale is concerned, it was for a 
proper price and there was noirregularity 
or fraud in the conduct of the sale and 
no bad faith was attributed to the decree- 
holder, All that is asserted is that the 
fact of his purchasing the property with 
notice of the insolvency is enough to 
negative the existence of good faith. I 
am not inclined to agree with this con- 
tention. In Muthan Chettiar v, Venkitu- 
swami Nicken (1) the learned Judges were 
inclined tothe view that the mere fact that 
the purchaser had notice of the insolvency 
cannot connote want of good faith on the 
part of the purchaser. They further held 
in that case that a purchase made on the 
faith of a Courts order would negative all 
inferences of bad faith. No dcubt, in that 
case the’ auction-purchaser was a stran- 
ger but I do not think, having regard to 
the plain language of the section, any 
‘difference ought to be made between a 
decree-holder, purchaser and a stranger 
auction-purchaser. Section 51 (3) says 
“A person”, if, in pursuance ofa valid order 
of Court, the .decree-holder purchases the 
property with the leave of the Court 
entitling him to bid, I do not see any 
reason why the fact ofhis being a decree- 
holder,- should lay him under a disability 
to purchase the property. The only ques- 
tion is one of good faith. Ifhe has pur- 
chased the property in good faith, there 
is no reason why the purchase by him 


should not be upheld. The fact that be had’ 


notice of insolvency would not, in my 
opinion, indicate any absence cf good faith 
- on his part. Good faith implies honesty 
and there is nothing to indicate here that 
the purchaser was dishonest or colourable 
or fradulent. There is nothing in the prc- 
visions of the Insolvency Act, to preclude 
a decree-holder from proceeding with the 
sale with the knowledge of the insolvency 
vide Sri Chand v. Murari Lal (3) and Rala 
Ram v.Ramlabhaya (4). The only dis- 
ability under which he lies is that he will 
not be entitled to the benefit of the exe 
cution, that is, he cannot set off the 
amount of the decree debt against the 
purchase price but heis bound to pay 
(3) 34 A 628; 16 Ind. Cas. 183; 10A L J 252. 
F na 6L LJ, 282; 80 Ind. Oas, 509; A I R 1925 Lah. 
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the amount of the purchase money into 
Court just like any other stranger purchaser 
and share in the sale proceeds rateably 
along with other creditors, This position 
has not been disputed by Mr. Appa Rao 
and I think rightly. I donot see why the 
mere fact of knowledge of ins>»lvency should 
preclude the decree-holder from proceeding 
with the sale of the property. It may be 
that noorder of adjudication would be 
made at all, and if he should only stay his 
hand in the meanwhile, some other creditor 
might also attach the property and com- 
pletely deprive him of the advantage of 
his having taken proceedings earlier. 
It may be by staying hie hand and post- 
poning the sale, the property might not 
fetch a fair price at a subsequent sale 
and it will be more advantageous to have 
animmediate sale and get a fair price 
and even though he may be deprived of the 
fruits of the execution, he will be entitled 
to geta fair dividend by reason of the 
property fetching a good price. Neither 
in principle nor in reason does it seem to 
me that notice of insolvency should operate 
as a bar to a decree-holder proceeding 
with the sale of the property. A recent 
‘decision of Pandrang Row, J.in Palamma 
v. Official Receiver of Nellore (5) has been 
cited before me. The facts in that case 
are different because the learned Judge 
found that the circumstances of that case 
warranted a finding of - absence of good 
faith. I do not find the learned Judge 
laying down that mere knowledge of the 
insolvency imports bad faith. On the other 
band, he Observes thus : 

“Tt may be that when the fact of pending 
insolvency is brought to the notice of the Court 
and the Court nevertheless proceeds with the sale 
as happened in Muthan Chettiar v. Venkaitusami 
Naicken (1), the mere knowledge of the insolvency 
possessed by thepnrchasermay not be sufficient 


* toshow thatthe purchaser acted in bad faith or 


did not act in good faith. Butthat is not thecase 
here"? 


T do not think the learned Judge intend» 
ed tolay down any principle in conflict 
with the view which Ihave now expressed. 
Further, in this case itis only the. father 
that hss become an insolvent and his 
share alone would vest in the Official Re- 
ceiver and the shares of his sons would not 
vest in bim, prima facie the decree-holder 
would be entitled to bring to sale the 
son’s share in the property. Under such 
circumstances, it would be more disadvan= 
tageous to bring the entire property to 

(5) 181 Ind. Cas. 507; (1938) 1 M LJ781; 47 LW 


676; (1938) M W N 540; A I R1938 Mad. 718; 11 R 
M 819, ce fe at 
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sale and that is probably the reason why 
the interim Receiver did not choose to 
interfere thinking that he might claim the 
procceds of the sale without interfering with 
the sale. 

I am therefore of the opinion that the 
sale held on October 2, 1935 is perfectly 
valid and that the appellant has acquired 
gocd title to the property. [ accordingly 
set aside the order of the learned Sub- 
ordinate Judge and restore that of the 
District Munsif with costs throughout. 

(Leave to appeal is refused), 


N.-D. Order set aside. 
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PRIVY COUNCIL 

Appeal from the Rangcon High Court 

June 9, 1939 
Loep RUESBLL or KiLLOWEN, LORD 
Romrg, Sik LANCELOT SANDERSON, SIR 
Groreg RANKIN AND MR. M. R. JAYAKAR 
DAWSON’S BANK, LiMitTen— 
APrELLANT 
: versus ; 
MAUNG MYA THWIN AND OTHERS 
— RESPONDENTS 

Contract—Conveyance—Persons having attained 
majority executing deed of sale—No evidence that 
they were wrongfully induced so to act—Ample 
consideration existing —Persons are bound by the 
deed—Fraud—Findings as to, is a matter of proof 
and not surmise. i 

A deed of sale executed by persons who have 
attained majority, and are otherwise competent to 
act and dispose of their property is binding upon 
them, when there is no evidence that they were 
wrongfully induced so to act and there is ample 
consideration for the conveyance. |p. 894, col. 1.] 
: Tt would be doing 8 grave and lamentable in- 

justice in making against a par.y an imputation: of 
fraud, ag to which no issue was fixed, to which no 
one has ventured to testify, and which seemed to 
rest solely upon an allegation in the written state- 
ment which contained no mention of fraud and 
which was not supported by any evidence, The 
finding of. the High Court that the appellant (before 
the Privy Council) perceived (č. e,, knew) that the 
respondents executed the deed of sale under a 
mistake of law, was matter of proof not surmise 
and eince no evidence either of the faet or of his 
knowledge of it was given, the finding could not 
þe sustained. 178 Ind. Ons 447, reversed. [abid] 

Messrs. A. M. Dunne, K. C. and A.P. 
Parnell, for the Appellant. 

Lord Russel! of Killowen.—This 
appeal is against a decree of the High Court* 
of Judicature at Rangoon (dated January 12, 
1938), which affirmed a decree of the 
District Court of Pyapon. Itis necessary to 
state the relevant facts which led up to 
the litigation out of which this appeal 

` BTİBEB. Tun : 
` *Reported as 178 Ind. Oas, 447.—[Ed.] 
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In the year 1926, a mortgage-deed in 
favour of the present appellants, Dawson's 
Bank, Ltd. (hereinafter referred to as the 
Bank) was executed and registered. The 
persons described in the deed as mortgagors 
were ten in number, viz., a mother, her 
daughter, and the eight children of the 
latter, Of these eight children, four Ginclud- 
ing the three present respondents), were 
minors. They did not execute the deed, 
but it is stated therein that they were 
represented by their guardian. He was 
ni eldest brother and he executed the 

eed. 

He had no authority to bind the infants, 
and it is clear, and is admitted by the 
Bank that the mortgage deed in no way 
binds the respondents or affects their 
shares in the mortgaged proporties, which 
consisted of nine items numbered one to 
nine and deseribed in a list set out in the 
deed. The principal sum secured was a 
sum of Rs. 40,000 with interest at the rate 
of Re. 1-4-0 per mensem. Neither the 
grandmother, nor the mother of the eight 
children, had any title to, or interest in, the 
mortgaged properties. 

The youngest of the three respondents 
aes his majority some time in the year 
1930. : 

In the autumn of the year 1935, the 
amount due to the Bank under the 
mortgage-deed for principal and interest 
amounted to asum exceeding Rs. 54,000. 
The Bank was minded to enforce its 
security. At the sametime the family who 
had been carrying onan electric plant and 
installation and lighting business (item No.9 
inthe list of mortgaged properties) under 
a Government sanction due to expire on 
October 31, 1935, were faced with a Govern: 
ment requirement for improved plant 
involving an expenditure of some Rs. 10,000 
to Rs. 12,000. 

As the result of negotiations with the 
Bank, three documents were prepared to 
which the Bank and the eight children were 
ee to be parties, each dated October 8, 
1935. 

The first document, and the one more 
immediately relevant on this appeal is a 
deed of sale, by which the eight children 
transferred outright tothe Bank the nine 
mortgaged properties in satisfaction of the 
mortgage-debt which is stated to be only 
Rs. 50,000. 

By the second document the Bank agreed 
(provided the Government would grant a 
sanction to the Bank to supply electrical 


. energy) to purchase all additional plant: 
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required by the Government up to a limit of 
Rs. 12,000. The Bank also agreed, subject 
to Government's approval to lease the 
electrical business to the family for a period 


of five years at a rent to be fixed as therein ' 


mentioned; and further agreed that the 
family should (subject to Government 
sanction) have the right during the lease to 
purchase the business and the plant, new 
and old, for the sum of Rs. 5,000 plus the 
cost of the additional plant limited to 
Rs 12,C00. 

By the third document the family was 

given the right, to be exercised within three 

` years, to repurchase the otier items of 
the mortgaged property for the sum of 
‘Ra. 45,000. 

The grandmother had died in 1934. ‘The 
mother was made a party to these dccuments. 
These facts, kowever, have no bearing on 
this appeal. 


Apparently it became impossible to carry 
out the provisions of the second document. 
The Government refused the Bank's 
application for a sanction, but extended the 
sanction to the family for a few weeks, when 
it lapsed. In the meanwhile the Bank was 
compelled to obtain compulsory registration 
of the deed of sale. This was obtained on 
February 3, 1936. The Bank then proceed- 
ed, by the suit in wbich this appeal 

‘arises, to endeavour to get possession cf 
‘the properties comprised in ‘the sale deed. 


The defendants to the suit were the 
mother and the eight children. A tenth 
defendant was added as the legal repre- 
sentative of the grandmother, By the 
plaint, dated February ‘9, 1936, the Bank 
Claimed possession of the properties 
enumerated in the deed of sale. Alterna- 
‘tively the Bank claimed as against one 
defendant, who had not executed the deed 
of sale, specilic performance, and that the 
shares ot tLe others be partitioned and 
possession thereof delivered to the Bank. 
The three present respondents (defend- 
anis Nos. b, b and 9), delivered a separate 
written statement, tne relevant paragraphs 
of which as amended run thus :— 

8. With ieference to para.5 of the plaint, these 
defendgnts submit that they were induced by the 
plaintiff to execute, and executed the alleged sale- 
deed without any consideration whatever on the 
misrepresentation of the plaintiff to the effect that 
they (these defendants) were legally lable to execute 
-the same. The sale-deed is, therefure,null and void 
and ot no effect as against them. They dery that they 
had ever agreed vuluntarily to convey their interest 
or shares in the suit property.” 

‘10. With reference to paras.7, 8 and 9 of the 
-plaint, these defendants submit that the sale-deed, 
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though compulsorily registered, is void ab initio as- 
against them inasmuch as they were neither mort- 
gagorsnor debtors of the plaintiff inasmuch aa the 
alleged consideration of Rs. 50,000 is the old debt due 
on the mortgage.” i 

The Bank in reply denied that there was 
either want of consideration or misrepresen- 
tation. 

The relevant issues as fixed were these:— 

“3. Is the plaintiff entitled to delivery of pogses- 
sion against defendants Nos. 1 to 9 and specific 
performance against defendant No.7 as claimed in 
para. l1 in the plaint ?” 

4. Is the plaintiff entitled to the alternative 
relief of partition and possession as claimed in 
para. 12 of the plaint and to permission being 
granted for a separate suit against defendant No. 7 ? 

5. Is the plaintiff entitled to mesne profits as 
claimed in para. 13 of the plaint ? 

6. Is the plaintiff entitled to the alternative relief 
of a mortgage decree agsinst the defendants as 
claimed in para. 14 of the plaint ? 

7, Ie the mortgage and sale of the electric plant 
and undertaking abinitio void ? 

8. Are not the defendants estopped from taking 
the defence that the transfers of the electric plant and 
undertaking.are void ? 


Issues (1) and (2) are no longer materia); 
but attention must be called tothe fact that 
no issue was framed or directed to the 
allegation of misrepresentation by the 
Bank. It would seem to have been aban- 
doned at the trial. The District Judge 
does- not mention itin his judgment. No 
evidence was given -of any misrepresenta- 
tion, no suggestion of misrepresentation 
was made in- the -crcesseexamination of 
Mr. Dawson (the Bank's Managing Director) 


‘or of any other witness from the Bank. 


No one of the three respondents (to whom 
it was alleged that the misrepresentations 
were made) was called:as a witness. 


The District Judge was of- opinion that 
the Bank was entitled to possession of the 
entirety of the electric plant, which he 
thought stood ona different footing from 


ethe other properties in suit, and the mort- 


gage of which, he thought, was binding on 
the minors. This result wss reached on 


‘the theory of a partoership, the manager 


of which could bind the partnership assets, 
and in which the minors had, after majority, 
elected to be or to continue to be partners. 
There was no appeal from this decision, 
so it-is unnecessary to consider further the 


-‘questicn of the electric plant. He was, 


however, of opinicn that the mortgage of the 
other properties did nct bind the minors, 
and that it followed “as a necessary corol- 
lary“ that the deed of sale, founded as 
it was on the mortgage, was of no effect 
so far as concerned the shares in the other 
mortgaged properties of the defendants 
who were-minors at the date of tbe mort- 
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gage. By decree'dated December 7, 1936, ‘it 
was ordered and decreed:— 

'“(1) that the plaintiff is -entitled to deliver [i. e. to 
delivery of] possession with regard to the electrical 
plaint in its entirety. He is, however, not entitled to 
specific performance ; ` 

(2) that the plaintiff is entitled to partition and 
separate possession of a half share only in the pro- 
perties described to Sch, A and B in the plaint; 

(3) that the plaintiff is entitled to mesne profits of 
the properties decreed according to their share.” 

On appeal to the High Court that decree 
was, on January 12, 1938, affirmed by 
Moseley . and Dunkley, JJ. From that de- 
cision ‘the Bank now appeals to His Majesty 
in Council, S 

Their Lordships deem it right to point 
out thatthe decree of the -District Court 
though affirmed, was affirmed by one Judge, 
in part, upcn-grounds whicb, if true, would 
Teflect most seriously upon the honour of 
the Bank and of those responsible for the 

“conduct of the Bank’s affairs. Mosely, J. 
in his judgment (after showing why in his 
„opinion there was no consideration for the 
‘deed of sale moving jo the respondents) 
in terms held that Mr. Dawson fraudulently 
represented to tne three respondents that 
they were legally liable, to execute the 


“deed cf. sale and that their execution was. 


procured by such fraudulent miesrepresen- 
tation,, This passage in the judgment of 
the. learned Judge should, their Lordsbips 
think; to avoid misconception, be quoted 
in full. It is thus expressed : tah 

“The-defence in the Written Statement of defend- 
ants Nos, 6,8 and ¥ was thar their consent to the agree- 
ment was obtained by the misrepresentation ‘of Mr. 
.Dawson that'they were iegally lable to execute the 
deed though they received no consideration for 16 
(para. & ofthe umended Written Statement). It is 
true that these defendants did not go into the.wit- 
néss-box to repeat on oath what they had stated in 
their Written statements, but their word would have 
added little to the facts on record, and the circum- 
stances sufficiently speak for themselves; The ages 
of these defendants, Nos. 6, 6 and Y, are not given in 
the case; but in 19.6, when the mortgage deed was 
executed, the youngest minor must have been 14 or 
less, and in 1934, when the sule-aeed was executed, 
he would have been 22 years or-less, aud the others 
a year or two elder, Here was Mr. Pawson, au ex- 
‘perienced man of affaiis with whom the family had 
bad dealings for some years, and whose word they 
must have'trusted, advising them that they were all 
liabie, ahd this misrepresentation of the law which 
15 set out in the sale-deed must presumably have been 
made thruughout the previous negotiatiun in September 
between’ Mr. Dawson and some of the delendants, 
Certainly, at the very least they must have been 
encuuraged to believe that they were all labile, and 
were therefore encouraged uot tu geek independent 
advice on Lhe matter. 

it must be -heid- that the misrepresentation was, in 
law, a fraudulentone and that the minors’ consent tu 
the agreement was caused Ly it. 

it ehould have been remarked thatthe questions of 
lack of consideration and misrepresentation were both 
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intended to be covered by the issue—No. 7—as tt 
whether the mortgage and sale were ab initio void.” 

Their Lordsnips find it difficult to speak 
of this finding with becoming restraint, 
but they feel bound to state thatin their 
opinion a grave and lamentable injustice. 
has been done to Mr. Dawson in making 
against him and the Bank an imputation 
of fraud, as to which no issue was fixed, to 
which no one has ventured to testify, and 
which seems to rest solely upon an allega- 
tion in the written statement which contains 
no mention of fraud and which was not 
supported by any evidence. 


Dunkley, J. was of opinion that a con- 
veyance by B of property to C in satisfac- 
tion of A’s debt and accepted by C in 
satisfaction of it, is founded on ' good 
consideration; but he thought that ia so 
acting in the present case, the three 
respondents acted under the mistake 
of law that they were bound to pay the 
mortgage debt and that Mr. Dawson knew 
that they were not so bound, and “therefore” 
—said the’ learned Judge-—-“the conclusion 
arises that the mistake of law under which 
the respondents executed the sale-deed, 
namely their mistaken belief that they 
personally and their properties were bound 
by the mortgage-deed, was perceived by 
him [Mr. Dawson] and taken advantage of 
by umm. Under these circumstances, the 


‘respondenté-aré entitled to’be relieved from 


the consequences of their mistake.” ‘l'ais is a 
finding, somewhat less offensive to Mr. 
Dawson than that of his colleague, but. it 
also Seems to rest upon no evidence in the 
Tne conclusion which is stated to 
arise, viz., that Mr. Dawson perceivéd it. e., 
knew) that tne respondents execated the 
deed of sale under a mistake of law, is 
matter of proof not surmise, and no evidence’ 
either of the fact or of Mr. Dawson's 
knowledge of it was given. 

The sole question for determination is 
whether a deed of sale executed by persons 
wno nave attained majority, and are other- 
wise competent to act and dispose of their 
property is binding upon them, there being 
no evidence that they were wrongfally 
induced so to act. Their Lordships observe 
tuat in the judgments of the Vistricg Voart 
and the High VUourt expressions occur, 
which indicate or suggest ihat tne matter 
is being dealt with as though it rested in 
cOutracl; at any rate the facr is inno way 
emphasiped that the deed of sale is a 
trausler of property carried to completion 
by registration. 

in these circumsances their Lordships 
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«wil! consider the matter under appeal upcn 

he assumption that such a deed would not 
be binding upon a party to it in the 
absence of consideration moving to that 
party. Upon that assumption their Lord- 
Ships feel no doubt that there was ample 
consideration for the conveyance by the 
respondents of their property tothe Bank. 
Tbe instance given by Dunkley, J. covers 
the case, fcr the Bank accepted the convey- 
ance of the respondent's property in 
Satisfacticn of the debt due to the Bank 
from their four elder brothers, who were 
thus freed from all personal liability to the 
Bank. Further, the conveyance of the 
respondents’ property to the Bank obtained 
for thoee brothers an opportunity (under the 
third dccument) of recovering their pre- 
perty at a price lower than the amcunt 
which was actually due under the mortgage. 
Other considerations might be suggested, 
but those stated are sufficient to establish 
that the three respondents are bound by the 
deed of sale. 

Their Lordships are of opinion that the 
appeal should be allowed and the decree 
of the High Court reversed so far as it 
Telates to the respondents. The Bank's 
suit against the respondents so far as not 
already allowed by the District Court should 
be decreed and the decree of December, 
7, 1936, varied by substituting tbe word 
“seven-eighths” for “half” in the paragraph 
numbered 2 theréin. Their Lordships will 
hum bly advise His Majesty accordingly. The 
respondents must pay the costs of the Bank 
cf this appeal, and also the Bank’s costs 
in the District Court and the High Oourt. 


De Appeal allowed. 


Solicitors for the Appellants :—Messrs. 
Lambert £ White. 


SIND JUDICIAL COMMISSIONER'S 
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Civil Revision Application No. 6 of 1936 
September 16, 1938 
Davis, J. O. anp Tyaegt, J. 
SUMARMAL SHEVOMAL—Apprioant 
. versus 
SUMAR HAJI—Opponent 

Promissory note—Suit on—Surviving co-parcener of 
holder of note, if can sue upon it. 

Suit upon a pro-note by a person who is not a 
holder or endorsee of the pro-note but claims asa 
mere surviving co-parcener ‘of the holder of the note, 
is not maintainable. Harikishore Barua v. Guru 
Mia (2) and Subba Narayana Vathiyar v. Ramaswami 
4 tyar (4), relied on, Brojo Lal v, Budh Nath Pyari 
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lal & Co. (3) and Gopalu Pillai vi N. R. Kothanda- 
rama Ayyar (6), distinguished. 

. R. A. against the order of the First 
Class Sub-Judge, Hyderabad, dated Septem- 
ber 19, 1935. 

Mr. Dipchand Chandumal, for the Appli- 
cant. 

Mr. Dingumal Narainsing, for the Oppo- 
nent. 

Davis, J. C.—This is an application in 
revision against the judgment of the Bub- 
ordinate Judge, Hyderabad, in his Small 
Osuses Court jurisdiction in which he dis- 
missed the suit of the applicant who as 
plaintiff sued upon a pro-note, The pro-note, 
however, was not passed to him and he was 
not the holder of it under s. 8, Negoti- 
able InstrumentsAct, but he claimed asa 
surviving cc-parcener of the holder to ba 
entitled to sue. Thelearned Judge in dis- 
missing the suit referred to Kamalkant 
Gopalji v. Madhavji Vaghji (1). He did not 
consider that judgment at any length but 
followed it and, in our opinion, it is, with 
all respect, a judgment correct in its 
conclusions and should be followed. In our 
opinion this case really does not depend 
upon Hindu Law, nor upon s. 212, Succese 
sion Act, to which the learned Advocate 
for the applicant has referred us because 
we are dealing with an instrument of com- 
merce, the attributes and thé use of 
which are set out in the Negotiable In- 
struments Act, and we think, the vaiue of 
the pro-nots as an instrument of commerce 
would be much diminished and its atility 
mich impaired if a person who is not holder 
and not even an endorsee should sua 
upon it or claim the right to pass it from 
hand to hand. Under s. ò NegotiablegInsiru- 
ments Act, the “holder” of a promissory note 
means any person entitled in his own name 
to the possession thereof and to receive or 
recover the amount due thereon from the 
parties thereto, Section 32 of the Act 
makes it obligatory on the maker of the 
promissory note to pay the amount accord- 
ing to the ténor of the instrument, that 
is, the holder or the endorsee as the case 
may be; and unders. 78 of the Act paj- 
ment should be made to the holder in 
order to discharge the ‘maker, and in 
Harkishore Barua v. Guiu Mia (2) tne 
Oaleutta Higu Court held “that uo one could 
maintain a suit on a promissory note 
except the holder thereof,” thus differing 

(1) A I R 1935 Bom, 343, 158 Ind. Cas. 145; 59 B 573 
at p 580; 37 Bom. L R 405; 8 R B 109. 

(2) 58 O 752; 131 Ind, Cas. 570; AIR 1931 Gal, 387; 
aero J 37; 35 O W N 53; Ind. Rul. (1931) Cal, 
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froma previous decision of its own in a 
case in Brojo Lal v. Budh Nath Pyarilat 
& Co.(3), which, however, was distinguished 
as being a suit based upon the debt; 
and in the Madras case in Subha Narayana 
Vathiyar v. Ramaswami Aiyar (4), it was 
pointed out that 

“the words ‘in his own mame’ appearing in s. 8 of 

the Act wers inserted by the legislature to prevent 
any one from claiming tobe the holder of.an instru- 
ment onthe ground that the ostensible holder was 
merely a benamidar for the true holder. A holder 
-of an instrument is entitled to recover if he is either 
the payee named in the instrument or the endorsee 
thereof ; ifthe instrument is payable to person or 
bearer, the person to whom it is delivered can recover. 
An assignee of a promissory note can sue in his own 
: name : see Muthar Sahib v. Kadir Sahib 5)“ | 

The learned Advocate for the applicant 
‘directed our attention to the case in 
‘Gopalu Pillai v. N. R. Kothandarama Ayyar 
46), but in tnat case it is clear the 
decision was based on the fact that a 

. member of a joint Hindu family could 
Tecover the amount ofa promissory note 
taken in the name of the manager of 
.the joint family on the allegations that the 
“debt belonged to the family and on the 
basis that the suit was on the debt and 
-not on the instrument, -Had the opponent 
.in the. case now before us chosen to base 
-the .suit noton the instrament but on the 
-debt itself, it would have been different. 
Wadia, J. in Kamalakant Gopalji v. 
Madhavji Vaghji (1), at.p. 5t0 says : 

“Thetrend of .all these decisions seems to be to 
restrict the liability under a promissory note to the 
person whoge name appears on the face of the instru- 
ment, Conversely, it was argued that the meaning of 
‘the word ‘holder’ should not be so enlarged as to 
include in that designation persons other than those 
who are primarily.entitled to sue. It was also pointed 
‘out ‘that if a testator’ bequeathed the amount due 
“under-a promissory note to a legatee, the legatee 
‘could ‘not maintain an action on the promissory 
mote in his own name.even if the executor had obtained 
„probate according to the law, unless the executor had 
‘endorsed it in his favour. A co-parcener also who 

becomes entitled ‘by survivorship to the joint family 
‘property of the family to which he belonged cannot 
‘se on a negotiable instrument payable to the de- 
ceased or order, for he cannot give a valid and proper 
discharge to the maker, by reasen merely of the 
operation of the law. It cannot be assumed that be- 
-cause the beneficial interest has survived-to him, the 

-legal title must follow suit.” 

“Then he adds : 

“The co-parcener does not represent the estate of 
‘the deceased member of the joint family. He gets the 
‘property by survivorship in his own right, and notas 
‘representative of the deceased.” . 

We think, therefore, that as it is clear, 
i 2 55 O 551; 105 Ind. Oas. 519; A IR 1928 Oal. 
t 


44) 30 M 88; 16M L J 108(F B). 

(5) 28 M 514; 15 M L J 384. 

(6) 57 M 1082; 153 Ind. Oas, 916; A I R 1934 Mad. 
529; 67 M L J- 843; 40 L-W 110;7 K M378. 
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tbe suit is not upon a debt but upon : 
pro note; that itis not by the holder om 
endorsee but merely by a surviving cc-par- 
cener ; the surviving co-parcener as plaintiff 
could not sue on the pro-note and suit ic 
tightly dismissed. We dismiss the revision» 
application with costs accordingly. 

8. Appeal dismissed, 


LAHORE HIGH COURT 
Firat Appeal No. 78 of 1938 
July 1, 1938 . 
Din Monammap, J. 
Lala TARA CHAND—Dgrenpant 
— APPELLANT 
versus 
Firm MANKU LAL RAM CHAND— 
PLAINTIFE8S—RESPON DENTS 
Civil Procedure Code (Act V of 1908), a, 
0. XLI, r. 23—Remand 
maintainable. 
No appeal lies from an order of remand passed 


in an appeal submitted under s. 103, read witb» 
O. XLIII, Civil Procedure Uode. 


F. A. from the order of the Additional 
Teria Judge, Lahore, dated January 10, 

Mr. Ram Lal Anand, for the Appellant. 

Mr. Achhru Ram, for the Respondents. 

Judgment. — A preliminary objection 
has been raised that this appeal does not 
lie, the reason being that the order under 
appeal was passed in an appeal submitied 
under s. 104, read with O. XLIIL, Oivil 
Procedure Oode, I think the objection must 
prevail. The Subordinate Judge, 3rd 
Class, who tried the suit, recorded ‘a com- 
promise under O. XXIII, r. 3, and made a 
decree in accordance therewith.. From that 
order a miscellaneous appeal was preferred, 
apparently under O. XLIII,r. 1{m). ‘The 
Additional District Judge accepted. the 
appeal, set aside the decree based on the 
alieged compromise and under O, XLI, 
r. 23, read with s. 151, remanded the case 
for disposal oa tue merits. Order XLILI, 
r. 1 (u), Civil Procedure Oode, permits an 
appeal from an order of remand under 
r. 23 of O. XLI, only where an appeal lies 
otherwise from the decree of the Appellate 
Court and s. 104 (2), clearly lays down that 
no appeal shall lie from any order passed 
in appeal under that section. Section 104 
(1) (2), refers among appealable ovders to 
“any order made under rules from which 
an appeal is expressly allowed by rules’. 
Re.ding all the provisions of law together 
the conclusion is obvious that this appeal 
does not lie. I accordingly dismiss it with 
costs. 

Ds € 
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in appeal—Appeal, ip 


Appeal dismissed. 
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MADRAS HIGH COURT 
Civil Appeal No. 147 of 1931 
October 1, 1937 
PANDRANG Row AND Horwatt, JJ. 
| Rajah Sahab Meharban I Dostan 
Sri Rajah RAVU VENKATA KUMARA 
MAHIPATHI SURYA RAO BAHADUR 
GARU— APPELLANT 


versus 
SECRETARY or STATE AND OTHERS— 


i RESPONDENTS 

Grant—Village service inams granted before per- 
manent settlement are resumable by Government 
«and not by zamindar— Village goldsmith and kunda- 

mmam service inams are village service inams and 
are resumable by  Government—Inam—Suit by 
zamindar questioning right of Government to resume 
certain village service inams—Question whether 
‘Government was entitled to resume shroff inams 
given up by Government before trial began—Govern- 
ment held could not do so as it would prejudice 
rights of persons in possession of these inams, 

Grants of land made for village service prior to 
the settlement would never have been included in 
the mal assets of the zamindari at the time of the 
Permanent settlement and the Government have 
every right to resume the inams granted for such 
purposes, while the zamindar has no such right. 
Secrerary of State v. Sabhanadri Appa Rao ud), 
followed. [p. +98, col. 1.1 

The economic theory on which the villages were 
constituted or established, in the past was that all 
the necessary amenities for communal life in the 
village should be available in the village itself. 
Even if some of the services were not directly 
connected with agricultural operations, they were 
nevertheless regarded as necessary village services, 
necessary in the sense that the villagers could not 
livə theír lives in the absence of persons who could 
render them saeh services in the village itself. 
Hence it is that the village purohit, blacksmith, 
washerman, snake charmer and so on were re- 
garded as village gervants or servants of the com- 
munity performing services which were necessary 
for the welfare and continuance of the village com- 
munity. It is well-known that the .village gold- 
smith is a village servant and that in many 
villages there are goldsmith’s service inams, 
Kundanam service ishardly distinguishable from 
goldsmith's service, the former service merely 
demanding more skill in the art than the latter. 
These inams must, therefore, be taken to have been 
granted for village services and not for purely 
pereonal or private services of zamindar, and such 
tnams, if granted before settlement are resumable by 
the Government. |p. £98, col. 2.] 

A zamindar filed a suit questioning the right of 
the Government to resume certain village service 
nams and claiming reversion in the lands so re- 
sumed by the Government. The Government gave 
up the right as regards shroff inams, before the 
trial began and the trial Court decreed the suit 
only i® respect of those lands in favour of the 
zamindar declaring that the lands were granted for 
-Bervices purely private and personal to the gamin- 
dar and that he must be put in possession, 
Plaintiff preferred an appeal : 

Held, that the abandonment by the Government 
would not and could not settle the question so far 
as the persons who were in possession of these inams 
„were concerned and as: between those persons and 
the Government Who gave them possession; Govern- 


183—113 & 114 
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ment could not be allowed to say that they had no 
right to resume, nor couldthe Government abandon 
their right to resume in such a way as to prejudice, 
those persons' rights. There must be a decision 
therefore by the trial Court apart from the concession 
or abandonment made on behalf of the Secretary 


of State of the right of the Government to resume 
those inams. 


O. A. against the decree of the Sub-Judge» 
Cocanada, dated September 24, 1929. 


penne Advocate-General, for the Appel- 
ant. 

The Government Pleader, Messrs. K. 
Bhimasankagan, P. V. Vallabhacharyulu, 
P. Satyanarayana Rao, K. Venkata Reddi, 
M. Subbaroya Iyer, T. V. Viswanatha 
uer and D, Narasaraju, for the Respon- 
ents. 


Pandrang Row, J.—This is an appeal 
from the decree of the Additional Subordi- 
nate Judge of Cocanada dated September 
24,1929, in O. 8. No. 41 of 1924, a suit 
instituted by the Maharaja of Pithapuram 
against the Secretary of State for India in 
Council aod numerous other defendants 
over one hundred in number. The suit 
arosa out of certain orders of the Govern- 
ment of Madras resuming certain village 
service inams in various villages situtated 
within the plaintiff's zamin lari. The 
resumplions were ordered as long azo as 
October 1913, and the suit was instituted 
only on October 13, 1923. The principal 
point of contention was whether the plain- 
tif was entitled to the reversion in the 
lands that had been resumed by the Gov- 
ernment. This, in turn, depended on the 
question ‘whether the lands had been 
granted before the settlement of 1802 for 
village service or were grants made sub- 
sequent to the settlement, and in connection 
with these questions it has to be considered 
whether the lands were included in the 
Mal assets of the zamindari at the time of 
the permanent seltiement in 1802. These 
important questions were decided in the 
main againsį the plaintiff and the suit was 
dismissed by the Court below except as 


‘regards certain shroff service inams, the 


right of resumption of which though exer- 
cised by the Government was given up by 
‘the Government Pleader before the trial 
began. Inthe case of these shroff service 
inams, therefore, the lower Court gave a 
declaration to tne effect that those lands 
were granted for services purely personal 
and private tothe zamindar, and directed 
further that the plaintiff be put in posses» 
sion-of the lands. The present appeal is by 
the plaintif and no appeal has been pree 
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ferred .by the defendants who weke in pcs- 
session of the shroff service inams. 

This appeal can be disposed of without 
much difficulty in view of the recent pro- 
nouncement of their Lordships of the Judi- 


cial Committee in Secretary of State v. 


Sebhanadri Appa Rao (1), which makes it 
clear that grants of land made for village 
service prior to the settlement would never 
have been included in the mal assets of 
tke zamindari at the time of the per- 


maneni settlement and that the Govern-" 


ment have every right to resume the 
nams granted for such purposes, 
while the zamindar has no such right. The 
further question, whether all inams granted 
prior to permanent settlement by the Gov- 
érnment are not resumable by the Govern- 
„ment whatever the purpose of the grant or 
the services connected with the inams might 
have been, does not really fall to be decided 
in this appeal, because we are of opinion 
that even in the case of two kinds of inams 
which were brought prominently to notice 
by the learned Advocate-General in his 
arguments, these inams must be taken to 
hate been granted for village service and 
not for purely personal and private services 
to the zamindar, The two inams about 
which an argument was addressed by the 
learned Advccate-General are goldsmith 
and kundanam service inams in village 
Ncs. 14 and 15 in the plaint Schedule. 
There is nothing in the evidence from 
which it can be said that these inams were 
for services purely personal and private 
to the zamindar. They were granted 
in places far away from the zamindar’s 
own head-quarters, and it is most impro» 
bable that these inams would have been 
given for services to the zamindar and not 
to the villagers as a whole. : 

It is well-known that the village gold- 
smith is a village servant, and that in many 
villages, there are goldsmith's service inams. 
Kundanam service is hardly distinguish- 
able from goldsmith’s service, the former 
service merely demanding more skill in the 
art than the latter. There is nothing in 
the documentary evidence or even jn the 
oral evidence from which it can be inferred 
tbat these grants or inams were made for 
the purpose of enabling the zamitidar to 
get purely personal service performed for 
his benefit. They are, in our opinion, 
correctly regarded by the Court below as 
(I) I L R (937) Mad 86z; 168 Ind. Oas. 890; AI 
R 1937 P O 209; 64 I A 227; 1937 O L R 351; 
1937 ALR 495;9 RPO 332; 3 B R 566; 46 L 
Eo (1937) 2 M L J 240; (1937) M W N 805 
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belonging to village service inams. The 
economic theory on which these villages 
were constituted or established in the past 
was that all the necessary amenities for 
communal life in the village should be 
available in the village itself. Keen if these 
were services not directly connected with 
agricultural] operations, they were never- 
theless regarded as necessary village ser- 
vices, necessary in the sense that the 
villagers could not live their lives in the 
absence of persons who could render them 
such services in the village itself. Hence 
it is that the village purohit, blacksmith, 
washerman, snake charmer and so on were 
regarded as village servants or servants of 
the community performing services which 
were necessary for the welfare and con- 
tinuance of the village community. 

So far as other inams are concerned, it 
was admitted in the Gourt below that all 
the grants except those.in villages Ncs. 2 
and 19 were made prior to the settlement 
and the nature of the inams, whetter it was 
for villaga service or for private service of 
the zamindar, has been pressed before us 
only as regards thé two items referred to. 
above, i. e. goldsmith and kundanam ser- 
vice in the two villages Noa 14 and 19 in. 
the plaint Schedule. It follows, therefore, 
that all the grants made before the settle- 
ment, i. e. all except those which relate to 
Villages Nos. z and 19, which are clain.ed to 
be post settlement, were rightly resumed by. 
the Government and that the plaintiff has 
nd rigbt to question the resumption there- 
of by the Government, and to that extent, 
the plaintiff's suit was rightly dismissed. 
Coming to the two grants in the two 
villages Nos. Z and 19 which are alleged to 
have been made after the settlement, there 
is no evidence sufficient to support the 
plaintiff's case. Some documents have been 
filed but it has not been shown that these 
documents are entries relating to the inams 
actually resumed by the Government and 
which are concerned in the present suit. 
So far as village No, 2, Gopalaputnam, is 
concerned, it is now argued that a mistake 
was made in relating the suit inams to 
items Nos. 9 and 10 in the account, Hx. B, 


‘and that the reference must be really to 


some other item in the account, and an 
application has been made also to admit 
additional evidence in order to establish this 
connection between the suit inam and the 
other entry, namely entry No. 8 in the 
account. This isan application which we 
cannot possibly allow, because it is an 
altempt to adduce additional evidence for the 
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rpose of Supporting a new case set up for 
3 first time in appeal, which is inconsistent 
lah the case as set up in the trial Court. 
more can be no doubi that the finding of the 
—urnêd Subordinate J udge is correct. The 
tries in the accounts that were relied upon, 
mow no sufficient light on the question of 
entity, and it ig impossible therefere to 
y that the entries in question have really 
thing to do with the inams that have 
ên actually resumed in this village. 
As regards the grant inthe suit village 
o.. 19, Panasapadu, the same difficulty 
ists though in this case there is no sug- 
setion of any mistake and no attempt to 
46 forward a new case. Here also, so far 
«two of the documents, Exs. S and §-1 
e concerned, one of them is subsequent to 
«Ə resumption by the Government and the 
her is fairly recent being only a few years 
sfore resumption, The old accounts are 
xs. 8-2, 8-3 and §-4.° Of these, 8-2 does 
ot help the plaintiff in the least. It does 
ot show that any of the items therein 
ere granted after the settlement. As 
gards Ex. 9-3, the same remark has to be 
wade. Ib is only in S-4 which purports 
be the account of darimila tnams that 
wae finds a particular item No. 11 against 
hich’ the name shown is Addala Subba 
mMathudu and others. It is impossible from 
iis entry to say that the entry relates to 
‘te suit inam, It must therefore be said 
mbat the learned Subordinate J udge was 
erfectly justitied in Saying that the plain- 
mili had failed to discharge the burden 
which lay upon him to show that these 
rants were made after the settlement by 
ee Predecessors. No grant has been pro- 
uced andthe plaintif’ is not even in a 
mosition to Say when the grants were made 
«r why. It is not usual for such grants to 
Ab made in modern times in respect of 
villages 
already provided with all the village sər- 
“vices that are required: it is only in the 
wcase of newly establisned Villages that it 
“may be necessary to grant fresh inams 
and itis not anybody's case that these two 
villages were newly established villages 
which did not exist at the time of the 
permanent settiement. In short, the plain- 
tiff has failed to prove his case that these 
particular grants were -made after the 
settlement. Tae plaintiff's appeal fails 
altogether and is accordingly dismissed 
with ċosis of respondent No. 1 (i. e.) the 
Secretary of Siate. 
We: cannot leave this case with a mere 


dismissal of the appeal because of the fact’ 


a 
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that the decree passed by Court below so 
far as shroff service inams are concerned, 
cannot be allowed to remain as it is without 
determination of two questions, namely (1) 
whethere this suit for declaration and for 
recovery of possession is barrad by limita- 
tion, and (2) whether Government is entitled 
to resume the shroff service inams As 
regards the frst, the point is raised 
definitely in the form of an issue, but the 
earned Subordinate Judge for no réason 
that is apparent was of Opinion that it was 
not necessary to give a finding on several 
issues one of which was this issue of limita- 
tion. It is impossible to understand how 
it can be uanecessary to decide the question 
of limitation when a decree after all is going 
to be passed in favour of the plaintiff though 
for only a part of what he claimed. The 
action of the learned Subordinate J udge in 
Passiug a decree in favour of the Plaintiff 
without tackling the question of limitation 
which had been definitely raised as an issue 
cannot be justified, and the decrea cannot 
therefore be regarded ag being in accord- 
ance with law to the extent it is in favour 
of the Plaiatif-appellant, as there was no 
decision to the effect that the Ciaim for 
declaration and for possession is in time. 


The second point is no doubt ose that was 
given up by the Secretary of State in the 
course of the trial or rather before-the trial 
actually began in the trial Court, but this 
abandonment as regards these inans by 
the Government will not and cannot settle 
the question so far us the defendanta who 
are in possession of these inams are con- 
cerned. As betwean these defendants and 
tne Government who gave them Possession, 
Government cannot be allowed to 83y that 
they had no right to resume, nor can the 
Government abaadon their right to resume 
in suca a way as to prajudice these defen- 
dants’ rights. Taere must be a decision 
therefore by the Court below apart from the 
Concession or abandonment made on behalf - 
of the Secretary of State of the right of the - 
Goverament to resumo these inams. The ` 
question of limitation cannot be said to be 
so clear that no decision was necessary. It 
is enough in this connection to refer to the 
decision reported in Parthasarathi Appa 
Rio v. Secretary of State (2) and an 
unreported but elaborate judgment in a 
batch of second appeals, namely 643 to &32 
of 1927. We consider that we are indeed - 
bound, having regard to the ends of justice, 


(2) 58 M 141; 162 Ind. Oas, 661; AIR 1936-Mad 
313; 68 ML J 409; 41 L W-689; 8 R M1025. 
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not to let things remain as they are in these 
clicumstances. It is enough to refer to 
Subramanian Chettiar v. Sinnammal (3) and 
Chokalingam Chetty v. Seethai Ache - (4) 
in this connection. We therefore set aside 
the decree of the lower Court to the extent 
it is in favour of the plaintiff and gives him 
a declaration and possession in respect of 
shroff service inams, and direct that the 
Court below should restore the suit to its 
file and dispose of the suit afresh so far 
only as it relates to the shroff service inams 
in the light of the observations contained 
in’ this judgment. It is unnecessary to 
emphasize that the Secretary of State is 
not entitled to resile from the abandonment 
of his right in respect of those inams, and 
that he would nct be entitled to defend the 
suit any longer, because the suitis now 
limited only to shroff service inams. 

Ns. Case remanded, 

(3) 53 M 881; 127 Ind. Cas, 624; A IR 1936 Mad. 
801; 59 M LJ €34; 0; 4 
Ma. 1008 >. SG L W 395; Ind. Rul, (1930) 

t4 ; 107 Ind. Oas. 237; ? ; 
1A7;4 O WN 123]; 27 ane art ML ae 
(1.28) M WN 20; 47 OL J 13; 32.0 W° N 281; 

4 ang. : 
ineo g. 18; om LR 220; 26 A LJ 
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enal Code (Act XLV of 1860), sa. 300, cls. (D, (3 

300, 149, 3u2—S. 300, cls. (1) and (3) scope aca pe 
plicability—Nine accused armed with weapons attack- 
ng and inflicting numerous woundson deceased— 
Injury to vital parts avoided—Deceased dying shortly 
afterwards—Accused held guilty under cl. (3), a. 300 if 
not under cl. 1) — Injury sufficient to cause death 
does not cease to be so merely because person inflicting 
tt does not know that it is sufficient—Several persons 
armed with weapons gathering with Common abject of 
assaulting a person — Death being likely result of 
assault, all persons are responsible and guilty by 
virtue of 8, 149—-Punishment—Accused saddled with 
vicarious liability under s. 149 — Intention to cause 
death not clearly established — Accused should be 
sentenced to transportation for life and not to death. 

| Olause (1) of s. 300, Penal Code, contemplates the 
intention to cause death. Intention is always a 
question of fact and, when proved, is an almost 
necessary inferencs from established facts. As a 
basic rule, one may say that when the doer of an act 
knows that his act will result in death, he should be 
deemed to have intended to cause death. Every 
man is in law deemed to know and to intend the 
natural and probable consequences 
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Clause (1) would therefore apply only when either bam 
culprit or culprits knew or must have known th: 
death would be the result of his or their act. F— 
cases that fall within cl.(3), it ie not necessary the 
the culprits should have knowledge of death so lon 
asthe intended injuries are sufficient to cause deat = 
The question of the sufficiency of these injuries is 
matter of evidence and presumably a medical witne: 
is in the best position to give evidence on the poin» 
The correct principle is that a case falls withb 
cl. (3) when the degree of probability of death = 
very great acd certainly so where death is the in» 
evitable result of the intended injuries, whether th 
culprits intended death or not or even did not knov 
that death would result. Each case has to be judgee 
in the light of the degree of the probability of denta 
and not in the light of the intelligence or knowledge 
of the culprit, because to do so would place an almos 
intolerable and anjustifiable burden on the prosecu 
tion. [p. 907, col. 2.} 

Nine accused aimed with dangs and hatchets whe 
werelying in wait for the deceased knocked dow» 
the deceased as he passed the way and attacked hin 
while lying prostrate, and began to shower blows bup 
they assiduously avoided hitting him on the head o» 
in the region of the chest. As many as 34 wounds 
one of which was a multiple contusion, were inflicted 
The bones of both legs and arms were broken at 
several places, The victim died shortly afterwards. 
The doctor's evidence showed that there were only 
10 per cent. chancesof saving the life of the deceasedml 
had he been brought to the hospital within half an. 
hcur from the receipt of the injuries : 

Held, that all persons who deliberately joined á 
concerted beating of this character would be covered 
by cl (1) of s. 300. Even assuming that cl. (1) did 
not cover the case el. 3 did. Even if it beheld that 
none of the accused intended death, or knew that 
death would follow the beating, they did intend a 
beating the almost inevitable result of which was 
death. All the accused who took part in the beating 
were therefore guilty of murder and the mere fact 
that they avoided injuring the vital parts of the 
victim’s body did not save them from conviction of 
murder. Kutab Alt v. Emperor (1) and Waryam Sher 
Mahomed v, Emperor (3), relied on. 

Whether an injury isor is not sufficient in the 
ordinary course of nature to cause death, is a ques- 
tion of fact and it does not cease to be sufficient 
merely because the personfwho inflicts the injury does 
not know that ‘it is sufficient. The King v, Abor 
Ahmad (2), dissented from |p. 907, col. 1.) 

Where a number of persons armed with lethal 
weapons gather together with the common object of 
assaulting a person, it clearly indicates that their 
common object was to cause grievous hurt with the 
weapons and that the death was the likely result of ' 
the beating they intended to administer In such a 
case death is alikely consequence for which al) the 
persons areresponsible and as causing death in such 
circumstances is murder, all are guilty of, by virtae of 
8. 149, Penal Code. 

Once it is established that the intention of anum- 
ber of persons is to make a joint assault, the culpabili- 
ty of those who deliver the assault and those who 
make the assault possible by beating off a resdtue, is the 
same. In a case of extended liability under s. 149, 
and in a case where it is doubtful whether death was 
intended, it is not inappropriate to treat all alikeand 


` sentence each of the accused to transportation for 


life. If the evidence is such that it can be reason- 
ably found that all who joined an attack knew that- 
death would be an almost certain result of the 
attack, for instance, when guns were openly carried 
perhaps death in the case of all would be the ap- 
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ee penalty, but where accused persons ara 
diel with vicarious liability under s. 149, and 
addition intention to cause the actual result 
Miiieved.cannot be clearly established, the convicts 
«ould ba given the benefit of the lower penalty. [p. 
mê, col. 1.) 
Or. A. from an order of the Sessions 
idge, Shahpur at Sargodha, dated Febru- 
y 27, 1938. 
Messrs. Shanti Narain and J. L. Kapur, 
ar the Appellants. 
Mr. Mohammad Monir, Assistant to the 
-dvocate: General, for the Orown. 
Ram Lall, J.—Nine persons (1) Rahman, 
«n of Samail, (2) Mutalli, (3) Saroo, (4) 
ohamed Ali, (5) Ganhra, sons of Rahman 
“presaid, (6) Salehon, son of Lala, (7) 
ahmi, son of Bagga, (8) Mubhari and (9) 
osa, sons of Mahla, were tried by the 
@rned_ Sessions Judge, Sargodha, on 
arges under ss. 148, 302 and 307 read 
ith s. 149, Indian Penal Code, in respect of 
«e murder of one Mirza and the attempted 
«urder of Manak, residents of Nasirpur 
‘alan, and convicted and sentenced as 
lows: Salehon, Saroo, Mutalli, Moham- 
iad Ali and Rahman to death and Gauhra, 
osa, Mubhari and Mahmi to transporta- 
on for life and all the accused to4 years’ 
gorous imprisonment each under s. 326/ 
m9 in respect of the attack on Manak, the 
sntances to run concurrently with tnose 
aposed under s. 302. Obviously the sen- 
mces Under this section would be in- 
gerative in the case of those who were 
mtenced to death, in the event of the 
mtences being confirmed by the High 
«urt. The convicts have all appealed and 
ae death sentences are also before us for 
mfirmation under s. 374, Oriminal Pro- 
adure Code. We have heard Messrs. Shanti 
‘arain and J. L. Kapur at length on behalf 
K the appellants and the learned Assistant 
) the Advocate-General in support of the 
onvictions. 
Tha story for the prosecution is that 
Mirza, deceased, had contracted an illicit 
ennection with Musammat Mahri who is 
16 wife of Mohammad Ali, appellant. It is 
tated that some fow days before the occur- 
ance Musammat Mahri was seen talking 
rith the deceased by her brothars in or 
ear a jawar or bajra field waich is in 
qe Vicieity of the residents of some 
£ the appellants. She was given a 
eating by her brothers but the deceased 
an away and escaped. For this motive it 
s alleged that the nine appellants who were 
U interested in Musammat Mahri deter- 
ained to kill Mirza and in prosscation of 
lis intention they lay in ambush for him 
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near a place to which he was expected to 
go for ploughing on the early moraing 
of August 25, 1937, and inflicted numerous 
injories on him which resulted in his death. 
The story for the prosecution is that on the 
morning of the day in question Mirza 
deceased and his two cousins. Manak, 
P. W. No. 4, and Mohammad, P. W. No. 5, 
left their dera in Nasirpur Kalan with 
three pairs of bullocks, intending to plough 
their land known as Khaddanwali at a 
distance of 14 kos from their dera. On 
the way they had to cross the Budhi 
Nala at a place about three-quarters of a 
mile from the dera. After crossing the 
Budhi Nala they had gone a few karams 
on the path when the nine appellants came 
out of the bushes in which they had con- 
cealed themselves and made an attack on 
Mirza with dangs and hatchets. Mirza ran 


“but was soon overtaken and knozked down. 


The culprits then began to shower blows 
on the prostrated Mirza but they assidu- 
ously avoided hitting him on the head or 
in the region of the chest. It is stated by 
Manak and Mohammad, the companions of 
Mirza, that Salehon, Rahman, Mohammad 
Ali, Ganbra, Saroo and Mutalli continued 
hitting Mirza while Mahmi, Dosa and 
Mubhari attacked Manak who also foil 
down and was beaten mercilessly. Moham- 
mad, P. W. attempted a faint rescus but 
wis knocked dwa though no soarious 
injury was cansed to him. Two persons 
Ahmad P. W. No.6 and Sajjada, P. W. 
No. 7, were ploughing their lands close by 
and on hearing a noise came in the direc- 
tion of the assault and witnessed it. Ap- 
parently on the arrival of Ahmad and 
Sajjada the calprits took to their heels 
leaving Miras and Manak lying injured 
on the ground. Ahmed, P. W. No. 6, was 
sent to the village to inform the relations 
of the decaased and to arrange for the 
making of the first information report, 
Ahmed informed Dadu of what he hid seen 
and Dadu immediately rode of to the thana 
Midh Ranjha wfich is situated at a dist- 
ance of about 5 kos and lodgad the trst 
information report there at 7 A. M. This 
rəport was taken down by Hari Singh, 
Head Oonstable, P. W. No. 13, and imme- 
diately after the frst iaformation report 
had been recorded and before the Head 
Constable could start for the spot, Sultan 
P. W. No. 8, arrived at the thang oa norse- 
back, with the news that Mirza had suc- 
cumbed to his injuries. The story of Sultan 
is that he was on his way to Nasirpur and 
when he was at.a distance of three-quarters 
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of a mile from the Budhi Nala, he heard a 
noise and thought that a cart bad got stuck 
in the sand and the people were trying to 
pull’ it out. When, however, he got near 
the Budhi Nala, he saw the nine appellants 
armed with dangs and hatchets going in 
the direction of their dera, and riding alittle 
further found Mirza and Manak wounded 
on the ground and Mohammad and Bajjada, 
prosecution witnesses, with them. On en- 
quiry, he was told that the injured persons 
had been attacked by the nine appellants 
who had lain in wait for them and had 
run away. He was also told that Ahmed 
had been sent to the village to inform the 
relatives. But, asin the meantime, Mirza 
had expired, it was suggested that Sultan 
sbould go direct to the thana and inform 
the Police of this fact. There was a note at 


the effect that Sultan reported at the Thana 
the factum of the death of Mirza. Hari 
Singh, Head Constable, hurried to the scene 
of occurrence and reached their ahead of 
Dadu and others at 9-30 a. M. and come 
menced the investigaticn, He recorded the 
statements of all the eye-witnesses and for 
all practical purposes completed his invese 
tigation that afternoon. 
_ The case for the prosecution thus is one 
of a premeditated, deliberate and conceried 
murdercus attack on Mirza by the rela- 
tions of a married woman with whom he 
' was suspected of an illicit intrigue, and is 
supported by the testimony of 4 eye-wit- 
nesses who knew and identified all the 
culprits and is corroborated by the state- 
ments of Sultan who saw the appellants 
armed going away from the scene of murder 
and who made his statement to the Police 
soon after 7 a. M. that morning immedi- 
ately after the first information report 
had been recorded. The first information 
report was made by Dadu on informa 
tion supplied to him by an eye witness 
Abmed, P. W. No, 6, and in this document 
the names of all the appellants and of the 
eye- witnesses are menticned. This report 
was made at the thana, which is at a dist- 
ance of 5 kos from the spot, at 7a. m. The 
occurrence having taken place at about 
dawn- this information was given at the 
thana almcst immediately and must, there- 
fore, be regarded as a strong piece of corro- 
borative evidence. The relationship of the 
appellants inter se and their common ` con- 
nection through Musammat Mahri is that 
Mabri’s husband Mohammad Ali and his 
three brothers Mutalli, Sarooand Gauhara, 
are four of the accused persons in the case 
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accused No.5 is Rahman, their fatbe= 
-accused Nos. 6 and 7 Mubhari and Do» 


are the two brothers of Musammat Mal 
Accused No.8 Salehon is a first cousis 
of Musammat Mahri’s husband, being t 
sister's son of Rahman accused. Accu: 
No. 9 Mahmi is the only outsider and he 
stated tobe a fast friend of Mohamm 
Ali. And indeed, Mohammad, P. W. Nc 
says that these two have exchanged turba: 
a sure indication in this part of the wo 
of strong friendship. If therefore t 
motive suggested by the prosecution 
correct; itis one that would deeply affı 
all the appellants in the case persona: 
with the possible exception of Mahe 
In this connection it is worthwhile e» 
mining the evidence led by the prosecuti 


on the question of motive. 
the end’of the first information report to ` 


The motive, as stated already, wos t 
liaison between the deceased and the wim 
of Mohammad Ali, one of the appellan 
It has been stated by Bagri, P.W. No 
one of the principal witnesses on this poi» 
that the intimacy was a well-known aff: 
village since a year or two. T» 
deceased, according to Hayat Mohamme 
P, W. No. 10, was a well-built young mi 
aged between 2vand 30 and Mahri hi 
been married to her husband for aho 
three years or so. About twelve da 


before the present murder, Musammat Mat 


was seen in the company of Mirza deceas. 
in a bajra aod jowar field about thr 
killas away from the dera of Rahmi 
appellant and his sons. Dosa and Mubhe 
appellants, who are the brothers of Musar 
mat Mahri, caught hold of her and ga 
her a beating with shoes and fists, Mir. 
was actually seen running away and a co 
siderable amount of noise was created whir 
attracted a number of people includir 
Baqri, P. W. No. 9, who is related to Ra 
man and actually lives at the same der 
with bim. The general story of the. int 
macy is deposed to by Manak, P. W. No. 
and Dadu, P. W. No, 3 and is mentioned i 
the first information report. There appea 
to me to be no reason to suspect the ev 
dence of Baqri on this point and ifth 
‘evidence is accepted, it immediately e 
tablishes a strong motive on the gart of th 
near relations of Musammat Mahri to com 
mit this marder. The shoe beating c 
Musammat Mahri must have created a sti 
in the village and have given prominenc 
to the story of the intrigue. The fact the 
the deceased was seen running away fror 
the bajia field near the dera of Rahma 


. appellant must have lent colour to the stor 
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wf this intrigue and indicated clearly that 
ahere was an assignation. Such an incident 
maust have added considerably to the sean- 
mdal and consequently to the feelings of 
paete felt by the family of Musammat 
ahri. It has been argued by the learned 
mQounsel for the appellants that there has 
been an effort in this case to rope in as 
many members of the family of Musammat 
Mahri as possible, but it appears to me 
that the motive is such that it Jet to a 
-determined and pre-concerted assault 
Mirza, deceased, and in such a plan, all 
her near relations are likely to have joined. 
The story of the shoe beating, which is the 
immediate exciling cause, has been depos- 
ed to by one of the relations of the decease 
ed and though if is stated that other 
members of the family were present, it 
would be naturally difficult fcr the prosecu- 
tion to obtain the evidence of those others. 
It seems to me that the evidence of Baqri 
establishes beyond a shadow of doubt not 
only that an intrigue did exist between 
Musammat Mahri and Mirza for a long time 
hut that a few days before the murder, the 
two lovers were seen together in a way 
which must have appeared to her relations 
as a compromising situation with the 
result that Musammat Mahri was beaten 
by her brothers, The scandal was intensi- 
fied and the feeling of disgrace in the 
minds of Musammat Mahri's relations was 
heightened. 

Coming now to the evidence regarding 
the cecurrence, the prosecution case is 
supported by four persons who were actual 
eye-witnesses, is corroborated by one per- 
gon who is virtually an eye-witness having 
.seen all the appellants going away from the 
scene of occurrence together and armed 
towards their village, andis further sup- 
ported bythe fact thatthe first informa- 
tion report was lodged at the thana im- 
mediately after the occurrence detailing all 
the facts on which the prosecution story 
rests. The eye-witnesses of the occurrence 
are Manak, P. W. No. 4, Mohammad P. W. 
No. 5 Ahmed, P. W. No. 6 and Sajada, 
P. W. No. 7. The waj-takkar witness is 
Sultan, P. W. No 8, andthe person who 
gave the first information reporton infor- 
mation supplied by Ahmed is Dadu, P. W. 
No. 3. There is no doubt in my mind 
that Mirza deceased had gone out to plough 
bis felds with Manak and Mohammad in 
the early morning of the day of occurrence 
when he was attacked. This is clearly 
established by the fact that three pairs 
of bullocks were seen at the spot by 
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the investigating head constable when he 
reached there at 9-30 a.m. and when he 
also observed fresh litter in the hedges 
on the spot. If there were three pairs of 
bullocks, there must have been at least 
three men who went out with them. One of 
these three was the deceased, the second 
was obviously Manak, who himself received 
as many as 36 injuries on his person 
during the course of this assault and the 
third, inall human probability, was Moham- 
mad. It is true that Mohammad bears no 
injuries and this may be due to the fact 


-that he fell on the soft ground and was 


not beaten possibly because he did not 
resist or it may be due to the fact that 
he ran and concealed himself in the bushes 
while the assault was going on, but the 
presence of a third man is beyond doubt, 
and if Mohammad was not this third man, 
the complainants would have found no 
difficulty in putting forward another person 
as an eye-witness of the occurrence. Having 
regard therefore to the presence of tha 
bullocks at the spot, I would hold that 
both Manak and Mohammad were present 
and did witness the occurrence. 

The presence at the spot of witnesses 
Ahmed and Sajada appears to me to be 
also established by circumstances proved 
on the record. It is clearthat the occurr- 
ence took place at a time whan people 
would be ploughing in the fields. It is 
established by the evidence of the investigat- 
ing head constable that when he reached 
the spot he found that in the fields of 
Ahmed and Sajada, five or six furrows bad 
been freshly made. Fazil Ahmed Patwari. 
P. W. No. 12, who caw the spot the same 
day, has deposed that he also found that 
the fields of Ahmed and Sajada had been 
freshly ploughed. It is clear from this 
that Ahned and Sajada must have been 
plohghing their fields for a short time 
before this incident took place and must 
have been attracted by the noise and there- 
fore could haye observed the occurrence as 
they say they did. The presence at the spot, 
almost immediately after the occurrence of 
Sultan, P. W. No. 8, is established by a 
postscript to the first information report. 
The evidence.of Sultan is that he was 
coming on a horse to his dera from Nasirpur 
when be heard a noise coming from the 
direction of the Budhi Nala. He thought 
that a cart had got stuck in the sand in 
the Nala and that the villagers were trying 
to pull it out and so making a noise, He 
came along leisurely when he met all the 
nine appellants coming from the direction 


. 904 


from which the noise.had béén heard all 
armed and going in the direction of their 
deras, Preceeding further be found Manak 
and Mirza lying injured on the ground 
and Sajada.,and Mohammad sitting near 
by. On an enquiry he was told tha: Ahmed 
had been sent to inform the relatives in the 
village while Mirza was still alive, Mirza, 
however, expired in the presence of Sultan 
and Sultan thereafter went straight to the 
thana to inform the Police of this fact. 


When he got ‘to the Thana Dabu had. 


just got the first information report record- 
ed and his thumb impression was being 
affixed to.it. At tbis stage he informed the 
Police of the death of Mirza and this fact 
was recorded as a note to the first informa- 
tion report. 

There appears to me to be no reason 
to doubt the story told by Sultan that 
-he reached the thana with the news of 
the death of Mirza immediately after the 
first information report had been recorded. 
If the story be true, then apart from the 
question whether Sultan himself saw the 
accused near the spot together and armed, 
it negatives the suggestion, which is 
usually made in such cases on discovering 
the corpse that the deceased was killed 
by unknown persons, a false story cooked 
up by the relations and all conceivable 
names enteredinto such a story. This 
suggestion is rebutted, in any case, not 
only by the arrival of Sultan at the time 
and the manner alleged, but by the 
obvious fact that Manak was injured in tha 
course of the same assault and that the 
assault took place on the three attendants of 
three pairs of bullocks at a time when it was 
normal for ‘villagers to begin ploughing 
operations. It appears tome to be obvious 
from this evidence that the first information 
Teport was sent at a time when Mirza was 
still alive and if this be so, the suggestian 
that the first information report was made 
after deliberation in the village after the 
yeceipt of the news of the assault is imme- 
diately negatived.- This suggestion is also 
negatived by the fact that if the occurence 
tcok place, as it must have taken place 
somewhere near dawn, the first information 
report was made, nearly seven miles away, 
at 74.m. Then the defence Counsef argued 
that this evidence is too good to be true. 
He says in effect, that the first informa- 
tion report would have carried more weight 
if it had been made an hour later and the 
investigation of the head constable would 
have inspired more confidence if he had not 
completed it, for all practical purposes, as 
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he says he did, at about 3-30 Pp. m. on th» 
day of occurrence. I. am wholly: unable t 


see any weakness in the dase: for the 


prosecution on this score and the tendenc 
to make the investigating Police respon 
sible for imaginary misdeeds, which om 
somewhat meticulous and irresponsiblm 
criticism could possibly have been commitwal 
ed, must be deprecated. In tois case I arm 
of opinion that there is no doubt tha 
the offence took place at or about dawn, tha» 
the first information report was recorder 
at the thana at 7 a. M. and therefor» 
almost immediately before there could b: 
any time for consultation or the fabricatiow 
of a false story. There can be no doub 
also that Sultan reached the thana afte 
the report had been recorded and before 
the investigating officer left for the spot 
This officer reached the scene of occurence» 
as soon as possible, at 9-30 A. M., anc 
undertook the business of investigation anc 
completed it with commendable speed 
having recorded statements of all the 
Material witnesses by 3-30 p.m. Thit_ 
procedure seems to me to be one whick 
Inspires confidence rather than otherwise 
and adds weight to the testimony of the 
witnesses for the prosecution. 

The presence of Sultan at the thana witb» 
the news of the death of Mirza after the 
first information report had been recordedal 
esiablishes the general truth of the pre- 
secution story with far greater certainty: 
th-n even the immediate first information 
report, because in his case it cannot be 
reasonably urged that he did not come 
direct from tbe scene of occurrence to the 
thana. If the general story for the prose- 
cu ion is establiehed in this way, the only 
question that is left for consideration is 
that cf the identity of the culprits. On this 
‘important question, the first main con- 
sideration is that Dadu, who gave the 
first -information report mentioning all the 
names therein, is himselfa relation of the 
appellants, being related to Rahman in the 
third degree. No doubt, he has admitted 
some old enmity and it has been argued 
that though a relation he must have been 
on bad terms with the appellants to have 
gone tomake the first information report 
at all. Even if this be so, the connection 
of the other eye-witnesses with the deceas- 
ed is no greater than with the appellants. 
‘The two parties are distant collaterals, being 
descended from one Dilawar. Prosecution 
Witnesses Ahmed and Sajada are collaterals 
of Rahman appellant and are indeed nearer 
relations, of his than of Mirza deceased. 
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Except in the case of Dadu, who is not 
an eye-witness, no enmity is alleged against 
either -Ahmed or Bajada. It is true that 
Mohammad - and Manak did go with the 
‘deceased to help in ploughing and that 
-would indicate that they were friendly with 
the deceased but in the absence of any 
‘pre-existing motive I am not prepared to 
-believe that they have implicated any of 
the. appellants falsely. As I have said 
before, the nature of the motive is one 
which affects a large number of persons 
and as the offence must have been the 
‘result of a family Council several members 
of the family must have agreed to join in 
this enterprise. The amount of resistance 
could not be anticipated and therefore it 
was desirable that a large number of 
persons should join in the assault. Apart 
‘from the testimony of the four eye witnesses 
and of Sultan that nine culprits took part 
in this affair and apart also from the 
nature of the motive which affects nearly 
all of them personally, the nature of the 
-injuries inflicted als» indicates that a 
considerable number of persons must have 
taken part. On the person of Manak there 
were as many as 36 injuries of which four 
were grievous and some were caused with 
sharpc-edged weapons. Onthe person of the 
deceased there were 34 injuries, one of 
which, namely the multiple contusion 
marks on the outer side of the left thigh, 
might have been the result of several 
individual bloas. Tt is not without signit- 
cance that though immediately after the 
assault as many as 9 persons belonging to 
‘one village, if not to one family, were im- 
plicated, not one of them has been able 
tosubstantiate the plea of his absence from 
.'the scene of occurrence. On the evidence 
oa the record, the conclusion appeara to me 
to be inevitabile that al the nine appellants 
in the case did take rart in an assault on 
Mirza and his companiors for the reason 
that they felt the disgrace by the scandal 
created on account of Mirza's intimacy with 
Musammat Mahri, the wife of Mohammad 
Ali, appellant. It appears to me to be also 
fully established that the common inten- 
tion was to attack Mirza and that in the 
‘prosscution of this common intention the 
death,of Mirza resulted and injuries were 
inflicted on the person of Manak which 
might easily have resulted in his death 
also. In this aspect it appearsto me to be 
clear that whatever the nature of the 
offence, all the appellants are collectively 
responsible for it. 

As to the nature of the offence, consider- 
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able argutnent has been addressed to us 
that inasmuch as no individual injury 
was in itself fatal and the appellants 
studiously avoided hitting on vital parts of 
the body though they’ were arm:d with 
‘lethal weapons and that even when they hit 
with kulharis, they used the blunt rather 
than the sharp side, the offence is uot one 
of murder. It is argued that the appellants 


- gould not have the intention to kill because 


they could have more quickly aud more 
effectively killed with a heavy blow on 
the head It is urged that even though 
they pouoded the legs and the arms of 
“the victims, their intention was not more 
than to cause grievous hurt and that there- 
fore they could be convicted only either 
under s. 325 read with s. 149 or under 
s. 304 read with s. 149, Indian Penal Uode. 
Tt appears to me that this argument is fal- 
lacious. ‘The law seems to me to be clear. 
Once an assembly has become unlawful, 
then all things done in the prosecution of 
the common unlawful object of that assemb- 
ly are chargeable against every member 
thereof. The liability of every member 
extends not only to the acts intended by all 
to be done, but als> to those offences which 
wera likely to be eommi'ted in achieving 
the common object. In the present case 
there is no doubt that all the appellants 
had gathered together with the object of 
making an assault on Mirzı deceased. It is 
possible, though by no means certain that 
intention of the appellants when so 
assembled was not to commit murder, but 
to cause grievous hurt. The fact that they 
had gathered together in such large num- 
bers and all armed with lethal weapons 
makes it clear that they intended to causo 
injuries t» Mirza with the weapons they 
were carrying and to overcome resistance 
on the part of Mirza’s companions, if any, 
eand further that this was the intention 
must have been within the knowledge of 
all persons so assembled. They had 
gathered together armed and were hiding 
in the bushes ut a place which Mirza and 
his companions were expected to pass 
on the way to their fields. This clearly 
‘indicates that at the very best the unlaw- 
ful object was tocause grievous hurt with 
lethal” weapons and that death was the 
likely result of the beating they intended 
to administer. It appears tome that when 
a number of persons agree that an assault 
of this character should be made, death is 
a likely consequence for which all are 
responsible and as the causing of death in 
such circumstances would amount to mur- 
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pe all are guilty by virtue of s. 149, Penal 
ode, 

The case as put on this point on behalf 
of the appellants is however different. It 
is that theintention was to give 3 beating 
but it was not known to anyone of the 
participants in this event that death would 
result. In fact the learned Counsel goes on 
to say that each of the assailants deliberate- 
ly avoided the head or other vital part 
of the victim and therefore it was intended 
that death should not result. In other 
words the argument is that though death 
was caused by the concerted beating ad- 
ministed to Mirza, it was not intended to 
be caused and therefore there was no mens 
rea soOfar as the murder charge is concern- 
ed. Here again, it seems to me that the 
argument is not correct. Culpable homicide 
is murder, subject to certain exceptions, 
none of which could apply to the present 
case, if the case falls within anyone of 
the four clauses of s. 300, Indian Penal 
Code. 

Clause 1 contemplates the intention to 
cause. death. Intention is always a ques- 
tion of fact and, when proved, is an almost 
necessary inference from established facts. 
As a basic rule one may say that when the 
doer of an act knows that his act will 
result in death, he should be deemed to have 
intended to cause death. Every man is 
in law deemed to know and to intend the 
natural and probable consequences of his act. 
Clause 1 would therefore apply only when 
either the culprit or culprits knew or must 
have known that death would be the result 
of his or their act. In the present case, 
nine men, all armed had on the ground an 
unarmed victim whom they beat at leisure 
and inflicted as many as 34 injuries, one 
of whichis a multiple contusion which may 
have been caused by an indefinite number 
of blows. The bones of both legs and 
arms were broken at several places, and 
itis not unlikely thatthe head and other 
vital parts was avoided, not because they 
did not intend to cause death or knew that 
death would not result, but because of a 
-mistaken belief that if a vital part is avoid- 
ed, the death cansed, though a known and 
intended result, is not murder. On “sucha 
: finding all persons who deliberately j.ined 
a concerted beating of this character 
would be covered by cl. 1 of 5.360. In 
Kutab Ali v. Emperor (1) there is an 
interesting similarity with the facts of the 
present case. There six persons had killed 
- (1) 14 P R 1911 Or; 12 Ind. Cas, 973; 42 P W R 1911; 
12 Or, L J 597. 
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a man who had contracted an intimacy wit} 
the wife of one of them. Hight incises. 
wounds were found on the face of the 
deceased and they were probably causedllll 
with a small hatchet. 

It was argued that the intention wase 
merely to disfigure the deceased and not to» 
kill and that therefore the only offence 
established was one under s.326. There 
was a conflict of medical evidencein the 
case whether or not the injuries would, in 
the ordinary course, have resulted in death. 
The learned Judges in repelling the conten- 
tion on behalf of the convicts observed that 
on an examination of the injuries it was 

“a fair presumption that the person or persons who 
inflicted them intended to cause death or to cause 
such injuries as would be likely to cause death. We 
cannot subscribe to the contention that a man is not 
to be convicted of murder simply and solely because 
he is clever enough to avoid injuring a vital part of 
the body.” 

Clause 2 of 8,300 deals generally with 
cases where the intention is to kill the 
subject of the assault even though the 
injury is not fatal in the ordinary course of 
nature but is fatal in the case of the parti- 
cular victim by reason of a physical 
infirmity or peculiarity such as an enlarged 
spleen known to the culprit to be enlarged 
or the emaciated and weakened condition of 
the victim known as such to the culprit. 
All cases falliag within this clause would, in 
my opinicn, also fall,within cl. 1 and this 
ciause has been enacted to repel the argu- 
ment that the intentional causing of death 
is murder only when the injury inflicted is 
sufficient in the ordinary course of nature 
to cause death. Whatever may have been 


the object in enacting this cl.use, it is clear 


to be that this clause does not apply to the 
facts of this case unless it be on the finding 
that the appellants knew thatthe beating 
they had agreed to give to Mirza would 
result in his death. Clause 3 deals with 
caseg in which the intention is to cause in- 
juries and theseinjuries are sufficient in the 
ordinary course of nature to result in death, 
It appeared tous during the course of the 
hearing of the appeal that the Civil Surgeon 
who performed the post mortem on Mirza 
deceased had not.been asked whether in his 
opinion as a medical expert the ipjuries 
were sufficient. It appeared to us that 
though tothe layman the injuries detailed 
in the evidence were sufficient to cause 
death, if a medical expert cousidered the 
victim had a reasonable chance of survival, 
the appellants might be able to get the 
benefit of such an opinion. If the injuries 
appeared sufficient to the layman then on 
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a proper construction of the section, the 
case would fall within cl. 1 as a man should 
be deemed to intend the natural and 
probable consequence of his act, and the 
known or at least the expected result is the’ 
intended result. In the above circum- 
stances, we re-examined the Civil Surgeon 
ourselves, and his opinion leaves no douht 
whatever that in the circumstances of this 
case Mirza after the receipt of the injuries 
in question had no chance at all of surviv- 
ing and whether it was or was not the 
intended result of the beating, it was cer- 
tainly an inevitable result. The doctor's 
evidence before ns is that Mirza had 10 
per cent. chances of recovery if he had been 
brought to hospital witbin half an hour of 
the receipt of tLe injuries when collapse 
would set in, In other words, the emall 
chances of recovery would only exist if he 
was brought within reach of effizient medi- 
cal aid within half an hour and where this 
. would not take place, as in the present case, 
the chances of recovery were nil. 

It appears to me that if cl. 1, s. 300, does 
not cover this case, cl. 3 certainly does. 
The joint intention of the appellants was 
to give such a beating as wou'd break the 
bones of the legs and arms into several 
pieces with reckless disregard of the couse- 
quences. Even if it be held that none of 
the appellants intended death, or krew that 
death would follow the beating, they did 
intend a beating the almost inevitable 
result of which was death. For cases that 
fall within el. 3, it is not necessary that the 
culprits should have knowledge of death 
so long as the intended injuries are 
sufficient to cause death, The question of 
the sufficiency of these injuries is a matter 
of evidence and presumably a medical 
witness isin the best position to give evi» 
dence on the point. If this were not BO» 
el. 3 would be a merc paraphrase of cl. 1, 
s 300. In The King v. Ahor Ahmad (2) 
there are observations to the effect that 
where an injury is sufficient in the ordinary 
course of nature to cause death, 

“itis not murder unless it was intended that the 


injury should be sufficient in the ordinary course of 
nature to cause death.” 


In my opinion the law has been too 
brosdly stated in the above observation. 
Whether an injury is or is not sufficient 
in the ordinary course of nature is a ques- 
tion of fact and ib does not cease to be 
sufficient merely because the person who 
inflicts the injury does not know that it is 
sufficient. If the intention of the author 


(2) A IR 1937 Rang. 398; 171 ‘Ind. Oas. 5743738 Or 
L J°1097; 1937 Rang. 384510 R Rang. 165(F B) z 
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of an injury which proves fatal was t 

test, it would not have been d asi 
enact cl. 3 of s. 300. Inthe very recent 
case Or. A. No. 76 of 1933 Waryam Sher 
Mahomed v. Emperor 180 Ind. Oas, 62 (3) 
decided on June 10, 1938, a Division Bench 
of this Court teld that it was murder when 
the victim died as a result of the cumulative 
effect of multiple injuries though not one 
of the injuries inflicted was individually 
fatal. The correct principle appears to 
me to be that a case falls within cl. 3 when 
the degree cf probability of death is very 
great and cretainly so where death is the 
inevitable result of the intended injuries, 
whether the culprits intended death or not 
oreven did not know that death would 
result. Hachcase has to be judged in the 
light of the degree of the probability of 
death and not in the light of the intelligence 
or knowledge of the culprit, hecause to do 
so would place an almost intolerable and 
unjustifiable burden on the prosecution, 
Clause 4 ofs. 300 deals with cases where an 
act is done without intention to kill a par- 
ticular person but with such utter disregard 
of consequences that there is imputable 
knowledge that death is an extremely likely - 
contingency. With this clause we are not 
concerned in the present appeal, The net 
result thus appears to mete be that in all 
cases falling within cl. 3, it is always a 
question of fact whether or not death is an 
extremely prabable if not an inevitable 
result, and it is difficult to state as a rule 
of law what should be a decision on a Quese 
tion of fact in each case. Inthe present 
case the evidence of the Civil Surgeon 
leaves no doubt that death was so extremely 
probable that cl. 3 of s. 300 applies and ail 
who joined in the beating of Mirza were 
ony of murder. 

The last question is one of sentence. 

is true that the beating was planed i 
deliberate and the injuries intended were 
sufficient in the ordinary course of nature 
to resultein death. The learned Sessions 
Judge has imposed the capital sentence on 
those who joined in the beating of Mirza 
and sentenced those who assaulted Manak 
to transportation for life on the ground that 
they prevented Manak from helping Mirza 
deceased. He also sentenced all the appel- 
lants under ss. 326/149 for the assault on 
Manak, who received at least 36 blows 
to four years’ rigorous imprisonment each. 
He made an exception jn the case of Qauhra 
appellant, who was one of the assailants of 


(3) 180 Ind. Oas. 62; AIR 1938 Lah, 834: 
3314,11RL658, ` ah. 834; 40 Or, L 
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Mirza and sentenced him to transportation 
for life on the ground that he is only 19 
and may have acted under the influence of 
his older relatives. I am unable to see the 
distinction that the learned Judge has made 


between the cases of those who actually ` 


beat Mirza and those who stood by. It 
seems tome that once it is established that 
the intention of a number of persons is to 
make a joint assault, the culpability of those 
who deliver the assault and those who 
make the assault possible by beating off a 
rescue, is the same. In acase of extended 
liability under s. 149, and in a case where 
it is doubtful whether death was intended 
it is not inappropriate to treat all alike and 
sentence each of the appellants to trans- 
portation for life. If the evidence is such 
that it can be reasonably found that all who 
joined an attack knew that death would 
be an almost certain result of the attack, 
for instance When guns were openly carried 
perhaps death in the case of all would be 
the appropriate penalty but where accused 
persona are saddled with vicarious liability 
under s. 149, and in addition intention to 
cause the actualresult achieved cannot be 
clearly established, the convicts should be 
given the benefit of the lower penalty. I 
would therefore accept the appeals of 
Salehon, Sarco, Mutalli, Muham nad Ali and 
Rahman, set aside the capital sentence 
imposed on them and sentence each of them 
-to transportation for life under es, s02/119Y4 
As the beating of Manak was part ot the 
same transaction, I do not consider it neces- 
sary to register a separate sentence for that 
offence. 

Blacker, J.—! agree with the conclusions 
and findings at which my learned brother 
has arrived, I would merely like to add 
with the greatest respect that in my view 
the authorities which have held that, to 
bring an accused person within the four 
walls of cl. 3 of s. 300, itis necessary to 
prove not only that he intentionally inflicted 
an injury and that that injury was in fact 
sufficient in the ordinary course of nature 
to cause death, but alao that he knew that 
it was so sufficient, or intended it to be so 
sufficient, have readinto tue section some- 
thing which is not there. Moreover, by 
doing so, they have made the clause a 
redundancy, for, as my learned br ther has 
pointed out, if this has to be read into the 
clause, it becomes amere paraphrase of cl. 1. 
It is true that the law as laid down in cl. 3 
appears to be more drastic than that laid 
down in the first, but in India the Statute 
provides for an alternative and lesser 
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punishment, which can be inflicted in a 
suitable case. I agree with my learned 
brother that for the reasons given by him 
this is such a case. 


8. Order accordingly. 
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A.K. A.A. AUDIAPPA CHETTI 
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Second appeal~Small Cause suit—Suit to recover 
tax under Madras Local Boards Act and for 
injunction restraining Board from levying it in . 
future is not of small cause nature~Madras Local 
Boards Act (XIV of 1920), s. 93, Sch. IV,s. 9— 
Receipt of money within Local Board area by per- 
son within area out of income of his foreign money 
lending business from his foreign agent, whether 
tatable—Assessee must be assessed to half-yearly tax 
within the half year to which tax relates. 

The suits to recover the tax levied under Madras 
Local Boards Act and for a declaration that it was - 
illegally: levied and for an injunction restraining 
the Board, from levying it in future are not of small 
cause nature, Chockalingam Chettiar v, Taluk Board, 
Devakotiah (2), relied on. 

Receipt of money within the Local Board area 
by a person residing within the area ont of the 
income of his foreign m»ney-lending business from 
‘his foreign agent, amounts to receipt of income 
from money-lending within such area, within the 
meaning of s. 93, Madras Local Boards Act. It 
doesnot make any difference that the profits 
accruing from the business are actually earned 
elsewhere and pass first through the hands of some 
agent or partner before they reach the hands of 
the principal. Conceding for the sake of argument 
that inthe process of transmission these remit- 
tances in some subtle way lose their character of 
“income from money-lending”, they still continue 
to be income from a certain definite sources, which 
is not “lands or houses inside the local limits of 
the area” and consequently the persons are taxable 
in respect of those remittances on that ground also. 
‘Perianan Chetty v. Taluk Board, Devakottah (3), 

e Approved. 

The effect of 8.93 and s.9 of the Sch. IV is 
that persons liable to the tax shall pay a half- 
yearly tax on their professional income on being 
assessed to the tax in the manner laid down in 
Bch. IV, that is to say, when the President has 
decided in which of the classes enumerated in the 
scale, each person falls. The assessee must be 
assessed to the half-yearly tax within the half-year 
to which the tax relates; in other words they cannot 
be assessed retrospectively. To allow the tax to 
be assessed after the close of the half-year is 
inconsistent with the scheme of the Act. Con- - 
sequently where the assesses 
the President for the first half-year in that period, 
heis not taxable for that period. Prince of Arcot 
v. Corporation of Madras (4), applied. 


Mr. P. R. Srinivasan, for the Appellants. 
Mr. V. Ramaswamy Iyer, for the Respond- 
ents. : 
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Order.—It is necessary for the dispcsal 
of these second appeals to decide whe- 
ther receipt of money within the Local 
Board area by a person residing within 
the area out of the income of his foreign 
business from his foreign agent, amounts 
tə receipt of income within such area, 
within the meaning of s. 93, Madras Local 
Boards Act, andthe Bench decision on the 
point in Manickavasagam Chetti v. Union 
Board of Devakottah (1) was doubted in 
C. R.P. No, 1519 of 1931 which for that 
reason has been referred to a Bench. Tne 
second appeal will also be posted before 
a Bench. 

In pursuance of the above 
Court delivered the following 

Judgment.—These seven appeals depend 
on the same issues of law and fact. 
Plaintiffs are the appellants. The cause of 
action is that they were assessed to profes- 
sion tax in respect of a certain kind of 
income in the year 1928-29 by the Taluk 
Board, Devakottah, ‘lhe Board is the res- 
pondent, ‘he suit were to recover the tax 
and fora declaration that it was illegally 
levied and for an injuaction restraining 
the Board from levying it on such income 
in future. The learned Subordinate Judge, 
Devakottah, reversing the trial Oourt’s 
decree dismissed the suits. It is objected 
by the learned Advocate for the respond- 
ents that under s. 102, Oivil Procedure 
Uode, no second appeal lies, since the suits 
are of a small cause nature, being merely 
to recover small sums of money. But the 
suits are, in additicn, and perhaps mainly, 
for an injunction restraining the Board from 
taxing in future a particular kind of income 
which according tothe appellants is not 
taxable as professional income under the 
Local Boards Act. The same point was 
raised and overruled in 8. A. No. 882 of 
1928. Chockalingam Chettiar v. Taluk 
Board, Devakottah (2). We overrule it 
again. 

Admittedly appellants resided in the area 
of the Local Board for more than 60 
days in each half-year of the year 
baginning April |, 1928, and ending 
March 31, 1929. Admittedly they received 
money by means of remittances from their 
places “of business in Burma where they 
carried on the trade of moneyelending. On 
these remittances the appellants were 


(1) 55M 853; 138 Ind Oas. 607; AI R 1933 Mad. 
92; 63M LJ 741; ag M W N 652; Ind. Rul. (1932) 
1 


Mad. 597; 36 L W 120. 
(2) 36.L W653; 140 Ind. Cas. 273; A IR 1933 


order, the 
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assessed to profession tax under ss. 93 and 
96 ofthe Act then in force, namely the 
Madras Local Boards Act XIV of 1920, 
They contend that this kind of income is not 
taxable under that Act and the principle 
question for decision in these appeals is 
whether the lower Appellate Court was 
wrong in holding thatit was. The question 
has to be decided on a constraction of the 
taxing sections of the Act. The relevant 
section iss. 93. It is as follows: 

“If the President of the District Board publishes a 
notification unders. 77, that a profession tax shall 
be levied in any local area, every person who 
within such area, and for the period laid down in 
8. 96, exercises a profession, art, trade or calling, 
orig in receipt of any incomefrom money-lending 
or any source other than houses and lands inside 
the local limits ot the area notified under s, 77, 
bringing him wit) ‘or more of the classes speci- 
fied in Sch. IV,  ... pay a half-yearly tax on his 
professional income, on the scale shown in the said 
schedule.” 


The-case of the appellants is that the 
money derived from their money-lending 
business in Burma is income when it 
accrues in Burmato thoir agents or partners 
there but is not income when it, or part of 
it, is remitted to the appellants in Deva- 
kottah. Therefore, they contend, they are 
notin receipt of any income from money- 
lendizg in Devakattah. No authority is 
cited for this position. The remittances 
on which the appellants have been taxed 
are admittedly derived from their money- 
lending business in Burma; and the appel- 
lants, in the words of s. 93, are “in receip.” 
of these remittances when they come into 
their hands in Devakottah. We think itis 
plain that these remittances are “income 
from money-lending”. We do not think it 
makes any difference that the profits accru- 
ing from the business are actually earned 
elsewhere and pass first through the hands 
of some agent or partner before they reach 
the hands of these appellants. 

This exact point has already been decided 
by a Bench of this Court in Perianan 
Chetty v. Taluk Board, Devakotiah (3). 
The facts inethat case were exactly the 
same asin these appeals. We respectfully 
agree with thatdec.sion. The same argu- 
ment that income cannot be received as 
income more than once was raised in that 
case add negatived. On this ground of 
appeal, therefore, the appellants must fail. 
Apart altogether from the fact that appel- 
lants are liable as being in receipt of 
income from money-lending, it appears to 
us that they are liable on another ground. 


(3) 55 M 848; 138Ind. Oas, 600; A IR1932 Mad, 
509; 63 M L J 148; (1932) M WN 619; Ind, Rul, (1932) 
Mad, 600; 36 L W 117. 
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Section 93 embraces three classes ôf persons 
(a) persons who within such area exercise a 
profession, art, irade or calling; (b) or are in 
receipt of any income from money-lending, 
(c) or are in receipt of any income from any 


source other than lands or houses inside the ` 


local limits of the area. Conceding for 
the sake of argument that in the process 
of transmission to Devakcttah these remit- 
tances in some subtle way lose their charac- 
ter of “income from monej-lending”, they 
still continue to be income from a certain 
definite source, which is not “lands or 
houses inside the lccal limits of the area,” 
It appears to us, therefore, that the appel- 
lants are persons who are taxable in res- 
pect of those remittances on that ground also. 
Two further objections are raised in these 
appeals. Both have reference tothe method 
of taxation. The tax isa half-yearly tax. 
The appellants object that they have not 
been assessed at all in the first half-year 
and so are not liable to pay the tax for 
that half-year; and that they have not been 
legally assessed in the second half-year. 
Section $3 after describing the kinds of 
income which are assessable to the tax, 
provides that persons in receipt of such 
income shall pay a half-yearly tax on it on 
the scale shown in Sch. IV, Aud s. Y of Sch 
lV is 

“Persons liable to the profession tax shall be 
classified by the President of the Local Board and 
assessed to the profession tax on a scale proceeding 
proportionately to the following maximum scale, or 
on the maximum scale, as the case may be, and 


the President may from timeto time revise such 
classification.” 


Then followa the scale. The effect of 
ss. 93 and ¥ of the schedule, therefore, 18 


` that persons liable to the tax shall pay a 


half-yearly tax on their professional income 
on being assessed to the tax in the manner 
laid down in Sch. IV that is to say, when the 
President has decided in which of the clagsese 
enumerated in the scale, each person falls. 
The tax in these appeals relates to two balf- 
years, namely the half-year ending Septem- 
ber 30, 1923, and the half-gear ending 
March 31, 1929. The appellants were not 
assessed by the President for the first of 
these periodsand their contention is that 
they are nottaxable for that periode What 
happened was that in January 1929, that is 
to say, towards the close of the second half- 
year, the President classified the assessees 
as having been, for the whole year, in 
receipt of an uniform monthly income of so 
much per month, and imposed a tax amounts 
ing in each case to twice the appropriate 
half-yearly tax. The appellants contend 


AUDIAPPA OBRTYI v. TALUK BoaËn OF DeVaKoTad (MADR,} 


18210 
that this procedure is illegal. Their case 
is that they must be assessed to the half- 
yearly tax within the half-year to which the 
tax relates; in other words that they can- 
not be assessed retrospectively. We think - 
that this contention must prevail. The point 
has been decided in Prince of Arcot v. Cor- 
poration of Madras (4) on a construction 
of the provisions of the Madras City Muni- 
cipal Act (IV of 1919.) which, in our opinion, 
are similar in principlein this respect to 
the Madras Local Boards Act (XIV of 1914). 
That is a very exhaustive judgment and we 
feel that we cannot add anything useful to 
the reasoning of the learned Judges 
Waller and Krishnan Pandalai who 
decided the case. It is contended by the 
learned Advocate for the respondent: 
Board that ss. 111 and 113, Madras City 
Municipal Act, which are the taxing 
sections of that Act differ from s. 93, 
Local Boards Act, in an important partie 
cular, namely that they require a determina- - 
tion of the tax to be made by the 
taxing authority before the tax becomes 
leviable. The relevant words of s. 113 of 
that Act are: 

“If, for 60 days in the aggregate in any half- 
year any person exercises a profession, ete., render- 
ing him liable to the profession tax such person 
shall become liable for the profession tax and if 
the tax due in respect of the half-year is not paid, 
the Commissioner shall cause a notice to be served 
on such person to pay it within 15 days.” . 

And s£. 111 is: 

“Every person who within the City and for the 
period prescribed in g. 113 exercises a profession, 
etc. bringing him within oneor more of the classes 
of persons specified in the taxation rules in 


Seh. 1V shall pay a tax as determined under the 
said rules.” 


And Sch. IV is as regards profession tax: 
“Persons shall be assessed by the Commissioner 
to the profession tax under the following classes 


on a scale to be determined by the Oouncil from 
time to time.” ` 


The argument of the learned Advocate 
for the respondent Board is that under 
the Local Boards Act a person becomes 
liable to pay the tax for any particular 
hali-year by the mere fact of his receiving 
an income which is taxable under s8. 93; 
while under the Municipal Act a person 
does not become liable until he is assessed 
by the Commissioner under the taxation 
rules. We do not think that this distinc- 
tion can be made, Under s. 93, liability 
accures when a person exercises a profese 
sion or receives an income “bringing him 
within one or more of the classes of 
persons specified in Sch. IV.” And turnin 

(4) 52 M 866; 122 Ind, Oas. 360; AI R1930 Ma 


200; 57 M LJ 536; 30 LW 261; Ind. Rul, (1930) 
“Mad, 328, 5 
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)8. 9 of Sch. IV we find that he does 
ob come within any of the said classes 
mill he is “classified” by the President. In 
ther words the President before assessing 
ny one to tax is bound to determine in 
«vhich class of the schedule he falls, just 
s the Commissioner under the taxation 
ules which apply to the City has to do 
xactly the same thing. In substance we 
Moink there is no difference between the 
wo Acts. The concluding words of the 
ubstantive portion of s. 93, Local Boards 
me, namely “shall pay a half-yearly tax 
«n his professional income on the scale 
fhown in the said schedule (Sch. IV)”, 
macan by implication that the President 
4as to determine the assessee’s place in 
he’ scale and in that manner determine 
he amount of the tax. We observe also 
hat this determination by the President 
«3 not final. An assessee is at liberty 
ander s. 11 of the Schedule to have his place 
in the scale and therefore the amount of 
lis tax revised by the President on pro- 
ducing his accounts and demonstrating 
chat he should be placed lower in the scale. 
But even if for the sake of argument 
mt is conceded ihat there is this differ- 
anes between the two Acts, does that 
gorevent tke principle in Prince of Arcot 
w., Carporation of Madras (4), from applying 
io the facts of the present cases. The broad 
Macis are that this is a half-yearly tax, 
Mhat it is assessed by the taxing authority 
«atrates proportionate to the monthly income 
eaccuring during that half-year, and that it 
Ms leviable in the half-year itself. The 
rinciple of the case cited is that to allow 
he tax to be assessed after the close of the 
"half-year is inconsistent with the scheme of 
the Municipal Act which in these broad 
maspects, does not differ from the Local 
Boards Act. Following that decision we 
must allow these appeals to this extent, 
namely that the tax for the first half- 
year were illegally imposed and is recover- 
able by the appellants. f 
Lastly it is urged that even in respect 
of the second half-year, the assessment 
is illegal inasmuch as there is no separate 
assessment for that half-year. We think 
that this objection is one of form and 
not of qubstance. Tbe order of assessment 
in each case stated that the ass.ssees 
received an income so much per month 
during the whole year and that he was 
‘assessed. to a tax which on. reference to 
the schedule, is seen tobe twice the half- 
yearly tax appropriate to such monthly 
income, We think that this clearly means 
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that for the second half-year the assessee 
received a monthly income of the amount 
stated and was liable to pay a tax amount- 
ing to half of the amount at which he 
was assessed. In the result, we allow these 
appeals to the extent stated, namely that 
the appellants are entitled to recover half 
of the tax paid by them for the year 1928-29 
Tepresenting the tax for the first half 
of that year. To that extent the decree 
of the lower Appellate Ocurt is modified. 
For the rest the appeals are dismissed. 
Appellants to receive half their costs 
throughout from the Local Board respon- 
dent and the latter to pay its own costs 
throughout. 


N:D. Decree modified. 


ALLAHABAD HIGH COURT 
Second Appeal No. 1490 of 1936 
February 13, 1939 
BENNET AND VERMA, Jd. 

JIT SINGH AND OTAERS—P LAINTIFF3— 
APPELLANTS 

VETSUS f 
GHETLU AND OTARRS-—DEFRFEN DAN TS— 
RESPONDENTS 

U. P. General Clauses Act (I of 1904), s. 6— 
Water Rules of 1917, whether come under heading - 
of regulation—Suit by person interested in water 
right when these rules were in force—S. 6, if 
applies—Jurisdiction of Revenue Court totry suit—~ 
Decree— Setting aside of—Fraud—Person stating 
that he used to draw water from certain naula—~ 
Statement does not amount to fraud—Jurisdiction 
—Civil suit for declaration that decree of Revenue 
Court was without jurisdiction, is not maintainable. 

The water rules of 1917, come under the heading 
of regulations and these rules in Kumaon were 
made by the Local Government which had power 
to pass rules having the force of law. Section 6, 
U. P. General Olauses Act, therefore, will apply 


and the Revenue Court would have jurisdiction to 


try a suit instituted by a person interested in 
water right, at a time when these rules were in 
force. 

Where in a dispute regarding water right, the 
defendants state before the Assistant Collector 
that they used to draw water from a certain 
naula, this question is one of fact and the state- 
ment would not amount to fraud practised upon 
the Court. 

No civil suit ies for a mere declaration that a 
decree of a Revenue Court was without jurisdiction 
and therefore invalid. Shah Tajmul Alt v. Kamala 
Ranjan Roy (1) and Siraj Fatima v. Mahmood Ali 
(2), distinguished. . ie h 

8. A. from the decision of the District 
Judge, Kumaon, dated March 16, 1936. 

Messrs. D P. Uniyal and G. N. Bhargava, 


` for the Appellants. 


M. R. C. Ghatak, for the Respondents. 

Bennet, J.—This is a second appeal by 
the plaintiffs whose suit was decreed by 
the trial Court, the Civil Judge, but dis- 
missed by the learned District Judge of 


919 


Kumaon in appéal. ‘The plaint sets out that 
the plaintiffs have a reservoir of water 
(nau'a) in a certain plot and that, the defen- 
‘dants deceived an Assistant Oollector and- 
stated that this reservoir was ‘a water 
spring (dhara) and the Assistant Collector 
did not understand it and further stated 
that they, the defendants, used to draw 
water from this naula and thatthe Assise 
tant Collector gave a wrong judgment and 
the Board of Revenue struck off the appeal 
of the plaintiffs. The relief asked for was 
‘a decree embodying the order for setting 
aside the decree for gettiag water from 
the naula of the plaintiffs’ obtained from 
the Court of the Assistant Oollector on 
February 23, 1931 which was upheld by the 
Court of the Commissioner. The learned 
District Judge held that the Water Rules of 
1917 covered the case and gave the Reve- 
nue Court jurisdiction because those rules 
referred to “water mills and use of water 
and r.°10 states : ead 

“ Any person interested in water mill, or irrigation 
channel or other water right may institute a suit in 
the Court of the Assistant Collector in charge of the 
sub-division against any other person.” KANA 

“Ig was admitted that the suit in the 
Revenue Court began when these rules 
were ‘in force. Afterwards, for these rules 
there were substituted rules of October 2x, 
1930, in Continuation of notification of 
August 22, 1930. The later notification is 
not before us. Under s.6, U, P. General 
‘Olauses Act (I of 1904) it is provided that : 

` «Where any United Provinces Act repeals any 
‘enactment hitherto made or hereafter to be made, then 
‘unless a different intention appears, the repeal shall 
‘Rot ws... (€) affect any remedy, or any investigation 
‘or legal proceeding commenced before the repealing 
‘Act shall have come into operation ..... and any 
‘such remedy may be enforced and any such investiga- 
‘tion orlegal proceeding may be continued and con- 
"eluded .... a8 if the repealing Act had not been 
.passéd.” | h 

It is true that this section refers to an 
enactment. but the definition in s. 14 states 
enactment shall include a regulation. 
‘We consider thatthe rules in question will 
come under - the heading of regulations and 
‘that these rules in Kumadh were made 
‘py the Local Government which had power 
‘to pass rules having the force of law. 
Section 6 therefore will apply and the 
` Revenue Oourt had jurisdiction tq try the 
suit. A further defect in the case of the 
‘plaintiffs is that the plaintiffs brought a 
suit for setting aside the decree of the 
Assistant Oollector upheld in appeal by the 
Commissioner on the ground that the de- 


fendants had deceived the Court. In para: 9 | 646; (1932) A LJ 437; Ind. Rul (1932) All. 418; 16 F 
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water from the aforesaid naula and it wat 
further submitted that there. could be nc 
path from the houses of the defendants tc 
tue naula. These questions are questions ofM 
factand all the statement to the Assistant 
Collector would not amount to fraud practisedtl 
on the Court. Tne plaintitis desired to amendll 
their plaint by further pleading want oj 
jurisdiction and that application was re 
fused. The grounds of second appeal bring. 
forward again this point of want of juris: 
diction of the Revenue Court. The learnedll 
District Judge found that there was no 
fraud and we consider that the finding is 
correct because the allegations madein the 
plaint would not amount to fraud. 

As regards the objection that no civil 
suit could be brought for a declaration thas 
the decree of the Revenue Court to which 
the plaintiffs were aparty was invalid fop 
want of jurisdiction, learned Oounsell 
referred us toa ruling, Shah Tajmill Alis 
v. Kamala Ranjan Roy (1). There is s 
reference on p. 141*, col. 1 of this ruling ti 
the provisions of s. 44, Evidence Act. Nc 
doubt the provisions of that section wil 
enable a party to plead want of juris, 
diciion in regard to a judgment, which ham 
been prcduced and proved by the adverse 
party. But that is a quite different mattem 
from saying that a suit can be brought for 
a relief of this nature as in the present 
case. Rgference was further made to Sira, 
Fatima v. Mahmood Ali (2). That case 
dealt with the right to avoid a judgment or 
the ground of undue influence or fraud andi 
not on the ground of want of jurisdiction 
We consider that no civil suit lies for, 
mere declaration that a decree of a Revenue 
Court was without jurisdiction. ‘In the 
Water Rules of 1917, r: 2 provides an 
follows: 


“All suits and applicationa referred to in thes: 
rules shall be heard and determined by Revenu» 


-Oourt or Revenue Officers as the case may be, afid ne 
-Court or officer 


other than a Reveuue Court on 
Revenue Officer shall take cognizance of any dim 


pute or matter in respect of which any such suit o» 
application might be brought or made.” 


[t is clear, therefore, that the Revenus 
Oourt had sole jurisdiction in this matten 
and the contention for the appellants is 
incorrect. For all these grounds we con 
sider that there is no force in this secont 
appeal and dismiss it with costs. 


D. Appeal dismissed.” 
Q) AI R 1936 Cal. 138; 161 Ind. Cas. 744; 400 W 


- N 539; 8R O 517. 
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MADRAS HIGH COURT 
Civil Miscellaneous Petition No. 4682 of 
1937 a. 
March 2, 1938 
Lraon, O. J. AND Mapaavan NAIB, J. 
- SUKKIRA GOUNDAN AND oratrs— 
PETITIONERS 
versus 
PALANI GOUNDAN—Responpent. 
Civil Procedure Code(Act V of 1903), 8 110, 
IW. 2—Suit for partition of property worth more 
shan Re. 10,000—Decree by High Court declaring 
tat plaintif was entitled to share worth less 
tan Rs. 10,000~—Leave to appeal to Privy Council, 
can be given to defendant—Case, if falls under 
110, el. 2. 
.In order to satisfy the conditions of s, 110, the 
«uit must involve rights and claims to property 
which rights and claims are worth Rs. 10,010 or 
pwards and not the rights affecting property the 
alue of which as a whole is Rs. 10,000 or 
spwards. 
Where, therefore, a decree is passed by the 
Wigh Court in a suit for- partition of property 
alued at more than Rs. 10,000, declaring the 
laintiff to be entitled to a share worth less than 
ts. 10,009 and the defendant wishes to prefer an 
Ppeal to the Privy Council, the case does not 
all under cl. 2 of s. 110, Civil. Procedure Code, 
4 the value ofthe claim decreed is less than 
ts. 10,000 though the value of the whole property 
3 morethan Rs, 10,000. Appala Raja v. Rangappa 
Vaicker (7), followed. $ 
[Oase law discussed.] -> 
O. Misc, P..for leave to appealto His 
wlajesty in Council against'the decree tf the 
ligh Oourt, dated July 28, 1937. 
. Messrs. T. V. Muthukrishna Aiyar and P. 
N. Appuswami Ayyar, for the Petitioners, 
Mr. K. Periaswami Goundar, for the Res- 
wondent. | 
_Leach, C. J.—This is an application for 
m cértificate for leave to appeal to His 
“Majesty in Council. The suit out of which 
shis petition arises was filed by the respon- 
dent in the Court of the Subordinate Judge 
«f Dindigul for the partition of the estate 
wi a joint family of which he claimed to be 
a member. He valued the estate as a whole 
at ‘Rs. 25,987 and his own share at 
Rs. 5,662-5-4. The petitioners who were de- 
fendants denied that the respondent was a 
co-parcener, and their defence prevailed in 
the trial Court. On appeal to this Court, 
however, it was held thatthe respondent 
was aco-parcener and was entitled to have 
deliveretl to him property of the. value of 
Rs. 5,162-5-2, ‘Lhe petitioners challenge the 
correctness of this Court's judgment and 
wish to appeal to the Privy Council. Tne 
only . question which falls for decision is 
whether the case falls within cl. 2 of s. 110, 
Oivil Procedure Code. The section reads 
as follows: i 
“In each of the cases mentioned in cls, (a) and (b) 
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of s. 109, the amount dr value of the subject- 
matter of the suit in the Court of first instance 
must be ten thousand rupees or upwards and the 
amount or value of the subject-matter in dispute. 
on appeal fo His Majesty in Oouncil must be the 
same sum or upwards, 

or the decree of final order must involve, directly 
or indirectly, some claim or question to or respect- 
ing property of like amount or value, 

and where the decree or final order appealed from 
affirms the decision of the Court immediately 
below the Court passing such decree or final order, 
the appeal must involve some substantial question 
of law.” - > 

The learned Advocate for thé petitioners 


rightly concedes that the subject-matter òf 


“this suit does not amount to Rs. 10,000, 


the subject-matter being merely the share 


-of the respondent in the estate. Tnerefore 


the case does not fall within cl. 1. But 
he says that. the decision of this Court on 
appeal does involve some question respect- 
ing property worth more than Rs. 10,000 
and therefore the case comes within cl, 2, 
The value of the estate taken as a whole is 
far more than Rs. 10,000 and the contene 
tion is that as the decree has directed a 
“partition of this estate it affects property 
of the required value.- The learned Advo- 
‘cate relies on the: judgment of the Calcutta 
High Court in Bhagwant Sahai v. Pasii- 
pathi Nath Bose (1) and the judgment of 
the: Allahabad High Court in Muhammad 
Asghar v, Abida Begam (2). Bhagwant 
Sahai Vv.: Pashupathi -Nath Bose (1) was 
also a suit for the partition of a joint 
family estate and Maclean, ©. J. “and 
“Mookherjee, J. -held that it was the wholé 
estate which had to be looked at and not 
merely a particular share which one of the 
parties might claim. This construction was 
accepted by the Allahabad High Oourt ih 
Muhammad Asghar v. Abida Begum (2). 
The Bombay High Court has, however, inter- 
preted cl, 2, of s. 110 differently and this 
Oeurt has agreed with it. ‘The opinion of 
the Bombay -High Gourt -is expressed in 
De Silva v. De silva 13) which was decided 
by Jenkins, U.J. and Russell, J. Lt was 
there held thet, where the relief is at less 
than Rs. 10,000 the value of the matter in 
dispute in appeal is not of the prescribed 
value. in such circumstances the decree 
itself dges not involve any claim or ques- 
tion to, or respecting property of, the pre- 
scribed value and consequently the case 
does’ not fulfil the requirements of the 
section. The learned Unief Justice pointed 
out that, if the Oourt were to give effect 


(L)10C WN 564,30 L J 257. 

(2) 54 A 858; 138 Ind. Oas. 670; AIR 1933 All, 
177; (1932) A L J730; Ind, Rul, (1932) All, 481, 

(3) 6 Bom, L R 403, 


-Alt 
to- the contention that regard must be had 
“only to the value of the whole estate, ib 
would follow that, if the sole subject-matter 
. in dispute were an easement'of trifling 
value, but affecting property worth 
“Rs, 10,000 or more, a right to appeal to the 
` Privy Council would exist, which would be 
giving to the words of the section a mean- 
ing which was not justified. This decision 
was followed by the Bombay High Court 
‘in’ Manilal v. Banutai (4) and in Nariman 
Rustomjt v. Hasham Ismayal (5), It has 
been suggested in the course of the argument 
that the Bombay High Court gave expres- 
sion to a contrary opinion in Appayya v. 
Lakham Gowda (6), but we do not regard 
the judgment there as repudiating the 
decision in De Silva v. De Silva (3) which 
- was again followed in Nariman Rustomji v. 
Hasham Ismayal (5). 
This Court considered the question in 
Appala Raja v. Rangappa Naicker (7), which 
was an application for leave to appeal to His 
Majesty in Council heard by Sadasiva Aiyar 
-and Spencer, JJ. Sadasiva Aiyar, J. ex- 
pressed the opinion that in order to satisfy 
“the. conditions of s. 110 the suit must in- 
volve rights and claims to property which 
rights and claims are worth Rs. 10,000 or 
upwards and he quoted with approval the 
_ decision in De Silva v., De Silva (8). 
‘Spencer, J. delivered a judgment to the 
-same effect. This decision if binding on us 
and disposes of the application. I may add 
that . De Silva v. De Silva (3) was also fol- 
‘lowed by the Patna High Court in Gosain 
Bhaunath Gir v. Behari Lal (8). That was 
a case where a puisne mortgagee whose 
interest in the property which was worth 
only Ks. 4,000 was applying for leave to 
appeal to the Privy Council from an order 
refusing to set aside the sale of the prc- 
perty ordered in a mortgage suit, the psc- 
pony, being valued at over Ks. 10,000. 
Phe application for leave to appeal will be 
dismissed with costs. 


Application dismissed. 


` ` (4) 23 Bom. L R 374; 63 Ind. Cae. 688;A IR 1921 
Bom. 266, $ 


(5) 49 B 149; 85 Ind, Cas. 191; A IR 1925 Bom 
131; 26 Bom. L R 1261. 


- (6)25 Eom. L R77; 72 Ind. Ces, 127; NIR 1923 
Bom. 176. 
40 Ind. Cas. 680; AIR 1918 


(7) 33M L J 481; 
Mad.-632; (1917) M WN 414; 6 L W 12. 


(8) 4 Pat, LU 415; 52 Ind, Cas, 723; AI R 1919 
Pat, 305; (1919) Pat, 297, ; AIR 191 
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SIND JUDICIAL COMMISSIONER'S 
Mb COURT 
Criminal Appeal No. 45 of 1938 
June 1, 1938 
Davis, J.O. 
CHARANDAS KANAYALAL— 
APPELLANT 
versus 


EMPEROR— RESPONDENT 
Criminal Procedure Code (Act V of 
476, 537—Complaint by Court under s. 
Failure to record express finding that it w 
expedient in interest of justice that enquiry should + 
made—Whether invalidates complaint—Defect, wh 
ther cured by s. 537—Penal Code (Act XLV of 186¢ 
s. 91—Accused making two conflicting statemen- 
on oath ae witness in criminal case~No char, 
framed in the alternative under s. 236, Crim 
nal Procedure Code—No evidence other than a 
cused's statements, to skow which statement wi 
true—Magistrate on statements of accused himsel 
deciding that one of them was false—Accused, kr 
can be convicted under s. 191. xi 
Although it is nécessary that if the Court decide 
to make a complaint under s. 476, Orimin: 
Procedure Code, it must record a finding that > 
its opinion it is expedient in the interests of justic 
that an enquiry, should be made, yet the absenc 
from the record of an express finding, or a findin. 
in the exact words of the section, will not invali 
date the complaint. The Court neednot repeat th 
exact words of the section. It is sufficient, js 
the record shows clearly that the Court has applie 
its mind to the question ot expediency, and lia 
come to a conclusion that an enquiry is expedient 
Section 537 would, in appropriate cases, apply t 
the failure to record anexpress finding underth 
provisions of s. 476, especially where an objection» 
is taken at so late a stage that it is not possibl 
for Government to find whether among other paper 
not before-the Court, the finding required by s. 470» 
had not been expressly recorded. Superintenden 
and Remembrancer of Legal Affairs, Bengal: v 
Ijjatuliakh Paikar (2;, followed. cite 
An accused who was a witness ina criminal cas 
made two conflicting: statements on oath, one “6. 
which was admittedly false. He was convictee 


1898), : 
6. 


under 8. 19), Penal Code. The Magistrate frame 
no charge in the alternative under s. 236, Crimi: 
nal Procedure Code. He came to the conclusion 
that one ofthe statements was false, onthe state 
ments of the accused himself, who, in his opinion, 
was a liar, Besides the statement of the accusec 
himself there was no other evidence to show as 
to which ofthe statements was true: 

Held, that in the cucumstances of the case the 
accused could not be convicted. Bakshali v. Em 
peror (1), followed. f 

Cr. A. against the conviction and sen- 
tence passed by the Additional Oity Magis- 
trate, Karachi, dated March 19, 1933. 

Mr. Kishinchand Jethanand, *for the 
Appellant. l 

Mr, Ha:im B, Tayebji, Assistant Public 
Prosecutor, for the Crown. 


dudgment—In this case the accused 
has been convicted of making a false state- 
ment on cath in the course of judicial 
proceedings and sentenced by the Magis- 


a 
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‘trate to six months’ rigorous imprisonment, 
Apparently the accused in this case was a 
witness in a sodomy case and he made two 
conflicting statements, one, in which he 
said that the boy on whom the offence was 
committed was brought by one Bhajan, 
and two,in which he said that the boy 
was brought by a person named Sobho, 
Clearly, one of these two statements was 
false, and if the Magistrate had framed a 
charge under s. 236, Criminal Procedure 
Code in the alternative, it would have been 
difficult for the accused to meet this charge 
successfully. But the Magistrate did not 
do so, apparently both the Magistrate by 
‘whom the complaint was made and the 
‘Magistrate who tried the case, were satisfied 
that the statement in which the accusel 
implicated Sobho and not Bhajan was false. 
Lut the learned Magistrate could only come 
to this conclusion on the statements of 
the accused himself, who, in the Magistrate's 
opinion was a liar. That being so, it appears 
tome difficult to find whicn of the two 
‘statements made by a person, who is ad- 
mittedly aliar,isirue, in the absence of 
other evidence besides the statement of the 
accused, the liar himself, and in this case 
there was no other evidence. 

In Bakshatt v. Emperor (1), a Bench of 
this Court was of the opinion that in such a 
case the conviction could not be sustained, 
and I think myself the last paragraph of that 
judgment applies with much force to the 
. particular facts of this case and shows indeed 
how the same mistakes are apt to occur 
from time to time. The learned Judges 
“there said : 

_ “Had the original order under s. 476 been in 

proper form, setting out clearly the statement 
alleged to be false, the Magistrate would have 
probably discovered, either that a clear case could 
be made out by including in the charge two contra- 
dictory statements and alleging that one or other 
was false, or else that there was no reasonable 
chance of proving the case against the accused 
at all. Ifthe proper procedure had been followed, 
sither there would have been no trial at all, or 


.& conviction would have resulted as a moral 
certainty,” 


And this paragraph also emphasizes a 
point raised by the learned Advocate ata 
‘very late stage, namely after he had 
actuadly filed his memorandum of appeal in 
this Oourt, that the finding required by 
8. 476, Criminal Procedure Code that it was 
expedient in the interests of justice that an 
inquiry should be made, had aot in fact 
been recorded by the Court concerned. 
The learned Advocate was prepared to 


(1) 5S LR 136; 13 Ind. Oag, 220; 13 Cr. L J 28, 
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read tome alarge number of rulings in’ 
which some ofthe High Courts have held 
that if no finding is expressly recorded as 
required -by s. 476, Oriminal Procedure Code 
then the proceedings are bad and should 
be quashed. Butif I may say so, with 
respect to these judgments of these High 
Courts, a judgment of the Oalcutta High 
Court in Superintendent & Remembrancer 
of Legal Affairs, Bengal v, Ijjatutla Paikar 
(2) at p. 1122, takes a sensible view of the 
section, where the learned Judges look 
to the substance rather than to the form. 
They say: 

“In our opinion, although the provisions of the 
section are mandatory but permissive, yet if the 
Court decides to makea complaint, it must record a 
finding that in its opinion it is expedient in the 
interests of justice thet an enquiry should be made. 
Moreover, it would be convenient and would save 
the time ofan Appellate Court if such finding were 
expressly recorded. But the absence from the 
record of an express finding, or a finding in the 
exact words of the section will not invalidate the 
complaint, . 

The Court need not repeat the exact words of 
the section like a parrot. It is sufficient, if the record 
shows clearly that the Court has applied its mind 
tothe question of expediency, and has come to a 
conclusion that an enquiry is expedient. A 
finding merely that there is a prima facie case, 
or that statements were contradictory, as in the 
two cases mentioned above, Karamat Ali v. Emperor 
(3)and Surendra Nath v. Kumeda Charan (4) will 
notbe sufficient. It is not in every one of such 
cases that an enquiry is expedient in the interests 
of justice. But a finding thatthe evidence given 
was false, followed by a complaint, might. be 
sufficient to raise the inference that the Judge 
found that an enquiry was expedient, see Bhuban 
Chandra v. Emperor (5), at p. 284, per O. O. Ghose, J. 
andthe view which we have expressed seems to 
have been adopted by Pearson, J. in the later case in 
Satis Chandra Maulik v. Emperor (6), and finds 
some support also inthe judgment of Rankin, O. dJ. 
in Karamat Ali v. Emperor (3).” 

That judgment doesnot refer to s. 537, 
Criminal Procedure Code, but speaking for 
myself, I see no reason why s, 537, Criminal 


“Procedure Code should not, in appropriate 


cases, apply to the failure to record an 
express finding under the provisions of 
s. 476, Oriminal Procedure Uode, and indeed 
that section is very useful in meeting a case 
such as tbis, where an objection on this 
ground is taken at so late a stage that it 


(2) 580 1117 at p. 1122; 132 Ind, Oas, 160; AI R 


1931 Oal. 190; (1931) Cr. Oas. 254,530 L J 177; 32 


Or. L J 842; 35 O W N 400; Ind, Ral. (1931) Cal. 544. 

(3) 550 1312; 113 Ind. Oas. 842; A IR 1928 Oal. 
Bo; 30 Cr. L J 221, 

(4).51 0O L J 208; 126 Ind. Oas. 416; AI R 1930 
Cal. 352; Ind. Rul. (1930) Oal. 736. 

(5) 55 0279 atp. 284; 104 Ind, Cas.1l1, A IR 
1927 Oal. 628; 28 Or. L J 783; 31 OW N 828, 

(6) 52 OLJ 52; 129 Ind. Oas. 110; A I R 1930 
Oal. 105; (1930) Or, Oas. 1105; 32 Or. L J 237; Ind, 
Rul. (1931) Cal. 126. 
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is not possible for Government to find 
whether among other papers not before 
the Court the finding required by s. 476, 
Criminal Procedure Oode, had not been 
expressly recorded, for s. 
Procedure Code, has this important explana- 
tion. It says: 

“In determining whether any error, omissionor 
irregularity in any proceeding under this Code has 
occasioned a failure of justice, the Court shall have 
regard to the fact whether the objection could and 
should have been raised at an earlier stage in the 
procéedings.” 

As however, I think, the accused should 
be acquitted on other grounds, it is not 
necessary for me to further deal with this 
Aspect of ihe case. I therefore set aside the 
conviction and sentence and order the 
accused to be acquitted. 


D, Conviction set aside, 


MADRAS HIGH COURT 
Oivil Appeal No. 476 of 1931 
September 13, 1937 

= PANDRANG Row AND VENKATARAMANA 

| Rao, JJ. 
. BAMANTHAN KARAKKATTITAHIL 
KAMMARAN NAMBIYAR AND aNoTurgs-— 
oe APPELLANTS 

versus 
KOMAN AND ofarrs— 
at ae RESPONDENTS 
` . Malabar Law—Kanom —. Redemption—Deed pro- 
viding that amount borrowed thereunder should be 
:paid.at the time of redeeming prior kanom— 
Mortgagor. should offer to redeem both—Mortgages— 
‘RedemptionSuit_ Jor—Property misdescribed—Suit 
should not be dismissed—Mortgage of. undivided 
share—Suit, Jor redemption without’ partition, +f 
maintainable, i 

Where a mortgage-deed distinctly provides that the 
amount borrowed thereunder should be paid at 
the time of the redemption of the prior kanom, the 
mortgagor is not entitled to redemption unless he 
offers to redeem both the mortgages. Kamarayanimgay 
te sala of Venkatagiri (1), relied on. [p. 917, 
col, 2. 


’ PATAPPAYIL 


| For a mere misdescription of the property in 
the plaint in a suit for redemption of a 
specitic property the Court should not visit 
the plaintift with theextreme penalty of dismissal, 
A tenant-in-common can mortgage his undivided 
interest in a property. Where an undivided half 
is mortgaged by a person who owns that undivid- 
ed. half, it is not open to the mortgagee to resist 
redemption and he is bound to deliver, en tender 
of the mortgage amount, the title deeds relating to 
the mortgaged propertyand such possession as he 
tock from the mortgagor in respect of the undivid- 
ed half though the mortgagee is himself 
the mortgagee. of the other undivided 
half. lt cannot therefore be maintained that a 
suit for xedemption of such mortgage cannot lie 
‘ withont partition. [p. 918, cols. 1 & z,} 
--C. A. against the decree.oi the Sub-J udge, 
Tellicherry, in O. 8. No, 22, of 1929, 
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Mr. P. Govinda Menon, forthe Appellants. 

Meesrs. A. Atchuthan Nambiar and O. T. 
G. Nambiar, ior the Respondents. | 

Venkataramana Rao, J.—This is an 
appeal from the decree of the learned 
Subordinate Judge of ‘Vellicherry dismiss- 
ing the plaintiffs suit for redemption of 
three mortgages in favour of defendant 
No. l- The mortgages are described in 
para. 5 of the plaint as follows: (1) an oth 
dated February 14, 1863, for a sum of 
Rs. 3,000 (2) a kanom dated April 17, lov, 
for a sum of Rs, 350 and (3) a kanum 
dated February 2, 18:9, for a sum of 
Rs. 400. The properties secured under 
these mortgages originally belonged to 
Etakkalavan tarwad which vecame divided 
into two tavazhi tarwads known as Thek- 
kinakoor and Patinhattakoor. This division 
is admitted by all the parties to the suit. 
The case of the Plaintiff is this. Items 
Nos. 1 to 16 of the plaint schedule, which 
have been described as certain specitic 
halves of certain hills, fell to the share of 
Paunbattakootti tarwad and they were 
mortgaged on September 7, 1803, by the 
then kurnavan in favour of one Koroth 
Veettil Krishnan. The said Krishnan filed 
a suit (O, 8. No. 467 cf 1889) on tue file of 
the District Munsit's Ovurt at Kavvai on 
the said mortgage, obtained a decree and 
in execution thereof brought the proper- 
ties tu Bale and purchased them himself. 
Subsequent to the said purchase, he 
assigned the said properties to a pre- 
decessor-in-iitle of the plaintiff by a deed 
dated June 6, 1992. On the basis of that 
assignment, tue plaintiffs dled a suit for 
recovery of p.ssession but he was met by 
the plea taken on pehalf of the aefena- 
ant No, l that he snould sue for redemption 
before asking for possession. He had 
therefore to abandon the said suit and 
this suit has been subsequently filed. It 


. may be noticed that the othi and the two 


kanoms reierred to above were executed in 


` iavour of aetendant No. 1 by the Patinhat- 


takoattil tarwad, Excepting nems Nos, 1 and 
16, the remaining items Nos. 2 to 15 appear 
to be the subjeci-matter of one or other of 
the mcrtgagesin jJavour of defendant No. 1 
along with certain other items in tne plaint 
scheduie which did not form the subject- 
matier of the aeed uf ussignment in favour 
ol the plaintifi’s predecessor-in-Litle. - 
Leiendaut No. 1, while alleging that 
the oth and the two kanoms in nis favour 
do suvsist and that tuey are liable to be 
redeemed, pleads that the properties 
mortgaged under these three deeds were 
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not specific items with specific boundaries 
but undivided halves owned and possessed 
by the Patinhattakoor tarwad in the items 
which from the subject-matter of the said 
mortgages and therefore the suit for 
redemption without a partition of the said 
items is not sustainable. He also alleged’ 
that there was a Purankadom, dated Decem- 
ber 3, 1887, in and by which a sum of 
Rs. 410 was due and payable and according 
to the stipulation in that deed the amount 
was payable at the time of the redemption 
of the kanom dated February 2, 1889. The 
plaintiff denies his liability to redeem the 
said mortgage and this is also one of 
the subject-matters in issue between the 
parties. Defendant No. 2 inter alia pleaded 
that items Nos. 1 and 16 were never owned 
either by Patinhattakoottil tarwad or 
Thekkinakoor tarwad, that one-half of 
the hills referred to in items Nos. 2 to 
10, 13 and 15 out of the properties 
mentioned in the plaint schedule were 
owned by Thekkinakootti tarwad which is 
now vested in him, that he is not willing 
that {he suit property should be partitioned; 
-but should the Court be of opinion that 
the plaintiff's suit is sustainable, relief can 
be granted without partitioning the pro- 
perties. He also owns jenmi interest in 
items Nos. 17 to 23. Defendant No. 4 
opposed the claim for redemption of item 
No. 1 on the ground that there was an 
otht in favour of his tarwad created by 
the original Etakkalavan tarwad in or 
about 1883 and the suit for redemption 
of that othi ia time-barred and the plaintiff 
has no cause of action to sustain the suit. 
Defendant No. 5 set up an independent 
title in respect of items 16. 

The learned Subordinate Judge on a con- 
sideration of the oral and documentary 
evidence in the case, came to the conclusion 
that items Nos. ] and 16 did not form part of 
the subject-matter of the mortgagesin favour 
of defendant No. 1, that the defendant 
No. 48 claim in respect of item No. 1 
should be allowed, as also the claim of 
defendant No, 5 in respect of item No. 16. In 
regard tothe other items, his finding was 
that, there was division of the original 
Etakkalavan tarwad into two tarwads, 
Patighattakoottil and Thekkinakocttil, that 
each possessed an undivided moiety in the 
properties which formed the subject-matter 
of the mortgages and that each separately 
mortgaged its undivided half to defend- 
ant No. 1. He therefore thought that the 
plaintiff had misconceived his remedy and 
that he ought to have sued for partition and 
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redemptior of one-half of the properties and 
that he not having chosen to do so, this suit 
was liable to be dismissed and he accordingly 
dismissed the suit. The learned S8ubordi- 
nate Judge also ascertained the amount 
found due and payableincluding the Puran- 
kadom mount as Rs. 6,183-13-11 and this 
finding has not been challenged in this 
appeal subject to the appellant's liability 
for the Purankadom amount. Plaintiff No. 2 
preferred this appeal and he having died 
during its pendency, his legal representa- 
tive, who has been brought on record, con- 
tinues the same. 

So far as items Nos. 1 and 16 are concarn- 
ed, the finding of the learned Subordinate 
Judge cannot be disputed and it is support- 
ed by the documentary evidence in the 
case. The principal attack of Mr. Govinda 
Menon is as regards the dismissal of the 
suit by the learned Subordinate Judge. 
His argument is that the learned Sabordi- 
nate Judge should, on the evidence on re- 
cord, have held that there was a division 
by metes and bounds between the two 
tarwads Pattinhattakoor and Thekkinakoor, 
and even assuming his finding that only 
an undivided half was mortgaged in favour 
of defendant No. 1 by the Patinhattakoor 
tarwad to be correct, the suit is not liable 
to be dismissed but the learned Judge 
shonld have at least permitted an amend- 
ment of the plaint and given the appro- 
priate relief on the result of the finding 
arrived at by him. He also attacked the 
finding of the learned Subordinate Judge 
in regard to the declaration of the plaintiff's 
liability to pay the Purankadom amount. 
This second contention can be disposed of 
briefly. The deed dated December 3, 
1887, distinctly provides that the amount 
borrowed thereunder should be paid at the 
time of the redemption of the prior kinom 

„and when there is a stipulation in the deed 
to the said effect, the mortgagor is not en- 
titled to redemption unless he offers to re- 
deem both the mortgages. The law certainly 
is that he js bound to redeem : vide Rama- 
rayanimgar Y. Maharaja of Venkatagiri (1). 

- We think the learned Subordinate Judge 
is right inthe view he has taken. There- 
fore the finding in regard to the amount 
declared to be due by the learned Subordi- 
nate Judge including the amount due 
under Purankadom must, therefore, be con- 
firmed. 


(1) 50 M 180; 100 Ind Cas. 86; A. I R 1927 P O 32; 
54 Pa 68:52 M L J 338; (1927) M W N 261; 25 L W 
621; 29 Bom, L R 805; 450 L J 395; 31 O W N 670; 
26 L W134 (P O) 


918 


‘In regard to the question whether there 
was a division by metes and bounds of the 
various properties possessed by Ettakala- 
van tarwad between the two iarwads 
Patinhattakootil and Thekkinakoottil, at 
any rate regarding the properties which 
form the subject-matter of the suit, the 
learned Subordinate Judge based his con- 
clusion that there was no such division 
mainly on the documentary evidence in the 
case. On a considaration thereof, it seems 
to us that the learned Subordinate Judge's 
finding in regard thereto is correct. He 
has very fully discussed the matter and it is 
unnecessary for us to deal with it at length. 
Exhibits 3, 4, 7 and 8 seem to point to the 
fact that on the dates of those documents 
the properties dealt with under these deeds 
were held in joint right. The inference 
therefrom seems to be reasonable that 
-what was mortgaged to defendant No. 1 
must have been the undivided half possess- 
-ed by the respective tarwads. On that find- 
ing the question is, isthe plaintiffs suit 
liable to be dismissed? The relief which 
the plaintiff sought is in substance a relief 
of the redemption of the three mortgages 
“mentioned in the plaint. No doubt he 
stated that the properties mortgaged there- 
-under were specific halves of the malas 
miloms and forests referred to in the plaint. 
-But the plaintiff does not appear to be 
responsible for this misdescription because 
ke claimed under the assignment deed 
which purported to describe the properties 
in the manner he chose to describe them 
in the plaint. What was sought in the 
plaint was a redemption of the three speci- 
fic mortgages and by reason of a mere mis- 
description, the Court should not have 
visited the plaintiff with the extreme 
penalty of dismissal and we think the 
learned Subcrdinate Judge would not have 
done so if he bad not misdirected himself 
astothelaw. His view seems to be that 
where there is a mortgage of an undivided 
half of a property, a suit for repemption 
of that helf cannot be svstained without 
partition. This view is certainly wrong. 
A tenant-in-ecmmon can mcrtgage his un- 
divided interest in a property. 

In this case defendant No. 1 has chcsen to 
take mortgage of undivided halves of 
the property separately from each of the 
respective taruwads. Under s. 60, Transfer 
of Property Act, as soon as the mortgage 
amount has become due, the mortgagor has 
a right of redemption subject to the condi- 

_ tion specified in the section. Where an un- 
divided halfi: mortgaged by a person who 
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owns that undivided half, itis not open to» 
the mortgagee to resist redemption and he 
is bound to deliver, on tender of the mort- 
gage amount, the title deeds relating to 
the mortgaged property and such posses* 
sicn as he took from the mortgagor in 


‘respect of the undivided half. No doubt, 


defendant No. 1 being the mortgagee of the 
other undivided half and defendant No. 2 
being also the owner of that undivided half, 
it would be convenient if both partition and 
redemption could be directed, but the 
partition cannot be had unless with the 
consent of the owner of the other half who 
is not interested in the mortgages sought to 
be redeemed by the plaintiff. Defendant 
No. 2 is resisting the partition. The only 
course, therefore, is to direct redemption of 
the undivided half mortgaged under the 
othi and the kanoms in favour of defendant 
No. 1. 

In this case, when defendant No.1 took 
separate mortgages from the respective 
tarwads of the undivided halves possessed 
by each, it must be taken that he got into 
possession cf the undivided halves possessed 
by each. On tender of tLe mortgage amount, 
therefore, defendant No. 1 is bound to de- 
liver the plaintiff possession, if any, of the 
undivided half owned by him in the proper- 
ties mortgaged. A tenant-in-common is 
entitled to joint possession. Here the said 
joint possession was and must be deemed to 
have been enjoyed by the mortgagor at 
the dates of the mortgages. There can be 
no objection to the plaintiff being awarded 
this relief, he having succeeded to the 
righis of the original mortgagor. Of course, 
as mortgagee under the law, defendant No. 1 
is entitled to the value of improvements 
effected by him in the property. We under- 
stand that a Commissioner has been appoint- 
ed to take the value of improvements 
effected by defendant No. 1 in the proper- 
tics mortgagéd to him. So far as the plainte 
iff is concerned, he is bound to pay half 
the value of the improvements in the pro- 
perties sought to be redeemed and joint 
possession whereof is directed to be given 
by this decree. 

We therefore allow this appeal, reverse 


. the decree of the learned Subordinate Judge 


save in regard to Items Nos. 1 and 16 of the 
plaint schedule and direct the lower Court 
to ascertain the amount of the improve- 
ments pertaining to the half share of the 
properties mortgaged under Exs. 3, 4, 7 
and 8 and passa decree for redemption in 
favour of the plaintiff in respect of the 
half share of the properties specified in the 
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aid deeds by decreeing that on payment 
+f the amount due and payable under the 
«aid deeds together with the value of 
‘mprovements ascertained as aforesaid that 
lefendant No. 1 do deliver and. the plaintif 
do have joint possession of the half share of 
she properties mortgaged under the said 
leeds, that is, the plaintiff be permitted 
MiKo take possession of the entirety of the 
«said properties as tenant-in-common with 
«defendant No. 1 vide Rathna Mudali v. 
Perumal Reddi (2), at p 320. Aasthe plaint- 
muff persisted in contesting the case on the 
footing of a division between the two tar- 
wads in spite of the objection of defendant 
No.1 and failed to claim an alternative 
relief on the basis of an undivided half in 
the said properties having been mortgaged 
and failed in nis contentions, we direct that 
each party do bear his owa costs in the 
appeal. 


N.-D. 
(2) 38 M 310 at p. 3 
J5 


Mad. 863; 25 M L 
1168. 


Appeal allowed. 


20; 17 Ind, Oas. 837; AIR 1916 
16; 12M L T 481; (1912) MW N 





LAHORE HIGH COURT 
Oriminal Appeal No, 1107 of 1933 
January 10, 1939 
Youna, O.J. 
DIN MOHAMMAD—Oonvyrot—AppPELLANT 
versus 
EMPEROR—Rasponpant 
Penal Code (Act XLV of 1860), ss. 361, 368—Un- 


conscious person, whether can be said to be of 
unsound mind within meaning of s. 361. 
It may be that s, 361, Penal (ode, ought to 


include persons who have been made unconscious; 
but an unconscious person cannot be said to be 
of unsound mind within meaning of s, 361. 

Where an accused is charged under s. 366, Penal 
Code, for having kidnapped a girl of twenty years 
of age, while she was unconscious as a result of 
poisoning, the girl cannot be regarded as being of 
unsound mind so as to bring the offence under 


B, . 

Or, A. from the order of s. 30 Magis- 
trate, Lahore, dated September 29, 193%. 

Mr, Mohammad Munir, Assistant Advo- 
cate-General, for the Crown. 

Judgment.—In this case, Din Moham- 
mad has heen found guilty under ss. 366 
and 328, Indian Penal Oode, and has 
been“sentenced to four years’ rigorous 
imprisonment under each charge, the 
sentences to run consecutively. It appears 
that the accused has been proved to the 
hilt to have given some relatives of his 
dhatura and taken away a girl Rabian, 
aged 20, and robbed her. Qne,of the 
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persons to whom he gave dhatura named 
Maula Bakhsh, died 16 days later in the 
hospital. The accused was charged under 
s. 302, Indian Penal Code, but tha medical 
witness said that Maula Bakhsh’s death was 
due not todhatura poisoning but to labar 
and lobular pneum mia and that it was a 
natural death. I think the accused has been 
extremely lucky to have escaped the 
charge under s. 302 and with great res- 
pect tothe medical opinion, I doubt very 
much whether it can be said that the 
dhatura poisoning had nothing to do with 
the death of Maula Bakhsh. Pneumonia 
frequently terminates injuries and I dare 
say the same may happen with pison. 
In any event, I have now to consider the 
charges under ss. 328 and 366, Indian 
Penal Code. There is only one point con- 
cerning which I have a doubt and that 
is the convictions under s. 366. The girl 
was 20 years of age. ‘Kidnapping’ is 
defined in s. 361, Indian Penal Code, as 
follows : > 

“Whoever takes or entices any minor under U4 
years of age,ifa male, or under 16 years of age ifa 
female, or any person of unsound mind, out of the 
keeping of the lawful guardian: of such minor or 
person of unsound mind, without the consent of such 
guardian, is said to kidnap such minor or person 
from lawful guardianship”. 

The only part of s. 361, under which 
this girl can come is the part concerning 
a “person of unsound mind.” The girl was 
unconscious from the poisoning when she 
was taken away. It may be that s. 361. 
ought to include person who have been 
made unconscious; but I do not think 
that an unconscious person can be said 
to ba of unsound mind. For example, a 
person under an anaesthetic for an opera- 
tion can hardly be siid to be of unsound 
mind. [therefore have to set aside the con- 
viction and sentence under s. 366. The accusa 
ed having been acquitted under s. 302, In- 

edian Penal Oode, he has been found guilty of 
administering poison with intent to facilitate 
the commission of an offence, that is theft. 
For that he-has got four years. This offence 
has been proved. I therefore allow the 
appeal as regarda the conviction under 
s. 366 and dismiss the appeal against con- 
viction under s. 328, Indian Penal Code. 


so °’ Order accordingly. 
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vme: MADRAS HIGH COURT ; 
2 . Civil Appeal No. 90 of 1932 Za 
November 18, 1937 ; a 
- Lesog, O. J. AND VENKATARAMANA 
mae 8 Rao, J. ; 
. Messrs. NUSSERWANJI CURSETJI . 
- + .BHESANIA & Co.—Appriiant 
ty . versus 
-MAHAMAYI AMMAL AND otazrs— 
> - . . RESPONDENTS 
Surety — Discharge — Variation of original con- 
tract’ without consent of sirety — Surety held, dis- 
“charged, i : 
Tt is a fundamental principle of the law of surety- 
.ship that a surety cannot be bound to something for 
which he has not contracted. Any variation in the 
original contract cannot bind the surety unless he has 
“ consented to the variation, Seth Partap Singh Moho- 
' Jalbhai v. Keshavlal Harilal (1), relied on. 
:ı Held, of facts that’ the subsequent agreement 
amounted to variation of the original contract and 
. therefore the surety was discharged from his 
; Hability, 7 
`O A. against the decree of the Sub- 
‘Judge, Dindigul, in O. S. No. 10 of 1930, 
* The Advocate-General, Messrs. L. S. 
Veeraraghava Ayyar, K. Umamaheswaran 
„and K. Subramania Ayyar, for the Appel- 
: lant. ; 
.- Messrs. K. 8. Krishnaswami Ayyangar, 
- N. R. Govindachariar ard S. Desikachariar, 
1 for the Respondents. . 


/ Leach,C. J.—The appeal arises out of 
`a Ruit filed by the appellant in the 
: Oourt of the Subordinate Judge of Dindigul 
-'4o recover a sum of Rə. 77,770 with 
- ‘interest from K. 8S. N. Periathambi Nadar, 
“who was sued as the principal debtor, and 
‘from U. P. A. Pachayappa Nadar, who 
“was sued as his surety. They were defen- 
‘dants Nos. 1 and 6, respectively, and as 
“ib ‘will be necessary in the course of this 
-Judgment to mention them frequently, it 
“will be convenient to refer to them here 
-ag ‘defendants Nos. 1 and 6. Defendant 
‘No. 6 died during the pendency of the suit 
and the respondents are his legal represen? 
‘tatives, The appellants are a firm of prcduce 
merchants with their head office at Bombay. 
‘In 1915, they opened a branch at Bodinaic- 
‘Kanoor in the Madura District, where they 
-carried on business in coffee and cardamoms 
‘under the style of M. N. Bodiwala and 
Oompany. In the course of their business 
at Bodinaickanoor, they became associated 
with defendant No. 1, who they say, presssed 
them to open a branch at Pattiveeranpatti 
and to allow him to become a working 
partner so far as the business at Pattiveeran- 
patti was concerned. Whether‘the sugges- 
tion came from defendant No. 1 matters 
not, but the suggestion was made and carried 
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into effect on July 15, 1926. The arrange 
ment was that the appellants were tf 


“ provide the capital and were to share th 


profits or losses with defendant No. 1 in th 
Proportion of ten annas and six anna! 
respectively. It is the appellants’ case tha 
defendant No. 6 undertook to guarante 
the payment of defendant No. 1’s share o 
any loss that might result from the busines 
and that the partnership was formed on thi» 
basis. They say that on July 15, 1926, three 
documents were executed, namely a varta 
manam letter by defendant No. 1, embodying 
the terms of the partnership (Ex. A); : 
counterpart vartamanam letter executed b). 
Manchand Hathichand, the appellant’: 
agent in Bodinaickanoor (Ex. A-l); and € 
vartamanam letter by defendant No. 6 ir 
which he undertook to make good to the 
-appellants “the loss pertaining to defendant 
No. 1's share” und also any amount which 
might be found to have been misused by 
him out of the moneys provided by the 
appellants. This last letter is Ex. B. 
Defendant No. 1 by his written statement 
admitted the appellants’ case so far as 
the formation of the partnership was con- 
cerned, and also admitted the genuineness 
of the three documents to which I have just 
referred, but defendant No.6 denied that 
he had ever undertaken to guarantee 
defendant No. 1 and averred that Ex. B was 
a forgery. i 

It is an undisputed fact that defendant 
No. 1 carried on business in partnership 
with the appellants at Pattiveeranpatti on 
the basis of the vartamanam letters, 
Exs. A and A-J, and that the appellants 
advanced considerable sums of money for 
the purpcse. The business was conducted 
on behalf of the appellants by Manchand. 
The market, however, proved to be a falling 
one and by the end of August 1927, heavy 
losses had been sustained. The appellants 


allege that on September 2, 1927, it was 


agreed between them and defendant No. 1 
that the latter should take over all the 
assets and liablilities of the Pattiveeran- 
patti business’and pay to them a sum of 
Rs. 70,000. They further allege thatdefen- 
dant No. 6 agreed to guarantee the 
payment of this sum and that the arrange- 
ment was embodied in three other documents 
Exs. D, E and KAWI, all dated Septenfber 2, 
1927. Exhibit D is a promissory note 
payable on demand for Rs. 70,000 bearing 
interest at ? per cent, per mensem executed 
by defendant No. 1 in favour of the 
appellants. According to its terms Ex, E 
is a tartamanam letter addressed by 
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defendant No, 6 to the appellants in which 


he undertook to pay the amount due on - 


the promissory note within one year in 
the event of defendant No. 1 failing to do 
so, Exhibit XXVI is a vartamanam letter 
executed by Manchand. on behalf of the 
appellants and addressed to defendant No.1. 
It reads as follows: 

“To-day I checked all the accounts relating to 
the coffee and cardamom business which you, in 
partnership with our Company, were carrying on 
under the name and style of Mooljibhai Nuser- 
wanji Bodiwala and Company, at Pattiveeranpatti 
from July 15, 1926, to September 2, 1927; the out- 
standings and the profit and loss in the business 
pertaining to the aforesaid vilasam have been given 
up to you and I have obtained from you 8 promis- 
sory note for Ra. 70,000 (Rupees seventy thousand) in 
favour of Messrs, Nusserwanji Karpudji Basania and 
Company at Bombay and as security for the amount 
of that note I have also obtained a security var- 
tamanam from M. R. Ry. U. P, A. Pachayappa 
Nadar Avergal. The ledger, day book, etc., and 
the promissory notes of the persons from whom 
amounts are due are also received. Yourself and 
myself shall within four days from this date start and 
go to Bombay, inform the principals of the N. O. 
Basania and Company, of these matters and I shall 
obtain from them sa power-of-attorney in your favour 
enabling you to collect the outstandings and pay 
the amount to us." 


‘It will be observed that this document 
states that the outstandings and the profit 
and loss of the business had been given 
up to defendant No. 1, who had signed a 
promissory note. for the agreed amount, 
but that the books and the promissory 
notes given by debtors of the partnership 
had been handed over to Manchand and 
that he and defendant No. 1 were to 
proceed to Bombay to interview the prin- 
cipals, who were to furnish a power-of- 
attorney in favour of defendant No, lin 
order that he might realize the assets of 
the business, It is, however, untrue that 
the assets had been handed over to defen- 
dant No. 1, Defendant No. 1 admitted the 
genuieneness of these documents, but 
defendant No, 6 denied that he had 
undertaken to act as the security of defen- 
dant No. 1 and alleged that Ex, E was also 
a forgery. Exhibits D and XXVI are 
undoubtedly genuine and it is true that 
‘after these documents had been executed, 
‘Manchand and defendant Ne. 1 left Patti- 
veeranpatti for Bombay where they 
interviewed the appellants. The evidence 
also Qiscloses that the appellanis were 
Teluctant to carry out the arrangement 
entered into by Manchand, and defendant 
-No, 1 left Bombay without the power-of- 
attorney. When defendant No. 1 returned 
to Pattiveeranpatti, he wrote several letters 
‘to the appellants pressing them to hand 
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other securities which the debtors of the 
partnership had executed or provided, and 
(b) the power-cf-attcrney, but the appellants 
did not, comply with his demands. They 
-had not been complied with by June 29, 
1924, when Jagan Mohandas (P, W, No. 9), 
a partner in the appellants’ firm, arrived 
at Pattiveeranpatli. Discussions then took 
place between him and defendant No. 1 
which resulted in two further vartamanam 
letters, being executed (Exs. FFF and 
GGG). The first of these letters was 
executed on July 36, 1928, by defendant 
No. 1 and is in the following terms: k 

“Whereas I made an agreement on September 2, 
1927, after looking into the accounts, to the effect 
that I would undertake all the responsibilities of 
the business of coffee seeds and cardamoms carried 
on under the name and style of Moolji Bhai Nusser- 
vanji Bodivala and Company, in this place started 
on July 26, 1926, under the agency of Manchand 
Hatichand Sait, the agent of your firm at Bodinai- 
kanoor; and pay you Rs. 70,000, whereas I accordingly 
undertook the same and executed a promissory 
note in your favour and whereas there is still timè 
up to September 2, 1928 for the vartamanam letter 
(letter of agreement) executed by M.R. Ry. U. P. A, 
Pachaiappa Nadar Avergal, in your favour as security, 
for the said sum, I declare that I or my surety 
shall pay the (said) money within the said due 
date, that in default you may make arrangements 
for the recovery of the said sum and that I will 
not alienate my movable and immovable properties 
of manja and punja lands, hills, gardens, houses, etc., 
all properties belonging to me by way of 
hypothecation, otti (mortgage with possession), 
ete. Ideclare that Ihave not, prior to this, encum- 
bered any of the said properties to any one by way 
of mortgage, otti, etc, You have this day agreed to 
prepare a general power-of-attorney similar to the 
copy of the power-of-attorney sent by me by registered 
post on October 16, 1927, and send the same as soon 
aa possible, after reaching Bombay for the purposa 
of recovering the outstandings due under promissory 
notes, accounts, usufructuary mortgage, hypotheca- 
tion, lease, ete, all the documents and true accounts 
relating to the said firm of M. N. Bodiwala and 
Company, and you have executed a vartamanam 
letter also to that effect. I shall from time to time 
pay the money collected by me out of the outstand- 
sings of the aforesaid M. N. Bodiwala and Company, 
into your firm at Bodinaickanoor and obtain 
receipt.” 

Ex. GGG bears the same date and is the 
counterpart signed by Jagan Mohandas 
on behalf of the appellants. In spite 
of this arrangement, the documents which 
the appellants were to hand over to 
defendant No. 1 were not then handed 
over fo him, and they also withheld the 
power of-attorney. After waiting till August 
3, 1928, and the appellants being still in 
default, defendant No. 1 wrote to Jagan 
Mohandas, who was then at Bodinaickanoor, 
saying: 

“Mr. Manchand Hathichand has not delivered the 
documents and the pro-notes tome as it wag decided 
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in our agreement, 1 
was not honoured. If I do not get any reply for this 
within three days, please kindly take notice that my 
pro-note of September 2, 1927, and „the agreement 
of August 16, 1928, are null and void and will not 


bind me.” : 


This is Ex. WWW. On August’ 8, 1928,. 


Manchind wrote to defendant No, 1 a letter 
(Ex, 31, and with it enclosed a number of 
promissory notes and other documents, but 
he did nci send the power-of-attorney 
which defendant No. 1 had throughout 
insisted on being supplied tohim and which 
the appellants had agreed to furnish. On 
August 18, 1928, defendant No. 1 wrote to 
the appellants at Bombay a long letter 
(Ex. 34A) setting out the arrangement 
entered into with them and concluding as 
follows: 

. "On account of your many defaults, and your 
non-compliance with the agreement given by Mr. 
Jagan Mohandas on July 16, 1928, I have hereby 
cancelled the pro-note for Rs. 70,000 (seventy thousand 
rupees) only executed by me on September 2, 
1927, I am enclosing a typed translation of this 
notice.” 


This letter was written in Tamil. Defend- 
ant No. 1 having cancelled the agreement, 
as he had the right to do, as the appellants 
had fer a year failed to carry out their part 
of the agreement, the appellants wished to 
carry it through and sent him a power-of- 
attorney. This, however, did not arrive 
until September 7, 1928, and it was then 
too late. The appellants filed the suit on 
November 27, 1928. Written statements 
were in due course filed by defendants Nos. 1 
and 6. The defendant No.. 1 denied 
liability on the ground that there had been 
a total failure of consideration for the 
promissory note which he had sigaed. 
Defendant No.6 denied that he had ever 
been consulted and described the claims as 
being false and fraudulent. Defend- 
ant No. l eventually withdrew his defence 
and allowed‘the case to proceed against 
him ex purte. By this time defendant No. & 
had died and his widow was made a party 
as defendant No.7. She filed an additional 
written statement in which she adopted 
the defence of defendant No. | in addition 
to the defence set up by her husband. 
The trial was a lengthy one as it involved 
the question whether Exs. B and E were 
forgeries. It was alleged that othes docu- 
ments on which the appellants relied had 
also been fabricated, but it is not necessary 
for the purpose of this appeal to refer to 
these other documents. The learned trial 
Judge held that Exs. Band E are forgeries 
and dismissed the suit so far as it concerned 
defendant No. 6. It is also nat necessary 
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for the purposes of deciding the appeal to 
enter upon a discussion of the finding of 
the learned trial Judge that Exs. B and E 
are forgeries, because the appeal fails on 
other grounds, $ ; 

In answer to questions put by the Court, 
the learned Advocate-General very properly 
admitted that Manchand had fall authority 
to bind the appellants and that the arrange- 
ment entered into by him with defendant 
No.1 on June 15, 1926, was binding and 
needed no confirmation by the appellants. 
The same admission was also very properly 
made with regard to the further arrange- 
ment entered into by Manchand with 
defendant No, 1 on September 2, 1927, The 
learned trial Judge held that the appellants 
and Manchand had the entire control of the 
business at Pattiveeranpatti until May 1928, 
in spite of the execution of the;promissory 
note, Ex. D, the consideration for the 
transfer of the assets of the partnership 
to defendant No. 1. The mention of the 
month of May is a mistake for July, as 
it was on July 16, 1928, that Exs. FFE 
and GGG were executed. With this 
correction we concur without hesita- 
tion in the finding of the learned trial 
Judge in this respect. This means that 
in spite of the binding contract which 
defendant No. 1 entered into with the 
appellants in July 1927, the appellants 
failed to fulfil their part of the bargain, 
and after the ratification of July 1928, 
they still remained in default and were in 
default when defendant No. 1 gave notice 
of cancellation of the arrangement by 
reason of the default. The consideration 
for the promissory note therefore failed, 
and defendant No. 1 was relieved of all 
liability under the promissory note. That 
he subsequently withdrew his defence and 
allowed judgment to be given against him 
cannot, in our opinion, affect the position 
of defendant No. 6. If defendant No. 1 
was not liable on the promissory note, 
defendant No. 6 as surety was also dis- 
charged. This is specifically provided for 
in s. 134, Contract Act, which says that 
the surety is discharged by an act or 
omission of the creditor, the legal con- 
sequence of which is the discharge of the 
principal debtor. The reason why defendant 
No. 1 gave up his defence and atlowed 
judgment to go against him has not been 
disclosed and no purpose will be served by 
entering into speculation with regard to 
the motive. 

Section 133 of the Contract Act, says that 
any variance made without the surety’s 
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—onsent in the terms of the contract 
*etween the principal debtor and the 
‘reditor discharges the surety as to 
rangactions subsequeut to the variance. 

Mfhe contract which the appellants entered 
nto with defendant No. 1 contemplated the 
mmediate handing over of the assets of 

mihe business of Pattiveeranpatti to defen- 
lant No. 1, or at any rate within a reasonable 

Ekime., Ib also contemplated the giving of 

mhe power-of-attorney by the appellants to 

«defendant No. 1 to facilitate his enforcement 

«of rights against the debtors of the partner- 

«ship. No assets were handed over to 
defendant No.1 until after twelve months 
from the date of the contract had elapsed 
and those which were sent to him were only 
sent after defendant No. | had given notice 
that he would not be bound by the contract. 
The same remark applies to the delivery of 
the power-of-attorney. The arrangement 
embodied in Exs. FFF and GGG amounted 
to a Variation of the terms of the contract, 
beeause it excused the immediate delivery 
of the asse!s to defendant No. 1 and allowed 
delivery to be made after more than a year 
had elapsed. The learned Advocate-General 
has suggested that inasmuch as s. 133, 
Contract Act contains the words “as to 
transactions subsequent to the variance" 
the case does not fall within the section. 
Assuming that it does not, it is « funda- 
mental principle of the law of suretyship 
that a surety cannot be found to something 
for which he has not contracted. There are 
many authorities bearing on this point, but 
it will suffice if I quote in this connection 
the remarks of their Lordships of the Privy 
Council in Seth Pratap Singh Moholalbhai 
v. Keshavlal Harilal (1). At p. 346 of the 
report appears the following passage: 

“It appears to their Lordships that the law on 
the discharge of sureties has been somewhat obscured 
by the emphasis laid inthe cases on an agreement 
between the parties to vary the terms of the original 
agreement. The principle is that the surety, like 
any other contracting party, cannot be held bound 
to something for which he has not contracted. If 
the original parties have expressly agreed to vary 
the terms of the original contract, no further 
question arises, The original contract has gone, 
and unless the surety has assented to the new terms, 
there is nothing to which he can be bound, for 
the final ‘obligation of the principal debtor will be 
something different from the obligation which the 
surety guaranteed.” 

At p. 348* their Lordsh ps observe: 

“Having arrived at this conclusion, it “becomes 


M BEML J 339 at p 346; 153 Ind. Oas 700; AIR 
1935 P O 21; 59 B 180; 62 I A 23; (1935) O W N 118; 
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unnecessary to consider the effect of s. 133, Con- 
tract Act, Whether that much-discussed section 
relates only to continuing guarantees or is intended 
to affect a guarantee of one obligation, and if so, 
what it means, it is unnecessary to determine. In 
any view of the section, it cannot, in their Lord- 
ships’ opinion, operate to alter the primary law of 
the contract of guarantee that the promise must 
show performance before he can hold the promisor 
to his promise.” 

The passage just quoted shows that the 
provisions of the Oontract Act cannot be 
deemed to be exhaustive. It is clear in this 
case that the appellants have not shown 
performance, and therefore they cannot 
hold defendant No. 6 to his promise. A 
half-hearted attempt has been made to 
show that defendant No. 6 did agree to 
the arrangement entered into between 
Jagan Mohandas and defendant No.1 at 
Pattiveeranpatti in July 192¢. The attempt 
was based on a statement in the evidence of 
Jagan Mohandas to ba found on p. 746 of 
the printed record where he says: 

“I saw defendant No. 1 and defendant No. 6, 
They said they could not make any collections ag 
the season was dull and the crops were not good 
and wanted more time for payment of the pro-note 
debt. I said that if they paid Rs. 25,000 or Rs. 30,C00. 
I would give them time. They said they would 
consult and let me know the next day. Next day 
they said they would give an undertaking that they 
would not mortgage or sell defendant No. 1's property 
and that I need not file a suit or apply for an 
attachment before judgment. I agreed,” 


At a later stage in his evidence the 
witness stated that he met defendant No. 6 
between July 12 and 16, 1928, but only 
once. His statement that he saw both 
defendants Nos. 1 and 6 the next day after 
they asked for time is therefore on his own 
showing untrue. The learned trial Judge 
has disbelieved the statement of Jagan 
Mohandas that defendant No. 6 did agree 
to the arrangement embodied in Exs, FFF 
and GGG, and we consider that he was 
fully justified inso doing. If defendant 
No. 6 had agreed with Jagan Mohandas 
to accept the variation in the contract, 
we have no doubt that he would have 
induced him to sign Bx. FFF or execute 
a fresh variqmanam letter. The contention 
that defendant No. 6 fell in with the 
arrangement made by Jagan Mohandas 
and defendant No. 1 at Pattiveeranpatti 
in July 1928 must therefore be rejected, 
and we hold that defendant No. 6 was not 
a consenting party to the variation of the 
contract. As the contract was varied with- 
out his consent he is discharged from 
liability. apart from any question of can- 
cellation. Moreover, defendant No. 6 was 
in fact greatly prejudiced by the fact that 
immediate delivery of the assets of the 
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partnership to defendant No. 1 was dispens- 
ed with. The arrangement of July 1928 
meant that the principal cebtor had lost 
much: valuable time and was not likely to 
be able to realize the assets before the 
expiration of the twelve months allowed 
to the surety for payment. For these reasons, 
we hold that the appeal fails and must be 
dismissed with engis in favourof respondent 
No. 2. We fix the Advocate’s costs at 
Rs. 1,200. The memorandum of objections 
18 dismissed. No order as to costs. 


N.*D, Appeal dismissed, 


RANGOON HIGH COURT 

Special Second Appeal No. 27 of 1938 

December 9, 1938 
Mya Buanp Maoxngy, JJ. 
MA THEIN SHIN AND ANOTHER— 
APPELLANTS 
versus 
MA NGWE NU AND ANOTHER—RESPONDENTS 

Transfer of Property Act (IV of 1882), 3, 3— 
_“Attested”—Signatures of Registrar and witnesses on 
endorsement relating to admission of execution and 
identification, whether sufficient attestation. 
` Tt is the instrument that an attesting witness has to 
sign in order tocomply with the terms of the defini- 
tion of the word “attested” in s. 3, Transfer of Pro- 
perty Act. When the Registrar, (or Sub-Registrar) 
appends his signature to the endorsements orto the 
particular endorsementrelating to the admission of 

‘execution and when the witnesses append their 
signatures to the endorsement as to the identification, 
it cannot be said byany stretch of imagination that 

‘they are signing the instrument. Hence the sig- 
-natures of the Registrar and of the witnesses identify- 
.ing the executant at registration made as required 
by ss. 58 and 59, Registration Act, are not sufficient 
attestation of the deed for the purpose of the Trans- 
fer of Property Act, even if they signed the deed in 
the presence of the executant after receiving acknow- 
‘ledgment from him of his signatare or mark 
thereon. [p. 925, col. 2. ~ 

{Oase-law referred to. 

Mr. U Aye, for the Appellants. 

Mr. U Zeya, for the Respondents. kai 

Mya Bu, J.—The question referred for 
the decision of this Bench is: 

“Whether the signatures of the Registrar aad of 
the witnesses identifying the executant at registra- 
tion are sufficient attestation. of the deed for the pur- 
pose of the Transfer of Property Act, ifthey signed 
the deed in the presence of the executant after 
receiving acknowledgment from him of his signature 
or mark thereon.” | : : 

“Attestation” is defined in s. 3, Transfer 
of Property Act, as follows : 

“Attested,' in relation to an instrument means and 
phall be deemed always to have meant attested by 
two or more witnesses, each of whom has seen the 
execiitant sign or affix his mark to the instrument, or 
thas seen some other person sign the instrument in 
„tlie presence and by the direction of the executant, or 

_has received from the executant a personal acknow- 
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ledgment of his signature or mark, or of the signatur. 
of such other person, and each of whom has signe: 
the instrument in the presence of the executant ; bu» 
it shall not be necessary that more than one o 
such witnesses shall have been present at the sam: 
time, and no particular form of attestation shall b 
necessary.” 

The signatures of the Registrar are unde» 
s. 59, appended to certain endorsement 
which are required to be made under s. 5$ 
(1) (a) and 58 (1), Registration Act. Among 
such endorsements there is one relating tt 
the admission by the executant of the docu 
ment and one relating to the identificatior 
by some witness or witnesses of the execu: 
tant orhis representative or agent as the 
case may be. The endorsement relating tc 
the admission of execution is signed by the 
executant or his representative or agent 
and that relating to the identification iœ 
signed by the witness or witnesses identi- 
fying the executant or his representative 
or agent. The question before us therefore» 
resolves itself into whether the signature 
of the Registrar (or the Sub-Registrar) andil 
the signature or signatures of the witneso= 
or witnesses identifying the executant at 
the registration of a document made in the» 
manner required by ss. 53 and 59, Registra- 
tion Act, satisfy the term “attestation” ase 
defined ins. 3, Transfer of Property Act. 

There has been a conflict of judicial opi- 
nion ou the subject. There is a long string 
of cases according to which the question 
under consideration must be given an 
affirmative answer: Horro Sundari Dabia v. 
Chunder Kant (1), Nitye Gopal v. Nagendra 
Nath (2), Amarendra Nath v. Kashi Nath 
(3), Radha Mohun v. Nripendra Nath (4), 
Sarada Prasad Tej v. Triguna Charan Ray 
(5), Vezrapp2 Chettiar v.Subramania Ayyar 
(6), Abinash Chandra v. Dasarath Malo (7), 
Neelima Basu v. Jaharlat Surkar (3), and 
Alapati Nagamma v, Venkataramayya (9). 
The general trend of thought which undor- 
lies the decisions in the first eight of 
these cases is that where the executant 


(1) 6 C 17; 6 C LR 303. 

(2) 110 429. 

(3) 27 O 169. 

(4)47 OL J 118; 105 Ind. Uas. 422; A I R 1928 Oal. 


154. 
(5) 1 Pat. 300; 70 Ind. Oas. 402; A IR 1922 Pat, 
402. 


(6) 52 M 123; 116 Ind. Cas. 387; AI R 1929 Mad. 1; 
55M LJ 794; Ind. Rul. (1929) Mad. 567, 28 B W 953; 
(1929) M W N 14 (F B). 

* (7) 560 598; 114 Ind. Cas. 84; AT R1929 Oal. 123; 
480 LJ 281; 32 O W N 1228; Ind. Rul. (1929) Oal. 


180. 

(8) 61 O 525; 151 Ind. Oas, 1063; A IR 19314 Oal. 
772; 38 OW N753,;7RO 216. © 

(9) 58 M 220; 154 Ind. Oas. 777; A I R 1935 Mad. 178; 
68M LJ 191; 40 LW 937; 7 RM 497, 
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dmits execution to the Registrar (or the 
ub-Kegistrar) in the presence of the wit- 
ess or witnesses identifying him, there are 
wo Or More witnesses each of whom has 
ecoived from the executant a personal ac- 
nowledgment of his execution and as they 
hhemselves have signed the document by 
aking theirsiguatures under the respective 
ndorsements, the ingredients of the defi- 
ition of “attestation” have been fulfilled ; 
hile in the ninth case it was added that 
he Registrar's (or Sub-Registrar’s) signa- 
ture must have been made in the presence 
of the executant in order tnat, otner con- 
ditions being iulfilled, he may be regarded 
as an attesting witness. Opposite view is 
to be found in Chandrani Kuar v. Sheo 
Nath (10), and Lachman Singh v. Surendra 
Bahadur (11). ‘They lay down that the 
signatures of the Suo-Registrar and of the 
witnesses identifying ine executant at 
registration are not sufficient attestation of 
a mortgage deed for the purpose of the 
Transfer of Property Act even assuming 
that the Registrar and the witnesses had 
received from the execultant a personal 
acknowledgment of his signature or mark 
and that they did sign in the executant’s 
presence. ‘he learned Judge proceeded 
upon the fcoting that the signatures of 
the witnesses identitying tne executant at 
registration are appended simply and 
solely to the endorsement that they have 
identified the executaut and tnat therefore 
they cannot be regarded as having signed 
the document with the intention of atlest- 
ing the execution of the dccument by the 
executani; and as regards the Sub Kegis- 
wrar, his signature 1s also made not with 
the intention oi attesting tue document, but 
merely for the purpose of signing the 
endorsement whicn he made with re- 
ference to the admission of executicn by the 
executant. InS.M. A. R. A. L. Fum v. 
LK. M.M. A. Firm (12), Carr, J. observed : 
SJ note thata Bench of the talcuita High Uourt 
has held in Radha Monun v. Nripendra Nath (4), that 
tbe signature vf the Sub-hegistrur to the regis- 
tration endorsement to the eect that the muit- 
gagor had admitted execution to hım now makes 
that officer an attesting witness. This goes very 
jar, and without expressly refusing to accept that 
decision as correct, 1 am notat present prepared to 
follow #,” 
As the judicial decisiuns are not concur- 


(10) 6 Luck 619; 132 Ind, Cas. 337; AL R 1931 Oudh 
l4b; b O W N iva; Ina. kul (931) Oudh 273, 

da) a4 A ol; 139 ind. Uas, 3; A 1 R 1932 All 
a (1932) A L J t3; Ind, Kul, (1932) All. ova 


). 
(i2) 5 R772; 109 Ind, Cas. 469; A 1 R 1928 Rang. 
rt 


Ma THRIN SBIN v. MA NGWE NU, (RANG,) 


935 
rent, I donot consider it necessary to dis- 
cuss these cases in detail; but, in my 
opinion, the questicn under reference must 
be answered in the negative. The reasons 
given in Chandrani Kuar v. Sheo Nath (10) 
and Lachman Singh v. Surendra Bahadur 
(11), appear to me to be sufficient to support 
the conclusions which the learned Judges 
came to on this point. ut still another 
reason which appears tome to be of great 
weight as to why the signing by the 
Registrar (or Sub-Kegistrar) of the endorse- 
ments and the signing by the witnesses of 
tue endorsement rélating to the identity of 
the executant should not be regarded as 
satisfying the requirement of the definition 
given in s.3 is that according tu the defi- 
nition the witness attesting the instrument 
must sign the instrument in the presence 
oi the executant. It is the instrument that 
an aticsting witness has to sign in order 
to comply with the terms of the definition of 
the word “attested”. When the Registrar, 
(or Sub-Registrar) appends his signature 
to the endorsements or to the particular 
endorsement relating to the admission of 
execution and when the witnesses append 
their signatures to the endorsement as to 
the identification, it cannot, in my opinion, 
be said by any stretch of imagination that 
they are signing the instrument. For these 
1eascns, l would answer the question in the 
negative. — i 
Mackney,J.—I agree with my learned 
brovner that the question put to us must 
be answered in the negative. ‘I'he learned 
Judge who has made the reference has 
usta the expiession ‘if they signed tne 
deed”: but L take it that it is not meant 
to imply that the signatures of the 
Registrar and of the witnesses identifying 
the executant at registration, when applied 
jn ccWpliance with the provisions of the 
Kegisuation Act, are  siguatures to the 
deed, for that would be, 1m my opinion, 
10 begihe question. ‘Lhe provisiuns of the 
law which require certain instruments to 
be attested, must be deemed to nave tue 
effect of making those signatures form 
Part 01 the instrument to which they are 
atiixed. Hence in tre detinition “attested” 
to be bund in s. 3, ‘Transfer of Properly ‘Act, 
we find the phrase “each vf whom hassigned 
the instrument in the presence ot the 
execuiant.” l find it impossible to hold 
that the signature of the Registering Utticer 
wao under s. 59, Registration Act, affixes 
his signature to an endorsement signed by 
the executant on the paper containing the 
instrument in question is a signature of 
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that instrument ; and I find it even more 
difficult to hold that the signature of the 
person who has identified the executant 
before the Registering Officer appended on 
the aforesaid paper can be considered to be 
asignature of the instrument itself. The 
decisions of the Calcutta High Court to 
which reference has been made by my 
learned brother all seem to assume that 
the Registering Officer and the identifying 
witnesses sign the instrument. But this is 
the whole question. In. my opinion they 
cannot be said to sign the instrument. 
This idea, I think, was in the minds of 
the learned Judges who decided the case in 
Lachman Singh v. Surendra Bahadur (11), 
when they say that the attesting witness 
must sign with the idea of bearing testi- 
mony to the execution and with the idea of 
permitting himself to be cited as a witness 
‘to prove the execution, ani where they 


- point out that the effect of the Registration 


Act and the Acts requiring the attestation 


- of certain documents is that a document 


must already have been duly executed, 


and duly attested, that is tosay, it must 
have been completed before it is pre- 
sented for registration. So, in the cases 
decided by the Privy Council to which re- 
ference is made in the Allabahad case, 
what was considered was, what was it that 
the signatories signed ? Was it the will 
itself or did their signatures merely signify 
the fact that the testator had made the 
will with their consent or, in another case, 
whether the signature had been appended 
to the deed cf mortgage in token of attesta- 
tion ‘or in-token of thesignatory’s apprcval 
of the transaction ? No deubt in deciding 
whether a person has signed an in- 
strument or not, it is of great assistance 
to lóok to his intention in placing his 
signature on the paper: but the question 
to be decided is, did he sign the instru- 
ment ? In Veerappa Chettiar v. Subramania 
Ayyar (6), the learned Chief Justice says : 

“The Registering Officer and the identifying wit- 
nesses had exactly the same duty infposed upon them 
by thé Registration Act as would have rested upon 
them ‘as attesting witnesses under the Transfer of 
Property Act, and that duty they discharged.” 

With respect, I find it difficult to under- 
stand how an identifying witness,. whose 
duty is merely to identify before the Regis- 
tering Officer the person who apparently 
executed the deed, can be said to discharge 
the same duty as an attesting witness tinder 
the Transfer of Property Act. Surely, 
neither the Registering Officer nor the 
identifying witness can be said to discharge 
apy duty under the Transfer of Property 
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Act as attesting witnesses, because they d 
not in fact sign the instrument. 


B. Answer in the negative. 





MADRAS HIGH COURT 
Letters Patent Appeal No. 115 of 1935 
November 17, 1937 

PaANpRANG ROW AND ABDUR RAHMAN, JJ. 

VALLI AMMAL AND ANOTASR—APPELLANT: 
versus 
ARUNACHALA MOOPANAR AND oragRs— 
RESPONDENTS. 

Oaths Act (X of 1873), s 12—Applicability of, te 
refusal of challenger to docertain actin compliancs 
with form of oath stated in agreement — Challenger 
tf can be allowed to resile after his offer is accepter 
by other party—Court, if can administer oath, inspite 
of revocation of offer by challenger — Challenger te 
do certain act as condition precedent to his offer tc 
be bound by oath — Refusal to perform such act— 
Condition should be deemed to have been waived. 

The Legislature did not intend to extend the pro- 
visions of s. 12, Oaths Act, to the refusal ofs 
challenger todo certain act in compliance with the 
form of oath stated in the agreement. Had the Legis- 
lature so intended, it would have said so. 

A challenger should not be permitted to resile after 
his offer had been accepted by the other party unless 
good ground is shownto the satisfaction of the Oourt 
by the challenger. There is no principle of law on. 
which an agreement can be allowed to be broken 
with impunity without any valid reagon. It would 
therefore follow thatif a party has not been permittedall 
tu resile from the agreement to abide by the oath of 
his opponent, the Qourt must proceed to have it 
administeréd and the statement thus given on oath 
would be held to be conclusive of the facts thus stated 
on oath, . [p, 928, col. 1.) a 

Unless the oath is taken in pursuance of an agree- 
ment, the case cannot be disposed of on the basis of a 
default either on behalf of the challenger or by the 
acceptor. The provisions of s. 11, Oaths Act, can only 
be attracted after the oath had been taken in accord- 
ance with the agreement arrived at between the 
parties as mentioned in ss. 9 and 10 of the Act. 
ibid, ] 

Where a challenger who offers to be bound by an 
oath on condition precedent that he should perform 
certain act in the proceedings for administration of 
oath, fails or refuses to do the act as agreed, he must 
be deemed to have waived that condition and cannot 
insist upon it. The duty of administering “the oath 
under the Act devolvesonthe Court and it cannot be 
said to be acting in excess of ite powers if it orders 
the Commissioner to be appointed by it, to perform 
certain terms which the challenger refuses to execute 
in spite of his agreement, [p. 929, col. 1.) | 

L.P. A. against the judgment of ‘Mr. 
Justice Wadsworth, dated October 34, 1935, 
reported in 163 Ind. Oas. 612. 

Messrs. K. V. Sesha Ayyangar and Su- 
bramania Iyer, for the Appellants. 

Messrs. V. Ramaswamy Ayyer and 
Sethurama Ayyer, for the Respondents, ' 


Abdur Rahman, J.— When the trial of 
a suit for declaration that a certain alienae 
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tion by defendant No. 1 as a widow would 
not affect the plaintiff's reversionary inter- 
ests was about to commence, ke challenged 
her (defendant) to take a special oath in a 
temple where camphor was to be lighted by 
him and extinguished by her while taking 
the oath. This offer was duly accepted by 
defendant No. 1 and the trial Oourt conse- 
quently appointed a Commissioner to ad- 
minister the cath in the form propcsed by 
the plaintiff. The date and time were fixed 
for the purpcse, but, on account of certain 
Legoliations between the parties to have 
the matter settled otherwise, the oath 
could not be administered and the Oom- 
missioner submitted a report to the Court 
and related the circumstances in which the 
order of the Court could not be carried out. 
Since the defendant was willing to take the 
oath, tLe trial Court ordered the plaintiff 
to pay another fee to the Commiesioner, 
which he declined to do and his. suit was 
accordingly dismissed. As the plaintiff was 
not prepared to abide by his agreement, 
the appeal filed by him was also dismissed 
by the Subordinate Judge of Sivaganga. 
He then filed a second appeal to the High 
Court which was accepted by our learned 
brother Wadsworth, J. and the suit was 
ordered to be remanded for trial on its 
merits. The defendant has now filed an 
appeal under the Letters Patent. 

The only legal question which we have 
been called upon to answer in this appeal 
may for the sake of convenience be sub- 
divided into two: (1) Should the Court 
order an oath to be administered in spite of 
revocation cf his offer by a challenger after 
the offer was accepted by the opposite 
party who is willing to take the oath in 
pursuance of the agreement; (2) Would 
the answer to tLe first question be different 
if the form of the oath cffered requires the 
cc-operation or the presence of the challen- 
ger atthe time when the oath is going to 
be administered in case the challenger 
refuses to co-operate or be present on the 
occasion ? 

A study of the provisions of the Indian 
Oaths Act would show. that although a 
provision is made in the Act in regard to 
the gontingency when the person who is to 
take the oath refuses to do so, yet no pro- 
cedure has been laid down in regard to the 
case when a challenger tries to resile from 
his agreement. It has been held in a 
numbet of cases, however, that a challenger 
should not be allowed to resile from the 
agreement and the Court should proceed to 
administer the oath in spite of a.revocation 
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of his offer by the challenger unless he is 
in a position to satisfy the Court that he 
has good reasons for doing so. See the ral- 
ings in Hira Lal v. Joggeswar, 16 Ind. 
Cas. 733 (1), Abaji v. Bala (2), Thoyi 
Ammal v. Subbaraya Mudali (3) and Thukku 
Goundan v. Kuppanda Goundan, 17 Ind. 
Cas. 339 (4). A contrary view has, how- 
ever, been taken in a later Allahabad 
ruling, Rup Singh v. Mrs. Arjun Sen (5), 
where Bennet, J. relying on two earlier 
decisions of that Court held that it was not 
necessary for a party to assign any reasons 
for resiling from an offer made by him to 
the opposite party to take the oath even 
after it had been accepted. 

The authorities on the basis of which, 
the learned Judge appears to have arrived 
at that finding, Umman Singh v Sheo 
Darshan Singh (6), Bishambhar v. Radha 
Kishunji (7) and Chand Rehka v. Janki 
Prasad (8), are distinguishable. The 
important fact which distinguishes Umman 
Singh v. Sheo Darshan Singh (6) is that 
the statement recorded before the Sub- 
ordinate Judge in that case was, as stated 
by the learned Judges, only to the effect 
that the parties would accept certain terms 
which might be stated or suggested by 
one Bagavant Singh. 

Coming to Bishambhar v. Radha Kishun 
(7) it appears that the parties to the suit 
had agreed in that case that a certain 
Pleader might be appointed as a referee 
and that the case might be decided in ac- 
cordance with the statement which he might 
make without any oath being given to bim. 
The learned Judges decided that case on 
the basis that the statement by the referee 
was not to be of the nature of evidence on 
any particular fact, but rather of the nature 
of a pronouncement on the case, 

A reference was made in that case to 
Salik Ram v. Wali Ahmad (9), yet it 
appears in view of the two. rulings men- 
tioned above, that the learned Judge did 
not fall ine with the view expressed by 
Lindsay, J. No reference was, however, 


(1) 16 Ind. Oas. 733. 

(2) 22 B 281. 

(3) 22 M 234, 

(4) 17 Ind. Oas, 333. 

(5) AI R 1935 All. 276; 153 ind. Oas. 686; (1935) AL 
J 212;7 RA 565. 

(6) 52 A 235; 122 Ind, Cas, 188; AIR 1930A1l, 162; 
(1930) A L J 397; Ind, Rul. (1930) All. 218, 

(7) 53 A 673; 133 Ind. Oas. 29; A IR 1931 All, 557; 
(1931) A L J393; Ind. Rul. (1931) All. 573. 

(8) A I R 1932 All. 404; 138 Ind, Oas. 608; (1932) A L 
J (OY we tt gel AIL 464, 

4 ; 100 Ind. Oas, 473; AIR 1997 All, 590: 

2 ALI 297, 
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made to a Division Bench ruling of the 
Allahabad High Court in Ham Narain 


Singh. v. Babu Singh (10) which laid down 
in unmistakable terms that a party offei- 
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ing. to be bound should not be allowed to’ 


revoke. the offer after is had been accepted 
by the opposite party except upon the 
strongest possible grounds which were 
proved to the satisfaction of the Court to 
be, genuine, .lt would tuus be clear that 
there is a great preponderance—even if 
there is no: unanimity—in favour of the 
view. that a cnallenger should not be 
permitted to resile after his offer had been 
accepted by the other party unless good 
ground is shown tc the satisfaction of the 
Oourt by the challenger. . Apart from the 
authorities, I see no principle of law on 
which an agreement can be allowed to be 
broken with impunity without any valid 
reason. . lt would trerefore follow thatifa 
party has not been permitted to resile from, 
the agteement to abide by the oath of his 
opponent, the Court must proceed to have it. 
administered and the statement thus given 
on oath. would be held to be conclusive of. 
the facts thus stated on osto, 

..In this. particular case, no circumstance 
has :been snown tothe satisfaction of the 
Oourt which would entitle the plaintiff to 
resile. from the.agreement, , Ib may also be 
stated here that unless the oath is taken in 
pursuance of an agreement, the case cannot 
be disposed of on the basis of a default 
either on behalf of tre challenger or by the 
acceptor. The provisions of s. ll, Oaths 
Act, can only be attracted afier the oath 
bad: been taken io accordance with the 
agreement arrived at between the parties 
as mentioned in ss. 9 and 10 of the Act, 
The order of dismissal of the suit by the 
trial Court without administering the oath 
to the defendant was, therefore, obviously 
incorrect and was rightly. set aside in 
second appeal, 


‘This brings us to the second but more 
difficult question, It has been contended 
on behalf of the appellant that in view of 
the plaintiff's own conducty.in wying to 
resile from the agreement and refusing to 
participate in the proceedings to bedaken 
for tne. administration of the oath and 
lighting camphor which he was to do in 
accordance with the offer made by him, 16 
should be held that this part of the offer 
has’ been waived and cannot in any case. be 
insisted .upon by him, in our opinion, 
there is a great desi of force in this cons 


(10) 18 A 46; A W N 1695, 158, ` 
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tention, It has already been held that the 
party cannot be permitted to resile from 
Lhe agreement unless good cause is shown 
on his benalf. In the absence of any such 
cause being shown, would it be rigat to hold 
that a party should be allowed to achieva 
his object by his refusal or failure to carry 
out the terms of the agreement when he 
cannot achieve by showing satisfactory 
reasons to the Qourt for the purpose of 
resiling from the agreement ? Iu our opi- 
nisn this would be intolerable and cannot 
be permitted. Ib was held in Mackay v. 
Dick (11) that if in the case of a contract 
of sale and delivery, which makes acceptance 
of the tning sold and payment of the price 
conditional on a certain thing being done 
by the seller, the puyer prevents the pos- 
sibility of the seller fullilling the condi- 
tion, the contract is to be taken as satisfied. 
Lord Watson in delivering his judgment 
saya at p. 27U*: < 

“They have been thwarted in the attempt to fulfil 
that condition by the neglect or refusal of the 
appellant to furnish the means of applying the 
stipulated test; and their failure being due to his 
fault, I am of opinion that, as ina question with 


him, they must be taken to have fulfilled the 
condition,” 

‘Lhe noble Lord adds ; 

“The passage cited by Lord Shand from Bell's 
Principles (s. 50) to the effect that if the debtor 
bound under a certam condition have impeded or 
prevented the event, it is held as accomplished, If 
the creditor has done all that he can to fulfil-a 
condition which is incumbenf on himself, it is 
held suificient implement.” h ` 
` Lord Biackburno in his judgment at 
p. 264# says; < sot 

“And by.his own default he can now never. be in 
a position to. call upon the pursuers to tuke back 
the machine on the ground that the tes; had not 
been satistied, he must, as far as regards that, keep 
and consequently pay for it.” 

‘The same ‘principle has been enunciated 
in Halsbary, Vol; 7, para, 308 (Hailsham 
edition) : : | : 

“The performance of a condition precedent’ is 
excused where the other party has prevented its 
performance or has done something which puts it 
out of his ‘power to perform his part of the con- 
tract, or has intimated that he does not intend to 
perform it; in the latter case he has made him- 
self liable fur a breacn of the contract and has 
dispensed with the performance of any promise 
which was originally a condition precedent to his 
liability.” 

Our learned brother’ Wadsworthe felt 
that rulings suco us Thoyt ammal Y. 
Subbaraya Mudais (3) aud others quoted 
by me in an earlier portion of tais judg- 
meut could not be saiely appiied lo a cape 
hke this where tne challenger was to per- 
jum some act in comphance ‘wita the 

(12) (1881) 6 A O 251; 29W Rodi . f 
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form of oath stated in the agreement. He 
therefore preferred to apply s. 12 of the 
Act to the challenger also on the ground 
that if the suit had to proceed on the 
refusal to take the oath by the person who 
had once agreed to takeit, there was no 
reason why should the challenger be not 
placed in the same position. A ruling of 
this Conrt in Siddayya v, Ambu Nair 112) 
was referred to by him in support of his 
decision, 

We have considered the matter very 
carefully and feel that this would be ex- 
tending the provisions of s. 19 of the Act 
in a manner which is not justifiable. Had 
the Legislature intended s. 12 to apply to 
a challenger, it would have said so, The 
reason of a provision for a person who had 
decided to accept the oath was clear. It 
has been provided in s. 12 of the Act that 
nobody could be compelled to take an oath 
againat his will A provision had thus to 
be made for the case when a party declined 
to take the oath after he had accepted the 
offer made in that behalf, The same reason, 
however, does not apply tothe challenger. 
Moreover, no reasons have been given by 
the learned Judge who decided Siddayya v. 
Ambu Nair (12) and in the absence of any 
cogent reasons we ale, with deference, 
unable to agree with him. The legal 
position then is that the plaintiff, who was 
to light camphor in accordance with the 
offer made by him and has refused to per- 
form that which he had undertaken to do, 
should be taken to have waived that con- 
dition. Moreover, it does not appear to us 
to be very material whether camphor is 
burnt by the plaintiff or hy some one else 
on his behalf so long as it is extinguished 
by the defendant at the time when she is 
taking the oath: 

The duty of administering ths oath under 
the Act devolves on the Court and it can- 
not be said to be acting in excess of its 
powers ifit orders the Commissioner to be 
appointed by it, to perform certain terms 
which the challenger now refuses to execute 
in spite of his agreement. In the circum- 
stances mentioned above, the only order 
which could, in our opinion, -be passed in 
this «appeal appears to be to give the plain- 
tiff another opportunity to carry out his 
part of the agreement and light camphor 
on the date and time to be now fixed by 
the Court in the temple where the oath is 
fo be taken and which the defendant should 
be required to extinguish when the oath is 


: (12) 49M LJ 379; 90 Ind, Cas, 577; A I R 1925 Mad- 
1264; 22 L W 487: z > 
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being taken by her, If the plaintiff refuses 
to be “present or to light comphor, it may 
be lighted under the orders of Court by 
the Oommissioner who is appointed to 
‘administer the oath. The camphor must, 
however, be extinguished by the defendant 
when she is taking the oath. It is hardly 
necessary to add that if the oath is taken 
by the defendant, her statement must be 
taken to be conclusive unders. llof the 
Act so far as this suit is concerned. If she, 
however, failsto take the oath, there is no 
other alternative for the Oourt but to 
proceed under s. 12 of the Act. ; 
For the foregoing reasons, the appeal 
must be allowed with costs andthe suit 
remanded to the trial Court for compliance 
in terms of the order above stated. The 
eosts of the trial Court shall abide the 
result. As the appeal was wrongly dise 
missed by the Subordinate Judge without 
any oath having been actually taken by the 
defendant aud had to be allowed to that 
extent in the second appval, there wll be 
no order as to costs in the first and second 
appeals. 
aes Suit remanded. 
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Contract Act (IX of 1872), ss. 187, 188 — Agent to 
manage estate and having no authority to borrow, 
borrowing money —No justification on account of 
necessity ~ Principal, liability of — Principal and 
agent—By authorised borrowing by agent, money of 
‘third person applied for benefit of principal— 
Liability of principal. is joint ani several—Limita- 
tion Act (IX of 1908), Sch. I, Arts, 61, 97—Agreement 
between creditor and manager of estate that balance 
due to creditor should be treated as advance for supply 
of tea to creditor for certain period — Agreement 
repudiated—Suit by creditor for amount within three 
years of repudiation held within time. 

Where an act purporting to be done undera puwer- 
of-attorney is challenged as being in excees of the 
authority conferred by the power, it is necessary to 
show that on a fair construction of the whole instru- 
ment, the authority in question is to be found within 
the fourcorners of the instrument, either in express 
terma or by necessary implication. The limits of 
‘necessary implication’ are indicated by s. 188, Oon- 
tract Act. {p. 932, col. 2.1 ; 

When sn agent appointed to manage an estate 
and who has no express authority to borrow, borrows 
money and no attempt was made to justify the borrow- 
ing on the ground of ‘necessity’ or with reference to 
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the ‘usual- course of business’, the principal cannot be 
‘held liable on the footing that in borrowing the agent 
acted within the limits of his authority. Bank of 
Bengal v. Ramanathan Chetty (7), Palaniappa 
Chettiar v. Arunachelam Chetiiar (8) and Ferguson v. 
Umachand (9), relied on, Montaignac v. Shitta (8), 
distinguished. [ibid] z 

Where by any wrongful or unauthorized act of an 
agent the money or property ofa third person comes 
to the hands of the principal or is applied for his 
benefit, the principal is liable jointly and severally 
with the agent to restorethe amount or the value of 
such money or property, If the agent had already 
misappropriated the principal's moneys and thus 
created a necessity for the borrowing, the lender 
cannot suffer for the dishonesty of the agent and 
the borrowing would have been at a time when there 
were in fact no funds of the principal available. If, 
on the other hand, the agent borrowed even when the 
principal's moneys were available, the borrowed 
money, if paid into the principal's account or applied 
for his benefit will clearly be money, which the 
principal was not entitled to retain, and the factor 
possibility ofa subsequent misappropriation by the 
agent cannot affect the lender's remedies, Reid v. Higby 
& Co. (12), relied on, Bannatyne v. MacIver (11), ex- 
plained. R. M. K. R.M. Somasundaram Chetty v. 
M. R.M. V. L. Subramanian Chetty (17), distinguish- 
ed. |p. 933, col, 2.] 
< The equitable rule regarding the creditor's right 
against the principal is recognized and followed in 
this country. There is no justification for the con- 
tention that equitable claims are excluded by the 
Contract Act. lf necessary, the creditor's claim in a 
case of this kind may be rested on s. 64 ors. 70, 
Contract Act. Heramba Chandra v. Kasi Nath (3), 
Suppayya Pattar v. Hajjee Ahmed Sait (13), Chasiram 
v. kaja Mohan Bikram Sha (14) and T. R. Pratt, Lid. 
v. 1. D Sassoon & Co, (15), relied cn [p, 934, col. 


ly here itis agreed between the creditor and the 
manager of an estate who wasin the habit of borrow- 
ing money from the creditor that the balance due to 
the creditor should be treated asan advance for the 
supply of tea fromthe estate for a period of three 
yearsto the creditor but the agreement is subsequent- 
ly repudiated and the creditor claims the amount 
seret be treated asadvance, the creditor is not 
entitled to recover the money till the consideration 

-dailed by reason of the repudiation of the agreement, 
“ and a suit brought within three years of the date of 
‘repudiation isin time. Bassu Kuar v. Dhum Singh 
(16), relied on, 


. A, against the decree of the Sut-Judgeé, 
Nilgiris at Ootacamund, in O. 8. No. 83 of 
1932. : 
Mesers. S. Srinivasa Iyengar, K. Rajah 
Iyer and V. Ramaswamy Iyer, for the Ap- 
-peilant. 

Messrs. S. Panchapagesa Sastri and K. R. 
Krishasuamy, for the Respondents. : 

Varadachariar, J.—The appellant, a 
Marwari banker at Coonoor, sued for reco- 
very of a' sum of money representing the 
"balance due under a running account of 
-advances and dealings between himself and 
defendant No. 2, when the latter was in 
‘management of an estate known as the 
‘“High Field Estate,” near Coonoor. The 
plaint prayed for a decree not only against 
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the estate for a period of three years, 
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defendant No. 2 but also against defendante 
Nos. 1 and 3 and against the estate of 
W. M. Miller, the deceased father of defene 
dant No. 1 and tke husband of the 3rd. 
It is difficult to understand the ground on 
which defendant No. 3 was sought to be 
made liabte, and as the lower Court 
exonerated her and that part of the decision 
has not been appealed against, it is unneces- 
sary to refer to that part of the claim 
any further. The suit was decreed as 
against defendant No. 2 but dismissed as 
against the Ist. Defendant No. 2 has 
allowed the decree against him to become 
final. The plaintiff has appealed against 
so much of the lower Court's decree as 
dismisced the claim against defendant 
No. 1. 

W.M. Miller was the last owner of the 
High Field Estate and he bequeathed it to 
defendant No. 1 and certain others, subject 
to a life-interest in favour of defendant 
Nc. 3. Defendant No.1 was one cf the 
executors under his fathe:’s will and he 
alone took out probate. Under Ex, B (April 
11, 1927) defendant No. 1 app inted defen- 
dant Ne, 2 his agent for the mar agement 
of the High Field Estate and though defen» 
dant No.3 wis also apponted agent, she 
was away from India during part of the 
material pericd and even during the period 
of her stay át Cconoor (January to Deceme 
ber 1928) she left the management in 
defendant No. 2’s hands. It is the plaintiff's 
case that between August 1927 and October 
1929, defendant No. 2 “in a usual and 
regular conduct, management and superins 
tendence of the High Field Estate” drew 
‘moneys from the plaintiff from time to time 
for the payment of the staff and labour 
of the estate and iis working expenses, 
taxes and public dues’, Re=payments used 
to be made by defendant’ No. 2 by cash 
cr by cheque and sometimes by the supply 
of tea grown on the estate. In October 1929 
the balance due to the plaintiff was found 
to be Rs. 15,000 and by an agreement 
(Ex. TT) dated October 28, 1929, between 
the plaintiff and defendant No. 2, it was 
arranged that this amount should be treated 
as an advance for the supply of tea are 

8 
defendant No. 3 repudiated this agræment, 
the plaintif claims payment ofthe amount 
of Rs, 15,000 treated as advance under that 
agreement, 

Defendant No. 1 was sought to be made 
liable on two grounds: (4) that defendant 
No. 2 acted within the limits of his authority 
in borrowing moneys from the plaintiff and 
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R that defendant No, 1 and the estate 

Múave benefited by the moneys paid by the 

laintiff from time to time, “the same 
having been spent for the business of the 

=esiate, the maintenance of the staff and 
paym nt of its taxes and dues,” Defendant 
No. 1 contended that Ex. B, the power-of- 
attorney, did not authorize defendant No. 2 
to borrow, that there was no necessity for 
him to borrow for estate purposes and that 
defendant No, 2 must, if at all, have borrow- 
ed from the plaintiff for other business of 
his own. He denied that any money 
borrowed from the plaintiff wis used for or 
on the estate, The agreement of October 
1929 (Ex, TT) he denounced as the result 
ofa coaspiracy between defendant No, 2 
and the plaintiff, got up apparently with a 
view to render the plaintiff's position 
stronger, at the expense of ths estate. 
Though an issue was raised in respect of 
the agreement of October 23, 1929, it is 
not necessary for the purposes of this casa 
to deal with it, An issue was also raised 
as to the truth of the dealings between the 
Plaintiff and defeadant No. 2; the lower 
Court recorded a finding in plaintiff's 
favour on this question and the correctness 
of that finding has not been challenged 
before us, on behalf of defendant No.1. 
The only point for determination in the 
appeal is whather defendant No.1 can be 
held liable for the plaint claim, and if so, to 
what extent. 

At the time when the issues were framed 
and when the defendant's witnesses were 
eXamined, the possible grounds on which 
defendant No. 1 could be made liable do 
not seem to have been very clearly realized. 
The „Investigation seems to have been 
practically confined to the question whether 


defendant No. 2 was authorized to borrow: 
and whether there was necessity for him to. 


borrow for the purpose of the estate. On 
this part of the case, the trial Court has 


upheld defendant No. 1's contention and. 


found that defendant No, 2 had no authority 
to borrow and that there was no necessity 
for borrowing, This fiading against defen- 
dant No. 25 authority and the need for 
borrowing has been challenged before us 
by the appellant’s learned Counsel. 

Before the suit came on for argument, it 
seems to have been realised thatit was also 
necessaty to decide how mucb, if any, of 
the money advanced by the plaintiff to 
defendant No. 2 was used by him for the 
purposes of the High Field Estate. To 
facilitate the investigation of this question, 
a Commissioner was appointed on Octo- 
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ber 6, 1934, and it appears from his report 
(Ex. OOO) that four questions were referred 
to him, to report upon after an exanination 
of the accounts and connected records 
filed by the parties. Oral evidence was also 
adduced, through some of the witnesses 
examined on the plaintiff's side, to show 
that the amounts advanced by the plaintiffs 
were sometimes utilized for estate purposes, 
such as payment of wages to coolies, pay- 
ment of taxes and other dues, etc. In this 
connection, the lower Court observed that 
it is 

“difficult to judge from defendant No, 2's account 
books alone how much money was actually received 
on behalf of the estate as income from the estate and 
how much money had to be spent on account of that 
e@estate,....0.0. + If defendant No. 2 had sufficient funds 
from the income of the estate itself to meet all 
those expenses, but misappropriated those moneys 
and borrowed money from the plaintif to meet neces- 
sary expenses, it would not follow that the principal 
would be thereby bound.” 

{n another part of the judgment, the 
learned Subordinate Judge said that it was 
unnecessary to consider the evidence on the 
plaintiff's side as to the actual application: 
of his money for estate purposes, because: 
“admitting thatit is so, it does not follow 
that plaintiff has got a right of claim’ 
against defendaat No. 1" unless it is ‘shown 
further that there was need tò borrow for 
this purpose and that the estate hid not- 
sufficient funds from which these calls could: 
be met.’ This part of the judgment has 
been criticised by the appellant's learned 
Counsel as vitiated by error of law and as 
resting on an assumption of possible mis- 
appropriation by defendant No, 2 for which 
there was no warrant. It was also contended: 
that the Commissioner's report contained 
all the necessary information required for. 
this part of the case and that if the lower 
Court was not satisied with that report, 
it should have considered the evidence aad 

“come to its own conclusion as to the extent 
to which moneys advanced by the plaintiff. 
have baen applied by defendant N>. 2 for 
the benetit of defendant No. i or of the 
estate. y 

In para. 16 of the judgment, the learned 
Sabordinate Judge remarks that plaintiff 
must have thought that the moneys were 
lent tg defendant No. 2 himself and not tothe 
agent of defendant No. 1. It is difficult to 
reconcile this observation with the opening 
sentence in para. 15 where he rejects defene 
dartt No. l's suggestion that plaintiff must 
have originally opened his accounts in the 
name of defendant No. 2 personally and 
not in the name of the manager of the 
High Field Estate and proceeds to say that 
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‘plaintiff might have believed that defendant 
No. 2 had authority to borrow,’ We have 


little doubt that the plaintiff advanced the 
moneys referred to in the plaint to. defend- 


ant No. 2 only in his capacity as agent of. 


defendant No. 1. The respondent's learned 
Ocunsel urged before us that the way in 
which plaintiff's accounts in respect of his 
dealings with defendant No. 2 have been. 
kept, as explained by the Commissioner in 
explanatory Note 1 of his report, Ex. O00 
suggested that the larger advances must 
have been made to defendant No. 2 in his 
personal capacity. We are unable to agree 
with this contention. As pointed out in 
the objections filed on behalf of the plainte 
iff to that report, some of the entries are 
only paper entries and the actual advances 
and re-payments must, according to the 
Plaintiffs accounts, be taken to amount 
only to Rs. 70,000 odd and Rs. 61,000 odd, 
respectively. 

Dealing with the quesiion of defend- 
ant No. 2’s authority to borrow, the learned 
Counsel for the appellant conceded that 
defendant No.2 had no express authority 
to do so, in view of the terms of Ex. B, but 
he contended that such power must be 
implied in the case of a person who is en- 
trusted with the conduct of a business, 
especially where the principal is away 
from the ccuntry. He relied on s. 187, 
Contract Act, and criticised the proposition 
founded on Hawtayner v. Bourne (1) as 
not consistent with the later authorities like 
Ricketts v. Bennet (2): see also Heramba 
Chandra v. Kasi Nath (8) at p. 205. He also 
took exception to the criticism of Messrs. 
Pollock and Mulla on Dhanpat Rao v. 
Allahabad Bank, Ltd., Lucknow (4) and 
relied on the wide observations in 
Withington v Heering (5) and Montaignac 
v, Shitta (6), It does not seem to us neces- 


sary, in this case, to deal with the general ° 


question of the. borrowing powers of a 
person placed in charge of a business, The 
Indian Legislature appears to have solved 
the conflict of authority in England by a 
specific provision in Part 2 of s. 188, Con- 
tract Act: cf. Art. 37 and the illustrations 
thereto in Bowstead on Agency. Where, 
as here, the agent’s authority is defingd in 


(1) (1841) 7 M & W 595; 10 ak 
sg R 800 ;10 L J Ex. 224; 5 Jur. 118; 
2) (1847) 40 B 686;17 L J ai san qies! 
Rhee OP 17; 11 Jur. 1069; 72 


A 5 2 Pa ai p 205. 

12 Luck 253; 98 Ind. Gas, ; 7 

“3 OW ae ge as, 783; A I R 1927 Oudh 
(5) (1829) 5 Bing. 442; 130 E R 1132, 
(6) (1880) 15 A 0 357, 
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writing, we doubt if s. 187, Contract Act,’ 
can be relied on, for it is well settled that: . 

“Where an act purporting to be done under a 
power-of-attorney is challenged as being in excess 
of the authority conferred by the power, it is 
necessary to show that on a fair construction of 
the whole instrument, the authority in question is 
to be found within the four corners of the instru- 
ment, either in express terme or by necessary im- 
lication: Bank of Bengal v. Ramanathan Chetty 
7) at p. 540," 

The limits of ‘necessary implication’ 
are indicated by s. 1&8, Contract Act: 
see Palaniappa Chettiar v, Arunachelam 
Chettiar (8) at p, 598, and Ferguson v, 
Umachand (9), As no attempt was 
made to justify the borrowing in this 
case on the ground of ‘necessity’ or with 
reference to the ‘usual course of business’, 
we must confirm the finding of the Court 
below that defendant No. 1 cannot be 
held liable in this case on the footing that- 
in borrowing from the plaintiff defendant 
No. 2 acted within the limits of his authority. 


‘The observations in Montaignac v. Shitta 


(6) cannot be relied on here, because it was 
conceded in that case that the agent did 
have power to borrow and ihe only question 
was whether the nature and terms of the 
particular loan were justified. 

As regards the alternative basis on which 
the appellant’s claim is sought to be 
supported, viz., the utilization of the plaint- 
ifi’s moneys for the benefit of defendant 
No, 1 or the estate, it must be conceded 
that the appellants criticiazm against that 
part of the lower Oourt’s judgment which 
deals with itis in the main justified. The 
learned Subordinate Judge fell into an 
error in mixing up the question of necessity 
with the question of benefit. If necessity 
for the loan is made out, the creditor holds 
the principal liable on the contract. itself, 
because, by the terms of s. 183, Contract 
Act, the agent's authority to bind the prici- 
pal is recognized whenever what the 
agent does is neeessary for the business. It 
is only when the ‘contract as such cannot 
be enforced against the principal, that the 
lender has to fall back on the equitable 
rule founded on the theory of ‘unjust 
enrichment.’ Though the authorities have 
not been uniform as to the precise basis of 
the rule, the rule itself is now well estab- 
lished that where by any wrongful or 

(7) 43 O 527 at p 540; 32Ind. Oas. 419; A IR 1915 
PO121; 4314 48;8L BR 536,30 M L J 232: 200 . 
W N 329; 3 L W 210; 19M L T 176; (1916) M W N 150; 
144 LJ217;230 L J 348; 18 Bom. L R 387; 9 Bur. 


L T1(P O) 
(8) 23 ML J 595 at p 598; 17 Ind. Cas. 139; (1912) 
M W N 1204. 


-(9) 33 0 343, 
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inauthorized act of an agent the money or 
roperty of a third person comes to the 
[ans of the principal or is applied for his 
enefit, the principalis liable jointly and 
meeverally with the agent to restore the 
mamount or the value of such money or pro- 
moberty : see Bowstead, Art, 103. In some 
«cases, the plaintiff's right was based on the 
«count for money had and received cr the 
mtheory of failure of consideration, and some- 
«times on the analogy of the count for 
mmoney paid to the use of the defendant. 
Again, the theory of subrogation was at 
one time suggested as the analogy but it 
was later on pointed out that the analogy 
was not true: In re Wrexham Mold and 
Connah's Quay Railway Co, No. 1 (10), It 
was also suggested that in such cases, there 
was really no borrowing at all, because 
mthere was no addition to the principal's 
total liability, but merely a substitution of 
liability to one person (the lender) in place 
«of the pre existing liability to another (the 
person paid off), Other cases have sup- 
ported the claim only on grounds of equity; 
and in In re Wrexham Mold and Connah's 
Quay Railway Co, No.1(10) two of the 
Lords Justices observed ibat the effect of 
mMherule was to make the borrowing valid 
Wo tho extent to which the principal has 
received the money or the benefit of its 
application. For a discussion of the theore- 
tical basis, see Keener on Quasi-Contracts, 
pp. 329, et. seq. 

On behalf of defendant No. 1, Mr. Pan- 
cchapagesa Sastri relied on the circum- 
„stances that in Bannatyne v. Maclvar (11), 
reference has been made in the judgments 
mbo the fact that when the authorized l:an 
was borrowed by the agent, he had no funds 
-of the principal in his bank account ; and 
she contended that the principle recognized 
in this class of cases should not be applied 
here, unless it was shown thatatthe time 
when defendant No.2 borrowed moneys 
from the plaintiff, he did noft have in his 
hands sufficient moneys of his principal to 
meet the then existing demands, Mr. Srini- 
vasa Iyengar asserted that defendant No, 2 
must have borrowed only on account of 
necessity and he maintained that tha obser- 
vations of the lower Court about misappro- 
priation, by defendant No, 2 are absolutely 
baseless. He further contended on the 
authority of Reid v. Rigby & Co, (12), that 
if and inso far as it is shown that the 

(10) (1899) 1 Ch. 410; 68 L J Oh. 270; 80 L T 130; 
47-W R 464,6 Manson 218;15T L R 209, 

(11) (1906) 1 K B 103 at p 111; 75 L JK B 120; 94 
iL 150; 54 WR 293. 

(12) (1894) 2 Q B 40; 63 L J Q B 451; 10 R 280, 


PABOODAN GOOLABOHAND V. M. J. V, MILLER (MADR.) 


933 


plaintifs moneys have been utilized by 


defendant No 2 for the benefit of defendant | 


No. 1, the plaintiff's right to recover such 
amount from defendant No. 1 cannot be 


affected by the fact, even if it be a fact, | 


that defendant No.2 had misappropriated ' 
moneys belonging to defendant No. l, un- ' 


less it was proved that the plaintiff was 
aware of and was a party to defendant 
No. 2’s misconduct. We are not satisfied 
that there is any warrant in the evidence 
for the theory of misappropriation. Though 


the agent’s cash book (Ex. 2), is said to be | 
incomplete, defendant No. l'slearned Coun- ` 


sel admits that defendant No. 2 has brought 


into one or other of the various books of © 


account kept by him, all his receipts from 
the estate. We are not concerned to kaow 
whether or not he informed his principal 
of his lack of funds or left him to remain 


under the impression that he had sufficient . 


funds in his hands to carry on the adminis- 
tration of the estate. The suggesiion that 


| 


part of the moneys received from the ` 


plaintiffs might have been usad for defend- 


ant No. 2’s personal concerns is immaterial | 


tothe present discussion, because, under 
this head, plaintiff seeks to hold defendant 


No. 1 liable only for what is shown to have - 


been applied for his benefit. 


Wuether the : 


accounts of defendant No. 2 are complete - 


or not, it has not been suggested or snown 
that the entries, 80 far as they go, ara false; 
and the plaintiff is entitled to rely oa 
them to the extent to which they go. 

We agree with Mr. Srinivasa Ivengar's 
conten'ion based on /eeid v. Rigby & Co. 
(12) and we also think that the reference in 
Bannatyne v. MacIver (11), to. the absence 
of other funds in the hands of the agent at 
the time of the borrowing, must not be uadar- 
stood as intended to import a necessary con- 
dition in respect of the creditor's rigat to 
relief against the principal in such cases, If 
the agent had already misappropriated ths 
Principil's m>ne/sand thus craated a nacese 
sity for the borrowing, the lender cannot 
suffer for tha dishones:y of tha agant and 
the borrowing would have been ata time 
when there were infact no funds of the 
principal available. If,on the other hand, 


the agent borrowed even whan the princi- - 


pal's moñeys were available, ihe borrowed 
money, if paid into the principal's accou it 
or applied for his benefit will clearly be 


money, waich the principil was not entitled — 


to retain, and the fact or poszibility of a 
subsequent misappropriation, by the agent 
cannot affect the leader's renedies 
Bannatyne v, MacIver (11) at p: IlL. Oa 
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p.. 334 ofhis book on Quasi-Contracts, Mr. 
Keener .. refers: t). one case in which 
misappropriation by the agent may afford 
a defenre to the. principal against the 
lender's claim, i.e. where the agént pays 
the borrowed money 
account and then draws it out and mis- 
appropriates it, without utilizing it for the 
principal's benefit. That observation has 
no application to a claim which is founded 
on the actual application of the plaintiff's 
moneys to the principal’s beneft, 

: Mr. Bastri next contended that in India 
the creditor's right against the principal 
must be limited to the cases provided for 
in the Contract Act; but the equitable rule 
was recognized and fcllowed in this country 
in Suppayya Pattar v. Hajjee Ahmed Sait 
(13), Heramba Chandra v. Kasi Nath (3). 
Chasiram v. Raja; Mohan Bikram 
and T. R Pratt, Ltd. v. B. D. Sassoon &Co. 


(15) at pp. 66 and87. There is no justi- - 


fication for the. contention that equitable 
claims are excluded by the Oontract Act. 
If necessary, the Creditor’s claim in a case 


of this kind may be rested on s. 64 
Contract Act. oe epee 


It was next contended on behalf of defen- 
dant No. 1 that aclaim on this alternative 
footing must be held to be barred by 
limitation as plaintiff should be deemed 
to:have had a separate cause of action each 
time -the moneys advanced by him were 
utilized. for defendant No. 1’s benefit and 


the suit was instituted more than three years ` 


after the last of such advances. Itis not 
necessary for the purposes of this case to 
decide whether a claim- of this kind will be 
governed by the three years’ rule of limita- 
tion cr will be governed by Art. 120 and 
what will be the starting point of limitation. 
Even according to the principle suggested 
by defendant No. 1's learned Counsel, 
the plaintiff bad a subsisting claim against? 
defendant No. 1 on October 28, 1929, and 
on.that date, the amount so due was treated 
as advance under Ex. TT. An agreement 
like that for the.sale of tea°was within 
defendant No. 2's power and from the date 
of Ex. TT plaintiff was not, 
ple of Bassu Kuar v. Dhum Singh . (16) 
entitled to recover the money till the 
consideration failed by reason of “defen- 
dant No. 3's repudiation of Ex. TT. The- 


(13) (1915) MW N 761; 3 : 

ioe ee ) 61; 32 Ind. Cas. 763; AIR 1916 
ds) 6CLJ 639, 

126; 60 B 326; 37 Bom. L R 978; 8 R B 317. 


(16) 11 A 47; 151 A 211; 6 Sar, 260 (P O), 
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. Nair (18) it seems to us also 


Sha (14) : 


on the princi-- 
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suit been filed within three years of the. 
has date of this repudiation. a 

Lastly, Mr. Sastri contended that as the. 
plaintiff had obtained a decree against the 
agent, he could not seek to hold the princi- 
pal jointly liable, R M. K. R. M. Somasunda- 
ram Chetty v, M. R. M. V. L. Subramanian. 
Chetty (17) relied on by him in this: 
connection has no application here; because, ' 
that decision related to the maintainability. 
of a subsequent suit against the principal 
after a decree had been obtained against 
the agent in a previous suit. Notwithstand-- 
ing the opinion expressed by Coutts 
Trotter, J. in Kuitikrishnan Nair v. Appa’ 
open to 
question whether in the face of the clear’ 
langaage of s. 233, Contract Act, we can’ 
apply the English rule of alternative liabili- 
ty in this country. Further, even in- 
England, the principle in Kendall v. 
Hamilton (19) on which R. M. K. R. Me 
Somasundaram Chetty v. M. R. M. V. Le: 
Subramanian Chetty (17) is based will apply: 
only when the principalis subsequently sued: 
on the contract of the agent. Where, as here, 
the principal is sought to be held liable. 
on equitable grounds, even the rule in’ 
England, as stated by Bowstead (Art. 103) 
seems to be one of joint and several liabi- 
lity of both principal and agent. Pp 

-It remains to determine the amount 
which, on this. alternative ground, the. 
plaintiff will be entitled to recover from 
defendant No.1. The lower Court has not 
given aay finding on this point, in the view 
that it took of the law. The oral evidence 


. adduced on the plaintiff's eide only proves 


in a general way that moneys borrowed . 
from the plaintiff used to be applied by 
defendant No. 2 or under his directions for 
the benefit of defendant No. 1. The amount : 
thus applied must be fixed only with. 
reference to the accounts produced on both . 
sides. The Oommissioner who examined 


“the accounts states (in Table D of Hx. OOO) : 
-that out of the plaintiff's 


advances to- 
defendant No. 2, Rs. 21,199-6-1 could be: 
traced in the accounts kept by defendant “ 
No. 2 and Rs. 8,956-2-0 could be “doubtfully : 
traced", In Table E, he shows.that from . 


‘defendant No. 2's books only Rs. 17,874-8<3 ` 


could. be treated .to have been re-gaid to- 


(1?) (1926) A O 761; 99 Ind. Cas. 742; AT R 1926 PO ` 
136; 95 L J PO 197; 135 L T 645; 42 T L R 686; (1926) ` 
MW N832:40 W N1; 25 LW 163 (P 0). 2 

(18) 49 M 900; 97 Ind. Oas. 475; A 1 R 1926 Mad. 


1213; 11; (1926) M W N 329; 24 LW. 
15) A TR 1936 Bom. 62 at pp. 66 & 87: 161 Ird. Oas. he She TS are 


451. 
(19) (1879)4 A O 501; 48 L J QB705; 41 LT 418; 
fe W R97, i ebay of É 
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e plaintif. In Table F the Commissioner 
hows that the Rs. 21,192-6-1 have been 

ed for the purposes of the estate; and he 

ds that the sum of Rs. 8,955-2-0 “may 
e presumed to have been spent on the 
estate.” It is conceded on behalf of the 
appellant that in so far as the claim against 
defendant No. 1 is not on the contract 
itself but only for the restoration of the 
benefit enjoyed by him, plaintiff is not 
entitled to discount or interest as per terms 
of the contract between him and defendant 
No, 2. Whether he will be entitled to 
interest on gr-unds of equity, and if so, at 
what rate and for what period, may be 
left to be determined after the return of the 
finding we prcpose to call for. 

_ Both parties also agree that the plaintiff 
must give credit to defendant No.1 for all 
sums that he has received from defendant 
No. 2 in re-payment of the advances com- 
prised in the present claim: see Keener, 
p. 281. Mr. Sastri contends that as the 
Pplaintff admits receipt of about Rs. 61,000 
there is nothing more that he could claim 
from defendant No. 1 if (as per the Commis- 
Bioner’s report) only about Rs 30000 
(Rs, 21,199 plus Rs. 8,956) could at best have 
been spent on his estate. Mr. Srinivasa 
Iyeng wz rightly poiats out that the plaintiff's 
admission was made on the footing that 
more than Rs, 70,000 had been advanced 
and if, on the strengih of defendant No. 2’s 
accounts, only a smallersam is to be held 
to have been applied for defendant No. 1s 
benefit, defendant No. 1 cannot ignore those 
accounts when it comes to the question of 
re-payment and contend that all the 
Rs. 61,000 repaid by defendant No. 2 to 
the plaintiff should be deemed to have 
been paid out of defendant No. 1's funds. 
Defendant No. 1 must either rely on the 
Plaintiff's accounts and admissions as a 
whole or prove the extent of re-payment 
by other evidence. 

‘At one stage, we were inclined to adopt 
the figures given in the O.mmissioner’s 









their basis, particularly in view of the fact 
that in the objections filed on behalf of 
defendant No. 1 to that report no specific 
objection has been taken to these figures 
orto tye Oom nissioner'’s remarks relating 
to them; but the  objection-statement 
does in a Way question the correctness of 
the Oommissioner’s method and of his 
figures. As the Oomnissionsr’s report has 
left a large sum as “doubtful” and his 
view asto its application is stated only 
as a matter of presumption, we have thought 
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- previous stitenent to 
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it more sattsfactory toask the lower Gourt: 
to examine the accounts and the other, 
evidence in the case and submit a finding: 
as to (1) how much of the amounts advanced: 
by the plaintiff to defendant No. 2 between 
August 1927 and October 1929 was paid by 
the latter into defendant No. l's account or: 
applied for the benefit of defendant No. I 
or of the estate of which defendant No.1 
was executor, (2) what amounts have been. 
Te-paid by defendant No. 2 to the plaintiff 
out of the funds of defendant No. 1 or of 
the estate. We may add that though, as 
we have already held, the mere possession; 
by defendant No.2 of \funds of defendant 
No. I or-of the estate at the time of any 
borrowing from the plaintif will not, as a 
matter of law, affect. the plaintiff's right of. 
recovery, such possession of funds will be 
a relevant fact to'be taken into considera- 
tion in deciding whether any particular 
item of expenditure was in fact met out of 
the plaintiff's advances or out of moneys 
belonging to defendant No. 1 or to the 
estate. . We leave it to the lower Oourt, 
to determine whether it is necessary to 
obtain a fresh r2port from the same or fron 
an ther Comnissioner. Finding to be sub- 
mitted bafore July 31, 1937. Ten days for 
objections. f ; 

: [Ia pursuance of the order contained in 
the above judgment, the Subordina:e Judge | 
of Nilgiris at Ootacamuad submitted his 
finding after which his Lordship delivered 
judgment dismissiag the appeal.] 


‘ND Appeal dismissed. 


= ial 


LAHORE HIGH COURT wy 
Oriminal Appsal No. 1094 of 1938 
February 27, 1939 | 
Youna, O. J. AND Bosocae, J. i 
- MUZAFFAR KHAN SIKANDAR 
‘ KHAN AND ofages—OonvioTt3s— 
APPELLANTS 
VETSUS 7 
EMPEROR —Ogeosite Party i 
Evidence Act (I of 1872), a. 145—Counsel wish- 
ing to cross-examine witness by putting to him 
previoss statement, if must first prove that state- 
ment—Previous statement, if. can bg put to illite- | 
rate witaess to contradict him—Judge not allowing ` 
Counsel to cross examine witness by putting to him 
contradict him ae is 
ailure of justise which is not cured by Judges 
ee A consideration any discrepanctes before 
iting judgment. 
"Those fis ae “duty cast upon Counsel who wishes ° 
to cross-examine a witness by , putting to him a : 
previous statemant, firat to prove that statement. 
Section 145, Evidence Act, has to be read with - 
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s. 162, Criminal Procedure Code, and quite clearly 
indicates that the attention of- a witness-is to be 
called to the previous statement before the writing 
ean be proved, If the witness admits the previous 
statement, or explains any discrepancy or contra- 
diction, it obviously makes it unnecssary for the 
statement thereafter to be proved. On the other 
hand, ifthe statement still requires to be proved, 
that can be donelater by calling the person before. 
whom the statement was made. 

The proposition that an illiterate person is 

immune from the processes of law with regard to 
contradiction by a previous statement has no authority 
in law, and would nullify almost completely the 
provisions of s. 145 if it were so, as the majority of 
witnesses in criminal cases are illiterate. It makes 
not the slightest difference whether the witness is 
literate or illetrate; attention can be drawn to any 
portion ofa previous statement by reading the 
statement to the witness; he does not require to read 
it himself. 
. Where a Judge has not allowed Oounsel effec- 
tively to cross-examine the witnesses called for. 
the Crown when they had made previous statements 
which contradicted their statements in the Sessions 
Court, as ta) their previous statements had not at that 
stage been proved, and (b) the witnesses were illiterate, 
there has been a failure of justice in the hear- 
ing ofthe case. The mere fact that the Judgemay 
have taken into consideration any discrepancies 
which might exist before he wrotehis judgment 
does not oure the failure of justice. : 

Or. A. from the order of the Additional 
Sessicns Judge, Lyallpur at Sargodha, dated 
November 15, 1938. _ 

Messrs. Abdul Azizand Shanti Narain, 
for the Appellants. 


Mr. Maurice, for Advocate: General, for the 


Orown. 

Young, ©. J.—In this case Ghulam 
Mubammad and Ghulam Sher have been 
sentenced to death and Muzaffar Khan to 
transportation for life by the learned Addi- 
tional Sessions Judge of Lyallpur at 
Sargodha for the murder of Sber Muham- 
mad. When this case was inthe Sessions 
Court, Mr. Shanti Narain, Counsel for the 
accused, in cross-examining - a witness 
wished to put to him, in order to contradict 
him. a previous statement made by him to 
a Magistrate under s. 164, Orimina] Proce-* 
dure Code. The learned Judge took an 
original view of the law on this subject. 
He held: (a) That a- copy of a previous 
statement of a witness has firsfto be duly 
proved before it can be put tothe witness 
for the purpose of contradicting him; (b) 
That under s. 145, Evidence Act, a previous 
statement reduced into writing cannot be 
put toan illiterate witness for the purpose 
of contradicting him. The learned Judge 
therefore did not allow Counsel effectively 
to cross-examine the witnesses called forthe 
Orown when they had made previous state- 
ments which contradicted their statements 
in the Sessions Court, as (a) their -previous 
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statements had not at that stage been 
proved, and (b; the witnesses were 
illiterate.. At the end of the proceedings, 
it was agreed, however, by” the Public 
Prosecutor, and assented to by«. Mr,.Shanti’ 
Narain, Advocate for the accused, that the 
previous statements might be read by the 
learned Sessions Judge before he wrote his 
judgmentin order that any discrepancies’ 
which might exist might be taken into cone 
sideration. 


With regard to the first point, there is no 
duty cast upon Counsel who wishes to cross- 
examine a witness by putting to him a 
previous statement first to prove that 
statement. Section 145, Evidence Act, 


which the learned Judge himself quotes in: 


his order, has to be read with s. 162, 
Oriminal Procedure Code, and quite clearly 
indicates that the attention of a witness is 
to be called to the previous statement before’ 
the writing can be proved, If the witness 


admits the previous statement, or explains. 


any discrepancy or contradiction, it obvious- 
ly makes it unnecessary for the statement 
thereafter to be proved. On the other hand, 
if the statement still requires to be proved 
that can be done later by calling the person 
before whoin the statement was made. This 
hag been the invariable practice in every 
Sessions Court in this province for several 
generations. 
for any alleration tobe made now. With 
regard tothe second point, the proposition 
that an illiterate person is immune from 


the processes of law with regard to cone ` 


tradiction by a previous statement has no 
authority inlaw, and would nullify almost 
completely the provisions of s. 145 if it were 
so, as the majority of witnesses in criminal 
cases in this province are _ illiterate. 
Section 145, Evidence Act, provides that: 


There is no authority inlaw 


“A witness may be cross-examined as to previous ` 


statements made by him in writing or reduced 
into writing and relevantto matters in question, 
without such writing being shown to him, or being 
proved; bat, if it is intended to contradict him 
by the writing, hig attention must, before the writing 


can be proved, be called to those parts of it which ` 


re to be used for the purpose 
im, 

It makes not the slightest 
whether the witness is literate or illiterate; 
atlention can be drawn to any portion ofa 
previous statement by reading the etate- 
ment to the witness ; he does not require to 
read it himself. This again has been the 


of contradiating . 


difference - 


invariable practice in this province for - 


The result of the opinion held 
by the learned Sessions Judge is that we 


‘dave to come to the conclusion that there has 
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i. J 
pereen a failure .of justice in the hearing of 


his case. The-mere fact that the Judge 

` nay have taken into consideration any dis- 
srepancies which might exist before he 
— wrote his judgment dces not cure the 
“ailure of justice. It is quite possible that 
— witness on being effectively cross- 
3xamined in Court upon a vital difference 
in a previous statement might be so shaken 
= his evidence cn that point as to make 
is evidence on other points of no value at 
mall. Counsel forthe defence having been 
deprived of his proper opportunity of 
effectively cross-sxamining witnesses called 
Bor the prosecution, it is 


re=say that this has. not occasioned a 
failure of justice. It is a failure of 
justice to deprive an accused of his 
egal rights, i. e, of defending himself 

moffectively. 


The case under these circumstances must 
Wibe sent back for re-trial. We order accord- 
ingly. The case will goto the Sessions 
Judge, Sargcdha, who will not be the same 
MSessions Judge who originally tried the case 
in the first instanee. The application for 
revision in this case obviously fails and is 
-dismissed. 


8. Case sent back. 
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MADRAS HIGH COURT 

Civil Appeal No. 99 of 1934 
February 22, 1938 

VENKATASUBBA Rao AND 
ABDUR RAHMAN, JJ. 
SRINIVASULU NAIDU — APPELLANT 
versus 
DAMODARASWaMI NAIDU AND 0THERS— 
RESPONDENTS 

Interpretation of Statutes ~Retrospective effect— 
Section, if retrospective, how considered—Transfer 
of Property Act (IV of 1882), 8. 92 (as amended 
by Act XX of 1929)—S. 92, if retrospective— 
Subrogation—Partial subrogation, before 1929— 
Accrual of right of subrogation—Payment, if should 
be in addition and not out of purchase money 
—Person discharging prior mortgage personally 
liable to pay it—If entitied to subrogation. 

The general rule of deciding whether a parti- 
ctilar section is retrospective or not is that: The 
portions of a statute: which are silent in that 
regard, are to be taken prima facie as clearly 
indicating prospective intention, and prospective 
intention only, acting from the time the Act comes 
into opefation. Gardner v. Lucas il), Young v. 


Adams (2) and Midland Raiiway Co. v. Pye (3), ' 


relied on, [p.°938, col. 1.) 

Section 92, Transfer of Property Act, inserted by 
the Amending Act XX of 1929, is not retros- 
pective in, its operation. Totaram v. Ramlal (4) 
ee Hira Singh v. Jai Singh (5), not followed. 
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Even before this amendment in 1929, partial 
subrogation was permissible when the charge ona 
distinct item of the property mortgaged was com- 
pletely discharged. Mali Reddi Ayya Reddi v. 
Gopalakrishnayya (9), Ruma Iyer v. Bhagavathi 
Muthu Pillai (10) and Venkataramana Reddi v. 
Rangiah Chetti (1), relied on. 
< For the right of subrogation to accrue, it ig not 
necessary: that there must be a payment in 
addition to the purchase money, not out of the 
purchase money. Hira Singh v. Jai Singh (54, 
dissented from, Jag Mohan Das v. Jugal Kishore 
(19), explained. . 

When the person discharging a prior mortgage 
ig one personally liable to pay it, as where the 
payment is made by the mortgagor himself, no 
question of subrogation arises; in all other cases, 
the matteris one of intention, the rule being, that 
when there is no express evidence, such intention, 
should be ascribed to the person paying, as would 
show that he acted according to his interest. 
Mali Reddi Ayya Reddi v. Gopalakrishnayya (9), 
Gokuldas Gopal Das v, Puran Mal Premsukh Das (12) 
and Dinobandu Shaw v. Jogmoya Dasi (15), relied 
on. [p. 941, col. 2; p. 942, col. 1.) 

C. A. against the decree of the Sub- 
Poa Ooimbatore, dated December 18, 
1933. 

Mr. V. kRadhakrishnayya for Mr. M. 
Krishna Bharathi, for the Appellant, 

Messrs. T. M, Krishnaswami Ayyar and 
N. Sivaramakrishna Ayyar, for the Res- 
pondents, ; 

Venkatasubba Rao, J.—This appeal 
raises two important questions as to the 
law of subrogation. Another point has been 
raised whether s. 92, Transfer of Property 
Act (newly added) dealing with subrogaticn 
has retrospective effect. Tne following 
facts are material: (a) On August 3, 1918, 
defendant No. 1 granted a mortgage to one 
Rangiah Goundan over Survey No. 116 
(the suit land) and certain other prc perties: 
ib) On November 26, 1922, tha same de~ 
fendant No. | granted a mortgage to one 
Rangaswami Naicken (the plaintiff's assig- 
nor) which comprised inter alia Survey 
No. 116 and the other items included in 
the earlier mortgage: (e) Ou May 24, 1925, 
by Er. 1, defendant No. 1 sold Survey 
No. 116 to defendant No. 4, the brother 
of defendant No. 5, for Rs. 6,000. The 
purchaser was directed to retain the sale 


` price with himself and apply it to paying 


off in part the amount due to Rangiah 
Goundan under the mortgage of 1918: (d) 
On November 27, 1928, defendant No. 5 
(he having in the meantime besome entil- 
led to the suit property in virtue of a 
family partition) made a final payment of 
Rs. 5,000 (in addition to Rs. 2,000 already 
paid}to Rangiah Goundan, wo thereupon 
executed in his favour a deed of release 


| relinquishing his rights over Survey No. 116: 
(e) On November 11, 1931, the plaintiff as 
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the assignee, as alréady stated, of Ranga- 
swami Naicken brought the present action 
to enforce the mortgage of 1922. 
_ As the dates above will show, the con- 
veyance—the root of defendant No. 5's 
title—is subsequent to the mortgage sued 
on, that of 1922; his later acquired right, 
if it stood alone, should obviously be post- 
poned to the suit mortgage which is earlier 
in date. But the question is, whether he 
is entitled to keep alive, for his benefit 
and prctection, any portion of the mortgage 
of 1918, discharged by him in part; in 
short, whether he can invoke the doctrine 
of subrogation. Section 92, Transfer of 
Property Act inserted by the Amending 
Act (XX of 1929) has crystallized, as it 
were the Indian Law relating tosubrogation. 
Prior to the amendment, the law of subro- 
gation grew out of judicial decisions, and 
even the word ‘subrogation’ did not occur 
in the Act, although there were certain 
sectiors in it which imperfectly recognized 
the doctrine. Uaders. 92 partial subroga- 
tion is not permitted. That by the payment 
of Rs. 7,000, Rangiah Goundan’s mortgage 
wae discharged only partly, is admitted. 
It is therefore to the p!sintiff’s interest 
to contend (and he so contends) that s. +2 
has retrospective effect. Section 63 of the 
Amendment Act de: lares that certain sections 
of that Act shall not apply to transactions 
before the Act. Section 47 thereof. whier 
Gorrespunds to s. 92, with which we are con- 
cerned, is not among those sectioss, and 
therefore by way of inference, it is argued 
that this section has retrospective effect. 
The general rule is that: 

“The portions of a statute which are silent in that 
regard, are to be taken prima facie as clearly 
indicating prospective intention, and prospective 
intention only, acting from the time the Act comes 
into operation: Lord Hatherley in Gardner v. Lucas 
(1) at p 598, citing Lord Granworth.” 

Lord Cairns, in the same case, lays down, 
that any Court will be slew to construe an 
enactment as retrcspective, and thereby as 
disturbing existing rights, unless Parlia- 
ment has said that the enactment is to be 
construed retrospectively. But the plaintiff 
places reliance upon cl. (d), s. 63 which 
runs thus: 

“And nothing inany other provision of this Act 
shall render invalid or in any way affect anything 
already done before the firat day of April” 1930in 
any proceeding pending in a Court on that date.” 

For the plaintiff it is urged that the 
sections to which this clause refers (s: 92 
being one of them) are expressly declared 
by it not to be retrospective in a limited 


I) (1878) 3 A O 582a8 p. 598. 
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sense. The necessary inference is, it im 
argued, that in other respects, the section 
must be held to have retrospective effect. 
There was a similar provision in them 
statute then under discussion, in thom 
case before the House of Lords already 
adverted to, and referring to it Lord 
Hatherley observes that it should be deemediq 
to have been put in, in the language of 
conveyancing ex majore cautela. Lord 
Blackburn groups the sections of the statute, 
which was being considered, under three 
headings: : 

“(a) Some expressed in terms that left no doubt 
that they were intended to be retrospective; (b) 
Some as to which it was equally clear, that they 
were not intended to be retrospective: (c) Others 
expressed in ambiguous terms.” ; 

Referring to group (c), his Lordship says 
that the general rule of every civilized 
nation is, in the absence of express words 
to the contrary, that any new law that is 
made, affects future transactions, not , past: 
ones; the opposite rule applies in regard to 
procedure and possibly in mutters of evi- 
dence. Young v. Adams (2) is a very: 
strong case. There the respondent was 
dismissed when the Civil Service Act, 1884,, 
was in force. By that Act the Government 
had no power tò dismiss a civil servant 
except upon the grounds, after the enquiry 
which it prescribed. There was the later 
Act of 1895, 5, 58 of which enacted: 

“Nothing in this Act, or in the Oivil Service Act 
of 1-84, shall be construed or held to abrogate and 
restrict the right ofthe Orown as it existed before 
the passing of the said Oivil Service Act to dis- 
pense with theservices of any person employed in 
the public service.” 

This Act was passed five months after 
the summary dismissai‘of the respondent. 
It was argued that the’ provisions of s. 58: 
being declaratory, it must of necessity be 
held to be retrospective, This contention . 
was repelled, Lord Watson holding: : 

“It may be true thatthe enactments are declara- | 
tory in form; but it does not necessarily follow | 
that they are, therefore, retrospective in their opera- © 
tion, and were meant to apply to acte which had 
been completed or to interests which had vested . 
before they became-law." 


-Tt manifestly shocks one’s sense of justice, 
as observed by Earle, O. J., in Midland’ 
Railway Co. v. Pye (3) at p. 191, that. 
an act legal at the time of doing it should 
be made unlawful by some new enagment - 
(cited by Lord Watson in the case already © 
réferred to). In two cases the ~Allahabad ; 
High Court . has held that s. 92 is re- 


(2) (1898) A O 469; 67 LIP O75; 78 L-T 508; 14 © 
T L R373. 3 
(3) (1861) 10 O B fN s)179 at p. 191; 30 L JO P3l4; ; 
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weospective: Totaram v, Ramlal (4) and 
Mira Singh v. Jai Singh (5). But the 
mitention of the learned Judges was not 


alled to the decisions of the House of. 
which are of. 


ards referred to above, 
verwhelming authority. Our view receives 
upport from three decisions of this Court, 
ichaiyappa Chetty v. Govindaraja Mudaly 
wm) and Kanjee and “Moolji Bros. v. 
_hunmugam Pillai (7) and the observations 
af Varadachariar, J. in Lakshmi Amma v. 
<ankara Narayana Menon (8}. We must 
herefore reject the contention that s. 92 
“8 retrospective. The question then arises, 
moder the law that prevailed prior to the 
«mendment, was partial subrogation per- 
—nissible? The judgments on this point 
ire Conflicting and even the dicta of several 
Mearned Judges are c ntradictory. It is 
necessary to enquire what the various 


igh Ccurts have held, as a decision of the- 


Tudicial Committee, Mali Reddi Ayya 
Weddi v. Gopalakrishnayya (9) has declared 
Who Jaw in unequivocal terms; vide Rama 

Iyer v. Bhagavathi Muthu Pillai (10). The 

facts of tbe Privy Council case were as 

follows: There were three mortgages: the 


wärst and the third being on the lands alone: 


«and the second on the ereps also. The 
mortgagor's lands were brought to sale in 
execution of a simple money decree and 
purchased by one Pingala subject to the 
mortgages. The second mortgagee having 
obtained judgment on his mortgage, obta‘n- 
ed orders for sale of the crops. Pingala 
or his representatives paid the second 
mortgagee sums of money and saved the 
crops from seizure. While this was going 
on, the third mortgagee sued to judgment 
upon his own mcrigage and caused the 


(4) 54 A 897; 139 Ind. Oas. 107;A I R 1932 All. 
Ase jose LJ 627; Ind. Rul. (1932) All. 524 


(5) IL R (1937) All 860; 171 Ind. Oas 153; A 
IR 1937 All. 588; (1937) AL J 840; 10 RA 223; 
2937 A L R 800(F B.) - 

(6) A IR 1931 Mad. 110; 130 Ind. Cas, 506; (1930) 
M W N 1190; 33 L W78 

(7) 53 M 169; 139 Ind. Cas. 870; A IR 1932 Mad. 
731; 63M L J 587; (1932)M W N 897; Ind. Rul. 
(1932) Mad. 805; 3t L W 626. 

(8) 59 M 359; 160 Ind. Oas. 137; A I R 1936 Mad. 
171; 70MLJ1; 8 RM607; (136) M W N 30;43 L 
W 23 (F B.) 

(9) 51% A 140; 79 Ind. Cas, 592; A IR 1924P O 


215; 26 Bom. L R201; 34 M LT 1;2 Pat. L R 99; 
100 &A LR 269; (1924) M W N 280; 390 L J 204; 
SOWAN 1025; L R 5 A (P 0) 49;1 OWN 27 


DH 
(10) 70M L J 506; 163 Ind. Oas.834; A IR 1936 
Mad. 473, (1938) M W N 374; 43 L W 478; 9RM 
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lands to be sold out freed from the morte: 
gages. After payment of the amount due 
to the first mortgagee, there remained in 
Court to the credit of the first morigagee’s 
action Rs. 1,327 odd. 


Tre question arose, who was entitled to 
this amount—Pingala or the thid mort- 
gagee? In other wcrds, could Pingala 
claim that he stood in the shces of ihe 
second mortgsegee, and use the morigage 
in the latter’s favour, as a shield against 
the claims of the third mortgagee? Their 
Lordships first point out tbat Pingala 
wouli be entitled to the amount under a 
specific order of the High Court; with: 
that part of the decision which lays down 
no principle, we are not concerned. Then 
their Lordships proceed to deal with the. 
general law on the question, prefacing their 
observations by the remark: “It is therefore 
necessary to investigate matters a little 
more closely. They treat it as settled law 
that where a purchaser from the owner 
pays off an earlier charge, part by part, 
he may treat himself as buying that charge 
pro tanto. There the point arose directly 
fur decision, were the sums paid by Pingala 
to be held purchase moneys or redemption 
moneys? To express the same idea differ- 
ently, wer. the same to be deemed as paid 
in reduction of the second mortgage, or, 
for purchase of that mortgage pro tanto? 
Tke ordin.ry rule is that a man having 
a right to actin either of two ways, shall 
be assumed to have acted according to his 
inter.st. Giving effect to this principle, - 
their Lordships held that Pingala must 
be assumed not to have extinguished the 
charge but to have keptit alive. On that 
reasoning theright claimed by Pingala to 
subrcgation was upheld. The idea of ‘pro 
tanto purchases’ is emphasized here and 
this decision must be regarded as having 
decided once for all the vexed question 
of partial subrogation. Sir Dinsha Mulla, 
referring to this case in his valuable 
treatise on the Transfer of Property Act, 
observes: “But in that case the whole of 
the mortgage debt was discharged by the 
purchaser.” But this is an accident, which 
does not in the slightest degree diminish 
the authority of the case, in view of te 

e 
may note in pasairg, taat even prior to this 
pronguncement of the Judicial Committee, 
the Madras High Court had allowed sub- 
rogation, when the charge on a distinct 
item of the property mortgaged. was, as in 
this case, completely discharged: Venkatara- 
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mana Reddi v. Rangiah Chetti,(11). This 
has been followed in some later decisions. 
The contention that partial subrogation 
ought not to be allowed therefore fails. 

‘For the plaintiff it is next contended that 
for the right of subrogation to accrue, there 
must be a payment in addition to the 
purchase money, not out of the purchase 
money. The law of subrogation for India 
is, as already observed, mainly a creation of 
the Judges. The Privy Council decisions 
that laid the foundation of this law lend 
no countenance to this tberry; on the con- 
trary, those decisions both in the letter 
and spirit seem to refute the view. Before 
Gokuldas Gopal Das v. Puran Mal Premsukh 
Das (12) the many times quoted, the law 
was uncertain in India as to the scope 
of this equitable doctrine. That decision 
refused to recognize the authority of Toul- 
min v. Steer (18) disapproved the Calcutta 
and the Bombay judgments based upon that 
ease and affirmed the Madras view taken in 
Ramu Naicken v. Subbaraya Mudalt (14). 
Their Lordships then go on to point out 
that in Toulmin v. Steer (18) the first mort- 
gage was paid off out of the purchase 
moner, but the very opposite was the fact 
in the case heforé them; on that gronnd the 
case could be distinguished from Toulmin 
v. Steer (13) but what follows clinches the 
matter: 


“Their Lordships do think it necessary to 
do this, as they are not prepared to extend this 


doctrine to India. 
“The matter does not stop there. In 


Dinobandu Shaw v. Jcgmoya Dasi '15) the 
facts were such as to afford scope for the 
application of this principle. There were 
two mortgages of 1c88 and 1890 effected bv 
the owner. On October 5, 1891, the prc- 
perty in question was attached and pending 
attachment the owner granted on Octo- 
ber 7, 1891, i. e. two days subsequent to the 
attachment, a mortgage to one Mustaphi 
to secure the payment of Rs, 40,000 advanc- 
ed by him. As a part of tbe arrangement 
between the owner and Mustaphi (to this 
the learned Judge draw pointad attention) 
the mortgages of 1883 and 1890 were, from 
and out of the amount borrowed, paid off. 
Mustaphi’s mortgage would, but for subrc- 
gation, rank after the attachment, but their 
Lordships held thatthe mortgages of 1888 
and 1890 were kept alive for the benefit 


11) A I R 1922 Mad. 249; 70 Ind. Oas. 212; 41 
L J 399; (1922) M W N 15. . 
(12) 100 1035; 11 I A 126 at p. 134; 4 Sar. 543 (P C.) 
(13) (1816) 3 Mer. 210; 17 R R 87. 
(14) 7 M H O R 229. 
(la) 290 154; . 29T A9; BOW N 209 (PO) 
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of Mustaphi, who could use them as a shiele 
against the claim arising under the attach 
ment. The next Privy Council case 
Mohamed Ibrahim v. Ambika Prasad Singh» 
(16) comes again within the range of the 
same principle. There, too, the facts gave 
scope for its application. The owner first 
effected in 1874 what was styled a zarpeshgi- 
lease to secure re-payment of Rs. 12,000. 
Then followed five successive mortgages, 
the last of which was effected on January 
7, 18&8. On February 17, of the same year, 
the owner granted to alady named Alfan 
a mortgage for Rs. 12,000, which sum was, 
by agreement with her, applied to paying 
off the amount due to zarpeshgidar. A suit 
was brought by the assignee of Alfan and 
the question arose whether they were 
entitled to priority over the five mortgages 
which were as shown above anterior to 
Alfan’s mortgage. Sir John Edge, deliver- 
ing the judgment of the Board, refers 
expressly to the fact that Rs. 12,000 
were lent and were borrowed for the 
specific purpose of paying off the; 
amount due under the zarpeshgi lease, and 
that the sum raised was in pursuance of dhe. 
understanding, applied in payment of that’ 
debt. Their Lordships held that the lease 
was not extinguished but keptalive for the 
benefit of Alfan. 


We have now gone to the fountainhead 
of authority to show that there is no warrant 
for the view so sirongly contended for 
before ue, that payment should always be 
in addition to the purchase money and 
never out of it. Not a single Madras case, - 
with the exception of a recent pronounce- 
ment to which we shall advert, has been 
cited in support of this doctrine; indeed 
this theory goes against the trend of the 
Madras decisions In Govindaswami Thevan 
v. Doraswami Pillai (17) there was a first 
mortgage in favour of C and a subsequent 
mortgage granted to the. plaintiff. The 
owner then sold the property to defendant 
No. 4, who undertook to pay off with the 
purchase money both C and the plaintiff. 
He kept his word as to C but failed to pay- 
off the plaintiff. The question arose whether 
as against the plaintiff he was entitled to 
subrogation. The answer was in the. 
negative. The learned Judges, Benson and 
Krishnaswami Aiyar, observe that it- 


(16) 39 TA 68; 14 Ind. Oas. 496; 36 O 527; 11 
ML T 265; (1912)MW N 367; 9 AL J 332; 14 
Bom. L R280;16 O W N 505; 150 LJ 411; 22M 
LJ 468(P C.) 

(17) 34 M 119; 6 Ind. Oas. 781;.20 M LJ 3&0; . 
(1910) M W N 390, : 
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was clear on the facts, that the 
meatention to keep alive the first mortgage 

B8 against the puisne encumbrancer could 

mot be presumed, asthe object of defendant 
Jo. 4's transaction was not to keep alive 

mis mortgage, but to discharge the plain- 

Waifs encumbrance as well. And then they 

mo on to add what for thc present purpose 
<s very important: 

“The rule as to subrogation only applies when the 
uurchaser has not covenanted to discharge the 
«revious encumbrance. In the present case both 

Bite previous mortgages were arranged to be discharg- 

d by the purchaser, not merely the first mortgage.” 

({n the passage abuve we have underlined 
here italicized) two important words). If 

—he rule contended for is right, the simple 
act that the mortgage was discharged from 

he purchase money would have been a 
sonclusive answer; but the judgment rests 

mpon the principle, that when the purchaser 
mgrees to discharge two earlier mortgages 
me cannot be permitted to say that 
me kept alive one of them, to use it as 
m protection against the other. This -was 
ollowed in Laksmi Achi v. Narayanaswami 
18), by Ramesam and Jackson, JJ. There 
gain the law is stated in terme, which 
«xclude the possibility of the rule now 
ontended for being right, The learned 
mudges observe : 
“Now it is clear that where the mortgagor sells his 
wroperty toa vendee requiring the vendee to pay 
ff two or three prior debts of the mortgagor and if 
= vendee pays off only one of them, he cannot 

aim priority in respect ofit over the others though 
1e may claim such priority in respect of other debts, 
Bho payment of which by him was not contem- 
lated.” 

Here is a clear statement that when pay- 
maent is made out of the purchase money, 

he right of priority accrues (that is not 
loubted), although (the doctrine resting 
ms it dzes on equity) not against the persons 
whose debt the purchaser, in breach of his 
mgreement, failed to discharge. In cases 
such as the above, the intention clearly is 
Khat the prior charges should be extin- 
guished, that is the very object of the sale; 
kt will not therefore be open to the pur- 
chaser to say that he kept alive for his 
benefit one mortgage as against the other. 
It is unnecessary to refer to the numerous 
cases where the proposition, as we propose 
to ‘decide, has been tacitly assumed. In 
some cases a different view has been ex- 
‘pressed and two of them have been parli- 
ecularly relied on for the plaintiff. In 
Lakshmi Amma-v. Sankara Narayana 
Menon (8) the facts are similar to those in 

(18) 53 M 188; 124 Ind, Cas. 497; AIR 1930 Mad. 

He 57 M LJ 746; 30 L W 389; Ind. Rul. (1920) Mad. 
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Govindaswami Thevan v. Dofaswami Pillai 
(17) already referred to. Before the mort- 
gage in favour of the appellant, there were 
three prior mortgages which he agreed to 
ray off, from and out of Rs. 8,000 the 
advance’he was to make. He paid off the 
first two mortgages but failed to pay off 
the third mortgage. It was held that he 
had no priority as against the third mort- 
gagee. It is upon the observation made 
in this case that the plaintiff's Counsel 
relies. Were this a decision on the point 
now raised, it would be binding upon us, 
and there would be an end to the matter, 
whether we were disposed to agree with it 
or not. The case was considered from two 
different stand-points. First, what would 
be the effect if s. 92 applied? With that 
aspect we are not here concerned, as the 
present case, as already observed, is 
governed by the law as it stood before the 
amendment. Secondly, would the appel- 
lant’s contenticn prevail under the law as 
unaffected by 8.92? The learned Judges 
held, following Covindaswami Thevan v. 
Doraswami Pillai (17) and Laksmi Achi v. 
Narayanaswami (1), referred to above, that 
he had no right of subrogation. It there- 
fore follows that such observations as occur 
in this judgment, as to the state of ihe 
law previous to the amendment, on the 
question now raised, are obiter. We must 
say we find it difficult to follow the dis- 
tinction adverted to, between a person with 
a pre-existing right and a person acquiring 
aright by reason of the advance he makes, 
Not the slightest support is to be found for 
this supposed distinction in any of the 
rulings of the Judicial Committee ; on the 
contrary, as already shown, it finds no. 
countenance in them. 

The other case that has been strongly 
relied on is Hira Singh v. Jat Singh (5). 
There are very strong observations in that 
case which suppcrt the plaintiff's conten- 
tion; but with very great deference we 
are unable tp follow it. The theory of 
contractual liability there developed is alien 
to the doctrine of subrogation as propound- 
ed in the Privy Council decisions. As 
pointed out in Dinobandu Shaw v. Jogmoya 
Dasi (15) (already cited), when the person 
discharging a prior mortgage is one per- 
sonally liable to pay it, as where the 
payment is made by the mortgagor him- 
self, vide Gokuldas Gopal Das v. Puran Mal 
Premsukh Das (12), at p. 134, no question 
of subrogation arises; in all other cases, 
the matter is one of intention, the rule 
being that when there is no express evie 
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- dence, such intention should be ascribed 
.to the person paying, as would show 
that he acted according to his interest. If 
a person buys for Rs. 10,000 properties 
subject to mortgages in favour of A and B, 
agreeing to pay out of the consideration 
Rs. 6,000 to A and Rs. 4,000 to B, it stands 
toreason, that if he pys off A alone, he 
cannot have priority against B, for the very 
essence of the transacticn is, that he makes 
himself liable to pay off both A and B, and 
by failing to pay off B, he cannot be per- 
mitted to make an illegal profit of Rs. 4,000. 
That is the ratio of Govindaswami Theran Vv. 
Doraswami Pillai (17) and Laksmi Achi v. 
Narayanaswami (18) already referred to. 
Their Lordships of the Privy Council in 
Mali Reddi Ayya Reddi v, Gopala- 
krishnayya (9), after declaring that it is 
settled law that the purchaser may be paying 
of an earlier charge, treat himself as 
başing it and stand in the same position 
as his vendor, go on to add the following 
limitation, which gives effect to the principle 
above-mentioned : 

“This rule would not apply if the owner of the 
property (by which expression is meant the pur- 
chaser) had convenanted to pay the later mortgage- 
debt.” 
` (The words within brackets are ours). 

One word more. There has been a good 
deal of debate as to the effect of Jag Mohan 
Das v. Jugal Kishore (19), (a decision on 
appeal from the Oudh Ohief Court). This 
was relied on by the Judges in the Full 
Bench decision of the Allahabad Oourt, 
Hira Singh v. Jai Singh (5) and also by 
Venkataramana Rao, J. in the Madras Fall 
Bench case already referred to: Lakshmi 
Amma v. Sankara Narayana Menon (8). 
The supposed importance of this decision 
lies in the fact that it was approved by 
the Privy Oouncil. Bat that tribunal did 
no more than dismiss the appeal summarily, 
adding, however, the remark that as to “all 
the points urged before the Board their 
Lordships agreed completely with the judg- 
ment of the Court of Oudh.”, What were 
the points urged before the Board? On 
this, no light is thrown. Apart from 
this there are only two or three sentences 
(somewhat cryptic) in the judgment of the 
learned Oudh Judges which beag on this 
question, and it is impossible, having 
regard to the trend of the authority. to which 
we have referred, to put upon them the 
construction contended for on behalf of the 
plaintiff. We are not prepared to hold that 

(19) A I R1932PO 99; 137 Ind, Oas. 475; 54 0 
LJ 407; 360 WN 4; Ind, Rul, (1932) P O 188; 36 
L W 85 (P 0.) . 
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the Privy Oouficil intended to sweep awa 
the principle, which the decisions of the 
tribunal had previously established. 
may not be without interest to re-call in thi 
connection the pregnant words (the case 
being one of subrogation) quoted b 
Holloway, Ag. C. J. and Kinodersley, J.: 
“The law does not exist for the sake of formalism 
on the contrary, formalism is to subserve leg» 
interests : Ramu Naicken v. Subbaraya Mudali (14 
ae by the Privy Oouncil in Gokuldas’s cav 


Incidentally, we may remark that th 
learned Judges in this case advert to th 
fact that 

“the subsequent mortgagee gets all to which he i> 


entitled when he is allowed to redeem the prio 
mortgages (p. 232*),” 


which shows that the doctrine they wer. 
giving effect to dealt *‘fairly with the right 
of the parties” (page 2315). To constru 
els. (i) and (iti) of the new s. 92 is nom 
within our purview. It is not therefor 
for us to say ‘whether the construction 
adopted in Lakshmi Amma v. Sankar 
Narayana Menon (8), is right or not, what 
ever may be our own view on the matter 
Lasily remains the question, what is thm 
extent of defendant No. 5’s right? Althoug™ 
he made a payment of Rs. 7,040 his priorite 
does not extend to any sum in excess o 
Ks. 6,000, the amount which he undertool 
to pay, it being admitted that he got posses 
sion on the very date of his sale (May 24 
1925). Nor is there force in the plaintiff’ 
contention, that from Rs. 7,000 should be 
deducted interestat 12 percent. per annun 
for the period between the sale and the 
payments, and that in respect of the balance 
only defendant No. 5 is entitled to priority 
In pursuance of the decree of the lowem 
Court. the suit item has been already solc 
and the plaiatiff has become the purchaser. 
In view of our finding, the property shoulda 
be re-Sold and from, the proceeds of sale 
defendant No. 4 should be paid out Ra. 6,00( 
along with interest thereon at 6 per cent. 
Per annum commencing from May 22, 1938. 
and the balance, if any, should go to the 
plaintiff. The properiy shall not be soldi 
for three months from to-day, 4, e., tilM 
May 22, 1938,.as the plaintiff undertakes to: 
pay tha amount before that date. Them 
remains the question of costs. The lower. 
Uourt’s order against defendant No. 5 as to 
costs is vacated. The plaintiff will not be 
liable to refund Rs. 250 directed to be paid 
to him by defendant No. 5 under order, dated 
February 15, 193/, The plaintiff will pay 
defendant No. 5's costs which are hereby 
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BBixed at the consolidated sum of Rs. 400 ; 

his amount represents the costs incurred 

the lower Oourt in connection with the 
Ending inquiry and in this Court. 


N-D. Order accordingly. 
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Registration Act (XVI of 1908), ss. 77, 25— Registrar 
murefusing to condone delay under s. 25—Sub-Registrar 
assing order refusing registration—No appeal to 

Regtstrar-—Suit under 3.77, if maintainable. 
Section 76, Registration Act, makes a clear distinc- 
jon between (a) refusing to register a document and 
(b) refusing to direct registration of a document. 
‘Clause (a) would thus apply when a document is 
resented directly to a Registrar for registration as 
Fess be done under s. 30 ors, 40 of the Act. But, if 
he Registrar condones delay, then in the words of 
. 25 “he may direct that such document be accepted 
or registration.” It follows that a Registrar who 
refuses to condone delay is refusing to direct regis- 
Mtration of a document and that his action cannot be 

brought under cl. (a). 

Hence where upon the refusal of the Registrar to 
condone delay under s. 25, the Sub-Registrar makes 
an order refusing registration, a suit under s, 77 does 
not lie if no appeal is made to the Registrar against 
the order ofthe Sub-Registrar. Gangava v. Sayava 

ml) and Fattechand Anandram v. Umaji (2), relied 


on, 5 
F. A. from the decision of the First 
Class Sub-Judge at Ahmednagar, in Special 
0. 8. No. 6 of 1937. -> 
: Mr. J.G. Rele, for the Appellants. | 
Messrs. V. G. Dalvi and Ramnath Shivial, 
for Respondent No. 1.. ‘ | 
- Norman, J.—This is a defendant's appeal 
arising out of a suit filed under e, 77, Regis: 
tration Act. The plaintiff's case was that 
defendants Nos. 1 and 2 with defendant 
No.3 as surety had executed a mortgage 
in his favour and then by various devices, 
including a post-dated cheque which was 
later dishonoured, prevented the plaintiff 
from presenting the mortgage for registra- 
tion until the four months allowed by 
law had expired. It was therefore neces- 
sary to get the delay condoned by the 
Registrar under s. 25 of the Act, and an 
application was lodged with the Sube 
Registrar as provided by sub-s, (2). The 
Registrar, however, refused to condone the 
delay and the Sub-Registrar made an order, 
“Registration refused.” Plaintiff then filed 
4 2 
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the present suit. The trial Judge decreed 
the suit. 

On appeal by defendants Nos. 1 and 2, 
it is argued that no suit lay under 8. 77 
because ` no appeal was made to the 
Registrar against the order of the Sub- 
Registrar refusing registration. Section 77 
begins as follows: “Where the Registrar 
refuses to order the document to be 
registered, under 8. 72 or s. 76, any person, 
etc. Now s. 72 deals with the orders of 
a Registrar on appeal from a Sub-Registrar. 
That section is, therefore, not relevant. 
Secti.n 76 lays down that Registrar refus- 
ing (a) to register a document (subject to 
an exception not here material‘; (b) to 
direct registration of a document under 
s. 72 or s. 75 shall make an order of refusal, 
etc. As I have already pointed out, s. 72 
is not relevant in the present case and it 
is not contended that s.75 has any relevancy: 
Tt therefore follows that unless there has 
been a refusal by the Registrar to register 
the mortgage within the meaning of s. 76 
(1) (a), the present suit will not lie. 

Now the actual order refusing registration 
was made by the Sub Registrar. But it is 
argued that as the Sub-Registrar has under 
s. 25 no power toc.ndene delay, and must 
refer the appiication to the Registrar, the 
Sub-Regisirar’s order refusing registration 
was really the order of the Registrar who 
refused to condone delay and not of the Bub- 
Registrar, who, for purposes of this section, 
functions merely in a ministerial capacity. 
If, however, one compares the wording o 
s. 25 with thé wording of s. 76, I think 
this argament fails. Section 76 makes a 
clear distinction between (a) refusing to 
register a document, and (b) refusing to” 
direct registration of a document. Clause 
(a) would thus apply when a document is, 
presented directly to a Registrar for regis- 
tration as may be done under 8. 30 ors. 40. 
of the Act. But, if the Registrar condones 
delay, then in the words of s. 25 “the may 
direct that such document be accepted for 
registration.” It follows that a Registrar 
who refuses to condone delay is refusing to 
direct registration of a document and that 
his action cannot be brought under cl. (a). 
It may not seem very reasonable that a 
party should be forced to appeal to the 
Registrar against an order whichis passed 
under his direction before he can fils a suit, 
but the wording of the Act shuts out any’ 
other construction. Possibly the Legis- 
lature thought that the Registrar should be 
given an opportunity to re-consider a refusal 
made without hearing -the party and before 


` Farther this view is in accordance with 
authority. In Gangava v. Sayava (1), the 
facts were exactly similar and it was held 
that no suit lay. The learned’ Judges 
there drew a distinction between refusing 
to register and refusing to accept for 
tegistration, That distinction has not been 
approved in certain subsequent Bombay 
rulings and we do not rely upon it. None- 
theless the case is an authority for what 
it decides and it has never been overruled. 
Fattechand Anandram v. Umaji (2), was 
a case under s. 34, Registration Act. 
But that section is so near. in terms to 
s. 25, that the decision is relevant. There- 
after the Registrar had refused to condone 
delay and the Sub-Registrar had in con- 
sequence refused to register, an application 
was made to the Registrar to alter his 
decision. The learned Judges treated this 
as an appeal to the Registrar and held 
that a suit to compel registration lay. 
Clearly unless they had accepted the 
correctness of the decisicn in Gangara v, 
Sayava (1), it would have been unnecessary 
to consider whether the application to the 
Registrar did in fact amount to an appeal. 
In Maneklal v. Kasturbhat Manibhai (8), 
there was a regular appeal to the Registrar, 
and though with all due respect I find some 
parts of this judgment difficult to follow, I 
think it is clear that the fact that an appeal 
was preferred was a fact relevant to the 
decision. In Gangadara v. Sambasiva (4), 
there was also an appeal to the Registrar. 

` In Manikka Mudaliar v. Md. Ziavuddin 
Saheb (5), relied on by Mr. Dalvi forthe 


respondents, the facts were peculiar. That - 


was also a case under s. 34, but the Regis- 
trar who refused to condone the delay him- 
self passed an order, “Registration refused,” 
instead cf merely informing the Sub-Regis- 
trar that the delay could not be excused 
and .leaving him to pass the actual order 
refusing registration. In the gourse of the 
judgment the learned Judges cited Fatte- 
chand Anandram v. Umaji (2), with 
approval. | 
“For these reasons we think that the 
present suit does not fall within the 


(1) 21 B 699. 
, (2) 47 B 290; 72 Ind. Oas. 118; A I R 1923 Bom. 187; 
25 Bom. L R 45. . 


. (8) 53 B 644; 119 Ind, Cas, 651; A IR 1929 Bom. 365; 
31 Bom. LR 676; Ind. Rul. (1929) Bom. 523, 

(4) 40 M 759; 40 Ind. Oas. 192; A I R 1918 Mad. 1082; 
383M LJ 51 (8 B). 
63 (5) 48M LJ 221; 86 Ind. Oas, 797; AI R 1925 Mad. 
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compass of s. 77. The appeal must b 
allowed and the plaintiff's suit dismissed 
Looking, however, to the conduct’ of thi” 
defendants, we direct that all parties bea 
their own costs both in this Court - anc 
in the trial Ocurt. As the appeal succeed 
it is unnecessary to make any orders or 
the cross-objections which dealt with a poin» 
of costs only. 


D. Appeal allowed. 


MADRAS HIGH COURT 
Second Appeal No. 602 of 193! 
September 19, 1938 
Wapswcrrg, J. 
Sri Maharani ADILAKSHMI DEVAMMA, 
GARU —APPELLANT 
versus ; 
Rao KUMARA RAYA APPA RAO GARU ` 
— RESPONDENT ` 

Res judicata—Suit for recovery of rent—No reni 
paid within living memory, although land was» 
recorded as rent paying—Similar claim for rent 
previously made in 1903 and occupants’ contention 
that it was rent-free upheld—Decision held operateom 
as res judicata—Judgment held starting point of 
adverse possession in favour of defendant—Madra» 
Estates Land Act (I of 1908), s. 26 (3)—Whether 
applies to land held free of rent. 

The plaintiff purchased a eamindart in Court 

auction andhe filed a suit to recover rent from 
the defendants on the suitland which admittedly 
had never paid any rent within living memory, 
though it was shown in the zamindari records as 
a lund’ in respect of which a rate of rent had been 
fixed. In 1903 when the Court of Wards was in 
charge of the estate, a similar claim was put 
forward to levy rent on this same land and the 
then occupant of the land contended that the land 
had been granted rent-free, This contention was 
upheld: 
- Held, that the decision operated as res judicgta, 
Moreover, quite apart from res judicata, this judg- 
ment was certainly the starting point for adverse 
possession in favour of the defendant and the defend- 
ant must be deemed to have held the land rent-free 
for a sufficient period to establish his rent-free 
tenure by adverse possession. Palaniappa Mudalia* 
y. Abdul Subhan Sahib (1), referred to. x 

Obiter.—It is doubtful whether s. 26, sub-s. 3, 
Madras Estates Land Act, has any application to 
lands held free of rent, When there is no rent-at all, it 
cannot be held that the land has been granted on a rate 
of rent lower than the lawful rate payable. 
Moreover, when land is held free of rent it is very 
difficult tosee how the person who holds phat lend 
hina be a ratyat within the definition ins. 3 

5). oe 

S. A. against the decree of the District 
Court, Chittoor, in A. S. No. 97 of 1933. 


Messrs. B. C. Seshachala Iyer and P. 
Srikanta, for the Appellant. 
_ Mr. P. V. Rajamannar, for, the Respond- 
ent. f 
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Judgment. — The plaintiff who is the 
=mppeliant in this appeal purchased a 
‘amindar? in Court auction and he filed a 
mit to recover rent from the defendant on 
he suit land which admittedly has never 
gapaid any rent within living memory, 
shough it is showh in the zamindari re- 
zords as a land in respect of which a rate 
-of rent has been fixed. It would appear 
«hat the defendant belcngs to the family 
of a former zamindar and it is conjectured 
BM&hat his immunity from rent is due to this 
fact. It 1903 when the Court of Wards 
was in charge of the estate, a similar claim 
was put forward to levy rent on this same 
land and the then occupant of the land 
contended that the land had. been granted 
rent-free. This contention was upheld and 
there is a specific finding that the lands 
are rent-free lands, It appears to me that 
this decision bars the present suit. 

“Ib the first place I am of opinion that it 
operates as res judicata, for, if there was 
a pre existing rent-paying relationship to 
which the landholder had a right to revert, 
the existence of that relationship could 
have been put forward as a ground for 
reverting to the previous rates of rent 
under the Rent Recovery Act which pre- 
vailed at tre time of the 1903 suit (vide 
8, 11, sub-s. 4) just as under s. 26, Estates 
Land Act, which substantially reenacts 
the same provision. Moveover, quite apart 
from res judicata, this judgment is certainly 
the starting point for adverse possession 
in favour of the defendant. From the 
date of this judgment it must be recognized 
that the defendant wasclaiming successfully 
to hold this land free of all liability to rent 
present or future; and in my opinion even 
if the judgment did not operate us res 
judicata from the date of the: judgment, 
the defendant must be deemed to have 
held the land rent-freə for a sufficient 
period to establish his rent-free tenure 
by adverse possession. Furthermore, I am 
extremely doubtful whether s. 26, sub-s. 3, 
Madras Estates Land Act, has -any applica- 
tion to lands held free of rent. When 
there is no rent at all, it cannot, to my mind, 
be held that the iand has been granted on 
arate of rent lower than the lawful rate 
payable. Moreover, when land is held 
‘free of rent, it is very difficult to see how 
the person who holds that land could be 
a raiyat within the definition in a, 3 (15) 
which defines a raiyat as a person who 
holds for the purpose of agricultural raiyati 
land in an estate on condition of paying 
to the-landholder the rent which is legally 


182-119 & 120 
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due upon it. This case is almost precisely 
similar to that with which I had to deal 
in Second Appeal No. 518 of 1936 Palani- 
appa Mudaliar v. Abdul Subhan Sahib (1) 
in which Icame to a similar conclusion. 
The appeal is dismissed with costs. Leave 
to appeal is refused. 
N.-D. Appzal- dismissed. 


(1) 180 Ind. Oas. 735; AIR 1939 Mad. 92; 48 L W 
Se (1938) M W N 1005; (1938) 2 M L J 977; 1LRM 
47. 
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MADRAS HIGH COURT 
Appeal No. 214 of 1933 
January 31, 1938 
VaRADACHARIAR AND PANDRANG Row, JJ. 
E. N. A, S. NARAYANA IYER— 
APPEELANT 
versus 
MOORTHI KENDAN AND OTABRS— 
RESPONDENTS 

Presidency Towns Insolvency Act (III of 1909), 
8. 17—Notice of application for leave granted to 
Oficial Assignee only—Leave granted, tf can be 
construed as to authorize suit against insolvent— 
Distinction between suit relating to property of insol- 
vent and suit against person of tnsolvent—Leave 
—Malabar Law—Nambudries—Rule of Hindu Law 
as to pious obligation, if applies to Nambudrtes. 

Where notice of application for leave is granted 
only to the Official Assignee and the insolvent is 
not either made a party thereto or served with 
notice thereof, is cannot be said that he has no 
interest to safeguard or that the appearance of the 
Official Assignee is sufficient to enable the Court to 
deal with the considerations spplicable to the 
insolvent personally as well as with the application 
as against the Official Assignee. The leave granted 
against the Official Assignee cannot, therefore; be 
sọ construed as'to authorize a suit against the 
insolvent, 

Itis not intended that except with the leave 
of the Oourt the insolvent should be sued in a 
Oourt of law in respect of a claim provable in 
insolvency. The latter portion of s. 17, Presidency 
Towns insolvency Act, relating to “suits and pro- 
ceedings’, is quite general; and having regard to 
the principle underlying that section, there is no 
justification for drawing a distinction between‘suits 
relating to the property of the insolvent and suits 
against the person of the insolvent provided of 
course the suit or proceedings relate to any claim 
provable in insolvency, aswara Iyer v. Govinda- 
rajulu Naidu (6) and Alameiu Ammal v. Venkata- 
rama Iyer (7), relied on. 

The rule of the Hindu Law as tothe pious 
obligation of the descendants to pay their ancestor's 
debt is notapplicable to Nambudries. Nslakandan 
v. Madi&iva (2), Govinda v. Krishnan (3), and 
Kunhekuitt Ammar v. Mallapratkh (4), followed, 
Vishnu Nambudri v. Akkamma (i), explaimed. 

A. against the decree of the Sub-Judge, 
Ottappalam, in O. 3. No. 1 of 1930. 

Messrs. K. S. Krishnaswamy Ayyangar, 
Government Pleader and C. V. Mahadeva 


Ayyar, for the Appellant. 
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- Messrs. P.G. Krishna Ayyar, K. Kutti- 
krishna Menon and S. Venkatachala Sastry, 
for the Respondents. 

Varadachariar, J.—This appeal arises 
out ofa suit for recovery of money due 
tandér a premissory nole (Ex. A) dated 
November 18, 1926, executed by defendanis 
Ncs. 1 and2. As defendant had been ad- 
judicated an insolvent, the Official Assignee 
in whom the estate of defendant No. 2 had 
vested was impleaded as defendant No. 3. 
Defendants Noe. 4 and 5 arethe grandsons 
of defendant No. 1 by a pre-deveased son of 
his. Defendant No. 2 is the younger son of 
defendant No. 1. The plaint prayed for a 
personal decree against defendants Nos. 1 
and 2, for a decree directing recovery of 
the amount from the properties of the 
Mana to which the parties belong and 
also for recovery of the amount from the 
estate of defendant No. Zin the hands of 
defendant No. 3, As defendant No. 1 died 
pending the suit, the lower Court gave a 
decree against the assets of defendant No, 
land against the assets of defendant No. 2 
in the hands of defendant No. 3 but it 
dismissed the suit so far as it sought a 
personal decree against defendant No, 2 
and also to the extent ofthe prayer against 
the’ properties of the Mana, Plaintif has 
filed. this appeal claiming the two reliefs 
refused to him by the lower Court, 


. The learned Counsel for the appellant 
did not press the contention that a - debt 
sought to be recovered was binding upon 
the Mana, it being clear from the evi- 
dence discussed in the judgment of the lower 
Court that that claim could not be sub- 
_ stantiated. He, hcwever, contended that as 

the illom consisted only of the grandfather, 
his son and his grandsons and there were 
‘bo collaterals, trere was no reason why the 
illom properties should not be made liable 
for defendant No, l's debt by the applica- 
tion of the Hindu Law doctrine of the pious 
obligation of the son and the grandson to 
pay the father’s and the srandfather’s 
‘debt. He relied inthis connection upon 
the statement of the lawin Vishnu Nambu- 
dri v, Akkamma (|) to the eflect that 
Nambudries are cruinarily governed by 
the Hindu Law except to the extent to 
‘which that law has been moditied by custom, 
and Le contended that the defendants have 
not pleaded orproved any custom in this 
case excluding the application of the rule 
of pious obligation to pay the debts of 
the ancestor. In view of the state of the 


(1) 34 M 496; 6 Ind, Cas. 583; 20M LJ 938, 
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authcrities of this Court on this point, we 
do not think that the general observation 
in Vishnu Nambudri v. Akkamma (1) 
could reasonably be interpreted in the 
manner in which the learned Counsel for 
the appellant seeks to use them. As early 
asin Nilakandan v, Madhava (2) it was 
laid down thatthe rule of the Hindu Law 
as tothe pious obligation of the descen- 
dants to pay their ancestor's debt is not 
applicable to Nambudries. ‘Ihe learned 
Advocate for. the appellant invited our 
attention to the comments on this case in 
Moore's Malabar Law and by the late 
Mr. Sundara Iyer, J.in an article in 12 
M. L.J. Even - assuming that tbere was 
no necessity to decide that point in 
Nilakandan v. Madhara (2), it cannot be 
denied that that view has been adopted 
and justified by later decisions of this Court 
—see Govinda V. Krishnan (3; and Kunha- 
kutti Ammah v. Mallaprath (4) We 
see no reason to differ from the view taken 
in these cases. We must accordingly hold 
that the lower Court was right in declining 
io grant adecree against the properties 
of the Mana. 

As regards ihe claim for a personal 
decree against defendant No. 2, the learned 
Counsel for the appellant raised two con- 
tentions. He first urged that under the 
terms of s.17, Piesidency Towns Insolvency 
Act, no leave of the Court was necessary 
for commencing a suit toenforce a per- 
sonal remedy against an insolvent and that 
the section only applied to proceedings 
against the property of the insolvent, 
Alternatively, he contended thai the leave 
which has in fact been obtained from the 
Insolvency Court, must be construed so as 
to authorize asuitnot merely against ihe 
Official Assignee, but also against the 
insolvent. The second contention seems 
to us untenable in view of the terms of the 
application andthe order thereon. Notice 
of that application was granted only to 
the Official Assignee and ihe insolvent was 
not either made a pariy thereto or served 
with sotice thereof. lt cannot be said 
that he had no interest to safeguard or that 
the appearance of the Official Assignee was 
sufficient to enable the Court to deal with 
the considerations applicable to th® insol- 
vent persunally as well as with the applica-. 
tion as against the Official Assignee. We 
are, therefore, unable to constiue the order 


(2) 10 M 9. 

(3) 15 M 333, 

(4) 88M 527; 22 Ind, Cas. 546; AIR 1915 Mad 
696; 15M L T201; (1914) M W N 149. 
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«ranting leave in the manner that the 
MEP Pellant contends for. P 
As regards the appellant's construction 
f s. 17, Presidency Towns Insolvency 
muct, there isno doubt the distinction that 
4e points out between the language employ- 
d in the corresponding sections of the 
‘nglish Bankruptcy Act and the Provin- 
“ial Insolvency Act of 1907 on the one hand 
and s. 17, Presidency Towns Insolvency 
mct, on the other so faras the first position 
elating to remedy is concerned, namely, 
hat the former refer to remedy against 
he property or person cf the debtor, where- 
«s 8.17, Presidency Towns Insolvency Act 
mcefers only to remedies against the property. 
Inthe question whether a remedy against 
the person of the insolvent can be sought 
‘without the leave cf the Court, appellant's 
MMearned Counsel relied upon the observa- 
«ions of the Rangoon High Court in 
P. M. Hamid v. Mohommad Sheriff (5). But 
mhe latter portion of e. 17 relating to ‘suits 
«and proceedings”, in quite general; and 
having regard to the principle underlying 
that section, we see not justification for 
drawing a distinction between suits relat- 
ing tothe property of the insolvent and 
suits against the person of the insolvent 
provided of course the suit or proceedings 
relate to any claim provable in insolvency. 
The reasoning in Eswara Iyer v. Govinda- 
rajula Naidu (6) and Alamelu Ammal v. 
Venkatarama Iyer (7) seems to us to justify 
the view that except with the leave of 
Court it was not intended that the insol- 
vent should be sued in a Oourt of law in 
respect of aclaim provable in insolvency. 
The appeal accordingly failaand is dis- 
missed with costs—one set of costs to be 
equally divided between respondent No.1 
on the one hand and respondents Nos, 3 
and 4 on the other, 


W.B, Appeal dismissed. 


(5) 13 R 623; 159 Ind. Cas. 936; A IR 1935 Rang. 
415; 8 R Rang. 290, - 


3 39 M 689; 31 Ind. Cas, 192; AIR 1916 Mad, 


M 50 M977; 105 Ind. Cas. 165; AIR 1927 Mad. 
919; 53M L J 422; 39ML T 405; (1927) M W N 
593; 26 L W 305. 
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ALLAHABAD HIGH COURT 
Second Appeal No. 30 of 1937 
January 31, 1939 
i MULLA, J. 
. Musammat LILAWATI—Puronaser — 
: APPELLANT 
versus 


B. MOTI RAM, Orvrotan REOBIVER 
AND ANOTHER— RESPONDENTS 

Provincial Insolvency Act (V of 1920), as. 4,- 53, 
54—Powers under s. 4, tf limited by ss. 53 and 54— 
Transfer not falling under ss. 53 and 54—Official 
Receiver, if can challenge tt—Whether can move 
Insolvency Court to have title of insolvent declared 
—No specific allegation that sale was benami on 
behalf of insolvent—Court, if can set aside such sale 
on being challenged by Official Receiver. 

An Official Receiver can challenge a sale or 
transfer even if it does not fall within the pur- 
view either of s. 53 or s, 54, Provincial Insolvency 
Act. If the Official Receiver claims that the 
property which is the subject of a sale or transfer 
is still the property ofthe insolvent inthe eye of 
the law in spite of those transactions, there is 
nothing to prevent him from moving the Insolvency 
Oourt under s. 4, of the Act, to havethe rights of the 
insolvent declared in the property which is the sub- 
ject of sale or transfer and the Insolvency Court has 
the same power in dealing with that question as 
any other Civil Court has. The powers of the Insol- 
vency Court under s. 4, are not limited by ss. 53 
and 54 of the Act. The Insolvency Court has the 
widest powers conferred upon it by s. 4, to deal 
with any question of title or priority or of any 
nature whatsoever which might arise for considera- 
tion in the case. The provisions contained in 
ss. 53 and 54 on the one hand and thosein s. 4 
on the other are not mutually exclusive. Questions 
arising under ss. 53 and 54 of the Act might as well 
fall within the ambit of -s. 4. Anwar Khan v, 
Mohammad Khan (1) and Amir Ahmad v. Syed 
Hassan (2), relied on. [p. 949, col. 2.] 

Section 4, confers the widest powers on an Insol- 
vency Court and there can be no justification for 
holding that it cannot seb aside a sale which is 
challenged by the Official Receiver unless it is 
specifically alleged that the sale was benamé on behalf 
of the insolvent. |p. 918, col. 2.) 


S. A. from the order of the District 
Judge, Saharanpur, dated September 18, 
1937, 

Mr. Muhammad Ahmad Kazmi, for the 
Appellant. 

air. G. S. Pathak, for the Respondents. 


dJudgment.—This is second appeal from 
an oraer of remand passed by the learned 
District Judge of Saharanpur in an insole 
vency case. It arises in the following 
circumstances: The dispute in this case 
relates to a house waich was originally owned 
py two brothers Moti Ram and Atma 
Ram. Moti Ram was adjudged an 
insolvent on May 1, 1936. It appears 
that he had executed a promissory note 
in favour of one Lala Rup Chand on 
April 4,1930. Lala Rup Ohband brought 
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a suit on the basis, of that promissory 
note and obtained a decree which was 
put into execution in due course with the 
result that the half. shure of Moti Ram 
in the house in dispute was put to sale 
and purchased by Lala Rup Chand him- 
self on November 4,1932. On November 28, 
1932, Lala Rup Chand transferred all his 
rights and interests which he had thus 
acquired to the present appellant Musum- 
mat Lilawati. It appears that the present 
appellant started another litigation against 
the insolvent Moti Ram and his brother 
Atma Ram which ended in a decree in 
her favour and she attached Atma Ram's 
shure in the house in dispute on March 6, 
1984, and purchased it herself. The appel- 
lant thus claims to be the owner of the 
whole house in dispute. On July 30, 1936, — 
the Official Receiver appointed by the 
Court in respect of the estate of Moti Ram, 
insolvent, made an application under s. 4, 
Provincial Insolvency Ast, praying for a 
declaration that the house in dispute was 
really the property of the insolvent in 
spite of tbe transfers referred to above 
and did not belong to the appellant. 
This application obviously raised a ques- 
tion of title which had to be decided by 
the Insolvency Gourt under s. 4, Provincial — 
Insolvency Act. The matter came up before 
the Second Civil Judge of Saharanpur in 
the exercise of insolvency jurisdiction and 
he dismiesed the Official Receiver’s applica» - 
ticn summarily ona ground which itis not 
easy tò undérstund from the order passed 
by him. I would therefore state the ground 
in his own words as follows: é 

“Under s. 4, Provincial Insolvency Act, this Court 
can make an enquiry with a viewto find out what 
are the assets of ‘the insolvent, In this case the - 
Official Receiver clearly admits in his application 
that Rup Ohand, and, ufterhim, Musammat Lilawati 
are the purchasers of the property. It is not alleged 
that the sale in favour of any one of them was 
benamt on behalf of the debtor. The sale beings 
admitted the Court cannot, in preceeding ander 
B. 4, ignore or set-aside. Forsetting aside transfers 
which are fraudulent, the Official Receiver has to 
come under es. £3 and 54, Provincial Insolvency Act, 
and this application is not maintainablg,” 


Two points apparently arise from this 
order of the learned Civil Judge, firatly that 
he was of the opinion that an Insolvency 
Court exercising its powers under s. 4, Pro- 
vincial Insolvency Act, can never set aside 
a sale unless it is alleged that the sale was 
benami on behalf of tne insolvent, and 
secondly, thatthe Official Receiver in this 
case should have made an applieation under 
Bs. 53 and 54 of the Act and not under 8. 4. 
On both these points the learned Oivil Judge 
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was, in my opinion, wholly wrong. Section 

4, Provincial Insolvency Act, confers the 

widest powers on an Insolvency Court and 

there can be nO “justification for holding 

that it cannoti*’sét aside a sale which is 

challenged by the Official Receiver unless 

it is specifically alleged that the sale was 

benami on behalf of the insolvent. As 

regards the other point, it is enough to 

say that the Official Receiver was not putting 

forward the case that the transfers which 

he challenged and by which the house in 

dispute had passed to the appellant were 

voluntary transfers made by the insolvent 

within two years of the date of the petition 

in the insolvency or that they involved a 

fraudulent preference of one creditor over 

the others. It was not therefore incumbent 

upon the Official Receiver to make an appli- 

cation either under s. 53 or s. 54, trovincial 

Insolvency Act. There is no warrant for 

the proposition which seems to be implied 

in the order passed by the learned Civil 

Judge that an Official Receiver cannot chal- 

lenge a sale or transfer unless it happens to 

fall within the purview either of s. 53 ors. 54, 

Provincial Insolvency Act. If the Official - 
Receiver claims:‘that the property which | 
is the subject of a sale or transfer is 

still the property of the insolvent in the 

eye of the iaw in spite of those transactions, 

there is nothing to prevent him from moving 

the Insolvency Court under s. 4, Provincial 

Insolvency Act, to have the rights of the’ 
insolvent declared in the property which is 

the subject of saie or transfer and the Insol- 

vency Wourt has the same power in dealing ` 
that with question as any other Civil Court 
has. The learned Civil Judge seems to be of | 
the opinion that the powers of the [nsolvency- 
Court under s. 4, Provincial Losolvency. Act, 

ate limited by ss. 53 and 54 ofthe Act. This ' 
view is erroneous and it has been finally 

repelled by this Court in the Full Bench: 
case in Anuar Khan v. Mohammad Khan 

(1). The decision of the majority of the 

Judges in that cass has been correctly 

summarized in the head-note which runs as 

follows: 

“The intention of the Legislature in enacting 
s. 4 il) seems to have been to confer upon the 
Insolvency Court full: powers of deciding ull ques- 
tions of title that arise for decision in cases of 
insolvency so that there should be no necesajty for 
having recourse to the ordinary Civil Courts and 
the wide jurisdiction conferred by s. 4 (1) is not 
restricted by ss. òl to b5 of the Act which do 


not deal with the jurisdiction of the Insolvency 
Courts," 


This case was followed by a Division Bench 


(1) (1929) AL J 155; 113 Ind. Cas. 819; AI R 
1929 All. 105; 51 A 550(F B). i 
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of tbis Court in the later case in Amir 
Ahmadi v. Syed Hassan (2). The relevant 
portion of the judgment of Sulaiman, 
O. J. in this later case which bears upon 
‘the case now before me rans as follows: 

“Sections 53 and 54 aslaid down by the majority 
of the Full Bench in Anwar Khan v. Mohammad 
Khan (1), do not deal with the jurisdiction of the 
Insolvency Court but only lay down rules as to 
the manner in which evidence should be considered 
in certain cases arising in that Court and in no way 
control the provisions of 8. 4.........When property 
has been transferred by the transferee of an insol- 
vent to a third party and the Receiver is aware 
of the transfer the dispute is really between the 
Receiver on the one hand and the subsequent trans- 
feres on the other and not between the Receiver 
and the first transferee who has no longer got any 
interest in the property left. In order to start 
a proceeding under s. 4, the application should 
therefore be by the Receiver against the person 
who is now claiming title to the property and an 
adjudication by the Court on such dispute would 
be final and would bar a second suit and would 
be binding on the parties to the proceeding.” 

_ From this it is evident that the apptics- 
tion made. by the Official Receiver in 
this case could not be velidly thrown 

‘out as not maintainable under s. 4, Prc- 
vincial Insolvency Act. 
Judge did not consider the application upon 
the merits and Ido not therefore propose 
to say anything: On the question as to 
whether any valid pleas are open to the 
appellant ornot. The simple question with 
which [ am concerned in this case is whether 
the Civil Judge was right in throwing out 
the Official Receiver’s petition as not mait- 
tainable under s. 4, Provincial Insolvency 
Act. The learned District Judge of Saharan- 


pur has held that the learned Civil Judge - 


was wrong in throwing out the Official 
_Receiver’s petition summarily and has 
remanded the case for decision on tha 
merits, hence the present appeal. In view 
of the decisions of this Conrt to which I 
have already referred, I think it is perfectly 


clear that the Official Receiver’s petition was ° 


maintainable unders. 4, Provincial Insol- 
vency Act, and the learned Oivil Judge 


erred in rejecting it summarily as he did. - 


I do n t think that any valid objection can 
be taken to the order of remand passed by the 
learned District Judge. The substance of the 
argument of the learned Counsel for the 
appellant is that the cases of this Gourt 
which have been cited above do not apply 
to the present case because they deal 
only with colourable transac‘ions which 
fall either under s. 53 or a. 54, Provincial 
Insolvency. Act. I am entirely unable to 
agree with this contention and as I have 


(2) (1935) A L J 573; 155 Ind. ; 
1935 All. 671; 57 A 900; 9 R ic har ee 
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pointed oùt above, they clearly lay down 
that the Insolvency Court has the widest 
powers conferred upon it by s. 4, Pro- 
vincial Insolvency Act to deal with any 


question of title or priority or of any 


nature .whalsosver which might arise for 
Considera'inn in the case. [he provisions 
contained in ss. 53 and 54 on the one 
hand and lbose in. s. + of the Act on the 
other are not mutually exclusive. Ques- 
ong arising under ss. 53 and 54 of the 
Act might well fall witbin the ambit of 
s. 4 of the Act. The result therefore is 
that I see no reason tointerfere and dismiss 
this appeal with costs. 


D. Appeal dismissed, 


MADRAS HIGH COURT 
Testamentary Original Suit No. 6 of 1935 
December 17, 1937 
WADSWORTH, J. 

MAHOMED YOONUS — PLAINTIRE 

i VETEUS 
ABDUR SATTAR ISMAIL AND OTHERS— 
DEFENDANTS 

Muhammadan Law—Applicability—Cutchi Memons 
—Wills— Revocation —Essentials— Held there was no 
revocation—Evidence Act (I of 1872), ss. 91, 92—Ap- 
plicability to wills. 

The Muhammadan Taw governs the wills of 
Cutchi Memons and .consequently no particular form 
is necessary for the execution of, such wills and 
they can be revoked by any definite expression 
of a present intention to revoke them. Sarabai 
Amibai v. Mahomed Cassum (1), relied on. [p. 
950, col. 1.] 

Sections 91 and 92, Evidence Act, apply only to 
contracts, grants and dispositions of property and 
a will is neither a contract nor a grant nor a 
disposition of property until the death of the tes- 
tator makes it operative. Consequently, 8 register- 
ed will can be revoked by an unregistered docu- 
mentand s 92 (4) is no bar. |p. 951, cola, 1 & 2,] 

Though the will of a Muhammadan need not be 
drawn in form, and it need only be a declaration 
of the testamentary intentions of the testator, it is 
imperative that there should be evidence which 
would justify a conclusion that the testator intend- 
ed that the declaration which he made of his in- 
tentions shoud be of itself operative and that it 
should not be merely the basis for making a draft 
which he would subsequently scrutinize, correct 
and amplify before signing it. i f 

Held, on facts that the testator did not intend 
his communications to the solicitors, to be a 
codicil or to be in themselves the revocation of the 
former will either in whole or in part. He regarded 
these communications as nothing more than instruc- 
tions to his solicitors on the basis of which they 
were to prepare the document which itself was at 
some future date to effect a revocation of a portion 
of the will. A mere expression of an intention to 
revoke a will at some future date cannot amount 
to a revocation of the will under any system of 
law. Sarabai Amibat v. Muhammad Cassum (1), 
explained, 
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Messrs. O. T. G. Nambiar, K.I. Subrama- 
niam instructed by Messrs. King and Par- 
tridge, for the Plaintiff, 

Mr. C. Srinivasachariar, instructed by 
Messere, T. A. Rangachari, P. K. Janakiram, 
J.Lakshmayyo, V. Subramaniam, VY. Satya- 
narayana, V. V. Srinivasa Iyengar for Mr. 
D. Narasaraju and Mr. N. Krishnamachar- 
iar, for the Defendants. 

Judgment.—This matter concerns the 
will of Hajee Sir Ismail Sait,a gentleman 
of the Cutcbi Memon community, who died 
on April 24, 1934, in the Tuberculosis 
Sanatorium at Arogyavaram in the Ohit- 
toor District, The petitioner, whois one of 
the sons of the testator, propounds a regis- 
tered will dated March 19, 1934, about 
which there is really no dispute; and also 
desires probate of two communications 
which are alleged to amount to a codicil to 
that will, despatched by the testator to his 
solicitors, Messrs, Moresby and Thomas, 
on April 13, 1934. Most of the issues 
framed in this suit are entirely irrelevant 
‘to probate proceedings, Issue No. 1 in this 
case as to whether the deceased was govern- 
ed by the Hindu or the Muhammadan 
Law so far as it relates to the execution 
of his will is governed by suthority, viz. 
Sarabai Amibai v. Muhammad Cassum 
(1) where it has been held that the 
Muhammadan Law governs the wills of 
Cutchi Memons and that consequently no 
particular form is necessary for the execu- 

_$ion of such a will, Nothing has been 
urged beforeme to throwa doubt as to the 
correctness of that ruling on this point. 
I am not concerned in this suit with the 
law governing the extent of the testator’s 
testamentary capacity, but Ido hold that 
he is governed by the Muhammadan Law 
so far asthe execution of the will and the 
alleged codicil are concerned, 

The execution of the registered will has 
been formally proved and there is no doubt 
that it was validly executed by the testator 
when in asound disposing state of mind, 

-The issue relating to the prdvisions of the 
will and the extent of the properties which 
are validly covered by the will and the 
tights of the widow to maintenance are, to 
my mind, juite irrelevant to probate pro- 
ceedings. The only issue remafhing is 
Issue Nc. 4 which relates to the telegram 
and the letter dated April 13, 1934, 
which together are alleged to constitute 
a codicil effecting a partial revo% 
cation of the will of March 19. Two 


(1) 43 B 641; 49 Ind. Oas, 637; A I R 1919 Bom. 
80; 21 Bom. L R 549. : 
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witnesses, whose evidence I see no reasot 

to distrust, have spoken to the circum: 

stances in which this telegram and the letter 

were written and despatched. There was 

an application for the examination on com- 

mission of the petitioner, But, as it 

appears that his evidence will add nothing» 
to the evidence of these two witnesses who 
were present and know the circumstances 
of tte despatch of this letter and the 
telegram and whose evidence I propose to 
accept entirely, 1 see no reason to delay the 

decision of this suit by examining on com> 

mission a witness whose evidence will add 

nothing to the materials available for the 
disposal of this case, 

Before going into the circumstances relat- 
ing to this alleged codicil, it is desirable 
to give a very brief summary of the will 
itself. The will appoints three executors- 
of whom two have renounced and the peti- 
tioner Mr. Mahomed Yoonus is the sole 
remaining executor and trustee. It conveys 
certain specific properties to the trustees 
for certain specific charitable purposes, 
After these provisions, the shares of the 
testator in his firm are divided amongst 
his various descendants and the balance is 
to go to the wakf which is constituted over 
the residue of the whole estate, Then 
certain gifts and loans are confirmed and 
the whole of the residue is to be transferred 
to the wakf trustees who are directed to 
provide for the education of the grandsons 
now living and after-born sons of respon- 
dent No, 1 the marriage of respondent 
No, 1's existing daughters and his after-born 
daughters and the other grand-daughters, 
for the education of a named grandson, and 
any balance left after making these pro- 
visions is to beheld by the wakf trustees 
of the wakf estate with an ultimate remaind- 
er to certain specified religious purposes, 
Meanwhile the income is to be devoted to 
the education and marriage expenses of the 
descendants of the testator and there isa 
provision that any payments out of the 
wakf income areto be additional to the 
education and marriage provision made 
in the body of the will, At the time when 
this will was made, the testator had 
been ‘or a considerable time in the 
Tuberculosis Sanatorium at Arogyasaram, 
Very shortly after it was registered he 
was already in communication with 
his solicitors about a codicil and he 
wrote on April 5, giving directions for the 
preparation of a codicil with certain blanks 
which were to be filled up by him, On 
April 6, the solicitors. sent a draft codicil 
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mccordingly. Then on Apri] 13 come these 
‘wo communications which aye ‘alleged to 
muave the affect of Partially revoking the 
‘egistered will. These consist of a telegram 
ix. O, which rang as follows : 
“Your letter 6th. Since my grandson Abdul 


Jamaddied. Have therefore decided omit all school 
es. Don't delay. Ismail." 


he evidence shows that this telegram 
was typed bv the stenographer, P. W, No, | 
‘to the dictation of the testator and that it 
was not signed by the testator himself. At 
the same time, the letter, Ex. B, was des- 
Patched. Tais letter acknowledges the 
letter of the 6th with the draft codicil, 
intimates the death of the grands-n at 
Schoo} and says : | 

“I have withdrawn my othergrandson and have 
decided to cancel the allowances provided for school 
fees I have therefore wired you as under” 

Then the wire ig Tepeated. The letter is 
signed by the petitioner and by P, W. Na, 2 
Mr. Narasappa. who was the chief account- 
tant under the testator, “By Order", The 
evidence shows that this letter was also 
written tothe dictation of the testator him- 
self, and that, though both the signatories 
were in the habit of signing for the testa- 
tor, it was unusual for both of them to sign 


It alsoshows that 


orders and his directions were 


not taken regarding them. Ha died on ths 
24th. 


There is no doubt that sa. 
Act, does not 
the ordinary Muhammadan Law governs the 
execution and revocation of the will, that 
the will need not be in any particular form 


expression of a 
it, An attempt 
that s. 92, cl. (4), 
the revocation of a registered will by an 
unregislered document. to me 
that this contention does not require any 
Serious consideration, Sections 91 and 
92 . apply -only to contracts, grants and 
dispositions of property and a will is 
neither a contract nor a grant nor a disposi- 
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tion of property until the death of the testa- 
tor makes it operative, I have been refer- 
Tedto the case already qnoted, Sarabai 
Amibai v. Muhammad Qassum (1) as autho- 
rity for the somewhat drastic proposition 
that any letter written by a Muhammadan 
to his solicitor telling him what his inten- 
tions are with reference to the making 
of a future will ig itself a will. It seems 
to me that this proposition has only to be 
sta‘ed in those terms forits unso indnegs to 
be apparent. It is true that the decision 
which Ihave just quoted does aopear to 
treat as a will a document whiep might be 
described asa direction to the lawver to 
prepare a will. Ifitisto be regarded ag 
a decision that any letter by a Muhamma- 
dan to his lawyer telling him the terms in 
which a willis to bə drafted is itself a 
will, I can only say that with all respect I 
dissent from it, Actually, I do not believe 
that sucha rule can be spelt out of this 
judgment which really only goes to the ex- 
tent of holding that the letter is good evi- 
dence of the testamentary intentions of the 
testator and that in the circunstances of 
that case, the testator being at the time 
dying from cancer of the tongue and unable 
to speak, there were grounds for concluding 
that brose testamentary intentions were 
finally declared. 

Tae circumstances of the present case 
are very diferent. Here wa have the testa- 
tor who had mada a will drawn up indue 
form, attested aud registered, After mak- 
ing this will, he communicates with a firm 
of European solicitors and gets 4 properly 
drafted but incomplete codicil. After receiy- 
ing thatdraft codicil, he communicates 
again with the solicitors, instructing them 
to make certain alterations in that draft 
and urging (hem not to delay inthe pro- 
cess, it seems tome quite clear that the 


testator did not intend his letter and tele- 


gram to Messrs. Moresby and Thomas to 
be acodicil or to be in themselves the 
revocation ofa former will, either in whole 
orin part, Olearly what heintended was 
that the solicitors should draw a proper 
draft codicil embodying the modilcations 
communicated since the preparation of the 
previous draft, and he had every intention 
aftersapproving the draft and filling in the 
blanks to execute that codicil formally 
ashe had done with the previous will, 
Granted that the will of a Muhammadan 
need not be drawn in form, and granted 
that it need only be a declaration of the 
testameniary intentions of the testator, 
it seems to me imperative that there should 


952 


be evidence which would justify a conclu- 
sion that the testator: intended that the 
declaration which he made of his inten- 
tions should be of itself operative and 
that it should not be merely the basis for 
making a draft which he would, subse- 
quently scrutinize, correct and amplify 
befcre signing it. Had the testator intended 
that this letter and telegram should revoke 
any portion of his registered will, I can- 
not believe that he would have abstained 
from signing them himself and directed 
his servants and attendants to sign for him. 
Clearly, he regarded these communications 
as nothing more than instructions to his 
solicitors on the basis of which they were 
to prepare the document which itself was 
at some future date to effect a revocation 
of aportion of the will. While therefore 
it is to my mind quite possible that a letter 
by a Muhammadan to his solicitor might 
operate to revoke a will, I do not for a 
moment believe in the circumstances of 
this case thatit was the intention of the 
testator to revoke any part of his will by 
this letter or this telegram. I believe 
that the letter and the telegram were in- 
tended to serve no other purpose than to 
provide materials for the preparation 
ofa draft. A mere expression of an in- 
tention to revoke a will at some future 
date cannot amount toa revocation of the 
will under any system of law, so far as I 
am aware. ; 

In this view I hold that the letter and 
the telegram dated April 13, 1934, cannot 
be admitted to probate as a codicil to 
the will dated March 19, 1934, Probate 
will therefore issue of the will dated March 
19, 1934. Taxed costs of all parties will 
come out of the estate. Costs to be taxed 
for all parties as between attorney and 
client. 


N.-D. Order accordingly. ° 





LAHORE HIGH COURT 
Second Appeal No. 1066 of 1933 
December 6, 1938 
ABpUL RASHID, J. 
SRI RAM—Derenpant—APPELLANT 
versus . 
MAM RAJ—-PLAINTIFE—RRSPONDENT 
Punjab Small Towns Act (II of 1922), s. 3 (3-a)— 
Notification making certain provisions of Transfer 
of Property Act (IV of 188%), applicable to notified 
area, issued in year when certain place was already 
small town— Applicability of s. 3 (3-a) in such case 
Registration Act (XVI of 1908), a. 17 (1) (d)— 
‘Lease from year to year or reserving yearly rent, 
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Section 3 (3-a), Punjab Small Towns Act, merely 
lays down that in respect of all rules, by-laws, etc. 
made by the Notified Area Committee, the Smal 
Town Committee is the perpetual successor of the 
Notified Area Committee. Where the notification» 
making certain provisions of the Transfer of Prop- 
erty Act applicable to Municipalities and notified 
areas was issued in the year 1935, when a certain 
place was already a small town, the provisions of 
s. 3 (3-a) are inapplicable and the notification doe» 
not apply tothe small town. 

here a lease is for a fixed period of one year, 
the mere fact that a fixed rent is to be paid under 
the lease for the year to which it relates, does not 
make the lease a lease from year to year or re- 
serving a yearly rent. i 

Mr. F', C. Mittal, for the Appellant. 

Mr. Qabul Chand Mittal, for the Respond- 
ent. 

Judgment, — Mehm became a small 
town under the Punjab Small Towas Act 
in the year 1924. On April 27, 1935, a noti- 
fication was issued making ss. 54, 107 and 
123, Transfer of Property Act, 1882, appli- 
cable to all municipalities and all notified 
areas as declared and notified under s. 241, 
Punjab Municipal Act, 1911. The above- 
Mentioned provisions of the Transfer of 
Property Act were, however, not made 
applicable to small towns. It was contended 
by Mr. Faqir Chand Mittal, on behalf of 
the appellant, that when a local area, the 
whole or part of which was a notified area 
under the Punjab Municipal Act, 1911, is 
declared to be a small town, the Smal] 
Town Committee shall be deemed tobe the 
perpetual successor of such Notified Area 
Committee in respect of all ita rales, by- 
laws, taxes and all other matters whatso- 
ever to the extent to which they are lawful 
for a small town under this or any other 
Act. Itis urged that as the notification 
is applicable to all notified areas and as 
the Small Town Committee isto be re- 
garded as the perpetual successor of the 
Notified Area Committee, the notification in 
questionis applicable to small towns also. 
In my opinion, this contention is without 
any force. Section 3 (3-a), Panjab Small 
Towns Act, merely lays down that in res- 
pect of all rules, by-laws, etc., made by the 
Notified Area Committee, the Small Town 
Committee is the perpetual successor of 
The notifica- 
tion making certain provisions of the 
Transfer of Property Act applicakle to 
municipalities and notified areas was issued 
in the year 1935, when Mehm was already 
a small town. The provisions of s, 3 (3-a), 
Punjab Small Towns Act, are, therefore, ia- 
applicable to the facts of the present case. 

It was next contended by Mr. Mittal on 
behalf of the appellant, that ander s. 17 
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Bal) (d), Registration Act, leases of immov- 

meable property from year to year, or for any 
term exceeding one year, or reserving a 
yearly rent are compulsorily registrable. I 
have read the two leases. Fach one of 
“these leases is for a fixed period of one year. 
The mere fact thata rent of Rs. 10 is to be 
paid under each one of these leases for 
the year to which it relates, does not make 
the leases in question leases from year to 
year or reserving a yearly rent. The 
appeal fails and is dismiesed with costs, 


S. Appeal dismissed. 


MADRAS HIGH COURT 
Second Appeal No. 15 of 1932 
December 14, 1937 
VENKATASUBBA Rao, J. ; 
GARAPATI VENKANNA— 
APPELLANT 
VeTSUS 


MULLAPUDI ATCHUTARAMANNA 


AND OTHERS— RESPONDENTS 

Contract Act (IX of 1872), s. 202—Hzecution of 
power-of-attorney in favour of third person, by 
reversioners to conduct suit on their behalf—Provision 
that third person would get share in suit property 
when recovered—Such authority, whether one coupled 
with interest—S. 202, if applies—Civil Procedure Code 
(Act V of 1908), O. VII, r. 11, ss. 148, 149~Plaing 
insufficiently stamped presented on last day of limi- 
tation—Court, if bound to give time to make up 
deficiency—Court, when should refuse—Time for 
payment fixed—Plaintif, tf can claim extention us 
of right—Court acting under ss. 148 and 149-—Pre- 
sumption that it exercised real discretion—Agency— 
Termination of—Ezecution of power-of-attorney by 
several principals—One of them having distinct 
interest in subject-matter, dying—Power-of-attorney, 
if terminates, 

The principle of s. 202, Contract Act, applies only 
to cases, where authority is given for the purpose 
of being a security or a part of the security, and 
not to cases where the interest of the donee arises 
afterwards and incidentally; in such cases, there is no 
authority coupled with an interest, but an inde- 
pendent authority, and an interest subsequently 
ara Smart v. Sanders (12), referred to. |p, 935, 
col, 2. 

A power-of-attorney was executed by some of the 
reversioners, in favour of a stranger authorising 
him to conduct a suit on their behalf. It also 
provided that he would be entitled to a certain 
share in the property, the 
suit, when it would be recovered: 

Held, that the principle of s, 20?, 
did nof apply as the authority was 
with the interest. 

Held, further that granting that the transaction 
was an unfair and unconscionable bargain, that 
was a question between the assignors and the 
assignee, and so long as the deed stood, it was no 
concern of the third party that the assignors might 
have a grievance against the assignee. 

Held, also that the document did not create an 
immediate transfer but contemplated the coming 


Contract Act, 
not coupled 


VENKANNA v. ATOHUTARAMANNA (MADR,) 


subject-matter of the’ 


‘953 
into existenc& of a future deed which was to effect 
the transfer, S 
Where 4 plaint is written upon paper insufficiently 
stamped, the Court is bound to give the plaintiff 
time to make up the deficit; only when he failg 
to comply with the order, the Court can reject the 
plaint; that the plaint is presented on the last day 
of the périod of limitation makes no difference, that 
‘isthe effect of O. VII, r. 11, Civil Procedure Code, 
Again, whether the payment of insufficient fee 
was by design or due to inadvertence, the Court 
is bound by the mandatory terms of it to 
give effect to this provision. The Court's 
action in giving the plaintiff time originally can- 
not be questioned. But once the time is fixed, 
it is no longer open to the plaintif to demand 
“asa matter of right that the time should be 
extended. The power to grant extension vests in 
the Oourt either under s. 148 or s. 149, Civil 
Procedure Code, Under either of thosé sections, 
the question is one of the Court’s discretion and 
not the plaintiff's right. Section 149, expressly 
provides for a defective document being retrospec- 
tively validated. It is obvious that the Court must 
exercise its descretion not capriciously, but judicially 
and reasonably. [p. 954, col. 2.) ; 
. When the Oourts act under ss. 148 and 149, 
Civil Procedure Oode, it should be presumed under 
the maxim omnia presumuntur rite esse acta, that 
there was a resl exercise of discretion. 
Case-law referred to] s 
hen a power-of-attorney is executed by several 
principals and one of the principals who has, a 
distinct interest in the subject-matter of the power- 
of-attorney dies, the power-of-attorney terminates, 
In re Setal Prasad (8, distinguished. 
S. A, against the decree of the Sub- 
Judge, Ellore, in A. S. No. 34 of 1929. 
Mr, M. Appa Rao, for the Appellant. 
Messra, V. Gouindarajachari and K. 
Kameswara Rao, for the Respondents. 
Judgment.—It becomes necessary to 
state a few facts in order to make the ques- 
tions of law raised intelligible, The suit 
may be shortly described as one brought 
by the reversioners of a deceased Hindu. 
One Brahamayya (senior) died somewhere 
about the year 1864 and was succeeded by 
his widow Subbamma, who died on Septem- 
ber 27, 1914, i. e. about 50 years later. On 
«ber death the estate vested in two persons 
named Ramayya and Brahmayya (junior), 
sons of two brothers. After Ramayya's 
death his sons (plaintiffs Nos. 1 to 5) along 
with Brahmayya (junior) executed on 
November 21, 1916, the document Ex. F, in 
favour of plaintiff No. 6, a stranger. On 
September 27, 1926, 7. e., on the last day of 
the period provided by the law of limitation, 
the present suit was brought. The plaint, 
which purports to have been filed by plain- 
tiffs Nos. 1 to 6, wasin fact signed and 
verified only by plaintiff No.6 who describes 
himself as the authorized agent under Ex. F 
of plaintiffs Nos. 1 tod. It must be men- 
tioned that although the plaint contains the 
statement that the correct court-fee of Rs. 80 
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odd was paid thé amount of court-fee 
actually paid was Re. 1. The plaint was 
then returned for various defects. two of 
which only concern us here: (i) Want of 
proof that plaintiff No. 6 was the duly autho- 
rized agent of plaintiffs Nos. 1 to 5; (ii) 
making good the deficient court-fee. 

By way of curing the first defect, Ex, F 
was produced, but the Conrt refused to 
recognize it as containing sufficient autho- 
yization. Then on October 27, 1926, plain- 
tiffs Nos. 1, 2, 4 and 5 filed a verification and 
on their behalf a Pleader entered appear- 
ance. So far as plaintiff No. 3 was concern- 
ed, nothing was done by him or on his be- 
half. Asto the second defect, there was 
default made in the payment of the deficit 
court-fee within the time limited. Two 
further extensions were given and on 
October 14, 1926, the deficiency. of Rs. &0 
was made good. There is one other fact 
which must be mentioned. Brahmayya 
(junior) who, as stated above, was among 
those that executed Ex. F, having died 
previous to the suit, his sons were implead- 
ed as defendants Nos. 6 and 7. The lower 
Appellate Court agreeing with the trial 
Court has passed a decree in favour of the 
plaintiffs and defendants Nos. 6 and 7. De- 
fendant No. 2 who has been in possession of 
the estate, has filed the present appeal. He 
is the grandson of Subbamma’s Sister's 
daughter. On the merite he put forward a 
certain deferce, which the lower Courts 
have refused to go into, on the ground that 
the plea was raised too late. Whether in 
doing so they have acted rightly or not, is 
a matter I need not consider, in the view 
I have taken as to the question of law 
raised. 

The first contention advanced for the 
appellant is that the trial Court acted 
wrongly in extending the time for making 
gozd the deficiency in the court-fee. 
Where a plaint is written upon paper 
insufficiently stamped, the Court is bound 
to give the plaintiff time to make up the 
deficit; only when he faits to comply 
with the order, the Court can reject the 
plaint: that the plaint 
the last day of the period of limituticn 
makes no difference, that is the effect of 
O. VII, r. 11, Civil Procedure Code. ¢ Again, 
whether the payment of insufficient fee was 
by design or due to inadvertence, the Court 
is bound by the mandatory terms of-it to 
give effect to this provision. There is 
some inconsistency between this rule and 
s. 28, Oourt Fees Act, as the latter pro- 
vision does not extend to deliberated pay- 
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ment of insufficient fee. But the rule 
generalibus specialia derogant, must, I 
take it, apply as the section in the Court 
Fees Act refers to docamenis generally, 
whereas the rule in the Oode to plaints 
alone. This being the law, the Court’s 
action in giving the plaintif time origi- 
nally cannot be questioned. But once 
the time was fixed, it was no longer 
open to the plaintiff to demand as a 
matter of right that the time should be ex- 
tended The power to grant extension vests 
in the Court either under a. 148 ors. 149, 
Civil Procedure Code. Under either of these 
sections, the question is one of the Court's 
discretion and not the plaintiffs right. 
Section 149, it may be noted, expressly prc- 
vides for a defective document being 
retrospectively validated, It is obvious 
that the Oourt must exercise its discre- 
tion not capriciously, but judicially and 
reasonably. There is nothing on the 
record to show that the Oourt in grant- 
ing the extension, applied its mind to the 
question at all. The suit was filed on the 
last day of the 12 years’ period, by one 
who was gambling in litigation. Then it 
is suggested that this plea was not taken 
in the Courts below. How are the defen- 
dants to blame when they were not 
apprised of the order made bebind their 
back ? However Ido not propose to rest 
my judgment on this ground, as giving 
effect to the maxim omnia presumuntur 
rite esse acta, I should presume that there 
was a real exercise of discretion: see 
Baghunandan Sahay v. Rama Sunder 
Prasad (1), Gaya Loan Office, Ltd. v. Awath 
Behari Lal (2), Ram Sahay Ram Pande v. 
Lachmi Narain Singh (3) Suraj Pat v. 
Utim Pande, 56 Ind. Cas. 47 (4), Batjnath 
Prasad v. Umeshar Singh (5), Priyanath 
v. Meajan (6) and Basavayya v.Venkatap- 
payya (7). 

This shows how necessary it is to pro- 
vide by a rule (made by the High Court) 
that where the order has the effect of 
overriding limitation, the Court shall not 
make it without notica to the party to be 

(1) 4 Pat, 190; 85 Ind. Cas. 172; A IR 1925 Pat, 299; 
8 P L T 4; (1324) Pat. 355; 3 Pat. L R 22. 

(2) 1 Pat. LJ 420; 37 Ind. Oas. 50’; A IR 1916 Pat, 


136; SP L W 51, 
(3) 3 Pat. L J 74;42 Ind. Oas. 675; AIR 1917 Pat. 
26 


K 56 Ind. Cas. 47; A I R 1920 Pat. 281; 3 U P L R 
at.) 47. 

(5) 18 P L T 665; 172 Ind. Oas. 138; A IR 1937 Pat, 
550; 16 Pat. 600; 4B R 105; 10 R P 284. 
gi) PAOD 88; 29 Ind. Oas, 571 AIR 1916 Cal. 


6. 
2 51 M L J 90: 95 Ind. Oas. 439; A I R 1926 
Mad, 676; (1926) M W N 41. l , 


1939 


dversely affected by it. In this case it 

= by asort of fiction that the Court can 
be held to have exercised its discretion 
for, the order that has been made is of 
the routine type. If such a rule is made, 
it will incidentally have the effect of 
making the Court apply its judicial mind 
to the matter arising before it. 


The more vital question is the one aris- 
ing from Ex, F. In the first place, I am 
not prepared to agree with the appellant's 
learned Counsel that it cannot be con- 
strued asa power-of-attorney. It provides 
for plaintiff No. 6 filing the suit himself and 
conducting it, and for the properties, when 
recovered, being divided in two equal 
moieties between him and the reversioners. I 
see no reason why a narrow meaning should 
be put upen this document. But there isa 
far more eerious objection, which I think 
ought to prevail. The power-of-attorney 
was executed by six persons, of whom 
Brahmayya (junior) was one, he being 
entitled to one-half of the property; but 
before the power could be acted upon, the 
latter died. Under s. 201, Contract Act, an 
agency is terminated hy the death of the 
principal. The question that then arises is, 
where the agency was created by more than 
one principal, does the death of one or some 
of them terminate the agency? It has 
been held in several English cases that 
the death cf one or more of the principals 
revokes the agent's authority, although it 
has been explained in a decision of the 
Oaleutta High Court in In re Setal Prasad 
(8), that the rule is not one of universal 
application, the question being one of inten- 

“tien to'be determined upon the terms of the 
document and from the surrornding cir- 
cumstances. In Gee v. Lane ($) and Raw 
v. Alderson (10), it was held that a joint 
warrant of attorney given to enter judg- 
ment “against us” does not authorize the 
entering up judgment, on the death of one, 
against the survivor only. In Tasker v. 
Shepherd (11), where the question was as 
to the effect of the death of a member of 
a partnership firm, the Court held that the 
contract was subject to the condition that 
it was to be in force so long as all the par- 

` ties lived. In Boustead’s book it is stated 
that the agency is determined by the death 
of any one of the partners before the expira- 


3 210 WN 620; 41 Ind, Cas, 288; A IR 1917 Cal. 
4 


(9) (1812) 15 East 592; 13 R R 534. 

a (1817) 7 Taunt. 453; 1 Moore 145; 18 R R 535. 

(11) (1861) 6 H & N 575; 30 L J Ex. 207; 4LT (N8) 
19; 9 W R 476; 123 R R 697. 
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tion of the° period fixed. (Law of Agency, 
Edn. 7, 1924). In the Calcutta case, already 
referred to, the property belonged to a 
joint Hindu family and the intenticn of 
the joint power of-attoraey appearing to 
be to facilitate joint loans by the mort- 
gage of the joint estate, it was held that 
the death cf one member did not revoke 
the agency : In re Setal Prasad (8). But the 
facts here are entirely different. Brah- 
mayya (junior) had a distinct half right 
in the property and I am unable to deduce 
from the terms of Ex. F that it was in- 
tendsd to be in force even in the event of 
his death. 


But it is contended that this is an 
agency coupled with interest and is saved 
by s. 202, Contract Act. Tnis argument 
cannot prevail. Exhibit F contemplates 
the agent incurring costs in future for the 
filing and the conducting of the suit. The 
principle applies only to cases, where 
authority is given for the purpose of 
being a security or a part of the security, 
and not to cases where the interest of 
the donee arises afterwards and incident- 
ally; in such cases there is no authority 
coupled with an interest; but an inde- 
pendent authority, and an interest sub- 
sequently arising: Smart v. Sanders (12), 
Illus. (b) to the section refers to a con- 
signment made after the factor’s advance 
and with an express request by the prin- 
cipal to re-pay himself out of the price 
of the goods: see Pollock and Malla, com- 
mentaries under s, 202, and the Indian 
cases cited there. I am therefore of the 
opinion that plaintiff No. 6's agency had 
become revoked before the date of the suit 
and that the plaint that he filed is thus an 
invalid and ineffectual document. That 
would be sufficient to dispose of the appeal 
as in this view the suit faila. 

Another contention, however, that has 
been ruised may be noticed. I may at 
once state that the argument put forward 
in the lower’Courts, that plaintiff No. 6 can- 
not maintain the suit as the agreement is 
champertous cannot prevail. Granting that 
this transaction ig an unfair and uncon- 
scionable bargain, that is a question bet- 
ween the assignors and the assignee and 
so long as the deed stands, it is no concern 
of the defendants that the assignors may 
have a grievance agaiost plaintiff No. 6: 
Lal Achal Ram v. Raja Kazim Hussain 


(12) _(1848)5 OB 895; 17, J O P 258) 12 Jur. 751; 
75 BR 849. 
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Khan (13) and Raja Rai Bhagawat v. Dzbi 
Dayal Sahu (14). But the more important 
yuestion is, whether what was assigned was 
a mere right to sue in which case it amo ints 
to gambling in litigation (ses‘s. 6 (d), 
Transfer of Property Act), or whether there 
was a present transfer of a mo‘ety of 
the reversioners’ interest. On a reading 
of the document, L am clearly satisfied that 
it dees not create an immediate transfer 
but contemplates the coming into existence 
of a future deed which is to effect the 
transfer. The document says : 

“If we should come out successful finally in the 
High Court, we, both parties, should take in equal 
shares and should execute documents necessary 
therefor.” $ 

In the next sentence tha consideration 
is described to be the agreeing to give a 
moiety of the estate (the Court transla- 
tion in this particular is wrong). On this 
ground again, the plaint, having been filed 
in time by plaintiff No. 6 alone, cannot avail 
the plaintiffs. In the result, the decree of 
the lower Appellate Court is set aside and 
the suit is dismissed with costs throughout. 

.Leave to appeal is refused. 


N.B. Decree set aside. 
(13) 32I A113; 27 A 271; 8 O O 155; 8 Sar. 772 
PO. 

: ag} 35TA 48; 35 O 420; 12 O W N 393;7 O LJ 335; 


5 A L J 184; 10 Bom. LR230; 18 MLJ 100,3 ML T 
344; 14 Bur, L R 49 (P C.) 





_ RANGOON HIGH COURT 
Second Appeal No. 340 of 1937 
April 5, 1938 
Moszty, J. 
MAUNG BA— APPELLANT 
l versus 
MAUNG THA KYU AND ANGTHRR— 
RESPONDENTS . 

Registration Act (XVI of 1908 aa amended in 
4929), s. 49, Proviso—Suit for redemption of 
usufructuary mortgage effected in 1100 by unre- 
gistered deed with delivery of possession—Property 
assessed tn mortgagee's name for mere than 14 pears 
—-Mortgagee's interest sold in execution—Terms of 
deed held could only be proved by document in spite 
of delivery of possession—Document held inadmis- 
sible in evidence under s.49—Proviso tos. 49 held had 
no application. 

Plaintiff sued for redemption of a uswfructuary 
mortgage of certain lands made in 1900 for the 
sum of Rs. 95 to defendant No.1, by unregistered 
deed accompanied by delivery of possession. The 
land had been assessed in defendant No. l's name 
‘from about 14 years ago. Subsequently the inter- 
‘est in the land was sold in execution of a decree 
in favour of defendant No. 2 and purchased by 
defendant No. 3. The plaintiff obtained a decree 
jn the trial Court which was upheld on appeal. 


MAUNG BA V. MAUNG THA KYU (RANG) 
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The question for decision was whether there wi 
any admissible evidence of the terms of the tran 
action in question : 

Held, that since the amendment of the Registr. 
tion Act in 1929, the terms of the mortgage in su 
could only be proved by the document even thoug 
there was delivery of possession, and as the docume 
was inadmissible in evidence under g, 49, Regi 
tration Act, no evidence whatever could | 
given of the terms of the transaction in sui 
The proviso to s 49 did not apply as the rigl 
conferred by s. 53 (a), Transfer of Property Act jm 
a right only available to a defendant to protect hi 
possession. The purchaser defendant No. 3 had i 
any case no notice of the mortgage, the land bein 
entered in defendant No. 1's name. Sheik Juma 
v. Mohammad Nobineoaz (5), Gnanaprakisam Pilla 
v. F, S. Vaz (6), Khuda Bakhsh v. Sheo Din (em 
and Inre Jambad Coal Syndicate, Ltd, (8), referre: 
to, Sohan Lal v. Mohan Lal tl), Dawal w. Dharm 
{2), Rama v. Gowro (3) and Maung Po Din v. Maun, 
Po Nyein (4), distinguished. 

S. A. from the judgment of the Assistan 
District Court, Thayetmyo in O. A. No. 13-™ 
of 1937. 

Mr. K. C. Sanyal, for the Appellant. 

Mr. Kyaw Din, for the Respondents. 

Judgment.—The parents of the plaintiff 
respondents Maung Tha Kyu and Maun; 
Tba Htu sued for redemption of a usu» 
fructury mortgage of certain lands made 
in 1800 for the sum of Rs. 95 to defendan 
No. 1, U Khan Sit, by unregistered deer 
Ex. B, accompanied by delivery of posses. 
sion. It would appear from the evidence 
that the land has been assessed in U Khaw 
Sits name from about 14 years ago 
Recently | Khan Sit’s interest in the lanc 
was sold in execution of a decree in favou» 
of defendant No. 2 Onettyar firm anc 
purchased by defendant No.3, appellant 
Maung B. The plaintiffs obtained a decree 
in the trial Court which was upheld or 
appeal by the learned Additional District 
Judge. The question for decision is whether 
there was any admissible evidence of the 
terms of the transaction in question, for of 
course the plaintitis could only succeed in 
their suit on proof of the terms of the 
contract and in particular of the amount for 
which they were entitled to redeem. 

Section 59, Transfer cf Property Act, 
enacts that where the principal money 
secured is less than Rs. 100. a mortgage may 
be effected either by u registered instrument 
or (except in the case of a simple mortgage) 
by delivery of the property. Saction 4 
lays down that s 59 snall be read as sup- 
Plemental to (that is to say, added to) the 
Registration Act. Section 17, Registration 
Act, makes registration compulsory only in 
the case of mortgages to the ‘amount of 
Rs. 100 and upwards. Section 49 of the 
same Act provides that no document re 
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dred by s. 17 or by any provision of the 
ansfer of Property Actto be registered 
all (er be received as evidence of any 
ansaction affecting euch proper.y unless 
has been registered. (Tae words italiciz- 
ax were inserted by s. 10, Transfer of Pro- 
arity . Supplementary Act, 1929). The 
oviso to the section, however, enacts that 
iregistered documents affecting immovable 
‘operty and required by the Registration 
at or the’ Transfer of Property Act to be 
gistered may be received as evidence of 
contract in a suit for specific performance 
: as evidence of part performance of a 
mtract for the .purposes of s. 53-A, Trans- 
r of Property. Act. Provided that nothing 
. the section shall affect the rights ofa 
ansferee for consideration who has no 
«tice of the contract or of the part perform- 
mace thereof. . 
In addition, we have to consider the effect 
: g, 91, Evidence Act, which says that 
-hen the terms of a contract have been 
əduced tothe form of a document, no evi- 
monce. shall be given in proof of terms of 
ich contract except the document itself 
: secondary evidence of its contents where 
lmissible. Both the lower Courts found 
mat the unregistered document in question 
ag admissible in evidence. It is clear, 
owever, that this could no longer be held 
~ be the case since the amendment of the 
‘egistration Act in 1929. It was previously 
eld that the effect of s. 4, Transfer of 
“roperty Act, was merely to add to the list 
f documents of which registration was 
<ompulsory, and not to include them in s. 17 
= as to bring them within the scope of 
.49: see Sohan Lal v.Mohan Lal (1) the 
udgment of Macleod, O. J. in Dawal v, 
Dharma (2) and Rama v. Gowro (3). These 
‘ases, it may be remarked. were not cases 
«vyhera the terms of the documents were in 
wjuestion, but only where the nature of the 
“ontract or the nature of possession was in 
lispute. The case cited by the lower 
s ppellate Court—Maung Po Din v. Maung Po 
Wyein (4)—was a case on all fours with the 
resent one; and it was held there that such 
í document was admissible in evidence 
because the Registration Act then in force 
did not require registration of it, That case 
was decided prior to the amendment of 


(1) 50 A 986; 118 Ind. Oas. 177; A IR 1928 All. 
726; 26 A L J 1084; Ind, Rul. (1929) All, 833 (F B). 

(2) 41 B 550; 41 Ind, Cas, 273; AI R 1917 Bom, 
‘203; 19 Bom. L R 622, 

(3) 44 M,55; 59 Ind. Oas. 350; AI R1921 Mad 
337; 39 ML J 639 (F B). : 
AR > U BR 80; 66 Ind, Cas, 360; A IR 1921 
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5. 49, Registration Act in 1929, which came 
info force on April 1, 1980. Another 
decisicn is Sheik Jumen v. Muhammad 
Nobineoaz (5), It was said there: 

“Where there isa grantanda writing to support 
it, oral evidence of the terms of the grant is excluded. - 
That would seem to be so even when the grant 
is made not by the document, but by the delivery 
of possession which accompanies it... Though 
the document does not confer title and is merely 
evidentiary, it still seems to be the only admissible 
evidence of the nature and terms of the transaction.” 

Ganaprakasam Pillai v. F. S. Vaz (6) a 
case decided after April 1, 1930, dealt with 
an unregistered lease of 1924. The amend- 
ment to s. 49, Registration Act, was not 
considered there, though as was said ino 
Khuda Bakhsh v. Sheo Din (7) the question 
of admissibility being a matter of procedure 
is governed by the present law. I agree with 
the learned authors of Mulla’s Commentary 
on the Transfer of Property Act (see p. 262, 
Edn. 2), that the right conferred bys. 53 
(a) is aright only available to a defendant 
to protect his possession. That is sufficient- 
ly plain fròm the language of the section: 
see In re Jambad Coal Syndicate («). But 
in any case itis evident here that the trans- 
feree defendent-appellant Maung Ba had 
no notice of the usufructuary mortgage— 
the land being in the mortgagee’s name. 
It is clear, 1 consider, since the amendment 
of the Registration Act that the terms of 
the mortgage now in suit could only be 
proved by the document even though there 
was delivery of possession, and this docu- 
ment is inadmissible in evidence under 
s. 49, Registration Act. No evidence what- 
ever fherefore can be given of the terms of 
the transaction in suit. This appeal will 
be successful and the decrea of the Appellate 
Court reversed with costs throughout. 


S. Appeal allowed. 
(5) 21 C W N 1149; 41 Ind. Cas, 779; A IR 1918 
Cal. 828. 
,(6) 60 M L J 293; 131 Ind. Oas. 621; A I R1931 
Mad. 352; Ind. Rul. (1931) Mad 573; 33 L W 763, 
(7) 8 A 405; A W N 1886, 170. 
(8) 62 C 294; 163 Ind. Cas 845; A I R 1936 Cal. 
628; 9 R O 80. ; 
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MADRAS HIGH COURT 
Letters Patent Appeal Nc. 104 of 1936 
à January 25, 1938 
VENKATABUBBA Rao AND ABDUR RAHMAN, JJ, 
Sree BATUHU VENKATARATNAM 
* AND ANOTHER—ÅPPELLANTS 
versus 
SEORETARY or STATE AND 0OTHEBS— 
- RESPONDENTS . 
Grant~Inclusion of property belonging to villagers 


958 
in common, în grant—Presumption — Certain tank 
not taken into account in fixing assessment payable 
by zemindar —W kether indicates that tank is exclud- 
ed from grant—-Communal property—Tank described 
as village tank-- Inference — Words and Phrases— 
“Poramboke”, meaning of. ; 

. Tho Government cannot be presumed to have in- 
cluded in the grant, property which belonged tothe 
villagers in common. Pothukutchi Appa Rao v. 
Secretary of State(1), relied on, 

To assert that all which is not brought into 
account in fixing the petshkush is excluded from the 
grant, is to state the proposition too broadly. Hence 
the fact that a certain tank has not been taken into 
account in fixing assessment payable by zemindar, 
does not indicate that the tank is excluded from the 
grant. Bala Surya Prasada Row v, Secretary of 
State (2), relied on. . 

It would be far-fetched to hold that because a tank 
is called a village tank, the villagers necessarily 
own it. 

That the word ‘Poramboke’ is used in several senses, 
Granting that Poramboke includes communal pro- 
perty, it cannot be seriously maintained that it 
connotes noother kind of property. 


_L. P. A. against the judgment of Mr, Jus- 
tice Cornish, dated August 25, 1936, 

Messrs. B. Sumayya and A. Satyanara- 
yana, for the Appellants, 

The Government Pleader, for the Res- 
pondents. 

Venkatasubba Rao, J.—The question 
raised in this Letters Patent Appeal is 
whether the suit ‘tank belongs to the 
zamindar ortothe Government. The imme- 
diate cause of this litigation, as pointed out 
by Cornish, J. was the action of the Local 
Taluk Board in auctioning in the year 1926 
the right to fish in the tank. Both the Taluk 
Board and the Government were made 
defendants and their ccntentions were re- 
jected by the District Munsif as well as 
the Subordinate Judge. A second appeal 
was filed in this Court, only by the Govern- 
ment whose plea was that the tank was 
communal property. Cornish, J., reversing 
the: concurrent decision of the lower Courts, 
has held that the title of the Government 
has been proved. Should the tank be 
held to be communal property as pleaded, 
it stands to reason that the Government 
canhot be presumed to have incluced in 
the grant, prcperty which belonged to the 
villagers in common ; (see the judgment of 
this Bench in Appeals Nos. 32/ and 421 of 
1931, Appa Rao v. Secretary of State (1), 
uoreported:. But, both the lower, Courts 
have concurrently given first, a negative 
finding that the tank is not communal 
property, secondly a positive finding that 
itis an irrigation tank. If the tank is 
an irrigation tank as has been found, “it 

(1) A I R 1938 Mad. 193; 181 Ind, Cas. 688; (1938) 
WN 244; 47 L W438; (1938) 2 MLJ 434; 11K 
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would be meaningless”, in the words oñ 
the Subordinate Judge, 

“to hold that the Government had given the lands 
forming the ayacut of thistank to the zamindar 
but reserved to themselves the tank itself.” 

The lower Courts advert to two further 
circumstances to show that the tank is the 
property of the zamindar; (i) that it is 
within the territorial boundaries of the 
zamindar, and (it) that the Government 
during a period of over a century never 
exercised any acts of ownership over the 
tank. For the first time in 1926, tbe Taluk 
Board, as already mentioned, purported to 
sell the fishing in the tank; but that the 
zamindar considered himself entitled to 
the right to fish, is evident from two prior 
transactions of the years 190: and 1909 
(Exs. O and D). Cornish, J. in dissenting 
from the lower Ovurts, has relied upon 
three circumstances. The first is that in 
what is known as ‘‘Bhubandhu Account” 
(Ex. 2), the tanks in the village including 
the suit tank were shown under the head- 
ing ‘Minahe’ which means deductions. Of 
the many statements and accounts prepared 
atthe Permanent Settlement, the Govern: 
meat have chcsen to file this paper alone,, 
and as the District Munsif pertinently 
points out, it would not be proper to draw 
any inference in favour of the Government, 
who have refrained from producing the 
other ‘records which should undoabtedly be 
in their possession. Apart from that, does 
the ‘Bhubandhu Account’ lend the slightest 
support’ to Cornish, J.s’ inference? The 
utmost -that can be inferred from the exclu- 
sion of the.tanks is, that they were not 
taken into account in fixing the assessment 
payable by the zamindar. As their Lord- 
ships observe in the Urlam case (Bala 
Surya Prasada Rao y. Secretary of State) 

9 


2): 

“It does not follow that all which is not brought 
into aceountin fixing the jamma or peishkush ia 
excluded from the grant, On this footing many 
things of great importance to the enjoyment of a 
zamindar would not pass by a zamindart grant, for 
example, waste land, farm buildings, tanks, or, in 
the present case, irrigation channels: Urlam case 
(Pala puriya Prasada Rao v. Secretary of State) (2), 
at p. ty f 


To assert that all which ia not brought 
into account in fixing the petshkush 18 
excluded from the grant, is to st@te the 
proposition too broadly. That certain land 
had been exempted from revenue wholly 
or partially and was on that ground not 


(2) 441 A 166 atp 185; 41 Ind. Cas. 98; AIR 1917 
PO 42; 40 M886; 33 ML J 444; 22M L T7615 A 
LJ 687; 21 O W N 1089; (1917) M W N 536; 19 Bom, 
LR 751;6 L W 340; 2 P-L W 260726 O LJ 290, 
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rought into account is one thing; but, it 
~ quite a different thing that some portion 
sas not yielding revenue and its income 
‘ag not therefore brought into account. 
‘o the former category belong what are 
nown as lakhraj lands and the following 
-assage from the judgment of one of us in 
Secretary of State v. Chandra Mouleswara 
?rasada (3), affirmed by the Privy Oouncil 
ma Chandra Mouleswara Prasada v. Sec- 
etary of State (4), may be usefu'ly quoted 
«ero: 
“It has been broadly contended by the Advocate- 
steneral for the plaintif that the term lakhraj 
ands in Regulation XXV of 1802 does not com- 
rise village service inams. As they were not lakh- 
aj, he argues, the revenue from them would be 
ama facie included in the assets of the zamindart 
shen its peishkush was fixed at the termanent 
Mmicttlement. Section 4 of that Regulation provides 
hat the Permanent Settlement of the land tax shall 
«e made exclusive inter alia (1) of lakhraj lands 
«r landsexempt frem payment of public revenue; 
and (2) all other‘ lands paying only favourable quit 
‘ents, Without doubt absolute grants in inam are 
eacluded in the, expression lukhraj lands,’ Then, 
«n what footing do (Ll) private service inams, and (2) 
«village service inams stand ? So far as the former are 
joncerned, it has been consistently held that they 
«re not lakhraj. But thereasons adduced in support 
of that view furnish a clue to the rigbt understand- 
ming of the nature of village service inama. Inthe 
sage of personal service inams, was there any rea- 
jon at the time of the Permanent Settlement for 
sareating them ‘as lands exempt from the payment 
of public revenue? The zamindur was receiving 
Mincome from such lands, though not of course in 
p shape of cash rent but in the shape of services; 
for, the rendering of services was one mode of 
aying the rent. Lt was reasonable therefore to treat 
hem at the settlement as revenue-paying lands...... 
Private service inams not being held to be lekkraj 
«on the ground that they were a sourceoi profit to the 
<amindar, ifthe same principle be applied in the 
«case of village service inams, what would be the 
result ? It follows as a corollary, that if the services 
are of a public nature, that 18,3f it is nob the zamin- 
dar that is benefited but the estate of the commu- 
nity at large,the lands would in that case be re- 
garded as takhvaj or exempt from public revenue 
and the income from them excluded from the assets... 
The result of the cases then is, that while in regard 
to private service inams the eamindar has the right 
of resumption in regard to the villuge service 
inams, they are resumable by the Government. My 
brother Kumesam,J., sitting with Oldfield, J, in a 
case dealing with sarvadumbala grant an absolute 
grant in inam), claussitied the lands excluded from the 
assessment unaer 8.4 of the Kegulation thus: (1) 
lands granted on condition of rendering service 
(that is, public service inams), (2) Sarvadumbala 
nams, (3) inama granted on favourable quit-rent, 
the tirs? two groups together forming the lakharj 
lands mentioned in the section. ‘Lhis seems toem- 
body the correct principle and { am prepared with 
all respect to accept the Classification as co1reut 
(pp. 141 to 143).” 
(3) 30 L W 129; 119 Ind. Cas. 305; A IR 1929 Mad. 
676; Ind. Rul. (4929) Mad. 949, 
(4) 621 A 106; 155 Ind. Cas, 1; AIR 1935 PO 115; 
58M LIREO Bel; (19389) M WN 72; 69 M Ld 
423, 42 LW 142 P O) i 
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The principle referred to above does 
obviously vot apply to things (including 
tanks) such as those mentioned by the 
Judicial Committee in the Urlam case (Bala 
Surya Prasada Raov. 8 cretary of State) (2). 
It follows accordingly that the first ground 
mentioned by Oornish, J. is untenable, 
Secondly, the learned Judge says that in 
the Survey and Settlement Register (Ex. 3) 
the tank is referred to as ‘Poramboke’; and 
from that he infers that it belongs to the 
Government. That the word ‘Poramboke' 
is used in several senses, js well-settled 
by authority. Granting that Poramboke 
includes communal property, it cannot be 
seriously maintained that it connoles no 
other kind of property. Lastly, Cornish, J. 
thinks that from the description of the 
tank as ‘village tank’, itshould be inferred 
that it belongs tothe villagers. Tais view 
it need hardly be said, is clearly unten- 
able. This is the largest tank in the village 
(being over 9 acres in extent) and it ia 
known variously as (a) Pedda Oberuvu, (b) 
Vooru Oheruvu or tank of the place, (c) 
Grama Cheruvu or village tank. It would 
be far-fetched to hold ihat because a tank 
is called a village tank, the villagers neceg- 
sarily own it. It may not be without interest 


“to point out that one of the three tanks is 


called the ‘Dogs’ tank", ln the result, we 
are ratisfed that the conclusion of the 
lower Oourt is correct. The judgment of 
Cornish, J. is set aside and thas of the lower 
Appellate Court is restored, The Govern- 
ment will pay the appellants’ costs both of 
the second appeal and of the Letters Patent 
Appeal. Time for payment of costs two 
months. 

N.-D. Judgment set aside. 


$ LAHORE HIGH COURT 
Letters Patent Appeal No. 155 of 1937 
October 27, 1938 
` ÀDDISON AND Ram Laut, JJ. 
Chaudhri NUR MOHAMMAD, Orpri0lAL, 
LiguiDaToR— DHORER-HOLDER—APPELLANT 
versus 
AMJAD HUSSAIN SHAH AND otagus— 
J USGMENT-DEBroks AND OTHERS— DEOREB- 
HOLDERS— RESPONDENTS 
Appeal—Competency—Party not impleaded in 
first appeal but added in Letters Patent appeal— 
Second appeal, so far as it relates to such party is 
Wangin Bank not a party in the first 
e 
is added as a party in the Lolters Patent ane 
the Letters Patent appeal so far as it relates to the 
Bank, is incompetent, as the Bank is no longer a 
party interested in that appeal. 


960, 

L. P. A. against the judgment of Tek 
Chand, J.,in Exo. F: A. No. 241 of 1937, 
dated November 17, 1937. 


Messrs. Muhammad Monir and Qahul 
Chand, fcr the Appellant. sg 

Mr. Har Gopal “or Bank), Messrs. 
Mohsin Shah and Shamair Chand, for the 
Respondente. 


Ram Lall, J.— Tte late Sir Mehdi 
Shah of Chak No. 353 J. B. Lyallpur is 
stated to have been a member of a Co- 
operative Society known as the Anjuman 
Imdad Qarza of Chak No. 353. He had 
three sons, two of whom, Altaf Hussain and 
Amir Hussain, are stated to have been 
members of this Society, and as such, 
borrowed money from it as principal debtors 
on two occasions and their father Sir 
Mehdi Shah stood surety in each case. The 
Registrar, Ooroperative Societies, referred 
the disputes regarding these debts to an 
arbitrator under the provisions of the Co- 
operative Societies Act, 1912, and this 
arbitrator decreed both claims. In execu- 
tion ‘it was discovered that before the 
award was made, Sir Mehdi Shah was dead 
and a fresh reference to arbitration was 
made regarding the dispute about the 
liability of the estate of Sir Mehdi Shah 
for these debts. On an award made in 
these second proceedings, execution was 
sued out against the estate, when it was 
“discovered that the Punjab National Bank 
had already attached the property in 
execution of -a decree in their favour 
against this estate. Other decree-holders 
also sued out execution in respect of their 
decrees and the question before the execut- 
ing Court was which of these creditors 
could share in the rateable distribution 
of the proper.y under attachment. | 

The judgment-debtors took various objec- 
tions. The decrees based on the awards 
against the estate of Mehdi Shah in favour 
of the Co-operative Society were not 
put in issue, though the judgment-debtors 
applied for amendment of issues and the 
Court allowed them time till arch 10, 1937, 
to put in the relative applicaticn. No such 
application appears to have been made 
and the executing Court proceeded to judg- 
ment on March 10, 1937. The executing 
Gourt held that the decrec-holders who 
had not obtained decrees against Mehdi 
Bhah or his property were not entitled 
to rateable distribution. Regarding the 
“-Bociety, it held that the decrees of the 
‘Society were not executable, because the 
awards on which they were based were null 
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and void. The Society preferred twc 
separate appeals to the High Court frome 
this order: one regarding the debt ojii 
Altaf Hussain and the other regarding the 
debt of Amir Hussain. In neither of these 
appeals did they make the Punjab National 
Bank a party. The learned Judge ine 
Chambers dismissed both these appeals, 
Execution First Appeal No. 125 and Execu- 
tion First Appeal No. 126 of 1937, by his 
order dated November 17, 1937. From 
this order, two Letters Patent Appeale 
have been preferred. In these appeals the 
Punjab National Bank was made a party, 
though not a party to the appeals heard by 
the learned Judge in Chambers. As the 
Punjab National Bank was not made. a» 
party then, we consider that the appeals 
so far as they relate to the Punjab National 
Bank are incompetent, as the Punjab 
National Bank is now no- longer a party 
interested in these appeals, and we dis- 
miss these appeals so far as the Bank ise 
concerned with costs. 

So far as the appeals concern the other 
parties, if appears that they stand on a 
different footing. The learned Judge in 
Chambers has stated the facts of..the case» 
as represented to him and based hig» 
decision on this statement of facts. 
Counsel for both parties before us do Hot 
agree that the facts so stated are correct 
and there is nothing on the record of the» 
case before us from which we can -verify 
these facts. As there is no agreed state- 
ment of the facts and as further the facts. 
stated donot appear on the record of the 
case, we consider that the case should be 
sent back to the executing Oourt with thé 
direction that it would proceed with the 
case from the stage at which it was left 
on March 10, 1937, when one of the parties 
had been given time for the putting ‘in: of 
an application in connection with the 
amendment of issues. In these circums 
stances these appeals are accepted but 
in the circumstances of the case we make 
no order as to costs in this Court. 


D. i Order accordingly. . 
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MADRAS HIGH. COURT 
Appeal No, 273 of 1933 
March 1, 1933 

Lesöa, O. J. AND MADHAVAN Nare, J. 
Sree MUTHANGI SEETHARAMAYYA 
GARU (DEAD) AND OTAgR3—P LAINTIFFS— 

i Ki APPELLANTS 
TETSUS 

PANTHAN SATHIAH AND OT43ERS — 
a DEFEN Dants—ResponpENTS 

Hindu Law—Guardianship— Debts—Promissory 
mote on behalf of minor by guardian mother— 

‘stability of minor to the extent of assets in his 

sanda—Personal liability of mother. 

In a proper case itis within the competence of a 
dindu guardian by executing a promissory note 
9 make a minor liable to the extent of the joint 

-~wamily property in his hands 

Held, on facts that the minor was liable to the 

«xtent of assets in his hands and the. mother who 
raad executed the promissory note on behalf of the 
bmainor as his guardian, was not personally liable 

s she had excluded her personal liability. Yelurt 
[Elaenarayana v. Yeluri Mallayya (1), followed, 

Ramajogayya v. Jagannadhan (2), relied on. 

A. against the decree of the Oourt 
af the Subordinate Judge of Rajahmundry 
in O. 8, No. 103 of 1931. 

Messrs. Ch. Raghava Rao and S. 

[kotange Raman Nayanar, for the Appel- 
ants. 

Messrs K. Someswara Rao and K. Rama- 

wmurthy, for the Respondents. 
“Leach, C. J.—The appellanis are the 
peza representatives of one Sree Mathangi 
itharamayya, who has died since the in- 
motitution of the appeal. 


Sitharamayya 
instituted a suit in the 


Court of the 


ubordinate Judge, Rajahmundry, to recover . 


a sum of. Rs 7,306-2-9 claimed to be due 
to him‘on a promissory note dated December 
30, 1928, executed by Pantham Venkata- 
rathnamma, the mother of the respondents 
ag their guardian. The respondents’ father 
was one Panthan Ohinna Venkanna; who 
on February 21, 1923, 
Sitharamayya Rs. 4.00u on a promissory note. 
This debt had not been discharged at the 
time of his death in 1925. On January 
29, 1926, the widow executed a promissory 
note in substitution of the note given by 
her husband, the renewal being for asum 
of Rs, 5,410 representing the Rs. 4,000 
and interest. In the body of the promissory 
note, it was stated that it was executed 
by he» as the mother and guardian of the 
respondents, and she signed the instrument 
in that capacity. The promissory note in 
suit was executed by her in renewal of 
the last mentioned promissory note for a 
sum of Rs, 7,306-2-9 the difference between 
Rs. 5,410 and Rs. 7,306-2-9 representing 
thè- interest which had accrued due since 
182—121 & 122 
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January 29, 1926. The promissory note is 
in the following terms:— 

“Promissory note executed on December 30, 1928, 
in favour of Sri Muthangi Seetharamayya Garu, 
resident of Rajahmundry, by Venkataratnamma,: 
as the mother and guardian of the minors (4) 
Satteyya (2) Perayya Naidu, and (3) Venkatarao, sons ` 


of the late Pantham Chinne Venkanna, residents 
of Vengalpudi. 


The principal and interest due on the promissory 
note executed and delivered on January 29, 1926, 
is Rs. 7,308-2-9 (seven thousand three hundred and 
six rupees two annas and nine pies). On demand 1 
ehall pay the same to you or order together with 
interest thereon from now till payment of the 
amount at Re. 1 (one rupee) per cent. per mensm, get 
the payment endorsed on the note and take it back. 
The consideration of this is received as aforesaid, 
This promissory note is executed with consent.” 

The signature of Venkataratnamma 
was appended, but in this case she did 
not add the words describing herself as the 
mother and guardian of the minors. 

The suit was defended on ‘the following 
grounds:—(1) The promissory note executed 
by the respondents’ father represented 
moneys obtained by him for his own immoral 
purposes; (2) The signatures on the pro- 
missory note in suit and on the promissory 
note dated January 29, 1926, were not 
genuine; and (3) Tne suit could not be 
maintained against the respondents. inas-: 
much as in signing the promissory note 
in suit their mother had no: described 
herself as their guardian. -The learned 
trial Judge decided in favour of the’ 
plaintiff on the first two points, but held 
against him on the third point. The 
questions relating to the father’s immorality 
and the genuineness of the mother’s signa- 
tures have not been raised before us,-and - 
we are merely called upon todecide whether 
the respondents are bound by their mother’s 
signature on the promissory note in 
suit. ‘ 

This appeal is governed by the decision: 
af a Full Bench of this Court consisting 
of Beasley, C. J. Ramesam and King, JJ. 
in Yeluri Satyanarayana V. Yeluri Mallayya 
(1) which is inthe appellant's favour. In 
passing I may mention that the judgment 
in the present case was delivered after 
the Full Bench had given its decision. 
The facts are almost identical. In the 
Full Bench case [Yeluri Satyanarayana V. 
Yeluri Mallayya (1)] a promissory note had 
been executed by the mother of Hindu minors 
on their behalf and in the body of the 
note it was stated that they were represented 
by their mother, but she signed the note 
without any description following the 

(1) 58 M 735; 155 Ind. Oas. 581; A I R 1935 Mad 
447; 68 M L J 540; (1935) M W N 349; 41 LD W 4; 
7 RM 591 (F B) 
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signature. She had executed*an earlier 
promissory note which itself was in 
renewal of a promissory note execut- 
ed by her deceased husband, It was 
held that the surrounding circumstances 
should be looked into in order to find out 
whether the maker of the note intended 
to exclude her personal liability as guardain 
but to make the wards liable. Seeing 
that the promissory note was in renewal 
of earlier promissory note, ultimately leading 
up to the father’s liability, it was held 
that it.was a proper inference to draw that 
she did intend to exclude her personal liabi- 
lity. It was also held thatin a proper case 
it was within the competence of a guardian. 
by executing a promissory note to make 
a minor liable to the extent of the joint 
family property in his hands. 
` The learned Advocate for the respondents 
has not asked us to hold that the mother 
did not sign the instrument sued upon on 
behalf of the minors. He could not contend 
to the contrary because the note itself 
shows this, as does the earlier promissory 
note executed by the mother, and we know 
that the two instruments executed by her 
were renewals of the father’s promissory 
note. The learnéd Advocate, however, wishes 
us to regard Yelurt Sa'yanarana v. Yeluri 
Mallayya (1) as being wrongly decided, 
bis reason being that a Hindu minor can- 
not be made liable on a promissory note 
executed by his mother as his guardian. 
He does not ask us to disregard the 
decision, but suggests that we should refer 
the question to another Full Bench; To 
justify: this course, we must be ccnyinced 
that there are 
thé correctness of the judgment, The 
learned Advocate has advanced no reasons 
why we should doubt its correctness. In 
holding that a Hindu guardian can bind 
a minor in respect of a promissory note 
in proper circumstances, the learned Judges 
followed Ramajogayya v. Jagannadham (2) 
which was decided by a Full Bench con- 
sisting of Wallis, O. J. and eAyling and 
Seshagiri Ayyar, JJ. who held that the 
judgment of the Privy Council in Waghala 
Rajsanji v. Sheikh Masludin (3) did not 
throw doubts on the correctness of the 
opinion that a Hindu guardian can make. 
a minor liable on a promissory note. A 
similar opinion has also been expressed 
by cther High Courts and this Court „has 


(2) 42. M 185; 49 Ind. Oas. 872; A IR 1919 Mad. 
641; 36 M LJ 29; 25 M LT 23; 9L W 229; 


(1919M W N 148 (F B) 
@) 11 B 551; 14 TA 89; 11 Ind. Jur, 315; 5 Sar. 16 
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regarded it as being settled law. Oon: 
sequently we see no reason to refer the 
present appeal to a Full Bench. ae 
The appeal. being governed by Yelurt 
Satyanarayana v. Yeluri Mallayya (l) it 
must be allowed with costs here and in 
the Court below. The liability of the 
respondents will, of course, be limited to the 
assets of the estate in their hands. , 
There is a memorandum of cross objec- 
tions but these cross-objections have not 
been pressed and will be dismissed without 
costs. i 
N.-D. Appeal allowed. . 


NAGPUR HIGH COURT y 
Second Civil Appeal No. 503 of 1936 . 
November 25, 1938 


PoLucc<, J- 

- LAXMAN RAMCHANDRA DALAL 
` —ÅPPRLLANT 
PETSUS 

WASUDEO VITHAL CHIMOTE, 
—REEPONDENT . 
Pre-emption—Decree for pre-emption directing 
plaintiff to deposit purchase money less costs within 


certain time, on failure, suit to stand dismissed 


Plaintiff, held could appeal. : 

In a preemption suit, the decree directed the 
plaintiff to deposit ‘purchase money less costs with- 
in a certain period. It was also provided that in 
default the suit would stand dismissed : 

Held, that the plaintiff could appeal against the. 
decree. Kodai Singh v. Jaisri Singh (1), followed, 
Wazir Khan v. Kale Khan (2) and Girdhari Singh 
v. Bhupal Singh (3), relied on, Umrao Singh v. 
Kanwal (4), distinguished. 

.8. O. A. from the appellate decree of the 
Court of the Third Additional District’ 
Judge, Amraoti, dated July 30, 193%, in 
Civil Appeal No; 10-A of 1936 confirming the 
decree of the Court of the Second Subordie 
nate Judge, Second Olass, Amraoti, dated 
February 19, 1936, in Civil Suit No. 86-A 
of 1335. 7 e 
Mr. N. T. Mangalmurti, for the Appel- 
lant. - 4 

Diwan Bahadur K. V. Brahma, for the 
Respondent. 


Judgment.—The plaintiff sued for pre- 
emption on February 19, 1936, and a decree 
was passed directing him to deposit 
Rs. 700 less costs within three months; in 
default of making this deposit, his suit to 
stand dismissed with costs. On April 18, 
1936, an application for an extension of 
the time fixed for payment was rejected 
by the lower Appellate Court, The plaintiff 
never made the deposit required, and his 


. appeal was dismissed on the ground that 
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it was not opén tò him to question the 
decree passed against him as he had not 
complied with it. 

In Kodai Singh v. Jaisri Singh (1) itheld 
that in sach a case the plaintiif could 
appeal after the period prescribed in the 
decree had elapsed without his paying in 
the pre-emptive price fixed thereby. That 
case has been followed in Wazir Khan v. 
Kale Khan (2) and Girdhari Singh v. 
‘Bhupal Singh 3) No case has been cited 
to me in which the correctness of that view 
has been challenged. The question whe- 
ther the original Uourt or the Appellate 
Court has power to give an extension of 
time under s. 143 of the Civil Procedure 
Code, or under any other provision is a 
different question. On general principles 
Ican see no reason why in a case of this 
sort the plaintiff should not appeal against 
the decree that has been passed against 
him. If the decree of the first Court is 
upheld in its entirety, then it may -bethat 
his right to preempt has gone because he 
‘had failed to deposit the pre-emptive ‘price 
fixed within the required time, Bat if the 
Appellate Oourt varies the price fixed by 
the first Court, {do not see why it should 
not have power to vary also the period 
allowed for payment. Following the dece 
sion ia Kodai Singh v. Jaisri Singh (1) 
I hold that the appeal lies: ‘The decision 
in Umrao Singh v. Kanwal (4) was on a 
different point and there was no reference 
there tothe previous Full Beaca decision 

The appeal is, therefore, allowed and the 
case is remanded to the lower Appellate 
Court for decision on the merits. Costs 
will abide the event. Counsel's fee in 
this Gourt Rs. 15. 


D... Appeal allowed. 
(y Í3 A 376 (F B). i 


” (2) 16 A124; A W N 1691, 3, 
RG 45 A 456, T4 Ind, Oas, 715; A I R 1923 All. 


(4) ATR 1933 All, 113, Ll Inl. Oas 15; Ind. 
Rul, (1933) All. 30. 
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SIND JUDICIAL COMMISSIONER'S 
Mee | COURT 
Orimiaal Revision Application No. 192 
of 1938. 
October 6, 1938 
Davis, J. O. AND WESTON, J. 
SHERKHAN DHANI BAKSH 
AND OTHERS—APPLIOANTS 
versus 
EMPEROR—Opposite Party 
Criminal Procedure Code (Act V of 1898), s. 491 
—Order of arrest pass:d. under s. 10, Sind 
Bacumbered Estates Act—Judicial Commissioner 
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Court, if can interfere — Sind Encumbered 
Estates Act (XX of 1896), ss. 8, 10, 12—Unjustified 
claim to property, whether ousts manager's power 
under a. 10—Order of management under 8.8 implies 
enquiry asto property and decision thereon—Pro- 
-perty shown in Record of Rights as belonging to 
zamiodar also included in Notification under s. 12 
~—Third person disputing zamindar's title to pro- 
perty—Presumption under s. 135-J, Land Revenue 
Code—Property, if canbe regarded as property in 
management under s. 10—Manager’s power of arrest 
under s. 10—Hssentials to be mentioned in order 
of arrest, stated—General principles in s. 4 of 
Repealing Act of 1938, and s. 6-A, General Clauses 
Act X of 1897), ssated—S.10, Sind Hnetmbered Estates 
Act as it now stands, whether relates to rents, pro- 
fits and other sums in respect of property under 
management. 

The Judicial Commissioner's Court cannot inter- 
fere under s. 491, Criminal Procedure Code, with the 
order of the manager of an estate when he orders 
arrest of a person in exercise of the jurisdiction 
conferred upon him under s. 10, Sind Encumbered 
Estates Act. Ghanskamdas v. Manager, Encumber- 
ed Estates (1), followed. 

Assertion of an unjustified claim to property made 
by a third person is not sufficient to oust the 
manager's power of management under s. 10, Sind 
Encumbered Estates Act. Under 8.8, the ordar of 
management extends, inter alia, to all the immov- 
able property, including any interest in joint 
immovable property of which the debtor is possessed 
or entitled, and quite clearly such order necessarily 
implies, some inquiry as to what the property is 
and some decision upon that inquiry. Immovable 
property does not describe or name itself or itself 
proclaim the identity of its owner, and where, a 
certain snare in the lands is shown as the property 
ofthe zamindar in the Record of Rights pub- 
lished by the Manager under s. 12 of tha Act in 
the Sind Official Gazette, the manager can rely 
upon the presumption raised by s, 135-J, Land 
Revenue Oode, and the share can be held to be pro- 
perty of which he is in management under s. 10 
inspite of a third person disputing the title of the 
zamindar to that share. Birokhan v. Malak Salukhan 
(2) and Shewakram Gurdinomal vy. Ghulamishah (3), 
distinguished. ` T 
- The Manager of Encumbered Hétates lias power 
under s. 10, Sind Wncumbered Estates Act to arrest, 
during the management of the property. It is, 
however, incumbent upon the Manager, when he 
purports to exercise the powers of arrest conferred 
eby the Act, to mention in his order the section of 
the Act under which he passes his order and the 
survey numbers in respect of which he proposes to 
recover, by his power of arrest, sums due. 

The general principal embodied in s. 4 of 
Repealing Act°of 1938 and in s. 6-A, Ueneral 
Olauses Act, 1897, is that textual alterations remained 
fixed inthe parent Act, after the Amending Act 
has come into force, though the Amending Act 
be subsequently repealed. Section 10, Sind Kncum- 
bered Estates Act, therefore, even now relates 
to “allreats, profits and other sums in respect of 
property under management” as amended by the 
Repealing Act II of 1906 though that Act itself was 
afterwards repealed by the Repealing Act of 1938, 


Mr. Rewachand V. Thadani, for the 
Applicants. i 
Mr. Partabrai D. Punwani, Advocates 


General, for the Crown. 
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Davis, J. C.—This is an ‘application 
under s. 491, Criminal Procedure Code, for 
an order that the seven applicants alleged 
to have been unlawfully arrested and 
detained by the Manager of Encumbered 
Estates be brought before this Court and 
set at liberty. We have ncw, however, only 
to deal with the case of the principal khate- 
dar, Dhani Baksh Sherkhan, as the other 
applicants have’ been already released by 
the Manager himself. The order of the 
Manager dces not bear, as it should, the 
section of the Act under which it is made, 
nor does it mention the survey numbers 
in Deh Petoro in respect of which the 
-Manager clainis by means of arrest to 
enforce the payment of sums due, and 
‘we think it is incumbent upon the Manager, 
when ke purports to exercise the powers of 
arrest conferred by the Act, to mention in 
his order the section of the Act under 
‘which he passes his order and the survey 
numbers in respect of which the proposes to 
recover, by his power of arrest, sums due. 
We think this much rf precision is due 
not- only io those to be arrested but to the 
Court which may be called upon to adjudi- 
cate upon the validity of his order. But 
these questions of detail apart, we think 
the Manager had power under s. 10, Sind 
‘Encumbered Estates Act, 1896, toarrest the 
applicant, and it is not for us to interfere 
with a jurisdiction conferred on him by the 
Legislature: Ghanshamdas v. Manager, En- 
cumbered Estates(1), The zamindar under 
protection is one Fateh Muhammad and the 
Manager claims on his behalf an undivided 
two annas share in certain survey numbers 
in ‘Deh Petoro, Taluka Johi, of which.the 
applicants às co-owners claim exclusive 
Possession :dnd- from- which they take the 
produce, andthe Manager claims from them 
on ‘behalf of Fateh Muhammad a two annas 
share in this prcduce which being in arrearg 
amounted in 1936-37 to Rs. 1,171-6-0, the 
sum shown as due in the order of arrest. 

On behalf of the applicant two points 
were raised, firstly that by India Act I 
of 1938, Act IT of 1906, amending the Sind 
Encumbered Estates Act was repealed, and 
that s, 10 of the Act of 1896 in consequence 
now relates only to rents and profits and 
not to “rent, profits and other sums”, while 
the learned: Advocate-General contended 
that the effect of the repeal of the Amend- 
ing Act [I of 1906 was merely to revive 
the section as it stood before it was amended, 
` go that it relates to rents and profita. 


(1) 225 L R 24; 99 Ind, Cas, 930; A i 
Ii BONDI AKERAT Bind 
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But we think both arguments are wrong 
and that the repeal of Act II of 1906 amend 
ing the principal Act leaves the principa— 
Act as it now stands amended, so that im 
relates to “all rents, profits snd other sumt 
in respect of property under management” 
The amendments by Act II cf 1906 now 
repealed were merely technical amend: 
ments which remain fixed in the parent 
Act from the time when tLe Amending Act 
came into force even though it is subse 
quently repealed. Section 4 cf Act I om 
“The Repealing Act of 1938" itselém 
makes this clear. It is as follows: 

“4, Effect of repeal of amending enactment.— 
Where this Act repeals any enactment by which 
the text of any other enactment was amended by 
the express omission, insertion or substitution of 
any matter, the repeal shall not affect the con- 
tinuance of any such amendment made by the 


enactment so repealed and in operationat the 
commencement of this Act.” 


The general principle embodied in this» 
section and ins. 6-4, General Clauses Act, 
1097, is that tex: ual alterations remained 
fixed in the parent Act after the Amend- 
ing Acthascome into force, though the 
Amending Act be subsequently repealed, 
The first pcint taken by the applicant fails. 
The second point taken is that the manager 
has the management only over property 
to which his title is undisputed. It is 
urged that the applicant disputes the title 
of the zamindar to a two anna share in 
the survey numberin Deh Petoro so the 
manager must go to the Civil Court and 
get a decision on his title, and reliance is 
placed upon a ruling of this Court in 
Birokhan v. Malik Salukhan (2). But the 
Judges in that case did not discuss or con- 
sidér s. 10 of the Act, and that decisión, 
in our opinicn,is only a binding decision 
on the question of the right of a claimant 
to property claimed by the manager to have 
resort to the Civil Courts; on other questions 
the remarks are obiter, and we find it 
difficult to accept the argument that a per- 
son has only to assert a claim to property, 
however unjustified that claim may be, to 
oust the manager's power of management 
under s. 10, Sind Encumbered Estates Act. 
Under 8. 8, the order of management 
extends, inter alia, to all the immovable 
property, including any interest in, joint 
immovable property of which the debtor 
is possessed or entitled, and quite clearly 
such order necessarily implies some inquiry 
as to what the property is and some decije 
sion upon that inquiry. Immovable pro- 


ae L R 183; 96 Ind. Cas, 1049; AI R 1926 
Sind 279. ` ; 
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perty does not describe or name, itself 
or itself proclaim the identity of its owner, 
and where,as in this case, we have the 
two annas share in the lands shown as the 
property of the zamindarin the Record of 
Rights as long agoas 1914, and this. pro- 
perty is specifically included in the Noti- 
fication dated October 29,1925, published by 
the Manager under s. 12 ofthe Act in the 
Sind Official Gazette of November 12, 
1925, Part 1, we see no reason why the 
Manager should not rely upon the presump- 
tion raised by s. 135-J, Land Revenue 
Code, and this two annas share should not 
beheld to be property of which he is in 
management under s, 10. Section 135-J 
is as follows: 

“185-J, An entry in the Record of Rights and 
8 certified entry inthe registerof mutations shall 
be presumed to be true untilthe contrary is proved 
or a new entry is lawfully substituted therefor”. 

We leave for decision on another 
oczasion the ease which would arise where 
thereis noentry in the Record of Rights, 
merely a notification under s. 12, Sind 
Encumbered Estates Act. Further, in this 
case, it is clear from the affidavit on 
record that the manager actually took 
chargeof thistwo annas shire as part of 
the estate of the zamindar; for five years 
up to 1930-31 he leased it to the zamindar 
himself: in the year 1932-33, and 1933-34, 
he leased it to one Sultan, son of Mahom- 


ed Hashim, and was paid lease money; for. 


three years after the two annas share was 
managed departmentally, and though the 
applicants recovered the crops, they paid 
to the Managera sum of Rs. 161130 in 
193 1-35. We do not think the effect of the 
ruling in Birokhan v. Malik Salukhan 
(2) is to deprive the manager of the right 
of the management of this property or 
prevent him from recovering by means 
of arrest profits and other sums duein res- 
pect therefor. The case in Shewakram 
Gurdinomal v. Ghulumshah (3) is not much 
in point. This application must, therefore, 
failand the applicant Dhani Baksh must 
enter into a bond to present himself before 
the gaoler of the civil gaol at Sukkur within 
two days. Order accordingly. 


S Order accordingly. 


hd 
Pas 228 L R 82;103 Ind, Cas. 440; AIR 1997 Sind 
5. 
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BOMBAY HIGH COURT . 
Civil Revision Application No. 78 of 1938 
November 18, 1938 
Beaumont, C. J, 
TAYERALI MAHA-MADALI— 
PLAINTIFR— APPLIOANT 


: versus 
GARABAD SADU—Dzrenpant— 
OPPONENT 

Limitation Act (IX of 1908), ss. 19, 20—Part 
payment not coming under s. 20, when operates as 
acknowledgment—Endorsement on pro-note stating 
that certain amount is paid towards payment with- 
out specifying whether it is towards interest as 
such—Endorsement, if amounts to acknowledgment. 

Sections 19 and 20, Limitation Act, are inde- 

pendent of each other, You may have an acknow- 
Iedgment of liability, which comes within s. 19, 
unaccompanied by any part payment: or you may 
have an acknowledgment of liability coupled with a 
part payment, which complies with the terms of 
8. 20, inwhich case the debt is saved from limita- 
tion both under s. 19 and under s. 20; but, if 
there 18 8 part payment which does not comply 
with the terms of s. 20, that cannot prevent the 
document operating as an acknowledgment ‘within 
the meaning of s., 19. All that is required under 
s. 19 is an acknowledgment of liability in respect 
of the debt, 
” Consequently, where an end rsement on a pro-note 
states that certain payment has been made as vasut, 
i. e„ towards payment, but it ig not paid expressly 
as interest, the payment being on account of the 
debt secured by the note on which the endorsement 
is made, the endorsement amounts to ‘an acknow- 
ledgment of liability to pay debt within the mean- 
ing ofs. 19. Venkatakrishniah v. Subbarayudu (3), 
relied on, Udaypal Singh v. Lakhmt Chand (1) and 
Havabu v. Isup Musa (2), referred to. 

O. R. App. against the decision of the 
Second Sub-Judge, Nendurbar, in Sm. O. 
C. Suit No. 1709 of 1936. - 

Mr. N. M. Oka, for the Applicant. 

Mr. P. B. Gajendragadkar, 
Opponent. 

Order.—This revisional application raises 
a short point on the law of limitation. The 
defendant executed a promissory note in 
favour of the plaintif on April 13, 1933, and 
¢the suit was filed on November 10, 1935, 
so that the suit is out of time, unless 
the plaintiff can bring his case within one 
of the exceptions contained in the Limita- 
tion Act. He relies upon a document 
endorsed on the promissory note on October 
4, 1934, and the question is whether that 
document saves limitation under s, 19 or 
s. 20, Limitation Act. The document states 
‘that the debtor has given certain bajri of 
the value of Rs. 54 towards vasul, which 
means towards payment. That is credited. 
And then again at the bottom of the docu- 
ment it is stated “Rs. 54 paid as vasul.” 
So that what it comes to is that there is a 
payment of Rs. 540n account of the debt, 
which must mean the debt secured by 


for the 
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| the document -on. which this endorsement 


was made. -° .- s 

The plaintif in framing his claim 
treated the Rs. 54 as having been paid 
on account. of interest, but according to 
the terms of the endorsement it was not 
paid expressly as interest, and was not 
therefore aèpayment of interest as such 
within the meaning of 8. 20, Limitation 
Act. Sothatthe position which arises is that 
payment was made tothe creditor without 
any appropriation being made by the debtor, 
and tke creditor subsequently appropriat- 
ed tke payment. to interest. In such 
circumstances. it was held by a Full Bench 
of the Allahabad High Court in Udaypal 
Singh v. Lakhmi Chand (1), that the pay- 
ment would not amount to a payment of 
interest as sueh,-and the view was expressed 
by this Oourt in Havabu v. Isup Musa (2), 
that such payment could not be treated 
either as a payment of interest as such 
or as a part payment of principal within 
the meaning of s: - 20, Limitation Act. I 
desire to réserve-my opinion as to the 
legal effect. of such a payment because 
it is not. necessary for me to con- 
sider the point in the present case. In 
my judgment, this document amounts to an 
acknowledgment ‘within s. 19, Limitation 
Act. I.agree with the view expressed by 
the High Court of Madras in Venkata- 
‘krishnich v. Subbarayuau (3), that ss. 19 
and 20, Limitation * Act, are independent 
of each otker. You may have an acknow- 
ment cf liability; which comes within 
8. 19, unaccompanied by any part pay ment; 
or you may have an acknowledgment cf 
liability coupléd with a part payment, which 
complies with the terms of s. 20, in 
which case the debt is saved from limita- 


‘tion both under 5.19 and under s. 20; 


but, if there is a part payment which does 
not comply with the terms of s. 20, it seemg 
to methat that cannot’prevent the document 
operating as an. acknowledgment within 
s. 19. As I read the decision of the Full 
-Fench of the Allahabad HigheQourt, so far 
as it relates to s. 19, the learned Judges 
held that the document before them did 
not amount to an ‘acknowledgment. The 
document with which I have to deal is 
‘in different terms and states that the 
payment is towards payment of the debt, 


(1) 58 A 261; 159 Ind. Cas. 387; A I R 1935 All. 
oe ALJ 1029; 1935,AL R 1107;8R A 438 


(2) 40 Bom. L R 968; 178 Ind. Cas, 844; A I R1938 


Bom, 467; 11 R B186. 


(3) 40 M 698; 36 Ind. Cas. 240; A IR 1917 Mad, 
‘805; 3 L W 576; (1916) 2 M WN 256. 


SHAHABUDDIN SAHIB V. TOTA YENKATAOHALAM - (MADR.) 


18210 


i. e. the debt: secured by the promissory. 
note. All that is required under s. 19, is 
an acknowledgment of liability in respect 
of the right and in my opinion, this docu-. 
ment is an acknowledgment of the liability. 
to pay the debt to which the plaintiff has 
a right. In my opinion, the plaintiff's 
suit was in time and the case therefore 
must be remanded to the lower Court to 
be dealt with on the merits. The petitioner 
to get the costs of this application. 


De Case remanded. 


MADRAS HIGH COURT 
Civil Revision Petition No. 480 of 1936 
April 22, 1938 

, ABDUR RAHMAN, J. ` 

SHAHABUDDIN BAHIB—PATITIONRER 
versus 
TOTA VENKATACHALAM OHETTIAR— 
P RESPONDENT. : 

Negotiable Instruments Act XXVI of 1881), a, 9— 
To determine whether assignee is holder in due 
course, promissory note payable on demand cannot be 
considered to have matured on date of its execution 
—Assignment of promissory note—Time between its 
execution and assignment only 16 dys — Pro- 
missory note, if can be considered to have matured on 
date of its assignment —Assignee, whether holder in 
due course— Contract Act (IX of 1872), 3. 23—Haecu- 
tion of pro-note in favour of creditor of third person 
io release him of debts — Consideration, if legal— 
Transaction, if can be avoided merely because 
promisee knows that motive of promisor for execution 
of promissory noie was debtor's agreement to give 
evidence in certain casein favour of promisor. 
- It cannot be contended that the promissory notes, 
which are payableon demand could not benegotiated 
in such's manner as to make their holders to be 
holders in due course under any circumetances, For 
the purpose of determining whether a person is 
holder in due course 8 promissory note which is 
payable on demand cannot be regarded as having 
matured on the date on which it cameinto existence, 
The date of its maturity would depend upon the 
circumstances of each case. In the case of such a 
promissory note, one of the safe guides would be to 
ascertain ifa demand had been made and refused, 
The length of the time for which the promissory note 
has not been paid would also be a relevant factor in . 
order to ascertain if the promissory note was a stale 
one. Ifithas been in the handsof the holder for 
an unreasonable length of time, the transferee may 
be considered to be put onenquiry, but if there -is 
nothing which may give any legitimate cause for 
suspicion, the ordinary preeumption under s. 118 (d), 
Negotiable Instruments Act, would have to be raised 
in his favour. {p, 968, col. 1.) Cd 

Whereonly sixteen days have elapsed between the 
date of the execution of the promissory note in suit 
and the date of its transfer to assignee, it is highly 
improbable that the assignee could suspect thata 
demand was made by his assignoy and refused 
by the promisor. The promissory note cannot 
therefore be considered to have matured on thé date 
on which it was transferred to the assignee and the 
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-assignee therefore is holder in due course as defined in 
<3, 9 of the Act. 

There is no doubt that a promissory note executed 
in consideration of giving evidence is unenforceable, 
whether the statement which a person may have 
promised to give beeither true or falze. If, however, 
the object and consideration are found to be legal 
and valuable, the transaction cannot be avoided 
simply because the promises happens to know the 
‘reason for which the promisor had executed the 
promissory note in his favour. P. Sashannah 
Chetty v. Ramaswami Chetty (1), Addiraja Shetty v. 
Vitti! Bhatta (2), Pearce v. Brooks (3), Cannan v. 
Bryce (4) and Pannichand v. Nanoo Sanker Tawker 
(5), relied on. 

Hence where a person executes a pro-note in favour 
of the creditor of a third person in order to release 
him from his debts the object and consideration of the 
pro-note are legal and the transaction cannot be 
avoided because the promisee knows that the pro- 
misor executed the promissory note in consideration 
of that third person's agreement to give evidence in 
favour of the promisor in a certain cage instituted by 
him. The promisee or his assignee: would not be 
required to establish the nature of the contract 
between the debtor and the promisor in order to 
succeed on the promissory note and hence the pro- 
missory note cannot beheld to be contaminated with 
illegality. Dehra Dun Mussoorie Eelectric Tramway 
Co, Ltd. v. Oficial Liquidator (6), relied on, Wild v. 
Simpson (7), referred to. 

Moreover, under s. 120, Negotiable Instruments Act, 
the defendant who is the maker of the promissory 
note in suit cannot be permitted to deny its validity 
as against the plaintiff who has been held to be a 
holder in due course. 

©. R. P. from the decree of the Court of 
Small Causes, Trichinepoly in S. O. 8, 
No. 3626 of 1935, 

Mr. B. Pocker, for the Petiticner. 

Mr. S. Amudhachari, for the Respondent. 

Order.—The facts which have led up to 
this revision may be briefly stated. One 
‘Anthonimuthu owed some money to Gnana- 
prakasam Pillai for which the latter had 
secured two decrees against the former. 
The defendant was an agent to the afore- 
said Gnanaprakasam Pillai for the purpose 
of collecting his outstandings, When he 
went to realize the debts due to Gnana- 
-prakasam Pillai, he discovered that Anthoni- 
muthu could give useful evidence in a case 
which he intended to institute against 
some third person, with whom I am not 
concerned here, An arrangement was thus 
arrived at between the defendant on the 
one hand and Anthonimuthu on the other, 
“under which the latter promised to depose 
in the defendant's favour and the former 
agreed to discharge the debts due to Gnana- 
prakasam Pillai by the latter, It appears 
that the defendant was notin a position to 
pay the debts due to Gnanaprakasam Pillai 
at the moment, He consequently paid a 
sum of Rs, 100 only in cash and after 
deducting Rs. 50 which would have been 
due to him for his commission on realiza- 
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tion of theedebts due from Anthonimuthu, 
he executed a  promissiory note on 
August 29, 1935 (Ex. A) in favour of Gnana- 
prakasam for Rs, 560. Gnanaprakasam 
agreed tothis and released Anthonimuthu 
from his decrees and certified payment to 
the Court. Gndnaprakasam thea served the 
defendant with a notice on September 7, 1935 
(Ex, (1), under which he was asked to dis- 
charge his liability by September 15, failing 
which, it was so mentioned in the notice, 
the promissory note would be assigned. It 
appears, however, that thé promissory ncte 
was assigned in favour of the plain'iffa 
day before the time given in the notice for 
payment, i. e..on September 14, 1935, and 
the assignee filed this suit on its basis, 
which was decreed by the lower Court, 
Te defendant has now come up to this 
Court and has urged the dismissal of the 
suit on the grounds that the plaintiff was 
not a holderin due course and inasmuch 
as the promissbry note was executed for an 
illegal consideration, it could not be en- 
forced in a Court of law, 

Three reasons were given by Mr. Pocker 
to show that the plaintiff was not a holder 
in due;course: (1) that as the promisscry 
note was payable on demand, is should be 
deemed to have maturcd on the date on 
which it was executed and an assignment 
on a subsequent date would not place the 
plaintiff in a position better than that of 
his assignor; (2) as a demand was made by 
Gnanaprakasam Pillai on September 7, 1939, 
an assignment subsequent to that date 
could be of no avail to the plaintiff, who 
would be subject to such equities as existed 
at the. time of transfer, aud (3) as a notice 
of dishonour was given by the defendant 
to Gnanaprakasam Pillai on September 13, 
the holder took the instrument subject to the 
vice with which the bill was tainted at the 
time of the transfer. 2. 

The learned Oounse] for the petitioner 
has placed hie reliance ons. 9, Negotiable 
Instruments Act, in support of his first 
objection. It is true that the language of 
the section lends some support to the argue 
ment advanced by him, but I do not think 
it would be seriously contended that the 
promissory notes, which are payable on 
-demand could not be negotiated in such a 
manner as to make their holders to be 
holders in due course under any circum- 
stances. It would come as a rude shock to 
the commercial community in India, if 
they discovered that the legal pcsition in 
zegard to such promissory notes happens to 
be what has been contended for befors me, 
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The contention raised by Mr.. Pocker is 
based on the supposition that promissory 
notes of this kind must be taken to have 
matured on the date on which they are. 
executed. The date on which limitation 
would start in regard to these notes could 
not be a safe guide to come to’ a con- 
clusicn that even for this purpose they 
should be presumed to have matured. on 
the. date cn which they were executed. 
There is nothing in the Negotiable Instru- 
ments Act which would warrant such a 
conclusicn. On the contrary, the ordinary 
presumption under s. 118 (d), Negotiable 
Instruments Act, is that every transfer of a 
negotiable instrument was made before its 
. maturity and there is no reason why this 
presumption should not be extended to 
-promissory notes which are payable on 
- demand, Iam therefore of the opinion that 
for this purpose a promissory nole which 


is payable on demand cannot be regarded- 


as having matured on the date on which 
it came into existence. The date of its 
maturity would, I feel, depend upon the 
circumstances of each case. In the case of 
such a promissory note, as has been men- 
tioned above, one of the cafe guides would 


be to ascertain if a demand had been made: 


and refused. The length of the time for 
which the prcmissory note has not been 
paid would also be a relevant factor in 
crder to ascertain if the promissory note 
was a stale one. If it has been in the hands 
of the Holder for an unreasonable length of 
time, the transferee may be considered to 
be put on enquiry, but if there is nothing 


which may give any legitimate cause for’ 


suspicion, the ordinary presumption referred 
to above, would have to be raised in his 
favour. The date of the execution of the 
promissory note in suit and the date of 
its transfer to the plaintiff are therefore 
material andit is highly improbable that 
the plaintiff could suspect that during an 
interval of sixteen days, which had passed 


between the date of the execution of the : 


promissory. note and ifs transfer to the 
plaintiff, 3 demand was made by his 
assignoor ond refused by the defendant. I 
would therefore hold that the promissory 
note in suit could not be considered to have 
matured on the date on which it wag trans- 
‘ferred to the plaintiff. - 

As for the sezond reason which has been 
urged by the learned Oounsel on behalf of 
the petitioner, it appears that the demand 
was’ made by Gnanaprakasam Pillai under 
which the defendant was asked to pay his 
dues on or before September 15, 1935, 
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(Ex. D). The promissory note was, as stated 
above, assigned on September 14, and the 
mere fact of the demand would not be 
sufficient to enable me to: hold that it had 
matured before the expiry of the time given 
for payment. Moreover, there is no evie 
dence on the record from which I could 
infer that the plaintiff had any knowledge 
of the demand made by Gnanaprakasam 
Pillai on September 7, 1935. . 

As for the third reason, the notice of 
dishonour by the defendant to Gnanapraka- 
sam Pillai had not been produced on the 
record and no secondary evidence of the 
same has been given. But from Gnana- 
prakasam Pillais reply to that letter 
which is on the record (Ex. Il-a) it appears 
that it was delivered to him on Septem- 
ber 16, 1935, The notice of dishonour must 
therefore be deemed to have been conveyed 
to Gnanaprakasam Pillai on that day and 
not earlier; but as pointed out above, the 
promissory note had already been trans- 
ferred on September 14, 1935. This con- 
tention must also be repelled. Tre result 
is that the plaintiff would not be affected 
in the circumstances by s. 59, Negotiable 
Instruments Act. He has been found by 
the lower Court to be an indorsee for con- 
sideration and there is nothing on- the 
record to show that he had any cause to 
believe the existence of any defect in the 
title of the assignor.. He must, therefore, be 
presumed to Lea tolderin due course as 
defined in e2. 9 of that Act. 

The next ground which has been urged 
on behalf of the petitioner is that the prc- 
missory note was for an unlawful consi- 
eration. The petitioner's learned Coungel 
has relied on P. Sashannah Chetty v. Rama- 
swami Chetty (1) and Addiraja Shetty v. 
Vittil Bhatta (2) in support of his conten- 
tion. There is no doubt that a promissory 
-note executed in consideration of giving 
evidence is unenforceable, whether the state- 
ment which a person may have promised 
to give be either true or false. There would 


. be no consideration ifthe evidence which 


he had undertaken to give te true, as it 
would then be a promise to perform a public 
duty which he is bound by law to discharge; 
but if the evidence be false, the considera- 


-tion would be positively vicious and ijlegal, 


In the first case, there would be'no con- 
sideration at all and in the latter case the 
consideration would be unlawful. It has 
therefore been urged that the consideration 
BANA ORI Ni 


9) (1914) M W N 322; 23 Ind. Oas. 540; A T È 1914 
Mad. 366; Í L W 300, l | 


1939 


—or the promissory note in suit being either 
on-existent in the -eye of law or being 
kalegal, the transfer of the same would be 
«oid and would confer no title in the 
laintiff to recover, Mr. Pocker has cited 
wo English cases, Pearce v. Brooks (3) 
mand Cannan v. Bryce (4) and a Madras 
«ase, Pannichand v, Nanoo Sanker Tawker 
‘5), to substantiate his contention. They 
mare authorities for the proposition that any 
=ono who contributes to the performance of 
wean illegal act with a knowledge that the 
«ubject-matter of his contract is intended 
mio be illegally applied cannot recover on 
=the contract, This proposition may be 
«correct and even incontrovertible so far as 
it goes. But the question is, if it has any 
application to the facts of this case. 
- It has been found by the lower Court 
that the money was due to Gnanapraka- 
sam Pillai for which decrees had already 
been passed in his favour and which were 
certified by him, as a decree-holder to have 
been duly satisfied on the receipt of the 
promissory note executed by the defendant. 
Anthonimuthu’s release frum the decretal 
debts would undoubtedly furnish 4 good 
consideration for the promissory note in 
suit. The question then is if, as found by 
the lower Oourt, Gnanaprakasam‘s knoow- 
ledge ofthe defendant's motive for execut- 
ing the promissory note. would vitiate the 
transaction. Ib is clear that Gnanapraka- 
sam was not to benefit by the contract 
entered into between Anthonimuthu and 
the defendant. I have already held that 
the consideration which had emanated ‘rom 
GQnanaprakasam, namely the release of 
Anthonimuthu from his decretal debts, was 
a valuable one. The object of the contract 
in substituting the defendant for Anthoni- 
muthu cannot be said to be illegal. If the 
object and consideration are legal, the con- 
tract cannot be avoided unders. 23, Contract 
Act. Gnanaprakasam’s knowledge of the 
defendant’s motive in executing the promis- 
sory note cannot be held to make it un- 
enforceable at his instance. Motive should 
not be confused with the object and con- 
sideration of a contract. They are essentially 
difierent. If the object and consideration 
are found tobe legal and valuable, the 
transaction cannot be avoided simply because 
the pfomisee happens to know the reason for 
which the defendant promisor had executed 
the promissory note in his favour, As 
(3) (1886) 1 ee L J Ex. 134; 12 Jur. (ws) 342; 


14 L T 288; 14, 14. 
A W (81 Y3 B & Ald. 179; 106 E R 628,22 RR 


` (5) 18 M L J 456,4ML T 107. 
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pointed out by Mukerjee, J. in Dehra Dun 
Mussoorie Electric Tramway Co., Ltd. v. 
Oficial Liquidator (6): “a contract cannot 
be vitiated, as a collateral contract happens 
to be unenforceable at law.” 

_ It would therefore follow that rven if 
Anthonimuthu had agreed to give false 
evidence in favour of the defendant, the 
illegality of the consideration of the con- 
tract between Anthonimuthu and the de- 
fendant would not affect the validity of 
the transaction between the defendant on 
the one hand and Gnanaprakasam on the 
other. Thera is nothing on the record to 
show that Gnanaprakasam Pillai was a 
party to this arrangement between Aathoni- 
muthu and the defendant. Nor has it been 
proved or found that Gnanaprakasam knew 
that the evidence to be given by Anthoni- 
muthu was false. A priori the same result 
would follow if the evidence which Anthoni- 
muthu had agreed to give was true, asin 
that case there wculd be no consideration 
for the contract but this would not affect 
the legality of the contract between the 
defendant and the promisee, 

Let me consider the case from a differ- 
ent point of view. It has been held in 
Wild v. Simpson (7), that the consideration 
would be considered to be contaminated 
with illegality if the plaintiff requires any 
aid from the illegal transaction to establish 
his case. Let me see if the plaintiff or hig 
assignor Gnanaprakasam Pillai would be 
required to establish the nature of the con- 
tract between Anthonimuthu and the 


. defendant in order to succeed on the pro- 


missory note executed by the defendant in 
Gnanaprakasam’s favour. It is obvious that 
he would not be required so to do. Judging 
from this test also, promissory note in suit 
cannot be held to be contaminated with 
an illegality. Moreover, under s. 120, Nego- 
tiable Iostruments Act, the defendant who 
ss the maker of the promissory note in guit 
cannot be. permitted to deny its validity ag 
against the plaintiff who has been held to 
te a holder in due course. In addition to 
this, since the plaintiff has been found to 
be a holder of the promissory note for con- 
sideration he would be entitled to recover 
the amount either from his transferor or 
any prior party, which would in this -case 
includé the defendant. For the foregoing 
reason, the revision fails and is dismissed 
with costs, 

Nts. Revision dismissed, 

(6) AIR 1930 All. 357; 126 Ind, Oas. 819; 52 A 406; 
(1930) AL J 139; Ind. Rul. (1930) All. 67, 

(7) (1919) 2 K B 544;88 L J KB 1085; 121 L T 326; 
638 J 625; 35 T L R 5768. 
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NAGPUR HIGH COURT 
Letters Patent Appeal No. 12 ot 1937 
January 5, 1939 
Stonz, O. J. AND Bose, J. 

Tag SECRETARY or STATE 
FoR INDIA ın COUNOIL tarover 

Taz AGENT, G. I. P. RAILWAY, 
VIOTORIA TERMINUS, Bompiy—APPELLANT 
versus 
Musammat GEETA AND OTHERS — 
RESPONDENTS 

Letters Patent (Nagpur), cl. 10 — Limitation for 
appeal—Judge disposingof appeal under s. 30, Work- 
mn Compensation Act—Letters Patent Appeal does 
not lie, 

It is desirable to warn the legal profession that the 
Letters Patent Appeals may well be held to be out 
of time if not filed within 30 days in future. [p. 
970, col. 2.3 

{In this case, however, the appeal was admitted even 
though out of time under the discretion to admit for 
good cause shown.] 

Quaere.— Whether in computing 30 days, the 
period during which the Court is closed should be 
excluded. 

Where an award made pursuant to the provisions 
of the Workmen's Compensation Act comes to the High 
Court under s. 30 of the Workmen's Compensation 
Act and the matter is disposed of by a Judge of the 
High Court, his decision does not amount to a judg- 
ment within the meaning of cl. 10 of the Letters 
Patent (Nagpur) and therefore no Letters Patent 
Appeal lies against it. But the Judge who has to 
deal with either an appeal or a reference under the 
Workmen’s Compensation Act, might well be justified 
in any case of difficulty or raising a point of 1m- 
Sr in referring the matter to a Bench. [p. 975, 
col. 2, 

[Case-law discussed.] 


L. P. A. from an order of Mr. Jnetice 
M. B. Niyogi, dated April 2, 1937, in 
Miscellane.us Appeal No. 66 of 1936, 
reported in 172 Ind. Oas. 105 cou- 
firming the order of the District Judge 
and Commj sioner, Workmen's Oompensa- 
tion, Nagpur, dated January 22, 1936. 

Mr. A. V. Khare with Mr. W. B. Pendhar- 
kar, for the Appellant. 

Mr. Y.S. Tambe, forthe Respondents. , 


Order.—To this appeal two preliminary 
objections are taken: (1) Does a Letters 
Patent Appeal lie ? 2) If so, es it barred 
by time ? 

- The latter point is a short one and is 
taken first. The judgment was delivered 
on April 2, 1937. Leave was granted on 
the same day. Thirty days is allowed in 
which to appeal. The appeal was filed on 
June 21, 1937, and quite clearly if s, 4 of the 
Limitation’ Act applies, it was within time 
because the Court was elosed from April 
12, until June 20, 1937, so that it was filed 
on the opening day. It has been argued, 
however, on the authority of Fateh Muham- 
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mad v.Chothu Ram (1) and Mukund v.Niran- 
jan Chakravarty (2), that sofar as Letter» 

atent Appeals are concerned, one is dealin» 
with a procedure which is governed exclu 
sively by the rules: made by the High Court 
under the Lette:s Patent, that one canno 
pray in aid any statutory provisions,and there 
fore one has to reject these appeals unles> 
filed within 30 days from judgment be- 
cause no provision is madein the rules 
excluding the time during which the Oourt 
is closed. : 

We do not consider it necessary .or desir- 
able in this case to adjudicate on that 
point because we think thatthis isa case» 
feven were we rigorously to limit the time 
for appealing to 30 days even though the- 
Court were closed) in which we should 
admit this appeal, though out of time. 
For this reason we stopped Counsel for the 
appellant on the question of limitation. 

We note the change that has been made 
in the law by s. 29 of the Indian Limi- 
tation Act and the argument that the rules 
ofthe High Court under the Letters Patent 
are not included in the expression “special 
or local law”, that the Letters Patent con- 
stitutes neither aspecial nor a local law. 
We think that it is desirable to warn the 
profe-sion that such appeals may well be 
held to be out of time if nottiled within 
30 days in future. . 

We decide this preliminary point in this 

case under our discretion to admit for good 
cause shown. We note the fact that the 
point has never been raised here and that 
Letters Patent Appeals had, at the time 
when this appeal was tiled, only been in 
existence for 18 months in this Province, 
the rules were new and there was no past 
experience to go upon. We reserve for 
consideration hereafter whether one would 
‘ba justified in excluding time during which 
the Court is closed. We issue a warning 
that it may well be that such time cannot 
be excluded in Letters Patent Appeals. 
“ That leaves the more difficult question 
whether a Letters Patent Appeal lies at 
all in this matter. Thatin turn turns upon 
the nature of the -adjudication and upon 
the meaning of the word “judgment” in 
cl. 10 of the Letters Patent. 

The ma'ter arose in the following way : 
An order was m.de by the Commissioner 
under the Workmen's Compensation Act. 
Section 22-A of the Workmen’s Compenga- 


DA IR 1921 Lah. 237; 60 Ind. Cas. 737; 3 Lah. 
J 361 


(2) AT R193! Pat, 353; 151 Ind. Oas, 107; Ib PLT 
301; 7 R P 64. 
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ion Act relates to what is there called an 
mward und what is elsewhere referred to 
=s an order. It is quite plain, looking at 
he Actas a whole, that, as in England, 
these disputes are settled in a different way 
from civil cases and in a way that approxi- 
=mates very closely to, if not exactly the 
same as, an arbitration. The rules of 
rocedure are not those laid down in the 
ivil Procedure Code which is applicable 
monly as regards certain matters. For 
wexample under s. 23 the Commissioner has 
.“all the powers of a Civil Court under the Code 
«of Civil Procedure, 1908, for the purpose of taking 
«evidence on oath .....and of enforcing the attendance 
of witnesses and compelling the production of docu- 
mments and material objects.” > 
The powers of appeal are provided by 
as. 30 which provides that from certain 
orders (of which this is one) an appeal 
shall lie to the High Court. Nothing is 
said apart from that as to the right to 
appeal. No provision is made, for example, 
for an appeal from the High Court to 
the Privy Council. The pzsition is not 
unlike that which arose under the Land 
Acquisition Act before its amendment, 
In the Rangoon Botatoung Cc. Ltd. v. The 
Collector, Rangoon (3), it was beld that 
“no appeal lies to His Majesty in Oouncil from 
a decision of the Chief Court of Lower Burma on 
a reference to that Court by the Collector of 
Rangoon, in proceedings under the Land Acquisition 
Act, on an award made by him as to the value of 
land acquired.” h h 
, It was there laid down following a line 
of cases which established the principle 
(now well recognized) that a right of appeal 
must be given by express enactment and 
cannot be implied. At p. 27* their Lordships 
observe : 
. “A special and limited appeal is given by the 
Land Acquisition Act from the award of ‘the Court’ 
to the High Court. No further right of appeal is 
given. Nor can any such right be implied. The 
learned Counsel for the appellants relied both on s. 53 
and s. 54 of the Act. Section 53 enacts that, ‘save 
in so far as they may be inconsistent with anything 
contained in this Act, the provision: of the Code 
of Civil Procedure shall apply to all proceedings 
before the Court under this Act.’ That enactment 
applies to an earlier stage in the proceedings, and 
seemsto have nothing to do with an appeal from 
the High Court, s. 54 is in the following terms :—~ 
‘54, Subject to the provisions of the Code of Civil 
Procedure applicable to appeal from original decrees 
an appeal shall lie to the High Court from the 
award or from any part of the award of the Court 
in any, proceedings under this Act.’ 
That section seems to carry the appellants no 
further. It only applies to proceedings in the course 


(3) 40 O 21; 16 Ind. Oas. 188; 39 I A197;16 OL J 
245; 16 O W N £61; 12ML T 195; (1912)M W N 781; 
23 M L J 276; 14 Bom. L R 833; 10 A L J 271; 5 Bur. 
L T 205; 6 LBR 150 (P 0). 

*Page of 40 O,—[Hd.] 





SEORRTARY oF sTate v. cesta (NAG.) 


971 


of an appeal to the High Court. Its force ig 
exhausted when the appeal to the High Court is 
heard. Their Lordships cannot accept the argument 
or suggestion, that when once the claimant ig 
admitted to the High Oourt,.he has all the rights 
of an ordinary suitor, including the right to carry 
an award madem an arbitration as to the value 
of land taken for public purposes up to this Board 
as ifit were a decree of the High Court made in 
the course of its ordinary jurisdiction.” 


That of course has been changed by the 
amendment of the Land Acquisition Act, 
but the amendment of that Act leaves the 
reason why the preliminary objection in 
that case succeeded untouched. 

Here we are concerasd with an order 
which is called in one place in the Work- 
men’s Conpensation Act an award and 
which in truth and in fact would appear 
to be an award as was observed in Khulna 
Electric Supply Corporation, Ltd. v. Bahadur 
‘Sardar (4). It is an award made bya 
special tribunal called a Ocmmissioner or 
in some places “the Court” from which 
tribunal a special and limited right of 
appeal lies to the High Court. When it 
comes to the High Oourt and a Judge of 
the High Court disposes cf that matter 
is the resulting decision a judgment with- 
in the meaning of cl. 10 of the Letters 
Patent ? 

In The Special Officer, Salsette Building 
Sites v. Dosabhat Bezanji Motiwala (5) 
their Lordships of the Privy Council had 
under consideraticn a land acquisition cage 
oa appeal from a decision of the Bombay 
High Court reported in Spzcial Officer 
Salsette Buildings Sites v. Dozabhai Bezanji 
(6). The application was for special leave 
to appeal. The difficulty in the way wag 
40 Oal. 21 (3) referred toin the Calcutta 
_Weekly Notes Report as 16 O. W, N. 961 (3). 
The Privy Council immediately took the point 
that it had already decided in Rangoon 
Botatoung Co., Lid, v. The Collector, Rangoon 
(3), that no appeal from a High Courtin 
‘land scquisition case lay. Then a discus- 
sion between Counsel, Sir Erle Richards 
and various members of the Privy Council 
occurred which ran along the following 
lines: Sir Erle Richards endeavoured to 
show that the gap in the chain which 
existed in the Burma case was closed in 
this Bombay case because the Letters 
Patent gave aright of appeal. The Letters 
Patent clause that was there being con- 
sidered was cl. 39 of the Bombay Letters 
Patent. Clause 39 of the Bombay Letters 


(4)420 W N 516;680 L J 467. 
(5) 17 O W N 421; 20 Ind. Oas. 763 (P O). 
Fy 37 B 506; 17 Ind, Oas. 952; 14 Bom. L R 
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Patent is similar in terms tocl. 29 of our 
Letters Patent. That gives a right of 
appeal from the High Oourt to the Privy 
Council“in any matter not being of criminal 
‘jurisdiction, from any final judgment, 
decree or order”. It was said that when 
the High Court of Burma had disposed of 
sn appeal under the Land Acquisition Act 
the conclusion was either a final decree or 
order. Lord Macnaghten observed at p. 424* 
“I donot think so. It isan award.” The 
argument continued, Lord Macnaghten at 
p. 425* saying : 
.  “I£ you read the words of the decision in the 
Rangoon case, it is based on its not being a decree 
in its ordinary jurisdiction, but a mere question of 
an award,” 

Counsel said : 

“Yes, Your Lordships were dealing there with 


the Code of Civil Procedure.” , i 
“Lord Macnaghten:—We were only dealing with the 


Act. 
“Lord Moulton ;—I can understand your point that 
because an appeal was not given by the Land 
Acquisition Act, that might be remedied by the 
Patent, but when the ground of the decision is that 
it jaan award, and not an ordinary decree of the 
Court, then its whole existence, its nature, is.defined 
by the Land Acquisition Act, and Icannot see how 
.the Patent can apply to it.” 

Lord Macnaghten observed : : 

‘Jt, was supposed thatthey were appealing from a 
decision or decree of the High Court but they were 
not.” 

Again at p 42¢* Lord Moulton observed : 

“The decision in the Rangoon case was an award. 
It is nota decree under its ordinary jurisdiction. 
That ig conclusive, is it not ?” 

Course! rc piled to that : 

“J venture to think not. I submit not, because 
your Lordship sees in the Rangoon case the Court 
there were acting as the first Oourt, which made 
the award. They were not acting in appeal in the 


Rangocn case.” bose Atl 
“Lord Maenaghten :—Yes, they were. No objection 


-was taken” on thaf ground. It was very fully argued 
Tam sure.” 
In the result there was no express 


deciticn on the point, but merely an inter- 
play cf thought between Bar and Bench, 
-and the special leave was refused, That 
case, because there is no express decision, 
is not binding on us, but we have cf 
course to take notice of thair Lerdsbips’ 
mind as disclored in tke discussion that is 
very fully reporied in the Calcutta Weekly 
Notes. It is seems to us to be clear that 
what their Lordships were there regarding 
as a conclusive answer to a right of appeal 
in a jand aequisition case was that appeal 
does not lie at all unless it is given in 
some way, that it was not given by stajute, 
and so far asthe Letters Patent was con- 
cerned, appeals were limited to judgments, 


*Pages of 170 W N—[E4] 
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decrees or orders and what the High Cour 

was doing in a land acquisition case was no» 
passing a judgment, giving a decree œ 

making an order; it was making awm 
award which did not fall within the 
“judgment, decree or order” and con 

sequently there was no right of appea 

prcvided either in the Act or in the Lettere» 
Patent. 

In Manavikraman Tirumalpad v. Col 
lector of Nilgiris (7) it was held by a Full 
Bench of the Madras High Court, following: 
the Rangoon case (therein referred to as Ran- 
goon The Botatoung Co. Ltd. v. The Collector, 
Rangoon (2)and The Special Officer, Salsette 
Building Sites v Dosabhai Bezanji Motiwtla- 
(5) that “the decision of the High ‘Oourt 
in a land acquisition appeal is not a judg- 
ment within cl. 15 of the Letters Patent 
so as to enuble a party to file a further 
apppeal to the High Court under that 
article. The Special Oficer, Salsette Building 
Sites v, Dosabhai Bezanji Motiwala 
(5) was relied on In that case the 
point was the same as in the present 
case, that. is to say, the Court was 
not concerned with an appeal to the Privy. 
Oouncil but an appeal under the Letters 
Patent. The only difference between the 
two lies in the fact that there the: dispute 
was one udder the Land Acquisition Act 
and here the dispute is one under the Work- 
men’s Compensation Act. The argument: 
was that such an appeal only lies from a 
judgment and that such a decision is not a 
judgment but an award. Seshagiri Ayyar, J. 
(p. 953*)makes it quite clear that if the matter 
were res integra he would have come to the 
conclusion that the decision arrived at in 
a land acquisition case by the High Oourt 
is a judgment and not an award. He 
points out that tripartite disputes . are 
frequently under consideration in land 
acquisition disputes and that difficult ques- 
tions relating to title and to the mode of. 
valuation arise. “But”, he adds: 

“Speculation is not possible on a question of 
this kind. The Judicial Committee of the Privy 
Council have said the last, if not the final, word 
on the subject. In Ragoon Botatoung Co., Ltd. v. 
The Collector, Rangoon (3) they first propounded the 
view that the conclusion come to by ths Appellate 
Court under s. 54 of the Land Acquistion Act 
is not a judgment, but partakes the character of 
an award. In alater case The Special Officer, Zalsetté 
Building Sites v. Dosabhai Bezanji Motiwala (5), 
there are observations of the members constituting: 
the Board which undoubtedly point to the conclu- 
sion that in the opinion of their Lordships the 

(7) 41 M 943; 49 Ind. Cas. 27; AI R 1919 Mad 626; 
ae L J I10; 8 L W 261; 24 M L T 155; (198) M WN 

*Page of 41 M.—|Ed.] 
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BiMecision on appeal in a land acquisition case is not 
mai judgment. Itis true, as Mr. Ramchandra Ayyar 
«rgued, that the report of the observations is not 
~—suthentic in the sense that they appear in a publica- 
ion sanctioned by the Judicial Committee. But 
here is no reason for supposing that these obser- 
zations were invented. Moreover, if we bear in 
nind that the application for special leave was 
«nade to the Judicial Committee after the refusal 
of the learned Judges who heard the case to grant 
a certificate under the Code of Oivil Procedure...... 
mere can be no doubt thet the Judicial Committee 
lid intend to lay down the proposition contended 
or by the learned Government Pleader.” 
Collector of Dacca v. Gholam Kuddus 
“Chowdhury (8) does not carry the matter 
ey further. There the point was taken 
hat even after the amendment of the 
Land Acquisition Act, though an appeal 
was given by that amendment to the Privy 
mOouncil, though an award under the Land 
Acquisition Act was declared to be deemed 
to bea decree and the statements of the 
grounds of such awards are judgments, 
still the Act has not provided for an appeal 
from one Judge to a Bench. As was there 
‘observed, however, since land acquisition 
cases went in many instances toa Single 
Judge of the High Court, and as under 
<5. 111 of the Code of Civil Procedure, there 
cannot be an appeal from a Single Judge 
to His Majesty in Council, if there was no 
power to appeal under the Letters Patent 
from a Single Judge to a Bench in those 
«cases that went before a Single Judge, then 
despite the power of appeal to Privy 
Council given by the amendment of the 
Land Acquisition -Act the provision in the 
Oode of Civil Procedure would prevent an 
appeal to the Privy Council, It was held 
therefore that it was implicit in the amend- 
ment of the Land Acquisifion Act that 
such decisions should be deemed to be 
judgments within the meaning of cl. 15 of 
the Calcutta Letters Patent and that a 
Letters Patent Appeal lay. Har Dial Shah 
v. Secretary of State (9) raises a similar 
oint and the same conclusion was arrived 
t for the same reasons. In Sevak Jeran- 
chod Bhogilal v. Dakore Temple Committee 
(10) their Lordships were concerned with 
an order passed relating to a scheme in a 
scheme suit. A scheme suit had been 
Taunched and had gone as far as His 
Majesty's Privy Council who confirmed the 


(8) AI R 1936 Cal, 688; 168 Ind. Cas, 352; I I. R 
ee 1 Oal. 699; 640 L J 503; 40 O WN 1143;9 R 


3 801, 
yo 3 L 420; 69 Ind, Cas. 428; A I R 1923 Lah, 


(10) A IR 1925 P O 155; 87 Ind. Cas. 313; 49 M L J 
25; 23A L J 555; LR6 A (P O) 117; (1925 M WN 
474; 20 W N535;41 OL J 698; 32 L W 246; 27 
Bom. L R 872; 30 O W N 459 (P 0). 


scheme with some alterations and an 
Order in Council was made accordingly. 
That scheme so confirmed provided for the 
appointment of a Temple Oommittee and 
provided that the echeme “may be altered, 
modified: or added to by an application to 
His Majesty's High Court of Judicature at 
Bombay". The Temple Committee was 
appointed, rules were framed and came 
before the District Judge for sanction. He 
made certain alterations and sanctioned 
the rules. Later certain members of the 
caste interested presented to the High 
Court an application under cl. 20 for modifi- 
cation of the rules sanctioned by the 
District Judge. The rules sanctioned by 
the District Judge were considered by the 
High Court to be an order under s. 47 of 
the Civil Procedure Oode, and appeals’ 
were made to the High Court. On Septem- 
ber 22, the matter was considered in thé 
High Court. No objection was taken to the 
jurisdiction of the District Judge to make 
such rules, and accordingly those rules 
were considered. As those rules were con- 
sidered, no order was considered, necessary 
on the application under el. 20. ‘Their Lord- 
ships of the Privy Council observed that the 
District Judge had no power, that the High 
Court, even though no objection was taken 
as tò jurisdiction of the District Judge, 
should not have considered those rules, 
that the High Court had power to consider 
the application under cl. 20, that no appeal 
lay from the District Judge to the High 
Court, that the High Court should have taken 
notice of the absence of jurisdiction and 
should not have entertained those appeals 
but that under ‘cl. 20 it had power to 
modify the rules made by the District Judge 
but it had not exercised that power and 
that it could exercise it on a suitable appli- 
cation made thereafter. Their Lordships 
Held that there was no right of appeal to 
His Majesty in Council from the decree 
drawn up except on the sole ground that 
the judgment or decree is incompetent, 
and that the term ‘judgment’ in the Letters 
Patent means in civil casesa decree and 
not a judgment in the ordinary sense. The 
appeal was allowed and the judgment or 
decree was set aside as incompetent though 
it was Observed that the appeal should not 
have been admitted. Sevak Jeranchod 
Bhogilal v, Dakore Temple Committee (10) 
was Considered in two cases: Sital Din v. 
Anant Ram (11) and Shibba Mal v. Rup 


(il) A I R 1933 All, 262; 142 Ind. Oas. 331; 55 A 
ry Naa A L J 127; Iad. Rul’ (1833) AIL 106 
(FB 
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Narain (12).. In Shibba Mal v. Rup 
Narain (12), Secak Jeranchod Bhogilal v. 
Dakore Temple Committee (10) is referred 
to as 49 M. L. J. 25 (10), Ia both the above 
cases the Courtfound some little ‘difficulty 
in restricting the term “judgment” to 
“decree” and in Shibba Mal v. Rup Narain 
(12) difficulty was also found in under- 
atanding how after the Privy Council held 
that no appeal was competent their Lord- 
ships heard the appeal and disposed of it. 
We do not find it necessary to enter into 
a consideration of whether from a sentence 
in Sevak Jeranchod Bhogilal v. Dakore 


Temple Committee (10) one is bound to hold: 


that not only under cl, 29, but also under 
cl. 10 the term “judgment” is restricted 
to decree because our decision, is not in any 
way based on any such conclusion. The 
question, in our opinion, is not whether the 
term “judgment” in cl. 10 is to be so 


restricted bub as to whether a Judge dispos- - 


ing of an appeal under s. 30 of the Work- 
men's Compensation Act is passing a judg- 
inent or whether he is doing what the 
Commissioner certainly is doing, 7 e., 
making au award; in oiher worda whether 
this is a case similar to the above-mention- 
ed cases under the Land Acquisition Act. 
In both Sital Din v. Anart Kam 11) and 
Shibba Mal v. Rup Narain (12) what the 
Court was considering was a dispute arising 
in a proceeding which fell within the 
Uivil Procedure Code. 

The Qalcutta view as tothe meiing of 
the term ‘judgment’, has been regarded as 
settled by the cbservation of Couch, CO. J., 
in Justices of the Peace for Calcutta v. 
The Oriental Gas Co,(13), though there is 
a tendency now.apparently 'to treat that 
definition as good so far as it goes but not 
necessarily exhaustive. See Brajagopal 
Ray Burman v, Amarchandra Bhattachar- 


jee (14). Rankin,O.J.,at that page obe 
serves as follows ; 
“The correct technical use of the word ‘judgment’ 


as distinct from ‘order’ was considered in 
England inthe case of Ex parte Chipery (15), and 
Onslow v. Commissioners of Inland Revenue (16). 
According to these decisions, a ‘judgment’ is a 
decision obtained in an action and every other 
decision isan “order. These cases were referred to 
with approval by the Judicial Committee and 


(12) 10 L 132; 111 Ind. Oas. 274; A I R }928 Lah. 
904; 29 P L R571. 

d3) 8B L R 433; 17 W R 364. 

(14) 58 O 135 at p 140; 114 Ind, Cas, 88; AIR 
1929 Cal. 214; 320 W N 935; I L T 40 Cal, 166) Ind. 
kul, (1929) Gal, 184. ; 

(15) (1884) 12 QB D 342; 53 LJ Oh, 662; 50 L T 342; 
ma a iiss 

16) (1890) 465;59 L J Q B 556,63 LT 
sis; 38 WR 728. Q i 
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applied to the: construction ofthe Letters Patent + 
Tata Iron and Stew 
Co., Ltd. v. Chief Revenue Authority of Bombay (17 
In view of the use ofthe word ‘order’in cl, 15 o 
our Letters Patent, as they now stand, it may b 
doubted whether for the present purpose the correc 
technical use ofthe word ‘judgment’ in England i 
a safe guide tothe meaning of the clause. It war 
apparently upon some such principle, however, tha: - 
the case of Gobinda Lal Das v. Shiba Das scala | 
(18), was decided. In that case the senior Judge o. 

a Devision Bench had refused to extend the time 
for presenting an appeal under s.5 of the Limita 
tion Act and it was held upon Letters Patent 


-Appeal that no appeal lay from this refusal. The 


reasoning was ‘It may no doubt bs said that an» 
order, which terminates a proceeding, is 9> 
‘judgment’ within the meaning of cl, 15, but it 
must be a proceeding, as we understand it, in the 
course of a suit or in relation thereto, and in which 
some question or other as to the right or liability of 
any party is raised, and not a proceeding in res- 
pect ofa matter, which has already come to a 
termination by the operation of law or otherwise.’ 
This view was objected to by Mookerjee, J., in 
Mathura Sundari Dasi v. Haran Chandra Saha (19), 
as going beyond the definition ofthe term ‘judg- 
ment’ given by Oouch, O. J. in Nagindas Motilal v. 
Nilajz Moroba (20), the High Oourt of Bombay 
dissented from the reasoning in Gobinda's case (18), 
holding that an appeal lay under the Letters Patent 
from a refusal to extend time under cl. (ste) 5 of 
the Limitation Act. There is much force in the 
objectione which have been takea to the decision in 
Gobinda’s casz (18) and were the order appealed against 
before us anorder refusing to extend time, and 
thereby putting an end tothe litigation between 
these parties, we might well have thought it neces- 
sary to referthe question of the correctness of that 
decision toa Fult Bench,” f 
This, however, was another case of an 
adjudication made in the course of a suit, 
It does not, in our opinion, touch the ques- 
tion that is before us now. The same may 
be said of. Tuljaram Row v. Alagapa 
Chettiar (21),’ where it was held that: 
“An order of a Single Judge on the Original Side, 
refusing toframe an issue asked for by one of the 
parties is not a judgment within cl. 15 of the 
Letfers Patent.” , a : 
In that case the observation of Sir Arnold 
White the then Chief Justice that: 
“An adjudication isa judgment within the mean- 
ing of the clause if its effect, whatever ita form may 
be and whatever may be the nature of the applica- 
tion in which itis made, is to put an end tothe 
suit or proceeding so far asthe Cours before which 
the suit or proceeding is pending is concerned or 
if its effect, if not complied with, is to put an end 
to the suit or proceeding” 


(17) 47 B 724; 74 Ind. Cas, 469; A 1 R 1923 P O 148; 
FOIA 212; 21 A L J 675; 25 Bom. LR 908; (1993) 
M W N 603;45M LJ 295,18 LW 372; SOGALR 
783; 33 ML T 301; 23 C W N 307; 390 L J 16 
P 0). 
8 830 1323;3 OL J 545; 10 O W N 986. 
19) 430 857; 34 Ind. Oas, 634; AIR 1916 Oal. 361; 
230 L J 443; 200 W N 594. 

(20) 48 B 442; 80 Ind. Oas. 862; A I R 1924 Bom. 399; 
26 Bom. L R 395, es 
wal 35 M 1; 8 Ind. Oas. 340; 21 ML J 1; (1910) MW, 
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«would appear to bein conflict with the 
«decision of the Privy Councilin Rangoon 
Botatoung Co., Ltd. v. The Collector, Ran- 
=goon (3), ifthe learned Chief Justice in- 
tended to include proceedings outside the 
Civil Procedure Code whatever their nature, 
In Campbell and Co. v. Jeshraj Giridhari 
Lall (22), the question was whether the 
decision of the Judge refusing to set aside 
an award filed under the provisions of s. 11 
(2) of the Arbitration Act was a judgment 
from which appeallay under the Letters 
Patent, and it was held thatit was. That 
decision was arrived at without reference 
to either Rangoon Botatoung Co. Ltd. v. 
The Collector, Rangoon (3) or The Special 
Officer, Salsette Building Sites v. Dosabhai 
Bezanji Motiwala (5). No decisions are 
cited inthe judgment which appears to 
proceed solely on the view that when the 
Judge refused to take the award off the 
file it was a judgment within the meaning 
of cl. 15 because it decided the rights bet- 
ween the parties : 

“Because, by refusing to take the award off the 

file,the learned Judge in effect mude the appellant 
liable fcr the amount of the award, for, ifthe award 
is put upon the file and remains upon.the file, then, 
as pointed out by the learned Counsel for the appel- 
Jant, it is enforceable asif it werea decree of the 
Court under s. 15 of the Arbitration Act.” 
: The Justices of the Peace for Calcutta v. 
The Oriental Gas Co. (13), which contains 
the well-known definition of Couch, O. J., 
is another case of proceedings falling 
within the ordinary jurisdiction of the 
Court. It was expressly held that the prc- 
ceeding there under consideration (which 
was & proceeding by way of mandamus) was 
a proceeding in a civil case. Thatat once 
distinguishes that case from cases such as 
land acquisition cdses or rather matters 
where the dispute is determined by a 
special tribunal set up under statutory 
authority. 

So also in Hurrish Chunder Chowdhury 
v, Kali Sundari Debia (23), one ia concerned 
with an ordinary suit, the only question 
being as to whether the particular decision 
arrived at was a judgment or whether the 
Court was acting in a ministerial capacity. 
What was there under consideration was 
the decision of a Judgeof the High Court 
pronounced on an application in execution 
of a Ptivy Council decree. The point was 
as to whether the Court was acting in a 
ministerial or judicial capacity. Their 
Lordships of the Judicial Committee held 
of) 45 O. 502; 46 Ind, Oas. 687; A I R 1918 Cal. 


; ee 
wo 10 I A4; 90 482; 4 Sar. 407; 12 0O L Roll 
(FO) s : : < 
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that the Ceurt was acting in a Judicial 
capacity, that the decision was arrived at 
in a suit which bad the effect of finally 
adjudicating upon a matter of very great 
importance, and that it was a judgment 
from which an appeal lay. 

We dre accordingly of the opinion that 
this case falls within the decision of the 
Privy Council in Rangoon Botatoung Co., Ltd. 
v. The Cellector, Rangoon (3), and the obser- 
vations of their Lordships in The Special 
Officer, Salsette Building Sites v. Dosabhai 
Bezanji Motiwala (5), and that no appeal 
lies. ‘There is, in our opinion, no judgment 
within the meaning of cl. 10 of the Letters 
Patent from which to appeal. There ig 
only an award made pursuant to the pro- 
visions of the Workmen’s Compensation 
Act. Itmay be that the result is unfortu- 
nate, but that can be set right by legislation. 
We.are not convinced that the result ne- 
cessarily is unfortunate because in Work- 
men’s Oorpensation proceedingsone has, 
from the very nature Of the case, on the 
one hand persons unable to sustain (unless 
supported by a Trades Union)a long con- 
tinued and expensive litigation and it may 
well be for ought we know to the contrary 
that ‘it was the intention of the Legislature 
tc restrict the number of Ccurts which can 
consider the comparatively simple pointg 
that arisa under the Workmen's Compen- 
sation Act. Ifa Letters Patent Appeal lay, 
it could only lie for reasons which would 
make appeal possible not only to a Division 
Bench froma Single Judge but also from 
the Division Bench to the Privy -Gouncil. 
That may or may not be desirable. In 
England three Courts can, and frequently 
do, consider these workmen's compensation 
awards: the County Court, the Gourt of 
Appeal and the House of Lords. If we are 
right, asthe law at present stands, only 
wo tribunals cán consider these matters in 
ndia : (1) the Commissioner, and (2) the 
High Oourt. 

We observe that although we have arrived 
atthe conclusion that appeal does not lie 
under the Letters Patent, the Judge who 
has to deal with either an appeal or a refer- 
ence under the Workmen’s Compensation 
Act might well be justified in any case of 
difficulty or raising a point of importance, 
in referring the matter to a Bench. 

The preliminary objection is, therefore, 
upheld and the appeal is dismissed with 
costs. ' 


Dd.” Appeal dismissed, 
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_ MADRAS HIGH COURT 
Lelters Patent Appeals Nos. 75 and 76 
of 1936 
December 1, 1937 
VENKATASUBBA RAO AND 


ABDUR RAHMAN, JJ. ; 
CHADA MANGIAH AND CTHERS— 
APPELLANTS 3 
. versus 


SECRETARY or STATE—RespPonpenr. 

Madras Irrigation Cess Act (VII of 1885), 8. 1, 
Proviso 1—Water irrigating land belongiag to 
inamdar, coming from artifisial channel belonging 
to Government—Inamdar claiming to be entitled to 
use water free from cess—Whether should prove 
engagement with Gorernment within meaning of 
proviso—Whether should also prove that water 
comes from mamool source—Channel flowing from 
agraharam and inamdar abstracting water at 
point situated in agraharam, whether makes any 
difference—Question is,‘ whether channel is one 
~belonging to and constructed by Government and 
not whether property has become third person's. 

Where the water which irrigates the land,of an 
inamdar is from achannel or stream belonging to 
Government, the right to exemption from the cess 
can arise only under Proviso 1 to s, 1, Madras Irriga- 
tion Cess Act, by reason of an engagement with the 
Government and no exemption can be claimed by 


- the inamdar unless such engagement, either express 


or implied, is proved by him. 

[Oase-law referred to.} 

From thedescription simply of the land as wet 
and in theabsence of mention of the source of 
supply; an engagement within the meaning of 
proviso 1 tos. 1 cannot be inferred. Yahya Ali v. 
Secretary of State (9), referred to. | 

The inamdars claiming to be entitled touse the 
water free from cess are under the obligation of 
proving thatthe water they have used is the water 
from the mamool source of supply. They can invoke 
no sort of presumption in their favour, that the 
water usedis from suchsource, when the finding 
of the Courts is that the channel the water of 
which has been used, was excavated as recently as 
in. 1913, It cannot be argued that once the Govern- 
ment's liability to supply water is shown, the 
ftnamdar of his own sweet will, may tap any water 
atany point whatsoever. Chidambara Rao v. Sec- 
retary of State (3) and Bala Surya Prasada Row 
v. Secretary of State (10), referred to. : 

‘Similarly the fact that the channel at firat flows, 
through an agraheram and the inamder abstracts 
water at & pointsitusted in the egraharam does not 
help the inamdar. The question under the Irriga- 
tion Cess Act is not whether the water has become 
some third party's property, but whether the river, 
stréam, etc., is one belonging to or constructed by the 
Government. Hyder Ali Saheb v. Secretary of State 
(12) and “Kondepatt Ayyanna v. Secretary of State 
(13), relied on. g 

In the case of an artificial water-course, any 
right of the owner to the flow of the water must rest 
onthe prescription or grant from or contract with 
the owner of the land from which the water is 
artificially brought. Maung Bya v. Maung Kyi Nyo 
(LL), relied on. š 

L.P. A. against the judgment of: Mr. 
Justice Menon, dated May 6, 1936. - 

Mr. V. Govindarajachari, for the Appel- 
lants. 
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Mr. N. Srinivasa Ayyanhgar for the Gov- 
ernment Pleader, for the Respondent. 

Venkatasubba Rao, J.—In these 
Letters Patent Appeals the question to be 
decided is, whether the plaintiffs are entitled, 
as claimed by them, toa refund of water 
cess collected by the Government. Although 
some relief has been granted to them, all 
the Courts have unanimously upheld the 
right of the Government to levy the water 
cess. For the plaintiffs it is contended that 
this contention is wrong. The land to which 
the appeals relate, is a part of a minor 
inam of the total extent of about 20 acres,’ 
situate in a ryatwori village known as 
Manyapu Uratla in Vizagapatam District. 
The inam in question bore the old Survey 
Nos. 144-A and 143-B, of which 143-A 
corresponds to the Re-Survey Nos. 143-1 
and 143-3 and 143-3 to the Re-Survey 
No. 142-2. We are concerned here with the’ 
plot bearing Rc-Survey No. 143-1 alone, 
The plaintiffs inam adjoins, and is roughly 
south-west of Gurampet Agraharam, through 
which passes a channel known as Papanna 
Cherikalvai, marked A B D F in the sketch, 
flowing from. west to east. Of this channel 
the part shown as D F is entirely within 
ths limits of tie agraharam; indeed a, 
small bit of the water-sourse to the west of 
D is also comprised within its limits. The 
main channel A B DF bifureates at the 
point B, which is admittedly on Government 
land. Une of the branches flowing from B, 
as will he seen from what has been said, 
is B F. We are not concerned with the 
other’ branch which flows northward and is 
ehown in the sketch as B. O. The plaintiffs 
have, for irrigating their land 142-1, used 
the water of the channel marked D E 
(described as “bodi”, which takes off at, 
and flows southwards from, D which as 
already stated, is withia the limits. of the 
agraharam. To complete the description, 
it remains to add that the channel A B D F 
itself flows from a presumably larger chan” 
nel on Government land and belonging to 
the Government, known as Nimmakattu 
channel. 

The plaintiffs asserted that their entire 
inam .was mamool wet land irrigated from 
ancient times by the channel D E; but 
there is a concurrent finding by both the 
Courts below that D E was excavated 
somewhere about the year 1913. It is, how- 
ever, contended for them that their inam 
was confirmed in 1865 or thereabouts and 
that the entire land of 20 odd acres was 
shown. as .wet in the- Inam Fair Register, 
from which Ex. Bel is an. extract. The 
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mriam title-deed’has not been produced, but 


mom the available papers, it appears that | 


t the inam enquiry, the total assessment 
“vas computed at Rs, 14, on which basis, 
he quit rent of Rs. 1=12-0 (being 1/3th of 
he assessment) was fixed, The argument 
«s that the land being shown as wet land; 
he assessment, with refererice to which the 
«juit rent was imposed, should be assumed 
o be ‘ wet” assessment ; this being so, it is 
sontended, that to allow a fresh levy of 
ater cess would be tantamount to a double 
Bev. The plaintiffs’ right to exemption has 
een put on two grounds. First, it is 
=¢laimed that the case falls within Proviso 1 
~to s; 1, Irrigation Cess Act (Madras Act VIL 
-of 18 5). For this purpose, it is not dis- 
puted that the water which irrigates the 
land, is from a channel cr stream belong- 
ing to Government. Section 1 (a) applies 
when water is used for irrigation from a 
river, channel, etc., belonging to Govern= 
ment; cl. (b) applies whenever water by 
direct or indirect flow from any such river, 
channel, etc., from or through adjoining 
land irrigates the land—we are here referr- 
ing only to the relevant parts of the section. 
It is unnecessary to decide whether the 
facts of the present, case bring it within 
‘el. (eì for there can be no doubt that 
so far as cl.-(b) is concerned, it applies; nor 
‘has this been dispuied. We refer to this 
‘for an argument may be based upon the 
absence of the word “used” in the part of 
B 1 (b) we- have just quoted. 


. It may be contended that whereas cl, (a) 
covers a case of voluntary user (see the dis- 
-cussion in Kanniappa Mudaliar v. Secre- 
„tary of State (1), affirmed in Secretary of 
»State v. Veeranna (2) what the extracted 
-Part of cl. (b) contemplates by the use of 
„the expression “irrigates any land” is in- 
. voluntary user, thus excluding voluntary 
-enjoyment. To argue so would of course 
. be futilé, for, if even involuntaty user would 
cast a liability, voluntary user would a for- 
tiort ‘do so, and as already stated, this 
contention has not been put forward. The 
substantive part of the section thus apply- 
_ing, the question arises, can the immunity 
be claimed under the Proviso above-mén- 
tioned ? In other words, can the inamdar 


poin? to an engagement with the Govern- - 
ment exempting him from the cess? In the . 


(1) 59 M 107; 159 Ind, Oas. 13; A IR 1936 Mad. 42; 
wae J 728; (1935) M W N1104;8 RM 462; 42-L 


(2) (1937) 1 M L J 732; 168 Ind. Oas. 864; A IR 
1937 Mad. 548; IL R (1937) Mad. 772; (1937) M W N 
318; 45 L W 689; 9 R M6S1(F B.) ; 


182—123 & 124 
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inam paperg filed, there is no reference’ 
whatsoever to any source of water supply 
but it is argned for thé plaintiffs (appel-' 
lants) that the mere clagsification of the land’ 
as “wet” imports an engagement to exempt 
it from cess. Several cases have been cited 
such as: Chidambara Rao v. Secretary of 
State (3), Lutchmee ‘Doss v. Secretary of 
State (4), Venkata Rangayya Appa Rao v: 
Secretary of State (5), Bommereddipalli: 
Chinna Venkayya v. Secretary of State (6), 
Sethumathavachariar v. Secretary of State, 
26 Ind, Cas: 187 (7) and Ranganayakamma 
v. Secretary of State (t), But the question 
has not arisen in this precisa form in any of 
them. -In all the decided cases, the-right of 
the zamindar or the inaptdar, as the case May 
be, to irrigate free of cess the area specified 
as wet, has been assumed and the further 
question has-been raised, was he entitled 
to free irrigation of any excess area ? Here 
the right to irrigate free of charge even 
the extent shown’ as wetis denied and the 
question that ‘therefore. arises is, from the 
description simply of‘ the land as wet and 
inthe absence of mention of the 
source of supply, can ‘4n engagement 
within the meaning-ef the Proviso be in- 
ferred. In Yahya Ali v. Secretary of State 
(9), thers is an observation of Ramesan, J. 
obiter, which reads thus: 

“It was the duty of the Inam Commissioner to 
ascertain the assessment so that the quit rent to 
the Government may be fixed, and for the purpose of 
ascertaining the assessment, it may be necessary to 
enquire how much was wet and how much dry, and 
‘as to the wet lands irrigated with water from a 
.Government source of irrigation, how much was 
cultivated with such water, free of charge but 
where the entry is very general, `i, e., so much land 
wet and so much dry, L doubt if they had any 
“thing. to do with the question of irrigation free of 
charge. (Page 1754)" . : y 

This seems to indicate. that no claim 
can be based upon thé mere description of 
the land as wet. Tnen-in Chidambara Rao 
ev. Secretray of State 3), one of the cases 
already reterred to, the learned Judges 
(Boashyam Ayyangar and Moore, JJ.) after, 
referring to the inam papers whica showed 
toat the wet area was about 10 acres, 
-went on to. observe that according to the 
principle of law enunciated in s. 13 (c; 
Basements Act, the inamdar would be 
(3) 26M66. . 

(4) 33M 456; 3 Ind. Oas. 456; 19 M L J 470. 
(5) 24M L J 680; 19 Ind. Oas. 227. 

(@) (1913) M-W-N 858; 18 Ind. Cas. 102. 

(7) 26 Ind. Oas. 187; A I R 1915 Mad. 556. 

(8) 23M Ld 297; 24 Ind. Oas. 741; AI R1914 Mad 


09, 
(9) 53 ML J 769; 106 Ind. Oas. 577; A I R 1928 Mad. 
q i 
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entitled to irrigate the said éxtent of wet 
land free cf separate charge frém the same 
source frem which the land was irrigated 
at the time cf the grant. Here, it is implied 
` that the engagement is not an unqualified 
one but is with reference to a particular 
source of water supply; In Bala Surya 
Prasad Roy v. Secretary of State (10) at 
p. 173 (the Urlam case) their Lordships 
of the Judicial Committe, while indicating 
the things to be shown by the person rely- 
ing on the Proviso, refer as one of them, to 
his being entitled to water for irrigation 
“from -the source from which he is actually, 
irrigating his lands’. Tre appellants’ 
Counsel finds support for his argument in 


the: wording of the Board's Standing Order, 


which saye that to the extent of wet land 
specified in his title-deed, no inamdar 
can. be charged for irrigation to a single 
crop. : He. specially relies upon the fact 
that this 1ule was promulgated by the Gov- 
ernment in 1865, 1. e. about the period 
of the Inam Enquiry. (Board's Standing 
Orders (1931) Vol. ae 64, p. 423). Tne 
Specific’case set up by the plaintifis that 
the. channel D E was the source of water 
supply both prior to, and at the date of the 


seltiement, has been negalived by a coL- . 


current finding of the Couris below. here 
is no evidence whatsoever whether at the. 
time oi like grant there was in fact any 
‘source of irrigation at all, the water from 
which’ was available to the inamdar. Let 
it be assumed, however, that by reason of 
‘the description..of the land as wet, réin- 
forced ‘by: the Standing Order in question, 
there is aduty cast upon the Government 
to supply the water free. But does that 
‘absolve. the plaintiffs from the obligation of 
proving that the water they have. used is 
the whter from the mamool source of. sup~ 
piy ? - On the facts here, they can invoke no 
sort: of presumption in their favour, that 
the water used is from such source, for the 
finding of the Courts below, by which we 
are bound, is that the channel D.E, the 
‘water of ` which has been used, was 
excavated s8 recently as in%1913. It has 
been’ broadly argued that once the Govern- 
ment’s liability to supply water is shown, 


the inamdar of his own. sweet will may - 


tap ány water at any pomt whatsoever.: No 
Court caw give countenance to a proposi- 
tion of this sort, which would lead to starti- 
ing results. 


(10) 441 A 166 at p.173; 41 Ind, Oas. 98; AIR 1917 
P O 42; 40 M886; 33M L J 144; 22ML T 76; 15AL 
J 697; 21 OWN 1089; gAn LU W N 598; 19 Bom; L 
R751; Na Ah ni 260 L J290(P 0.) 
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‘Turning to the facts, there is not even : 
semblance of justice in. the case of the 
plaintiffs put forward. From 1890 the lant 
was shown as “dry” in the survey and set 
tlement records. It has not been shown tha» 
before 1913 it was ever irrigated as we 
land. In the last mentioned year, the cana” 
in question (UV E) was dug for the first time 
and the Government forthwith claimed the 
right. to levy the water cess. They accord: 
ingly declared it to beso liable and from 
1913 for about 12 years the inamdar: 
acquiesced in the demand and continued tc 
pay the cess. It was not till the plaintiffs 
who are recent purchasers, acquired the 
land that the Government's right was ques: 
tioned. The second ground on which ‘the 
immunity is claimed is in the nature off 
what may be termed a jus tertii. Mr. 
Govindarajachari for the plaintiffs relies 
upon certain dicta of their Lordships iD» 
the Urlam case (10) to the effect that once 
the water is lawfully taken into the channel, 
the Government would have ‘nothing fur- 
ther to do with the matter”. This passage 


in its context cannot support the learnedll 


Counsel's argument, for their Lordships also 


observe: 


“If cess” were levied upon: her as inamdar, she 


: can rely on the same engagement to the same 


extent as could a tenant of zamindart land autho- 
rived by zamindar to use the water. (Page 186 *)” 
What the learned Counsel seems to sug- 
gest is that by reason of the principle of 
the Urlam case (10), the Gurampet 
Agraharamdar became tne proprietor of the. 
water at the point D where the plaintifis- 


-abstracted it through the excavated channel 
D. F: in- the frst place, that case decides 
‘nothing of the sort, for the question in- 


volved: there is not ownership of. water. 
Pappauna Onerikalvai, it must be’. remem- 
bered is not anatural but än artificial water- 


“course, 8s the Government has pleaded and 


the District Munsif has found -(see first of 
the two paragraphs in nis judgment 
numbered 13). As Lord Atkinson points 


“out in Maung Bya v. Maung Kyi Nyo (11) 


in the case of an artificial water-course, any 
right of the owner to the flow of the water 


“must rest on the prescription or grant from 


or contract with the owner of the land from 
which the water is artificially brought. The 
contention therefore based upon the sup- 
posed proprietary rights of the Agraharam- 
dar 10° the water falls io the ground, Buu 

(1) 3 K 494; 9U Ind. Cas, 198; AIK 1925 PO 236, 
521 A289; 42 OLJ 156; 49 M LJ 282; 27 Bom. 


LR 14237; (1925) MWN ‘894; LR6A (P Q) 209; 30.0 
W N alo (P U.) 
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apart from that, the question under the 
rrigation Cess Act is not whether the water 
has become some third party's property, but 
whether the river, stream, etc, is one be- 
longing to or constructed by the Govern- 
ment: see Hyder Ali Saheb v. Secretary of 
State (12, followed ia Kondepati Ayyanna v. 
Secretary of State (13). Had the channel not 
been an artificial water-course but a natural 
one, different considerations might probably 
apply : see Chinnapna Chetty v. Secretary 
of State (14) and Secretary of State v. 
Sannidhiraju Subbarayudu (15) at p. 275, 
but that isnot a matter on which we are 
called on to pronounce an opinion. Papanna 
Cherikalvai, the artificial channel “being 
undoubtedly the property of the Govern- 
ment, the right to exemption can ariss only 
under Proviso 1, which no doubt affords 
protection to the Gurampet Agraharamdar 
y reason of the. Government's engage- 
ment with him, but confe:s no such benefit 


whatever upon the plaintiffs, who can rely: 


upon no such engagement either express or 
implied. In the result, the Letters Patent 
Appeals are dismissed with costs. 


t 
Nod. 


(12) (1933) M W N 1457. 

(13) 56 M 696; 145 Ind. Uns. 594; AIR 1933 Mad. 
646;65 ML J 179; 38 L W 203; 6 R M110. 

(14) 42M 239; 49 Ind Cas 673; A I R 1919 Mad. 
412; 36M Ld 121; 25M-LT 121; (1919) M W N 120; 
9 L W 289 (F B.) 

(15) 55 M 288 at p. 275; 136 Ind. Cas. 413; A I R 1932 
P C16, 591 A 56;35 L W 238; 62 M L J213; 360 W 


Appeals aismissed. 


N 359; Ind. Rul, (1932) P C 109; (1932) AL J 348; ` 


(1932) M W N 480; 65 O L J 461 (P O.) 





PATNA HIGH COURT 
Criminal Revision No. 700 of 1938 
January 16, 1939 Ta 
AGAR WALA, J. 
LALBEHARI SINGH AND 0THERS— 
PRETITICNERB 
; VETSUS i 
EMPEROR—OrposiTE PARTY 


Penal Code (Act XLV of 1860), s. 341—Persons’ 


assisting Police must not interfere with rights of 
other people—Held, that in the circumstances persona 
assisting Police in finding out a kidnapped girl 
were not guilty under s. 341. 


Persons assisting the Police must be careful not 


to interfere with the rights of other people. Where, 
however, Police are searching for a giil who is 
alleged to have been kidnapped and the persons 
assisting the Police come across a covered bullock 
cart and stop the cart and accuse the owner of it, 
of having kidnapped the girland upon his denial 
insist upon sending for the Police and when the 
Police arrive the girl is not found in the cart ona 
search being made, it cannot be said that such 
persons intended any harm to the owner of the 
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cart; their action isa bona fide, attempt to prevent 
what they genuinely believed to be the taking away 
of the girl whom the Police were looking for. 


They are not, therefore, guilty of an offence under 
s. 341, Penal Oode. 


Or. R.. against an order of the District 
and Sessions Judge, Darbhanga, dated 
November 5, 1938. : 

Messrs. S. M. Gupta and S: P. Srivastava, 
for the Petitioner. 

Mr. Hasan Jan, for the Otown. 

Order.—The three petitioners have 
been convicted under s. 341, Indian Penal 
Ocde, and sentenced to pay’a fine of Ra. 20 
each or to undergo simple imprisonment 
for three weeks each in the following 
circumstances. The Police were looking 
for a girl who was alleged to have been 
kidnapped. The complainant was seen 
accompanying a covered bullock cart out 
of the village where the parties reside, on 
May 25, 1938. As a matter of fact, he was 
taking his wife, sister-in-law and two 
children to another village to attend a 
marriage of his sister-in-law's daughter. 
Tke petitioners stopped the cart accusing 
the complainant of having the kidnapped 
girl under the covering. ‘The complainant 
denied this but the petitioners insisted 
upon sending for tbe Police and, when the 
latter arrived, the brother of the kidnap- 
ped girl was sent for and he was permitted . 
to'look inside the complainant's bullock - 
cart but reported that his sister was not 
there ; the complainant was then permitted 
to proceed. On these facts the petitioners 
have been convicted and sentenced ‘as 
stated above. It is contended’ on their 
behalf that this ia a case to which s, 79, 
Indian Penal Oode,- applies, namely that 


“they acted bona fide and'with due’ care 


and, with no intention of “committing any 
offence. At their trial they endeavoured 
to prove that it was a constable who stop- 
ped the complainant's cart and that they 


"merely took a subsequent part in the affair. 


-But- that evidence has not commended 
itself to the Courts below. There is no 
enmity alleged between the petitioners 
and the complainant, although it appears 
that the master of the petitioners has had 
civil litigation with the complainant. There 
is no doubt that the Police were looking 
for a girl who was alleged to have heen 
kidnapped and, although persons assisting 
tke Police must be careful not to interfere 
with the rights of other people. I find it 
difficult to believe in the circumstances of 
this case that the petitioners intended any 
harm. To me it seems that their 
action was a bona fide attempt to prevent 
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what they genuinely believed to be the 
taking away. of the girl ‘whom the Police 
were looking for. In the circumstances, 


_ therefore, 1 would set aside the convictions 


and sentences. m ee 
e. Convictions set aside. 





CALCUTTA HIGH COURT 
Civil Rule No. 1665 of 1933 
March 23, 1939 
Epatey, J. 
Sm, CHARUBALA DEI—Avortton- 
PUROHASER— PETITIONER 
es © versus 
_BAIKUNTHA Nal JANA AND OTHERS 
a —O Prosite Party 
Civil Procedure Code (Act V of 1908), O. XXI, 


"+, 18-—Persons directly interested in service of 


notice waiving- their rights, acknowledging validity 


.. of. assignment and raising no objecton to execution 
_wmNon-service of notice, whether renders sale nullity 
—Bengal Tenancy Act (VIII of 185), 3.174 (3)— 


‘Alleged transferees ‘of judgment-debtors not parties 
torent suitor to subsequent proceedings in execution of 
decree— Whether have locus standi to apply under 
8. 1,4 (3) to get sale set aside. 

The notices to which reference is made in r. 16, 
O. XX1, Civil Procedure, Oode, are merely for the 
benefit of the transferors and the judgment-debtors 
and it was apparently the intention of the Legisla- 
ture to ensure that execution proceedings should 
not be continued unless the transferors and the 
judgment-debtoras had had a suitable opportunity of 
coming forward to contest the validity of the 
assignment if they wished-to do so. If, however, ths 
persons directly interested waive their right, 
acknowledge the validity of -the assignment and 
raise no objection asfar asthe execution proceed- 
ings are concerned, non-compliance with the techni- 
cal i1equirements of O. XX1, r. 16, would not render 
the sale a nullity, which bati/been held in the course 
of execution proceedings: in which notices under 
O. XXI, r. 16, had not been served. -Suréfa Khatoon 
v, Assmannesss Bibi (1), distinguished. |p. 981, col, 


od 
Where alleged transferees of judgment-debtor were 


`. not parties to the rent suit nor to the subsequent 


proceedings taken inexecution of the decree against 
the judgment-debtor andthe decree proceeds upon 
the assumption that judgment-debior's interest had 


not been transferred before the date of the decree, 


the transferees have no lecus stdhdi to apply to 
have the execution sale set aside under s. 174 (3), 
Bengal Tenancy Act, because so far as these pro- 
ceedings are concerned, they are not affected either 
by the decree or by the subsequent rent sale held 
in execution of that decree although, if during the 
course of the execution proceedings, thay are dis- 
possessed by the decree-holders, it would, be open 


-to them to file an application under O, XXI, r. 100, 


Civil Procedure Code. [ibéd,] 


O. R. from judgment of the District J udge, 
Midnapore, dated August 20, 1938. 


Mr. Rabindra Nath Bhattacharjee, for 
the Petitioner. 


Mr. Nirmal Chandra Chakravarty, 
the Opposite Party. . 

‘Order.—This Rule is directed agai» 
the order of the learned District Judge 
Midnapore dated August 20, 1938, unc 
which he dismissed summarily an ort 
made by the Munsif of Danton on July. 
1938, by which a certain execution Bi 
was set aside. The material facta wi 
which we are concerned in the present ce 
are briefly as follows: On August — 
1934, a decree was obtained by ‘oppos. 
parties: Ncs. 3 and 4 against Sm. Her 
Bewa, opposite party No. 9. The decr 
in question was not only in favour oft 
opposite parties, Nos. 3and4 but it ah 
operated in favour of their co-sharen 
opposite parties Nos. 5 to 8. It appeax 
however, that on September 12, 193 
opposite parties Nos. 3 and 4 purchased ts 
interest oftheir co-sharers and by rease 
of this transfer, the entire interest | 
opposite parties Nos.» 108 in respect 
the decree, which had been passed c 
August 14, 1934, passed to opposite partis 
Nos. 3 and 4. On April 3, 1935, oppositi 
parties Nos. 3 and 4 instituted executi 
case No. 199 of 1935 against opposite part 
No. 9, Sm. Hema Bewa On July 1 
1539, in-the courae of these execution pr: 
ceedings Hema Bewa’s holding was sold ap 
was bought by the petitioner in this cas 
Charubala Dei. Thereafter on Decemb. 
2i, 1937, an application under s. li 
Bengal ‘Tenancy Act, was filed by opposi» 
parties Nos. 1 and 2 for the purpose «+ 
setting aside a sale. These persons mai» 
tained thaton July 14, 1934, that is,a mont 
before the date of. the rent decree: agains 
Hema Bewa, this lady had transferred he 
holding to them under a registered kobal. 
They therefore sought tohavethe sale a 
aside mainly on three grounds: (1) The 
contended that, on the date when the decre: 
was passed against Hema Bewa on Augup 
14, 1934, there was no relationship of landior 
and tenant between opposite party No. 9 an 
the landlord; (2) They pointed out that the, 
were not parties in the rent suitor in th 
subsequent execution proceedings and the, 
maintained that as Hema Bewa had parte 
with her interest in the holding before th 
date of the decree, the-execution sale whicl 
was subsequently held on July 17, 193: 
should not be regarded as being efective 
(3) Their third objection was to the effec 
tuat no notice underO. XXI, r., 16, Oivi 
Procedure Code, had been served o» 
opposite parties Nos. 5 to 8 and “Upon 
opposite party No. 9 Hema Bewa and, thit 
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2ing the case, the execution sale must be 

garded as a nullity. 

‘The sale was set aside by the learned 

unsif on the third ground only and he 
sid that the execution sale must be re- 
ded asa nullity because no notice had 
sen served on the transferore and upon 
1e Judgment-debtors as required by the 
~covisions of O. XXI, r. 16, Civil Procedure 
«ode. The decisicn of the learned Munsif 
as affirmed on appeal by the learned 
mistrict Judge. The main argument put 
«rward in support of the order made by 
me Courts below is tothe effect that the 
movisions of O. XXI, r. 16, Civil Procedure 

«cde, must be regarded as mandatory and 
<ilure to comply with . these provisions 
must, therefore, render an execution sale 

nullity. In support of this argument 
=~liance was placed upen a decision of 

ukherjea, J. in Surifa Khatoon v. Asiman- 
essa Bibi (1). In that case the learned 
mudge pointed out: 

“The Legislature intended that the question of the 
lidity of the assignment should be determined 
mice and for all in the presence of the parties 

terested, after due notices had been served upon 

6 judgment-debtors, and the assignors as well.” 

On the facts of that pafticular case, he 
weld that the execution sale with which he 
as dealing must be regarded as a nullity. 
‘he facts of the present case are, however, 

earlv distinguishable from those connect- 

d with the case with which Mukherjea, J. 
as dealing in Surifa Khatoon v. Asiman» 
«essa Bibi (1) cited above, In the case now 
wefore us, admittedly, an July 3, 1938, 
20pcsite parties Nos. 5 to s who were the 
rsons who had transferred their interest 
«it the decree on September 12; 1934, 
ade a statement in Court to the effect 
mat they had in fact sold their interest 
1 opposite parties Nos. 3and 4 and that 
mey had full knowledge of the execution 
woceedings and- the subsequent sale and 
wat they had no objection to the exe- 
ition of tha decree. A similar statement 
‘as made by ths judgment-debtor, opposite 
arty No.9. It therefore appears that the 
srties directly interested in the service of 
tices, under O XXI, r. 16, Civil Procedure 
ode; had ‘expressly waived and rights 
hich they may have had in respect of 
uch notices. It appears from the provisions 
£ O. XXI, r 16, Civil Procedure Code that 
3e notices to which reference is made in 
aat Rule are merely for the benefit of 
1e transferors ard the judgment-debtors 
ad. it wags apparently the intention of the 
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Legislature to ensure that éxecution pro: 
ceedings should not be continued unless 
the transferors and the judgment-debtors | 
had had a suitable opportunity of coming 
forward to contest tha validity of the 
assignment if they wished to do so. Ido not 
think, however, that if the persons direct- 
ly interested waive their right, acknowledge 
the validity of the assignment and raise no 
objection as far as the execution proceedings 
are concerned, non-compliance with the 
technical requiremen's of O. XXI, r. 16, 
Civil Procedure Code, would render a 
sale a nullity, which bad been held in the 
course of execution proceedings in which 
notices under O. XX], r. 16, Civil Procedure 
Code had not been served. : 

In this view of the case, I think the 
Courts below were in error in setting aside 
the execution sale on account of non-com- 


Pliance with the requirements of O. XXI, 


r. 16 of the Code.” In any event, I do nst 
consider that having regard to the facts of 
the case, opposite ,parties Nos. 1 and 2 had 
any locus standi under s. 174, Bengil 
Tenancy Act to apply to have the execu- 
tion sale set aside. Sub-section (3).of s. 174 
of the Act allows an application to` sot 
aside a rent sale to be made by a judgment- 
debtor or anv person whose interests are 
affected by the sale. In this case admit- 


- tedly opposite parties Nos. 1 and 2-were not 


Parties to the rent suit. nor tothe subsequent 
proceedings taken in execution of the decree, 
which was - passed on August 1}, 1931. 
It is true thatit was their case that Hema 
Bewa, opposite party No. 9, had transferred 
her interest in the holding to them a month 
before the decree. The fact remains, how- 
ever, that opposite parties Nos. 1 and 2 
were not -parties to this decree which on 
the face of if proceeds upon the assump- . 
tion that her interest had not been trans- 
ferred to any other person before the date 
ofthe decree. It miy, of course, be possible 
for opposite parties Nos. 1 and 2in any 
properly constituted suit or appropriate 
proceeding to show that, as a matter of 
fact, the transfer as alleged by them, had 
actually taken place. But, as far as these 
proceedings are concsraed, it is quite clear 
that they are not affected either by the 
decree or by the subsequent rent sale held 
in exacufion of that decree. If, during the 
course of the execution proceedings, opposite 
parties Nos. 1 and 2 are dispossessed by 
the décree-holders, opposite parties Nos, 3 
and 4, it would, I think, be open to them 
to file an application ander O. XXI, r. 100, 
Oivilj Procedure Code, and the question . 
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would then have to be decided whether 
opposite patties Nos. 1 and 2 were really 
in possession: of the holding on their own 
account by reason of the alleged transfer 
to them on July 14, 1934. Tf so, they 
would’ normally be entitled to. recover 


possession of the holding under the provi- 


sions of O. XXI, r, 101, Civil Procedure Code, 
I do n't think, however, ihat on the proceed- 
ings xs ‘they stand, these persons had any 
locus standi to apply to have the execulion 
sale set aside under the provisions of sa. 174 
(3). Bengal Tenancy Act. . 

Tn view of. the considerations stated 
above, in my view, the ordere of the Courts 
below csnnot be supported and they are 
therefore set aside. This Rule is accordingly 
made absolute with costs. 
is assessed at three gold mohurs. 
proceedings in Execution Case No. 599 of 
1935 should now continue. 

Ss. $ © * Rule made absolute. 


. ` PATNA HIGH COURT 
Second Civil Appeals Nos 1048 to 1061 and 
- 1237 of 1933, 97 and. 690 of 1937, 558 
and 559 of 1935 and 12 and 13 of 1933 
‘Janvary, 31,1939 -> 
: Wort AND. AGARWALA, JJ. 
RAM RAMBIJAYA PRASAD SINGH 
— PLAINTIRF— APPELLANT 
, . > versus : 
KRISHNA MADHO SINGH AND oragrs— 


` Deven danTs—RESPONDENTS Si 


Evidence Act (I of 1879), s. 114, Illus. B—Sertle- 
ment proceedings — Demarcation — Presumption— 
Rerenue sale—Presumption—Purchaser not taking 
possession— Whether gives rise to presumption that 


possession of old proprietors continued and was -` 


adverse to purchaser—Hindu Law—Widow—Accre- 


tions—Widow inheriting estate from husband pur- . 


chasing property . at revenue sale out of income of 
estate—Whether averetion ‘io estate—Widow ‘not 
taking possession ' of such property—Posaession of 
old proprietors, when becomes adverse against rever- 


sioners—Adverse possession—InterruptionEffect— . 


Second appeal—Question of law— Decision as to how 
much land was subject-matter of settlement of touzi, 
ponang on construction of. rubkari, is question of 
aw. 

ifan official act is proved to have been done, it 
must be presumed to have’ been regularly done. 
The mere fact that there is no evidence to show that 
certain land which is the subject-matter of a 
settlement in a touzi, was demarcated, does *not give 
rise to a presumption that there was no demarca- 
tion. Dharichna Kueri v Ramyed Kuar (1), referred 
to. (p. 985, col. 1.] 

If it be once ‘shown that the lands in dikpute 
passed by the revenue sale held. for arrears:of revenue, 
there can in-law be no presumption that, con- 
trary tothe purchaser's rights, the possession of 


the old proprietors continued as before and that- 


it wag adverse tothe purchaser and that the old 
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proprietors remained in receipt of rent from th 
agricultural tenants from the mere fact that th 
purchaser’ has not taken possession of the lane 
after the sale. [p. 985, col. 2] : 

Where a Hindu widow comes into possession of 
the properties of the husband, and receives th» 
income, and does not.spend it, but invests it om 
the purchase of other property, prima facie, it ir 
the intention of the widowto keepthe estate of the 
husband as án entire estate, and ‘the property pur 
chased would, prima facie, be intended to be accre 
tions to that'estate [p. 996, col. L.] 

Consequenly where she inherits a Rajfrom he» 
husband and purchases certain property at a» 
revenue sale, out of. the income of the Raj, the 
property becomes a part of the Raj and her‘ pos 
session is on behalf of the Raj and  enures to the 
benefit of the reversioners for purposes of limita 
tion and ifthe possession of the land thus pur- 
chased is not taken by her, the! possession of the 
old proprietors does not become adverseto the 
reversioners till the death of the widow, for, the 
limitation begins to run against the reversioners- 
only after her death, and their suit for possession» 
brought within 12 years of the death is not barred. 
Babu Sheo Lochun Singh v. Babu- Saheb Singh (3), 
relied on, Sowdaminee Dassee v. Administrator- 
General of Bengal .4', distinguished. i 

Ax interruption in the occupation or possession» 
of the person claiming title by adverse possession 
is sufficient to break the period of adverse posses- 
[p. 986, col. 1.) 

A decision as to how much area was the subject- 
matter of a settlement of a touzé atthe time of its» 
settlement, which is, arrived at on the construction 
of a rubkariis a .question of law so faras the 
question of consideration of rubkari is concerned. 

5. ©. A. from the decisions of the Sub- 
Judge,..Arrah, dated March 15, 1933, 
September 38, 1936, and fr m. Add-tional 
District Judge, Arrah, dated. June 23, 
1937. . : a oe 

Messrs. S. M. Mullick, B. P.. Sinha and 
Ramanandan Piasad, for the Appellant. 

Dr. D. N. Mitter (in Nos. 1051-52), Messrs; 
B. N Rai (in Nos. 1048, 1005, 10.57, 1059 and 
1060), Jadubans Sahay (iu Nos. 1019, 1050 to 
1052, 1058, 1060, 1237,.°12 and 13), 
B. N. Mitter, Ajit Kumar . Mitter and 
Tarkeshwar Nath (in No. 97), J. N. Sahay 
(in No. 690) and K. K. Sinha (in Nos. 553 
and 559), for the Respondents, . 


Wort, J.—These appeals relate to a claim 
to certain lands the particulars of which are 


‘given in the Schedule to the plaint in 


Second Appeal No. 1048 of 1933 The claim 
isin respect of touzi No. 1504 and accre- 
tions thereto since the date upon which 


-this tcuzt was settled. The settlement, as 
‘will appear from the statement of facts 


I propose to make, was made in 1862. I 


-propcse to state my reasons for my conclu- 


sions briefly, although the argument in the 
case lasted for a considerable time. 
There were only two poiats in the case: 
first, what war the subject-matter of the 
settlement of 1862, and, secondly, whether 
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le plaintiffs in Second Appeal No. 1048 of 
33 had acquired a title to the property 
1 suit by adverse possession. The defende 
t's title tothe land dated from the year 
Po: when this touzi No. 1504 was sold by 
overnment for arrears of revenue and 
urchased by the Maharani of Dumraon. 
“he plaintiffs or their predecessors-in-title 
vere the defaulting proprietors. Some 
Eime prior tothe year 1462 it was found, 
{ter survey, that mahal Sheopur Diar 
—Jangbarar showed an excess of some 
housands of bighas more than the - pro- 
«rietors were entitled to hold, andit was 
minder those circumstances that the settle- 
maent was made. The question in this cage 
«nod in a number of other cases that have 
™risen out of the same facts is whether the 
<ubject-matter of the settlement was the 
wess of 2,8774 bighas which was found to 
sxist or was 569 bighas odd as was contend- 
3d for. The matter was determined in a 
drevious suit (to which I shall make 
‘eference) on the construction of a rubkari 
Ex 12) made at the time of the settle- 
mcent. 
By a decision of this Court in Appeal 
irom No. 57 of 1916 Babu 
lilakdhari Singh v. Maharaja Kesho 
mPrisad, Das J, as he then was and 
Mosier, J. came to the conclusioa that the 
subject-matter of the settlement was 2,8774 
™ighas and not, as contended for by the 
edefendants in the action, 569 bighas. I 
make reference to this matter at this stage 
of my observations as the alternative argu- 
«ment on behalf of one of the respondents is 
different from that which was advanced 
in the Court below. It is perfectly clear 
from the plaint, the written statement, 
the issues framed and the judgments of 
both the Courts that the question upon 
which the parties made their case to 
depend was whether the settlement was of 
2,8774 bighas or the lesser area to which I 
have referred, and which, according to the 
plaintiff, had never been defined or 
demarcated. It is*quite clear from the 
plaint that it was contended that the lesser 
area was the subject-matter of the settle- 
ment by Government in 1862, that that 
settlement was in asense a mere paper 
transattion ; that the 569 bighas, the subjecte 
matter of the settlement, were to be found 
Somewhere in the excess area of 2,817} 
bighas; that-the balance between the 569 
bighas and the 2.8773 bighas formed at the 
time .of the settlement, aud afterwards a 
part of the plaintiff's estate; that the 
plaintiff remained continuously in possess 


ri 
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sion; that the sale for arrears of revenue 
{to use the words of the Judge) was mis- 
conceived; that the Maharani purchased 
nothing and did not, as a result of that 
purchase, obtain possession. It is not 
difficult to see the reason why this case and 
this case only was advanced by the plaint- 
iff. Iam not forgetting the fact that since 
the date of the settlement, there were accre- 
tions to touzi No. 1504 and the alternative 
argument was that the defendants were in 
possession of something more than what 
they were entitled to even if their title to 
to touzt No. 1504 were established. It 
seems to me that the whole case was made 
to depend and did depend upon the ques- 
tion whether 2,877 bighas was the subject- 
matter of the settlement or not. I repeat 
what I said a moment ago that it is not 
difficult to understand the reason why the 
Plaintiffs advanced this case, the reason 
being that if they could only show that the 
subject-matter of the settlement was for the 
lesser area, it not being denied (in fact there 
being no dispute) that they always 
Temained in possession of their estate 
Gangbarar, it weuld necessarily follow (if 
the area 569 bighas was undefined and 
undemareated) that they remrined in un- 
in'errupted possession of the whole subject- 
mutter of the settlement of 1862. | 

The two points'to be decided are, first, 
whether the subject-matter of the settlement 
was, as is contended for by the plaintiffs 
in Second Appeal No. 1018 of 1933 or as 
wes decided bv this Court in 1919 in the 
case to which I have made reference, and, 
secondly, whether, even if title passed by 
the sale and purchase of 1903, the plairt- 
iffs remained in possession by having 
acquired title by adverse possession, or, to 
put it more accurately, by their title having 
revived by their remaining in adverse posses- 
sion. 

The next fact to be noticed after the 


‘settlement of 18.2 wasthe sale of 1903 for 


arrears of reyenue. According tothe Judge 
in the Court below possession was nt 
acquired by the purchaser, but in 1911, 
the Maharani having died in 1907, the new 
Maharaja brought the action out of which 


- Appeal from Original Decree No. 57 of 1916 


Babu Tilakdhari Singh v. Maharaja Kesho 
Prasad arose. He claimed possession of the 


-tauei which was purchased in 1903 and 


succeeded in the trial Oourt, succeeded 
also in this Court, and an appeal before 
the Judicial Committee of the Privy Council 
was dismissed. The same argument which 
is advanced in this case was advanced in 


98t 
-that case, and Das, J. during the course of 
.his judgment, more particularly on tha con- 
struction of rubkari of 1862, came to this 
conclusion : : 
- “The important passage in the document runs as 
follows: ‘Itisclear that by the measurements made 
hy the tahsildar and the Kanungo 2,877. bighas 10 
kathas was found in excess to the 13,977, 1: kathas 
of the survey area out of which 1,923 bighas occupied 
by the river’ Ganges which having devastated the 
cultivated, ete., area out of the survey area is 
now flowing and 384 bighas-8 kathas is uncultiv- 
able. Bhagar and. Nala -lying below the Karara 
on the south, and 569 bigkas 12 kathas is 
found culturable and fit for assessment of rent.’ 
Ii isin “my opinion, impossible to misunderstand 
the meaning of the Deputy Collector. 569 bighas 12 
kathas was found fit for assessment of rent. 
This‘does not mean that 569 bdighas 12 kathas 
were to’ be formed into’ a separate estate. This 
argument, in my opimion, is inadminissible on the 
samira iblerery of the accreted lands of Sheopur 
lar. - R 
. The learned Judge then goes on to refer 
to the fact that it had been the history of 
that. particular. estate that an area less than 
the whole in every new settlement had been 
assessed to revenue. I refer to this passage 
because the. learned Judge in this case 
comes to a conclusion different from that 
arrived at by Das, J. in that case in the 
ground that ihere bas been another and 
more accurate translation of the rubkari, 
and, secendly, that there are other docu- 
ments which throw light on the meaning of 
the rubkari. It is to be noted in ttis 
connection that eubsequent to the settlement 
of 1862 the new touzi was transferred from 
Ballia, a District in the United Provinces, to 
. Shahabad Collectorate, and it is on the 
entries in.the Shahabad Collectorate that 
the learned Judge in this case depends 
for his view that the estate known as 
.touzt No. 1504 consists of 569 bighas and 
,not 2,8774 bighas. In my judgment the 
-decision of .the learnad Judge in the Court 
belowson the fcoting that the translation of 
_‘thexubkarit was more accurate is quite 
„unjustified. According to Das, J. the trans- 
lation of the “rubkari, so far as this parti- 
: cular matter was concerned, was this : that 
..069 bighas “was found culturable and fit for 


~-- “assesement.” The passage, as translated 


by the trial Judge, was “that 569 bighas 12 
-kathas which was cultivated was found suit- 
able for settlement and assessment of 


wh, revenue,” 


It seems tome to be perfectly clear that 
"the learned Judge of this Court in copstru- 
ing that document was not in any way 
influenced by the use of the word translated 
as ‘rent’ in contradistinction to ‘revenue’, 
mephasis was being placed, ‘as is placed in 
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this casé by both the Courts below, on the 
werd ‘settlement’. It is perfectly clear tha> 
what the Government was considering alem 
that time was not whether the land wate 
fit to be settled, but whether the land, bein gem 
fit for settlement with tenants, was assess 
able tn revenue And Das, J. came, and ir 
my judgment rightly came, to the conclu 
sica that what was being settled was 2,57 
bighas and that 1,900 cdd bighas were 
allowed to remain free of revenue by reasor 
of the fact that the shifting of the Gangetm 
northward had inundated that quantity om 
land of-the plaintiffs or their predecessors 
is-title and that they tterefore bad lost, from 
their revenue-paying estate, that area. The 
same conclusion was arrived at by twe 
Judges of this Oourt in Dharichnom 
Kueri v. Ramyed Kuar (1) at p. 347, where 
Rowland, J., who delivered tte judgment oma 
the Court, observed : 
- “Tt istrue a demarcation did not follow. The fac» 
however, that one sum of revenue was assessed or 
Gangbarar anda different sum separately ascsessedw 
on Naubarar, is in itself an indication of the in- 
tention ofthe revenue authorities to keep the latter 
as separate property separately liable for its own» 
arrears. Hadit been otherwise, a lump sum of reve- 
nue would have been fixed forthe entire combine 
estate, and in case of default, the entire estate woul 
have been liable to sale. In my opinicn,' the new 
estate comprised the area of 2,8774 bighas boundedm 
onthe north by plot No. 920 and this definite block 
of land was the security charged with the payment 
of Rs. 1,103." $ f 

lt seems to me that the oniy point 
which could possibly arise in this Court jsm 
whether the decision of the learned Judgom 
in the Court below, which ig on appeal 
before us, is a decision on a question of" 
fact ora question of law. In my judgment 
so far asthe question of the construction 
of tLe rubkari is concerned, it is a question 
of law, and, if we come to the conclusion 
at which this Court on a previous occasion 
has arrived (which in my judgment is the 
-proper construction in the case), it seems 
to me irrelevant to consider the entries in 
the Collectorate books, as the Judge in the 
Court below did, for the purpose of con- 
struiog that document which does not 


‘appear tome to suffer from anything in 


the form of a latent ambiguity. Now, the 
which tre learned 


namely, that it was a settlement of 509 


‘bighas undefined and undemarcated, is a 


finding which in my judgment cannot 
stand, and I cannot express my reasons for 
coming to that, conclusion better than what 
Das, J. did in the case to which I have 


(1) 15 P L T 342 at p. 347; 154 Ind. Cas. 1032; A 
LE 1934 Pat. 485;7R P5H, 
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referred. The learned Judge, referring to 
this argument which was then advanced by 
Mr. Sushil Madhab Mullick, made this 
observation : 

“One inevitable result of the acceptance of the 
argument advanced by Mr. Mullick has been en- 
tirely overlooked by him. The regulations provide 
thatin the case of a settlement by the Collector, the 
lands areto be deemed sufficient security for the 
payment ofthe revenue,” 

I might observe here that Rowland, J., 
in the judgment to which I have referred, 
makes the same or a similar observation, 


, Das, J. then goes on : 


“Mr. Mullick's argument is that the Collector 
settled 569 b:ghas12 kathas of unascertained and 
unascertainable lands. The result of such a settle- 


_ment would be that such lands could never be sold 


for non-payment of Government revenue, because the 
purchaser would never get possession of such lands. 
In other words in this case, the land was not a 
security sufficient or otherwise for non-payment of 
Government revenue.” 

Then the learned Judge made this obser- 
vation which seems tome to conclude the 
matter : such an assumption is clearly 

“against the statute of the land, omnia praesumun 
tur rite, esse acta, and if an official act is proved to 
have been done, it must be presumed to have been 
regularly done.” ; 

Tne conclusion of the learned Judge in 
the Court below therefore cannot stand 


- although, as I tave already indicated, it 


was not so much the evidence upon which 
the learned Judge in the Court below 
relied fcr ccming to hie conclusion that the 


- land was not demarcated as the lack of any 


evidence on the point, That there cculd be 
a presumnptiin in the circumstances that 


: there wag no demarcation in my opinion is 


untenable. 

Having come to a conclusion on that 
poiat, the only other question to be deter- 
mined is whether the plaintifis’ title which 
disappeared by tke sale of 1903 revived by 
adverse puseessi'n, as the Judge in the 
Court below has held. Now the conclusion 
of the Judge was that the Maharani never 


got pessession in 1903. Had all the pre- e 


sent parties been parties to the proceedings 
which aroge out of the action of 1911, there 


. would have been an end of this case in 


i favour of the defendants, 


but they were 
not parties is admitted. As regards the 
fale of 1903, the matter may be disposed of 
on the same reascning as adopted by their 
Lordships of the Judicial Committee ` of the 
Privy Council in the decision reported in 
Kesho Prasad Singh v. Bhagjogna Kuar (2), 


(2)18P LT 257; 167 Ind.Cas. 329; A IR 1937. 


P-O 69; 16 Pat. 258; 3L1SL R 242; 1937 OLR 
‘151; 9 R PO 199;3BR 368; 1937 A L R 253; (1937) 
OWN 398; 45L W 580;41C W_ WN 577; 1937 R D 
178; (1937) M W N 583; (1937) A L J 638; 39 Bom, L 
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where reference was made to the conclusion 
of the Judge of “this Court which - was- to 
the effect that the Raj had not taken possese 
sion after the revenue sale and the presump- 
tion was that the possession continued ag. 


before and that presumption is supported 


by the fact that an action was hrought in 
1911. Their Lordships sav that: 

_ “Their Lordships cannot agree that the approach 
in the present question is accurate. If it be once 
shown that the lands in dispute passed by the reve« 
nue sale of 1903, there can in law be no presumption 
that, contrary to the purchaser's rights, the old pro- 
prietors remajned in receipt of rent from the agrio 
cultural tenants.” 

Even if there is anything in the argue 

ment which was advanced that the present 
plaintiffs were not bound by the sale of 
1903, it seems to me that the question -of 
adverse possession can be determined on 
other grounds. The Judge in the Court 
below has held that adverse possession ran 
from the year 1903; that by 1916,- wien 
delivery of possession was given, the plaint- 
iffe’ title revived. In my judgment, that is 
an erroneous conclusion. If adverse posses- 
sion was running from the year 1903 and 
if the learned Judge in the Oourt below has 
held that the plaintifs were in adverse 
possession from that date, then that con- 
clusion would ordinarily bea conclusion of 
fact and would be binding on tbis Court in 
second .appesl. But the real question in 
dispute is whether as a matter of law limi- 
tation did run from 1903. The learaed 
Judge decides that it did, because it wasa 
purchase by the Maharani and the rever- 
sioners who brought their suit in 1911 got 
possession somewhere in 1416. They were 
already barred by reason of adverse title 
which would revive. That conclusion is on 
the footing that this property was not a 
part of the Raj estate but was the stridhan 
of the Maharani. Several decisions have 
been relied upon for that contention. One 
is the case in Babu Sheo Lochun Singh v. 
Babu Saheb Singh (3). Before referring to 
that case I would refer to the decision in 
Sowdaminee Dassee v. Administrator-Gene« 
ral of Benggl (41, which was relied upon. 
Their Lordships observed at p, 23* of the 
report : 
_ “The appellant's Counsel contended that the sav- 
ings ofa Hindu widow must be presumed to have 
been made for the benefit of her husband's estate 
Without examining the precise result of the deci- 
sions, it is sufficient to say that in this case there 
is no room for any such presumption, for the 
corpus of the estate never came to the widow. but 
wae taken by Sham Ohurn Mullick under the will.” 

(3) 14 O 387; 141 A63; 5 Sar.1(P C.) 

- (4) 20TA 12; 200433; 6 Sar. 272 (P 0.) 

*Page of 20 I, A,—[Rd.] 
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It does not seem in my judgment to be a 
clear authority on this point, but the case 
to which I referred earlier does in my 
judgment settlethe principle. There their 
Lordships observed : 7 


SUDHIR KUMAR Roy v. EMPEROR (OAL) 


“Where a widow comes into possession, of the 


properties of the husband, and receives the income, 
and does not spend it, bnt invests it on the purchase 
of other property, their Lordships think that, 
prima facie, it is the intention ofthe widow to keep 
the estate of the-husband as an entire estate, and 
that the property purchased would, prima facie, be 
intended to be accretions to that estate.” 

.. HereI do not think there is any doubt 
that the property was purchased from the 
savings of the income of the widow. There 
is no evidence to the Contrary, nor indeed 
it is suggested that there was any income 
from her stridhan property. In the absence 
of evidence it seems to me that the rule, 
which their Lordships laid down, must te 
applied in this case and therefore prima 
facie this was a part of the Raj estate. In 
those circumstances the widow having died 
in 1907 limitation would run from that 
date. Quiteclearly therefore by 1916 there 
was not sufficient tims for the revival of 
the plaintiffs’ title. It was contended, how- 
ever, from 1907 till the date of the com- 
mencement of this suit there was more than 
12 years and that therefore their title had 
revived during that pericd. In ay judg- 
ment thatis a contention which cannot be 
supported either on the facts or the law. 
It was not the plaintiffs’ case in Second 
Appeal No. 1048 of 1933, nor was evidence 
directed to that question. Paragraph 13 of 
the plaint says: \ 

“The cause of action of this suit arose on April 
24, 1916, the day of delivery of possession as well 
as the commencement of the survey settlement opera- 
tions at Buxar.” 

Further, refrence is to be made in this 
connection to para. 9 of the plaint. Row- 
land, J. has noted in the judgment to which 
I have made reference that an interruption 
in the occupation or possession of the per- 
son claiming title by adverse: possession is 
sufficient to break the period. I would come 
to the conclusion that it is not Spen to the 
plaintiff to contend that a title by adverse 
possessicn was. obtained hetween the year 
1916 and the date of this suit. As I stated 
at the commencement of my judgment, the 
parties made their case ta stand or fall on 
two points, viz..whether it was a settlement 
of 2,877 bighas in 1862, and secondly, whe- 
ther title by adverse pcssession was 
acquired before the year 1916, and on those 
points alone, and on those points the plaint- 
iff fails. In my judgment the appeals 
succeed and must be allowed with costs 
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throughout. This judgment will govern all 
the appeals except Second Appeals Nos. 12° 
and 13 which will be governed by the deci- 
sion in Second Appeal No. 1056 of 1933 
which is not before us. 


Agarwala, J —I agree. 


D. Appeal allowed. 


CALCUTTA HIGH COURT 
Criminal Revision No. 1155 of 1938 
January 5, 1939 
DGLEY, J. 

SUDHIR KUMAR ROY—Acouszp— 
PETITIONER 

versus ; 
f EMPEROR—OppPosrTg Party. 

Calcutta Police Act (IV of 1868), s. 45—Onus to 
prove that house in which accused was found waa 
common gaming house is on prosecution. 

In the case under s. 45, Oaleutta Police Act, the 
onus lies upon the prosecution to show that 
the house in which the accused was found was 
a common gaming house as defined in s. 3 of the 
Act. In order to satisfy the requirements of this 
section, it would be for the prosecution to show 
that instruments of gaming were kept or used in 
that house for the profit or gain of the person 
owning, occupying, using or keeping such house. 

Mr. Moni Mukerji, for the Petitioner. 

Order.—In this case, the petitioner has 
been convicted under s. 45, Oaleutta Police 
Act (Bengal Act IV of 1866). It is said that 


he was found in a common gaming house 


which was used for the purpose of gambling” 
in connection with horse-racing. In the case 
of this sort, the onus clearly lay upon the 
prosecution to show that the house on which 
the petitioner was found was a common 
gaming house as defined ins. 3 of the Act. 
Tn order to satisfy the requirements of this 
section, it would be for the prosecution to 
show that instruments of gaming were kept 
or used in that house for the profit or gain 
of the person owning, occupying, using or 
keeping such house. 

It is said that the petitioner was found 
with Ex. 2 which is aslip of paper contain- 
ing certain figures and the names of race- 
horses and also with a sum of money in 
his pocket. I have examined the slip of 
paper; and, in my opinion, it cannot be 
said that it fulfils the requirements of the 
definition of ‘instruments of gaming’ under 


-s. 3 of the Act nor is there any evidence 


on the record to show that the slip in 
question was in fact an instrument of 
gaming or that the petitioner was using it 
for the purpose of profit or gain. Similarly, 
there is no evidence to indicate that the 
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money found on the person of the peti- 
tioner was for the purpose of gambling. 
Having regard to the considerations men- 
tioned above, this Rule must be made abs~= 
lute ‘and the conviction of the petitioner set 
aside. The fine if already paid and the 
money found on the person of the petitioner 
must be refunded. 


. D. Rule made absolute. 


panana 


BOMBAY HIGH COURT 
Seccnd Civil Appeal No. $49 of 1933 
k December 1. 1937 
Ranexekar AND N. J. Wania, JJ. 
HARIPRASAD CHHOTU BHAI— 
PLAINTIRF—APPELLANT 
; versus _— > 
SECRETARY or STATE ~. 
DEFENDAT —RESPONDENT 

Bombay Land Revenue Code (Act V of 1879), 
sz, 132, 133, Sch. H—Sanad offered, if mot proper, 
holder is not liable to pay survey fee—Liability to 
pay penalty—Condition precedent to levy of survey 
fee~Government should prove it— Addition of un- 
authenticated correction slips, whether can correct 
defects in sanad—Sanad should’ give boundaries and 
full dimensions. of pl.t or building. 

The survey fee is payable by the holder of a 
property in the city in which survey is introduced 
within six months from the date of the public 
notice given by the Collector, and if default is com- 
mitted by such holder, that ie to say, the survey- 
fees are not paid within six months from the 
date of the public notice, then the Collector is 
authorized to levy a penalty not exceeding Re. 1 
for each sanad. The payment of the survey-fees 
and the grant of a sanad are prima facie to be 
concurrent conditions, On the payment by the 
holder of the survey-fees, he is entitled to a proper 
sdnad. If the sanad was not in the form of 
Sch H annexed to the Bombay Land Revenue 
Code, he ig not liable to pay survey-fee, nor 
is he liable to any penalty unless a public notice is 
even provided by æ. 132 of the Code. |p. 989, 
col, L. 

‘The burden to prove that the requirements of law 
were complied with is cleualy on the Government, 
Ib. is for them to prove that every condition prece- 
dent to the levy of the survey-fee and penalty was 
fully complied with, 

Ths addition of the correction slips which were 
not authenticated would not cure the defect in the 
sanads, The sanads are valuable documents and 
evidence of title and it is atleast conceivable that 
some years hence a question as to the authenticity 
of the correction slips may arise. There is no 
reason why the title of these people should be left in 
this sate of obscurity. [ibid.] 

It isthe duty of Government, having regard to 
the form of Sch. H, Bombay Land Revenue Code, 
to issue sanads describing not merely the plot or 
building in question, but also describing the prop- 
erty fully by its boundaries and its full dimensions, 
and it is difficult to see how Government can levy 
an extra charge of four annas without carrying out 
ajduty which the law casta upon them. [p. 989, col. 
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’ S.C. A. from the decision of the District 
Judge, Surat, in Appeal No. 3f of 1931. 

Messrs. G. N. Thakor and C. S. Trivedi 
for Mr. H. M. Cholesi, for the Appellant. 

. Mr.`B. G. Rao, Assistant Government 
Pleader, for the Respondent, 

Rangnekar, J.—Tke position in this 
second appeal seems to me to be extremely 
simple. The facts are as follows: In the 
year 1918, Government decided thata new 
survey should be introdnced in the city of 
Surat (Resolution Nc. 7607, dated July 22, 
1918). Accordingly, proceedings under tha 
Land Revenue Code for that purpose 
were taken. It appears that the survey was 
completed and sanads were prepared to be 
granted tothe holders of the properties in 
the city in lieu of their old sanads. The 
plaintiff who is the holder of many proper- 
ties in the city alleged thst the survey was 
not properly introduced, so far as at least 
he was concerned and that the sana ls were 
not the proper sanads to which he was 
entitled under the Land Revenue Code. 
Accordingly, he appealed to the Collector 
from the orders of the City Survey Ovdfcer, 
and proceedings in this connection ulti- 
mately went tc Government. Inthe mean- 
while. however, he received a notice from 
the City Survey Officer calling upon him 
to pay the survey-fees and take away his 
sanads. His case being that the sanads 
were not in proper from inasmuch as they 
altered the tenure which he was ectitled 
to, ke refused to pay any fees and take 
away the sanads offered to him by the City 
Survey Officer. Itl appears, however, that in 
consequence of the nctice to waich I have 
referred, the plaintiff paid Rs, 82 3-0 under 
protest. This sum included a sum of Rs. 21 
as penalty for tke default committed by 
the plaintiff in not paying the survey-fees 
and take away his sanads under e, 133, Land 

*Revenus Code. 

It appears from the record that some 
petitions were also submitted to Govern- 
ment by influential persons complaining 
about the procedure adopted by the Survey 
Officer and in particular about the new 
form in which the new sanads were issued, 
Whilst these proceedings were pending, the 
plaintiff, to ba on the safe side, gave a 
notice’as required by the Civil Procedure 
Code, s. £0, to the Secretary of State for 
India in Council and followed it up by filing 
a sait cn December 3, 1928, out of which 
this appeal arises. While the suit was pend- 
ing,‘as the result of the steps taken by 
way,of representations made by the plaintiff 
and other influential persons, Government 
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issued a notification on January 6, 1927, 
by which they admitted that it was never 
intended by them to affect in any manner 
the title of the holders of properties in the 
city or to alter their tenures. Thereafter 


some correspondence went on between the, 


Collector and the Pleader for the plaintiff 
in which the latter was asked by the former 
as to whether in view of this notification 


his client was prepared to withdraw the- 


suit. The plaintiff refused to withdraw the 
suit. Then on March 27, 1923, Govern- 
ment issued another notification by their 
resolution No. 7792-24 by which they stated 
that it was not necessary to issue fresh 
sanads but that it would be sufficient if 
correction slips amending the new sanads 
were attached to them so as to preserve 
the original rights of property holders, and 
they. directed that. this be done and the 
sanads should be amended by means of 
correction slips. 

The suit came on for hearing before the 
Joint First Class Subordinate Judge at 
Surat. The learned Judge accepted the 
contention of the plaintiff and by his decree 
directed that the defendant should enter, 
at plaintiff's instance. measurements in all 
the sanads of the plaintiff free of charge, 
that the sanads in Court should be handed 
over to the plaintiff, that the defendant do 
refund tn the plaintiff Rs. 19 for penalty 
and Rs. 2 for notice charges and that the 
defendant do pay the plaiatiff's costs and 
bear his own: The defendant appea'ed to 
the District Court of Surat and the learned 


Judge of that Court varied the decree made. 


by the trial Court by declaring that the 
plaintiff was entitled to have his proprie- 
tary Tights confirmed in the sanads in 
accordance. with the orders laid.dowr. by 
Government in their resolutions, Govern- 


ment , Resolution, Revenue Department,- 


No. 7792, dated January 6, 1927, and 
deleting from the decree made by the trial 
Court the order directing the defendant to 
enter the measurements in the sanads free 
óf charge, the return of the sanads to the 
plaintiff and the refund of “Rs. 21 for 
penalty and notice charges.. He ordered the 
respondent to pay the appellant's costs. It 
is from this judgment that this second 
‘ppeal has been brought. 
oP Raving regard to the facts to which 
1 have referred, it is clear that the learned 
District Judge accepted the contention of 
the plaintiff that -the sanad which was 
issued to him was not a proper sanad in 
accordance with the provisions of the Land 
Revenue Code. That being so, the only 
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“question ‘which survives is whether the 


plaintiff is entitled toa refund of the sum 
of Rs. 82-3-0 which he paid to Government 
under protest or any part of it. As pointed 
out above, the trial. Court. considered that 
the plaintiff was not liable in ány event to 
pay the penalty and notice charges amount- 
ing to Rs. 21. But for some reasons, which 
do not seem to be sound, he held that the 
Plaintiff was not entitled to a refund of the 
survey-fees legs penalty charges. The Dis- 
trict Judge on the other hand thought that 
the plaintiff had properly paid the sum of 
Rs. 82-3-0 including the penalty and notice 
charges. In our opinion none of the views 
is correct. The position seems tome to be 
simple. Section 132, Land Revenue O.de, 
directs that when a survey is introduced in 
any city, every owner is liable to the pay- 
ment of a survey-fee to be assessed by the 
Collector under such rules as may be pres- 
cribed in this behalf from time to time by 
Government, provided that the said fee 
shall, in no case, exceed ten rupees for each 
building ‘site or any portion thereof. held 
separately. Then the section provides that: 
the survey-fee shall be payable within six 
months from the date of a public notice to 
be given in this behalf by the Collector 
after the completion of the survey of the 
site of the city or of such part thereof as 
the notice shall refer to. Section 133 pro- 


Vides that every holder of-a building site as 


aforesaid shall be entitled, after payment - 
of the said survey-fee, to receive from the 
Collector without extra charge one or more 
sanads, in the form of Sch, H, or to the like 
effect. specifying by plan and description 
the extent and conditions of his holding: 
Provided that if such holder does not apply 
for such sanad or sanads at the time of 
payment of the survey-fee or thereafter. 
within six months from the date of the 
public notice issued by the Collector under 
thelast preceding section, the Collector may 
require him to pay an additional fee-not ege 
‘ceeding one rupee for each sanad.. Aes Se 
_Itis clear, therefore, from this’ provision 
that the survey-fee is payable by the. 
holder of a property in the city in which. 
survey is introduced within six months . 
from the date of the public notice given by 
the Collector, and if default is committed 
‘by such holder, that is to say, the survey- 
fees are not paid within six months from - 
the date of the public notice, then the 
Collector is authorized to levy a penalty 
not exceeding Re. 1 fcreach sanad, The 
payment of the survey-fees and the grant 
of a sandd seem prima facie to be concur 
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rent conditions. On the facts, therefore, 
the plaintiff was not liable to pay the sur- 


vey-fee as the sanad which was offered to 
him was not inthe form of Sch. H annex- 


ed to the Code, nor was he liable to pay. 


any penalty. The Assistant Government 
Pleader argues that the survey-fees are 
payable under s. 132. But the section re- 
quires public notice to be given and then 
only time will begin to run. There is no 
evidence here that any public notice as 
required by s. 182 was given. All that 
happened was that a notice to the plaintiff 
-was given but that is not what s. 132 con- 
templates, and unless a public notice is 
given as provided by s. 132, it is difficult 


to see how the Collector would be entitled- 
to levy penalty under s. 133. Then it is” 


clear that on the payment by the holder of 
the survey-fees he is entitled to a proper 


- sanad. Ex-hypcthesi in this case the sanad 


was not a proper sanad, That is not only 


held by both the Courts, but it is admitted” 


by Government as the resolution to which 
I have referred clearly proves. That being 
so, in my opinion, the suit was justified and 
the plaintiff was entitled to obtain a refund 
of the whcle sum of Rs. 82-3-0. 

It is argued by the learned Assistant, 
Government Pleader 
never complained that the public notice 
. required by 6. 132 was not given. But that 
contention seems to me to be untenable in 
view of the cross-examination of the sur- 
veyor in the case. Apart from that it seems 
to me on the facts of this case, that the 
. burden to prove that the requirements of 
law were complied with was clearly on the 
Government, It was for them to prove 


that every condition precedent to the levy ` 


of the survey-fee and penalty was fully 
complied with. ‘Then it is argued that 
Government did ultimately direct the issue 
of proper sanads inasmuch as they directed 
that correction slips should be annexed to 
the sanad granted. Apart from the fact that 
this was after the suit was instituted, I do 
. not think that the addition of the correc- 
tion slips which were not authenticated 
would cure the defect in the sanads. The 
sanads are valuable documents and evi- 
dence of title and it is at least conceivable 
that*some years hence a question as to the 
authenticity of the correction slips may 
arise, There is no reason why the title of 
these people should be left in this state of 
obscurity. - 

The appellant has taken another point, 
and that is that Government should. be 
directed to include’ measurements of the 
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properties in the sanad as they were inclu- 
ded in the original sanads, and the sanads 
which were offered to him after the intro- 
duction of the survey hardly complied with 
that requirement, His argument is that 
Sch. H clearly contemplates that the pro- 
perty should be fully described by its 
measurements, description and in other 
respects, and sanads given to him hardly 
comply with it. That contention has consie 
derable force in it. It seems to me that it 
is the duty of Government, having regard 
to the form of Sch, H, Land Revenue Code, 
to issue sanads describing not merely the 
plot or building in question, but also des- 
cribing the property fully by its boundaries 
and its full dimensions, and it is difficult 
to see how Government can levy an extra 
charge of four annus without carrying out 
a duty which the law casts upon them. 
But it seems to me that the question whe- 
ther we should, in this case, direct Govern- 
ment to comply with Sch. H, does not 
arise. The sanads are now returned to 
Governmeut and it is the duty of Govern- 
ment to issue proper sanads, and there is 
no doubt that they will, having regard to 
the ‘observations which we have made, 
issue proper sanads under the Land Reves 
nue Code, and in conformity with Sch. H. 
We are therefore unable to hold that this 
question arises in this su:t and that any 
specific directions should be given to Gcv- 
ernment in that behalf. 

In the result, therefore, the appeal is 
allowed and the decree of the lower Appel- 
late Court set aside, There will bs a decla- 
ration that the plaintiff is entitled io pro. 


, per sanads declaring the ‘proprietary rights 
“of the plaintiff in accordance“ with the pro- 


visions of the Land Revenue Code and ia 
terms of Sch. H of the Code, There will 


, also be a decree in the plaintiff's favour for 


Rs, 82-3-0 with costs throughout. [aterest 
on judgment at six per cent. 


N, J. Wad la, J.—I agree. 
D. Appeal allowed, 


PATNA HIGH COURT 
* Appeal No. 347 of 1938 
December 12, 1938 
- MoHAMMAD Noor AND DHAVvLE, JJ. 
MATHURA PRASAD SINGH—Appauiant 
versus 
BHAN KUMAR OHAND AND anoTHER— 


RESPONDENTS 
Bihar Money-lenders Act (III of 1938), a 15-a 
8.15 i void. 
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Section 15, Bihar Money-lenders Act, being re- 
pugnant to O. XX, r. 11, cl. (2), Civil Procedure 
Code, is under s. 107, Government of India Act void. 


A. frcm original order of tre Sub-Judge, 
2nd Court, Arrah, dated November 22, 1938. 
Mr. Harians Kumar, for the Appellant. 

Messrs. D. N. Verma and Khurshaid 
Husnein, for the Respondents. 

Judgment.—This is an appeal against 
an order of the Court below refusing to fix 
instalments for the satisfaction of a decree 
under execution. This order, under the 
Civil Procedure Ocde, can only .be passed 
with the consent of the decree-holder. There 
is nothing to show that the decree-holder 
consented. In fact Mr. Khurshaid Husnain, 
who appears in this appeal to oppose the 
application for stay, intimated to the Court 
that his clients are not willing to allow any 
instalments to be fixed. Thre judgment- 
debtor relied upon s. 15, Money-lenders Act, 
which vested the Court with powers to fix 
instalments independent of the consent of 
the decree-Lolder. But this section being 
repugnant to O. XX, r. 1), cl. (2), Civil 
Precedure Code, is under e. 107, Govern- 
ment of India Act, veid. The appeal is, 
therefore, dismissed with costs. A certificate 
will be issued in terms of e. 205, Govern: 
ment of India Act 


9. Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 335 of 1928 
January 5, 1939 
Dauip Sinag, J. 

PIRTHI AND orsERs—PLaINnTIFFS — 

í APPELLANTS 
versus i 

Musammat KANTA DEVI—DgFENDANT. 

AND CTHERS—PLAINTIF¥S—RESPONDEATS 

Evidence Act (I of 1872), s. 32—Pedigree—Entry 
in, as to devolution of  property——Presumption— 
Second appeal—Finding that person is not rever- 
sioner of another is one of fact. 

While a pedigree table may be presumed to be 
correct about the relationship shown in it and 
while the devolution of property may be rightly 
shown in the pedigree table, the reason for the 
devolution is not a matter which is strictly an 
essential part of a pedigree table. Hence the accuracy 
of such an entry carries no presumption with it. 

The finding that certain persons are not proved to be 
the reversioners of another person is a finding of 
fact and cannot be attacked in second appeal. 

S. C. A. from the decree of the District 
Judge, Karnal, dated November 27, 1937. 

Mr. Dev Raj Sawhney, for the Appellant. 

Mr. Shamair Chand, for the Respondents 
(Defendant). 


pintitt v. KANTA DEVI (LAH) 


182 rO 


Judgment.—This appeal is really con 
cluded by a finding of fact. The usual suite 
for possession having been brought by cer 
tain alleged reversioners of one Mam Chandil 
against kis daughter for the property lefi 
by Mam Ohand, deceased, the trial Court 
decreed the suit. The learned District 
Judge, however, held (1) that the plaintifis» 
had not succeeded in proving that they 
were the reversioners of Mam Chand ‘ine 
any degree whatsoever, and (2) that Mam 
Chand’s father, Shankar, had been adopted 
by one Gokal under full Hindu Law adop- 
tion and had therefore been transferred» 
from his natural family to his adoptive 
family and therefore even if the rever- 
sioners, the present plaintiffs, were collate 
rals of Shankar's natural ancestors, they 
had ceased to be his collaterals by reason 
of his transplantation to another family, He 
also held that even if the plaintiffs were 
held to be collaterals, they were collaterals 
ofa degree more remote than the seventh 
and asthe property was not shown to be 
ancestral as. between Mam Chand and the 
plaintiffs, the duughter of Mam Chand had 
a prior right to succeed to the property. Hem 
therefcre dismissed the. two suits brought 
with respect to a house and agricultural 
land, respectively, with costs throughout. 


` The plaintifs have come in second appeal 


and a certificate of custom has been attache 
ed. It is unnecessary to gointo the ques- 
tion of custom as it appears to me that 
the finding of the learned District Judge on» 


the first point, namely, that the plaintiffom 


are not proved to be the reversioners ol 
Mam Chand isa finding of fact and- can- 
not be attacked in second appeal. The 
only evidence on the question of. relation- 
ship wasa note under the pedigree table 
of 18:0 in which it was stated that one 
Har Gopal having died, his land had gone 
to Girdhari, Sita Ram and Ram Sukh, his 
chachazad bhais. Girdhari was admitted- 
ly the ancestor of Mam. Chand, and Sita 
Ram and Ram Sukh were the ancestors 
of the plaintifs. It was contended that 
this entry pruved that Girdhari, the ances- 
tor of Mam Chand, and Sita kum and Ram 
Sukh, the ancestors of the plaintiffs, must 
have been collaterally related. As pointed 
out by the learned District Judge, while 
the pedigree table may be presumed to 
bs correct about the relationship shown in 
it and while the devolution of property may 
be rightly shown in-the pedigree table, the 
reason for the devolution is-nota matter 
which is strictly an essential part of æ 
pedigree table. The accuracy. of such am 
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ntry carries no presumption with it and 
-n the opinion of the learned District Judge 
he entry here was insufficient to prove 
Bhe factum of the relationship alleged. No 
«rror of law has been made by the learn- 
=d District Judge in dealing with this 
«iece of evidence. The finding, therefore, is 
= finding of fact and cannot be challenged 
in second appeal. The result is that the 
—«ppeals fail and are dismissed with ccsts. 


8. - Appeals dismissed. 
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BOMBAY HIGH COURT 
Civil Appeal No. 84 of 1937 
November 23, 1938 


Logor, J. 
SADASHIV GOVIND AREKAR— 
Derenpant No, 1—APPRLLANT 


versus 
YESHVANT BHIKAJI VILANKAR 
AND OTAERS— KeSPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXXV, 
ja daa ii pak dd suit by tenant, when maintain- 
able. | 4 
The object of O. XXXV, r. §, Civil Procedure 
mode, is to prevent a tenant from compelling his 
WMandiord to have his title determined as against 
stranger, but an interpleader suit is maintain- 
sble if the landlord, subsequent to the letting, does 
menything whereby his right to recover the rent is 
sntangled. Cook v. The Earl of Rosslyn (1) and 

Dungey v. Angove (2), relied on. 


. O. A. from an order of the District 
Judge, Ratnagiri, in Appeal No. 191 of 
1936. ~ 


Messrs. G. N. Thakor and Y. V. Dizit, 
for the Appellant, 

Messrs. V. G. Dalvi, S. S. Kavlekar, 
W. G. Chitaley, B. N. Gokhale and 
B. S. Joglekar, tor Respondents Nos. 1, 
E2 and: 3, respectively. wane: : 

Judgment.—This appeal arises out of 
wan interpleader suit filed by the plaintiff 
mo have it decided whether defendani No. 1 
«or defendant No. 2 is entitled to recover 
the property in suit from him. According 
to the plaintiff, defendant No. 2 was the 
owner of the property and he had taken 
it on an oral ‘lease from him on November 
1, 1927, at a monthly rent. He says that 
he was paying the rent to defendant No. 2 
all along; but on July 23, 1939, was serv- 
ed with a notice by defendant No. 1 that 
he shuld pay the rentiohim. Defendant 
No. 2 also served him with a notice on 
July 11, 1935, asking him not to pay any 
rent to defendant No. 1 if demanded by 
him. ln “these circumstances, the plaintiff 
filed this suit to have it decided as to 
who was entitled to the rent and the 
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property. The trial Court held that such. 
a suit was barred under O. XXXV, r. 5, 
Civil Procedure Code, 1908,’ as defendant 
No. 1 did not make a claimto the land 
through defendant No, 2 who was admittedly 
the landlord of the plaintiff. The suit was 
thereforé dismissed, but the lower Appellate 
Court held that defendant No. 1 claimed 
the property through defendant No. 2 and 
the suit was therefcre not barred by 
O. XXXV, r. 5, Civil Procedure Code, 1908, 
The suit was, therefore, held maintainable 
and was remanded to the trial Court for 
disposal according to law. 

Order XXXV, r. 5, Civil Procedure Code, 
1908, provides that an interpleader suit 
cannot be filed by a tenant against his 
landlord for the purpose of compelling him 
to interplead with any persons other than 
persons making a claim through such 
landlord, and the crucial question to be 
decided in this appeal is, whether defendant 
No. 1 can be said to be making a claim 
through defendant No.2 who is admitted 
by the plaintiff to be his landlord. It has 
been held in Cook v. The Earl of Rosslyn 
(1) that a tenant cannot sustain a bill 
of interpleader against his landlord unlees 
the title be affected by some act done by 
the landlord subsequently to the lease. 
‘lhe same principal is laid down in Dungey 
v. Angore (2). The object of O. XXXV, 
r. 5, Civil Procedure Code, 1903, is to prevent 
a tenant from compelling his landlord to 
have his title determined as against a 
stranger, and it is not disputed that an 
interpleader suit is maintainable if the 
landlord, subsequent to the letting, does 
anything whereby his right to recover the 
rent is entangled. Defendant No. 1 in this 
case claims the title to the property in 
suit under a sale deed passed by defendant 
No. 2 on May 27, 1926. Ater that sale 
deed, defendant No. 2 leased the property 
to the plaintiff on November 1, 1927. lt 
follows, therefore, that if the claim of 
defendant No. 1 be good, defendant No. 2 
had no right to lease the land to the 
plaintiff on November J], 1927. It cannot 
therefore be said that defendant No. 1 is 
claiming through defendant No. 2, since 
he is challenging the very right of de- 
fendant, No, 2 to let out the land to the 
plaintiff. 

There 1s, however, one circumstance which 
apparently seems to be in favour of the 
plaintif. In the sale deed executed by 

(1) (1859) 1 Giff 167; 28 L J Oh. 833; 5 Jur. (N s) 
973; 7 W R 537. 

(2) (1794) 2 Ves, Jun. 301; 2 R R 2317, 
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defendant No. 2 in favour of defehdant No. 1 
the property-in suit was not included, 
but defendant’No. 2 says that he wanted 
to transfer all his property to defendant 
No. 1, who is his sister's son, ad benami, 
in order to screen it from his creditors. 
After passing the sale deed, the plaintiff 
remained in possession of all the property 
by giving a rent-note or.a makte patra to 
defendant No. 1. Even in that rent-note 
the property in suit was not included. 
But, subsequently on February 1, 1928, 
defendant No. 2 madea statement before 
the talati, that the property in snit also 
was intended to be conveyed to defendant 
No. 1 and had been omitted in the sale 
deed through oversight. So, at his instance, 
the property in suit also was entered in 
the name of defendant No. 1 in the Record 


of Rights (Ex. 25). It is argued from this. 


that defendant No. 2 made such a statement 
before the talati subsequent to the lease 
in favour of the plaintiff and thereby his 


right to recover the rent became entangled. , 


The statement of defendant No. 2 does not, 
however,. mean that defendant No. 1’s title 
was created on the date on which it was 
made. He merely admitted that the sale deed 
passed by him prior to tke lease was 
intended to include the property in suit. 
Defendant No 1 also says the same thing 
and-he claims,title to the property from 
that date, viz, May 27, 1926, and not 
from the date of the statement. Hence, 
according to defendant No. 1, the snb- 
sequent Jease by defendant No. 2 in favour 
of the plaintiff was unauthorized. 
‘cannot therefcre be regarded as claiming 
the property through defendant No. 2. The 


trial Court was, therefore, right in holding. 


that so far 4s this suit is 
‘defendant No. 1 claimed 
independently of defendant No. 2 and he 
contended that defendant No 2 had no 
right to lease the property to the plaintiff. 
The plaintiff cannot therefore call upon 
defendant No. 2 to litigate with defendant 
No. 1 and have his title cleared. The 
‘suit is, therefore, barred under O. XXXV, 
r. 5,‘ Civil Procedure Oode, 1908, I set 
‘aside the order of the lower Appellate 
Court and restore the decree passed by 
the trialCourt. The appellant shal recover 
his costs in this Court and in the lower 
‘Appellate Court from respondent No. 1. 


concerned, 


D. Order set aside. 
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LAHORE HIGH GOURT 
Lelters Patent Appeal No, 140 of 1938 
December 2, 1933 
ADpisox aMp Ram LALL, JJ. 
VISHWA NATH SAREEN— 
APPELLANT 
veTSUs 
Musammat KARAM DEVI— 

RESPONDENT 

Guardians and Wards Act (VIII of 1890), s. 10 
—Guardian of a person of minor who is over 17 
years old, should not be appointed, 

Where a minor is at least over 17 years old, 
there is no use in appointing a guardian of his 
person at thisage as he comes of age very soon 
or is already of age: and the order of appointment 
of guardian simply deprives him of hig right to 
manage his own affairs for three more years. It is 
not for the Courts to moralize on the advantage of 
keeping a youth under tutelage for a longer period 
than the law ordinarily contemplates. an 


L.P. A. from the judgment of Mr. Justice- 
Prog: in F. A. No. 69 of 1938, dated July 
1, 1938. 4 4 


Mr. Din Dayal. Kapur, for the Appel- 
lant. ° ye, ; < 

Mr. S. C. Manchanda, for the Respond- 
ent. i neia a . 


Addison J.—The minor is neariy 183. 
or at least over 17 years old, and it ie 
unimportant to determine which. There ie 
no use in appointing a gnardian of hie” 
person at this age as he comes of age very 
soon or is already of age; and the order of 
appointment simply deprives him of hie 
right to. manage his. own affairs for three 
more years. Thatis not a proper things 
to do,and .is in fact going against hie 


- personal law.. It -is not for the Courts . tc 


moralize on the advantage of. keeping . ə 
youth under tutelage for a longer : periodi 
than the law ordinarily contemplates.: He 
is not on good terms with his mother andl 
it will be better that he sbould not be 
under her control. It .might have beem 
different if he had been an infant, or iW 
the order -had .been obtained when he wae 
an infant. We therefore accept the appeal 
and set. aside the order appointing hie 
mother guardian of his person, but direcN 


that. parties will bear their own coste 
throughout. i 
à i 
8. Appeal allowed. 
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PRIVY COUNCIL 
Appeal from the Rangoon High Court 
June 22, 1939 
Lerp RUSSELL oF KILLowgn, SIR Grorer 
Rankin AND Mer. M. R. JAYAKAR 
TAN MA SHWE ZIN AND OTHERS 
— APPELLANTS 
VETSUS 
KOO SOO CHONG anp oragres— 
RESPONDENTS 
Burma Laws Act (XIII of 1898), s. 13 (i)— 

Construction—Chinese Buddhist domiciled in Burma 
—Law applicable to him in matter of succession, 
„whether Burmese Buddhist Law or Chinese Custo- 
mary Law—Burmese Buddhist Law—Succession. 

. A Ohinaman who is a Baddhist comes within 
-the term “Buddhists” in cl (a) of sub-s. (1: of s. 13, 
“Burma Laws Act and cannot be excluded there- 
-from either on the ground that he is not a Burmese 
Buddhist or because the law which governs him 
“in China’ is not a specifically Buddhist or even 
‘@ religious law. The same is trus of the werd 
“Buddhist” in the Succession Act, 1835, and in 
‘the present Act of 1925, 
< The law which is described in the statute as 
“the Buddhist Law" is like the Hindu and Muham- 
“madan Law intended to be applied by the Court as 
a. law known to the Court, and administered by 
the Oourt of its own skill and competence. The 
“Gourt cannot apply as Buddhist Law a law which 
‘is not Buddhist at all, merely because it is applied 
generally in Ohina to Chinamen without any special 
exceptionfor Buddhists. |p. 997, col. 1.) 
` [Oase-law reviewed.] ` 
-` A Chinese Buddhist domiciled in Burma is govern- 
‘ed, in the matter of succession, by Burmese 
-Buddhist Law unless it is shown that the law 
‘applicable is Ohinese Oustomary Law. 

; [Oase-law referred to.] 


. Messrs. A. M, Dunne, K.C. and A. P. 


Pennell, for the Appellants. - 
= Mr. W. Wallach, for the Respondents. 


. SirGeorge Rankin.—The suit out of 
‘which this appeal has arisen was brought 
on March 7, 1934, by the first respondent, 
Khoo Soo Ohong, in the High Oourt at 
Rangoon in its original civil jurisdiction. 
‘Tne purpose of the suit was to establish 
‘that the. plaintiff is the sole’ heir to the 
“estates of his uncle, Khoo Boon Tia, and 
‘of Tan Ma Thin, this uncle's widow, 

@ither (1) as their adopted son, or (2) as 
“the former's nephew. {t ‘has been held 
_dn the High Court, both at first iastance 
“and onappeal, that the plaintiff failed to 
prove that the alleged adoption was 10 
fact made, and though this issue has been 
Taised again before the Board, their Lord- 
ships see no reason to disturb the con- 
‘current findings on tnis point. 

Tne facts which bear upon the plaintiff's 
claim gs nephew may be shortly stated. 
His, uncle, Khoo Boon Tin, was the eldest 
of four sons of a Obinaman who lived in 
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Burma. The family professed the Buddhist 
religion, and Khoo Boon Tin married Tan 
Ma Thin, also a Chinese and a Buddhist. 
He died in 1906 childless Of his three 
brothers, the second son had predeceased 
-him leaving no children. ‘Lhe third Khoo 
Htwa Khan survived till 1917 and died 
leaving three sons, of whom the plaintiff 
is the eldest having been born on March 
31,1905. The fourth son Khoo Hine Htow 
was alive at the time of the present suit 
and gave evidence at the trial for the 
plaintiff. 

Onthe death of Khoo Boon Tin in 1905, 
his widow, Tan Ma Thin, entered into 
posséssion of his property, obtained letters 
of administration of his estate from the 
Chief Court, carried on his busines3 and 
engaged in other business. She died on 
April 21, 1929, having made a will dated 
‘June 29, 1927. Her estate was sworn at 
over two lakhs of rupees. Probate was 
obtained of the will from the High Court 
on August 24. 1929. By itshe had made 
a number of charitable and other bequests, 
including a legacy of Rs, 2,00) to the 
plaintiff but she had made no residuary 
bequest and part of her property was not 
disposed of by her will. If tha Indian 
Succession Act applied to her will, the 
charitable beques:s were invalid under 
s. 118 thereof, as the will had not been 
depositedin accordance withtae terms of 
that section. 

On November 24,1930. her sister, the 
first appellant, sued on the Original Side 
of the High Court for administration of 
her estate claiming that the present 
appellants (that is, herself, her sister and her 
brother) were the only heirs and that the 
charitable bequests were invalid. The 
present plaintif was not impleaded and 
“the suit proceeded against the other sister 
_of the testatrix, her brother and her execu- 
*tors. Tue trial Judge upheld the caaritable 
bequest on the ground that the - will was 
goveroed by English Law and not by the 
indian Sugcession Act; bus on appsal 
‘Page, O. J. and Cunliffe, J. Tan Ma Shwe 
Zin V. Tan Ma Ngwe Zin (|), held that 
the law to be applied to “Chinese Bud- 
dhists" was Uhinese Customary Law and 


remanded the case. , On remand it was 
held by Sen, J. (July 11, 1933), that the 
charitable bequests were valid and that 


each of the present appellants was entitled 
to dne-third of the property not disposed 
of by the will. 

(1) 10 R 97; 137 Ind. Oas, 211; A I R 1932 Rang, 59; 
Ind. Rul. (1932) Rang. 97. 
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Thereafter on March 7, 1934, some 28 
years after the death of his uncle and 
about five years after the death of his 
aunt, the respondent by his plaintin the 
present suit claimed that he was-sole heir 
to both, on the footing that Chinese Cus- 
tomary Law governed inheritatice and 
succession to Chinese Buddhist in Burma 
and that in any case the widow had only 
a limited interest in her husband’s estate 
and had no right to dispose of it. In the 
High Court both the trial Judge (Sen, J.) 
and the Division Bench (Robert, 0. J. 
and Leach, J.) on appeal from him, held 
that Chinese Customary Law governed the 
case. But thetrial Judge was not satisfied 
‘that under that law a childless widow had 
no rights in her husband's estate orin her 
Own personal esiate acquired after the 
death of her husband. By bis decree dated 
June 3, 1930, he dismissed the suit. 

The Division Bench, however, proceed- 
ing largely upon ‘Jamiescn’s “Chinese 
Family and Commercial Law”, held in 
favour of the plaintiff that on the death of 
his uncle the plaintiff should have been 
adopted by the agnates and was entiiled 
to the inlLeritance : that a wife is entitled 
-to no estate of her own as all she brings 
to her husband or receives vests in her 
husband's family; but that, as she is en- 
titled to be in control of the inheritance 
during her life, time did not run against 
tLe plaintiff till the death of Tan Ma 
‘Thin in 1929. The result of this decision 
was an order that an account be taken to 
ascertain what the plaintiff was entitled 
to, with a direction that the only property 
to be excluded as property of Tan Ma 
Thin to which the plaintiff was not entitled, 
was “ornaments and: jewellery and valu- 
ables of the like nature together with silk 
stuffs and all property of whatever kind 
as [sic] may have been given by her hus- 
band to her in his lifetime.” j 

The plaintif can maintain this decree 
only if he estabi'shes (1) that Chinese 
Customary Law governs thee succession, 
(2) that under it the eldest son of the 
younger brother of the propositus takes in 
preference to his widow if be died child- 
less, and (3) that in her lifetime the 
widow is entitled to possession of the estate 
so that her possession is not adverse to 
the nephew. By this appeal the two sisters 
and the brother ofthe widow, challenge 
each of these propositions. 

The first question is as to the law to 
be applied by the High Court at Rangoon 
to determine the person or persons entitled 
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to succeed to the property in Burma o 
a Chinaman who was a Buddhist and whe 
was domiciled in Burma atthe date of hir 
death. This question depends upon the 
true construction and effect ofs, 13 of the 
Burma Laws Act (XII of 1888) — 

“(1) Where in any suit or other proceeding i» 
Burma itis necessary for the Court to decide anyam 
question regarding succession, inheritance, marriag: 
or caste, or any religious usage or institution— 

(a) the Buddhist Law in cases where the partie» 
are Buddhists, 

tb) the Muhammadan Law in cases where the 
parties are Muhammadans, and 

(e) the Hindu l aw inthe cases where the par. 
ties are Hindus,- 
shall form the rule of decision, except in so far 
as such law has by enactment been altered or 
abolished, or is opposed toany custom having the 
force of law. 

(2) Subject to the provisions of sub-s. (1) and ojm 
any other enactment for the time being in force, 
all questions arising in civil cases instituted in the 
Courts of Rangoon shal! be dealt- with and deter- 
mined according to the law for the time being 
administered by the High Court of Judicature at 
Fort William in Bengal in the exercise of its ordi- 
nary originul civil jurisdiction. : 

(3) In cases not provided for by sub-s. (1), or sub-a, 
(2), or by any other enactment for the time being 
in force, the decision shall be according to justice, 
equity and good conscience.” : i 

This section is in similar terms to thcse 
of ss.6 and 7of Act VIL of 1812, ss. 4 and 
Sof Act XVII of 1875, and s. 4 of Act XI 
of 1889. These enactments introduced into 
Burma a distinction which arose in Bengal 
as regards the law applied to Indians (1) 
throughout the province by the Company’s 
Courts, and (2) within the town of Calcutta 
by the Supreme Oourt. Sub-sections (1) 
and (3) of s. 13, above set forth corres- 
pond to the provision first made by Warren 
Hastings in 1772, later incorporated in 
8, 1) of Regulation IV of 1793, and now to 
be found in s. 37 of the Bengal; Agra and 
Assam Oivil Courts Act, 188i. This prese. 
cribed the law to be applied by the Oivil 
Courts throughout the province of Bengal; 
it had special reference to what may, be 
called family law and religious institutions 
leaving other matters to the general princi- 
ples of justice ; it contemplated two classes 
only—Muhammadans and Hindus. In 
applying it to Burma the Indian Legislature 
put Buddhists on the same footing as 
Muhammadans and Hindus and “the 
Buddhist Law” on the same level as the 
Muhammadan and Hindu Laws. It Patro- 
duced atthe same time an express saving 
for custom which the Bengal enactments 
had never contained. Sub-section (2) above 
cited points to the provision made by 
8.17 of 21 Geo. JH, c. 10, whereby jurisdic- 
tion within Calcutta was given or confirmed 
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to the Supreme Oourt over Indians, but tha 
law of England which would otherwise 
have been the general rule of decision 
applied by the Court within Calcutta was 
excluded in favour of the Hindu or Mu- 
hammadan Law so far as regards the 
matters mentioned in the section. This 
provision when re-enacted in 1915 in the 
Government of India Act, s. 112, was gene- 
ralised and is not now limited by any spe- 
cific reference to particular races or religi- 
ons. It was never at any time confined 
to family and religious matters : it included 
“all matters of contract and dealing be- 
tween party and party”. 

That these two different methods should 
have existed side by side for solong and 
should from 1872 have been applied to 
Burma is a remarkable fact—only in part 
explained by the consideration that over 
a wide field express legislation has in the 
interval superseded both: statutory codes 
like the Indian Contract Act and the Trans- 
fer of Property Act having provided for 
many matters a law common to all races 
and religions. As the present suit was 
instituted in the High Court, if not couz- 
cluded by the provisions of sub-s. (1) it 
“will fall to be decided, if possible, under 
sub s. (2). 

Inthe application cf sub-s, (1) of s. 13, 
above cited, difficulty has arisen out of the 
immigration into Burma of Chinamen some 
Of whom pr.fess the Buddhist faith. It 
does not appear that there is any Chinese 
form of Buddhist Law, and as regards 
Succession and inheritance, the Ohinaman 
who is a Buddhist is in China governed 
by customs or laws which are not connect» 
ved with the religious beliefs of Buddhists 
‘and are applied equally to Chinamen who 
‘are not Buddhists. This is referred to as 
‘Chinese Customary Law, though it would 
seem that in or about 1930 a new code wag 
introduced in China and that parts of the 
“Customary Law” have, from of old been 
codified. For a number of years the 
Oourts in Burma have been in doubt as 
to the effect to be given to subes. (1) in 
these circumstances. In 1881 the difficulty 
was noticed by Sir J.hn Jardine in Hong 
Kuv. Ma Thin (2). 

“We all know that the Courts apply different 
systems of both Hindu and Muhammadan Law to 
people belonging to different races, countries or sects, 
I doubt, therefore, whether it is obligatory on our 
Courts hereto apply the Burman Buddhist Law to 
Buddhists from Ceylon or Ohina.” 

In Fone Lan v. Ma Gyee (3), Sir Charles 


(2) (288) 8 J Vol. 1, 135 at p. 144, 
(3)2L B R95.. h 
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Fox considered that by the words Muham- 
madan Law and Hindu Law, the Legisla- 


ture meant “the laws applicable to such 
Muhammadan and Hindu parties whenceso- 


_ever stich laws maybe derived” and that 


“the terms Buddhist Law must be read in 
the same way—namely, as meaning the 
law of succession, inheritance, marriage, 
etc., applicable to the Buddhist parties in the 
case”. “The personal law”, he held, “is left 
to all who are exempted from the operation 
of the Indian Succession Act.” Accordingly 
he applied the Chinese ©ustomary Law to 
the claim of the plaintiff to be an adopted 
daughter and to succeed to the estate of a 
Chinese Buddhist. This view was followed 
in a considerable number of cases though 
it had been dissented from in Apana v. 
Ma Shwe Nu (4). Ia Man Han v. R.M. A. 
L. Firm's case (5), Chari, J. considered that 
Chinese Customary Law had been applied 
as equity under sub-s (3): he doubted the 
equity of thie but agreed that Burmese 
man Law should not be held applic- 
able. 

“The provision of the Burma Laws Act that 
Buddhist Law shall apply ia cases where the parties 
are Buddhists presupposes the existence of a Buddhiet 
Law applicable to the particular claes of Buddhists 
before the Court.” 

In the case of Ma Yin Mya v. Tan Yauk 
Pu (6), Maung Ba, J. referred to a Full 
Bench the question of the law to be 
applied to marriages in Burma between 
Chinese Buddhists. The question seems to 
have related tothe form or ceremonial of 
marriage and the discussion was to some 
extent clogged with questions asto mixed 
marriages between Chinamen and Burmesa 
women. It was héld that the Burmese 
Buddhist Law was applicable as the lex loči 
contractus and that ‘to’ escape from it a 
Chinaman must prove’ a custom contrary 
thereto. Therefore the Division Bench 
ewhich dealt with Man Han's case (5) on 
appeal V. R. M. A. L. Chettyar 
Firm v. Man Han (7) applied Burmesé 
Buddhist Law to the question whether à 
judgment-creditor of a Chinese Buddhist 
could levy execution on the wife’s share of 
their joint property. 

In Chan Pyu v. Saw Sin (8). Pratt, J, 
regarded the Full Bench “ dacision ab 


(4): L BR124. -< 
(514 R 1i0at pp, 111, 114; 97 Ind. Cas. 876; A I 
R 1926 Rang. 172. f 
(6) 5 R 406; 104 Ind, Oas. 478; 6 Bur. L J 135; A 
I R 1927 Rang. 265. i 
(7) 5 R 443; 105 Ind. Cas, 244; AI R 1927 Rang. 
9 


39. 
(8) 6 R 623; 114 Ind, Oas. 513; AI R 1929 Rang. 
22; Ind. Rul. (1929) Rang. 81, 
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applicable to the“law of marriage” only and 
‘not’ to the “law of inheritance” and agreed 
with what Sir Charles Fox had said in Fone 
Lan's case (3) which he regarded as set- 
tled law. Ounliffe, J. disagreed with the 
Full Bench decision but thought it binding 
though only as to marriage. He appears to 
have considered that “Buddhist Law” could 
not mean Burmese Buddhist Law unless 
“Buddhists” was confined to Burmese 
Buddhists, 

Thereupon in Phan Tiysk v. Lim Kyin 
Kauk (3) there was referred to a Full Bench 
the question: Does Burmese Buddhist Law 
govern the succession to the estate of’ a 
CLinese Buddhist: born in China but who 
was domiciled and died in Burma? All five 
members of the Full Bench answered this 
“question in the negative; but they varied 
in opinion as to the Jaw which does govern 
such succession. The suit in that case had 
been brought in the District Court of 
Amherst. Otter, J. considered that Chinese 
Customary Law was to be applied though a 
‘Chinese Buddhist was just as much a Bud- 
dhist as a Burmese Budahist. Heald, A. O.J. 
aud Chari, J. thought that Chinese Bud- 
dhists were not Buddh'sts witnin the mean- 
ing of the section or of the exceptions to 
the Indian Succession Act and that the 
Indian Succession Act applied to them 
proprio vigore, Maung Ba, J. and Brown, J. 
thought that the Ohinese Buddhist is a 
Buddhist within the section but the provi- 
sions of the Indian Succession Act applied 
to him as a matter of justice, equity and 
good conscience under sub-s. (3). i 

‘In 1932, as already mentioned, the suit 
brought by the first appellant in the High 
Court ‘to administer the estate of her sister 
Tan Ma Thin came before Pagë, U. J. and 
Ounliffe, J. The appeal was from Dunkely, J. 
who had held that English Law must govern 
the succession as a matter of justice, equity 
and good conscience under subes. (3). The 
Division Bench did not regard itself as 
bound “by the Full Bench decision in 
Fhan Tiyoks case’ (9) to. apply the 
English Law or the rues of the indian 
Succession Act as the only question referred 
to the Full Bench bad been the question 
whether Burmese Buddhist Law applied. 
Page, O. J., with whom Ounliffe, J. ggreed, 
held that a Ohinese Buddhist is a Buddhist 
within the meaning of the Burma Laws Act 
and the Indian Succession Aci and that, the 
case fell accordingly within the first sube 
section of s. 13, Applying sub-s. (1) he pro- 

(9) 8 R57; 124 Ind. Oas. 849; AIR 1930 Rang. 81 
Jad, Rul. (1930) Rang, 209 (F B.) 
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ceeded on the ground that it wasa funda 
mental principle of British policy that the 
particular habits and customs of the varioue 
communities under British rule should be 
Tecognised and respected. 

“But the language in which the section is couchee 
is unfortunate for there is no law by which al 
Hindus or all Muhammadans are governed, and i» 
the strict sense of the term no Buddhist Law ave 
all. The system of law applicable to Sunn! 
Muhammadans differs from that to which Shiak 
Muhammadans are subject; Hindus who follow the 
Henares School are governed by the Mitakshara 
those who follow the Bengal School by the Daya 
bhaga : while in the religious system known ar 
Buddhism, no rules of law concerning secular matter 
are laid down or prescribed, Bearing in mind the 
object that the Legislature had in view, however, 
the meaning and effect of the expressions ‘Buddhista 
Law’, “Muhammadan Law’ and ‘Hindu Law’ in s. 13 
in my opinion is plain and s. 13 (1) must be con 
strued as laying down that in ‘any question regard. 
ing succession, inheritance, marriage or caste or any 
religious usage or institution’ where the parties 
profess the Buddhist or Muhammadan or Hindu re- 
ligion the rule of decision shall be the personai 
law that governs the community or religious de 
nomination to which the parties belong, except in» 
so far as their personal law in Burma ‘has by enact- 
ment been altered or abolished or isopposed to any 
custom having the force of luw’. In my opinion it 
would be neither reasonable nor feasible to construe» 
the section in any other sense." 


This decision w.s regarded by both of 
the iribunais in india Wau deat with the 
present Case as setting the law in ihe sense 
ihat Uninese Customary Law must ia burma 
govern tue successou to a Uninese Bud- 
ahisi. Had tuere in fact been a settled 
course of judicial decision in Burma upon 
the question, tuen Lordships would have 
been loath to disturb it. But from their 
review of the decisiuus it 19 abundantly 
clear that the uuporanut question now be~ 
foreo the Board cannot be answered upon tue 
mere prıncıpie of stare decisis. At the 
higuest 1b may be sald that tuere is a sub- 
stunbial pleponderance of opinion against 
applying Burmese Kudduist Law to the case 
ot a Ubinaman wu0ois a Budduist. As to 
tue consequences oI ihis opinion— the cLuoice 
between Ubinese Cuswmaly Law and the 
Principles of Knglisn Law or the Indian 
puccession Act— ine decisions are not Betti- 
ed but cuntlicting. ‘Lhe mailer Must now 
be determined upun tue words of s. 13 aB a 
question of cunsiruction. 

‘their Lordships are in agreement with 
kage, U.d. that a Chinaman who is a Buddhist 
comes within the term “Buddbisis” in Ci. (4) 
OL sub-3. (1) ol S. 15, and vannoi be exclud* 
eu tuereirum eitner on the ground that he 
is nob a Burmese Budunist or- because the 
law wbico governs uim in Uuina is mot a 
specifically Budduist or even .a religious 
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~v. The same is true of the word “Bud- 
mist in the Indian Succession Act, 1885, 
—ad in the present Act of 1925. It follows 
om this view, as the learned Chief Justice 
ticed, that sub-s. (1) must be applied to 
ich a case as ihe present. There would 
«e little difficulty, were it shown that 
ifferent schools of Buddhist Law obtained 
—#w different places or among different 
~eoples, in applying to Buddhist Law the 
rinciple that in each case the appropriate 
zhool of law is that to which the propositus 
mc the persons concerned owned allegiance. 
.8 regards Hindu Law indeed this principle 
«as never been in doubt. Ample authority 
«r it-is tobe found in decisions of the 
“oard—as regards Muhammdan Law in 
rajah Deedar Hossein v. Ranee Zuhooroon- 
«issa (10) as regards Hindu Law in 
«<utcheputiy Dutt v. Rajunder Narain Rae 
11): Surendra Nath Roy v. Hiramani 
mbarmani (12), Parbati Kumari Debi v. 
= agadis Chunder Dhabal (13), Balwant 
Rao v. Baji Rao (114). 
But this principle does not justify the 
Jourt in applying as Buddhist Law, a law 
«which is net Buddhist at all, merely because 
it is applied generally in China to China- 
men without any special exception for 
BMGuddhis's, The law whichis described in 
the statute as “the Buddnist Law’ is like 
whe Hindu and Muhammadan Law intended 
mo be applied by the Court as a law known 
Mo the Court, and administered by the Oourt 
of its own skill and competence. If the 
mohrase lex fori be used in this sense, the 
Buddhist Law, as Sir John Jardine observ- 
«ed in Hong Ku's case (2) (supra, at p. 143* 
«of the report), becomes under the Act one of 
wéeveral leges fori. It cannot be confound- 
ed or identitied with a foreign law which 
has to be proved as matter of fact in each 
case by the appropriate evidence. It is 
doubtless true of the provisions made fer 
Buddhists, Hindus and Muhammadans by the 
sub-section, as it was of the parallel provi- 
sions for Hindus and Muhammadans pre- 
viously in force in Bengal, that the 
general intention of the legislature is that 
persons coming within these classes should 
(10) 2M IA 441;1 Sar 217; 2 Suth. 5 (P O.) 
(11) 2 MT A 132; 2 Suth. 1; 1 Sar. 161 (P C.) 
(12) 2MIA 81;1 BL RP O 26;2 suther, 147; 10 
W R 3; 2 Sar. 372 (P 0.) 
(13) 29 0433; 29 I A 82;60 W N 490; 4 Bom. LR 
365; 8 Sar. P O J 205(P 0.) 
(14)48 C 30; 57 Ind. Oas. 545; 39M LJ 166; (1929) 
M W N48% 22 Bom. L R 1070; 29M L T157;,18 A 


L J 1049; 12 L W 679; 471 A'213;16N LR 187;25 
OWN 243 (PO) 
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bë governed by their owa law. That is the 
intention which has always been attributed’ 
to Regulation IV of 1793, and to the Oivil 
Courts Acts which took its place. It was 
never, perhaps, better stated than by Sir 
William Jones advocating the passing of 
such a Regulation :— 

“Nothing could be more obviously just than to 
determine private contests according to those laws, 
which the parties themselves had ever considered 
as the rules of their conduct and engagements in 
civil life: nor could anything be wiser than by a 
legislative Act, to assure the Hindu and Mussulmean 
subjects of Great Britain, that the private laws 
which they severally hold sacred, and violation of 
which they would have thought the most grievous 
oppression, should not be suppressed by a new 
system, of which they could have no knowledge, and 


` which they must have considered as imposed on 


them by a spirit of rigour and intolerance.” (Lord 
Teignmouth's Life of Jones, p. 106.}" 


And in Munshee Bueloor Ruheem v. 
Shumsoon-nissa Begum (15), this Board 
said :— 


“They can conceive nothing more likely to give 
just alarm to the Muhammadan community than to 
learn by a judicial decision that their law, the 
application of which has been justly secured to them, 
is to be over-ridden upon & question which so 
materially concorns their domestic relations ” 

The same principle is at the root of 
the decisions, already referred to, applying 
to Hindus and Muhammadans the school of 
law applicable to their particular family or 
sect, Biron Parke, in a Hindu case, based 
this constraction of s. 15 of Regulation IV 
of 1793 on the consideration that “the law 
of successon of the Hindoos partakes 
greatly of their religious opinions and is 
part of their system” [Rutcheputty Dutt v. 
Rajunder Narain Rae (11)] and in a 
Mhammadan case said : 

“Such isthe natural construction of this Regula- 
tion, and it accords with the just and equitable 
principle upon which it was founded, and gives 
effect to the usages of each religion, which it was 
evidently its objectto preserve unchanged.” Rajah 
Deedar Hossein v. Ranee Zuhooroon-Nissa (10).” 
< The principle was most succinctly stated 
by Sir Erskine Perry in the well-known 
Cutchi Memon case (16), with reference to 
similar provisions in the statute establish- 
ing a Suprenfe Court at Bombay and Madras 
(37 Geo. [If c. 142, 8.13) as “the principle 
of uti possidetis.” 

But while the policy or general purpose 
of the Legislature in prescribing “the 
Buddhist Liw in cases where the pirties are 
Buddhists” is not in doubt, and has full 
effect upon the general p2pulation of Burma, 
it is'not open to the Courts to adopt some 
other law for particular classes of Buddhists 

(15) 11 M IA 551; Marsh. 286; 2 Suth. 59; 2 Sar. 259; 


2 Hay. 190; SW R3(P 0) 
(16) (1887) Perry's Oriental Cases 110, 
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by reason thatthe prescribed methcd will 
not in such cases attain the desired result. 
The statute has made such exception to the 
enforcement of Buddhist Law as were con- 
sidered necessary, including a highly. 
important saving as to custom, and it does 
not admit of being interpreted in 
such a sense that Buddhist Law is only 
to be applied to Buddhists if it be the law 
prevailing in the country of their origin. 
The historical considerations to which their 
Lordships have alluded do ‘not suggest that 
the intention of the sub-secticn is to prescribe 
for each Buddhist whatever law is found 
to govern him, but rather that all Buddhists 
shall be governed by a religious law which 
is deemed to be theirs as Buddhists. This 
assumption may be in some respects ill- 
fuunded. The influx of Chinese into Burma 
may not have been anticipated or the rels- 
tion between religicn: and law in China 
may have been imperfectly understood in 
1872 wken the rule now contained in the 
statute of 1898 .was first introduced 
or in 18f5 when Buddhists were except- 
ed from certain provisions of tie 
Indian Succession Act. There may 
be difficuliy and inconvenience in applying 
to Chinese Buddhists a law which ia 
different from that which ie applicable to 
them in China. It may therefore be that 
there is something kêre for re-consideration 
by the legislature. But it is a problem 
ae lege ferenda and is not to be solved by 
interpreting the section in a sense of which 
it does not admit. Nor is a true construction 
cf the section advanced by entertaining 
Joubt whether the Buddhist law asit obtains 
in Burma really deserves so to ke described 
in view of its Indian -origin and of tke 
indirectness of the influence of Buddhism 
thereon. . i 
Some assistance is to be derived from the 
view taken by the Board in Abraham v. 
Abraham (37), which was distinguished in 
Jowala Baksh v. Dharum Singh (16). In the 
fcrmer case, before the Indian Succession 
Act of 1865, a Hindu family cénverted to 
Christianity had no: law of inheritance im- 
pesed on them by statute and asa matter of 
equity and good conscience its members 
were held to be governed by the law and 
usages which they had either retained or 
adopted. Butit was held in the jater 
case that this reasoning did dot apply to 
a Hindu family which had embraced Islam 
because “the written law of India has 
9M I A199; 1W ; A 
; go a Na ave? Ol; l Suth, P O J 501; 
_ G8)10 MIA 511; 2 Sar. 189 (P O.) 


TAN MA SHWE ZIN v. KOO.BO0 OHONG (P. O.) 
` prescribed broadly that in questions of 


-the person 


18210 


> 


succession and inheritance the Hindu Law 
is to be applied to Hndus aud the 
Muhammadan Law to the Muhammadans” 
(p. 537*:. Hence Hindu Law could not be 
applied to them save on proof of special 
usage controlling the Muhammadan Law 
which was not in that case forthcoming. 

Their Lordships find themselves in agree- 
ment with the view which was taken by the 
Judicial Commissioner, Mr. Burgess, in tke 
case of a Buddhist native of Caittagong who 
had settled in Buima, that “prima facie 
as a Buddhist deceased would come under 
the Buddhist Law of the country at large, 
and the burden cf proving any special 
custom or usage varying thé ordinary 
Buddhist rules of inheritance wsuld beon 

asserting the variance’ Ma 
Doop Raj Bavna Chan Toon 
(19. In Fone Lan's case (3), (supra) 
Sir Charles Fox cited these words and 
added, “If by the words ‘country at large’ 
he meant ‘the province of Burma’ I venture 
to doubt the proposition”; but their 
Lordships think that the proposition is well. 
founded. As a question of construction 
this view is greatly to be preferred to the 
view that there is really no such Jaw as 
Buddhist Law but only Burmese Buddhist 
Law; ang the consequences which it entails 
are not leas reasonable or convenient tLan 
are arrived at by applying to a Chinese 
Buddhist in the name of justice, equity and 
guod conscience, those English principles 
of succession from which the Indian Succes- 
sion Act exempted Buddhists. 

To what extent and on what conditions 
the provision as to custom may enable a 
Chinaman who is a Buddhist to retain the 
usages of his country of origin as re- . 
gards matters mentioned in the sub-section 
are questions of considerable moment 
upon this construction of sub-3 (1) As . 
observed by Sir Lawrence Jenkins deliver- 
ing the judgment of the Board in a case 
under the very similar provision of s. 16 
of the Madras Civil Courts Act (ILI of 1873) 
‘In India custom plays a large part in 
modifying the ordinary law” Mohammad 
I.rahim Rowther v. Sheikh Ibrahim (20). 
The importance of kulacharor family custom 
in thecase of Hindus has given rise 40 a 
line of decisions by British Indian Courts 
applicable to migrating families. Some of 

(19) 1 Leading Cases 370. 

(20) 45 M 308 at p. 314; 67-Ind, Oas. 115; 30 ML 
T 85; 280W N 793; 43M L J 69; 36 0L J 64; 
(1922)M WN 470; 24 Bom. L R944; AIR 1922 PO 
53; 49 IA 119.(PC.) 
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‘hese have already been mentioned in this 
[pinan and Mailathi Anni v. Subbaraya 
udaliar (21), may be added as an instance 
mof migration from without into British India. 
There are, moreover, cases of Hindu cone 
verts to Islam where it has been held that 
Hindu Law "had been engrafted as a cus- 
«tom on the Mubammadan Law” [per Lord 
Dunedin in Khatubai v. Mohamed Haji 
Abu (22)], and the effect of migration as to 
these was considered by the Board in 
Abdurahim v. Halimabai (23). Such matters 
require special consideration of the ine 
dividual facts of each case as well as of 
the nature and character of the laws or 
usages of the country of origin. The 
tenacity of customs of succession even under 
the strain of migration has been repeatedly 
recognized. “An adherence to family 
usages is a strong Oriental habit: it is in 
most places not a weak one" [per Sir James 
Colvile in Surendra Nath Roy's case (12), 
(supra at p. 96* of the report) |. 

In the presentcase it is not in dispute 
that the propositus Khoo Boon Tin and his 
wife Tan Ma Thin were Chinese Buddhists 
and that unless the plaintiff can show that 
the law applicable in Burma to them in 
ques'ions of succession is Ohinese customary 
law his suit cannot succeed. Their Lord- 
ships are of opinion that the Burmese 
Buddhist Law is the law applicable to them, 
and it is not contended that according to that 
law the plaintiff has any claim to be the 
heir of either, — 

Their Lordships are further of opinion 
that on the evidence adduced in the present 
case it is not proved that according to 
Chinese customary law the plaintiff as 
nephew would be entitled although not in 
fact adopted to succeed as heir of Khoo 
Boon Tin in preference to the widow. 
No reliable expert witness was called to 
speak to this question, aud though the 
book relied on by the Division Bench may 
have been admissible under s. 60 of the 
Indian Evidence Act, the conclusion drawn 
from its contents is drawn precariously and 
from material both obscure and inadequate. 
The order of succession which is essential to 
the plaintiff's case is not established by 


(2124 M 630;11 M L J 309. 

(22 50I A 108 at p. 112; 72 Ind. Oas. 202; AIR 
1999 PO 414; 44 ML J35;23 Bom. LR 127; 17L 
W 203; 370 L J131; 32 M L T 45;27C W N 774347 
B 146 (P O). | 

(23) 431 A 35; 32 Ind. Cas. 413; 30M L J 227; 
900 W N 362; (1916)1 M WN 176; 18 Bom. L 
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the evidence either as matter of foreign law 
or as a custom and his suit must fail. 

Their Lordships will humbly advise His 
Majesty that this appeal should be allowed, 
that the decree of the Division Bench 
beset aside, and that the decree of the 
trial Judge, including his direction as to 
costs, be restored. The plaintiff will pay 
the appellants’ costs of the appeal to the 
Division Bench and of this appeal. 


D Appeal allowed, 


Solicitors for the Appellant :—Messrs. 


Lambert & White. 
Solicitors for the Respondent :— Messrs. 
Gard Lyell &Co, 
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MADRAS HIGH COURT 
Speclal Bench 
Letters Patent Appsal No. 105 of 1936 
February 13, 1939 
VARADAOHARIAR, LAKSHMANA Rao AND 
GENTLUR, JJ. 
DHARAPURAM JANOPAKARA 
NIDHI, Ltp —APPALLANT 
versus 
K. LAKSHMINARAYANA OHETTIAR— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 58, 63—Conclusivencss of order dismissing clai n 
petition can be availed of only by purchasers in 
sale held in pursuance of attachment—Dismissal of 
claim petition—Decree satisfied otherwise than by 
sale—Claimant not filing suit within one year of 
dismissal of claim petition— Whether estopped from 
relying on his possession prior to dismissal of claim 
—Order dismissing claim, whether can in every case 
be interpreted as involving adjudication that claim- 
ant was not in possession—Dismiasal of claim 
petition on ground that claimant was not in 
possession—Even in such case omission by claimant 
to file suit within one year does not debar him 
from relying upon proof of prior posssssion— 
Period of limitation of 12 years expiring between 
edate of attachment and date of institution of suit— 
Declaration of decree-holder's right to attach, when 
should be made—Adverse possession—Interruption of 
—Attachment—Stranger holding adversely to judg- 
ment-debtor—His possession, tf disturbed by attach- 
ment—AttachMent—Attachment under g. 146, Crimi- 
nal Procedure Code (Act V of 1898), and that in 
execution of Civil Court's decree—Distinction— 
Limitation Act (IX of 1908), Sch. I, Art. 131— 
Applicability—Provincial Insolvency Act (V of 
1920), a. 52—Scope of. 

The qonclusiveness of the order dismissing a 
claim petition can be availed of only by persons 
purchasing in a sale held in pursuance of the 
attachment in connection with which the claim was 
preferred, Even if it could be assumed that the 
adjudication would be final as between the particu- 
lar decree-holder and the claimant or at least in 
proceedings subsequently taken to enforce that par- 
ticular decrees, the finality of the olaim order 
cannot be invoked even by the particular degres- 
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à A e 5. 
holder who was a party to the claim order and in 
respect of the very decree which was then under 
execution, unless he wag proceeding to bring the 
properties to sale in pursuanceof that very attach- 
ment. Where, therefore, the decree is satisfied other- 
wise than by execution sale, the imposing 
penalty on the claimant for not filing a sujt within 
one year of the dismissal of his claim is not 
justified and he is not estopped from relying on his 
possession prior to dismissal of his claim. Najim- 
unessa Bibi v. Nacharuddin Sardar (8), relied on. 
Tp, 1003, col. 2.] - 

Every order dismissing a claim petition cannot 
be interpreted as involving an adjudication that the 
claimant was not in possession. Velayuthan v. 
Lakshmana (20), dissented from, Venkatarangachar- 
yulu v. Jammi Turanga Rao (9), referred to. 
[ibid] 

An order dismissing a claim petition cannot be 
presumed to have been passed only under O, XXI, 
r 60, Civil Procedure Oode, 7. e, on the footing 
that the property was in the possession of the 
judgment-debtor or in the possession of some other 
person in trust for him or. as his.tenant, because, 
such argument ignores the Proviso to r. 58, cl. (1) 
empowering the Court to dismiss the application 
without investigation. Even in cases in which the 
Oourt may investigate the claim, the dismissal of 
the claim need not necessarily be on the ground 
that the judgment-debtor is in possession. If the 
Oourt found that the claimant was not in posses- 
sion, it must equally dismiss the petition. In such 
a case it might as well be that a third party and 
not the judgment-debtor was in possession. The 
principle of constructive adjudication must be 
applied with great caution to these summary orders 
in execution, and there is no justification for read- 
ing. into a claim order anything more than is con- 
tained in it, or is at. least necessarily implied in it. 
[p 1004, col. 1.) . 

Even in cases in which a claim petition is dis- 
missed on a finding that the claimant was not in 
possession, it cannot be held that in the absence 
of a suit by him within one year of the order, he 
must be finally debarred from relying upon proof of 
prior possession when the ultimate purchaser sues 
for possession. The omission to file a suit ques- 
tioning the finding as to possession will only justify 
that finding being treated as prima facie evidence 
of the absence of possession in the subsequent suit 
of the purchaser for possession. The omission to 
file a purposeless suit cannot deprive the claimant 
of the benefit of his prior possession if he isable 
to prove it conclusively. 

lt may in a sense be right to state that the 
principal question for determination “in a suit 
under O. XXI, r. 63, Civil Procedure Code, is whe- 
ther or not the order on the claim petition was 
right, and in that sense, the Court ig in such a 
suit called upon to deal withthe rights of parties 
as they stood on the date of the attachment, But 
the suit under O. XXI, r. 63 is in form and 
in substance a declaratory suit and it will be 
an unreasonable exercise of discretion by the 

. Court to make a declaration, in such a cake, of 
the decree-holder’s right to attach, if the 
period of limitation of 12 years had expired be- 
tween the date of the attachment and the date of 
the institution of tbe suit unless the property had 
already been sold in time. The suit is often buta 
step to enable the, decree-holder to bring the prop- 
erty to sale; if by reason of the extinction of the 
judgment-debtor’s title before the sale, there would 
be nothing to be sold, 8 declaration in the decree- 
holder's favour in the suit under O. XXI, r. 63, 


D. J. NIDHI, LTD..v. K. LAKSHMINARAYANA O"RTTIAR (MADR.) 


cf. 


1821 0° 


will not only be futile, but sometimes even be mis- 
chievous, as if may mislead an unwary purchaser 
into thinking that he was buying a subsisting in- 
terest. Seetharami Reddi v. Venku, Reddi (3) and 
Ranganatha Aiyar v. Srinivasa Ayyangar (4), 
approved, Pandiyan Pillai v. Vellayappa Rowther 
(5) and Vasudeo Atmaram v. Ekanath Bala Krishna 
(T), not followed. {[p. 1005, col. 1.] 

An attachment does not interrupt the adverse 
possession of a stranger holding adversely to the 
judgment-debtor. Jt is not right to rely on the 
expression custodia legis as justifying the view 
that the property attached, even if in the posses- 
sion of a stranger, passes into the possession of the 
Court. At best, the expression can only signify 
some kind of control of the Oourt over further 
dealings withthe property by the judgment-debtor. - 
Narayana Rao Damodar v. Balkrishna Mahadev (2), 
Seetharami Reddiv. Venku Reddi (3) and Ranga- 
natha Aiyar v. Srinivasa Ayyangar (4), relied on. 
{p. 100, col. 1.] ` 

[Case-law discussed.} : ae 

A Magistrate acting under s. 14%, Oriminal Pro- 
cedure Code, takes the property out of the posses- 
sion of the disputants and the subsequent posses- 
tion of the Receiver is in law treated as possession 
on behalf of the true owner and not of the party 
previously in possession without title. But an 
attachment in execution does not prevent the judg- 
ment-debtor and much less a third party from con- 
tinuing to enjoy the property; there is accordingly ` 
no occasion for thé application of the rules relat- 
ing to“ constructive possession.” The same consi- 
deration furnishes the ground of distinction between 
cases relating to sis major and attachment in exe- 
cution. In the former case, the land has ex hypothesi 
become incapable of actual possession ; and the 
doctrine of constructive possession can be invoked 
only by the true owner and nof by 8 person who 
has to rely on adverse possession. Gopala Aiyar 
v. Krishnaswami Ayyar (18) and Secretary of State 
v Krishnaswami Gupta (19), relied on, [p. 1002, 
ool. 2.) de Fas ate 

There is no warrant for limiting the application 
of Art 137, Limitation Act, to cases in which the 
Court sale has taken place without an antecedent 
attachment, as for instance, in execution of a mort- 
age decree. Sr) 
$ Obiter.—8. 52, Provincial Insolvency Act, fis not 
confined to movable property. Haran Chandra v. 
Joy Chand (10), Sivaswami Odayar v. Subramania 
Ayyar (11) and Mahasukh Jhaverdas v. Valibhat 
Fatubhai (12), referred to. — 

. L. P.A. against the judgment and decree 
of Horwill, J., reported in 166 Ind. Oas. 
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Messrs. V.Govindaraja Chart, T. V. 
Bhagavat and R. Muthialuswami, for the 
Respondent. 


Varadachariar, J.—This appeal arfses 
out ofa suit instituted by the appellant 
under O. XXI, r. 68, Civil Procedure Oode, 
to establish his right toattacn and bring 
the suit properties to sale in execution of 
a decree for money which he had obtain- 
ed in 1917 against one Syed Abdul Razack : 
Sahib (ince deceased). When the suit 
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roperties were attached in execution of 
1at decree in November 1929, the respon- 
ent preferred aclaim, which was allowed 
n the ground that he had been in 
<sossession of these properties in his own 
ight since 1911; the executing Court de- 
dined to gointo the question of title. 
n this suit which wasinstituted in con- 
emequence of that order, the lower Appellate 
Jourt has also found that though tke 
wroperties in dispute belonged at one time 
2 Syed Abdul Razack Sahib he had agreed 
o sell them to the resrondeut, received 
be consideration and put him in possession 
n 1911 and that the respondent has ever 
since continued 
inding it would have followed that 
Mhough title under the sale did not pass to 
mihe respondent, because of the absence 
of a registered sale deed, he had acquired a 
ge by adverse possession many years 
efore the date of the attachment. 
To avoid the above result, the appellant 
meceliod on certain proceedings that tock 
place in 1917, between tke respondent and 
«another decree-holder, when the latter at- 
tached these properties in execution of a 
decree thathe had obtained against Syed 
Abdul Razack. . A claim petition then filed 
by the present respondent was dismissed 
on July 9, 1917; and it has been coatend- 
ed that as no suit was filed by the res- 
pondent within a year of the date of that 
order toret it aside, be is not entitled to 
rely on any possession that he migat have 
had pricr toduly 9, 1917, ın support of 
his plea of adverse possession. To com- 
plete the narrative and to assess the value of 
ihe above contention, I may add that though, 
onthe dismissal of the claim petition in 
1917, the properties were sold in execution 
of the third pariy’s decree, that sale was 
set aside on objections raised by the judg- 
ment-debtor and the cecree of the third 
party was otherwise satisfied on August 10, 
1918, co that it became unnecessary to take 
any further proceedings in execution of that 
decree. Hoth the lower Courts dismissed 
the appellant’s suit and their decision was 
confirmed in second appeal by Horwill, J. 
who, however, granted the appellant leave 
to appeal under cl. 15, Letters Patent. 
In væw of the state of the authorities 
bearing on some of the questions arising 
in the appeal, the case has been directed 
to be posted before a Bench of three 
Judges., . j 
The learned Counsel for the appellant 
has, on the facts above stated, raised two 


contentions (1) that the effect of the 
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attachment Df the suit properties by the- 
Stranger decree-holder in 1917 was to 
interrupt the adverse possession of the 
respondent and that as that attachment 
must be." deemed to have subsisted till 
August 10, 1918, when that decree was 
satisied, the respondent could acquire a 
prescriptive title only by possession for 
12 years subsequent to August 10, 1918, 
(ii) that, in any event, tha effect of the 
order dated July 9, 1917, dismissing the 
respondent's claim petition was tò estop 
him fr m pleading his prior possession and 
to treat tte possession as being in the 
jidgment-debtor and that unless the res- 
pnodent proved a subsequeat entry and 
continuous poszession.after that entry for 
a period of 12 years, be could not claim 
a prescriptive title. A further difficulty 
arose in the appellant's way on account. 
of the fact that this suit was instituted 
only in November 1931. It will be noticed 
that even if, in accordance with the above 
contentions of the appellant, the respondent 
should be called upon to prove 12 years’ 
possession from August 10, 1918, that 
period would have expired by August 14, 
1930, 4. e. more than a year before the 
institution of this suit. Toe appellant had 
therefcre to advance the further contention : 
(No. itt) that in a claim sii, the material 
date with reference to which the Court has 
to determine the rights of the parties is 
the date of the attachment, whichin this 
case was November 8, 1929. 

The first contention seems to me clearly 
untenable and no authority has been cited ` 
in support of it. It was held so long ago 
as in Krishnamah Rajah v. Narayane» 
swami Rajah (1) and Narayan Rao 
Damodar v. Balkrishna Mahadev (2) that 
an attachment in execution of a decree does 
not dispossess the party in p ssession; und 
in Seetharam? Reddi v. Venku Riddi (3) and 
in Rangana‘ha Aiyar v. Srinivasa Ayyangar 
(4) this Cours has expressly laid down 
that an attachment does not interrupt the 
adverse possession of a stranger holding 
adversely to the judgment-debtor. As 
explained in Ranganatha Aiyar v. Srinivasa 


. Ayyangar (4) this proposition has not been 


dissented from in Pandiyan Pillai v. 
Vellayappa Rowther (ə). Nor can it be 
maintained that Harisankar Jebhai v. 
(I) 4MHO R 281 


(5) 33 M L J316; 42 Ind, Cas, 438; A I - 
Mad. 572; 6 LW 588, 5 Bes 
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Naran Karsan (6), Vasudeo Atmaram v. 
Ekanath Bala Krishna (7), Najimunessa 
Bibi v. Nacharuddin Sardar (8) and 
Venkatarangacharyulu v. Jammi .Turanga 
Rao (9) which were relied on by appele 
lant’s learned Counsel in support of his 
third contention, lay down any proposition 
corresponding to his first contention. It 
seems tomethatin view of the provisions 
of the Civil Procedure Code relating to the 
effect of an attachment and of the form 
(No. 24) in Appendix E to the Code, it is 
not possible to hold that the possession of 
a stranger is affected or disturbed by an 
attachment. The learned Counsel relied on 
the similar use of the expression custodia 
legis when speaking of the effect of an 
attachment ; it does not seem to me right to 
rely on this expression as justifying the 
view that the property attached, even if in 
the possession of a stranger, passes into the 
possession of the Court. At best, the expres- 
Bion can only signify some kind of control 
of the Court over further dealiugs with the 
property by the judgmant-debtor. 

Reliance was placed on certain observa- 
tions in Haran Chandra v. Joy Chand (10), 
Sivaswami Odayar v. Subramania Ayyar 
(11) and Mahasukh Jhaverdas v. Valibhai 
Fatubhai (12) where the Court had to 
détermine the scope of s. 52, Provincial 
Insolvency Act. I see no reason to quarrel 
with the view there taken that that section 
is not cenfined to ‘movable property.’ ‘The 
observation in Mahaeukh Jhaverdas v. 
Valibhai Fatubhai (12) is no doubt couched 
_ in terms which suit the appellant’s conten- 

tion; but in Sivaswami Odayar v. Subra- 
mania Ayyar (11) Waller, J. emphasized 
the unreasonableness of treating an 
attachment as putting the immovable 
property attached in the possession of the 
Court. The question of adverse possession 
did not arise in any of these cases and I 
am not prepared to take observations con- 
tained in them out of their context and base 
on them a proposition which the learned 
Judges had no occasion to think of. Ia 
support of the argument that an attachment 


(6) 18 B 280. 

(7) 35 B 79; 8 Ind. Oas. 639; 12 Bom L R 956. 

(8) 910 54%; 83 Ind. Cas. 233; A I RI924 Cal. 
744; 39 OL J 418, = 

(9) AT R 1938 Mad 857; 182 Ind. Oas, 858; (1938) 
2ML J 430; 48 L W 375; (1938) M W N 918. 

(10) 57 0122; 123 Ind. Gas 737; A I R 1929 Dal. 


Bom, L R 455. 


.. D, J. NIDHI, LTD, Vv. K. LAKSHMINARAYANA OBETTIAR 


R 1928 Bom. 177; 109 Ind. Cas, 152; 30 
T 
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should not be treated as having no greater 
effect than preventing alienation by the- 
judgment-debtor, reliance was placed on 
certain observations in Suraj Bunshi Koer 
v. Sheo Prasad Singh (13), Sankaralinga 
Mudaliar v. Official Receiver (14) and> 
Ananthapadmanabhaswami v. Official Re- 
ceiver of Secundarabad (15). These at best 
only show that so far as the attaching 
creditor is concerned, he may by reason of 
the attachment be able to defeat survivor- 
ship to the extent necessary to satisfy his 
claim. Even the reservation made in 
Ananthapadmanabhaswami v. Official Recei» 
ver of Secundarabad (15, only suggests the 
possibility of a charge or lien in favour of 
the attaching creditor and lends no support 
to the theory of dispossession of a stranger 
or interruption of his adverse possession, 
The analogy of cases decided with refer- 
ence to the effect of an attachment under 
s. 146, Oriminal Procedure Oode, Sarat 
Chandra v. Bibhabati Debi (16), Ramaswami 
Ayyar v. Muthuswamit Ayyer (17) only helps 
to emphasize the distinction between an 
attachment under that section and an attach- 
ment in execution of a Ojvil O urt’s decree. 
This distinction has been clearly point- 
ed out in Gopala Atyar v. Krishnaswami 
Ayyar, 154 Ind. Oas. 473 (18). A Magistrate 
acting under s. 146, Oriminal Procedure Oode, 
takes the property out of the possession of 
the disputants and the subsequent posses- 
sion of the Receiver is in law treated as 
possession on behalf of the trac owner and 
not of the party previously in possession 
without title. Butan attachment in execu- 
tion does not prevent the judgment-debtor 
and much less athird party from continning 
to enjoy the property; there is accordingly 
no occasion forthe application of the rules 
relating to “constructive possession”. The 
same consideration furnishes the ground of 
distinction between cases relating to vis 
major and the present. Inthe former case, 
the land has er hypothesi become incapable 
of actual possession; and the doctrine of con- 
structive possession can be invoked only 


by the true owaer and not by a person who 
ry 5 O 148; 61 A88; 4 O LR 226; 4 Sar. 1 


(14) 49 M L J 616; 92 Ind. Oas. 504; A TR 1926- 
Mad. 72; (1925) M W N 872. 

(15) 56 M 405; 142 Ind. Cas. 552; A I R 01833 
P 0134; 80 I A167; Ind. Rul. (1933) P C 95; 37 L 
W 576; (1933) M W N 371;370 W N 553; 64MLJ 
562; 35 Bom, L R 747; 57 O L J 418; (1333) A L J 692 


P 0). . 
: ae) AIR 1921 Oal. 584; 66 Ind, Oas, 433; 34 0 L 
302. ` 


(17) 30 M 12, 168M L J54. : 
cs) A IR 1920 Mad. 209; 5t Ind, Oas, 473; 21 Or. L 
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«28 to rely on adverse possession: Secre- 
—ary of State v. Krishnaswami Gupta (19). 

I may here refer to the indication afford- 
—d by Art. 137, Limitation Act. Read with 
—.3 of the Act, it implies that a person who 

yurchases in Court auction property which 
at the time of the sale was not in the pos- 
muession of a judgment-debtor must sue for 
Jossession within 12 years from the date 
when the judgment-debtor was first entitled 
0 possession. If the appellant’s argument 
-agere well founded, the position ought 
to be different in cases in which 
here bas been an attachment prior to the 
Sourt sale. If the Court were to be regard- 
ed as being in possession of the property, 
00 suit by the purchaser would be neces- 
sugary at all. It would be sufficient if he 
-«applied to the Oourt to hand over possession 
o him. Further the period of the stran- 
pager’s possession would have to be reckoned 
in that view only up to the date of the 
«attachment and not up to-the date of the 
commencement of the suit. This inconsis- 
tency might perhaps be obviated by assum- 


ing that Art. 137 was intended to apply. 


only to cases in which the Court gale has 
taken place without an antecedent atiach- 
ment, as for instance, in execution of a 
mortgage decree. But I see no warrant 
for so limiting Art, 137 and I am nct aware 
of any casein which it has been so limited. 

In support of the second contention 
above set out, the learned Counsel for the 
appellant relied on Velayuthan v. Laksh- 
mana (20), and Arsamma v Motdin (21'. In 
the first of these cases, which was followed 
in the second, it was observed that when a 
claim petition is dismissed and no suit 
questioning that order is instituted within 
a year, the dismissal “amounts to a sum- 
may declaration of want of title in the 
objector and such declaration becomes 
equivalent to a final adjudication against 
his right.” Where the claimant bad set up 
that he had been in possession, the learned 
Judges construed the order of dismissal to 
amount to “an adjudication that the land 
was notin the appellant’s possession” and 
in their opinion it followed that in a 
suit by the Court auction-purchaser, it would 
not be open to the claimant to assert, in 
direcp opposition to that declaration, that 
he had been in possession. I may at the 
outset observe that this line of cases is of no 
a) 29 O 518; 29 IA 104; 6 O W N 817; 8 Sar. 260 


:20) -8 M506; 

(21) A I R 1924 Mad. 111: 77 Ind. Cas 264; 47 M 
160; 45M L J 690; (1923) M W N 833;18 L W 520; 
33ML T 1, > i : 
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avail tothe "appellant in the present case, 
for two reasons. The conclusiveness of the 
order , dismissing a claim petition can be 
availed of only by persons purchasing in a 
sale held in pursuance of the attachment 
in connection with which the claim was 
preferred. Even if it could bə assumed 
that the adjudicxtion would be finil as 
between the particular decree-holder and 
the claimant or at leastin proceedings sub- 
sequently taken to enforce that particular 
decree, the position in the present case ig 
different, As already po'nted out, the claim 
order of July 9, 1917, wis passed not in 
connection with the appellant's decree or in 
any proceedings to which he was a party: 
and even as regards the third party’s decree 
then under execution, the decree was other- 
wise satisfied, making it unnecessary for 
the claimant to take any steps to indicate 
his rights. The fact that that decree 
was satisfied only after the expiry 
of „a year from the date of the 
claim order cannot, in my opinion 
make any difference for the purpose of the 
present case. Ifthe claimant allowed one 
year's time to expire, he would n> doubt 
be running a risk, in that the decree-yoldar 
who had originally attached the Property 
might proceed to bring the property tosale 
in pursuance of his attachment. If, however 
that decree is not for any reason executed 
subsequently, there is no justification for 
imposing a penalty on the claimant for not 
filing a suit withia a year of the dignissal 
of his claim. 

_ I may add that the weight of authority 
is in favour of the view that the finality 
of the claim order cannot be invoked even 
by the particular decree-holder who was a 
party to the claim order and in respect 
of the very decree which was then under 
execution, unless Le was proceeding to bring 
the properties to sale in pursuance of that 
very attachment: see Najimunnessa Bibi 
v. Nacharuddin Sardar (8), It also seems 
to me difficult to support the observations 
in Velayuthdn v Lakshmana (20), in their 
entirety. For one thing, it does not seem 
to me right to interpret every order dis- 
missing a claim petition as involving an 
adjudication that the claimant was not in 
possession: The present case itself affords 
an illustration because the order of July 9 
1917, was not based on any finding that the 
claimant was not in possession but only 
proceeded on the ground that the claim 
petition had been unreasonably delayed 
and was filed on the very day on which 
the sale was to take place. There is no 
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doubt a reference to the absente of a sale 
deed in the claimant's favour. That state- 
ment seems to have been added only to 
justify the couree adopted by the Oourt, 


namely refusal to investigate thé claim. 


Even otherwise, the reference to the 
absence of a sale deed cannot be construed 
as implying a finding against the claimant's 
possession. 

Mr. Krishnaswami Iyer contended that an 
order dismissing a claim petition must be 
presumed to have been passed only under 
O. XXI, r. 60, Civil Procedure Uode, 4. e, on 
the footing that the property wasin the pos- 
session of the judgment-debtor or in the 
possession of some other person in trust for 
him or as his tenant. I am not able 
to concur in this argument; because, it 
ignores the Proviso tor. 58, cl. (1) empower- 
ing the Court to dismiss the application 
without investigation. Even in cases in 
which ihe Court may investigate the claim, 
the dismissal of the claim need not 
necessarily be on the ground that the 
judgment-debtor is in possession. If the 
Court found that the claimant was not 
“ in possession, it must equally dismiss the 
petition. In such a case it might as well 
be that a third party and not the judgment- 
debtor was in pcssession, The principle 
of constructive adjudication must be appli- 
ed with great caution to these summary 
orders in execution, and I see no justifica- 
tion for reading into a claim order anything 
more than is contained in it, or is at least 
necessarily implied in it. 

Even in cases io which a claim petition 
is dismissed on a finding that the claimant 
was not in possession, I find it difficult to go 
the length of holding that in the absence of 
a suit by him within one year of the order, 
he must be finally debarred from relying 
upon proof of prior possession when tha 
ultimate purchaser sues for possession. The 
observations in Velayuthan v. Lakshmana 
(20), do not take sufficient rotice of the 
difference between a proceeding under 
r. 60 or r. 61 of O. XXI. Civil Procedure 
Code, and a suit under r. 63,as regards 
the scope of the enquiry contemplated. 
To take a case in which a claim is dise 
missed on a finding of absence of posses- 
sion in the claimant, this finding is exshypo- 
thesi capable of being displaced by a suit 
within one year. To that extent it is not 
final. But if the claimant had by that time 
no completed title but only a possession 
which was on the way tO mature into a 
prescriptive title, what has he to gain by 


the institution of a suit under QO, XXL, 
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r.63? Suppose in such a suit he satisfies the 
Court that the proper order as to the absence- 
of possession in himself was wrong, if never- 
theless he had not by that time perfected his 


‘prescriptive title, his suit is bound to fail. 


The decree-holder would be still entitled 
to treat the property as the property of. 
the judgment-debtor .and bring it to sale. 
What then is the purpose in insisting upon. 
the claimant instituting a suit which is 
bound to be dismissed? These considera- 
tions incline me to think that the omission 
to file a suit questioning the finding aa. 
to possession will only justify that finding 
being treated as prima facie evidence of, 
the absenca of possession in the subsequent 
suit of the purchaser for possession. Ib is 
difficult to justify the view that the omission 
to file a purposeless suit should deprive the 
claimant of the benefit of his prior posses: 
sion even if he is able to prove it cone 
clusively. 

In Venkatarangacharyulu v. Jammi 
Turanga Rao (9), the learned Judges inter- 
preted the order dismissing the claim petition 
as involving an adjudication that the posses. 
sion, if any, held by the claimant was on 
behalf of the judgment-debtor. If the 
terms of the order in that particular case 
justified that interpretation, it would be a 
different matter, But if it was meant to 
imply that every order dismissing a claim 
petition involved an adjudication that the 
judgment-debtor was in posssssion on that 
date, I am with all respect unable to concur 
in that view. Where, as in the present case, 
the claim petition is dismissed on the ground 
of delay, it is impossible to justify any such 
interpretation. 

In the view that the appellant fails in ~ 
respect of contentions Nos, | and 2536 ont 
above, the third conteation does not call 
for a decision in this case, because, even 
if the rights of parties are to be adjudicate. 
ed as they stood on November 8, 1929, 
the respondent would have acquired a 
presciptive title by that time, having been 
in continuous adverse possession from 
1911. But as the cases bearing on 
this contention have been referred to before- 
us, I think it right to make few observa- 
tions on the point. It may in a sense be 
right to state that the principal question 
for determination in a suit under O. XXI, 
r. 63, Civil Procedure Code, is whether or 
not the order on the claim petition was 
right and in that sense the Courtis in such a 
suit called upon to deal with the’ rights of 
parties as they stood on the date of ‘the. 
attachment. But the suit under O. XXI; 
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wm. 63 is in form and in substance a 

mideclaratory suit and it seems to me that 
it will be an unreasonable exercise of dis- 
«cretion by the Court to make a declara- 
tion, in such a case, of the decree-holder's 
right to attach if the period of limitation of 
12 years had expired between the data of 
the attachment and the date of the institu- 
tion ofthe suit unless the property had 
already been sold in time. The suit is 
often but astep to enable the decree-hclder 
to bring the property to sale; if by reason 
of the extinction of the judgment-debtor's 
title before the sale, there would be 
nothing to'be sold, a declaration in the 
decree-holder's favour in the suit under 
O. XXI, r. 63, will not only be futile, but 
sometimes even be mischievous, as it may 
mislead an unwary purchaser into think- 
ing that he was buying a subsisting 
interest. In this view, I am inclined to 
agree with Seetharami Recdi v. Venku 
Reddi (3) and Ranganatha Aiyar v. 
Srinivasa Ayyangar (4), in preference to 
Vasudeo Atmaram v. Ekanath Baia Krishna 
(7) and Pandiyan Pillai v. Vallayappa 
Rowther (5). The appeal fails and is dis- 
missed with costs. 


Lakshmana Rao, J.—I agree. 
Gentle, J.—I agree. 


Ne. Appeal dismissed. 


~__ 


RANGOON HIGH COURT 
Special Second Appeal No, 298 of 1937 
March 2, 1948 

: Maokney, J, 

MAUNG THAN GYAUNG— APPBLLANT . 

: versus f 

- - MAUNG THAN HMO—ResponpEnt 

Civit Procedure Code (Act V of 1:08), O. XLI, 
r. 35—~Sceope—Party to sutt not necessary party to 
appeal not joined tn appeal—A ppellate Vourt, when 
cun pass decree even in his favour—Appeal—Cum- 
petency—Suit by Q against H and8 for cancella- 
ston of mortgage deed executed by H in favour. of 
B decreed as to G's half interest in land—In appeal 
by H making only G as party, sus drsmissed— 
Appeal by G making onty H as respondent—G sub- 
sequently seeking to add B as respondent when appeal 
ue him was time-barred—Appeal held vncompe- 

nt, 

The powers provided by r. 33, O. XLI, Civil 
Procgdure Code, should nut be exercised sv as to 
deprive a parıy ofa valuable right which he might 
have acquired in consequence of the opposite 
partys failure to appeal againat the decree so far 
as it affected him. ‘I'here ıs nothing in the word- 
ing of r.,33 otf O. XLI to show that this power 
can be exercised only in the oase of a person who 
is interested in the appeal. Chokalingam Chetty v. 
Seethal Ache (1), relied on. ké 
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Hence if once it is found that a certain person, 
party to the°suit, who was not joined in the appeal 
is not a necessary party to the appeal and to pass 
a decree in his favour would do him no prejudice, 
but on the contrary, would be a benefit to him, 
whereas it canin no way prejudice the opposite 
party, then the Appellate Qourt has power to pass 
a decree in his favour also, 

G sued H and S for the cancellation ofa deed, 
whereby H had purported to mortgage toS a cer- 
_tain piece of land, on the ground that the land 
belonged jointly to G and H. The Court granted the 
plaintiff a decree cancelling the mortgage of G's 
one-half interest in theland. H appealed making 
G alone respondent and not joining S and the 
Appellate Uourt dismissed the suit. G appealed 
from the appellate decree and joined only H as 
respondent and subsequently sought to join S also 
as respondent but only after the appeal against S 
was time-barred : 

Held, that the appeal was incompetent because the 
prayer of G in the second appeal being the restora- 
tion of the trial Court's decree, he could not succeed 
in the appeal unless S was made a party to it 
and since the appeal against S was barred by 
time, he could not afterwards be made a party to 
the appsal. Chokalingam Chetty v. Seethal Acha 
(1) and Ma Thaw May v. Mohamed Eusoof (2), relled 


on. 

3. S. A. against tLe decree of the District 
Court, Lower Onindwin at Monywa, in 
O. A. No. ls of 1937. 

Mr. S. Loo-Nee, tur the Appellant. 

Mr. A. N. Basu, tor the Respondent. 

sudgment.— This appeal must fail on the 
prelinuuary objection set up by the respon- 
dent, In the orginal Court the appellant, 
Maung ‘nan Gyaung, sued Maung Than 
limo aad Maung Po han for the cancella- 
tion ot a deed, whereby Maung 'i'ħan Hmo 
had purported to mortgage to Maung Po 
Shan a certain piece ot land, on the ground 
thal the land belonged joimtly to Maung 
Than Gyaung and Maung Than Hmo, ‘She 
Township Court granted the plaintiff a decree 
cancelling the mortgage of Maung Than 

- Gyaung’s one-half interest in the land, 
Against thie decree Maung Than Hmo 
appealed to the District Court of Monywa, 
. making Maung Than Gyaung alone the 
Tespondent and not joining Maung Po Shan. 
‘Lhe learned District Judge reversed the 
finding of the ‘Township Court and passed 
a decree segting the judgment and decree of 
toe ‘Lownship Court aside and directing that 
the plaintfi’s suit be dismissed. Against 
this decree Maung Tnan Gyaung has now 
appealed to this Court. He, in turn, has 
made, only Maung Than Hmo the respon- 
aent and has iailed to join Maung Po 
Shan. ‘he decree of the District Court is 
undoubtedly a decree which operates in, 
favour ol Maung Po Snan. It is not possible 
now for the plaintiff-appellaut to join Maung 
Po Shan as a respondent the decree of the 
District Ovurt having been passed on July 
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26, 1937. In these circumstances, it appears 
to me that the decision in Ch. kalingam 
Chetty v. Seethai Ache (1), applies. Maung 
Po Shan having this decree in his favour, 
it would not be just for this Court to pass 
any decree against him which would operate 
in his disfavour. On the other hand, it 
is clear that unless Maung Po Shan is 
made a party the plaintiff-appellant car- 
not succeed in this appeal, in which the 
prayer is for the restoration ofthe decree of 
the Township Court. That decree cannot be 
restored to Maung Po Shan’s detriment with- 
out his having been made a party, and ha 
cannct now be made a party: see Ma Thaw 
May v. Mohamed Euscof (2). 
The learned Counsel for the appellant has 
scught to distinguish both the cases cited 
from the present case, because thcse cases 
related to proceedings on first appeal to tke 
High Court, whereas the present case is an 
appeal from an appeliate judgment of the 
District Court. I do not think that this 


makes the slightest differerce, if the decree . 


of the District Court is in order. The Jearned 
Counsel for the appellant then altempted to 
maintain the view that the decree of the 
District Court was not in order, because 
Maung Po Shan was a necessary party to 
- that eppeal in that Court and bad not been 
joined. I am unable to agree that Maung 
Po Sban was a necessary party to that 
- appeal. The question which the Appellate 
Court was asked to decide was a qrestion 
which was Vital to the suit—namely as to 
whether Maung Than Gyaung had or had 
. not any interest in the property—vhich had 
been decided adversely to Maung Than. 
Hmo in tke original Ccurt. It appears to 
me that the District Court could decide 
, this point without Maung Po Shan’s pres- 
ence, Ifthe appeal were dismissed, Maung 

. Po Shan was in no worse position than he 
was before, ard the decree of the original 
Court would obviously s'and against him? 
On the other hand, if ihe appeal wassuccess- 
ful, then the decree which Maung Than 
Gyaung held against Maung,Than Hmo 
was not of the slightest use to him. The 
effect of deciding the appeal in Maung 
Than Hmo's favour was to decide that. Maung 
Than Gyaung had no interest in the. land. 
It is true that the original Oourt’s decree had 
cancelled the decree so far as concerned, its 
(1) 6 R 29; 107 Ind. Cas, 237; A I R 1927 P O 
252; 55 1 A7; 4 O W N 1231; 27 LW 1;54M L 


J £8; (1928) M W N 20; 47 O L J136;320W N 
P 1 L T 40 Rang. 18; 30 Bom, L R 220;26 AL 
71 


9 R 624; 135 Ind. Oas. 645; AI R 1932 Rang 


2 
6. d. Rul. (1932) Rang, 53, 


MAONG THAN GyADNG v. Mauka Pian HO (RANG) 


“in his favour would do 
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effect on Maung Than Gyaung's one-hall 
of the property but it having been decide 
‘that Maung Than Gyaung had no interes 
whatsoever in the property, it would clearl 
have been absurd for the District Cour 
to leave the Township Court's decree agains 
Po Shan standing, inasmuch as Mauna» 
Than Hmo admitted the morigage. Th» 
obvious course to take was to use tb 
powers provided byr. 33 of O. XLI, Oivjæ 
Procedure Code, and pass a decree in favou 
both of Maung Than Hmo and Maung P. 
Shan. 

The learned Counsel for the appellan 
contends that the District Court did no 
havé the power to do this; but once it is fount 
that Maung Po Shan was not a necssary 
party to the appeal and that to pass a decree 
him no prejudice 
but on the contrary would be a benefit t 
him, whereas it can in no way prejudice the 
opposite party, then it seems to me that we 
must hold that the District Oourt rightly 
passed a decree in his favour; alg) there ie 
nothing in the wording of r. 33 of O. XLI 
to show that tLis power can be exercisecm 
only in the case of a person who ‘i> 
interested in tte appeal in the sense explain: 
ed in Chokalingam Chetty v. Scethai Ache 
(14 It may be noted that in that case 
their Lordships did not commit themselves 
to the opinion that the Court would have 
no power under this Rule in a proper 
c.se to add a party for the purpose of 
passing a decree against him, let alone» 
in his favour. The Rule should not be 
exercised so as to deprive a party of a 
valuable right which he might have acquired 


.in consequence of the opposite party's 


‘failure to appeal against the decree so far 
sas it affected him; but that consideration 
would not apply as regards either Po Shan 


or Maung. Than Gyaung in the District 


Court, ‘I'he learned Counsel for the appel- 
lant asks the Court to bring Maung Po Shan 
on the record as a respondent to this 
appeal; but this it will be obviously 
impossible to do at this stage, for the 
reasons already indicated. This appeal is, 
therefore, dismissed; Advocate’s fee two gold 
mohurs. : 


8. Appeal dismisged. | 
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OUDH CHIEF COURT 
Privy Council Appeal No 11 of 1938 
July :5, 1939 
Ziavu Hasan, O, J. AND BENNET, J. 
BHATYA HARI SARAN DAS— 
APPELLANT 
versus 
HAR KISHEN DAS—OppositE Party 

Civil Procedure Code (Act V of 1903), s. 109 (a) (e), 
0. XLI, r. 23—Order under O. XLI, r. 23 reversing 
decree which dismisses suit upon preliminary point 
and remanding suit for trial — Leave to appeal to 
Privy Council, if can be granted—Leave, when can be 
given under cl. (c) of 3.109, 

An order of an Appellate Court is not a final order 
within the meaning of s. 109 (a), Civil Procedure 
Code, unless it finally disposes ofthe rights of the 
parties in relation to the whole suit and that con- 
sequently an appeal to the Judicial Committee does 
not lie from an order under O. XLI, r. 23 reversing 
a decree which dismisses a suit upon a preliminary 
point and remanding the suit fortrial, Abdul Rahman 
v. D. K. Cassim & Son's (1), followed. 

A case should be certified to be a fit one for appeal 
to His Majesty in Council undercl. (e) of, 109 only 
when it is of considerable importance and the princi- 
ple when finally decided by their Lordships of the 
Privy Oouncil would be of benefit not only tothe 
people who were directly involved in the litigation 
but to the public at large, Where the question in- 
volved is not even a substantial question of law but 
amatter depending on the interpretation to be put 
on the previous judgment of the High Court which is 
gaid to be a bar in res judicata, it ig not a 
question of ‘law affecting a large body of the 
public. 

[Case-law relied on.] 


Messrs, M, Wasim and B. P. Misra, 
the Appellant. 

Messrs. Ganga Dayal, Karta Krishna 
and Rameshwar Dayal Khare, for .the 
Respondent. 

Order.—This is an application for leave 
to appealto His Majesty in Oouncil against 
an orderof remand passed by a Bench of 
this Court, of which one cf us was a 
member, in a suit brought by the opposite 
party Mahant Har Kishen Das against the 
applicant Bhaiya Hari Saran Das, The 
suit wastried by alearned Judge of this 
Oourt sitting singly on the original side 
and was dismissed on the ground that it 
was barred on account of a previous judg- 
ment of this Court. ‘ihe plaintiff preferred 
an appeal andthe Bench which heard the 
appeal came tothe conclusion that the 
suit was not barred by ves judicata and 
remanded it under O. XLI, r. 23, Oivil 
Procédure Code, for trial on the merits. It 
is against this crder that the present 
application has been brought. 

We have heard the learned Oounsel for 
parties at length and are of opinion that 
the leave applied for cannot and should 
not be allowed, Their Lordships of the 


for 
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Privy Council have laid down very de- 
finitely in Abdul Rahman v. D. K. Cassim 
& Suns (L. R. 601. A. 7) 1) that an order 
of an appellate Court is nota final order 
wilhin the meaning of s. 109 (a), Civil 
Procedure Code, unless it finally disposes 
of the sights of the parties in relation to 
the whole suit and that consequently an 
appeal does not lie from an order under 
O XLI,r. 23, reversing a decree which 
dismisses a suit upon a preliminary point 
and remanding tkesuit for trial. Their 
Lordships at p. ¢1* of the report say : 

“The finality must be a finality in relation to 
the suit. lf after the order the suit is still a live 
suit in which the rights of the parties have 
still to be determined, no appeal lies against it 
under s. 109(@) of the Code.” 

It was urged that evenif the order of 
the Bench be not considered to be a final 
order, leave might be granted under cl. (¢) 
ofs.1090f the Code, that is to say, it 
might be certified thatthecasa isa fit 
cne for appeal to His Majesty in Council. 
On this point also we do not agree with the 
learned Counsel forthe applicant. There 
is a consensus of opinion in the various 
High Courts inIndia that a case should 
be certified to be a fit one for appeal to 
His Majesty in Council under cl. (e) of 
s. 109 only when it is of considerable 
importance and the principle when finally 
decided by their Lordships of the Privy 
Council would be of benefit not only to 
the pecple who were directly involved in 
the litigation but to the public at large 
vide Ruchcha Saithwar v, Hansrani I. L, R. 
50. All. 640 (2), Radhakrishna Ayyar v. 
Swaminatha Ayyar (i. L.R. 44 Mad. 293) 
(3), Durga Chowdhurani v. Jawahir Singh 


‘Chowdhuri (L. L. R. 18 Cal. 23) (4), Mathura 
‘Kurmi v. Jagdeo Singh (I. L. R. 50, All, 


208) (5), Banarsi Prasad’ v, Kashi Krishna 
Narain (I. L. R. 23 All., 227) (6), Skeopujan 
Upadhiya v. Bhagwat Prasad Singh 


(1) 60 I A 76; 142 Ind. Cas. 328; 10 O W N 195; 37°L 
W 331; (1933) M W N 166; A LR 1933 P O 58; Ind. 
Rul. (1933) P O 59; (1933) A L J 34464 M LJ 307; 
11 R 58; 35 Bom. L R 331; 370W N 405; 57OLJ 
136 (P 0). 

(2)50 A 640; 108 Ind. Oas, 238; 26 AL J 336;AIR 
1928 All. 220. 

(3) 44 M 293; 60 Ind. Cas. 85; 19 A L J 181;40M L 
J 229; 13 L W 321; (1921) M W N 119; 330 L J 277; 
R O WY 630; 23 Bom. L R 718; 29 M L T 418;48 I A 

1 (P 0). 

(4) 18 O 23; 17 I A 122; 5 Sar. 560 (P 0). 

(5) 50 A 208; 107 Ind. Cas. 33; 25 A L J970; AIR 
1928 All. 61. 

(6) 23 A 227; 28I A ll; 5 O WN193; 3Bom. LR 
154; 11 M LJ 56; 7 Sar. 825 (PO). 
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_v. The District Council of Pegu. I. L. R. 

| Rangoon, 43} :8) and Ramanathan Chettiar 
. yv. Audinatha Ayyangar. A. I. R. 1931 Mad. 
42) (9). The question involved in the 
present case is not even a substantial 
question oflaw buta matter depending 
. on the interpretation tobe put on the 
. previous judgment of this Court which is 
said to bea bar in tes judicata. 
` question of law affecting a large body of 
. the public. 

Further, it is conceded cn behalf of the 
| applicant that the decisicn of the learned 
Single Judge of this Court did not dispose 
ofthe entire case and that even ifthe 
` former judgment ‘of this Court be held 
- tobe a bar in res judicata, some of the 
issues will still remain to be decided 
between the parties. This being so, it is 
a further reason why the plaintiff-oppcsite 
party should be saved from the harass- 
ment of having to defend an appeal 
` unnecessarily before their Lordships of the 
Privy Council. 


We therefore dismiss this application with . 


costs. : 
Appeal dismissed. 
(7) 54.4489; 143 Ind. Cas, 312, AI R 1933 All. 4; 


Ind. Rul, (1933) All. 223. i 
t) 6R 43; 109 Ind. Oas. 697; A I R1928 Rang. 


187. 
(9) AI R 1931 Mad. 642; 132 Ind. Cas. 290; Ind. 
Rul. (1931) Mad. 642; (1931) M W N 760. 


LAHORE HIGH COURT 
Second Civil Appeal No. 911 of 1938 
f . November 4, 1238 
ABDUL Rasutp, J. | 
OBIRANJI LALANS OTABRS—DEFENDANTS 
. , <. APPELLANTS 
, versus 
RAMJL,LAL AND ANOTHER—PLAINTIFES 

AND CTHRRS— DEFENDANTS RESPONDENTS, 

Evidence — Sufficiency, - Ownership of property — 
Rvidence of tenant — Document — Admissibilitye— 
Document not signed by executants is not admissible 
even if it is more than 30 years old. 

The evidence of a witness that: he is occupying the 
property in diepute as the tenant of the plaintiffs is 
insufficient to establish the owner€®hip of the plain- 
tiffs. : 

A document which does not even purport to be 
signed by the executanis is inadmissible in evidence 
inspite of the fact that it is more than 30 years 


' old, 
8.0. A. from the decree of the e District 
Judge, Hissar at Gurgaon, dated March 23, 
- 1938. i 
Mr. Dwarka Nath Aggarwal, 
` Appellants. 
Mr. Qabul Chand Mittal, for the Respon» 
dents- (Plaintiffs,) 


for the 


| bhieinni iai v. Haust tat (LAH) 
_ (LL. R, £4 All, 459) (1), Maung Ba Tha: 


It is not a ` 


' execulanis. 
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Judgment.—This appeal has arisen o 
of a suit brought by Ramji Lal and fm 
Chand for possession of a shop. The plai 
tiffs have been awarded a decree by tl 
lower Appellate Court. The defendan 
have preferred a second appeal to th 
Court. The learned Disir:ct Judge has hell 
that the plaintif’s claim is supported | 
two factors: (1) Ex. P-L which is 
mortgage deed said to have been execute 
in 1896 by Chuni Lal and Musamm: 
Bakhtawari in favour of Ram Jal (! 
the evidence of Khillu Lohar to the effe: 
that he is occupying the shop in dispum 
as the tenant of the plaintiffs. Exhibit P- 
was executed in 1896 and as it is mo 
than 30 years old, it must be presume 
that it has been executed and attestes 
Ly the persons by whcm it purports to b 
executed and attested. A careful examin: 
tion of the document shows, however, the 
it does not even purport to be signed b 
the executants, that is, Chunit Lal an 
Musammat Bakhtawari, the guardian c 
Ramji Lal and Sri Chand, The petitior 
writer has put down the word alaba 
and has written down the names of th 
executants under it in his own banı 
Underneath these names, the signatures ¢ 
Obuni Lal and Musammat Bakhtawari hay 
not been affixed. This fact was overlooke 
by the learned District Judge. The petiticn 
writer has also written down the word 
ghawah shud and bas given the names o 
three persons who were to attest the docu» 
ment under these words. Underneatt 
each of the attesting witnesses has affixer 
his signature. The position therefore» 
that so far as Ex. P-l is concerned, it doe 
not even purport to be signed by the 
In these circumstances, I ape 
of the opinion that Ex. P-lis inadmissibl- 
in evidence in spite of the fact that iti, 
more than 30 years old. The only point i» 
favour of the plaintiffs is that Khillu Loha» 
states that he is occupying the shop it 
dispute as the tenant of the plaintiffs 
This, in my opinion, is in-ufficient t 
establish the ownership of the plaintiffs 
In view of the finding given above, I con 
sider it unnecessary to examine the dosu 
mentary evidence produced on behali 
of the defendants. I acccrdingly accept 
this appeal, set aside the judgments and 
the decrees of the Courts below and dis- 
miss the plaintiff's suit with costs through- 
out. `I 

5. ` Appeal accepted, 
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Abadl—Village abadi, if communal land. 
_ Expressions like “ecmmon land” and "communal 
land” which are used in connection with the Land 
Revenue Act of the Central Provinces, refer to land 
in which no person has aright tosole and exclusive 
occupation of any particular portion of it. Every 
member of the community to which the land belongs, 
or in which they have an interest, has an equal 
right to the use of every square inch of it. That 
iscertainly pot the case in the abadi. Persons 
entitled to plots of landin theabadi are entitled, 
when they receive possession of it, to exclusive 
possession and are entitled to exclude every other 
member of the community from occupation. Therefore 
it is not communal land nor is it so dealt with in 
any portion of the Central Provinces Land Revenue 
Act. J. H, 9 EVANGELICAL German Mission v. RAM 
BAHAIGIR Nag. 613 
Accomplice. Ses Criminal trial 386 
Accounts—Acccunts stated—~Hssence of— Document 
showing credit and debit entries—Bulance struck 

—Debtor signing below thia and admitting it to 

be correct—Agreement or adjustment not mentioned 

—~Siatement held, not account stated—There waa 

held neither promise to pay under s. 25 (3), Contract 

Act (IX of 1872). 

The essence of an account statad is the fact that 
there are crogs-items of account and that the parties 
mutually agree the several amounts cfeach and by 
treating the items so agreed on the one side as dis- 
charging the items on the other side pro tanto, go 
on to agree that the balance only is payable. 

A document contained items showing realisation 
yearly madeby the defendant as credit © against 
remittances yearly made as debit, Then there was 
a balance struck showing certain amounton the debit 
side, According to the evidence this amount was 
drawn up by an officer of the plaintiffs from the 
account books of the defendant. Below this there 
wasan entry “Iadmit and accept as correct” which 
was sigaed by the defendant : 

Held, that this was not a case of account stated as 
there was neither agreement nor adjustment and ıb 
was merely 8 statement of account-with an acknow- 
ledgment by the defendant. The endorsement did 
not amount to prumise tọ pay under s. 2a (3), Gou- 
tract Act, there being no express promise to pay the 
balance, NATIS CHAND2A Ruy UHAUDHURY V. KAMPADA 
CHATTAPADBYA Cul. 368 
Suu for—Inaterest, when granted — Held, 

.titerest before date of final setitement ought not 
to be allowed. 

Pla@otiffs brought a suit- for rendition of accounts 
relating to a number of properties with which they 
alleged, the defendaut hau ueult as manager aud co- 
sharer ou behalf of themselves. The piyintifis in 
setting forth their plains the reliefs they desired, 
asked expressly for future interest only. ‘I'he deien- 
danty also filed a crogs-suit against the plaiatifis fur 
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Accounts—coneld. 


accounts. Both sides were liable to account and the 
defendant was allowed interest to be calculated 
apparently on balances as they stood from year to 
year : 

Held, that the suit was not one in which interest 
before the date of final settlement ought to have been 
allowed; asguming that the Oourt had discretion to 
allow it, which was doubtful, interest would fairly 
be payable only on the amount found due ona 
balance of both accounts, Vipya WANTI KAUR v. 
SHAHDEV (SHIVDEV) Sineu ° Lah. 426 
Acknowledgment—Mortgage-deed reciting debt due 

—Admission before Registrar, of its executton— 

Acknowledgment saves limitatton. 

Upon a presentation of a document for registration, 
the executants not only admit the fact of its execu-- 
tion but also the contents of the documents, viz., 
their liability upon it. So, where a person admits 
before the Kegistrar execution of a mortgage’ bond 
which recites the debt due, his acknowledgment of 
liability is implied and is sufficient to save limita- 
tion. ‘T..K. BALASUBRAMANIA COHETTIAR V. A. M. 
MANIOKAM UHBTTIAR, . - Mod. 355 
Acqulescence—Circumstances not sufficient to raise 

effective defence of acquiescence. 

Where a grantee of an abadi site creates a 
usufructuary. mortgage and goes out and the mort-. 
gagee enters into possession of the site and the 
house built thereon by the grantee and continues 
.as such for many years when the lambardar sues. 
for possession, the fact that the lambardar, with 
the knowledge of his rights, stands by, without 
suing for such a long time as would show laches, 
or would show that heis slow to exercise his 
remedies, is not sufficient to raise an effective 
defence of acquiescence, Kuowaesi v. BRURELAL 

Nag. 527 


Acts—General. 
“Act 1856—XV. Ses Hinpv Winow’s REMARRIAGE 


Acr. 

— 1860—XLV. Sze Pena Oone. 
— 1870—VII. Sse Court Fres Aor. 
—— 1872—I, Sze Evipency AOT. 
—— 1872-—1X. Sse Contract AOT. 
—— 1873—X. Beg Oaras Aor. 
— 1674—L1L See MARRIED Women's Property AOT, 
—— 18:7-1, See Srzorric Renee Aor. 
—— 1879—XVIL1. See LEGAL PRACTITIONERS Aor. 
—— 1881—X XVI. See NEGOTIABLE INSTRUMENTS ACT, 
—— 188z—li. SEE Trusts Act. Te f 
—— 1882—l1V. SEE TRANSFER oF PRORERTY Act, 
—— 1882—V. See EASEMENTS Act. 
—, 1882—XV. SEE Presrpency SMALL Cause Courts. 

ACT. 
—— 13883—XI[X. Sse LAND Improvement Loans Aor. ` 
— 1690—I. See REVENUE Recovery Aor, 


ji INDIAN CASES: 


Acts—General—concld., 


Act 1890—VIII, Sze GUARDIANS AND “Warps AOT. 

~—— 1890-—-I1X. Ses RAILWAYS AOT. 

— — }8$3—1Y. SEE PARTITION Aor. 

—— 1894-—-I. Sez LAND ACQUISITION ACT, 

—— 1898-—V. SEE CRIMINAL PROCEDURE UODE, 

a 189J-—11, SEE STAMP AOT, ; 

—— 1993—XV. See EXTRADITION Aor, 

—— 1908—V. Sze UIVIL PROCEDURE UODE, ` 

—— 1908-—LX, SER LIMITATION AOT, 

—— 1908—-X VI. SEE REGISTRATION AOT, 

—~— 1909— 11). Seg Presipency Towns INSOLVENOY 

AOT. 

-—— 191L—II. Seg PATENTS AND DESIGNS Act. 

wee 1912—11. Sez UO-OPESATIVE SOOILTIES ACT, 

w—— 1912—LV. EB LUNAOY AOT. 

mm 1918--X, BEB USURIOUS LOANS AOT. 

—— 1920-—-V. SEB PROVINOLAL INSOLVENOY ACT. 

~—. 1922—X I. Ses Income Tax Aor, 

—— 3923—V1. BEE CANTUNMENTS (HOUSE ACOoMMODA- 
rf TION) AOT, 

w= 1923—-VI1I. SBE WORKMEN'S COMPENSATION AOT. 

—— 1925—XXXIX. See Sucogssion AOT. 

——- ly29—lI. bez HINDU Law or 


’ (AMENDMENT) ACT., 
1029-~XIX. Sen 


UHILD MARRIAGE RESTRAINT 
AOT, > 

—— ł930—III. Sse SALE of Goons Act, 

~—— 1932-—-IX, SEB PARTNERS4IP ACT, 


Acts—Bengal. 


Act 1866—1V. Sra UALOUTTA POoLIOB Aor. 

—— 1876—Vil. SEB BENGAL LAND KEGISTRATION AOT. 

——— 1885—-V1il. SEE BENGAL 'TENANOY AOT. 

=- '1897—V. Sze BENGAL HSTATES PABTITION Aor. 

amma 1933-—-VI. NEB BENGAL SUPPRESSION OF IMMORAL 

TRAFFIO AOT. 

—— 1933>VII. Sse BENGAL .MONEY-LENDERS AOT. 

a 1936 —VII Sae oe AGRIOULTU£4L DEBTORS’ 
: OT. 


f Act—Berar, 
. 1928Sze Berar LAND REVENUE Cops. 
Acts—Blhar, 


1934-— VII. Sse Bidan Tenanoy Aor. 

—— 1938—I1I, See BInAR MONEY-LENDERS' AOT. 
—~— 1939-—-Vil, Sez BIHAR MONEY-LENDBRs \HEGULA- 
TION OF ‘'RANSACTION) AOT, 


. Acts—Bihar and Orissa, 


IN» ERITANCE 


eel 


Act 19U8—-VI. Sse Cuora Nagpur Tenanoy AOT. 
—— 1922—Vil, Sem Brisas AND Oxissa MUNICIPAL 
ACT. 
Acts—Bombay. 7 


Act 1879—V. Sx BOMBAY LAND J(EVENUR Coupe. 
=.— 1878-—-XVLi. See DEKKosAN AGHIOULTURIBSTS’ 
KELIEF ACT, 


~-— 1890--1V, Sre Bomsay DISTRIOT POLICE ACT. 

a—— JBYO-— KK, SEE SIND WNCUMBERED ESTATES ACT. 

—-— ib23—1V. See BOMBAY PRIMARY HIDUOATIUN AOT. 

1¥38—X VIL? see CITY oF Karaour MUNICIPAL 
AoT. 


Act—Burma. 
1698—K lll. ber Burma Laws ACT. 
Acts—c, P. 


Act 1881--XVIIIL Sex 0, P. Lanp R 5 
lsyc—X1. Ses U. P. Tenanoy 7 die oS 
-+— L917—L bzg O. P. LAND RRYVENUE Aor 
—— }920— i. SEE O. P, TENANOY Aor, i 
e— 19331. BEE U, P, DEBT CONOILIATION Aor, 
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Acts--Madras. 


Act 1864—1f. Ses MADRAS REVENUE Recovery Act, 
1865—VIL, See MADRAS LRRIGATIJN UES3 AOT, 
—— 1895-111. Ses Mangas HEREDITARY YVitLace 
OFFICES ACT. 
—~— 1000 —1. See MALABAR UVOMPENSATION FoR TENANTS 
ImMPRuVEMENTS AOT. 
——~- 190¢—-I. Ses Mapeas Estates LAND Act, 


~ —— 1920—V. peg MaADRAS Distrior MUNICIPALITIES 


AOT. 

—— 1920—XI1V. Sse Maneras Loca Boarps AOT, 
—— 1927—LL. Sez Mapeas HINDU RELIGIOUS Iinpow- 
MENTs AOT. 

—— 1933—XXKIL See es MaruMAKKATHAYAM> 
OT. 
—~— 1938—1V. Sez MADRAS AggiouLtugiets’ RELIEF 
Aor. . 


Acts—Punjab. 


1912—V. SEE PUNJAB CUOLUNIZATION oF GOVERN- 
MENT LANDS AOT. i 

—— 19{3—I. SEE PUNJAB PRE-EMPIION AOT. 

—— 1918—VI, Sep PUNJAB U0URTS AOT. 

——~ 1922—11. See PUNJAB SMALL TOWNs AOT, 

—— l9823—V1ll. See PUNJAB NIKA GURDWARAS Act. 

1934—-Vil. See PUNJAB KELIKE OF INDEBTED- 

NESS AOT, 


Acts—U. P, 


1§63— 1. See Oupa Estates ACT., 

19YUL—111. ors U. P. LAND AEVYENUS AOT, 

——-1404—1. Ses U. P. GENERAL ULAUSES AOF, 

—— yLž—Ăi. DEE AGRA I RE-EMPTION ACT, 

—— 1926—lil, SEE AGRA TENANOY AOT. é 

—— 1934—XXV. Sse U. P. PNOUMBERED ESTATES 

AOT. ` ; 

—— 1934—XXVIL Ses U. P. AGRIOULTURISTS' 

© ~ ` Reurer Aor, “ n 


Regulations. k 


Reg. 1912—1, Sze Lacoapiva Isuanps AND MINICOY 
KEGULATION. l an 

—— 1928—IiI, Ses BENGAL LAND REVENUE ABSESS- 
MENT REGULATION. 


Statutes. 
Stat. 1911 (1 & 2 Guo. V, Om. 46). Sze COPYRIGET 


Act 


ae 


< AOT. 
—— 1919 (6 & 6 Guo. V, Ju. 10a). Ses Mangas 
ELEOToRgAL RULES JRAMED UNDER 
GOVERNMENT OF INDIA AOP. | 
—— 1919 (9 & 10 Geo. V, UH, lul), DEE QOVERNMENT 
OF INDIA ACT, 
—— 1935 (25 & 26 Gro. V, Uu. 42). BEE GOVERNMENT 
oF INDIA AOT, 


Admission—Gratuitous admission, if can be 
wiuhdrawn, . 
lt a person makes a gratuitous admission that 

he has no right iu the property in ua cercall 

estate and tugt all his riguts bau been exllugu- 
isned by reason of tue orai gilt, there 18 nothing 
to prevent him from withurawing whe suid admis- 
sion unless there is sume obligation not to wibi- 
draw the aumissiuz. lzuag arma BIBI v. ANSAR 

Karma BIBI All, 801 (5) 

Agoption. See Custom (Punjab) ®576 

Adverse possession—Jnierruption~L fect. ' 
An interruptivn 12 the occupation or pussesslgn 

of the person claiming title by adverse possession 

is sutticient to break the period of advegse posses- 
sion, Kam RAMBIJAYA PRASAD SINGS V. KRISoNA 

Map..0 SINGH ` “Pat 982 

—~ Interruption of — Attachment — Stranger 
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.dverse possession—concld. 


holding adversely to judgment-debtor—His posses- 
sion, if disturbed by attachment. 
An attachment does not interrupt the adverse 
‘ossession of a stranger holding adversely to the 
adgment-debtor, It is not right to rely on the 
Xpression custodia legis as justifying the view 
m=hat the property attached, even if in the posses- 
lon of a stranger, passes into the possession of the 
Jourt. At best, the expression can only signify 
ome kind of control of the Oourt over further 
ealings with the property by the judgment-debtor. 
JHARAPURAM JANOPAKARA Nipal, Lrp. v. K., LAKSHMI 
NARAYANA OSETTIAR Mad. 999 F B 
ma gency— Termination of—Ezxecution of power-of- 
attorney by sereral principals—One of them having 
distinct interest in subject-matter, dying— 
Power-of-attorney, if terminates. 
When a power-of-attorney is executed by several 
orincipals and one of the principals who has a 
sdistinct interest in the subject-matter of the power- 
f attorney dies, the power-of-attorney terminates, 
mmGanapaTr VENKANNA v. MULLAPUDI ATORUTARAMANNA 
Mad. 953 
«Agency Rules, r. 55—Order of Assistant Agent 
refusing amendment of plaint, if revisable. 
Rule 55 of the Agency Rules is widely drawn. 
*(Qnder it the Agent has power to revise interlocutory 


orders and an order of the Assistant Agent refusing . 


Mx allow amendment of plaint is revisable. JCREDDY 
KANNAYYA v YANDAMURI LAKSHMIDENVI Mad. 417 
Agra Pre-emption Act (Xl0f1922\,ss, 14,15— 

Notice under s, 14, if obligatory—Vendor orally 

informing co-sharer of his intention to sell—Co- 

sharer refusing to purchase—Right of pre-emption 
cannot be exercised—Refusal by manager of joint 

Hindu family, is binding on other members— Hindu 

Law— Joint family —--Pre-emption. 

Sections 14 and 15, Agra Pre-emption Act, prescribe 
the procedure by which a vendor may put an end 
to the right of pre-emption possessed by a co-sharer, 
but these sections do not exhaustively deal with all 
the modes which have the effect in law of destroying 
the right of pre-emption. It is not obligatory ona 
vendor to give the notice prescribed by s.14, and 
even apart from such notice, it is open toa vendee to 
prove facts that may have the effect in law of disentitl- 
ing a plaintiff from exercising his right of pre- 
emption. It is open to a vendor to orally inform a 
co-sharer having a right of pre-emption of his inten- 
tion to sell, and if the co-sharer, to whom such oral 
communication is made, refuses to purchase the pro- 
perty, then he will not be entitled to exercise the 
right of pre-emption. “cin, 

Where the manager of a joint Hindu family refuses 
to purchase the property inthe exercise of the right 
of pre-emption, his refusal is binding on all the mem- 
bersof the family, disentitling them to enforce the 
right. Brora Singa v. Fora All. 319 
Agra Tenancy Act (INof 1926), 8.3 (2)— 

Cultivation of fodder and vegetables, if agri- 

cultural purpose, 

Cultivation of fodder and vegetables does not 
make the land agricultural within themeaning of 
B. 3 (2), Agra ‘Tenancy Act Such use is not for 
agricultural purposes but for horticultural purpose. 


ZIAUIP RAHMAN v. Ganaa DEI All. 544 
————-- 8.223. Bee Agra Tenancy Act, 1926, 
_ B. 242 (1) (d) 602F B 


~~ $8, 242 (1) (d), 223-—-Suit under s. 223 in 
Revenue Court for recovery of arrears of rent — 
Defendant pleading that he is not liable to pay 
revenue at all—Appeal lies to District Judge. 

- The amouut of revenue annually payable ig in issue 


< 


Agra Tenancy Act—concld 


when a plaintif claims a certain amount and defen- 
dant denies that the plaintiff is entitled toany part 
of that amount. Hence an appeal lies to the District 
Judge under s. 242 (1) (d), Agra Tenancy Act (IIT 
of 1926), against the decision of the Revenue Oourt in 
a. suit for recovery of arrears of revenue brought under 
s. 223 of that Act, if the defendant pleadsthat he is 
not liable to pay any revenue at all. Manenper MAN 
SINGH v. BADRI All 602 F B 
Alluvion and Dlluwlon—Aceretion— Land claimed 
as such—That re-formations have been gradual, if 
should be shown. 

With regard to land claimed as alluvial accretion, 
it is not necessary that its formation must be proved 
to have been gradual. The recognition of title by 
alluvial accretion is largely governed by the fact that 
the accretion is due to the normal action of physical 
forces, and the word ‘gradual’ with its qualifica- 
tions only defines a test relative to the conditions to 
which it ie applied. SEORETARY or Strats v. MAHABAJAH 
oF PITHAPUR Mad. 682 
Re-formation and accretion ~Claim based on 

re-formation prevails upon claim based on lateral 

accretion—Title founded on original ownership and 
identification of site is to be confined to re- 
formation of that site only. 

Where there are two competing claims to land, one 
based upon re-formation, the other upon lateral 
accretion, the former must prevail. 

Similarly, a title founded on the original ownership 
and ideatification of site is to be confined prima facie 
to the re-formation on that site. SEORETARY of Stats 
v. MAHARAJAH OF PITHAPUR Mad, 682 
Re-formation~~Plaintiff claiming declaration 

of title to lanka situated in river—Identification 

of part of lanka with site of land which formerly 
belonged to him~Whether enough to support title’ 
by re-formation. 

Where ina suit for a declaration of his title toa 
lanka situated in a river, the plaintiff establishes 
identification of part of the suit lanka with the site 
of the land, which formerly belonged to him and 
which he alleges was washed away, the identification 
is sufficient to establish title by re-forma- 
tion. The fact that between the submergence and 
the re-formation the land was wholly lost and 
absorbed and no part of its surface remained capable 
of identification, in no way militates against the title 
based upon the re-formation. SEORBTARY or STATA v. 
Maaarasan or PITHAPUR Mad 682 
———— Right to emerged land—River throwing up 
and wasting away lankas—Period of seventy 
years’ submersion, whether suffict nt to amount to 
abandonment of right to land claimed on ground of 
re-formation. 

In case of a river whose fluctuations in course and 
tendency to throw upandwash away lankas is 
notorious, the mere extension of the period ofsub- 
mersion to negrly seventy years is not enough to 
support a finding that the plaintiff must be deemed 
to haveabandoned his right tothe land. In normal 
cases, the presumption must clearly be the other way 
as inthe nature of things the owner of submerged 
land can exercise no acts of owership over it during 
the period of its submersion. BEORETARY or STATH v. 








MAHARAJAH oF PITHAPUR Mad. 682 
Amendment. 
Ser Civil Procedure Code, 1908, O. VI,r.17 340 
Szg Pleadings 19,444 
Sze Practice 417 
Appeal. Ser Practice 785 


Abatement—Decree obtained in name of 
. individual members of joint family—Appeal from: 


= 





iv 


Appeal—concld. 


decree given up against one of them—Appeal, if 

can be continued against remainder. : 
_ Where a decree is obtained in the names of the 
individual members ofa joint family, then the ques- 
tion ‘of representation does not arise Any appeal 
against such a decree must be brought against all 
the persons in whose name the decree stands. The 
result of giving up the appesl against one of them 
is that the appeal cannot be continued against the 
remainder. RAJESEWARI PrasaD SINGH v SAHEB 
SINGA Pat 740 

- Competency—Party not impleaded in first 

appeal but added in Letters Patent Appeal—Second 

appeal, so far as it relates to such party is 
~ incompetent. 

Where a Bank not a party in the first appeal 
is added as a party in the Letters Patent Appeal, 
the Letters Patent Appeal so far as it relates to the 
Bank, is incompetent, as the Bank is no longer a 
party interested in that appeal Nur MORAMMAD 4. 
AMJAD Hussain SHAH Lah. 959 


Competency— Suit by G agiinst H and 5 
for cancellation of mortgage deed executed by H 
in favour of B decreed as to G's half interest in 
land—In appeal by H making only G as party, 
suit dismissed—Appeal by. G making only H as 
respondent —Q subsequently seeking toadd 8 as 
respondent when appeal against him was time- 
barred— Appeal held incompetent. 

G sued H and S for the cancellation ofa deed, 
whereby H. had purported to mortgage toS a cer- 
tain piece of land, on the ground that the land 
belonged jointly to G and H. Tho Court granted the 
plaintiff-a decree cancelling the mortgage’ of G's 
one-half interest in theland. H appealed making 
G alone respondent and not joining S and the 
Appellate Court dismissed the suit. G appealed 
from the appellate decree and joined only H as 
respondent and subsequently sought to join S also 
as respondent but only after the appeal against 9 
was time-barred : 

Held, that theappeal was incompetent because the 
prayer of @ in the second appeal being the restora- 
tion of the trial Court’s decree, he could not succeed 
in the appeal unless S was made a party to it 
and since the appeal against S was barred by 
time, he could not afterwards be made a party to 
the appeal, Mauna THAN GYAUNG v, Maune THAN 

MO 








Rang. 1005 
Who can appeal, See Will— Construction 
j 753 
Arbitration. Ser Punjab Courts Act, 1918, s. 2) 
: 159 
Attachment, Ser Civil Procedure Code, 1908,° 
O. KAI, r. &4 - ` 748 





Attachment under s. 146, Criminal Procedure 
- Code (Act V of 1098), and that in execution of 

Civil Court's decree—Distinction. e 

A Magistrate acting under s. 144, Oriminal Pro- 
cedure Ccde, takes the property out of the posses- 
sion of the disputants and the subsequent posses- 
sion of the Receiver is in law treated as possession 
on behalf of the true owner and not of the party 
previously in possession without title. But an 
attachment in execution does not prevent the judg- 
ment-debtor and much legs a third party from con- 
tinuing to enjoy the pruperty ; there is accordingly 
no occasion for the application of the rules selat- 
ing to “ constructive possession." The same consi- 
deration furnishes the ground of distinction between 
cases relating to sis major and attachment in exe- 
cution. In the former case, the land hasex hypothesi 
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Attachment—coneld. 


become incapable of actual possession; and the 

doctrine of constructive possession can be invokedlll 
only by the true owner and not by a person who 

has to rely on adverse possession D..ARAPURAM 
JanopakaRa Ninar, Lro, v. K. Laxsamr NARAYANA 

CHETTIAR Mad. 999 F Be 
Attestation. 


Ser Transfer of Property Act, 1882, s. 3 924 
See Will 190m 
Award—Award distinguished from contract and” 


consent decree. 

An award isnot a contract. An award is differ- 
ent from a consent decree where the order of the 
Court is imposed upon the agreement of the par- 
ties. In an award the parties do not contract with 
the arbitrater. The parties agree to submit their 
dispute to arbitration ; thus far it is a contract, 
but that they do not agree to consent to the award 
is shown by their objections to it. But assuming 
even that the award is a contract between the 
parties to it, a stranger, cannot sue to enforce it. 
TABAO. AND KHIMANDAS v, ABDUR Razak Seay 

Sind 226 
—— —Enforcement of—Stranger cannot sue for 

benefit conferred upon him by it. , 

A stranger rendering services to an arbitrator 
as his legal adviser and indirectly to the parties, 


‘not being a party to the award itself and there 


being no privity of contract belween him and the 
parties to the award, cannot sue for an amount 
agieed to be paid tohim under the same, for, the 
principle of justice, equity and good conscience 
cannot be extended, to cover all cases where par- 
ties contract to confer benefit upon a stranger so 
as to enable him to sue upon the contract, Jus- 
tice, equity and good conscience mean nothing 
more, than the rulesof English Law so fer as they 
are applicable to Indian Society and circumstances 
in this country. But where it is clear that on the’ 
facts some measure of privity is established be~ 
tween the third person and the contract he may 
sue on it. TARACHAND KHMANDAS v. ABDUL Razak 
Sgan Sind 226 
Banker and customer-—Secretary of bank autho- 
rised to receive deposits accepting deposits at 
depositor's house and giving receipt diferent from 
counterfoil—Deposits ratified by bank —Secretary 
misappropriating one deposit — Bank held liable to- 
depositor. ; s 
Every act done by an agentin the course of his’ 
employment on behalf of his principal and within the. 
apparent scope of his authority binds the principal, 
unlessthe agent is in fact unsuthorizedto do that 
particolar act and tho person with whom he is dealing 
is aware that the agent in doing as he does is exceed- 
ing the authority given by the principal, i 
The secretary and treasurer of a Bank had authority 
to receive deposits. Heaccepted the deposits at the 
depositor’s house and gave him receipts different 
from the counterfoil. The bank ratified these deposits 
by paying interesyon them and re-paying the capital 
from time to time. One of the deposits was mis- 
appropriated by the secretary and the depositor sued 
the bank for the amount: ogee = 
Heid, that the case was an a fortiori one of an agent's 
apparent authority and also of express authority to 
act in the way in which he did. The Bank was, there- 
fore, liable and the fact that the secretary had no 
autho1ity to issue a receipt different from the counter- 
foil, was no answer to the claim of the depositor, 
De. L. MATHIAS AROHBISHOP oF MADRAS» v. KILAOHARI 
AGRICULTURAL CO-OPERATIVE BANK Mad. 434 
Trust funds--Application of trust funds 
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deposited with banker towards customer's debts, in 

breach of trust and for his benefiti— Knowledge or 

suspicion on banker's part—Banker, if liable. 

A banker is not entitled to apply what he knows 
to be trust funds indischarge or reduction of a debt 
ofa customer, If a banker does so, he can be 
compelled to make restitution of the moneys so 
applied. If the banker has the slightest knowledge 
or reasonable suspicion that the moneyis being 
applied in breach of a trust,and ifheis going to 
derive a benefit from the tranefer andintend and 
design that he should derive a bevefit from it, then 
the banker would not be entitledto honour the 
cheque drawn upon the trust amount without some 
further inquiry into the matter. If further inquiry 
revealed a breach of trust, the banker would be doing 
wrong if he honoured the cheque, and would render 
himself liable. NAGAPPA Cuzttiag v. O. RM O.M. 
8. P. FIRM Mad 673 
Benamidar. See Civil Procedure Code, 1903, 

0. XXII, r. 1 201 


Bengal Agricultural Debtors Act (VII of 1936), 
S. 2 (9)—Purchaser of equity of redempiion made 
party in mortgage suit — Mortgage decree passed 
against kim—Purchaser is a “debtor”. 

Where a purchaser of the equity of redemption is 
made a party to the mortgage suit and the usual 
mortgage decree is passed against him, he isa 
debtor within themeaning of Jaw. The fact that 
he cannot be made peisonally liable does not really 
affect his status. KAILASH OHANDRA BHAUMIO v, RAM 
Kanal CHAKRAVARTI Cal. 408 
ss, 8, 34—Passing of adjudication order 
—Court in which appeal from such order is 
pending if must stay hearing on notice under 





8. ; 

It is well-settled that while it is for the Debt 
Settlement Board to decide whether the applicant 
before it is a debtor, it is for the Court, to which the 
notice under s. 34, Bengal Agricultural Debtors Act 
is sent, to decide whether there is a proceeding 
pending before, it with regard tothe debt, assum- 


ing it to be a debt within the meaning of the 
Bengal Agricultural Debtors Act. 
An insolvency proceeding relates to a debt, 


The foundation ofan insolvency proceeding is fur- 
nished. by debt which may be one debt or a 
series of debts. But the position is somewhat 
different when the adjudication order has been 
made, Aiter the adjudication order has been pass- 
ed, there is no proceeding pending before the 
Qourt with regard to a debt which may form the 
subject of an application under s. x, Bengal 
Agricultural Debtors Act, andthe Court in which an 
appeal from adjudication is filed will not stay 
the hearing of appealin pursuance of the letter 
addressed by the Debt Settlement Board. SATISH 
OHANDRA KUNDU v. Naogaon Union Bank, Lro. 

Cal. 480 


— 8. 34—Notice under, received by Court— 

Jurisciction. of Civil Court to decide whether debtor 

is debtor within meaning of Act. 

Where a Cotrt receives a notice under s. 34, Bengal 
Agricultural Debtors Act, and no sale has taken 
plac@ and the debt still exists, sy that there is, in 
fact, a proceeding with regard to the debt which has 
been included in theapplication under s.8 or in the 
statement under sub-s. (1, of s. 13, asthe case may be, 
the Civil Oourt has no jurisdiction to decide the 
question * whether the debtor isa debtor within the 
meaning of the Agricultural Debtors Act. The 
Act has setup a special «tribunal for the deter- 
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e 
mination of tbe questicn whether the person is a 
debtor or not and that determination is final. It 
would be inconsistent with the provisionsof the Act 
to hold that the Civil Court is to go intoand deoide 
same question. SAILABALA Das Java v. NITYANANDA 
Sarkar Cal. 462 
——-— S, 34—Notice under s. 34 if applies to 
proceedings in High Court. 

It would be taking too narrow a view to 
say that the High Court is not a. Oivil Court 
when jt acts as a Court of Appeal under s. 16 
of the Letters Patent. A notice, therefore, under s. 34, 
Bengal Agricultural Act, would apply to a pro- 
ceeding in the High Court. Satish CHANDRA KUNDU 
v. Naoaaon Union BANK, Lo. Cal. 480 
—— S$. 34—Sale—Debt ceases toerist to extent 

of purchase price — Question of rateable distribu- 

tion pending after sale, if proceeding pending 
with regard to debt. 

Once a sale has taken place, the debt hus ceased 
to exist tothe extent of the purchase price and there- 
fore there is no proceeding pending with regard to 
the amount of the debt in the Civil Court and so at 
that stage notice under s. 34, Bengal Agricultural 
Debtors Act can have no effect. Between the sale 
and the confirmation thereof various kinds of pro- 
ceedings may take place, but those will not be 
treated as keeping the proceedings pending with 
regard to the debt which is mentioned in the notice. 
The operation of the Act cannot be extended by 
reason of other matters coming in after the sale such 
as applications for rateable distribution, for setting 
aside a sale, and soon JATINDRA MOHAN v. SURENDRA 
Mogan Roy Cal. 656 
-~-= 88. 34, 2 (9)—Notice under s. 34 — Civil 

Court, if can investigate whether applicant before 

Board was debtor or not, 

` eae ele 

The condition precedent for giving 
jurisdiction toissue a notice 
Agricultural Debtors Act, is 
the petition under s 8, 
Debtors’ Act, of a debt 
suit or proceeding is pending before a Civil or 
Revenue Couit. But it isnot open toe Civil Court 
on receiving a noticeunder s. 81, to investigate the 
question asto whether the applicant before the 
Board was a debtor ornct: This has to be decided 
by the Board under s. 20 of the Act and the decision 
can be revised by the appellate officer appvinted 
under s. 40 ofthe Act. Kamasa OHANDRA Buaumio 
v. RAM KANAI OHAKRAYARTI Cal. 408 
Bengal Estates Partition Act (V of 1897) ss, 

76,77, 78—Person in possession of land includ- 
ed in area allotted to him on partition — Whether 
prima facie entitled to claim rent either from 
occupants of land or from holders of intermediate 
tenuncy established between him and tenants—Onug 
of proving absence of common tenancy. 

A person in*possession of land which is included in 
the area allotted to him on partition under the Estates 
Partition Act is prima facie entitled to claim rent 
either from the occupant or fromthe bolders of any 
intermediate tenancy that has been established 
between him and the tenant., Unless it is shown that 
there was no common terfancy, the onus is on 
the pereon claiming to hold intermediate tenancy to 
show that there was no commontenancy. He must 
show that the land had been held by the lessors in 
severalty and that separate possession was given 
to the lessors by such formal agreement as is referred 
to in ss. 76, 77 and 78, Estates Partition Act. Where 
atenancyis joint it must be held that all the oo- 
sharers havea joint interest in every part of the 








the Board 
under s. 3t, Bengal 
the inclusion in 
Bengal Agricultural 
in respect of which a 
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tenancy until the contrary is shown. NIBARAN 
CHANDRA BANERJEE v. MoMINUDDIN HOWLADAR 
Cal. 449 

Bengal Land Registration Act (VII of 1876), 
88. 78, 81--Contract of lease—Lessee assigning 


lease—Notirze by aasignie to lessor and tender of, 


rent— Leesor's suit, for rent against assignee, if 

barred, where lessor is not registered. 

When the assignee from ths lesser, while taking 
the assignment gave notice to the lessor that he was 
henceforth bound by this contract by actually making 
a tender of rent: 

Held, that it couldnct be said that the relation- 
ship was not created between the lessor and the 
assignee, for the purposes of s. 8], Bengal Laad 
Registration Act, by a written contract to which each 
had become a party. Therefore, the fact that the 
lessor was not registered was no barto his suit for 
recovery of rent. DgoNANDAN PRASAD SING. v. GIR- 
DHAR PRASAD Pat. 863 
Bengal Land Revenue Assessment Regula- 
` tlon (tll of 1828), 8.13— Grant of waste land in 

Sunderbans to lutdar under Waste Lands Rules 

jor 9) years— State, whether becomes landlord as 

defined in Bengal Tenancy Act (VIII of 1685)— 

Terms of actual grant, whether can make State 

landlord—Potta conferring proprietary rights on 

grantee, his heirs and assigns—Right to engage 
with Government same as that of temporarily settled 
| estate—Grant included in Register A under Land 

Registration Act—Government demand termed as 

‘revenue’ — Relationship of landlord and tenant 

held, was not created between Government and 

grantee—Part of grant diluviated—Claim for 
abatement of revenue under s. 52, Bengal Tenancy 

Act VIII of 1°85), whether lies in Civil Court. 

The right of property in the Sunderbans claimed 
and declared to be vested in the State by s. 13, 
Bengal Land Revenue Assessment Pegulation (ITI 
of 1828) is not of the same category as the right 
of property vested in a private person which may 
jin a sense be regarded as a derivative right. The 
right of property so asserted in the State in the 
said sectionis the right of property in the Sovereign 
by reason of conquest. Such proprietary right in 
the Government was not of the same class as its 
property right in what are technically known as 
khas mahals, where its position is that of a pri- 
vate proprietor, By the forceofs. 13 of Regulation 
JIL of 1828 alone, the State does not therefore be- 
come a “landlord” as defined in the Bengal Ten- 
ancy Act, when it grants to a person a tract of 
the Sunderban forest. If the terms of the actual 
grant cr assignment make it a landlord, that is 
another matter, for the State can also grant leases 
of its property in such a capacity. 

In the year 1384 the Sunderbans Ocmmissioner 
acting on behalf of the Government granted to a 
lotdar a large block of waste land ungler the Waste 
Lands Rules of 1153. The terms of the potta con- 
ferred a “ proprietary right inthe grant" on the 
grantee, his heiss, executors and assigns, and the 
right to engage with Government on conditions 
applicable to owners of temporarily settled estate. 
The grant was to be sutveyed and measured be- 
tween the 2th and the 30th year, as to render 
accurate measurement possible; there was no pro- 
vision for .e-survey and re-measurement at any other 
period within the period of the grant which was 
to last for 99 years, but after the 99th year the 
grant was liable to be re surveyed and re-measured 
with a view to re-settlement at a new rate. The 
Government demand was described as revenue and 
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not es rent and made recoverable by the same 
process by which revenue could be recovered. The 
grant was included in Register A maintained 
under the Land Registration Act as tougi. The 
lotdar claimed abatement of the amount payable 
by him to the Government under his engagement, 
on acecunt of some portion of his grant being 
diluviated, under the provisions of s. 52, Bengal 
Tenancy Act: 

Held, that the grant was an ‘estate’ as defined 
in s. 3-4, Bengal Tenancy Act, and the plaintiff. 
was ite ‘proprietor’ as cefined in sub-c)]. llof that 
section The relationship between Government and 
the plaintiff not being that of landlord and tenant, 
the claim for abatement could not be sustained in 
Civil Court as what was payable by the plaintiff 
to the Government was revenue and not rent 

Held, also (obiter) that the Crown Grants Act 
applied to grants by Government of Sunderban. 
lands. The Orown had unfettered discretion to 
impose any condition, limitation, or restriction in 
its grants and the right, privileges and obliga- 
tions of the grantee would be regulated according 
to the terms of the grant, notwithstanding any 
provisions of any statutory or common law. The 
grant assuming to be a lease militated against the 
right conferred by s. 52 (2), Bengal Tenancy Act 
which section must consequently give way in view 
of the provisions of the Crown Grants Act. 
Sursa Kanta Roy Oxovupuuay v, SEORETARY aA ETH 

al.121 
Bengal Money-Lenders Act (VII of 1933), s. 4— 

Object and scope of — Applicability in case of 

usufructuary mortgage. 

Section 4, Bengal Money-Lenders Act, only 
applies to arrears of interest due at the time of 
institution of the suit. It has nothing to do with 
interest that has already been paid. ` 

The object of s. 4 is to prevent money-lenders_ 
from staying their hands in order that interest may 
accumulate to quite ludicrous proportions. In the 
case of a usufructuary mortgage where interest is 
automatically paid year by year out of the usufruct 
under the very terms of the agreement, whereby 
the mortgagees are toremain in possession uatil the 
principal debt is paid off, no such question can 
arise. AUNAR ALI v. JEBAR MuLLUK CHOWDHURY 

Cal. 230 
Bengal Suppression of Immoral Traffic Act 
(VI of 1933), s. 9—Intention under s. 9—Nature 


of. 

The intention specified in e. 9 need not be an in- 
tention that the girl should become an inmate of an 
existing brothel. Exxari Das v. Emperor Cal. 447 
S. 9—Trial by jury--Judge failing to point 

out that prosecution must prove that girl was taken 

to house for prostiturion but telling jury that 
offence would be committed even if house was not 
brothel—Held serious misdirection. 

Where in a trial under s. 9, Bengal Suppression of 
Immoral Traffic Act, the Judge entirely omitted to 
point out to the jury that the prosecution must prove 
thatthe girl was taken tothe house for the pur- 
pose of prostitution, but told the jury that the offence 
would be committed even if the house was not ali®ady 
a brothel within the definition of s. 3 of the Act: 

Held, that there was a serious misdirection. Exxary 
Das v. EMPEROR Cal. 447 
Bengal Tenancy Act (VIILOf 1885), ss. 26-E (1), 

153—S. 26-21), if applies to rent decree in 

respect of entire holding—Reason of exception 

< stated—Decree in respect of share of holding. 
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— Other landlord not made party—Provision must 
be compited with, 


The provision in sub-s, (1) of s. 2t-E, Bengal 
Tenancy Act, applies to the case of a decree fur 


Mmearrears of rent due iu respect of the entire holding, 


The reason behind the exception in the case of 
«such a decree appears to be thatthe decree-holder 
«of such a decree is the landlord himself and 
there is no necessity to serve notice upon him or 
to pay the landlord's fee when he himself is the 
auctiou-purchaser. But the position is different 
when the decree is in respect of-a share of a 
holding and the other co-sharer landlord has uot 
been made a party. ATUL Osanpra BHADURI v. 
Mourmr Mosan Cal. 751 

S. 26-G (6)—Order under s. 26-G (6) reject- 

ing or granting application under sub-a. (3)— 

Remedy agarnst order is by way of appeal. 

The language used in the concluding portion of 
sub-s. (6) of 8. 26-G, Bengal Tenancy Act, 1s sufficient- 
ly wide to provide that any order passed by the Vourt 
or the Revenu2 Officer with reference to the matters 
mentioned in that sub-section shall have the effect of 
a Vivil Uourt decree whether such order rejects or 
grants an application which has been filed under 
Bub-s, (a). ‘he remedy therefore, against the order is 
by way of an appeal. GapADHAR MANDAL V. GoBINDA 
Prosan Manna l Cat. 745 

8. 26-J—Recovery of balance of landlord's 

transfer-fee—A pplication, tf the only mode—kes 
“judicata—Question of res judicata arises even in 
consequence of antevedent summary proceedings 
~—Proceeaings unuer 3, 26-J, finuliy determine 
nature ana extent of tenure—Suit held barred by 
res „judicata, the nature of tenure huving been 
finally determined, 

Section z6-J, Bengal Tenancy Act, says no myre 

than that thelandlord shall beentitled to recover 
the balance of the landlord's transfer-fee. The 
Section does not indicate that recovery is to be by 
‘means of an applivation and not by means of a 
suit or by some other means, 
-~ The doctrine of res judicata can have applica- 
tion a8 a consequence of a decision in proceedings 
which are in themselves tinal in the sense thatthey 
sre conclusive between the parties, even if they 
are not susceptible of appeal, he provisions ur 
8. 1l, Cival Peuceaure Code, ure not exhaustive. 

In proceedings under a. 26-J, Bengal Tenancy Act, 
the natureof the tenancy does not arise as merely 
subsidiary to the main point in dispute besween 
the parties but arises directly and essentially, be- 
cause itis impossible for the Munsif to decide 
whether or nst there is due to the landiord plain- 
tiff the trausfer-fee, ualess and until he has 
first of all decided whether the tenaucy was a 
mourasht mukarart or whether it is an occupancy 
raiyatias claimed by the landlord: 

Heid, thatthe question of tne status of the ten- 
ancy was not merely incidental, auciliary or sub- 
sidiary; it wasa matter which was uurectly in 
Question between the parties and tinally decided in 
the proceediggs taken under s, Zv-J. The sub- 
sequent suit tor the determination of the nature 
of thy tenure was, theretore, barred. 

Held, also thatthe opservations of the Judges in 
the judgment in the revision application were in 
the nature of obiter dictum and did not confera 
Tight on the transferee to tile a suit. JÊBISANA 
UHANDRA MUKHERJEB v. MANIK LAL MUKHERJEE 
É SOT "S Cal. 69 

+= $8, 49-K, proviso (o), (II), 49-L—sonsnal 
v: gmecuting aimpie mortgage of his tenure, whether 
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bona fide contract—Mortgagee's rights include sale 

of property. 

According to s.58(b), Transfer of Property Act, 
the effect of a simple mortgage is that there is 
a promise bythe mortgagor that in the event of 
failing to pay, according to his contract the mort- 
gages would have a right t> cause the mortgaged 
property to be sold and the proceeds of sale applied 
to the payment of the mortgage debt. Where a Sonthal 
executes such a mortgage of his tenure or holding, 
it amounts to a bona fide contract within the mean- 
ing of s. 49-K, Proviso (b) (i), Bengal Tenancy Act. 
Mortgagee rights under such contract include the 


gale of the property in executionof the final mort- 


gage decree which he may obtain. ARDHA OHANDRA 
Sana v. NAMANI GAROANI Cal. 666 


—— — S. 49-L—Reasonable time must be granted 
totenant—Sale of tenure without granting such 
time—Sale is invalid. : 

The provision of s. 49-L, Bengal Tenancy Act, 
by which the Oourt executing the decree should 
allow the tenant a reasonable time within which to 
pay the amount due is mandatory. It was apro- 
vision enacted by the Legislature for the pro- 
tection of this particular class of persons, the 
Garos, and it is for the Court to give that reason- 
able time whether it is asked for by the tenant or 
not. What is reasonable time depends upon the 
circumstances of the case, two elements—but not the 
only elements—being the amount of the debt and 
the pecuniary circumstances of the debtor. Where 
the Court does not give the debtor reasonable time 
within which to pay the amount due, the order for 
sale is invalid. ARDHA CHANDRA SAHA v, NAMANI 
s;AROANI Cal. 666 
~ $, 52. Sge Bengal Land Revenue Assess- 
ment Regulation, 1828, 8. 13 121 


——— 5, 65—Landiord purchasing tenure in 
execution of money decree—Right to arrears of 
rent for period anterior to auction purchase, if 
extinguished. 

Per 5. K. Ghose, J.~The absence of notice in 
proclamation of sale that there were rents in 
arrears of the anterior period, does not always 
mean that the sale is not subject to the charge. 
kent is by operation of lauw the frst charge 
on a tenure and ordinarily the purchaser 
would take the tenure subject to that charge. 
Moreover, so far as the landlord auction-purchaser 
is concerned, he doesnot require any notice that 
arrears of rent are due. The matter is withia his 
special knowledge and so his omission to notify 
the arrears hus the olfeut of destroying his lien 
on the property. Although s. 65 has been enacted for 
the benefit of the landlord, he may lose the benetit 
by his own conduct, 

Consequently, where a landlurd purchases a 
tenure at a Sale held in execution of a money 
deciee, he purchases it charged with the rent whicn 
might be due atthe time, He cannot call upon the 
judgment-debtor to pay the arrears of rent for the 
periud anterior to auction-purchase. 

Per Patterson, J.— Arrears of rent do not automati- 
eally become a charge on ‘the holding in arrears 
as soon as they accrue, Such a charge can only 
be created by a rent decree and can only be 
enforced by the execution of suchadecree in the 
manner laiddown in the Bengal Tenancy Act. 

But in spite of the fact thatthere is no charge 
on the tenure on uccount of arrearsof rent at the 
time of the sale in execution of the landlord's 
money decree, those arrears oan nevertheless be held 
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to have been extinguished by reason of thefact that 
the landlord himself purchased the tenure at the 
execution sele. The landlord purchased thetenure 
with full knowledge that arrears of rent were due 
to him in respect thereof andhe must further be 
presumed to have known that by purchasing the 
tenure himself, he was destroying his own security 
by making it impossible for him to create and 
enforce acharge on the tenure on account of those 
arrearsby the only method open to him, viz, by 
obtaining a rent decree andexecuting it as such. 

MIDNAPORE ZEMINDARY Co, Lp, v. HARIPADA Roy 
Cal. 110 
$.65—Landlora’s remedy against tenant 

personally for debt due to- him, if remains. 

Section 65, Bengal Tenancy Act, gives to the 
Jandlord a special remedy by putting himin the 
position of a first mortgagee, but his other remedy 
against the tenant personally for the debt due to 
him remains, and he has the right to avail himself 
of either of these remedies, MIDNAPCRE ZAMINDARY 
Co., LTD., v. HARIPADA Roy Cal 110 


s. 65— Right giren by s. 65— Tenant ceasing 
to be tenant—Decree against him, whether decree 
jor rent. . 

The right given by s. 69 is dependent on the 
existence of the relationship of landlord and tenant 
atthe time when the remedy provided by law is 
sought to be enforced: Similarly, a decree obtained 
by a landlord against’ the tenants who had ceased 








to be tenants cannot be called a decree for 
rent. MIDNAPORE Zeminpary Co., Ltp.v, HARIPADA 
Roy Cal. 110 
ss. 65, 167-—-Sale of holding in execution 

of rent decree—Stranger purchaser has charge 


jor decretal amount agaist holder of morigage of 

part of holding executed before purchase G18 

rights are similar to those of purchaser of hold- 
ing in execution of decree prior to mortgage — 

Purchaser's failureto annul incumbrance under 

s. 167—Priority over holder of incumbrance, if 

lost. 

A purchaser (not being a landlord) ofa -holding 
in executicn of a decree for rent, has a charge 
for the amount of the decreefor rent as against 
the holder of a mortgage of the part of the holding 
executed before the purchase, and is entitled to the 
same rights as the- purchaser of a holding in exe- 
cution of a decree passed on a prior mo:tgage. 
lf a purchaser in execution of a ient decree fuils 
to annul an incumbrance under s, 167, Bengal 
Tenancy Act, the incumbrance will continue but 
he will not thereby lose his priority over the holder 
of the incumbrance. This priority is acquired bye 
him as a matter of law in consequence of the rent 
‘being a first charge on the holding and it should not 
be confused with the special privilege corferred on 
him by s. 167, Bengal Tenancy Act. MadavEv 
MAGABAJ V. JAGDEYV SINGA Pat.678F & 


ss, 86 (6), 167 —S, 86 (8), if applies to non- 
transferable holding—Non-transjeruble holding 
purchased by landlord in execution of rent 
- decree —Whether entitled to disregard encumbrance 





on it. i 
section 86, cl. 6, Bengal Tenancy Act, Uoes nub 
apply to a non-transferable holding. Though the 
section speaks in general terms of & holding, it 
has to be read withthe other provisions of ble 
Act. Occupancy holdings, in the ubsence of prvot 
of any custom to the contrary, are presumed ty be 
non-transferable, The mortgugee of a rayat cannot 

_ claim that the surrender ofthe mortgaged pro- 
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perty tothe landlord could not be valid unless i: 
was made with his consent, : 

Where a purchaser of a non-transferable holdin ge 
inexecution of a rent decree happens tobe 4 
landlord, he,in his capacity as a landlord, i» 
to disregard the encumbrances if not 
maie with his consent and may take possession obi 
the purchased holding and may successfully 
maintain it in opposition to the claims of the 


encumbrancer. RAMCJANDERJI p. Hem OpvanpRee» 
BINGAH Pat, 557» 
ss. 105,109, Proviso—Application for 


assessment of rent unders, 103 filed prior te 
amendment of s 109, withdrawn—Sutit for same 
purpose after amendment, if barred—Parties 
coming to Court on footing that Tenancy Act is to be 
applied — Court,if can treat euit asunder Trans- 
fer of Property Act. 

An application under s. 105, Bengal Tenancy Act, 
for assessment of fair and equitable rent was filed 
prior tothe amendment of s. 109 in 1928 but was 
subsequently withdrawn. A suit for assessment of 
fair and equitable rent was filed subsequent to the 
amendment under the amended section: 

Held, that the suit was not barred: , 

Held, also that the lower Appellate Uourt was not 
justified in treating the suit as one under the 
Trausfer of Property Act, for both parties came to 
Court on the footing thatthe Bengal Tenancy Act 
was the law to be applied. if the matter had been 
in dispute, evidence would have had to be gone into 
with a view to ascertaining whether tenancy had 
been created for agricultural purposes, and whether 
the tank on which the assessment of fair and equit- 
able rent was sought was let out for such purposes 
or for the purpose of rearing fish. No such question 
was, however, raised by either party and the shit 
ought to have to be treated as one under the Bengal 
Tenancy Act. Kameswar Sınama v. HRIDOY. Nati 





Sanoo Cal. 413 
> s. 109, Sze Bengal Tenancy Act, 1885, 
8. 105 413 


8,146-A, Ses Bengal Tenancy Act, 1885, 
s. 170 489 
—-~—— sS, 148-A (1)—Some usufructuary mort- 
gagees suing for rent alleging to be alone entitled 
to rent—Other mortgagees on deed mot parties to 
surt but produced as witnesses; describing them- 
selves as benamidars for plaintijfs—S. 148-A (1) 
held not violated, ‘ 
Oertain persons filed a suit for rent against the 
defendants onthe fouting that they were usufructuary 
mortgagees, The defendants stated that the suit 
was bad for defect of pa:ties, inasmuch as some of 
the other usufructuary mortgagees had not been 
made paitiesto the suit. They contended that all 
the landlords not having been made parties, the suit 
was bad as it did not comply with the provisions of 
s. 148-A (l), Bengal Tenancy Act. At the time of the 
hearing, the other usufructuary mortgagees appeared 
as Witnesses and disclaimed all interest in’ the 
mortgage. They stated thatthey were benamidars 
of the plaintiff and that they had no interest in the 
rent payable totha plaintifis. The plfintifis stated 
that they (plaintifis) alone were the mortgagees and 
that they alone were entitled to the rent: r 
Held, that the provisions of s. l48-A (1), Bengal 
Tenancy Act, had not been violated and that therefore 


“the plaintift mortgagees were entitled to a decree 


KIRTIBASH Mopak-v, RAKHAL Masui 
» Gal. 567 
———— 8. 153, 26-E (1) Appeal — Suit for -rent— 
Claim “for less than se, 5U—Lower Court deciding 


for rent. 


. 
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question relating to title or 
Decree, if appealable. 
here in a rent suit although a claim is less than 
‘8. 90, yet if the deciee of the lower Court has 
ecided a question relating to title of theland or 
> some interest in land as between parties having 
onflicting claims thereon, the question being with 
«gard to the lability to pay rent as between the 
o-sharer landlord defendants on the one hand, 
«nd the principle tenants defendants on the other, 
he decree is appealable and the fact that the 
«nauts have not appeared in the suit makes 
o difference, ATUL UHANDRA BdADURI v. MoOnINI 


interest in land— 





«MOHAN Cal.751 
s. 167. 

Sze Bengal Tenancy Act, 1885, s. 65 678 

Sez Bengal Tenancy Act, 1832, 8. 86 (6) 557 





—S. 167—Tenant of non-transferable holding 
mortgaging it to hird person—Sale of holding in 
execution of rent decree and purchase by landlord 
—Landiord if can ignore mortgage without 
formally annulling it, 


Obiter:—If the tenant ‘of a holding, not- 
«withstanding the fact that the holding is not 
third person, the 


ndlord of the holding is not bound to recoguize 
«he mortgage or admit tne mortgagee to be his tenant 
seven though the mortgagee may have obtained a 
ae on the basis of the mortgaze. In such a case if 


palen diora of mortgages it to a 


he holding 18 solu iu executiun of a rent decree and 

he laudiord himself purchases it, there is nothing 

o prevent him from ignoring the mortgage without 
formally annulling the encumbrance under s, 167, 
Bengal Tenancy Act. MAHADE) MAHARAJ v. JAGDEO 

INGA Pat.678 F B 
~——— $S. 170, 146-A—Decree for arrears of rent 

-against recorded enant of putni tenure—in 

execution, tenure attached and advertised jor guie, 

claim by tenure-holders under O, KAL, ri 58, 

Civil Procedure Uude (Act V of 1908), held barred 

unuer ga 170, 

A putni tenure had been sub-divided amongst a 
number of tenure-holders. The proprietors brought a 
suit forrent in respect ofthe entire tenure against 
the 1ecorded tenants, and obtained a decree ex parte, 
The said decree was,indue course, put into execution 
andthe putni tenure was attached and advertised 
forsale. Thereupon some of the tenure-holders filed a 
claim under O, XXi, r. 98, Civil Procedure Vode, 
stating that they hada 4-anua share in the attached 
pen mehal, that they had been paying rent to their 

audlord, aud as they had not been made parties to the 
Original suit, the decree passed in that suit was not a 
rent decree. These tenure-holders, however, had 
not applied in the guit for rent tor being made 
parties : 

- Held, that under s. 146-A, Bengal Tenancy Act, 
primu jacie the decree as it stood was valid against 
all the co-tenants including the present teaure-buluers 
and that since they had their remedy by way of suit, 
their claim under O, XX1, r. 38, was varred under 
s. liv, Bengal Tenancy Act. DEBENDRA Nata Das v. 
Bası Busan Das Cat. 489 
“7S. 174 (3)—Alleged transferees of judgment- 

debjprs not parties to rent suit or to subsequent 

proceedings in execution of decree—Whether have 
locus stanui to apply under s. 174 (3) to get sale 
set aside. 

"Where alleged transferees of judgment-debtur were 
not parties to the rent suit nor to the subsequent 
proceedings tåken inexecution of the decree against 
the judgment-debtor audthe decree proceeds upon 
the assumption that judgmeat-debsor's interest had 
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not been transferred before the date of the decree, 
the transferees have no locus standi to apply to 
have the execution sale set aside under s. 174 (3), 
Bengal Tenancy Act, because so far as these pro- 
ceedings are concerned, they are not affected either 
by the decree or by the subsequent rent sale held 
in execution of that decree although, if during the 
course of the execution proceedings, they are dis- 
possessed by the decree-holders, it would, be open 
to them to file an application under O. XXI, r. 100, 
Oivil Procedure Code. UARUBALA DEI 9. BAIKUNTHA 
Natu JANA Cal. 980 
—$, 174 (5)—Deposit of amount recoverable in 
execution of aecree, whether condition precedent or 
contemporaneous act in connection with admission 
of appeal. 

An ‘admission of an appeal’ must mean acceptance 
of the memorandum of appeal by the proper officer 
of the Oourt after its presentation with a view to 
securing its registration. Section 174 (3) of the 
Bengal Tenancy Act, contemplates that the amount 
recoverable in execution of the decree must be de- 
posited with the Appellate Oourt immediately after 
the presentation of the appeal to the Oourt in ques- 
tion and before ite registration. The deposit of the 
amount 1s, therefore, a cundition precedent or at any 
rate a contemporaneous act in connection with the 
admission of the appeal. An appeal therefore is in- 
competent where the deposit is not made before or 
on the date of its registration. SUDHIR OHANDBA 
Naa v. Nazir MAMUD ShEIK Cal. 118 


Berar Land Revenue Code, 1928, s. 112 (2)— 
Dismissal of sui; unaer—Appeal, if maintainable. 
The dismissal of a suit under s. 112 (2), Berar 

Land Revenue Code, amounts to a decree within 

the meaning of that term as defined in s. 2 (2), Oivil 

Procedure Code, and the plaintiff is, under s. 96. 

Civil Procedure Uode, entitled to file an appeal. 

BALIRAM v. UTTAMOHAND Nag 52 

—S.112 (2)—“ First hearing” in a. 112 (Q), 

meaning of—Granting of time means granting it 
after lapse of first hearing. 

Lhe words “ first hearing" of a suit in s, 112 (1) 
mean the hearing at which the pleadings of the 
parties are examined with a view to understand 
their contention and to frame issues, 

The granting of time by the Uourt contemplated 
in sub-s, (2) of s. 112 of the Berar Land Revenue 
Uode, must be interpreted inthe sense of granting 
time after the lapse of first hearing and not before 
it. BALIKAM v, Urramodanp Nag. 52 


Bihar and Orissa Municipal Act(Vi of 1922) 

+ S, 12—öuit regarding validity of proceedings of 
Municipal Commissioners, whether can be brought 
in the name of the Uhairman—Such mistake 
whether goes to the very root of action. 

By s. 12, Bihar and Orissa Municipal Act, the 
Commissioners? become a legal entity which legal 
entity is not represented by the Ohairman; although 
reference is made to the Unairman from time totime 
in the Act, he is a person who apart from such 
reference, is unknown to the law, is not a legai entity 
but is merely a person. Ifthe Uhairman is sued, the 
plaintifids entitled to relief only against him. la no 
sense of the word could he be held to be the represent- 
ative for the purpose of the proceedings of the Munici- 
pal Commissioners, and there is no justification on 
printiple or on authority or under ths Act itselfto 
entitle a party to seek his relief against the Gom- 
missioners by bringing an action against the Ohsir- 
man. itis nut merely a mistake of tulm but it goes to 
the yery root of the action, Kani PRASAD NINSA 
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CHAIRMAM BUXAR MUNICIPALITY v. PADRI Narain Sanu 
Pat. 457 
s. 115, tf relates to latrine taxes also. 

Section 115 relates not only to taxes on persons 
but also to latrine taxes: in other words, it is a 
“general provision” as stated at the head of s 113 
“relating to assessment’. Karr Prasap BINBA, 
OHAIRMAN, BUXAR MUNICIPALITY v. Bapri NARAIN 
Sanu Pat. 457 


-m $8, 117, 115, 12— Case of one Ward heard 
by committee directed to hear cascs of different 
Wards—Jurisdiction, if affected—Mere fact that 
objection was heard by commitiee of two Commis- 
sioners only, whether affects validity of assessment. 
All that the Bihar and Orissa Municipal Act pro- 

vides is that the objections should be heard by a 

committee consisting of not less than three Oom- 

missioners, Itmay be a domestic or internal arrange- 
ment of the Municipality in assigning cases of one 

Ward to one committee and another Ward to another 

committee. But, it is purely domestic and inno way 

affects the jurisdiction. There is nothing in the Act 
to prevent the Municipal Commissioners frum 
arranging their business in whatever way they desire 
go long as they comply with the provisions of the 

Act, and the factthat the objection regarding cases 

of one Ward were heard by the committee which was 

directed to hear cases regarding different Wards does 
not goto the rootof the jurisdiction. 

Section 117, Bihar and Orissa Municipal Act, is 
quite clear that the objection should be heard and 
determined by a committee consisting of not less 
than three Commissioners. The mere fact that the 
decision was by a majority and that the two mem- 
bers of the committee who heard the objection we:e 
unanimous in their decision makes no difference. 
But again it does not go to the root of the validity uf 
the assessmext but merely entitles the plaintiff toa 
declaration that the particular objection to the assess- 
mert which is objected to is invalid. KALI Prasap 
Sinus, CHAIRMAN BUXAR MUNIOIPALITY ~v BADRI 
Narain BAHU Pat. 457 


Bihar Money-lenders Act (IlI of 1938), s. 15— 

5.15 is roid, 

Section lā, Bihar Money-lenders Act, being re- 
pugnant to O., XX, r. 1], el. (2), Civil Procedure 
Vode, is under s. 107, Governme:.t of India Act void, 
MATHURA Prasan SINGH v. BHAN Kumar ©: AND 

Pat. 989 

Bihar Money-lenders (Regulation of Tran- 
saction) Act (Vil Of 1939)— Act does not 
profess. to exercise powers only belonging to 

Provincial Legislature under Provincial Legislative’ 

List—Aci, af can be challenged on ground of its 

being repugnant to existing Indian Law. 

Although the Bihar Money-lenders (Regulation 
of Transaction) Act (VII of 1939), puyporis to regu- 
late the transactions of money-lenders, it does not 
in terms profess to exercise powers only belonging to 
the Provincial Legislature under the Provincial 
Legislative List. In these circumstances, the new 
Act can only be challenged on the ground that it 
is repugnant to an existing Indian Law; but the 
reseryation of the Act for the consideratiowrof the 
Governor-General and His Excellency’s subsequent 
assent to it make such a challenge impossible, 
Burama Kant LALU RAMBHAJAN SINGH FC161 
-8.13—-Hights under s. 13, tf can be availed 

.of where prociamation of. sale is issued after 

May 3, 1939; : : i 

There is no substance in the contention that 
litigants oan only avail themselves of the rights 
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given by s.13 of the new Act (Bihar Act VII of 1939)am 
in eases where a proclamation of sale has not beer 
issued before May 3, 1939, the day on which thc 
Act came into force. On the natural construction 
of s. 13 of the Act, the judgment-debtor can, if he 
so desires, file an application even after May 3, 
1989, for an order under that section. Suyama 
Kant LAL v. RAMBHAJAN SINGH F C16p 
————-§. 13—S. 13 {old s. 16), whether repugnant 
to O XXI, r. öt as amended by Patna High Court, 

Per Sulaiman, J.—Although the new s. i4 may, 
to some extent, be dependent on the new s. 13, ag» 
the price can be entered in the sale proclamation 
only after it has been ascertained by the Court, 
s. 13 in itself is by no means inseparably connect- 
ed with s. 14, and can indeed stand alone by 
itself. The estimation of the price is one thing, 
and its entry in the proclamation of saleis quite 
another thing. The two are distinct and can be 
easily separated, asin their true import they are 
severable, As the former is easily separable and 
enacts different and distinct provisions and is nob 
in reality dependant on the latter, there is no reason 
why the former should not stand merely because 
the latter may be repugnant. Repugnancy shvuld 
not be extended to a section by implication if it 
does not in fact exist. There is no repugnancy 
between the new s. 13 (old s 19) und O. XXI, 1. 66 
as amended by the Patna High Court, Spyama Kant 
Lan v. Ramp AJAN SING. FC i61. 

ss. 13, 14—8s 13 li, wheher 

FeLrospective. 

Sections 13 and 14 of the Bihar Money lenders 
(Regulation of Transaction) Act (VIL of 1939), are 
retrospective in the sense that they apply to pro- 
ceedings pending at the time when the Act cume 
into torce, for they 1efer to applications made and 
decrees pussed “ before or after the commencement 
of this Act” Sayama Kant Lat v. KAMEHAJAN eae 
Bihar Tenancy Act (VIIlof 1934)— Suit for 

produce rent after Amending Act — Period of 

timitation. 

Suits for produce rent instituted after the Bihar: 
Tenancy Amending Act came into force are governed 
by one year's period of limitation. SIDHEaHWAR 
]‘hASAD SINGH v, RAMOaARITAx UHOUDHURI Pat. 454 
-———— S, 5 41), Sch. Ill, Art. 2 (b)—Usufructuary - 

mortgagor taking lease from mortgagee— Landlords - 

suit for arrears of rent —Provisions applicable. 

A transuction where a proprietor executes a. 
usulructuary mortgage and then takes a lease 
from his mortgagee, is to be regarded as essentially 
one transaction; by such a lease a ielationship 
of landlord and tenant is created between the parties . 
to the lease. A suit,therefore, by the lessor for 
arrears of rentis governed by the Bibar Tenancy 
Act. DEONANDAN PRASAD SINGH v. GIRDHAR PRASAD 

: » 4 . Pat, 863. 
———~ ss. 26-B, 26-N— Applicability—Whether 
apply to usufructuary mortgage, 

hections 20-43 and 26-N, Bihar Tenyncy Act, by 
their terms apply to transfers by sale, exchange, 
gifs or will, They do not apply to mortgages yand 
therefore do not protect the suahbharnadar, It 
may, however, be said that when a mortgage 15 
followed by a sale in execution of.a decree on 
the mortgage, the execution sale may be treated on 
the sume footing as a voluntuly sale and would, 
therefore, come within the purview “of b. 26-B. 
Assuming that this view is currect, it does not- 
hold good with regard to usufryctuary morte 


and 
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tagees, RAMOHANDERJI v. Hem OHANDRA Sinen 


Pat. 557 
—-——Sch. IfI, Art. 2 (bp. See Bihar Tenancy 
Act, 1934, 8. 5 (1) 863 


“jombay District Pollce Act (IV of 1890), 
s. 3 (1), Ses Criminal Procedure Oode, 1898, s. u 
513 

mombay Land Revenue Code (Act V of 1879), 
ss, 132, 133, Sch. H—Sanad offered, if not 
proper, holder is not liable to pay survey fee— 

Liability to pay penalty—Condition precedent to 

levy of survey fee—Government should prove it— 

Addition of unauthenticated correction slips, 

whether can correct defects in sanad—Sanad 
. should give boundaries and full dimensions of 

plot or building. 

The survey fee is payable by the holder of a 
«roperty in the city in which survey is introduced 
«aithin six months from the date of the public 
motice given by the Oollector, and if default is com- 
«fitted by such holder. that is to say, the survey- 
“eeg are not paid within six months from the 
Wate of the public notice. then the Oollector is 
muthorized to levy a pénalty not exceeding Re. 1 
tor each sanad. The payment of the survey-fees 
«nd the grant of a sanad are prima facie to be 
soncurrent conditions. On the payment by the 
10lder of the survey-fees, he is entitled to a proper 
«anad. If the sanad was not in the form of 
3ch. H annexed to the Bombay Land Revenue 
ode, he ig not liable to pay survey-fee, nor 
is he liable to any penalty unless a public notice is 
ziven as provided bye 132 of the Code. 

The burden to prive that the requirements of law 
were complied with is clearly on the Government. 
Kt is for them to prove that every condition prece- 
ment to the levy of the survey-fea and penalty was 
tully complied with. 

The addition of the correction slips which were 
10t authenticated would not cure the defect in the 
eanads, The sanads are valuable documents and 
svidence of title and it is atleast conceivable that 
some years hence a question as to the authenticity 
«f the correction slips may arise. There is no 
reason why the title of these people should be left in 
shis state. of obscurity. 

It isthe duty of Government, having regard to 
she form of Sch. H, Bombay Land Revenue Code, 
to issue sanadg describing not merely the plot or 
building in question, but also describing the prop- 
arty fully by its boundaries and its full dimensions, 
and it is difficult to see how Government can levy 
an extra charge of four annas without carrying out 
a duty which the law casts upon them. HARIPRASAD 
‘OunoruBial v, SEoRETARY OK STATE Bom. 987 


‘Bombay Primary Education Act (IV of 1923), 
ss 8, 4 (2), 8 (2:— Appeal — Power of 
appellate authority — Word ‘may’ in statutory 
rules, whether means. “shall"—Plaintiff, a teacher’ 
in school under control of District Board whose 
services were, transferred under s. 8, made to 
retire compulsorily but reinstated after some 
period—Half"of such period treated as leave with 

full ge andrest as with half pay — Buit by him to 

recover half pay -—Maintaimability against District 

Board. 

Where a teacher in the employ of a District Local 
Board is given a right to appeal with regard to his 
auspension, dismissal etc. and a statutory rale 
governing tuclr a case provides that in case the 
appellate authority order for the reinstatement 
euch a teacher it -may grant-bim: fall pay for -the 
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e 
period during which such teacher was under suspen- 
sion or dismissal. The word ‘may’ does not mean 
“shall" but merely confers upon such appellate autho- 
rity a discretion in the matter and such statutory 
discretion if exercised according to statutory rules, 
cannot beinterfered with. 

Plaintiff was a teacher in a school under the con- 
troland management of the District Local Board 
whose services were transferred under s, 8, Bombay 
Primary Education Act. He was made to retire com- 
pulsorily by the Board but was reinstated after 
sometime and the period of his enforced absence 
was treated as a leave with full pay for half the 
period and half pay for the rest. He sued the 
Board for the remaining half pay : 

Held, that under sub-a, 2 of 8.4, Bombay Primary 
Education Act, the rights and liabilities of the local 
authority with respect to transfers of teachers are not 
vested in or transferred to the School Board and the 
Legislature intended that so far as such teachers 
are concerned, rights as regards them, and liabilities 
towards them shall remain with the local authority 
and not with the School Board. The suit therefore 
lay against the District Board. Distrior Looat Boarp, 
SUKRUR V. NAVALRAI TOPANDAS Sind 669 
Bond—Oonstruction—Goods attached delivered ta 

custodian on Court order on his furnishing bond 

to produce them when required—Custodian binding 
himself to pay compensation on failure to dis- 
charge linbility—Gcods delivered to persons without 

Court's order under bona fide belief that those 

persons were entitled to goods— Liability of 

custodian to pay compensation under bond. 

Where the goods attached in exseution ara 
delivered to a custodian in pursnance of an order 
of the Court, for safe custody, on his executing bond 
undertaking to produce the goods in Oourt when 
required or to deliver them to judgment-debtor 
if gn ordered by the Sourt and the custodian 
binds himself ta pay compensation on hie failure 
to discharge the liability under the bond, he is liable 
to pay compensation if without the order of the 
Court, he delivers the goods toothers, even if he 
bona fide believed such others to be entitled to 
goods as their claim to the goods had been allowed 
in execution proceedings, GURMUKA RAI Granasyam- 
pas Frem v. E EF., Lawson Cal. 865 
Burma Laws Act (Xill of 1898), s. 13 (1)— 

Construction—Chinese Buddhist domiciled in 

Burma —Law applicable to him in matter of 

succession, whether Burmese Buddhist Law or 

Chinese Customary Law—Burmese Buddhist Law 

—Succession. : : 
eA Ohinaman who is a Buddhist comes within 
theterm “Buddhists” in el. (a)of subes. (1) ofe. 13, 
Burma Laws Act and cannot be excluded there- 
from either onthe ground that he is not a Burmese 
Buddhist or because the law which governs him 
in Ohina is ndét a specifically buddhist or even 
a religious law. The same is true of the word 
“Buddhist” in the Succession Act, 1855, and in 
the present Act of 1925. : 

-The law which is described in the statute ag 
“the Buddhist Law” is like the Hindu and Muham- 
madan Law intended to be applied by the Court as 
a law known to the Court, and administered by 
the Oourt of its own skill and competence. The 
Court cannot apply as Buddhist Law a law which 
is not Buddhist at all, merely because it is applied 
generally in China to Chinamen without any special 
exception for Buddhists. a > 
` A Chinese Buddhist domiciled in Burma is govern- 
ed;' in tho matter of succession, by Burmese 
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Buddhist Law unless it is shown that the law 
applicable is Chinese Customary Law. Tan MA Suwe 
Zin v. Koo Soo Cuone Pc993 


Burmese Buddhist Law —Adoption — Keittima 
form — Right of inheritance of child adopted in 
such form in estate of fatherof hig adoptive 

| father, where latter having acquired status of 
auratha son has died before death of former. 

A keittima adopted child succeeds not only to the 
estate of his adoptive parents but also to property 
left by the parents’ relatives. Au adoptive child is 
for all purposes on the footing of a natural born child 
except that the special rights of an auratha child do 
not and cannot appertein to him because those rights 
arise not only from relationship butfrom the special 
claims of the natural-born eldest child within the 
family of the parents by whom it has been begotten 
and conceived. Therefore a child adopted in the 
keittima form, according to Burmese Buddhist Law, 
can claim a share of the estate of the father of his 
adoptive father where the latter having acquired the 
status of awratha son has died before the death of 
the former but the keittima adopted child cannot 
become auratha of hia adoptive parent. His share 
is claimed by virtue not of personal representation 
of his adoptive father but of an independent 
right of inheritance given by Burmese Buddhist 
Customary Law. As an out of time grandchild, 
he shares equally with the younger brothers 
of his adoptive father, the latter being auratha 
according to the rules laiddown in the laws of 
Menco, Vol. 10, page 277; but he has no claim, by 
virtue ofhis adoptivefather having been an auratha 
child, to be considered as an auratha child himself, 
MAUNG Terr v, U Tua Braw Rang. 268 F B 
——— “Auratha” child, meaning of. 

The “auratha” or “orasa” child literally means 
“child of the body” and is used in Burmese 

| Buddhist Law as meaning also “eldest born 
child”. Mauna Tuer v, U Tua Braw Rang. 268 FB 


—Death of one parent leaving only one child 
— Surviving parent remarrying—Claim of child 
of first marriage to one-quarter share as orasa 
child receives fresh period of limitation beginning 
from remarriage—That child is entitled to one- 
half of estate brought to remarriage by its father. 
It is quite contrary to the ordinary notions 

current amongst the Burmese to hold that an orasa 

child, who does not claim his share on the death 
of his parent nevertheless must be regarded as 
having taken it, with the further consequence that 
he falls out of the family. By Burmese law, when 
after ‘the death of one parent the surviving paren? 
remarries, the only child ofthe first marriage is 
entitled to claim partition. The child’s claim toa 
one-quarter share as orasa child must be deemed 
to have received a fresh period of limitation 
beginning from the remarriage of it® father and it 
is entitled to one-half of the estate brought to the 
remarriage by its father. U Taux Ta v. Ma Oun Yin 
, , Rang. 403° 
Maintenance—Suit for by wife against hus- 

band who is living separately— Maintainadility. 
Under Buddhist Law there is a positive guty cast 
on the husband to maintain his wife or wives. 

Where by law, a person is underaduty towards 

another person, there is vested in that other a corres- 

ponding right to have that duty performed. Hence 

8 suit for maintenance by a Burmese Buddhist wife 

against her husband, who is living separately from 

her, is maintainable. Ma Saw Nwe v. U Auna Sox. 


Rang. 799- 
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Maintenance— Suit for maintenance by. 
wife—Claim for arrears, if can be sustained. 

In a suit by a Burmese Buddhist wife against her 
husband for maintenance, a claim for arrears oMi 
maintenance cannot be sustained. Ma Saw Mwe 
v. U Ause SoB Rang. 799m 

Succession. Sze Burma Laws Act, 1898, 

s. 13 (1) 993m 
C. P. Debt Concillation Act (If of 1933), 

ss, 4,16, 7-A—Debter must be agriculturist, 

earning livelihood mainly by agriculture— 

Application by person under s. 4—Applicant not» 

agriculturist— Board, if can hear him—Want of” 

jurisdiction, if can be waived by consent of partie» 

—Objection as to jurisdiction not raised before 

Board—If canbe raised and tried before Civil” 

Court—Power of Civil Court to enquire whether 

Board has jurisdiction 

To acquire the character of a debtor within 
the meaning of that term used inthe CO P. Debt 
Conciliation Act, it is not merely necessary that 
a person should have tenancy or proprietary land 
but also that it should bethe main source of his 
maintenance. ’ 

The only authority that is competent to decide 
whether a Special Tribunal has acted strictly 
within its limits of authority or not would he the 





_ Civil Court. i 


Ta deciding whether a Special Tribunal like the 
Debt Conciliation Board has power to deal with 
any particular application, one has to see whether 
its act was one which fell within the limits of 
its jurisdiction or was in the nature of a mere 
irregularity. If inherently it had no jurisdiction, 
no amount of consent or acquiescence on the part 
of any party to or in its jurisdiction would validate 
its decisions which are in their nature void ab initio. 
Of course ifthe Tribunal has jurisdiction but it 
has been exercised with material irregularity, the 
question is different. 

Oivil Court sitting in execution has power to 
enquire into the question whether the Board had 
jurisdictionto hear an application under s. 4, 
0. P. Debt Conciliation Act, by a person who was 
not an agriculturist. The Board in such a case 
has inherently no jurisdiction and the failure of 
the party to raise the plea of jurisdiction before 
the Board cannot deprive the Civil Court of its 
jurisdiction to try the issue which has been 
Taised. TIKARAM v. GANPAT SAHAI Nag. 81 
s. 7—S. 1-A, if has retrospective operation. 

Section 7-A inserted in the Debt Conciliation 
Act by Act XV of 1936 has no retrospective opera- 
tion TIKARAM v GANPAT SAWAL Nag. 81 

—ss.7-A, 16. Ses O. P. Debt Conciliation 

Act, 1933, s. 4 81 
c. P. Land Revenue Act (XVII of 1881), 

s. 65-A (7)—Scope and applicability — Protected 

thikadar, if can be ejected for mere non-payment 
` of thika jama. i : 

The landlord has, no common law right in India 
to eject a tenure-holder for non-payment of rent, 
His right to obtain ejectment depends in each case 
upon the terms of the agreement orflease. Where 
aright to eject the tenure-holder is not given by 
the agreement or lease, mere failure to pay the 
thika jama does not entitle the landlord to 
eject the thikadar. The form of the sub-s. 7 of 








s. 65-A, O. P. Land Revenue Act suggests ` 
that the Legislature intended to save existing 
rights rather than to create new Ones. The. 


sub-section also intended to give the protected 
thikadar protection not only against the sale of. 
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the property in execution but also against ejectment 
except where law allowed it. All that sub-s. (7) 
does is to save for the landlord any rights which 
he might have under the law for the time being 
in force, and, which is not inconsistent with the 
Act, to eject the thtkadar, on certain ground. The 
sub-section is designed to deal with protection 
in relation to liability to ejectment, and 
does so by leaving such Jiability unaffected 
only in cases where it arises under decrees 
of the kind specified and by implying that 
the protected thikadar will not be liable to eject- 
ment in any other case. Protection by limiting 
liability to ejectment to specified cases is easily 
intelligible, but not protection by extending it to 
cases where apart from the sub-section in question, 
it does not exist. The interpretation of the ex- 
pression ‘any law for the time being in force’ as 
some law relating to the procedure of eJectment may 
possibly be suggested by the words “passed in 
accordance with’ which precede it, but would mean 
ignoring the fact thata decree cannot be passed on 
mere procedure What the words of the sub-section 
require is a decree which is good under the 
general law and not inconsistent with this Act. 
The words ‘in execution of a decree for ejectment 
passed in accordance with law’ taken by themselves, 
cannot be restricted in their meaning. The words 
‘passed in accordance with law’ mean in accordance 
with the substantive or adjective law. But the 
words must be taken in conjunction with the other 
words in the sub-section: the words are “and not 
inconsistent with this Act." The Act, deals with 
substantive rights and does not deal with matters 
of procedure. It is therefore evident that the 
expression “in execution of a decree for eject- 
ment passed in accordance with any law for the 
time being in force’ refers to law other than 
that contained in the statute: in other words, 
sub-cls. (a) and (b) do not give substantive rights 
apart from the general law but are conditions to be 
applied in testing the question whether a decree, 
‘has been passed in accordance with the law Oonse- 
quently a landlord cannot eject a protected thikadar 
for mere non-payment of thika jama, 
Obiter—Holders of interests similar to that 
of a thtkadar, gaontia or farmer cannot be ejected 
solely on the ground of non-payment of rent. Lab 
SADANAND Sineu v. MADAN Moaan SAHU Gaonria 
Pat. 721 FB 


C. P, Land Revenue Act (il of 1917), s. 203— 
Abadi —Usufructuary mortgage cf— Position of 
mortgagee — Suit by landlord for possession— 
Limitation applicable — Limitation Act (IX of 
1908), Sch. I, Arts. 142, 144 120. 

Interest of a usufructuary mortgagee of an abadi 
site is undoubtedly a limited interest. But such 
a transfer is struck at by s. 203, C. P. Land Revenue 
Act and the mortgagee is, in relation to thie land, 
a mere trespasser. A suit, therefore by landlord 
for possession is governed by Art. 142 or Art. 144 
and not by Art. 120, Limitation Act. KUWARJI v. 
BAUBELAL 9 Nag. 527 


C.P. Tenancy Act Mi of 1898), s. 41—Mortgage 
of tenancy without notice to landlord — Validity 
—Fact that decree for sale was obtained in mort- 
gage suit to which landlord was not party, whether 
“affects position. 

On its true construction 6. 4117), O. P. Tenancy 
Act apperrs to require notice to be given before a 
transfer is made to enable the landlord to decide 
what. he will do, -If that . notice is, not given and 
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the transfer is completed, then it is made in contra- 
vention of the provisions and is voidable. It is 
made in contravention for it is made without notice 
given and the section requires that the transfer 
shall not’ be made until after a month from the 
“date of the notice; the landlord, if in possession, can 
treat the’alienation asa nullity as against him. If 
the mortgagee got possession, then of course, the 
landlord would have to take some active step to avoid, 
otherwisethe mortgagee would get title when the 
right to sue for possession was lost, The fact that a 
decree for sale was obtained in a mortgage suit to 
which the landlord wasnot a party cannot affect the 
landlord's position one way or the other. The fact 
that that decree was obtained against persons who 
appear to have had no interest also does not affect 


the matter. DARYAOSINGH V. COLONEL Kreis: NARAo 
Nag. 263 
——-—-— 88.46, 47, 48—Transfer by  o-cupancy 


tenan', in constrarention of s. 46 (3\—Whether 

void or voidable— Remedy of landlord—Transfer 

not avoided—Effect. 

A transfer by an occupancy tenant in contraven.« 
tion ofs 48 (2) of the C. P. Tenancy Act of 1898 
is not void but voidable by the landlord, and that 
too only in the manner proviced by ss. 47 and 48 
and not by a suit in the Civil Court. But where 
they are not avoided by a person who can do it 
under s. 47, it would be a perfectly good transfer, 
Where the tenant has voluntarily surrendered his 
holding to the landlord with the sole object of 
defeating his mortgagee, the surrender cannot affect 
the tenancy which must be deemed to continue to 
preserve the rights of the mertgagee. JABBARS AH 
v. KANGHAEDI LAL Nag. 239 


C. P. Tenancy Act (| of 1920),s. 6—Transfer by 
absolute occupancy tenant—Liability for either 
rent or damages for occupation between date of 
transfer and date on which it ts avoided. 

In case of transfer of absolute occupancy holding, 
the original tenant ceases to be a tenant from the 
date of transfer. He is not, therefore, liable for the 
rent after that date. Whether the transferee is a 
tenant or not between ths date of the transfer and 
the date on which it isavoided, he is liable either 
fur rent or for damages for use anl occupation, 
SHREE VitesL Buaawan MUNDIR oF PUSHKARRAJ v, 
NARAYANRAO Nag 617 
Calcutta Police Act (IV of 1866),s. 45—Onus to 

prove that house in which accused was founi was 

common gaming house is on prosecution. 

In the case under s. 45, Oalcutta Police Act, the 
,onus lies upon the prosecution to show that 
the house in which the accused was found was 
a common gaming house as defined in s. 3 of the 
Act. In order to satisfy the requirements of this 
section, it would be for the prosecution to show 
that instruments of gaming were kept or used in 
that house for the profit or gain of the person 
owning, occupying, using or keeping such house. 
Supure Kumare KOYO EMPEROR Cal, 986 


Cantonments (House Accommodation) Act 
(Vl of 1923) S.7—Reasonable rent—Criterion— 
Amendment of Act suggested. 

The best criterion for arriving ata reasonable figure 
of rent of a house is to find out the rent of bungalows 
in the locality. 

Tlfere skould be some provision in the Act that 
where a house has been taken over and the question 
of rent is contested by thelandlord,the amount fixed 
by the Officer Commanding should be paid to the land. 


- lord without prejudice to his right to fight in Court. 
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the question of the enhancement of the rate of 
rent. ATTAR SINGH SUJAN SINGH v. SECRETARY or STATE 

Pesh. 566 
Charge. Sre Transfer of Property Act, 1892, s 107 


635° 


Creation of — Requirements ~ Decree pro- 
viding payment by instalments and directing 
defendant not to alienate property till full 
satisfaction—-Decree held created charge. 

For the creation of a charge it is sufficient to 
indicate the property that is set apart as a security 
for the payment of the debt. The creditor has, 
in such a case, a right to look to the property for 
satisfaction of his debts but hs does not acquire any 
interest in the property as he would in the case of 
a mortgage. 

Wherea decree providesfor the payment of the 
decretal amount in certain instalments and further 
directs that the defondant should not alienate certain 
property belonging tohim till the satisfaction of 
the decree, the decree creates a charge on the 
defendant's property as the order amounts to an 
injunction or attachment. Ganaa Prasap wv. RATAN 
CHAND Nag. 102 
Charitable Endowment. Szz Trust 141 


Child Marriage Restraint Act (XIX of 1929), 
s. 5—Act does not affect validity of marriages 
after they have been performed. 

A distinction must be observed between the per- 
formance of the uct and the act itself. The Child 
Marriage Restraint Act aims at the restraintof the 
solemnization of child marrirges. It does notaffect 
the validity of the marriages after they have been 
performed. Ram Baran UpaDetya v. SITAL pie er 


Chota Nagpur Tenancy Act {VI of 1908), 
$s.182,181, 231— Decree passedby Deputy 
Commissioner—If can be legally transferred for 
execution to Civil Court—Transfer for execution 
to Civil Court—Limitation applicable to ex*cution 
is that provided by s. 181—A pplication for renewal 
of old execution is governed by s. 231, 

Section 182, Chota Nagpur Tenaney Act, and the 
notification regarding maintainability of an exe- 
cution case in a prescribed Court must be given 
a wider meaning. It is impossible to say that only 
a Rent Oourt or Deputy Oommissioner can hear 
proceedings under the Act, for, the Ast itself pro- 
vides instances to the contrary. The transfer of 
decrees of Deputy Commissioner to the Civil Court 
for execution is legal. When, however, an applica- 
tion for execution is transferre] to a Civil Court. it 
will not lose its character as a proceeding under 
the Act and will not be governed by the rules 
and statutes which regulate the procedure of the 
Oivil Court including the Oivil Proçedure Oode 
aud the Limitation Act. The limitation for an 
application to execute a decree would he that pro~ 
vided by s. 181 of the Ohota Nagpur Tenancy Act, 
even if the decree had been lawfully transferred 
to a Oivil Court for execution and an application 
to renew old execution would be governed by 
s. 231, LAL INDERJIT Nata Sar Deo v. Masarasa 
Pratar Upar Natu Sas Deo Pat. 821 

s, 213 Ses Chota Nagpur Tenancy Act, 

1908, s 258 446 








. Ser Chota Nagpur ‘Tenancy Atk, 
821 


-s$ 258, 213~Suit for rent by landlord 
against person not his tenant—Decree obtained and 





property sold in execution and purchased by third: 
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person—Suit by tenant for recovery of holding, whe- 

ther barred bys 258—Application by tenant under 

a. 213 to set aside sale, whetherbar to such suit 

— Purchaser, whether entitled to order for refund 

of purchase money on suit succeeding. 

Where a landlord brings an action for rent against 
a person whois not his tenant and obtains a decree 
and the holding is sold in execution and purchased 
by athird person who is innocent of the fraud 
alleged to have been practiced by the landlord,a 
suit by the tenant for recovery of the holding is not 
barred by s. 25°, Chota Nagpur Tenancy Act, as the 
tenant is merely claiming what undoubtedly belongs 
tohim Noris an application by the tenant under 
s. 213 to set aside the sale, a bar to the recovery of his 
holding, The purchaser of the holding isnot entitled 
to an order for refund of the purchase price paid by 
him and withdrawn by the landlord. Sam Onaraw 
QORAIN v». RAG TAB SANTAL Pat, 446 
City of Karachi Munictpal Act (XVI of 1933), 

83.16, 17—Tribunals constituted by and for 

purpose of new Act arespecial—Small Cause Judge 

passing orders under ss. 16 and 17 does not act as 

Court but as persona designata — Interference with 

auch orders under 8. 115, Civil Procedure Code 

(Act V of 1908). j 

Where new tribunals are constituted to determine 
new questions under new Acts, the tribunals so con- 
stituted by and for the purpose of those Acts, unless 
the contrary is expressly enacted or necessarily im- 
plied, are special tribunals and the Judges when they 
are named are named as persona designata and not 
as Court. When, therefore, the Judge ofthe Karachi 
Small Cause Court passes orders under ss. 16 and 17 
of the City of Karachi Municipal Act, he acts as a 
persona designata aud notas a Oourt, The Judicial 
Commissioner's Court has, therefore, no power to in- 
terfare with the orders under s 115, Civil Procedure 
Code ADAMKHAN v. TIKAMDAS WADHUMAL Sind 283 
—-—--— $, 17. Seg City of Karachi Municipal Act, 

1933, s 16 283 
Civil Procedure Code (Act V of 1908),s. 2 (17) 

(e) Public Oficer—Agent of Railway Company 

having power of arrest under s. 13', Railways 

Act (IX of 1890), whether public officer. 

To place or keep a parson in confinement, connotes 
something more than mere arrest Arrest connotes a 
check or stoppage of the activities ofa person, A 
person is arrested when he is subjected to such res- 
traint ag isnecessary to prevent his escape, and no 
more restraint. To place or keep a person in confine- 
ment connotes much more restraint than arrest, It 
connotes a person being surrounded with restraints 

ego that his movements on each side are very materially 
limited. Hence an Agent of a Railway Company 
possessing power of arrest under 8. 131, Railways Act, 
has no power to place or keep a person in confine- 
ment within the meaning of s. 2 (17) (e), Oivil Proce- 
dure Code andis not therefore a public officer. 
AGENT, Assam BENGAL RAILWAY Oo, LID, v. SURENDRA 
CHANDRA OHAKRA ARTY _ Cal, 870 
s. 2 (17) (hy. Sze Oivil Procedure Oode, 
1908, s. 80 h 514 
= S, 7—Small Cause Court, if can create 
charge on immovable property. 

The Small Cause Court has no power to decMre 
a charge on immovable property and, _therefore, 
where its decree seeks to create a charge, it must be 
regarded as void and inoperative. Ganga PRASAD ' 
p, RATAN any $ Nag. 102 i 
— 8. 11, 








Ses Res judicata oh we 
a 8, 87, 312, 329, 348, 944 
8.11, EKpl. 4—-Suié by person as ‘exclusive - 


ee 


Vol. 182] 
Civil Procedure Code—contd, 


owner against persons in wrongful possession dis- 

missed — Subsequent suit for accounta as co- 

sharer, whether barred by constructive res judi- 
cata. 

A person instituted a suit as exclusive ownor against 
persons in wrongful possession. This suit was dis- 
missed and he then brought another suit for accounts 
as a co-sharer: 

Held, that the two suits were brought in different 
capacities and the right to accounts was not in issue 
in the former suit and the rule of constructive res 
judicata embodied in Expl. 4 to s.11, Oivil Pro- 
cedure Code did not apply to the case. Vipya WANTI 
Kaur v. SHADEV (Suivpgv) SINGA Lah. 426 


—— $8, 11, 47,0. XXH, r. 5, 0. Il, r. 2— Order 
under 0, XXII, r. 5, if res judicata — Nature of 
order — Subsequent decision ın separate suit, whe- 
ther affects rights of parties in former suit. 

Itis true that a decision under O. XXII, r. 5, Civil 
Procedure Code is not res judicata, but for all that, 
the decision is fnalso far asthe suit in which it is 
made is concerned, not on the ground of res judicata, 
but because of s. 47, No subsequent decision in a 
separate suitcan be used to affect the rights of the 
parties sofar as questions relating to the “execution, 
discharge cr satisfaction” of the decree in connection 
with which the order was made is concerned. 
Matters in issue in the former suit cannot be re-agitat- 
ed, nor can questions which might snd ought to 
have been raised there be raisedin the second suit, 
nor will a separate suit lie on the same cause of 
action. The prohibitions contained in O. 11, r. 2 and 
8,47, andthe usual rules about res judicata, apply 
so far as those matters are conceraed All that is not 
res judicata isthe question whether or not the per- 
son joined as the legal representative really occupies 
that character. That question is not finally con- 
cluded by a decision under O. XXII, r. 5 except in 
so far as it concerns the suit in which the decision is 
made, SHALIGRAM v, D,,URPATI Nag.285 


——-— $, 20—Suit by lessor to recover rent — Lease 
silent as to place where rent is to be patd—Ques- 
tion as to where it ia payable is to be decided 
with reference to s. 49, . Contract Act «IX of 
1872)—Lease executed and registered at S m 
District T — Agreement to give lease entered into 
at M where lessor lived—Suit to recover rent insit- 
tuted by lessor at M—Circumstances showing that 
parties intended to make payment at M—Court at 
M held had jurisdiction to try suit. 

Whereas lease is silent asto the place where the 
rent is to be paid, the question as to where it is 
payable is to be decided with reference to 8. 49, 
Gontract Act, which provides that when no place is 
fixedin the contract for the performance of it, 16 18 
the duty of the promisur to apply to the promisee to 
appoint a reasonable place for the periurmance of 
the promise and to perform it at such place, if from 
the circoumetances in which the contract in question 
was entered into, it is reasonable to infer that the 
intention ofthe parties was that performance was to 
bein a certaingplace, that inference should be drawn 
whether the rule of the English Common Law which 
requires the debtor to seek the creditor applies or not 
to india, 

A certain lease was executed and registered at S in 
District T' although the agreement to take the lease 
was entered intoat Af where the lessor lived. The 
rent was payable in cash. A suit was instituted by 
the lessor at to recover the rent. The question 
arose 4s to whether the Court at M had jurisdiction 
totry the suit. The facts and the circumstances 
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showed that the intentionof the parties was that 
payment ofrent was to bemade at M and that if as a 
matter of fact the lessee had applied under s. 49, 
Contract Act, to the lessor to fix the place of payment 


.M would have been fixed as the place of pay- 


ment: , 
Held, that the Court at M had jurisdiction to enter- 
tain the suit. Sccrery For PROPAGATION CE GOSFEL Y. 
Sama Rao NAIDU Mad. 116 
— $.20—Suit on hand-note—Place of suing. 
The cause of action for a suit on a hand-note 
arises either st the place where the contract was 
made or at the place where the contract was to be 
performed. But where it is not urged on behalf of 
the defendant that he was tu re-pay the loan at any 
place other than the one where “the transaction 
was done," it may be taken that the money was 
to be repaid to the plaintiff where the transacticn 
took place. BRrRIJU Panny v. Ganev Autre Pat. 569 
—-—— & 20 (b)—Considerations for granting 
lease under s. 20(b)—Jurisdiction—X at Nagpur 
drawing hundis on Bombay firm in favour of Y 
of Nagpur—Afier successive negotiations Z of Rai- 
pur becoming holder of them—Hundis dt-honoured 
—Suit by Z against Y and other indorsers at Raipur 
—Whether triable by Raipur Court—Cauce of 
action, where arose. 

Leave under s. 20 (t), Civil Procedure Code, cannot 
be given arbitrarily and even when the defendants 
who reside outside jurisdiction do not appear, the 
Court’ is bound to consider their position before 
granting leave. This obligation is in no way 
lessened whenthey do appear aud object and 
especiully when, the objecting defendant seems to 
be the real person against whom the plaintiff wants 
to proceed, 

X drew two hundis at Nagpur on a firm of 
Bombay infavcur of Y of Nagpur. Y negotiated 
them in favour of another and after several successive 
negotiations they were negoliater ultimately in favur 
of Z of Raipur. These hundis were dishonoured 
and the drawee refused to accept them. Z then 
filed a suit at Raipur against Y and other indor- 
Bers : 

Held, thatthe only cause of action in which all 
the defendants were jointly liable was the cause 
of action on tke principal contract, that is to 
say, the contract in which the drawer was liable 
as the principal debtor. The rest were all liable 
as sureties and their liability being cv-extensive 
with that of the principal debtor, the cause of action 
against them when sued along with the principal 
debtor was the cause of action against the princi- 
That was the only cause of 
actionon which they were all jointly liable and, 
therefore, the only cause of action upon which 
they could all be proceeded against isone suit. 

Held, also that the cause of action on principal con- 
tract undcr which the drawer was liable as principal 
debtor arose exclusively at Nagpur and no part of it 
arose at Kaipur because the hundis were drawn at 
Nagpur and notice of dishonour under s. 35, 
Negotiable Instruments Act, had also to be given 
at Nagpur where the drawer had his place of 
business” or residence and also because compensa~ 
tion according to s 8l, Negotiable Instruments 
Act, was payable at Nagpur. The Court at 
Raipyr had, therefore, no jurisdiction to entertain 








the suit. Messrs, DALSUKH NATHMAL FIRM OF KAMPTER 

v. MOTILAL Nag. 842 

—— 83.21. Bes Execution 610 
— S$, 47. 

Sze Civil Procedure Code, 1908, s, 11 285 
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——— s. 47, 
Sze Civil Procedure Code, 1908, s. 144 66 
Sze Civil Procedure Code, 1908, O. XXI, r. 50 0) 


; 70 

See Civil Procedure Oode, 1908, O. KAI, r. 52, 
Proviso 860 

See Civil Procedure Còde, 1908, O. XXI, r. 66 (e) 5 

40 

— 8. 47—Legal representative—Whether per- 
son is legal representative of party to decree should 
be decided by executing Court and not in separate 
surt. 

The question whether a person is or is not a 
representative ofa party to a decree must be decided 
by the executing Oourt and not ina separate suit, 
and once decided, it becomes final (subject of course 
to revision, review or appeal when they lie) so far as 
matters relating to the “execution, discharge or satis- 
faction" of that decree is concerned, SHALIGRAM v. 
DHURPATI . Nag. 285 


— — 5. 47—Mortgage decree—Objection by 
legal representatire of judgment-debtor based on 
his own right, to sale or to delivery of possession, 
can be dealt with under s. 41. 

In the case of a money decree when the legal 
representative raises an objection to the sale of 
Property based on his own right, such objection 
can be dealt with properly, only under s8. 47, 
Uivil Procedure Code, and a separate suit is 
barred. The same procedure should be followed 
in tha case of a mortgage decree. No incon- 
venience results and no real difficulty arises by 
reason of the form of the decree because though 
it would bind the legal representative as such it 
does not bind the legal representative who is assert- 
ing his own distinctive right as apart from the 
right of the judgment-debtor whose legal repre- 
sentative heis. LLOYDS BANK, LTD. v. KRHMAT DIBI 

3 Lah. 697 

S. 47—Question whether property can be 
~ proceeded against, held should be decided under s. 47, 
Where the decree holder alleges that the property 

in possession of a party to the decree can be proceed- 

ed against in execution and the judgment-debtor, (for 

“that is the position which the person added as the 

legal representative occupies), states that it is not, 

that is precisely the type of question that must be 
settled under s. 47, and not by a separate suit. 

BHALIGRAM V. DHURPATI Nag. 285 


s.47—Suit heard and decree passed in 
favour of plaintiff ajter kis death — Decree, whe- 
ther nuility — Judgment-debtor knowing of 
piuintif’s death after sale inexecution but beforg 
ats confirmation — Whether can apply under 

s. 47 for setting aside sale on ground that decree 
_ was nullity—Executing Court, whether can see whe- 

ther decree was nullity. è 
. The executing Court cannot set aside a decree, 
but it is open to the executing Court to see whether 
the decree under execution was or was not null and 
void. 

Thequestion whether a decree is null and void on 
the ground of the death of a party can be raised in 
execution. e A 
. Where the plaintiff dies before the hearing and the 
decision of the suit anda decree is passed subse- 
quently in favour of the deceased plaintif, the ques- 
tion is one of jurisdiction, and therefore it 1s im- 
material that the decree was passed for an amount 
which was admitted by the defendant. Such a decree 
is a nullity and must be treated as such in the exo- 
gution proceedings. Where the judgment-debtor 
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only comes to koow of the death ofthe plaintiff, 
more than three years after the decree and more 
than a fortnight after the execution sale itself, but 
before its confirmation, he does not lose his right to 
object in execution that the sale should be set aside 
on the ground of the decree being a nullity. Ram 
KgELAWAN v. RAMUDAB Pat, 208 


——— 8, 60—Village granted by East India Com- 
pany to person as compensation to grantee and 
his heirs for loss sustained owing to resumption 
of emoluments attached to Police services —Grantee 
entitled only to rents and profits but prohibited 
from alienating village—Village held, could not 
be attached and sold in execution—Right to recetve 
bi and profits held could only be attached and 
80404, 

A village was granted to a person on behalf of 
the East India Company by a deed of grant, The 
object of the grant wasto make a permanent provi- 
sion for the grantee and hisheirs as compen- 
sation for the loss sustamed by resumption of 
the emoluments attached to the office which was 
carried out in consequence ofa policy enunciated 
by the then Government of abolishing all emolu- 
ments granted in support of the Police 
establishments, The grant provided that the 
grantee and his heirs were to appropriate the rents 
and profits for their own use. The grant also 
provided that the grantee was prohibited from 
alienating the village by grant, sale or otherwise 
but in default of legal heirs, the village should 
revert to the Hast India Company: 

Heid, (per Abdur Rahman and Venkataramana 
Rao, JJ.)\—That the grant was not absolute but 
conferred on the grantee a limited interest to 
enjoy the rents and profits of the village for his 
life and similar interest on his heirs who would 
succeed him. Making of such a limited grant 
wascompetent to the Orown and the prohibition 
as to alienation was valid. The grant being of 
limited interest, the village was not saleable 
property within the meaning of s. 60, Oivil Pro- 
cedure Uode. The only interest which was therefore 
available to the decree-holder was theright to 
enjoy rents and profits during the life of grantee 
and they were attachable and saleable in 
execution. In such a case, the proper order was to 
appoint a Receiver to manage the property, to collect 
the rents and profits to be paid to the decree- 
holder. 

Per Burn, J.—The village was attachable and 
saleable in execution of the decree in spite of the 
prohibition against alienation, SUNDARARAJULU 
NaAIDU v, B. PAPIAH NAIDU Mad, 587 


— 8. 60 (1) (h), as amended iInIXof 1937) 
—Interpretation—Cl. (h) of 8. 60 (1) protects 
salary of all persons in receipt thereof other 
than public officers and servanis_of railway com- 
pany or local authority. 

Clause (h) of sub-s, (1) of s. 60, Civil Procedure 
Code, should be interpreted with reference to the 
entire section and any interpretation, of cl. (h) of 
sub-s. (1) founded upon the language of that clause 
alone without reference to the entire section would be 
unsafe and unwarranted by all canons of interpreta- 
tion. 

On a consideration of the entire s. 60, Civil Pro- 
cedure Oode, as amended, there is no doubt that what 
the Legislature intended to protect from attachment 
in execution of a decree in the latter part Sf cl; (4) of 
sub-s. (1) to s. 60 was the salary of all persons in 
regeipt of salary other than public officers and, 
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«servants of a riilway company or local autho- 
arity. In re, HORMUSJI  AMSHKEDIJI Sind 185 
s.60(c,as amended bys. 35, Punjab 
Relief of Indebtedness Act VII of 1934)— 
Judgment debtor's house lent to and uccupizd by 
hia sons wha were independent proprietors and 
living apart held not exempt fron aitachment. 
Sons, who are independent proprietors, come under 
the word others” in s. 35, Panjab Relief of Indebted- 
ness Act, So wherethe houss of the judgment-debtor 
is not occupied by him but is lent to and occupied by 
his.sons who are independent proprietors and are 
living‘at a different place, the house is not exempt 
from attachment. SULTAN v. OFFICIAL REOBIVER 
Lah. 631 


s, 64— Property attached tn execution sub- 
ject to mortgagee righis oy mortgagee — Subsequent 
compromise whereby mortgagors ugree to transfer 
portion of mortgaged property to mortgagee wn 
neran of reducing mortgage charge—Legality 
of. 
Where an attachment in execution of a decree is 
made subject to the mortgagee rights of the mortgagee 
holding a mortgage on the pruperty, 2 subdsequent 
compromise whereby the mortgagors agree to transfer 

a portion of the mortgaged pruperty to the mortgagee 
in consideration of bis reducing the mortgage charge 
and releasing the rest of the property trom tbe 
mortgaga, is not illegal by reasun ufs. ùt, Uivil Pro- 
cedure Uode, more specially so when the mortgagee 
had alraady become entitied to pussessiun even prior 
to the attachment, KISHAN SINGH v. PRITAM SINGH 

i Lah. 353 
©- ee S, 66, O. XXIII, r. 1—Suit for relief warca 

_ can only be gwven on deciuration of titie against 

. Persons claiming title under purchase certified 

oy Court—Suit, of barred. 

‘Since a statutory provision bara the equitable 
jurisdiction of the Courts, s. 66, Uivil Procedure 
Uode must be construed strictly. 

Where the certified purchaser does not contest, no 
question of bar unders. 68 arises. 

* But where the suitis for relief, which can only 
be given on declaration of title as agaiust persons 
claiming title under a purchase certitied by the 
Court, Such persons being parties and contesting the 
Claims the suit is barred under s, t. Kuis.oxe 
Banwari y, AJIT Kumar NANDI Cul. 201 


~S., 80, O. Xil, r. 27 (1) (b)—Negiiyence of 
legal advisers—Lacuna in case — Addwional 
evidence, cannot fill itr—Nortive under s.o not 
given—L oint overiosked by legal adviser— Duty 
of Uours—Poms cannot be deemed to nave oeen 
waed, ; 

No additional evidence canbe admitted under 
O. XLi, r. as, cl. a) b) to permit the appellant 
‘to till alacuna in Lis casa, a lacuna wanen is 
undoubtedly duetotas negiigeave of his legul 
advisers wuo conducted tas trial im the Uvult 
below. 

Section YU, Civil Procedure Uode, applies to all 
forms of sui, wuatevershe renet suught. Tne 
BEChlun is express, explicit and mandabury and Ib 
admits of uu impiicatiuns or exceptiuus. Lue suit 
In which ‘sy. ov is uut complisd Witu, 19 uueus- 
tainable in iinne. 

„Helu, that uo inference that the pintas regards 
Notice must be deemed, tv lave beeu ‘waived, 
could not be drawa from tue More omiasion bu 
frams aa isous’ and bu pul imal application aKiug 
for an issue va the pois, ‘Unis negligence did gub 
Beem to ‘have peed unda ty tne Uuverulyut 
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Pleader appearing inthe trial Oourt but extended 
to the Subordinate Judge himself who neglected 
his plain duty in the matier. It was his duty to 
see that aplaint which did not satisfy the pro- 
visions of law was not allowed to proceed further 
so faras the Secretary of State was concerned. 
The suit: should have been dismissed by him on 
this ground alone in limine. SECRETARY OF STATE v. 
PuLLELA RANGASWAMI NAIDU Mad. 767 
ss. 80, 2 (17) (n)—Public servant—Liqui- 
dator appointed under s. 42, Co-operative Societies 
Act (Ii of 1912), by order of Registrar—W hether 
public servant —Notice under s. 40, if essential, 
Under cl. (k) of s. 2 (17), Oivil Procedure Oode, 
a ‘public officer’ includes every officer ın the service 
or pay cf the Government. Where the Liquidator is 
the manager of the Oo-operative Oentral Bank, and is 
paid a salary by that institution, and has beén 
appointed a Liquidator under s. 42 (1) of the Oo-operd- 
tive Societies Act (IL of 1912) by order of the Registrar 
of the Uo-operative Societies and has the powers 
mentioned in s, 42 (2) of that Act; and as Liquidator 
he js not paid any allowance, his duties being quast- 
judicial duties having authority to summon and 
enforce the attendance of witnesses and to compel 
the production of documents inthe same way as 
the Civil Court and he is appointed by Governmedt 
and performs public duties, he is an officer in the 
service of Government when acting as Liquidatdr 
and is, therefore, a “public officer" as defined in 
the Givil Procedure Code. No. suit can, thereford, 
be brought agaiast him without previous notice 
in respect of any act purporting to be done by him 
in his official capacity even if the relief claimed i 
‘merely a declaration or injunction, Liqurpatos OF 
ToN SOCIETY SANGAKuEDA KALA% Oo-opeeative BANK 9. 
AYODHYAPRASAD 3 ; Nag. 514 
S. 92—Suit by trustee against banker, to 
recover trust money misapplied—Whether fall 
under 8. 92. : ; 
A suit against a banker to.recover trust moneys 
which he has misapplied does not fall under, a. 92, 
Uivil Procedure Uode, and can be instituted without 
the sanction of the Advocate-General. P. L. N, K. 
M, NAGAPPA UaBITIAR v. O. R. M. O. M.B. P. Frm 
Mad. G73 
-———- §,96. SER Oivil Procedure Oode, 
0, XXI, r. 66 (2) . , ; 
———— §.100—Question whether stipulation in 
mortgage is clog adad api, can be raised for 
rst time in appeal. ‘ 
Ww here a gain of lawis raised for .the first 
time, upon the construction ofa document or upon 
*facts either admitted or proved beyond controversy, 
it is not only competent but expedient, in the 
interests of justice, to entertain the plea, so the 
question as to whethera stipulation in a mortgage 
deed amounts fo a clog or not can be raised for the 
firsttime in appeal as it is unnecessary to go into 
any question of fact. SUPPAN OHETTIAR V. RANGAN 
OHETTY _ Mad.287 
an 8.102- Suit t» recover price of trees 
alleged to huve been cut by defendant from plain: 
taff'a land and misappropriated—Case, whether falls 
under Chap. XVLi, Penal Code (Act XLV of 1860) 
—Jurisdectionof Small Cause Court totry such suit 
—oecanu appeal from such suit, whether competent, 
Where in a suit for the recovery of the price of 
nine trees said to have been cut from the land of tha 
plsintifi-leodlurd and misappropriated by defendants, 
tue case against the defeudant 1s one of wrongful or 
illegal custiag of trees which is not necessarily’ penal 
so us to bring him within the purview of Ohap, AVI 
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Penal Code, the jurisdiction of the Small Oause Court 
to try such a suit is not at all barred and a second 
appeal to the High Court in such a case is barred by 
8. 102, Civil Procedure Code if the value of the 
subject-matter of the suit does not exceed Rs. 500. 
MAHESHWARI PRASHAD BuacaT v. Manango .Roy 

. ; Pat. 708 
——— 8. 103,0. XLI, r. 25 — Scope of O. XLI, 

r. 23—First Appellate Court not determining r8sue 

—In second appeal issue remitted to triat Court 

for recording further evidence—Trial Court taking 

evidence and returning issue to High Court— High 

Court, if can determine issue under s. 103. 

Order. XLI, r. 25, Civil Procedure Code, refers 
primarily to first appeals though the rule so far as 
possible can be applied to second appeals. The rule 
as it stands allows reference only to the Court from 
whose decree the appeal is preferred, which, in the 
case- of second appeals, would be the lower Appellate 
QOourt. Therefore it does not follow in the caseof 
second appeals that a finding from a first Court is to 
be treated on the same footing as a finding from an 
Appellate Court. 

Where an issue had not been determined by the 
lower Appellate Court, and when the case came before 
the High Oourt, the evidence on record was found to 
be insufficient and the issue was therefore remitted on 
yemand to thetrial Court, andthe trial Court after 
recording such evidence and giving its finding on 
that issue, returned the case to the High Oourt: 

Held, that the issue could not be said to have been 
determined by the lower Appellate Court. The High 
Court, therefore, had jurisdiction to determine such 





jasue of fact unders, 103, Oivil Procedure Code, 
Batsmonan v. Ot ANDBABHAGABAI Nag. 12 
s, 104, 0O. XLI, r. 23—Remand in . appeal 


—— Appeal, if maintasnable. 

No appeal lies from an order of remand passed in 
an appeal submitted under s. 104, read with O XLHI, 
Oivil rrocedure Uode, Tara CHAND v. Firm MANKU 
Lat RAM CHAND Lah. 896 

— $8, 1C9, 110—No appeal on concurrent 
findings— Question of interest not being of suficient 
value to umount to Rs. 10,0UU—No ieave can be 
granted, 

‘The plaintiff, brought a suit for enforcementof a 
mortgage executed by defendant No. 1, against 
defendant No, 1 and defendant No. 2, The tral 
‘Oourt granted a decree on the mortgage. Defen- 
dant No. 2 appealed and the main question was whe- 
ther the mortgage was valid. In orst appeal the 
High Vourtheld thatthe mortgage was valid but the 
@mount of interest wus reduced in favour ofthe ap? 
pellant. The decree therefore was varied in favour 
of the appellant but the amount of variatiun was less 
than Ks: 10,0U0. Inthe proposed appeal to the Privy 
Qouncil is was desired to raise thg question of the 
validity of vhe mortgage, an issue ou which the 
findings of the two Courts were concurrent: 

Heid, that the issue on which there had been con- 
current findings could nor be raised in appeal, 
Moreover, the question of interest was not of sutticient 
value to umount to Ks, 10,000 and therefore leave to 
appeal on the question of interest alone could not be 
granted. Wigag ALI Kuan v., Nagain Das LALA 
KAHUMAL Ail. 307 


- 5. 109, cls. (a), (O), (C)-—-Order of remand 
by High Court keid though not deciding case 
fimaliy, yet point involved was of general wmport- 
ance within cl. (C). 

_In the Couit below, an objection had been taken 

to the jurisdiction of the Court to entertain the 
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-suit on the ground that the suit was barred by th 


provisions of the Sea Customs Act. The lowe 
Court tried this iesue as a preliminary issue an 
upholding the objection dismissed the suit. O; 
appeal by the plaintiff, the High Court held tha 
the Civil Court was not deprived of jurisdictio 
in the matter by the provisions of the Sea Oustom 
Act, and accordingly, directed the case to be trie 
on the merits The amount claimed in the suit wa 
more than Rs. 20,000 and the question of jurisdic 
tion decided by the High Court was a substantial ques 
tion of law and one of general importance : 

Held, that though the order of the High Ooun 
remanding the case was nota “ final order” withiz 
meaning of cls. (a) and (b) of s. 109, Oivil Proce 
dure Code, yet having regard to the general im. 
portance of the question the case was a fit one tr 
be certified under cl. (c). WRORETARY or STATE v 
Mask AND Co., BYM. Vepao.ara MUDALIAR Mad. 260 
S. 109 (a)(Cc)—Leave when can be giver 

under cl. ic) of s. 109. 

A case should be certified to be a fit one for appes. 
to His Majesty in Oouncil under el. (e) of s. 109 enly 
when it is uf considerable importance and the princi 
ple when tinally decided by their Lordships of the 
Privy Uounoil would be of benefit not only to the 
peopie who were directly involved in the litigation 
but to the public at large.. Where the question in- 
volved is not even a substantial question of law but 
a matter depending on the interpretation to be pu 
on the previous judgment of the High Oourt which is 
said to be a bar in res judicata, it ia not g» 
question of law affecting a large body of the 
public. Buaatya HARI SARAN Das v. HAR Kissen Dae 

Ouah 1007 
s, 109 (a)\c), O. ALI, r. 23—Order under 

0. XLI, r. 23 reversing decree which , diamisses 

suis upon preliminary point and remanding awit 

for trial —Leave to appeal to Privy Council, if cane 
be granted. 

An order vf an Appellate Court is not a final order 
within the meaning of s. 103 (a), Oivil Procedure 
Code, unless it finally disposes ofthe righte of the 
parties in relation to the whole suit and that -con- 
séquently an appeal to the Judicia: Uommittee does 
not lie from an order under O. XLI, r. 23 reversing 
a decree which dismisses a suit upon a preliminary 
point and remanding the suit furtrial, Busarya ` HARI 
Saran Das v, HAR Kishen Das Oudh 1007 

s, 109 (b)—High Court refusing to issue 
writ of vertiorari to Revenue Board against en- 
hancement of rent under Chap, XI, Madras 

Estares Lund Act (I of 1303)~Applicant, sf can 

apply for leave to appeal to Privy Council. __. 

in proceedings under Chap. X1, Madras Estates 
Lands Act, rent was enhanced. The High Oourt 
refused toissue a writ of certiorari to the Revenue 
Board : 

Heid, that the applicant could apply for leave to 
appeai to His Majesty in Uouncil because the decision 
ofthe High Ucurt wasin exercise of its original 
jurisdiction which meant original civil jurisdiction 
in contrast to original c:iminal jurisdfetion. Ryots oF 
Gara BANDAA SARIAPALLI AND RAMAOHANDRAPURAM Y. 
ZAMINDAK OF PARLIKIMIDI ` - Mad 784 

$, 110, cl. 2—Suit for partition of property 
worth more ihan Hs. i0,00U—Decree by High 

Court declaring that plaintiff was entitled “to 

share worth less tnan kid. 10,0U0—Leave to appeal 

to Privy Council, if can be given ta defendant 

—Case, +f falls under s. 110, el. z. . 

In order to satisfy the conditions ofs, 110, the 
suit must involve rights and claims. to property 
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—aich rights and claims are worth Rs. 10,000 or 
wards and not the rights affecting property the 
lue of which as a whole is Rs. 106,000 or 
awards, 
Where, therefore, a decree is passed by the 

maigh Court in a suit for partition of property 

«lued at more than Rs. 10,000, declaring the 

-waintifl to be entitled to a share worth less than 
3, 10,009 and the defendant wishes to prefer an 
«peal to the Privy Oouncil, the case does not 
ll under cl. 2 of s. 110, Civil Procedure Code, 
1 the value ofthe claim decreed is less than 

«g. 10,000 though the value of the whole property 
more than Rs. 10,000. Suxarra Gounpan v. PALANI 


OUNDAN Mad..913 
——— 8,115. Sze Oity of Karachee Municipal 
Act, 1933, s. 18 283 





8.115—Duty of Appellate Court—Poinis 
raised by appellant not dealt with by Appellate 
Court—Court not making any effort to understand 
or appreciale case—Interference in revision. 
It is the duty of the lower Appellate Court pro- 
arly to dispose of the appeal, and this necessarily 
«volves dealing with the points raised by the ap- 
sllant and looking into the record. so far as may 
<@ necessary after making an effort to understand 
«ad appreciate the appellant's case. The failure of 
elower Appellate Court in these respects means 
ither that there was no more than a colourable 
sercise of jurisdiction by it or that it acted with 
gieterial irregularity; and -in either event the High 
ourt has power to interfere in revision. MArEsS4- 
‘ARI PRASHAD BHAGAT v. MAHADRO Roy Pat. 708 
~—— §,115— Interference to avoid multiplicity 
07 litigation even in cases where other remedy is 
open. o 
‘The practice of the High Court not to interfere on 
əvision when other remedy is open by way of suit is 
otan inflexible rule, Even in such cases the Court 
‘ould interfere in order to avoid multiplicity of 
WKtigation and hardshipto the parties, BHAGWANTI 
. Sant BINGE Lah, 560 
= s. 115—Order madz by Judge bona fide, 
upon material on record that Advocate could not 
appear on behalf of party by reason of his being 
interested on behalf of opposite party in matters 


collateral to suit in question—Interference in 
revision. 





Where a Judge or Magistrate makes an order to . 


she effect that an Advocate could not with propriety 
appear by reason of the fact of his having been in- 
rested on behalf of the other side in matters 
“which were collateral to the suit in question and 
Where was upon the record proof of ample material 
Moefore him upon which he could make such an order 
«and there is no suggestion that whether he was right 
«r wrong, he did not do so bona fide, then it is nota 
«ase for the High Court to intervene in revision, 
Per Mosely, J.—The order is admittedly a ‘judg- 
ment’ as defined in s. 2 (9) of the Code, that is to 
say, a statement given by the Judge of the grounds 
of a decreeor order, and therefore the powers of the 
Oourt are restricted as laid down in s 85, Govern- 
ment of Burma® Act, andthe question cannot be 
agitated in addition as one of general superinten- 
‘denceever the Courts as provided in a. 85 (1) of that 
Act. TAJENDRA Oxanpra Daar v. TAJENDRA Lab 
Guosx Rang. 77S B 
—— =— SS., 115, 151, 0. XLVI, r. 1—Judge, if can 
set aside order passed by predecessor—Such order 
held without < jurisdiction~ Revision against such 
order, if maintainable—Such order, if interlo- 
cutory one. : ; . 
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e 
Order XLVIT, and s 151, Civil Procedure Oode 
are. to be construed strictly and are not intended 
to beured and are not to be used to allow one 
Judge to sit in appeal on orders of his predeces- 
sor exercising an equal jurisdiction with his 
own f 
Where a- Judge sets aside an order of his 
predecessor dismissing the suit ag against one 
of the defendants, the order is without jurisdic- 
tion, inaemuch as he usurps an appellate jurisdic- 
tion which he does not possess. Such an order 
although allegedto be one under s. 151, Civil 
Procedure Code, is in substance one reviewing 
the indgment of his predecessor. Although 
strictly no appeal against it is maintainable, 
yet the appeal can be treatad as revision ap- 
plication. The order is not an interlocutory order 
so asto bar arevision, inasmuch as if sets aside 
the order which is not an interlocutory order. 
Ordinarily, the High Oourt will not interfere 
in revision when a remedy will lie by way 
of appeal. Tt is indeed a beneficial principle, for 
otherwise, infinite would be the occasions and the 
variety of interlocutory orders on | which the 
jntervention of this Court would he invoked, But 
where one Judge sits in appeal on a judgment or 
decree of his predecessor, he usurpes an appellate 
jurisdiction he does not possess, and it isthe duty 
of the High Court not to permit the case to 
proceed upon 8 jurisdiction snatched, and which 
hes no basis or justification in law and it should 
set aside the order in revision as being one with- 
out jurisdiction. In the revisional — proceedings 
the Gourt can also set aside the original order 
when it is one deciding a case within the 
meaning of s. 115, Oivil Procedure (ode, and 
when the papers relating to the case are before 
jt and when it is esseutial in the interests of 
justice to do so. GHULAM Smau v. K.HANOHAND GOPAL- 
DAS Sind 154 
- ss, 144, 151, 47—Suit remanded—Mean- 
while in avplication for execution, defendant, 
depositing certain sum—Pisintiff withdrawing tt— 
On remand fresh decree passed for lesser amount, 
than that deposited — Defendant applying for 
refund of gurplus—Refund held could be granted 
—Right held aber a date of fresh decree— 
: d also applied. , ' aa 
Aa ageh in gak not strictly falling within. 
the terms of s. 144, Civil Procedure Oode, should be 
made upon the equitable principle underlying s. 144 
and in exercise of the inherent power of the Oourt to 
abuse of its process. ik 
acral by the defendant to the Judicial Com- 
missioner’s Court decree passed. against him was set 
aside and the suit was remitted to the lower Court 
for further trial on November 23, 1931. In the mean- 
time the plaintiff applied for execution of his decrea 
and the defenfant deposited a certain amounton 
July 24, 1930, which amount the plaintiff bye 
on July 28, 1930. After remand the Oourt passe 
a fresh decree on March 25, 1933, for an rue 
Iegser than what the defendant had deposited é i 
March 16, 1936, the defendant applied for refun b 
so much ef the amount which, according to him, the 
plaintiff had ay sake in excess of what was due to 
i e fresh decree ; 
Ma At de Court could grant refund upon the 
princfple of s. 144, under its inberent powers, though 
t4 did not in terms apply. | Dh f 
* Hed ales, that the defendant's application was i 
time. The right to claim refund accrued to him on 
when the fresh decree was passed after remand an 





xx ` 


Civil Procedure Code—conitd. i 
from the order of Appellate Court remanding the 
suit. . 

Held, further that £. 47, Civil Procedure Code, ap- 
plied to-the case. The defendant did pot claim a 
refund of the whole amount paid by him but only 
the surplusthat was left after satisfying the decree, 
That wasa matter which related to execution, dis- 
charge and satisfaction of the decree and arose 
between. the parties to the suit. W.R. PANDIT?, 
S. R. PANDIT Nag. 66 
s. 145. Seg Civil Procedure Oode, 1908, 
JO. XXI, r. 43 865 


=~ s. 145, O. XXI, r. 43, O. XXI-A (Cal) r. 3 

—Surety— Who is—S. 145, when applies, 

-A surety is one who takes upon himself, and 
guarantees the pèrformance of an obligation which 
rests primarily upon another. His obligation is 
an accessory one, 

‘Section 145, Civil Procedure Code, has no applica- 
tion unless the person sought to be proceeded 
against has taken upon himself the liability of 
another, it neednot be the liability of either the 
judgment-debtor or the decree-holder but it may 
be the liability of an officer of the Court charged 
with the conduct ofthe execution proceedings. It 
is, however, essential that he undertakes to die- 
charge anothers obligations. GuruukH RAI 
Gpanasyampas Y, MORONGIBAGAN TEA Estate 

Cal. 865 
s. 148—Application for setting aside sale 

: granted subject to applicant's depositing amount 

within certain time on failure, the application 
` to stand dismissed— Failure to comply with order 

—Court, if can extend time—S. 148, if applies. 

‘The Court directed that an application to set aside 
a sale unders 174, Bengal Tenancy Act, should be 
allowed, provided the applicant deposited in Court the 
amount recoverable from her in execution of the 
decree within seven days from the date of the order. 
In default the application was to stand rejected. The 
applicant failed to comply with the conditions 
mentioned in the order and subsequently she fileda 
petition asking for an extension of time to make the 
deposit : 

Held, that the order was a final order of the Court, 
and ina case such as this, s. 148, Civil Procedure 
Code, had no application. This being the case, the 
Goeurt acted without jurisdiction in aliowing s fur- 
ther extension of time for making the requisite deposit 
by his subsequent order. Grtrtsu Cnanpra Das v. 
ANNADAMONI Cal. 760 

s.148—Court, if has power under s. 148 to 

- extend time provided by 8.174 (5), Bengal Tenancy 

Act (VIII of 1885), for making deposit. 

- Section 148, Civil Procedure Code, only refers to 
a period fixed or granted by a Court for the doing 
of an act prescribed or allowed under the Code of 
Civil Procedure. ‘A Court therefor® has no power 
under s. 148, Oivil Procedure Code, to extend time 
provided under s 174 (5), Bengal Tenancy Act for 
making a deposit. Supnre Osanpra Naa v. NAZIR 
MAMUD SERIK Cal. 118 


——— $8.148,149—Court acting under ss. 148 
and 149—Presumption that it exercised’ real dis- 
cretzon. 

. When the Courts act under ss. 148 and 149, 

Civil Procedure Oode, it should be presumedunder 

the maxim omnia presumuntur rite esse acta, that 

there was a real exercise of discretion. GARAPATI 

VENKANNA v. MULLAPUDI ATOSUTABAMANNA Mad. 953 

OTS. 149. See Civil Procedure Code, 1908, 
0. VU, r, 11 i 953 
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———— s$. 151, 
Sze Civil Procedure Code, 1908, s. 115 
Sze Oivil Procedure Code, 1908, s. 144 
Ser Civil Procedure Code, 1908, O. XX, r. 13 


f 2 
Sge Civil Procedure Code, 1908, O. XXI, r. 92 ë 


6€ 


49m 
$.151—Scope of s. 151—Judge overriding 
provisions of Code and non-suiting plaintif 
purporting to act under s.151—Order cannot be 
allowed to stand, 

Section 151, Civil Procedure Code, was not intend- 
ed to permitthe Courtto ignore or override the 
provisions of the Civil Procedure Code, nor was 
it intendedto oust -the provisions of the law. 
It was intended merely to supplement the pro- 
visions of the Code and to provide a means ojia 
serving justice whenthe law provided none. It 
was not intended to override the plain and express 
enactment of the lew. 

Where the Judge ignored some of the most 
material provisions of the Civil Procedure Code, 
laid down by the Legislature for the prope» 
administration of civil justice: he ignored the 
provisions of 0, VI Civil Procedure Code, relating 
to pleadings and amendment of pleadings he 
ignored the provisions of O. VIII, r. 9, Oivi 
Proceudre Code, and the relevant provisions oj» 
Orders XIV and XV, relating to the trial of prelimi 
nary issuesthemselves to be raised from the plead- 
ings; he non-suits the plaintiff, all under the 
specious protection ofs 151, and his order was one 
which could not be allowed to stand. GuoLamm 
Suan v. KBANCHAND GOPALDAS Sind 154 
-$, 152. Ssg Civil Procedure Code, 1908, 
O. XLVII, rr. 4, 7,8 25% 
— O. 1, r. 1—Deposit by father, of conveyance 

of immovable property executed by third person in» 

favour of sons, to secure loan—Suit against father 

—Sons, whether necessary or proper parties, 

Where 9 father deposits 2conveyance of immova ble 
property executed by some one else in favour of his 
sons in order to secure a loan, such transaction 
is not binding on the sons either on the basis that he 
is the manager or of his being the head of the family 
and the sons being in a position to claim a paramount 
title to that of the father are not necessary or proper 
parties to the suit against the father. Bris Monane 
Rang. 564 
O. |, r. 3—Suit by trustee on behalf of trust 

—COo-trusteea not joined in spite of objection— 

After 17 years, application for joining them— 

Application held could not be allowed. 

On behalf of the trust property, the trustee filed a 
suit without joining his co-trustees either as plaintiff 
or as defendants Objection as to non-joinder was 
raised but the plaintiff remained adamant. After 
17 years during which time the suit was pending, he. 
made an application for the addition of co-trustees as 
defendants to the suit: i 

Held, that in view of the plaintiff's conduct during 
the last 17 years and the prejudice which may be 
caused to the defendants by taking agvay the advant- 
age gained by them on account of the plea of limita- 
tion the exercise of discretion, of joining jhe co- 
trustees as defendants would neither be judicious 
nor judicial, VEDAKANNU Napar vw. NAUGUNERI 
ANNADANA OWATRAM . _ Mad. 141 
O. I, r. 10—Person claiming interest in 
suit desiring to be made party—Powers of 

Court. ` 

.Although the powers of the Court under O. I, 
r..10, Civil Procedure Code, are wida enough toadd 
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suit or proceeding, merely because a 


„parties to a 
a sujt and 


lmperson claims to be interested in 
wants to be added as a party, the Court would 
mot ordinarily, without the c»nceurrence of the 
plaintif make him a party. VIRBSADRAPPA SHELVANT 
v, BHEKABAI HARUN SYED ARMED AROL Bom. 539 


——— 0. 1,r.10, O, KAI, rr. 10 (1), 11—Proper 
parties—Power of Court to add—One of several 
persons jointly interested, if can bring action in 
respect of joint property—Persons added under 
0. I, r. 10, discloiming any interest in sutt— 
Decree can be passed in favour of original 
plaintiff —Assignment pendente lite-- Assignee, if 
can recover. 

Order I, r. 10, O1vil Procedure Oode, gives the 
Court full power to amend the parties at any 
time. 

One or more of several persons jointly interested 
can bring an action in respect of joint property 
and if their right tosue is challenged, can amend 
by joining their co-contractors as plaintiffs if they 
will consent or as co-defendants if they will not. 

Once all the parties are before the Court, the Court 
can make the appropriate order and should give 
judgment in favour of all the persons interested. 
Whether they be joined as plaintiffs or defend- 
ents, 

No doubt it is true that parties who have 
assigned the whole of their interest pendente lite 
cannot ask for judgment in respect of an interest 
which is no longer theirs, but it does not follow 
that their assignees are thereby precluded from 
recovering. If it were so, no assignments of property 
during the course of a trial would be possible. 
Such a contention is, onthe face of it, improbable. 

Where all the partners transfer their interest in 
the immovable property of the firm in favour of 
one of them by an unregistered deed, and the 
remaining partner ‘alone brings a suit against a 
debtor of the fim, the suit as framed is not 
maintainable. But the Court can allow the amend- 
ment by making the retiring partners as parties 
to the suit, whether as  co-plaintiffs or co- 
defendants. Where after they are so added, they 
do not claim any interest inthe suit, the Oourt 
can pass decree in favour of the original plaintiff. 

But where in the above case, the retiring partners 
execute another deed of assignment, pendente lite, 
andthe deed is registered, the original plaintiff 
alone is entitled to sue. Mone@urpal v. COOVERJI 


UMERSEY P.C.1 
—~-— 0.11, r. 2. Sge Civil Procedura Code, 1808, 
s. 11 285 


———— O. VI, r. 17—Amendment, when should be 
allowed. 

No doubt the powers of the Court to permit 
amendments under O. VJ, r, 17, Civil Procedure 
Code, are very wide and should be freely exercised, 
but the exercise of this jurisdiction must not be 
resorted to where prejudice is likely to result to the 
other side which coull not be compensated in 
costs. Gopaypas METHARAM v. LOKAMAL CHELLARAM 

Sind 718 

O. VI, r. 17—-Suit against two defendants 
alleging them to be partners in business—Amend- 
ment sought on basis that defendant No. 1 is 
, carrying on business as guardianof defendant No 2 

—All facts and circumstances regarding debt men- 

tioned in plaint--Amendment, tf can be allowed. 

In the*interests óf justice even where a question 
of Hmitation might ariee, a Qourt can allow the 


amendment, 
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e 
A suit on 2 pro-note was filed against two defendants 
alleging that they were partners in the business and 
all the necessary facts and the circumstances under 
which the promissory note was executed and the debt 
was incurred were clearly set out in the plaint and 
the amendment sought was in consonance with the 
true view .of facts that defendant No. 1 carried on the 
trade in pursuance of" the direction under the will of 
the father of defendant No. 2, andthe Court allowed 
the amendment : 
Held, that the amendment was properly allowed. 
PERUMAL AYYAR v. RAMASUBRAMANIAN CHETTIAR 
Mad. 340 


— O. VII, r. 11, 88. 148, 149~Plaint in- 
sufficiently stamped presented on last day af limi- 
tation—Court, if bound to give time to make 
up deficiency—Court, when should refuse—Time 
for payment fixed- Plaintiff, if can claim ex- 
tention us of right. 

Where a plaint is written upon paper insufficiently 
stamped, the Court is bound to give the plaintiff 
time to make up the deficit; only when he fails 
to comply with the order, the Court can reject the 
plaint; that the plaint is presented on the last day 
of the period of limitation makes no difference, that 
isthe effect of O. VII, r. 11, Civil Procedure Code, 
Again, whether the payment of insufficient fee 
was by design or due to inadvertence, the Court 
is bound by the mandatory terms of it to 
give effect to this provision. The Court's 
action in giving the plaintiff time originally can- 
not be questioned. But once the time is fixed, 
it isno longer open to the plaintiff to demand 
as a matter of right that the time should be 
extended. The power to grant extension vests in 
the Gourt either under 8. 148 or s, 149, Oivil 
Procedure Oode. Under either of those sections, 
the question is one of the Court's discretion and 
not the plaintifi'e right. Section 149, expressly 
provides for a defective document being retrospec- 
tively validated It is obvious that the Court must 
exercise its discretion not capriciously, but judicially 
and reasonably. GARAPATI VENKANNA v. MULLAPUDI 
ATOHUTARAMANNA Mad. 953 


—— — 0.1X,r.9—Usurpation of possesssion and 
consequent dispossession of owner, if continuing 
trespass~Suit alleging forcible and illegal posses- 
sion of defendant and praying for ejectment 
under Q. IX, r. 9—Suit dismissed—Subsequent suit 
alleging forcible and wrongful possession and 

raying for possession, tf barred. — 

ispossession is a trespass and in one sense a 
continuance of possession thereafter is a continuance 
of the original wrong, but that is notthe meaning 
of s. 23, Limitation Act. The Limitation Act must 
be read as a whole and due regard paid to its 
different provisions. It must clearly be construed 
in such marmer that there is no conflict between 

s. 23 and Arts. 142 and 144. Complete usurpation 

of possession and occupation and consequent dis- 

possession of the owner of the land, isa wrong, which 
is complete from the moment of the dispossession. 

Itis nota continuing trespass of the character 

contemplated by s. 23. Where therefore a suit 

alleging thet the defendant had taken possession 
of certain land and tank, forcibly and illegally, 

that the defendants possession constituted a 

trespass and praying that the defendant be ejected, 

is dismissed, a subsequent suit alleging forcible 
and wrcngful possession end praying for possession 
of the same land is barred, the cause of action 
being the same and not a continuing one 
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J. H. 8. EVANGELIOAL GERMAN Mission v. RAMBSAHAIGIR 
Nag. 613 
O. XX, r. 13, O. XXXIX, rr.1,2, s. 151— 

Administration suit- “uit by one creditor— 

Decree, if for benefit of all creditors- Prelimi- 

nary decree—Oreditor, if entitled to’ order 

against another decree-holder attaching praperty 
of deceased, staying all proceedings taken bu him 

» Order, nature of—Hecourse to s. 151, if 

necessary, 

. Though an administration suit is filed only by 
one creditor, the administration decree passed in the 
suit is in favour of all the creditors of the deceas- 
ed and as all of them are included in the decrea 
it would be inequitable to treat one creditor as if 
he was in a better position than another under the 
decree unless that creditor is a holder of a vested 
interest in the property. - 

A creditor abtaining a, preliminary decree in an 
administration suit under O, XX, r., 13, is entitled 
to an order from the Court passing the decree 
against a decree-holder attaching property of the 
deceased judgment-debtor, staying all proceedings 
taken by him and directing him to come in and prove 
his claim inthe administrative suit. The attach- 
ment does not create any jnterestin, or charge upon, 
the properties in favour of the attaching creditor 
as against other creditors Where a preliminary 
deciee has been made in an administration suit, 8 
creditor who has obtained attachment on the judg- 
ment-debtor'’s property prior to the decree is not 
entitled to priority over other creditors. All the 
creditors stand on the same footing. The mere fact 
that the attachment is in respect of a money debt 
and has been made by the Registrar, Co-operative 
Societies in consequence of an award under the 
Co-operative Societies Act, makes 1 difference, as 
such an attachment of a money debt by a Registrar 
does not stand on any superior footing than an 
attuchment of a debt under the Civil Procedure 
Qode. This does not make the attachment by the 
Registrar create a charge in favour of the attach- 
ing creditor on the debt attached and he cannot lay 
any special claim to it. The Court which passes 
the decree in the administration suit should be in 
a position to pass appropriate ordersto prevent the 
execution of his decree by any particular creditor, 
so that the Court may administer the entire estate 
for the benefit of all the creditors alike—all of whom 
after the preliminary decree should be considered as 
having become parties to thesuit The orders that 
the Court will pass will be in the form of orders 
staying the further execution of his decree by the 
attaching decree-holder or orders in the nature of 
injunctions restraining him from executing it It 
is not, strictly speaking, correct to call them in- 
junction orders in the strict sense as used in the 
Oivil Procedure Code and then to argue that they 
do not fall under O. XXXIX, rr, 1 and 2, Civil 
Procedure Uode, and that the Court has ‘ho jurisdic- 
tion to pass such orders under any other provision 
of the Code. The orders are consequential orders 
passed by the Court which decreed the administra- 
tion suit and such orders have to be passed to give 
full efect to the decree in the suit. Whether 
these orders are couched as orders staying execation 
of the decree or restraining the decree-holder from 
executing the decree, they should be treated simply 
as orders passed inthe suit to give effect to the 
decree and not as injunction orders falling undér 
any special provision of the Code. Such orders may 
be applied for, by persons such as the decree-holder 
in the suit, the Receiver appointed in the suit, an- 
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other creditor who has obtained another decree 
against the estate of the deceased, the underlying 
object of all these applications being to administer 
the estate of the deceased equally amongst all the 
creditors, the entire estate vesting in the Court after 
the decree. The applicants asking for such orders 


“need only invoke the decree in their aid and ask 


the Gourt to pass orders in the suit appropriate to 
the occasion without any reference to s 151, Civil 
Procedure Code. 

Nature of administrative suit 
Nriosorson Town BANK, Ltp., TANJORE v. N. L. 
VARADARAJULU NAIDU Mad. 254 
-———— O. XXI, r 16— Assignment vf decree, form 

of—Writing in question held amounted to assign- 

ment. 

There is no provisionin law prescribing a parti- 
cular form for an assignment of a decree Rule 16 
of O. XXI, Civil Procedure Oode, itself merely requires 
awritten assingment and it doas not specify the 
form which it should take. In view ofthe provisions 
of that rule and its object, some written authority 
proceeding from the transferor of the decree is 
sufficient for the Court totake action on the applica- 
tion ofthe transferee. 

The sons of the plaintiff had obtained a decree 
against a stranger. The plaintiff instituted a suit 
against the sons for a declaration of his title to the 
decree. Both the parties arrived at a compromise and- 
put ina joint application stating that the sons had 
no objection to surrender all their rights in the 
decree in favour of their father and that the arrange- 
ment should be confirmed by the Court by passing 
a decree, declaring father's title toall moneys recover- 
able under the decree obtained by the sons : 7 

Held, that the writing amounted to an assignment of 
the decrce obtained by the sons. Q. N. Asunpr v. 
VIRAPPA ANDANEPPA MANYI Bom, 779 
—~——~ O. XXI, r. 16--Persons directly interested 

in service of notice waiving their rights, acknow- 

ledging validity of assignment and raising no 
objection to execution—Non-service of notice, whe- 

ther renders sale nullity. 4 

The notices to which reference is made in r. 16, 
O. XXI, Civil Procedure Ooda, are merely for the 
benefit of the transferors and the judgment-debtora 
and it was apparently the intention of the Legisla-. 
ture to ensure that execution proceedings should 
not be continued unless the transferors and the 
judgment-debtors had had a suitable opportunity of 
coming forward to contest the validity of the 
assignment if they wished to do so, If, however, the 
persons directly interested waive their right, 
acknowledge the validity of the assignment and 


pointed out, 


-faise no objection asfar asthe execution proceed- 


ings are concerned, non-compliance with the techni- 
cal requirements of O. KAT, r. 16, would not render 
the sale anullity, which had been held in the course 
of execution proceedings in which notices under 
O. XXI, r. 16, had not been served. CBARUBALA Dar 
v. BAIKUNTHA Natu JANA Cal, 980 
———_ O. XX1,r.16 — Transfer by operation of 
law —Decree deelaring title to another decree 
previously passed —Whether transfer gf - previous 
decree by operation of law. 
_ The transfers “by operation of law" are obviougly 
intended to be confined to testamentary and intestate 
succession, forfeiture, insolvency and the like. 
Therefore it is not» possible to regard a decree, . 
declaring the title of a party to a decree passed 
previously, as sufficient to effect a transfer by opera 
tion of law of the right to execute the decree within 
the meaning of r. 16 of O, XXI, Civil Procedure Code 


had 
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and a person who is entitled to get an assignment of 
adecree already obtuined or the monies recoverable 
thereund: r is nota transferee by operation of law. 
G. N. ASUNDI y. VIRAPPA ANDANEPPA MANSI 
. Bom. 779 - 
— O. XXI, r. 43, O. XXI-A, (Cal), nr 3, 
"S 145—Aittachment under O. XXI, r. 43— Attach- 
ing officer using discret:on under O. XXI-A, r. 3 
and leaving goods with custòdian—Obiigation of 
custodian is accessory—If, however, after attach- 
ment Court directs attaching officer to deliver goods 
to particular custodian upon his furnishing 
bond, liability of custodian 1s not accessory und 
he is not surety within meaning of a. 145. 
Attachment of movables has to be made under 
O. XXI, r. 48, Oivil Procedure Code, The goods 
have to be actually seized by the officer ot the 
Court to whom the writ has been given. As soon 
ashe seizes the goods, the attachment is complete, 
and at once an obligation on that oflicer is imposed 
by law. This obligation means that he must keep 
it safe and produce it inVourt for being made 
available for sale, When the attaching officer exercises 
his discretion under r.3of O. XXI-A and leaves 
the property in the custodyof u custodian, the 
latter undertakes to perform the duty ii. e, to 
produce the attached goods in Oourt)which the 
law had cast upon the Uourt's officer who had 
attached the goods The obligation of the custodian 
is accordingly in such a casenot an original but 
- an accessory one. But where the attaching officer 
in leaving the goods in the custody of another 
person does not exercise his discretion but acts 
upon an order of the Court directing the goods 
to be delivered to such a person on his furnishing 
security and the goods are delivered in pursuance 
of such an order, the normal liability of the attch- 
ing officerto keep safe the attachea goods and to 
- produce them in Court is discharged and the res- 
ponsibility is transferred from his shoulders to 
that ofa custodian and the custudian’s liability 
under the bond cannot accordingly be regarded as 
an accessory one. Jn such circumstances the cus- 
todian is nota surety ands, 143, Civil Procedure 
Code has, therefore, no application. GURMUKH KAI 
Guanasyam Das v. E. F. Lawson Cal, 865 


O. XXI, r. 50 (2), (3), S. 47—Appeal from 
order under O. XX1, 7. 90t2) und (3)—Court- 
fee payable is ad valorem under Art. 1, Sch. I 
and not fixed fee under Art, 11, Sch, 14, Court Hees 
Act VII of 1570), 

' The words “or otherwise” in O. XXI, r, 50 (3), 

Oivil Procedure Code, are clearly wide enough 10” 

include the court-fee payable, Hence an order under 

O. XXI, r. 50 (4) and (3, granting leave to execute 

a decree against any person onthe ground that 

he isa partner, is not an order within the 

Provisions of s. 4/, though an order in execution 

of the decree against the firm, an appeal, there- 

fore, from such an order falis under Art. 1, Sch. 

1, Court Fees Act and not under cl. bof Bombay 

GovernmenteNotification No. o8U issued under s.3a, 

Court Fees Act and the court-fee payable on such 

appeal is un ad valorem fee and not tixed fee 

under Art. 11 of Sch. 11 to the Court Fees 

Act, Szooman KaBMOHAND v. Lannrpal Sind 470F B 


* — O. XXI, r. 50 (25, (3),8. 47—Application 
under Ù. XXI, r. čO), whether application in 
execufion* of decree, 

An application fur leave to execute a decree 
agaist a partner under 0, AKI, r. vw 27, Oivil 

Procedure Code, is ap application in execution of 
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a decree within the meaning of Art. 182, Limita- 
tion Act. NEOOMAL KAEMOHAND V. LAHNIBAI | 

Sind 470 F B 
————— 0. XXI, r. 50 (2) (3),8. 47—Order under 

0. XXI; r. 50 (2) and s. 4i—Difference between., 

A point of difference between an order under 
O. XXI, r. 50,2) and an order under s. 47 is that 
an order under s. 47 may be passed by the 
Court executing the decree whereas an order under 
O. XXI, r. 50 (2) may be passed only by the 
Court which passed the decree. rooma Karme 
CHAND V. LAHNIBAI Sind 470 F B 

O. XXI, r. 52, Proviso—Proviso whether 
bars regular suit. 

The proviso to O, XXI, r. 52, Civil Procedure Code, 
simply lays down that iE there is any dispute on the 
question of title or property arising betweeu the 
aecree-bolder and any other person, not being a 
judgment-debtor, claiming to be interestéd in the 
property attached by virtue of any assignment, 
attachment or otherwise, that dispute is to be 
determined by the Court in whose custody the money 
is, That Proviso dues not bar a regular suit. Any 
detisionin sucha proceeding between the decree- 
holder andthe third person would not be a decision 
under s 47,and therefore a regular suit would not be 
barred. Kangi VALJI v. KALIDAS THAKURSAY . 

Cal. 860 

O, XXI, r. 54,0. XXXVIII, r. 7—Asttach- 

ment of wmmovable property before judgment, how 
effected. 

There cannot be valid or effective attachment of 
immovable property unless the requirements of 
O. KAI, r. 24, Oivil trocedure Uode, are satistied. 
Although Form 5 Appendix F, Uivil rrocedure Uode 
is the formin which the order under O, XXXVHI, 
r, vis to be served, yet the actual attachment where 
the property is immvyvable, is tu be effected in the 
manner provided in O. XXI, r. 54 for which the 
proper form is prescribed in Appendix Hi, Form 24. 
An attachment before judgment, of immovable pro- 
perty, although issued inthe form prescribed in 
Appeadix F, orm 4 is not an effective atiachment 
within the meaning of O. XXL, r.54. Sap.u PRASAD 
Sada v. SATNARAIN DAH Put. 748 
O. XXI, r. 54, 0. XXXVIII, r, 7—Property 

not mentioned in writ of attuchment—W nether 

under attachment. 

The question wnether a particular property has 
been attached has to be determined with reference 
to the writ oi attachment. Where the property .1¢ 
mentioued in the application for attuchment before 
judgment and the order for attachment is made in 
terms of that application but the writ served by 
the Vivil Court peon does Rut mention whe property 
ay ali, the property cannot be said to be under &ttacu- 
ment, and the judgment-debtor is not prohinited 
from transfefring it, SADU PRASAD Au V, SAINARAIN 
baa Pat. 748 

O. XXI, rr. 58, 63—Conclusiveness of order 
dismissing ciutm petition can be avaried of oniy 
by purchasers in sule heid in pursuance of utiach- 
ment—Dismissal of ciam petistun—Lecree surisfied 

Otherwise than by sale-Ulusmant not Jiny surt 

wunin one year of dismissat of cium pctsion— 

Whether estopped from reiying on has possession 

prior to aismesaal of claim. 

“Lhe conclusiveness of the order dismissing a 
claim petition can be availed of only by persuns 
puichasing in a sale held in pursuance of the 
attachment in connection with which the claim was 
preferred, Even 1f it could be assumed that tne 
adjudication would be final as between the parcus 
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e 
lar deeree-hokder and the claimant or at least in 
proceedings subsequently taken to enforce that par- 
ticular decree, the finality of the claim order 
cannot be invoked even by the particular decree- 
holder who was a party to the claim order and in 
respect of the very decree which was sthen under. 
execution, unless he was proceeding to bring the 
properties to sale in pursuanceof that very attach- 
ment, Where, therefore, the decree is satasfied other- 
wise than by execution sale, the imposing cf 
penalty on the claimant for not filing a suit within 
one year of. the dismissal of his claim is not 
justilied and he is not estopped from relying on his 


` possession prior to dismissal of his claim. Daara- 


PURAM JANOPAKARA NIDHI, Lrp. v. K, LAKSHMINA- 
RAYANA CHEITIAB . Mad. 99988 
- O. XXI, rr. 58,63—Order dismissing claim, 
whether can in every case be interpreted as involv- 
ing adjudication that claimant was not tn posses- 
sion. 





Every order dismissing a- claim petition cannot ` 


be interpreted as involving an adjudicution that the 


-claimant -was not in possession. DHARAPURAM 
‘JANopAKARA Nupur, Lro. v, K. LAKsSsMINARAYANA 
OHETTIAR Mad. 999 8S B 





— O. XXI, r, 63—Period of limitation of 12 
years expiring between date of altacament and 
date of institution of suiti—Declar ation of decree- 
holder's right to artach, when should be made. 
lt may in a sense Le right to state that the 

principal question for determination in a suit 

under O. XXI, r. 63, Uivil Procedure Uode, is whe- 


‘ther or not the order on the claim petition was 


' Gourt to make a declaration, in 


‘the suit under O. XXI, r. 63 is in form 


right, and in that sense, the Cuurt is in such a 
suit called upon to deal withthe riglis of parties 
as they stoud on the date of the attachment. Po 
an 
in substance a declaratory suit ‘and it will be 
‘an unreasonable exercise of discretion by the 
such a case, of 
the decree-holder’s right to attach, if the 
period of limitation of lz years had expired be- 
tween the date of the attachment and the date of 


the institution of tbe suit unless the property had 


-already been sold in time. The suit is often but a 


step to enable the decree-holder to bring the prop- 
erty to sale; if by reason of the extinction of the 
jutigment-debtor’s title before the sale, there would 
be nothing to be sold, a declaration in the decree- 
holder's- favour in the suit under O. XXI, r- 64, 
will not only be futile, but sometimes evea be mis- 
chievous, as it may mislead an unwary purchaser 
into thinking that he was buying a subsisting in- 
terest. DsARAPURAM JANOPAKAR NIDol, LTD. v. 
K, LaKsHMINARAYANA Ü, ETIIAR dud. 999 $ B 


O. XXI, r. 63—Suit under, to set aside 
claim order — Kights of parties ason date of 
attachment.or on aate of order ar@to be tuken 

o consideration. 

Ina suit under O. XXI, r. 63, to act aside the claim 
order, it is clear that the rights of the parties on the 
date of the attachment or onthe date of the order are 
the rights which have to be tuken into consideration. 
Consequently, if on these dates plaintiff's adverse 
possession is not complete, he cannot succeed and it is 
immaterial that by the date on which the suit under 
O. XXI, r. 63 is filed, his adverse possession is Cvm- 
plete. VARTRULU V, T'URANGA Rao Mad. 258 
p "0. XXI, rr. 63, 54, O. XXXVII, r. 7— 
Onus to prove that trunsaction was not real trans- 
fer, ties on decree-holder. } 

Where the property is sold by the jadgment-debtor 
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to another person, the mere fact that he was seriously 
embarrassed “ut that time by pressing creditors and 
had motive for disposing of the property to persons 
out of their reach, does not preveut the burden ‘of 
proof from still lying on the decree-holder to show 
that the transaction of sale was not a real transfer. 
SADHU Prasap Sau V. SATNABAIN SAH . Pat. 748 
O. KAI, rr. 63, 58—Dismissal of. claim 
petition on ground that claimant was not in 
poasession—Esen in such case omission by claimant 
to file suit within ane year does not debar him 
from relying upon proof of prior possession. 

An order dismissing a claim petition cannot be 
presumed to have been passed only under O, XXL, 
r. 60, Civil Procedure Code, 7. e, on the footing 
that the property was in the possession of the 
judgment-debtor or in the possession of some other 
person in trust for him or as his tenant, because, 
such argument ignores the Proviso to xr. 58, cl. (4) 
empowering the Court to dismiss the application 
Without investigation. Even in cases in which the 
Court may investigate the claim, the dismissal of 
the claim need nut necessarily be on the ground 
that the judgment-debtor is in possession. If the 
Uourt found that the claimant was not in posses- 
sion, it must equally dismiss the petition. In such 
a case it might as well be that a third party and 
not the judgment-debtor was in possession. The 
principie of constructive adjudication must be 
applied with great caution to these summary orders 
in execution, and there is no justification for read- 
ing into a claim order anything more than is con- 
tained in it, or is at least necessarily implied „ia it, 

Even in cases in which 8 claim petition is dis- 
missed on a Hnding that the claimant was not in 
possession, it cannut be held that in the absence 
of a suit by him within one year of the order, he 
must be finally debarred from relying upon proof of 
prior possession when the ultimate. purchaser sues 
for possession, The omission to tile a suit ques- 
tioning the finding as to possession. will only justify 
that finding being treated as prima facie evidence 
‘of the absence of possession in the subsequent suit 
of the purchaser for possession, The omission to 
file a purposeless suit cannot deprive the claimant 
of the benefit of his prior possession if he isable 
to prove it conclusively. DHARAPURAM  dJANOPAKARA 
Nıpa1, LTD, v. K, LAKSAMINARAYANA OUETTIAR 

Mad, 999 SB 

——— O. XXI, r. 66—Order under, whether adjudi- 

cation within meaning of 8. 47—Whether appeal- 
able as decree, : 

Obster.—An order under O. KAT, r.66, Civil Pro- 
cedure Uode,-is not judicial order but merely an 
administrative one, ‘he order is not a judicial 
adjudication of any question arising between the 
parties to the execution, but merely the issuing of 
directions as to the mode of proclamation of sale. 
The approximate estimation of the value of the 
property can never be regarded as a determing- 
tion of any question arising between the decree- 
holder and the judgmeat-debtor within the meañ- 
ing of s. 47, Oivit Procedure Code, and such um 
order is notappealable as decree. Sufamakant LAL 
v. RAMBHAJAN SINGA `F Q161 
——— 0, XXI, r. 66 (6), 55. 47, 96—Sale® by 

Court—V alue, if must be staied in proclamatión 

—Petitron asking Jor such statement—Order passed 

is neither decree not judg ment within ci. 15, Letserd 

Patent Wom j—No uppeai ties. 7 

Where in execution of decrees the sales art held by 
the Cours, it is uot necessary in every case to value 
the ‘property sold and state the value in sale pro< 

. d kJ 
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clamation, but if in any case the Court thinks it 
desirable to value the property aud state the value in 
ane coe ib ought to state it under O. XXI, 
T, 06 (e). 

Where on a petition, praying that the value of 


certain property sought to be sold by the Court in ° 


execution of a decree, should be settled and stated 
in the proclamation, an order is passed, the order is 
not a aeciee under s. 47, Civil Procedure Uude, and 
is not therefure appealable under s. Y6. This order 
cannot also be held tu be a judgment within cl. 13 of 
Letters Patent (Bombay), UnagANDAs VASANJI v. 
DossaBacy MAGANLAL Bom. 409 


: O. XXI, rr. 91, 93—Auction-purchaser's 
suit for rejund, if can be maintained —His remedy 
~~ Suit, when ires. 

Por Mukherjea, J.—The auction-purchaser can- 
not institute & suit for refund of purchase money 
on the ground that there isno saleable interest of 
the judgment-debtor in the property sold. ‘Ihe 
auction-purchaser, has got to set aside the sale 
under O, AKI, r. 91, Civil Procedure Uode, by an 
application made within 30 days from the date of 
sale, before he can apply for refund under O. XXI, 
r. Yd. 

Where, however, the invalidity is due to fraud, 
carelessness or neglect of duty un the part of the 
decree-holder the auction-purchaser, can sue to 
recover the purchase money un the ground of failure 
Of Consideration and suck right 18 unaffected by any 
provision of the Uivil Procedure Uode., CHAITANYA 
Das DANERJER v. ILANJIT PAL CHOWDUURY Cat. 244 

> Q. XXI, r. 92, 8. 151—Serting uside sule— 

Court nut misled by action of purives—Latrd per- 

son wanting setting aside sule on ground that owing 

to action of anuther third person he could not 
nha ana biu—Ugurt cunnot set aside sale under 

% Lot, ; 

du visw of the express provisions of O. XXI, 
r. Yz, there is no justincation for setting aside the 
gale contrary to the provisions of the ules. If the 
parties concerned wish to set aside the sale, they 
should do so under tue pruvisicus of the law, but 
where atnird party wishes to set aside Lhe sule on 
the ground tuat uwing to a misapprehension he 
failed tu be present un the day ot the sale and 
therefore. was unable tu bid, there 18 no jurisdiction 
to set aside the sale under s. Lol, Had that been due 
tu' sume omissivu ur Wrong prosedure on the part of 
the Uourt, the sule might ve set aside under the provi- 
Slvus Of s, l4, but, because vl tbe webjon of 4 hard 
party the opposite party was misled aud Was Lob 
present at tue sale, un such 8 yround there is 
Certaluly no Jurisdiction tu seb usiue the sale under 
8. Lol, SUBJDs CHANDRA MALLIUK ý. AJODHYA HATUI 

X Cal, 049 

O. XXI-A (Cal), r.3. See Civil Procedure 





Coda, Lyte, O. XXi, r. 43 865 
a Q, XXII, r. 5. SEB Civil Proceduro Uude, 
L908, 8. 44 285 





O. KAH, rr. 10 (1), 11. Sxe Civil Procedure 
Code, 10s, Oe 1, r. aU 


———— 0, XXIII, r. 1 —Benamidar in breach of trust 
[giling tocurry on sut ana withdrawing t—keai 
Qwaer, tf cun have the order vucuted, 

A benumidur represents the 1eal owner. It is open 
„to the latter toapply to be jolued in an action by the 
benamtdur but whether heis Joined or not, he is 
bound by the result of the proceeding unless it is 
Tevuked. ’ 

Where a benamidar gives out that he would prose- 
Gute #oetuia suit bus in breach of trust he faig to 
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e 
carry ib out and withdraws the suit, the real owner 
would be entitled to have the ordér of withdrawal 
vacated and continue the suit further. KIsnoRE 
BANWARI v. Asir Kumar NANDI Cal. 201 
———~ O. XXIV—Principles of, if apply to case of 
innocent infringement of designs where offender 
offers-to pay profits made by infringement—Costs 

—Such offer made but proprietor of design 

electing to proceed with suit—Deeree passed in 

be of offer—Costs, subsequent to the date of 
offer. 

he provisions of O. XXIV, Oivil Procedure 
Oode, do not apply to a case of an infringement 
of a patent or a design. But the principles laid 
down in O. XXIV, can be applied to the case of 
an innocent infringement of designs, when the 
offender admits the infringement and offers to pay 
the profits made thereby. ` 

Where the innocent offender at an early stage 
of the suit undertakes not to infringe the 
right in future and offers to pay the proprietor, 
the profits made by hım on account of the 
infringement together with the costs of the suit 
up to the date of the offer, but the proprietor 
elects to proceed with the suit and a decree is 
ultimately granted only in terms of the offer 
made, the proprietor is liable to pay to the offender 
his taxed costs incurred from and after the date of 
the offer, Canioo PRINTERS AssoolaTion, LTD. v. 
AHMAD ABDUL, KARIM BROS, Lip, Bom. 577 
O. XXX, r.10—Firm of one person—Suit in 

name of firm, if competent. 

When a trm belongs to a single .proprietor, a suit 
in the name of the firm isincompetent and dogs not lie 
under O. XXX, r. 10, Livil Procedure Code, MANGHA- 
RAM KUPOHAND firs y. HAJI SoRIK Pun..oo 

Sind 881 
———— O, XXXIII, r, 12—Operation of r. 12—Order 
as to payment of court-fee embodied in judgment 

—Provincial Government not exercising right of 

appeal within time—Decree cannot be assailed. 

Rule lz of O. XXXILI, Civil Procedure Oode, ia 
confined in its operation to cases in which the Oourt 
has not already suo motu passed an order either under 
T. Luand r. Li. 

Where a decree sigaed by the Presiding Judge em- 
bodied an order as to the payment of a certain 
amount on account of court-fee and the Provincial 
Government which wes an aggrieved party did not 
exercise its right ofappeal wathin the time allowed 





law: 
Heid, that the decree became final and could not 
be assailed. COLLEOTOR oF GoRaKkHPUR V. BUDAU 
All. 337 
O. XXXIV, r. 4—Hzecution of mortgage 
devree for sule—UVourt tf can prescribe order in 
which utems be sold, to adjust equities between 
subsequent transferees from morigugor—Heid on 
facts thas® the rights of decree-hoider could not 
be fetsered by prescribing a certain order of sale. 
A Uvurt executing a decree for sale passed on 
the basis of @ mortgage has full discretion to 
prescribe the order in which the various items of 
the properties directed to be sold by that decree 
are toabe sold, provided it is necessary to do so 
with a view to adjustthe equities arising between 
two subsequent transferees from the mortgagor or 
with a view to protect the rights of a subse- 
qu8nt transferee and further provided that the 
order of sale prescribed by the Court has not 
the effect of prejudicing the right of the mort- 
gagee to realize the whole of thedecretal amount. 
Subsequent to a decree for sale passed in @ morts 


wawi 
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gage suit, the sons of the deceased mortgagor sold, 
with the permission of the Court, a certain portion 
of the: mortgage property to two ladies for satis- 
fying the mortgage debt. By an agreement . between 
the ladies and the sons of thedeceased judgment- 
debtor, the ladies were to pay, out of „the sale 
consideration a certain amount tothe decree-holder 
towards his decree. To this agreement the decree- 
holder was nota party. The ladies subsequently, 
also without the consent of the decree-holder, 
agreed to sell the same portion of the property to 
A who, in pursuance of an agreement, paid certain 
amountto the decree-holder but not the whole, 
which the ladies had agreed to pay. Upon receipt 
of the amount from A, the decree holder agreed 
that the portion sold was released from the charge 
of the decretal amount. This agreement was inti- 
mated’to the executing Court, which ordered that 
this portion sold to A would not be liable in 
future to sale in execution of the decree, Subse- 
quently the sons of the deceased mortgagor filed an 
application praying that the decretal amount be 
realized first by the sale of the portion of the 
property soldto A: 

Held, that the righta of the deciee~holders in the 
present case could not befettered by laying down the 
order in which the various items of the mortgaged 
properties were to be sold. It was to be noted in this 
conncction that the decree-holder had agreed with A 
not to proceed against the portion sold to him 
privately and he was thus entitled to say that the 
agreement be respected by the Court. Mp, KARIMUL 
RAHMAN Kuan v. SARASWATI SUGAR SYNDICATE, LA..ORE 

All. 493 
———— O XXXIV, r. 4— Order refusing prayer to 
sell items in certain order—Appeal, tf lies. 

Quaere —W hether an appeal from an order refusing 
& prayer to sell mortgaged properties in certain order, 
is maintainable. Mp. Karimut KAHMAN Kuan v. 
EARASWATI SUGAR SYNDICATE, | AHORE All, 493 
—O, XXXIV, rr. 7, 10 — General account 

regarding amount payable to mortgagee is complete 

and final—Subsequent claim Jor mesne profits up 
to date of redemption decree ig barred— But claim 
jor mesne profits from date of such decree to date 

‘of recovery of possession, is maintainable. 

In a redemption suit, the account to be taken is 
of the amount due on the date fixed for redemption 
and nut merely up to the date of the suit. 
Order XXXIV, rr, 7 and i0enactso in expressterme, 
They provide that an account shall be taken; first 
of the amount due to the mortgagee up to the 
preliminary decree, and secondly, of the charges 
and expenses properly incurred by him from the 
date of that decree to the date fixed for redemption 
The language of O. XXXIV, r. 10, is significant, for 
what it contemplatesis the final adjustment of the 
amount payable tothe mortgagee, that is to say, a 
general account has to be taken, which is to ba 
complete and final. Consequently, a subsequent 
claim for mesne profits up to the date of redemption 
decree is barred by res judicata. 

Then as regards the profits due for the second 
period, the position is. different. After payment to 
the mortgagee of the money payable to him Wader 
the decree, he is bound to surrender the property 
and ifhe tails to do so, his possession is wrongful, 
A suit for subsequent mesne profits is maintainable, 
for, in respect of such suit, no question of res 
judicata can arise. BUPPAN OKETTIAR v. RANGAM 
Osetty Mad. 287 








O, XXXV, r. 5—Interpleader suit 
when maintainable. 


by tenant, 
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The object of O. XXXV, r. 5, Oivil Procedure 
Code, is to prevent a tenant from compelling his 
landlord to have his title determined as against 
a stranger, but an interpleader suit is maintain- 
able if the landlurd, subsequent to the letting, does 
anything whereby his right to recover the rent is 
entangled. SADASHIV GOVIND AREKAR v. YESHVANT 
BHIKAJI VBLANKAR Bom. 991 

O. XXXVIII, r. 7. Sze Civil Procedure Code, 

1908, O. XX1, r. 54 748 

O. XXXIX, rr. 1, 2. See Civil Procedure 








“Code, 1908, ©. XX, r. 13 254 
——— oO. XLI, r. 23. 
Sre Civil Procedure Code, 1903, s. 104 896 


See Civil Procedure Code, 1908, 9. 109 (a) (e) 
1007 


——— O. XLI, r. 25. Sze Civil Procedure Code, 
1908, s. 103 12 
—O. XLi, r. 27 (1) (b). Sze Civil Procedure 
Code, 1908, 5, ¿0 767 
— O. XLI, rr. 27 and 29—Word “requires” ip 
r. 27, meaning of —R. 24, purpose of —Additional 
evidence admitted not necessary to decide appeal 
—No definite reason given—No proper opportunity 
given to opposite side to adduce evidence on tis 
side —lrregularity prejudices «pposite party— 

Appellate order cannot be sustained. 

The wurd “requircs” in O. X: I, r, 27 (6), Civil 
Procedure Code means ‘finds it needful’. 

Rule 29 of O. XLI, Civil Procedure Vode, serves a 
very useful purpose, namely, it ensures Lhat the àp- 
pelixte Court will consider exactly on what points 
there is a lacuna which 2equires to be rectified, and 
also that an upportunity will be given tu boti sides 
to adduce additional evidence on the particular points 
on which additional evidence is allowed to be taken 
in appeal, 

Where in a case it does not appear that the 
additional evidence that was actually admitted was 
necessary for the determination of the appeal or fur 
any other substantial cause and the reason given by 
the Appellate Court for admitting it is not definite 
and tie documents which were put forward by ‘the 
appellants were admitted at the end of the hearing 
of the appeal, and the other side had no opportunity 
whatever to adduce any evidence of their own onthe 
points to which the admitted documents telated, 
there is an irregularity of procedure which must 
prejudice the opposite party and the order of the 
Appellate Court cannot be allowed to stand. K. M. 
SrinrvasaM PILLAI v. ALAGAPPA UBETIIAR Mad. 868 
———0O. XLI, r. 23—Scope—Party to suit not 
a necessary party to appeal not joined in appeal— 

Appellate Court, when can pass decree even in his 

fuvour. A 

The powers provided by r. 33, O. XLI, Oivil 
Procedure Vode, should not be exeroised 50 as to 
deprive a party of a valuable right which he might 
have acquired in consequence of the opposite 
party's failure to appeal against the decree so far 
as it affected him. There ig nothing in the word- 
ing of r. 33 of O. XLI to show that this power 
can be exercised only in the case of a Person who 
is interested in the appeal. 

Hence if once it is found that a tertain persof, 
party to the suit, who was not joined in the appeal 
is not a necessary party to the appeal ‘and to pass 
a denec in his favour would do him no prejudice, 
but on the contrary, would bé a benet to him, 
whereas it canin no way’ prejudice the opposite 
party, then the Appellate Vourt has power to pass 
a decree in his favour alsy. Mauna Tuan GYAUNG 
v. Maune Tunan Huo Rang. 1005 | 
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—O. XLVII, r. 1—Grant to inamdar attracting 
Inam Rules in Berar Code—Judge holding that 
grant enures for benefit of sub-grantees and 
exempting estate from attachment—No review held 
lies, though view is erroneous. 

_ Held, thet the view ofthe Judge that though the 

grant by the Crown to an inamdar attracted rr. 5, 

11 and 15 of the Imam Rules in the Berar Code, 

the representatives of the donees from the 

predecassor-in-title of the inamdar had estate that 
could not be attaohed as though they were inamdars, 
was erroneous, buf no review would be allowed 
against this decision. Laxman ANANDRAO v. RAM- 
OHANDRA WASUDEO AGASTI Nag. 232 


———0. XLVII, r.1—Judge overlooking apposite 
law — Review, if lies—Error should be apparent 
on record, 

The view that review lies where the Judge does 
not apply “the apposite law’ is wrong. 
A Judge is supposed to know thelaw. There is 
only one correct view of the law though there may 
be many opinions as to what that view is. A Judge 
is assisted in arriving at the correct opinion by the 
argument of Ocunsel. Whether Counsel is helpful 
or not, whether the Judge has in mind or not a 

- particular point, the Judge is supposed to have it 
in mind. If he makes a mistake his judgment 
proceeds on “an incorrect exposition of the law.” 
it makes no difference whether thet mistake is 
due to inadvertence, forgetfulness, ignorance, or 
other error unless that mistake or error is 
apparenton the face of the record, that is, it 
amounts to anerror which can be disclosed without 
referring to anything beyond the record. 

Judges are always bound by their oath to apply 
the law. If they failto do sohecanse they have 
overlooked a provision of law, their judgment 
proceeds on an incorrect exposition of the law and 
isnot capable of review under O. XLVII, r. 1. 
All law is equally clear if the Judge is sufficiently 
able and equally difficult and doubtful if he is 
sufficiently inexperienced. Hence no distinction’ 
can be drawn between a real blunder and a 
debatable point. Laxwan ANANDRAO p. RAMOSANDRA 
WaASUDEO AGASTI Nag. 232 
——-O. XLVII, r. 1—Oimission to raise point of 

law — Whether sufficient for granting review. 

Omission to raise a point of law is insufficient 
ground for allowing a review. LAXMAN ANANDRAO Y. 
RAMOHBANDRA WASUDEO AGASTI Nag. 232 


O. XLVII, r, 1—Question whether liability to 
perform contract orto pay damages in breach is 
included within terms “debts and liabilities" of 
special enactment, if error apparent on face of 
record, P 
A mistake of law is not sufficient in itself to 

grant a review. The error must be patently gross 

and manifest if indeed a review cin even then 
be properly granted, but it is idle to pretend 
that a question so debatable as the question 
whether the liability to perform a contract or 
pay damages in breach is included within the 
term “debts and liabilities” of a special enactment 

18 an error “apparent on the record within the 

meaning of O, XLVII, r 1, Civil Procedure Code. 

It elearly is note it is a difficult question of law. 

GHULAM Suan p. KHANOHAND GOPALDAS Sind 154 

— O. XLVII, rr. 4,7,8, 8. 152—Review 
application ~ Three stages—Mere correcting of error 
arising from accidental slip—Fresh decree, if 
brought into existence, when Court purports to act 
under 8, 152— Rejection of review petition in 
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. second st&ge~Fresh decree superseding old one, 
af brought into existence. 

There are three stages ofa review application. The 
first is the ex parte stage when the Court may either 
reject the application at once or may grant a rule 
calling the other side to show cause why review should 


“not be granted. In the second stage the rule may 


either be admitted or rejected. If the rule is dis- 
charged, the caseends then and there:if onthe other , 
hand the rule is made absolute, then thethird stage 
is reached. The case is then heard on the merits and 
may result ina repetition of the formerdecree or in 
some variation of it. In either case, the whole 
matter having been re-opened, there is a fresh dec- 
ree. ‘Where the Oourt refuses to grant review 
the order must be deemed as one passed in 
the second and not in third stage This beingso, 
there is no reason for holding thet a fresh decree 
is passed superseding the original one. If therule is 
discharged in the second stage, the parties are 
relegated to, and still rest on the old decree. 
Similarly the correcting of anerror arising from an 
accidental slip does not bring into existence afresh 
decree, more so when the Court rectifying the error 
purports to act under s. 15?, Civil Procedure Code, 
and corrects the error without issuing notice to the 
party who is likely to be affected prejudicially by its 
order. 

Held, on facts thatthe mere rectification of the 
error did not bring into existence a fresh decree 
superseding the old one. The order rejecting the 
application had heen passed in the second stage ani 
not in the third stage and that being so, no fresh 
decree could be eaid to have been passed supersed- 
ing the old one and that second appeal by the plaintiff 
from the decree could not be rejected on preliminary 
ground that it had been superseded by a fresh 


decree. PAKKIRI Mu. amMAv ROWTHER v. SwAMINATHA 
MUDALIAR Mad 251 
Contract Seg Registration 220 





Breath of— Plaintiff relying on skill and 
judgment of defendant, placing order with him for 
supply of steam-boiler—Boiler delivered and 
installed but afterwards discarded by boiler 
inspecting authorities —Defendant held guilty of 
breach —Damages, awarding of. 

The plaintiff, carried on business as an ink and 
sealing-wax maker. The defendant, a German 
gentleman, for some years had carried on business 
in Calcutta as a manufacturer's agent and an 
import-merchant dealing mainly in papers, stationery 
and machinery for making paper. The plaintiff 
wished to start the manufacture of carbon-paper, 
and with that object in view, he consulted the 
defendant from time to time, and the defendant 
assisted him with advies, and also procured some 
formulae for the preparation of carbon-paper. The 
plaintiff bought through the defendant a machine 
for winding gnd cutting paperand also a steam- 
kettle for preparing the ink to be used on the 
machine for the purpose of making carbon-paper. 
Eventually an order was placed by the plaintiff 
with the defendant for a steam-boiler. The plaintiff 
had made known to the defendant the purpose for 
which he required the boiler and that he relied upon 
the defendant's skill and judgment to supply him a 
boiler reasonably fit for the purpose. The boiler 
was supplied and the plaintiff installed itin his. 
workshop in 1933. It was discovered in 1934 by 
thé boiler inspecting authorities that the boiler did 
not satisfy the requirements of the Boilers Act, and 
was, therefore, discarded. The plaintiff purchased 
another boiler, in:1937;. : 
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Held, that this particular boiler was fot reason- 
ably fit for the purpose for which it was ordered 
and supplied; namely for use in connection with the 
earbon-paper making plant of the plaintiff. Oonse- 
quently, the defendant was guilty of breach of 
contract. The plaintiff was entitled to damages 


under the following heads; (1) Expense incurred in ` 


removing the boiler in question and in installing 
another suitable one, (2) the difference between 
the price of another boiler suitable for the purpose 
which could be bought in 1934 and the price he could 
get by the sale of the unusable boiler at the 
game time in 1934, and (3) a sum of money 
estimated to be the overhead charges in respect of 
the carbon-paper plant only, during the time 
necessarily taken up in removing the unusable 
boiler and installing a suitable one. Josepa Maye 
v. PHANI BHUSAN Guose Cal. 397 


Conveyance — Persons having attained 

majority executing deed of sale—No evidence that 
they were wrongfully induced soto act—Ample 
r A existing — Persons are bound by the 
eed. 

A deed of sale executed by persons who have 
attained majority, and are otherwise competent to 
act and dispose of their property is binding upon 
them, when there is no evidence that ' they were 
wrongfully induced so to act and there is ample 
consideration for the conveyance. Dawson's BANK, 
Limiten v, Maune Mya Tawin PC 892 
——— Entire contract for single consideration— 

Contract, if can be divided. 

Where there is one entire contract for a single 
consideration and it is impossible to sever the coun- 
tract, each part of the contract ie an inducement to 
every other part of it and there is no warrant for 
dividing the bargain into two distinct parts, 
VEDAKANNU NADAR y. NANGUNERI ANNADANA OBATRAM 

f Mad 141 

Penalty —Mining rights in land sold by its 
owner—Sale deed providing that vendor would pay 
land assessment, and in default, vendee by paying 
same would be’ absolute owner of “property— 

Covenant held amounted to penalty and should be 

relieved against. 

The mining rights ina certain land were sold by 
its owner. The deed contained a term that the 
vendor should pay the assessment on the land and 
that in case he committed default in any year, the 
vendee, his heirs, executors, administrators and 
assigns would, on payment to Government of such land 
assessment, be entitled to hold and possess with 
full and absolute rights the property in respect of 
which such payment had been made. The vendor 
committed a default in payment of land assessment 
and the vendee on payment of the same brought a 
suit for declaration that he was an absolute owner 
of the property: 

Held, that the covenant was more oreless a clause 
in terrorem and in the nature of a penalty which was 
out of proportion to the possible injury which the 
plaintif might have suffered by reason of the non- 
payment of assessment. The covenant should, there- 
fore, be relieved against. MALAYALAM PLANTATIONS, 
LTD. v. NAGARURI VBERARAGHAVIAH Mad. 120 


Wager—Person alleging transaction to be 
, wager—Proof, nature of. 

It takes two to make a wagering contract, and ifthe 
person alleging a transaction to be a wagering con- 
tract is to succeed, he must show that it wus a term 
of the arrangement between him and the other party 
that no goods were to be taken or delivered under 
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the forward contracts but that the contracts were to 
result merely in the payment of differences. B. L. 
Esran LEBBE MARIKAR v., 9, ARULAPPA PILLAI 

PC 416 
Contract Act (IX of 1872), 8. 16—Duty of Court— 

Whether can make contract fair, by altering terms 

—Document held not binding on female executante. 

In dealing with pardanashin ladies, it is neces- 
sary to make it clear orto bave it made clear to 
them what it is that they are doing. It is true 
that it is mot necessary that that explanation 
should be proved to have occurred at the time 
when she executed the dccument. It will do if she 
knew, what the transaction was about before. It 
is also true that the mere fact that she pretends 
not to know, is neither here nor there: What is 
to be made clear is that what she is doing when 
she executes is not merely a mechanical act buta 
conscious act. She must have independent advice, 
and even though she has independent advice, the 
Courts, in these cases, will scrutinize the transac- 
tion very closely to see that it isa fair one and 
if it comes to the conclusion that the transaction 
is not a fair one, the Oourt will not make it a 
fair one by altering some of its terms, for that 
would be making the contract for the parties. 
Where it appears that she has no disinterested 
advice, and that the only persons that have 
jn any way explained the matter to her are either 
the other side or parsons who would endeavour to 
take advantage of her position, then one must most 
critically examine all the various steps that have 
been taken and must be satisfied that she has 
executed the instrument and that the instrument 
has been duly attested so as to comply with the 
provisions of the Transfer of Property Act. In 
considering wheter she has executed, one must not 
be satisfied with mere proof that she has put ber 
hand to the paper but must also be satisfied that she 
has put her mind to the transaction. 

Held, on facts that this was one of those cases 
where even though the fact of execution and 
attestation were established, the document in ques- 
tion would still not be binding because the mind 
of the female executants never moved to the transac- 
tion in question. NATHUSA v. Mosammap SIDDIQUE 

Nag. 763 

s. 23—Criminal case in respect of offence 

compoundable with permission of Court —Agreement 

during pendency, to refer dispute to arbitration 
and withdraw prosecution is lawful. 

It is only inthe case of certain serious offences 
against the State that no composition is allowed and 
itis only in such cases that a compromise is an 
illegal consideration. Butin case of a criminal case 
in respect of an offence which is compoundable with 
the permission of Court, a compromise during ita 
pendency to refer the dispute to arbitration and 
incidentally to withdraw the prosecution is perfectly 
lawful. RAJA Ram v. OHARANJI LAL Lah, 490 
-8. 23—Haxecution of pro-note in favour of 

creditor of third personto release him of debts 

— Consideration, if legal—Transaction, if can be 

avoided merely because promisee knows that motive 

of promisor for execution of promissory note was 
debtor's agreement to give evidenge in certain gase 

in favour of promisor. h 

There is no doubt thai a promissory, note executed 
in consideration of giving evidence 18 unenforceable, 
whether the statement which a person may have 
promised to give be either true or false. If, however, 
the object and consideration are found to be legal 
and .yaluable, the transaction cannot: be avoided 
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simply because the promises happens to know the 
reason for which the promijsor had executed the 
miromissory note in his favour. 
Hence where a person executes a pro-note in favour 
-of the creditor of a third person in order to release 
im from his debts the object and consideration of the 
pro-note are legal and the transaction cannot be 
«avoided because the promises knows that the pro- 
misor executed the promissory note in consideration 
«of that third person's agreement to give evidence in 
avour of the promisor in a certain case instituted by 
him. The promises or his assignee would not bs 
required to establish the nature of the contract 
MMbetween the debtor and the promisor in order to 
succeed on the promissory note and hence the pro- 
pemissory note cannot beheld to be contaminated with 
illegality. 
Moreover, under s 120, Negotiable Instruments Act 
the defendant who is the maker of the promissory 
«note in suit cannot be permitted to deny its validity 
as against the plaintif who has been held to be a 
holder in due course. SHaHABUDDIN SAHIB v Torà- 
VENKATACHALAM OHETTIAR Mad. 966 


S. 23—Surety bond executed for appearance 
of accused on fixed date—No agreement between 
parties to reimburse surety for amount of bond in 
caseit was forfeited—Amount of bond forfetted— 
Three years later accused executing mortgage of 
land in favour of surety, consideration being 
amount forfeited—Suit by accused to get back land 
—S. 23 held did not anply—Even if there had been 
agreement to reimburse surety, accused held could 
not recover land, bath parties being in pari delicto. 
Tn execution of a bailable warrant “requiring 

appearance of the accused before the Magistrate ata 
certain named date, a surety furnished security for 
Rs. 5C0 undertaking to produce accused in Courton 
the date fixed. The bond was duly accepted. On the 
date of hearing, however, accused failed to appear 
before the Magistrate. Proceedings were then taken 
against surety, andeventually an order was passed 
forfeiting the whole amount of the security bond. 
Three years later the sccused mortgaged certain land 
to the surety for Rs. 500, the consideration being the 
amount which the surety had to pay on forfeiture of 
his bond. There was no agreement, express orim- 
plied, made between the parties at the time when 
the surety furnished security that accused would 
subsequently reimburse him for such amount as 
might be forfeited. The accused subsequently 
brought a suit for the recovery of the land alleging 
that the consideration for the mortgage was against 
public policy ; 

Held, thats, 23, Contract Act, did not apply and it 
was therefore not open to the accused to get back the 
land without paying the surety the amount for which 
the mortgage had been effected. 

Held, also that even if an agreement to reimburse 
had been made between the parties at that time 
when the security bond was executed, the plaintiff's 
suit would still fail on the ground that both parties 
being in pari delicto, the Court would help neither 
party and would let the estate remain where it fell, as, 
a person who has transferred his property to another 
for an illegal or immoral purpose cannot get the 





transter annulled on the ground that the consideration 
was illegal or immoral. Bur SINGH v. KERRU 

` Lah. 276 
—s. 25 (3). See Accounts 368 





s, 30—Mandi contracts, whether - wagers — 
Contract — Defendant at Delhi placing with 
plaintif pakka abrti of Bombay, order for forward 
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transaction ‘of certain amount of cotton bales and 

undertaking to pay mandi~—Jontra-t held complete 

between narties—Defendant failing to pay amount 
of mandiondemand—Plaintiff seling bales at loss 

—Defendant held liable for mandi and loss suffered 
. bu plaintiff. 

Transactions of mandi type cannot be held to 
be wagers merely on their apparent nature and 
characteristics, with mb proof of the fact that the 
common intention of the contrasting pirties at 
the time of entering into the particular contract 
in question wastodeal onlyin differancess and in 
no circumstances to call for, or give, delivery, 

The plaintiff was a pikka ahrti of Bomb iy, who 
hed an agent D at Delhi The defendant at 
Delhi placed with the plaintiff, through his ageat D 
an order for a forward transaction of 10) bales of 
Broach cotton, asking the plaintiff “to debit the 
amount of the mandi in their khata”, and undere 
taking “to pay the amount thereof a3 son asa 
telegram was received", He also agreed to pay 
brokerage at certain rate. Tho transaction was 
of the nature of what are called mandi contracts 
in the Bombay market. Dat once communicated 
by wire the contents of the orlerto the plaintiff at 
Bombay, who entered into a forward contract 
at the current market rate, andthe next day he 
wired back to D that the order hid been placed 
at Res, 208-12-0 per candy at a (mandi) pre- 
mium of Rs. 7-3-0. Three days later, D communi- 
eated this to the defendant. The defendant failed 
to pay the amount of the mandi as agreed upon, 
inspiteof damand by the plaintiff. The rate varied 
to the disadvantage of the defendant and he 
repudiated the contract, whereupon the plaintiff 
“gold the transaction” to another party uta loss, 
The plaintiff brought a suit for recovery of certain 


‘amount as damages for breach of contract, other 


expenses and interest: 

Held, that there wis no question of an “offer” 
by the defendant ani ite “acceptance” by the 
plaintiff. There was a completed contract between 
the parties,“and the defendant failed to pay the 
amount of the mandi when communicated to him, 
and he was also liableto pay to the plaintiff 
the loss which the litter had suffered in the 
transactions together with brokerage at the stipu- 


lated rate, LAKSHMI NARAIN v. BALA PargaaD 
Lah 335 
— - S 49. Sze Oivil Procelure Oode, 1903, 
s. 20 116 





s. 65—Contract void from taception—Money 
advanced can be recovered, 
a Where an agreement is void from its inception 
s. 65, Oontract Act, applies 18 & contract which has 
bacome void and money advanced on it can be 
recovered. DALIP SINGH V. JAGAT SINGH Lah. 220 
——--8. 178 (before amendment)—‘Good faith’, 
meaning of-eSuit by motor dealer for recovery of 
price of car or car, against his salesman and 
bank with whom car was pledged by salesman— 
Salesman in possession of car and depositing 
receipt of price paid for car, granted by plaintiff 
—Bank making enquiry and finding salesman as 
owner of car—Bank not demanding production of O 
certifitate—Car bearing trade number—Bank held 
acted in good faith and could be protected under 
s. 178. 
Tke words ‘good faith’ in a. 178, Contract Act, 
have been generally understood to bear the same 
meaning as is given in sub-s. 20 of s. 3, General 
Clauses Act, though in terms, that sub-section may 
not apply to any act earlier in date than itself, 
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The general rule of English Law is. also to the 
same effect, viz., that a thing should "be deemed to 
be done in good faith if it isin fact done honest- 
ly, whether it is done negligently or not. 

` A dealer of a car instituted a suit against his 
salesman and a bank with whom the salesman had 
pledged a car belonging to the dealer, to recover 
either the car and the difference between the original 
price of the car and its present value or, in the 
alternative, the value of the'car with interest. [It 
was found that at the time of the pledge the sales- 
man was in possession of the car and that he had 
at the same time produced and deposited with the 
bank a receipt granted by the plaintiff tohim for 
the price of the car, The bank made due inquiry 
which showed that the salesman was the owner of the 
ear. The car, however, bore only a trade number 
and the bank did not insist on the production of 
C certificate which would have shown the name of 
the owner. It was contended that this omission 
amounted to negligence and the bank had, there- 
fore, not acted in good faith; 

Held, that there was nothing suspicious in the 
conduct of the salesman so as to make any rea- 
sonable man suspect that he had no authority to 
pledge the car. The receipt produced was sufficient 
evidence of the ownership of the car, as, though 
the possession of C certificate is prima facie evi- 
dence of ownership, it is not the only evidence of 
ownership. The bank wae not, therefore, guilty of 
negligence anl acted in good faith and was entitl- 
ed to protection under s. 178, Contract Act. MADRAS 
AUTOMOBILE: V MODERN Bank, LTD, COIMBATORE 

Mad. 25 
ss. 187, 188—Agent io mange estate and 
having no authority to borrow, borrowing money 
—No justifisution On account of n'e siy — 
Principal, liabiity of. 





Where an act purporting to be done uadera powrr- - 


of-uttorney is challenged as being in oxe-gs of the 
authority conferred by tho power, it is necessary ty 
show that on a fair cons:ruction of th: whole instru- 
ment, the authority in qu stion is to be found within 
the fourcorners vf the instrument, either in express 
terms or by necessary .imolication The limits of 
‘necessary implication’ are inlicated by s. 143, Uou- 
tract Act. 

When an agent appointed to manage an estate 
and who has n> express authority to borrow, borrows 
money and no attempt was made to justify the borrow- 
ing On the grouad of ‘necessity’ or with reference to 
the ‘usual course of business’, the-principal cannot be 
held liable on the footing that in borrowing the agent 
acted within the limits of his authority. PaBoopan 
GooLABaOHAND v M. J. V. MILLER Mad. 929 
s. 202—EHxecution of power-of-attorney in” 

favour of third person, by reversioners to conduct 

suit ontheir behalf—Provision thut third person 
would get sharein suit property when recorered 

—Sucr authority, whether one gcoupled with 

interest —9, 202, if applies 

The principle of s. 202, Contract Act, applies only 
to cases, where authority is given for the purpose 
of being a security or a partof the security, and 
not to cases where the interest of the donee arises 
afterwards and inzidentally; in such cases, there is ao 
authority coupled with an interest, but &n inde- 
pendent authority, and an interest subsequently 
arising. ; 

A power-of-attorney was executed by some Qf the 
Teversioners, in favour of a stranger authorising 
him to conduct a suit on their behalf. It also 
provided that he would be entitled to a certain 
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share in the property, the subject-matter of- the 
suit, when it would be recevered: 

Held, that the principle of s. 202, Contract Act 
did not apply as the authority was not coupled 
with the interest 

Held, further that granting that the transactior 
was an unfair ani unconsciontble bargain, that 
was a question between the assignors and the 
assignee, and so long astha deed stood, it was nc 
concern of the third party that the assignors might 
have a grievance against the assignee. 

Held, also that the document did not create ar 
immediate transfer but contemplated the comingm 
into existence of a future deed which was to efect 
the transfer, GARAPATI VENKANNA v MuLLAPUD. 
ATOUDTARAMANNA Mad. 95 dm 


ss. 239, 253—Firm cannot be member opm 
partnership — Such partnership should be deemes 
tobe between partners of two jfirms—Advances by 
partner to firm, if a loan. 

It is manifest from the provision of s. 239, Oontract 
Act, that the partnership can be the outcome only of a» 
combination of persons and itis well settled that a» 
firm is not a person, isnot a legal entity nor 4 juristic 
persona to be taken cognizance of as such by the law, 
such asan idol or corporationis’ but is a mere 
collective name for the individuals who ara members» 
of a partnership. Therefore a firm as such cannot 
be a member of a partnership. 

Ordinarily, the business of a partnership is trans- 
acted bythe managing partner in the name of the 
firm and contracts on behalf of the partnerehip are 
usually for brevity's sake entered into in the name 
of the firm. Nevertheless,every partner of the firm 
is intheteye oflawa party to tha business and to 
the contract entered, into inthe name of the firm. 
Whatever ig done in the name of the firm is in fact 
and in substance done by and on hehalf of the part- 
ners ofthe firm. A firm not being a legal entity is 
incapable of entering into a contract and a contract 
entered into in the name of a firm must, therefore, 
unless there be cogent reaswns to the contrary, be 
regarded as a contract entered into by the partners. 
A firm name isa mere alias for the collective names 
of the partners, 

Where a contract of partnership is entered between 
two firms, the larger partnership is as a matter of 
fact betweenthe partners of the two firms and such 
partnership is, therefore, valid in law. 

Advances made to a firm .by one of its partners 





cannot be regarded as a loan advanced to the 
firm. Messrs. OHANDRIKA Perasan Ram SWARUP v. 
COMMISSIONER OF INcoME-TAX All. 84588 


Contributlon—Suit for—A and J partners in hrm— 
Firm dissolved ın Norember 1908 by J's retirement 
—In February 1908, J who was agent of another 
firm lending money to firm in which he was partner 
with A—Suit by lending firm in 1912 against all 
partners of debtor firm including A as well as his 
son and grandson (plaintiffs) and obtaining decree 
—Family house of plaintiffs’ attached in execution 
—Plaintifis paying off whole decretal sum and 
suing others for contribution of their share—Suit 
held maintainable—Doctrine of pisus obligation, 
tf applies. 

Per Pantrang Row, J.—The right to contribution 
as between partners is not essentially different from 
the right to contribution as between .perscns who are 
jointly liable in respect of a debt. The pirbuerg 
action for contribution is -conditioned, however, Ly 
the special law of partnership. The contrast of parte 
nership does not really affect the right to contribu. 


. 
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main but only the method of enforcing it. So long as 
_9 partnership continues or subsists, no separate 
tion for contribution will lie and the right to 
—watribution can be enforced only as part of a 
neral suit for accounts of the partnership, the 
ason beingthat the right of contribution is sub- 
-«ct to the special rights and obligations created by 
e contract of partnership. 
‘The special contract of partnership has the effect 
preventing a partner either frum suing for his 
are ofany particular asset belonging to the part- 
aship or for contribution in respect of any parti- 
lar paitnerehip transaction, because the contract of 
atnership implies that all individual claims of one 
rtner against the othe:s must be the subject of a 
gle action for accounts and also because of the 
k: of law which discourages multiplicity of actions. 
does not, however, follow thatan action for con- 
wabution will not lie even in respect of a transac- 
«n or debt which does not or cannot form an item in 
“6 general partnership account, because the brans- 
sion or debt is not a partnership transaction or 
Dt at all. The same reason would apply in the 
3e ofan action for contribution and such an action 
«auld not lie because the contract of partnership 
plics an undertaking that the right to contribu- 
n should be claimed only when an account is taken, 
«mC reason for the general rule that no action for 
itribution by a partner against his co-partners 
BKI lie applies however only when the contract of 
ttnership subsists, and -ouly to cases where the 
don for contribution is brought by a partuer as 
th against his co-partner as such. The rule of pro- 
vition in such actions in necessitated by the peculiar 
ligations, rights and duties existing as between 
«mtners inter se which, attract the maxim frustra 
eret quod mor restiturus esset, Where the part- 
‘ship relation no longer exists, aad where there is 
likelihood .of any restitution being necessary, 
re is no reason to apply the rule prohibiting 
ions for contribution as between persons who 
«<e once partneis but have ceaséd to be such, 
nen the reason for the rules does not apply, 
: rule itself does not apply There can be no 
ibt that between partners as such the right to 
tribution itself is dependent on the state of 
ount between partners, ` 
ms to the right of contribution as between co- 
Wgment-debtors, there is no reasun why the right 
sue for contribution- which accrues to a co-juug- 
wat-debtor as such should be denied or made subject 
«any equities arising out of a contract of partner- 
p many years alter the partnership became dis- 
ved and a suit for general account became barred 
the relation of partnership came to an end. This 
t to sue for contribution as between co-judgment- 
tors is not given by any special enactment. Lt 
ses out of equity,an equity all the more stringent 
view of the provisions of s. 43, Oontract Act, 
ich permits the promisee to compel any of soveral 
wat promisore to perform the whole of the promise. 
«e equity of contzibution as between co-judgment- 
‘tors has always been recognized as part of the 
aeral gauity which ,requires that one shall not 
ur the whole burden in case of the rest and this 
ht to contribution between co-judgment-debtors 
«es into existence only when the cummon burden 
discharged and not before, fur it is only on the 
charge of the common burden that the rest are 
ed of that burden, and become subject to the 
oility to bear their share of the burden. 


a partnership consisted of one A and J, which was i 


aolved by the retirement of J in November, 1908, 
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J was also agent of another firm. In Feb:uary 190°, 
J lent certain amount from his principal firm to the 
firm in which he was a partner with A. One M of the 
lending firm and his son filed a suit in 19:2 against 
all the partners inciuding A and his son (plaintiff 
No. 1) and grandson (plaintiff No. 2, and obtained a 
decree in 14:9 against all thepartners and also 
against the plaintifis to the exient of their shares in 
the joint family estate of themselvesand A. In execu- 
tion their family house was attached. A having in 
the meantime died, the plaintifis were c.mpelled to 
deposit the whole decretal amount in 1923, “Thus 
the entire decree was satisfied by the plaintiffs 
alone. They sued the defendant No 3 who was a 
partner in the tirm against which the decree had 
been passed and the defendants Nos. 1 and 2, who 
were the sonsof J, to recover their share inthe 
decretal debt. Thesuitfor dissolution of partuership 
and taking of accounts had already been barred. 

Held, (oy Pandrang Row and Stone, JJ. Madhavan 
Nair, J., contra), that the plaintiffs, who were never 
partners inthe tirm, were entitled to contribution 
against the defendants. The doctrine of pious obliga- 
tion did not stand inthe way of the plaintifis' claim. 
There was no question in the case, of enforcing and 
applying this docti ine on the partof the sons to pay 
their father's debt. 

Per Madhavan Nair, J. (contra).—Though the 
plaintiffs were not partners, the debt out of which the 


‘rights and liabilities arose being a partnership debt, 


and the plaintiffs’ liability to pay the same arising 
through undon account of the father's hability, the 
rule of partne:ship law must be applied and it must 
therefore be held in the circumstances of this case 
that the plaintiffs’ suit for contribution must 
fail. COHOCKALINGAM CO: ETTIAR V, MEYAPPA UbETTIAR 
f . Mad. 33 
Co-operative Societies Act (Il of 1912), 8.42, 
Ses Vivil Procedure Uude, 1903, 8. YU 514 
Copyright Act, 1911 (1&2 Geo. V, Ch. 46 as 
applicable to British India), $. 5 (2)—Assign- 
ment of copyright, regestrution of, tf compulsory. 
There is no provision in the English Copyright 
Act making the registration of a deed of assign- 
ment compulsory, If the Indian Legislature had 
intended to depart from the provisivas of the Huglish 
Act,'6ne would have expected some provision as to 
compulsory registiation being made by Act Ill of 
1914, “but there is no such provision in that 
Act. ‘Savire1 DEVI y, Dwarxa Prosap Bi ATYA 
All. 84 
Corporation—Suit against—Attack on the raiiuity 
of proceedings must be clearly defined and proved. 
An attackon the validity of the proceedings of a 
statutory body like a Municipal Committee, must be 
clearly defined and clearly proved and the particulars 
of the matters complained of must be given, Kari 
Prasad SINHA, UrAIBMAN, BAXAR MUNIOIPALITY V. 
BADHI NARAIN SAHU , Pat. 457 
Co-sharer—Joint decree— Decree, if can be ofirmed 
as to unascertarned shares of some and reversed 
as to those of others. f 
Under no circumstances can a decree be affirmed 
as to the un&scertained shares of some joint share- 
holders and reversed as to the unascertained shares 
of the otherjoint share-holders, KAgzsh WARI PRASAD 
BINGU v.SAsEB SINGU Pat. 740 
— Right to alienate—Some co-sharers execut- 
ing mortguge entering into compromise with mori- 
gagee to deliver some property to mortgagee for 
reducing mortgage charge— Co-sharers, whether 
bound by terme of compromise to eatent of their 
share 
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Even before partition a co-sharer in possession 
may mortgage any portion. of the joint property not 
in excese of his share subject to adjustment of the 
rights of all the co-sharers at the time of parti- 
vel where some of the co-sharers who have execut- 
eda mortgage enter into & compromise with the 
mortgagee agreeing to deliver some, land to the mort- 
gagee in consideration of his reducing the mortgage 
charge and releasing the rest of the property from 
the mortgage, the co-sharers enteriag into the com- 
promise are bound by it tothe extent oftheir share 
and the compromise is not illegal merely because one 
of the mortgagors is not a party to 1t. Kisran SINGH 
v. PRITAM SINGH Lah. 353 


Costs—Lower Court awarding costs to defendant— 
No error of principle—Interference by Appellate 
Court. i ra r 
Where there is no error of principle in the 

order awarding costs to defendant passed by the 

lower Court, the Appellate Court will not interfere 
with that order. Buarata Busan PRasap SINGH 

yp. SEORETARY OF STATE FUR INDIA Pat. 223 

Principle of awarding costs. Kh : 
As regards the costs the accepted principle is 

that costs shall follow the event unless the suc- 

cessful party is guilty of misconduct or there is 
other good cause or exceptional circumstance for 

depriving him of it. HARENDRA Natu MUK. ERII v. 
HARIPADA MUKLEPJI . , Cal, 852 

i = Suit for accounts — Preliminary decree 
omiiting to state subject of costs—Costs awarded in 
final decree should be tuken as costs of whole surt, 
T'he general rule as to costs ina suit for accounts 

is that they are to be given at tbe time of the final 

decree, This is obviously necessitated by the nature 
of the case as until the tinal decree is passed, it is not 
possible to assess accurately what the costs are, In 
these circumstances, therefore, the complete omission 
of the OUvurt passing the preliminary decree to 
mention the subject of costs can only be interpreted 
as meaning that, that Court Lad intended to folluw the 
general ruie and to reserve the question of costs until 
the time of the final decree. The order of the Court 
which passed the final decree should, therefore, be 
taken as meaning ei costs granted verg pe SeA 
it. Jar BHAGWAN Dass v. Om Pa a 

of the whole sul Lah. 550 

-fees—Order for payment of enhance 
sare ariel Order contested until final adverse order 
—Time for payment should be granted. | i 

Where the appellant has been contesting with 
some show of justification the correctness ot the 
order requiring him to pay an enhanced court-ide, 
he should be allowed reasonable time 1m which to 
pay the deficiency on an adverse order being finally 

passed against him. Purra VENKATAKRISHNIAH V. 

DAEIK ALI SAnIB ° Mad. 878 


Suit for restraining decree-holder from 
executing hisdecree on ground that decree was 
obtained by fraud and collusion and was void 
—Court-fee must be paid ad valorem on amount 
of decree sought to be avoided. 

Where a person brings a suit with the prayer 
that the defendant-deeree-holder be restrained by a 
permanent injunction from executing the decree, on 
the ground that the decree was obtaimed by 
figua and collusion and was, therefore, vofd and 
incapable of execution, he must be required to 
value his suit according to the amount of the 
decree which he seeks to avoid; and he must pay 
the court-fee advalorem on this amount before he 
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can be permitted to proceed further with the sui 

KisHorI Lau MARWARI v. Kumar OLANDRA Napa 

Dero ; j Pat. 18 

—Valuation of suit—Suit by widow to cane 
deed of family setslement executed between he 
and her husband's brother—Allegation that*she we 
induced to sign it by fraud—She alleging thi 
her husband died separated Jrom his brother an» 
she got possession of entire proper tyes as his heima 
and that document curtailed her rights—Prope 
method of valuing suit—-Suit held was propertnd 
valued. 

A widow brought a suit to cancela deed c 
family settlement executed between herself and he 
husbend’s brother, on the allegation that she wə 
induced to sign it by fraud and misrepresentatiom 
Her case was that her husband was separat 
from his brother andon his death she got posser 
sion of his entire estate as his widow and heir 
but the recitals in the document were on the fooi 
ing that the brothers were joint andthe plainti 
on her husband's death was entitled to mainter 
ance in lieu of which she was given propertic 
worth ks. 20,000. At the time of the institution ¢ 
the suit she paid Rs, 15 as court-fee treating it a» 
a declaratory suit but she was directed to valo 
the relief and she valued it at Re. 5,iu0 on whic 
amunt court-fee had been paid. The Court hell 
that the suit should be valued on the basis ¢ 
the market value of the properties: 

Held, that the proper method of valuing the gui 
was according to the injury or luss from which wb 
plaintiff sought to be protected and that loss coul 
nut be valued at the total value of the propertie 
in suit; such 9 value would be proper if th 
plaintiff was out of possession of the pioperties c 
uf the document denied her any right und titu 
whatsoever and she had to come to Uourt to chang 
her position from that of & person enjoying n 
rights to that of a person enjoying the full right 
But as the document gave her considerable right 
and she came for something better, it was for th 
plaintiff in the first instance to put a valuation o. 
the relief claimed, and ae this valuation was no 
wholly unreasonable or arbitrary, the Court shoule 
not have‘ interfered with it, DEOKALI KUARI vu 
MAHADEO PRASAD BHAGAT Pat. 15: 
Court Fees Act (Vil of 1870), 8. 7 (Iv-A)—Suit Jo 

possesston—Cancellatton of alienation document» 

uf essential—Case comes under 8.7 (iv-A)— Valu 
jor s. 1 Civ-A) 8 market value, 

Where the alienation dwcument is an inseparablh 
obstacle to a prayer for possession so long as i 
has not been declared void or cancelled, the can 
ceilation or avoidance of that document is an essen 
tial part cf the relief sought and the cuse mus 
come under y. i \4v-A), Uvurt Fees Acn ib is no 
vf any avail so say that the prayer fur possessior 
is the main prayer. Possession 18 of course the 
ultimate object vf the suit, bub the maim ditti 
culty in the way of attaining that object is the 
document of alination Which has to be removed 
When once this document has veen got rid of, 
possession follows usa mutter of Course and the 
essential object of the suit though not perhaps ite 
ultimate object 18 ty get rid Jt the barrier °which 
les in the way of obtulning possession. 

‘Lhe value upon which the dvurt-lee is to be 
based under s,7 (¢v-A)is tne actual market value 
and not the artiicial value prescribed under s, A 
Av) of the Court Fees Act. Putra VANKATAKRISHNTASH 
v. SLBIK ALI SéulB : Mad, 816 
- 8.7 (iv) (S)—Oourt-fee is to be paid om 
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relief available at time of institution of suit — 
Necessity arising for asking for further relief due 
to change. in circumstances ajter instituting suit 
—It can beadded by. amendment of plaint and 
payment of court-fees thereon. ie: 
Conttifes is .paid on the relief available to the 

«laintiff at the time ofthe institution of the suit. If, 
fter ita institution, circumstances change and 1t. 
secomes necessary for the plaintiff to ask for any 
«yrther relief, ip is always .open to him to.apply to 

e Court for amendment of the plaint by adding new 
lief and to offer to. .pay.court-fee thereon. BIRJA 

az Kumari v. Bisuwa Nata Kumari ... Pat. 743 


$8.77 (IV) (C) —Platnt containing two prayers, 
‘one: for-declaration and other for- possession, if 

” necessary—T'wo - prayers ‘make only one, for 

: declaration and consequential’ relief and require 
‘ad valorem court-fee, i i 

: There were two main prayersin the suit; one for a 
leclaration of plaintiff's titie to an 8 annas interest 
E theestate, and the other was that should the Uourt 





-of opinion that the plaintiff was not in possession 
f her interest, she should’ ‘get joint ‘possession of it 
menlong with the defendant: `> ~ H 
- Held; that'the two prayers together made only one 
—«orayer for‘declaration aud consequential rehet and 
he plaint required:ad valorem court-fée. BIRJA KAJ 
MeComarr 0. BISEWA Nata KUMARI Pat. 743 
8:11, cl. j)'as amended by Madras 
` Court Fees Amendment Act (V -of 1922)— 
- Decree finally determining amount of profits pay~ 
“able: subsequent to suit; if can: be passed without 
: directing inquiry—Suit for possession of tnimovablé 
“property together with past and future profus— 
. Future mesne profits ascertained and determined— 
‘&.-L1, cll), appites—Court-fees’ on future mesne 
t profits, when to be paid. ` ` 4 i i 
: -1t is perfectly competent tothe Court, without 
«directing aa enquiry to pass‘a decree fidally deter- 
mining the amount of protits payable aubzequent to 
thie institutiow of the suit if it’ is’ made out that it is 
hot necessary tu make such an ‘enquiry and it cannot 
be said that such-a decree is'nut tinal or is incapable 
«of-execution; nor would it -bein contravention of the 
provisions of O; XX, r. 1z, Givil -Procedure Oode: 
: Where a cisim isfor possession ofimmovable pro- 
perty- and past profits or where‘a claim is for posses- 
sion of immovable property and for pass and 
future profits, and future mesne prolits are decreed; a 
eourt-tee willbe leviable on such protits under 8. 11, 
Qourt Fees Act, ‘before decree in respect thereof can be 
executed. - It is nordoubt true that a ‘claim for mesne 
profits subsequent to the date of suit is upon & cause 
of-action which was not existing on the date of the 
auit, but nevertheless the Legisiature has made an 
exceptiva-tothe general rule by permitting aclaim 
in respect thereof -inorder to avoid multiplicity of 
suits, VELUA VEERAN CnkTIl 9, V. VEERAN UnETII 
_ ; $ . Mad, 14 
———~ SON, |, Art. 1. Sse Oivil Procedure Code, 
3508, O; XX4; r. ô0 (2) - 470 
> Sch, ll, Art. 11. Ses Civil Procedure Vode, 
+ 1909, O. XXL, r. z0 (2)- : 470 


Criminal Procedure Code (Act V of 1898), 
| 8. FO6—Convictidn under s. 452, Penal Vode LAct 
~ XLV of 1860)—OUraer under s. Ub, if should follow. 
* Àn order unus, 8. U6, Uriminal Proceduro Uude, 
does not follow a conviction under 8. 452, Penal Uode, 
unless the tacts of a pafticular. case justities such 
order..JuNa BAHADUH Misir v. Masapgo SHAW 
‘ eee a: 4 . Gal, 850 
8.107, applicability If can be applied 
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against wronged— Magistrate, whether. can take 
action under s. 107 to prevent lawful acts resulting 
in breach of peace owing to wrongful acts of others. 
The word “wrongful” ins. 107, Criminal Proce- 
dure Cude, must mean something more than wrong- 
fulin the opinion of the District Magistrate, and 
“wrongful, act? must , mean some act wrongful 
according to some law. Section 107, Oriminal Proce- 
dure Gode, cannot be intended to authorize a Magis- 
trate to.take action to prevent lawful acts which. may 
result.in a breach. of the peace because of the wrong- 
{ul orunlawful acts of others. Section 107 is intended 
to be applied against the wrong-doers and not also 
against the wronged. It was never the intention 
of the .gection .that the wrong-doers and the wrong- 
ed should be classed together as wrong-doers, and 
made the subjects. of a common complaint and 
common action.. “The collection, or the acquiescing 
of collection of women” for the purpose of religious 
instruction, discourse or songs, the meeting together 
öf men-and women for a joint Satsang of meeting 
is,no offence under the’ law-nor is ‘the education 
6! children, and the Magistrate’ therefore cannot 
take action to- prevept such’ lawful’ act ever 
uf it would result in abreach of peace owing 
to the wrongful acts of others. JASODA ‘Leknras 
v. EMPEROR ” - Š Sind 698 
—ss. 112, 107 —Order under s. 112, how far 
can exceed information given ‘under’s. LOT > ' 
` Quaere.—It is doubtful how far an order ` under 
6. 112, Uriminal Procedure Code, can properly exceed 
the information given under s, 107. Jasona Lexurar 
v. EMPERE O | ` Sind 698 
ust gg; 112, 439, 107; 144-— Magistrate 
applying powers under 8. 112 'egually to ‘wrong-doer 

- as weil as wronged—Interference in revision, 
- The ‘Judicial’: Oommissioner's ‘Oourt is always 
very’ unwilling to interfere’- in the case of 
orders passed ‘under ‘the preventive sections of 
the Oriminal Procedure Code. “These orders ate 
largely of an administrative nature;-they are con- 
cerned withthe maintenance of-the ‘public: peace’ 
dnd'the prevention of-breaches of the public peace’ 
for the maintenance of -which the District Mugis- 
trate-is responsible, and the needs of which he, as 
the responsible officer on the spot, is presumably ia 
the best position to know; but these orders, 
though largely of an administrative nature, have 
a legal basis, and if it is clear that an order under 
s. 11%, Urunjnal Procedure Code, has no legal basis, . 
and that the District Magistrate has, proceeded 
upon a wrong legal principle applying equally to 
the wrong-doers us well as to the wronged the wide 
qwowers conferred upon him by the Iaw for the 
restraint of the wrong-doers and for the proteqtion 
of the , wronged, the . Judicial Uommissioner’s 
Gourt is bound to interfere. Jasopa LEKHRAJ v. 
EMPRROR Aran : Sind 698 
$.144e-In order under 3, 144 Magistrate's 
directed ` against wrong-doers 











` action should be 
than wronged. , i ash Sa 
. Obiter. —Even in the case of an order in an 
emergency under, 8. liż, Oriminal Procedure Vode, . 
the Magistrate's action should be directed rather, 
againut tpe wrong-doers than the wronged, though the. 
Rature of the emergency may make 1t necessary for 
a time, in the public interest, to interiere witn the. 
lawful exercise of private rights. Bul, in any cage, 
the suthority , of Magistrates ‘should bè exercised 
in defence, of rigats rather than in their suppres- 
sion, in repression of illegal rather than ia inter- 
ference with lawful acts, Jasupa LEKERAJ y. EMPEROR 
. Ki Sind 698 
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—8.144—Order under s. 144—Requisites of 
~—Order shoula state in clear and precise form 
what the public are prohibited from doing. 

The Magistrate must satisfy. himself that there 
is sufficient ground for proceeding under.s. 144, and 
when he is so satisfied, be must set out the 
materis! facts of the case in hia order, Thereason 
for this is that the public should know why it is 
necessary thattheir lawful rights should be sus- 
pended. The failure to set out-.the material facts 
of the cese in the order is fatal to its validity. 
Merely because the order has been drawn up on 
thelines of Form No. 21 of Sch. V, Criminal Proce- 
dure.Code, it cannot be said to be a good and 
valid one. The order should not be vague and 
indefinite but must state in clear and precise 
terms what it is which the public are prohibited 
from doing, Tuakin AUNG BALA y. DIsTRIOT Magis- 
TRATE, RANGOON 5 Rang. 23 


— 6, 144— Powers conferred on Magistrates 
- under 8, 144, scope of—Duty of Magistrutes. 
teotion 144, Oriminal Procedure Vode, deals with 
urgent cases of nuisance and apprehended danger 
of the breach ofthe public peace. Where there is 
danger of the breach of the public peace appre- 
hended, and in consequence therecf, an immediate 
prévention is necessary, Magistrate specially 
empowered in that behalt may issue instructions 
to individuals orthe public in general to abstain 
from a certain act, The power tnus conferred on 
the Magistrates is ‘an extraordinary power. It 
ènäbles them to ‘suspend the lawful rights of the 
public ifthey think such a suspension will be 
in the interests of public peace and safety. The 
Magistrates, however, should bear in mind that 
every citizen has a ight to ventilate his griev- 
ances either in public or in private and ask for 
redress, This right should’ not: be-curtailed so long 
as it is exercised in a lawful manner, lt is an 
illegal assumption of power to iseue an order 
under s, 144 ona pretended apprehension of the 
danger of the breach of the public peace. TAKIN 
Aone Bara v, Disteicr MAGISTRATE, RANGOON 
ye Rang. 23 


vom 8, 144 (5)—S. 144 (5) is mandatory— 
. Application under — Applicant must be gsven 
opportunity to support it. - - nae : 
- The -provision contained in s. 144 (5), Criminal 
Procedure Code, is mandatory. Where an applica- 
vioh- is presented for cancelling the order, the 
applicant must be given an opportunity to sup- 
port his application and it should not be dismiesed 
summarily. Tuaxkin AUNG BALA v. DISIRIOT MAGIS-e 
TRATE, KANGOON - kang, 23 
8. 145— Order,passed by Magistrate inciwasng 
land outside proceedings—Oraer, sf proper—Proper 
` cature,” 
« Where. in proceedings under s. “l45, Criminal 
Procedure Uude,- the Magistrate passes an order 
which includes lands outside the proceedings, he 
acts am excess of hiv jurisdiction and the orqer 18 
liable to be set aside. -Ihe proper course for him 
18 to contine his order to the plots mentionea in tue 
proceedings. JAIRPAL DINGH V, HARI UnoubnpeRy- 
Ea - : bat, 54 





© 











—~8. 145—Proceedings under—Court, if. cun 
“consider quesiion of- title to ascertain person im 
: possession— Unworked minerais—Lossession, niture 
-oy-~-Lerson having heritable cnd transjerabie rights 
--tn lana under patta—dub-acit rights not granted 
~ 'by- - patta— Person, -4f can clatm ownership of 
~mincrals — Unworked msnerals, how can be 
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possessed, stated—Possession and ouster—Held on» 

facts thuat person was in possession of mineral 

at places being worked by him—O perations carrie 
on by person held did not constitute ouster of 
proprietor's possession over unworked minerals, 

The Court, in proceedings under s. 145, Uriminal 
Procedure Uode, can properly consider questions 
relating totitle where such is necessary in order 
to ascertuin who isin possession. . 

Unworked minerals are not capable of such pos- 
session as is the surface of land or a house. 
can be cultivated-; a house can be occupied; but 
unworked minerals cannot even be occupied. 
Minerals can be possessed by actual working ; but 
where a large portion ‘of the mineral area has 
not been worked, it is necessary that the Magis- 
trate should consider who is the owner of the 
minerals in’ order to assist him in coming to the 
conclusion as to who was in possession of the 
same, 

Where a proprietor holding a permanently settled 
estate grants a permanent heritable and transfer- 
able interest in certain lands, by a patta, but the. 
patta does not grant in express terms the right in 
the minerals, the person Holding the land under 
the patta cannot found a titleto the sub-soil rights, 
in such a case thé proprietor shall be deemed to 
be the owner of the minerals underlying the land, 

dn proceedings under s. 145, Oriminal Procedure. 
Code,’ it is possession that mattérs and ‘not owner 
ship. The nature ` of actual physical ` possession 
varies with the subject-matter, in the case ofun- 
worked’ minerals, possession ‘follows title and the 
owner of unworked minerals is in possession of 
them though he is not actually engagéd ih working 
them. “He is in a position to work them when he 


yrs 


d area ~ =, |. 4 
A person was in possession of certain land under, 
a patta which did not expressly grant right | to. 
the minerdls therein. He caused to be made a geolo- 
gical survey of some portion ‘of the land. he had, 
been mining bauxite and had stacked quantities of 
ore obtainea near these sites, He had also built-a, 
road up to the nearest railway station for carting. 
the ‘bauxite for transit by rail and built a baandar. 
for the use of the coolies working on the site, Ha 
had, however, not worked over the whole’ area, 
The evidence showed that intensive working had 
only taken place for a very short period ot time 
before proceédings under's. 149, Vriminal Procedure 
Uude, were started and up to the time of . these 
proceedings, work had ‘only taken | place on, the 
extreme western edge of the hili situated in those 
lands ; aa “is 2 P ETE 
. Held, that the person was in °-possession: of the 
minerais at the places which -were .acwuaily’ being 
woiked by him, . . See , 
Heid, ulso that the operations carried on by thé 
person did not, however, constitute an ouster of thé 
possession of the proprietor of the land ‘over the 
unworked minerals in that.area, KaNOol ZAMINDARI 
Ua, LTD. p. PRATAP Upainata Sant Dro < “Pat, 8g 
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8.145—Scope— Dispute as to possession 
of minerale—Proceedings under, if can be started, 

Proceedings’ under s. 145, Oriminal Procedure 
“Jode, can be appropriately mstituted in cases of 
disputes asto the possession of minerale, RANCHI 
ZAMINDARI Co., Lev, v. Pratas UDAINATH Sanr Dro 
py ` | Pat. 89 
—S, 162 —Statement made to Police during 

investigation, if can be used in trial to demolish 

defence case. 

A statcment made to a Police Officer during in- 
‘vestigation cannot be used jn respect of any trial of 
any offence under investigation at the time when such 
statement was made. Such a use is not warranted by 
the provisions of s. 162, Criminal Procedure Code, 
and if such evidence is used to demolish the most 
important portion of the defence case, it must be held 
‘that its admission prejudiced the accused to such an 
extent that the verdict of the jury cannot be up- 
held. EBrAHIM MONDAL 8, Ewpaeor Cal. 405 
—s5, 164, 364, 533~Accused produced 
` before Magistrate for remand making statement 

admitting guilt—Magistrate. recording statement 
` without complying with provisions of ss. 164 and 364 

‘Magistrate examined as witness:—~ Statement 
admitting guilt, if admissible. 

. In cases where a Magistrate has made no attem pt 
‘to comply with the requirements of s3. 164 and 364, 

Criminal Procedure Oode, in recording the con- 
‘fession of an accused person, euch a confession is 
not admissible in evidence. Where such an attem pt 
‘has been made; but there is a formal defect in 
‘the procedure thereof, then it will become curable 
‘under s. 533, Criminal Procedure Code. 

- Hence, where the accused when produced before 
‘a Magistrate for remand, makes a statement ad- 
‘mitting that he had committed the crime and the 
‘Magistrate is examined as a witness in the trial, 
‘the statement ie inadmissible in evidence if the 
‘Magistrate who had recorded the statement had 
made no attempt to comply with the provisions of 
‘as, 164 and 361, Oriminal Procedure Code. TE 
‘Kine v. Saw Min - Rang. 705 
: ~8.195 (1) (a)—"Public servant concerned”, 
~ meaning of—False information given to Sub- 

Inspector—Complaint}filed by his successor-in-office 

` —Validity of. 

The proper construction of ‘public servant con- 
cerned’ in s, 195 (1) (a, Oriminal Procedure Code, is 
the public servant olding for the time being the 
office held by the public servant to whom the false 
information was given, The complaint filed by the 
successnr-in-office of Sub-Inspector to whom false in- 
formation was given is, therefore, a valid complaint 
under cl, (a) of s. 195 (1). Jor Nazar THAKUR Parsap 
y. EMPEROR Sind 412 
~~ S. 197—Inspector of Police, whether comes 

under “subordinate ranks” as -defined' in amended 

8. 3 (1), Bombay District Police Act UV of 1830) 

—Sanction under 3,197, whether necessary for his 
` prosecution. 

"By reason of the definition of “subordinate ranks” 
added by tha, Government of India (Adaptation of 
Indian Laws) Order, 1937, to 6, 3, Bombay District 
Polige Act, an Inspector of Police is included within 
that term. Under a. 10 of the Act his appointment 
isto bemade by the Inspector-General and hig 
suspension, reduction or dismissal is governed by the 
Provisions of s, 29, which by virtue of s. 243, Govern- 
ment of India Act, must contro! and regulgte the con- 
ditions of his service, because although s. 29 does not 
make special reference .to suspension, reduction or 
Femoval, ə. 99 (1) when read with 9. 29(3) makes it 








4 
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e 
clear that the word ‘punishment’ in s, 29 (3) includes 
‘power to suspend, reduce or remove. Under a. 29 (3) 
itis the Inspector General or the Deputy -Inspector- 
General who is to suspend an Inspector. An Inspector 
of Police cannot, therefore, claim that he is removable 
from office only with the previous sanction of tha 
Local Government. Sanction under s. 197, Criminal 
Procedure Oode, is not therefore necessary for the 
prosecution of an Inspector of Police. Niaz MUHAMMAD 
Murcamman BAKSH v. EMPEROR N Sind 513 
— 5. 197— Right of prosecution— Public servant 

— Receiver — Appointment of, by Civil Court— 

Whether public servant—Sanction of Civil Court, 

if necessary to ‘prosecute him for breach of 

criminal law. 

The right to prosecute any person, or body of 
persons, by whom one may have been injuredis a 
common right which can only be limited by special 
legislation; and in considering whether the right 
has been taken away, it must be seen that it is 
taken away by express words, or by necessary 
implication. , ' 

‘A Receiver appointed by a Civil Oourt is not 
a public servant within the meaning of s. 197, 
Criminal Procedure Code, and so no sanction of the 
Court which appointed him is necessary for his 
prosecution for a breach of the ordinary criminal 
‘law of the country. Mauna Saw Mauna 9. MA Ms 
Suwe Rang. 262 
ss, 202, 436 —Magistrate proceeding under 

$. 202, whether can sross-examine witness— Intensive 
cross-examination by Magistrate, whether ground 
for directing further enquiry—Further enquiry, 
when can be ordered. i Ta, 
The hands of the inquiry Magistrate arenottied in 
the matter of questioning the witnesses when they are 
produced under s. 202, Oriminal Procedure Oode. 

It would be dangerous to lay down hard and fast 

rules as to how far the Magistrate should go in 

trying to elicitthe truth fromthe witnesses when he 
is conducting dn enquiry behind the back of the 
accused. It is commendable on the part of the 

Magistrate to show keenness in finding out the truth 

or falsity of the case before he gives the accused par- 

son the trouble of appearing before him in response 
toa criminal charge. Therefore, the anxiety of the 
trial Magistrate to get at the truth and his intensive 
cross-examination of the witnesses for that purpose 
are no grounds in law for directing a further in. 
MA Farther inquiry can be ordered only on the 
ground that the judgment of the trial Magistrate is 
perverse and foolish, Gut Mosamman v. HABIBULLAH 
* KARIM ULLAH Pesh, 522 
s. 203. Sge Penal Code, 1860,5.182 253 
—8ss. 252,253 (1) Sort Nt op acd „date 
ing Magistrate hearing parities an eramining 

Ue cote Catenion that complains was dishonest 

arrived at—Magistrate discharging accused without 

examining complainant—Order of discharge held 
legal. , ; 
etitioner made a complaint against the 
ai Man to the effect that he had committed ‘an 
offence punishable under 8. 420, Penal Uode. The 
Magistuate examined the petitioner upon oath and 
then directed that a warrant should issue for the 
arrest of the dpposite party. The opposite party 
duly appeared and a date was fixed for the hearing, 
On that day the Magistrate heard both sides and exa- 
mined some documents; but he did not take the 
evidence of the petitioner or any of his witnesses, 
The Magistrate reached the conclusion that the 
petitioner had deliberately suppressed several facta 
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in his petition of complaint and that the complaint 
was a thordughly dishonest one. He accordingly dis- 
“charged the opposite party : 

Held, that the order of discharge was legal and 
‘within jurisdiction. SunpAr Das Loo: ANI v. , PARDUN 
Bustam IRANI _ Cal. 411 


: “5. 269 (1)— Notifications under, by Bengal 
ı Gorernment—Anomaly resulting from, pointed out. 

Notifications under s. 269 (1), Criminal Procedure 
‘Code, as now issued by the Bengal Government give 
-rise to an anomaly, inasmuch as, whereas certain 
offences are .madé triable by jury, @-mere con- 
‘spinacy to commit any of them is not made so 
triable, 

{Anomaly explained by means of illustrations and 
AMesirability'of some sort of revision pointed out] 
NURAL AMIN v. EMPEROR Cal. 386 
:5. 309—Accused convicted under ss. 302, 304 
+ (l)and 324, Penal Code (Act XLV of 1°60}—Judge'a 
. refusal -to prescribe punishments under 3s. 304 (1) 

and 324° is illegal. 4 . . 
- Under-s, 309,‘Criminal Procedure Code, the Judge 
.is bound: to pass’s sentence on each of the charges of 
-which the accused is found by him to be guilty and 
-hence where the: Magistrate bad convicted the 
‘accused under ss. 302, 304 (1) and 324, Penal Code, his 
;refusal to prescribe: the punishments under ss. 304, 
‘Part (1), and 324, is illegal. Gri Maumup Suan v. 








„EMPEROR Pesh. 572 
= $, 364. &re Criminal Procedure Code, 
\ - 1898, a. 164 705 

—88. 367, 56t-A—Expunging of remarke 





from lower Court's. judgment — Commenting on 
_ conduct of persons— Guiding principles — Courts 
`` should not act as propagandiste. 
` While on the one hand Courts are at liberty to 
discuss the conduct of the persons before them, 
‘either as parties or as witnesses, untrammelled by 
“any. considerations, on the other they are not per- 
‘mitted to’travel beyond the record and are bound 
‘to exercise due restraint on the language employed 
‘by them. In other words, they should neither make 
‘any such sweeping assertions as are not borne out 
‘py the ‘evidence produced before them nor should 
‘they use language which is unduly harsh. The 
‘host offensive feature of the whole case would be 
‘where while commenting on the conduct of the 
Police Officer, the Court makes an appeal to tbe 
Press to take up the particular defects pointed out 
‘by it inthe working of the Police and to start a 
‘public agitation against them. Courts are not ex- 
‘pected to play to the gallery nor to invoke the 


Press in a manner which is liable to be misunder-° 


stood and may land the administration in general 
in an awkward situation. They should play the 
‘part of Judges alone and notthat of propagandists 


‘and confine their whole attention tathe evidence ` 


led’ before them and to the matters requiring-deter- 
mination at their hands. Inve ADVOOATE GENERAL 





Lah. 281 
-—§, 386 — Bengal Government Rules — 
' Determination of claims to property attached 


`~ ander s. 386—-Procedure of ‘0. XXI, r. 58, Civil 
> Procedure Code (Act V of 1908, if shoald be 
< “followed—Services of Police Officers, if can be 

utilized. . 

While determining ownership of property attaçhed 
under s. 386, Oriminal Procedure Oode, there is 
no néeessity for a Magistrdte in Bengal to follow 
the procedure laid down in O. XXI, v.48, Civil 
-Procédure Code, but on the other hand, he is not 
entitled to utilise the: services of a Police Officer 
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in investigating such claims, nor is he entitled tc 
rely simply onthe report of a Police Officer, EMPrnor 
v, BAROJINI DE CHOUDHURY Cal. 315= 
— 8. 386(1) (b, proviso—-Magistrate sheulo> 
record special reasona for issuing distress warrant, 
when it ia issued when offender has undergone 
whole of imprisonment in default. 

Section 386 (1) (b) Proviso, Criminal ‘Procedure 
Code, requires the Magistrate to record his special 
reason for issning a distress warrant only when» 
the warrant is issued after the offender has under- 
gone the whole of the imprisonment in default bat 
it is not necessary where it is issued before, The- 
‘law does not require..that reasons should be giveDm 
for selling attached property after the disposal of 
claims. EMPEROR v. SAROJINI De OHOWDHURY |, 

ae. S ` Cal. 315 
s. 393—Accused sentenced to whipping— 

Cumulative sentence of. imprisonment for more than 

five years, whether can be maintained. ieee 

The cumulative sentence’ of imprisonment of more 
than five years cannot be maintained in the case of 








an accused who has.‘ been sentenced to undergo 
punishment of whipping and vice versa. KARIM SHAN 
v. EMPEROR Pesh. 530 





——8.415—Conviction in which aggregate com- 
bined sentences do not exceed Rs. 50-Appeal to 
Sessions Judge, tf lies. 

There can be no appeal to a Sessions Judge from 


‘a conviction by Sub-Divisional Magistrate in which 


the aggregate combined sentences’ do not exceed 
Rs. 50. The combination of punishments which is 
contemplated by s. 415 of the Criminal Procedure 
Code as the section now stand after the amend- 
ment of 1923, refers ‘to a combination of the punish- 
ments ofimprisonment and fine, but this gection can 
have no‘application in a case in which two non- 
‘appealable sentences of fine have been’ passed and 
the aggregate smount of fine does not exceed Rs. 50, 
KALI ÜHARAN SARDAR y. ADHAR MANDAL Cal. 258 

- 8. 436. Ser Criminal Prooedure Code, 1898, 

s. 202 $ 522 


- ——8, 449. See Criminal Procedure Code, 1898, 
+ s. 112 ' 498 
- ——88.476,537—Complaint by Court under 
` 8. 476—Failure to recordespresa finding that it 
was expedient in interest of justice that enquiry 
should be made—Whether invalidates complaint— 

Defect, whether cured by a. 537. 

Although it is necessary that if the Oourt decides 
to make a complaint under s 476, . Oriminal 
Procedure ode, it must record a finding that, in 
its opinion -itis expedient in the interests of justice 
that an enquiry should be made, ' yet the absence 
from the record of an express finding, or a finding 
in the exact words of the section, will not invali- 
‘date the complaint. The Court neednot repeat the 
exact „words of the section. It is sufficient, if 
the record shows clearly that the Court has applied 
its mind to the question of expediency, and has 
cometo a conclusion that an enquiry is expedient. 
Section 537 would, in appropriate cases, apply to 
the failure to record anexpress finding under the 
provisions of s. 476, especially where an objection 
is taken at so latea stage that it is not possible 
for Government to find whether among other papers 
not before the Court, the finding required by a. 476, 
had not been expressly recorded. O: ARANDAS KANAY- 
LAL v. EMPEROR ees Sind 914 
~—8»488—Buddhist woman married by a 
i apt madan, whether ‘wife’ for purposeq of 
` 9..488. $ A Wi 
- A. Buddhist -woman married by ‘a Muhammadsd 
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< person is a “ wife” for the purposes of s. - 488, 
Criminal Procedure Code, -although the: marriage is 
not strictly valid according to the- Muhemmadan 
Law Even in the eye of the Muhammadan Law- 
she appears to be ‘so regarded and it is in accord- 
ance with justice, equity and good conscience that 

_she should beso regarded Mauna Pataan v. Ma 

“SAN. > . i Rang. 259 


: “8, 488 (3) Proviso-- Burmese Buddhist 
havingtwo wives—Refusul of one wife living 
‘separately, to come and live with husband along 
with other wife, whether justified—She, if can 
claim maintenance, ` í 

| Two wives of a Burmese Buddhist can never live 
-‘amicably in the same house. Hence if one of thém 
3 living separately refuses to come and live with her 
~ husband along with the other wife, she is justified in 
-doing soand is entitled to claim maintenance: 

Mauna Paik v. Ma Onn SINT Rang. 671 
—8, 491. Ste Habeas corpus. 551 

mm angi, 4 91—Order of arrest passed under s. 10, 

Sind Encumbered Estates Act—Judicial Commis- 

stoner's Court, if can interfere.’ 

The Judicial Commissioner's Court cannot inter- 
fere under s. 491, Criminal Procedure Oode, with the 
“order ‘of the manager of an estate when he orders 
“arrest of a person in exercise of the jurisdiction 

conferred upon him under s. 10 Sind Encumbered 

Estates Act, SKERKHAN DHANI BAKSH' v, EMPEROR 
Se rr N | ` Sind 963 

+8, 517—Pensioner depositing pension papers 
+ with creditor— In criminal proceedings that 
followed, creditor producing them in Court— On 
acghittal pensioner applying to’ Court for return of 
“pension papers—Oourt, held competent to return 
them to pensioner. 4 NG 
- Itis perfectly true that in an ordinary case of pro- 
< perty or dotumente with which the Court is called 
. upon to deal, under the provisions of s. 517, Criminal 
‘Procédure Code, the proper order to pass generally is 
‘that such property or such documenf should, in the 
‘absence of a definite finding as to the ownership, ba 
: returned to the person with whom it was found, In 
‘the case of pension papers, however, there is a marked 
: exception to the general rule. Here there oan be no 
: question that the only person entitled to the posses- 
‘gion of the papers is the pensioner himself, and 
further the only person to whom they have any value 

: whatsoever is the pensioner himself, 
Where a pensioner gives to the creditor hia pension 
‘papers for securing. a loan but the grant of the loan 
is followed by criminal proceedings, in which the 
*ereditor produces these papers, and the proceedings 
-result in the acquittal of the pensioner, the Magis- 
‘trate is legally competent to return the papers to the 
-pensioner, “Reza ALI WaAHSHAT v. Dwarka PERSHAD 











s 











SARAF Cal. 571 
s. 533. Sez Oriminal Procedure Code, 

- 1898, s. 164 70 
| s. 537, Sre Orimins] Procedure Code, 
1898, s, 476 : 914 


—_——-—$8, 592— Order under, sufficient to meet 
purpose of section—Ex parte warrant should not 
be issued, bs . 

An order of restitution under s. 552, Criminal Pro- 
‘cadure Oode can be enforced by warrant if necessary, 
‘but in cases where an order only will meet the pur- 
pose, the Magistrate should not make an order for 
the ez parte issue of warrant. Om RADHE b. EMPEROR 
ae Sind 710 
s. 552 — Scope and object of s. 552 — 
7 Detention “of. girl mot” “specifically “alleged for 
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unlawful purpose— Magistrate, whether has 

jurisdiction to grant relief under 6. 552-—-Remedy 

of guardian to get custody. a 

The nain purpose of s. 552, Criminal Procedure 

e Code isto protect women and girle from detention 
for immoral purposes, although no doubt the section 
would be appropriate to cases where the purpose of 
the detention was clearly, unlawful- although not 
necessarily immoral. The powers given to District 
Magistrate by s. 552, are exceptional powere to be used 
with caution and only when the conditions of the 
section are satisfied. Taking the word ‘unlawful’ in 
its ordinary meaning of “contrary to or prohibited 
‘by law” in particuler cases there cannot be much 
difficulty in determining whether the purpose is or 
is not unlawful. Where there is nothing to show 

` that the detention of the girlisfor unlawful purpose 
norisit suggested by specific allegations how the 

. detention is for illegal purpose but there is-onlya 
vague reference to the apprehension ‘that the girl 
would be spoiled as she has been wrongly detained, 

> the remedy of the guardian is by an application 
under s. 25, Guardians and Wards Act. The Magis- 
trate cannot assume jurisdiction which in the absence 
of allegations of unlawful purpose, he does not 
possess to give 8 relief which it is the function of 
another Courtto grant. Om RADHE p. EMPEROR 

Sind 710 

s. 556—Only substantial interest of Magis- 

trate giving rise to real bias, disqualifies him from 
trying case—Criminal trial—Sentence—Falsifica- 
tion of . accounts and émbezslements — Offences 
numerous—Five years' rigorous imprisonment 
held, would meet ends of justice, ee 

The accused was an ‘accountant of the District 
' Superintendent of Police's Office and as such, his 
duty was to prepare bills and treasury vouchers for 
- withdrawal of money required for official purposes, 
submit them to the District Superintendent of 
Police or in his absence to the Headquarters Assis- 
‘tant and after they had been passed and approved 
of present the bills or vouchers at the treasury 
and receive payment thereon either in cash or in the 
- shape of cash orders. The offences with which the 
accused was charged in the eight trials were offences 
alleged to have been committed in connection with 
his duties which also included’ the’ maintenance of 
accounts and cash registers including a register 
known as General Remittance Receipts. ‘In one- of 
the trials, the accused was charged with an offence 
of cheating under s. 420, Penal Oode. In another 
trial he was charged under s. 468, Penal Oode, for 

e forging the signature of the District Superinten- 
dent of Police ona treasury voucher. In the third 
trial he was charged under s 477-A for wilfuland 
fraudulent alteration The alleged falsification of 
accounts, the embezzlements, the cheating and the 
forgeries we® all alleged to have been perpetrated 
by the secused in the District Superintendent of 
Police's Office or in connection with the books and 
papers maintained, or issued from there, and no 
question whatever with reference to ‘the efficiency of 
the work of the Treasury Officer or to the discharge 
of the work of his office was substantially involved 
in any of the cases. Similarly the offences when 
added up did not involve a very great monetary 
value: ” f ; ; 

Held, that the Magistrate wbo tried the case 
though functioned as a. Treasury Officer had no sub- 
stantial interest in the case so as. to disqualify 
him from trying the same and the trial therefore 
was not vitiated on that account. gett 
' 'Ëeld,: also that the“ gravity, of the offences’: of 





Criminal Procedure Code—concld. 


. s 
: dishonesty was to be. judged not only by the pecu- 
tniary value involved. However if the number of 
‘cases against the accused were not so numerous, the 
aggregate term of imprisonment that the accused 
: would have been sentenced to suffer would not be 
“very high, -While it would not be proper to deal 
with him leniently, a term of five years'- rigorous 
: imprisonment, in the aggregate would emply meet 
- the ends of justice. Ma. Po Kywe v. Tee Kine 
i 4 Rang. 63 
Procedure Code, 
281 


t sent s. 561-A, See Criminal 
. 1898, . 5. 367 


Criminal trial —Accomplice— Witness not revealing 
: has knowledge of intended crime-—- Whether becomes 
: accomplice. Ke 
. The mere fact that a witness did not reveal his 
: knowledge of the intended crime to the proper 
: authorities is not sufficient to make him an acces- 
» 8óry or accomplice so 
: NURAL AMIN w- EMPEROR . Cal. 386 
Evidence—Conviction on siatement of co- 
accused—Such statements, when canbe used against 
accused, . 3 * 
Accused perkons are to be convicted upon evi- 
dence produced by the prosecution and not by 
‘etatements made by co-accused to the Police. 
A person's .position as-a witnessor accused is, so 
.far as the admissibility of evidence is concerned, 
| determined not: by. what was done by the Police 
. during the .investigation but by his position at the 
- trial. A statement made by the accused ean be 
used against hisco-accused, only if it is a con- 
-fession within the meaning of s. 30, Evidence Act, 
Statements made by accused persons to the Police 
zare subject to: great restrictions under the Evi- 








«dence. Act. These restrictions are not to be 
„eyaded by „the subterfuge. of making accused 
“persons .as first witnesses and taking statements 


ifrom them es such. é , 

What a witness does not say is not sub- 
, Btantiye evidence on which an .accused person 
„can be convicted. SHEWAKRAM Issarpas v. EMPEROR , 
: Sind 464 
abducted 





: —Idéntification—Identification by 
e giri. Er dog z 
The identification by the. abducted girl of an 
1 nocusêd person who was shamil-taftish with herin the 
‘earlier stage of the investigation is perfectly meaning- 
Jess. BoHAN SINGH V EMPEROR, Lah.-520 
Sentence. Sze Criminal Procedure Oode, 
41898, s. 556 . : 63 

_— Trial by jury-~ Accused charged with 

abduction andi kidnapping—Separute verdict on, 

each charge should be taken. h A 
| lna case where an accused person is charged with 
„both kidnäppinġand abduction, it isessential to take 
a separate verdict on eych charge. If this is not.done, 
it may becomes mere matter of specudation what the 
„decision of the jury really was. Nanna Guosg v. 
JEMPEROR hee Cal. 322 


‘Custom (Punjab)—Adoption—Sara sub-caste of 
©- Jat tribe in village Hans, District Ludhiana — 
© Special formalities, if any—Deed of adoption 
followed by gift of land to adoptee, held sufficient 
_, compliance with Customary Law. : 
‘Among ‘the Sara sub-caste of the Jag tribe in 
village Hans, Tahsil Jagraon, District Ludhiana, 
‘no special formalities aré considered necessary in 
eaies of adoption: but a tere declaration of adoption 
and general treatmérit as a‘son are considered 
‘gnffidient; a deed of adoption followed by a gift of 
-and to the adoptee is sufficient compliance with 
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as to vitiate his evidence. . 


In certain partition 


-- [1939 


Custom (PunjJab)—concld. 


_ what is required by Customary Law Psuman Sinan 


v, MANU Lah. 576 
Allenation —Necessity—Money raised for 
payment of previous mortgage is for necessity. 

Sale of ancestral property to raise money for pay- 
ing offa previous mortgage is one for necessity, 
From the mere fact that the vendee has not yet 
paid the previous mortgage, it cannot be said that 
here was no necessity for the payment KHAMANA v. 
SITA SINGH Lah 801 (a) 
——— Awang of Pura Neka —Widow — Alienation 

of ancestral property—Widow inheriting entire 

estate of husband takes life estate. - | : 

Awans of Pura Neka are governed by custom. 
According to custom when a widow of a collateral 
inherits the entire estate of her busband, she takes 
only a life estate and an alienation: by her of the 
ancestral property can be challenged by other 
collaterals. Fazat KARIM v. ALLAH Rarna Lah. 625 

Succession — Khokhars — Self-acquired 
propertu-—Daughters v. Collaterals. 

Among Khokhars daughters exclude male collaterala 
in ruccession tothe self-acquired property of their 
father. SIKANDAR v. Karam NISHAN Lah. 209 
Damages. Sze Tort 18 
Debtor and creditor — Right to recover debt 

devolvingon sons jointly—Some: of them, whether 

can aplit up cause of action and bring suit for 
thetr share only. 

Wherethe right of a person to recover certain 
debt has devolved upon his sons jointly, they can 
file only one suit against their debtors: for the 
recovery of the whole amount, Some of them cannot 
split up the claim and institute a suit for a part 
thereof on their own behalf on the ground that others 





. did not join with them as co-plaintifis. In sucha 


case it wouldbe incumbent upon those instituting 


. suit, to claim the whole amount on-behalf of them- 
.selves and their brothers on: payment of the fall 


court-fees andto make their brothers who refused 
to join, co-defendants. Gopanpss METHARAM y, 
LOKAMAL OHRLLABAM | Sind 718 
Decree—Construction—Compromise decree—One H 

dedicating by will certain premises to Digambari 

Jain deity — Subsequently D, descendant of H 

claiming property to be im nature of private 

family endowment— Suit by -deity for declaration 
of its rights—Compromise and consent decree—-D 
declared entitled to premises . during his life and 

premises declared as dedicated to deity after D's 

death—Subsequent suit by deity against descendants 

of H for declaration that property dedicated 
belonged to it—Held on construction of terms of 
settlement that D had power only to dedicate for 
his life—Terms held recognized inreality dedication 
made by H —Terms held being embodied in decree 

did not require registration under s. 17 (2) (vi), 

Registration Act—Dedication held did not amount 

to gift so aa to require registration. 

One H, a Digambari Jain, by bis will of 1828 dedicat- 
ed certain premises in favour.. of, the ` plaintiff 
Psreshnathji, a Digambari Jain deity. B a.son-in- 
law of H was given the right of regidence in the 
premises so long ashe paid certain rent. In 
case he did not pay any rent, he was to pgy a 
certain amount by way of consideration for the 
house. The right of the deity tothe property was 
recognized by the descendants of H till 1912. 
proceedings between the 
descendagts of H and ina suit instituted, by the 
members of the Panch against the déscendants of 
H, the property was acknowledged as being 


‘dedicated to the deity, In187i,0 a grandson of H. 


. 
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mm—Oecree—contd. 


im a document exècuted by him§ recognized the 
right of the Panch, and the deity to retain the 
revenues of the property. Onthe death of C in 
1912 his nephew D who took possessiun of the 
property took a different attitude and claimed 
that the property was in the nature ofa private 
débutter or family “endowment, the object being 
the setting up of an imageof Pareshnathji in the 
premises, The. result was that a suit was brought 
against him in 197 which was eventually com- 
promised anda consent decree made in 1922, 
Subsequently the deity through its next, friends 
sued the descendants of H fora declaration that 
the premises belonged tothe plaintiff deity. The 
issue inthe suittufned upon the construction of 
the terms of settlement arrived at in i¥zz, By the 
terms of that settlement D was declared entitled 
to. a portion of the premises only during his lifetime 
and after his death the premises were declared 
dedicated to the Jain temple of the Digambari 
deity Pareshnathji und as forming part of the trust 
estate of the deity to be used as diaramsala in 
the name of D's mother. The rest of the ,premises 
were declared :as dedicated to the deity : 

“Held, that the terms of the settlemeat were to be 
read together in order to arrive at a correct 
construction. Keading. the terms as a whole it 
was clear thafthe parties intended that the terms 
agreed upon should embody a recognition that the 
property had already been dedicated to the deity, 
but that, as a compromise, D was allowed to occupy 


the premises during the term of his natural life, D. 


therefore had, nd power of dedication except 
possibly for the perivu of his nutural life. ‘Che efect, 
Was that the terms ‘of settlement ia reality only 
recognized a previvus dedication, namely the dedi- 
cation made by Hin 1326. a 
by, H was really a dedication to the deity and not tu 
thé Mandir and therefure was a valid dedication, 
The te:ms of settlement amounted to a declaration 
of a prior dedicació and were not in the nature ofa 
will, The terms of Settlement were embodied in a 
decree of the Uourt and clearly came, within the 
provisions of s. 17. (%)\vi), egistration Act, . and 
did not require registration, it being a transfer 
in, execution of a decree of a Court ot competent 
Jurisdiction was not affected, by the provisions ot 
‘Transfer of vroperty Act. The dedication contained 
in the terms of settioment did not amount to a giit 
nor could the cecree be considered tobe in the 
nature of a deed of gift. MANIOKOHAND AGARWALLA 9, 
PARESHNATHII Cal. 605 
- - Sale of— Rights of vendee under. 

The purchaser of a decree purchases the rights in 
the decree and if one of these rights vesting in the 
vendor wasa right to have the decree amended under 
the law, this right, also passes 10 the vendee. Jal 
Baacwan Das y, OM PARKASH Lah. $30 

Bening astae—Judgment passer without 
jurisdiction is votd—Separaute sust to set aside 
‘decree on ground that Vourt passing it had no 
jurisdiction, 1f maintainable. 

A separate suib toset aside a decree is main- 
tainable if the- person instituting the suit cumpluius 
that phe decree wag without jurisdiction. Judgments 
ofa Court of law areeither unassailable or azsailable, 
To the former culego1y belong those judgments 
which are pronuunced by a competent Court aud 
are tree from defecis otherwise. Judgments falling 
under thelatter category muy either be ,vvidabie 
or void.’ Those obtaiued by collusion or fraud are 
voidable, and if not attacked, they hold good, put 





judgments which are-void ‘have no existence’ in léw ` 


GENERAL INDEX 


' Saws, AMBIIBAR v. 


The original uedication | 


~tuken and suflered by his 


xrtrix © 
Decree—concld. ta 


d 


2 . 5 è “ 
and a judgment which is passed without jurisdic. ` 


tio’ is void. INTIZAMIA UOMMITTEE GURDWARA DARBAR 


AMBITSAR A ‘Lah. 785 
—— Setting aside of-—Fraud— Person stating ihat 
* Ke used- to draw water from certain navla— 

Statement does not amount to fraud. 

Where in a dispute regarding water right, the 
defendants state before the Assistant Collector 
thit they used to draw water from a 
naula, 
méat would not amount to fraud practised upon 
the Court. Jit Sinca v. OuETLU 





tf can get it set aside on ground of fraud. 


All, 91 ` 
Setting aside of-—Person not party to decree, 


CENTRAL BANK or INDIA, Lap, | 


; | dre certain ` 
this question ia one of fact and the state- ` 


No person who 18 not & party to a ddécree oan.. 
cldim to have it set aside on the ground of fraud - 


or: collusion. All that he can claim 
decree may not affect his rights. Intizawta Com- 


is that the > 


MITTEE, QURDWARA DARBAR SAHIB, AMRITSAR V., ORNTRAL ` 


BANK oF INDIA, LTD, AMBITSAR - Lah. 785 
————Settang aside of—Suit for—Decrée passed - 
against widow in cupacity of administratriz of 

her deceased husband, on compromise—Her Advocate - 
assuring Court that she aamits decree to be correct 
—Her adopted son, whether precluded from bringing 
sut subsequently to show that aceree was collusive 
and invalid against him. . 
Where in a mortgage suit against the widow 
representing the estate of her deceased husband 
in the capacity of the admunistiatrix, she suffers 
a compromise decrea to be passed .aguinst the 
eblate und her Advocate assures the Vourt that 
the currectness of the decree is admitted by the 
widow, it will not be presumed that the aAavocate 
or the parties were acting corruptly or against 
the interest of the estate. ‘I'his will not, however, 
preclude the adopted son of the widow. from main- ° 
taining ths suit to show that the’. proceedings : 
akon adoptive mother were . 
collusive and invaliu against him, but the tac, 
that he has made thess allegations in the pluintis- 
not in itself suificient to raise a prima facie case 
that these allegations are true. Wroceedings of the 
Ovurts on ther face are considered prima fasie - 
tu be suund and not prime Jacie unsound and 
invalid. Kisaori LAL MARWARI v, Kumar UHANDHA 
NABAIN Dgo Hat, 188. 


Deed— Alteration — Alteration of instrument by 
person in lawful possession of M—lt is void for 
enubling any person to sue on tt or to defend 
himset] —Alseration heia not matertal and suu 


è couid be based on it. 


Wheuever any instrument is purpusely altered by a 
person in lawiul possession OL 1b ina material part’ 
of at, the instrumêut is void for the purpose of enabl- 
ing any personeto sue on itor 10 défend himself nyi 
using 1b a8 a direct defence depending un its obliga- 
tory force as an instrument. 

Accurding town agreement executed by vendor and 
veudee, the vendee was to pay the bulauve of the un- 
paid purchase money on the expiry of the time for 
prederriug an appeal by certain porsun orit dppeat 
was nieg, upon 16 dismissal, “‘I'be person who was 
in possession of the insyrument, udder an erroneous 
benef that the time tor preteiring appesi had expired, 
inseyied a clause in the instrument by which a time 
limit was set fur giving balunce uf unpaid purchase’ 
money. it Was, however, provided that time was not 
of Lhe essence of the ayreemeut with regard to either, 


ofthe stipulations: —— 5. 8 
Held, that the alteration, made no material change 


- disposition is a gift. - 


Deed—contd. : 


e . 
‘egarde the rights of.the parties or their legal 
gi was not ah a any, way altered. The vendor 
was, therefore, entitled to sue on the instrument. 
BUBENDRA Nats Boss v. ASHUTOSH SAHA Cal. 615 
< —‘Can:ellation—Lease disposed of contrary to 
its terms--Disposiiion avoided by lessor—Leasee of + 
his executor, if must bring action for cancelling 
disposition. | |, A, Dm 
Tt is trug that a fidei commissum. properly con- 
stituted and accepted cannot berevoked and it is 
no doubt also trùe that a solemnly executed and 
duly registered instrument must stand until set 
aside by a` competent Court. - | 
Where, however, a lease’ has been disposed of 
contrary to the terms -contained in it, and-that 
disposition is void or has been avoided by a 
landlord, there is no room for .the application of 
sucha doctrine, eves ia the a ae a po ka 
i ition “for value, much less where 
r E Since the choice in such a 
case, of..avoiding. the , disposition is. with the lessor 
and not -with the lessee or.-his-executur, ip cannot - 
be said that the lessee or his executor. must 
bring. an action.to get the disposition declared 
void, SIMON :CBRISTOPUER. JAYAWARDENE = pune 
4 JAYAWARDENE- .. KN Se 7 
aa eae aaa aa Rulo „ofr Scheme for election 
of dharmakarthas of temple, setting out qualifica- 
ions of persons entitled to vote— One qualification 
being that they must. be “Vatshnavas of Tengalai 
sect "Untouchables, tf included. | . . 
Jt.is a primary. rule of construction that what- . 
ever the instrument, , it. must receive a meaning 
according to the plain sense of the words. and the - 
sentences therein contained. . When.an enactment is. 
unambiguous “in itself, thé question . is. mot, what. 
the Legislature meant, but what ics language means, 
that is what the Act. has stated that. it. meant. . 
This. fundamental principle of .construction applies , 
not, only. sor, statutes but..to wills and. in fact. to 
i. written: instruments. . a, : a) 
Or ashen of administration framed for temple pro- , 
vided that the management shall ba carsied.on by the. 
dharmakarthas, that the. dharmakarthas . and. the. 
members of 





ton 


the Board eee Slecied; ani ihat; 
on shall be entitled to vote atany such. 
electa, whose name stands registered in the list. 
of voters. Then followed a clause which set out the . 
qualifications of persons entitled to have their names - 
registered in that list. One of them wus that they | 
must “be Vaishnavas of the Tengalai sect ; : 
“Held, that these words included persons belonging 
to‘that seot even if they were untouchables, 
` Held, also that’ the existence of a stiong senti- , 
ment againstthe participation of untouchables in 
the ‘management of temples was inno way relevdut 
ih the’ matter. This did nee ene ee shen. dees 
i : oo v. RANGANAT JA 
rights. SUBBARAYAL o : iad. 78 
Liability under—Eaecutant neither blind nor” 
illiterdte— Plea of non est factum— Binding nature 
4 A net where the person executing the deed is’ 
neither blind ner illiterate, where ‘no fraudulent - 
plisrepresentation is made to him,- where he has . 
ample opportunity of reading the ceed -ang such’ 
knowledge of its” purport that the plea h of non est” 
factum is not open to him, it is quite “immaterial 
whether he reads the deed or not. He “is bound by 
the deed because it operntes a6 a conclusive bar: 
against him-—not because he: has read it or uader-: 
stands it, but because he mare ka rah apes a 
isi ; art iro: É : 4 
quia ie equally, trus (apart Aror treug) in: ae 


INDIAN CASES 


| Muxagesr v. HARIPADA MUK ,ERJI 


[kadi 
Deed—concld, 


r 


at law except in.thosa special caseg where there is.: 


_aneguitable ground for setting, aside or rectifying , 
, the deed. Martin Cassin v. PETER J. CABBIN 


TRENEN PO 419. 
——— Recitals—They by th:mselves do, not prove, . 
facts contained in document. . ae 
The recitals,in adeed of transfer cannot by , 
themselves be relied upon for the purpose of proving... 
the facts’ contained therein. HARENDRA Nata , 
; .. Qal;852. 
Dekkhan Agriculturists’-Rellef Act (XVII. of: 
1879), 8. 21—Compromise decree ‘providing -that - 
judgment-debtor would: not raise plea of -agri+* 
cultural status, in execution —Such plea, +f can- be : 
raised in execution. - ~ Rk ee 
lt is-open to an agriculturist to plead his status in ° 
execution. Immunity from arrest accrues fromhis"' 
status at the time arrest is sought and even‘if-he waa ' 
not an-agriculturist at-thetimeof the decree, he may ‘ 
very Wwell-be an agriculturist at the time the decree ’ 
issoughtto be executed, “In the second placa although ’ 
the -decree cannot be modified at the instance of the ’ 
judgment-debtor who conssuted to it, itis another thing ' 
to say that it must be executed in a mode contemplatéd’ 
by it, whether- that mode is‘in accordance ‘with or is 
contrary to law. eS atin 
A decree was passed on 8 compromise which con- ' 
tained the following passage: “Defendants arè not’ 
agriculturistg nor will they raise a plea of: being ~ 
agriculturists: in any execution -proceedings of this - 
decree; and if-they~doso it will be deemed to be‘ 
invalid’. The execution ofthe decree was sought by 
arrestof one of the judgment-debtors,- He pleaded i 
agricultural status and consequent immunity from - 
arrest: «. : ihi 
Held, that. it was open to the judgment-debtor to - 
raise in execution the plea of agricultural status ° 
inspite of the. provisions contained’ in the decree, ' 
DHERUMAL NAMOMAL y. TEJUMAL JHAMANDAS © - = 
j Sind 696‘ 
signed by ` 
even if it is more’ ihan ‘ 


Document--Admissibility —Document not 
executants ta-not udmissible 
IW yeurs old © +. - 7: TOE : 

A document. which does-not even purpo:t to be: 
signed-by. the executants is inadmissible in evidence ° 
in spite, of the fact thet it is more than 30 years- 
old. CHAIRANJI LALU. Ramsi Lan “Lah. 1008 - 


Easement—One of owners of joint wali erecting 
‘wall on top of joint wall and keeping ventilators. 
in it—Right of easement in respect of auch openings, — 
if can be acquired against other co-owner. | . 
Inthe case ofjoint prsperty, every co-sharer 

has a right to use it, consistently with the rights 

of the other cu-sharers until partition. eats 
Where one of the ownérs of a joint wall erects. 

a wall on the top of the joint wali and keeps, 

ventilators in such erected wall, he dves so con-, 

sistently with the rights of the co-owner and 
cdnnot, therefore, acquire a right of easement in 
respect ofthe ventilators against the co-owner. 

Onkar Nata v. MUNI LAL i ` Lai. 498 

Hight to cut tree—Right of easement in 

respect of trees projecting over neighbour's land, , 

af can be acquired—Owner of tree, whether has” 

right to prevent person in possession of lund evér 
which branches oj tree are growing, Jrom cutting, 
away projecting branches —Right to project branches, 
expressly conferred ` but right to ‘lop off branches 
not reserved—Branches held could not be cus off.’ 

No right of-easement can be acquired ‘im respect | 

of’a tree which gradually projects over the nejgh-" 

buuy's land-insensibly ‘and by slow degrees and 





* 
. 
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the owner of the tree hàs no right to prevent 
a person lawfully in possession of land, into 
or over which, its roots or branchee have grown, 
from cutting away so much of them as project into 
or over his land. 

Heid, on facts that by the common intention 
of the parties at the time of the partition and 
the sales, the rightto project the boughs of the 
tres in question was expressly conferred and 
transferred and the defendants not having ex- 


pressly reserved for themselves the right to lop’ 


off the projecting branches in the sale-deed in 
favour of the plaintiff, they were not entitled to 
cut off the branches. ARUMUGHA GoUNDAN v. RANGA- 
BWAMI GOUNDAN Mad, 321 


Easements Act (V of 1882), s. 12—Person 
claiming right of way as easement over another's 


land by prescription — Time during which third . 
person was in possesston of both person's lands, as 


tenant, tf can beexcluded from prescriptive period 

of 20 years. , 
Section 12, Easements Act, does not lay down that 
during thetime that a person is in occupation of the 
, building belonging to another as a tenant, he cannot 
acquirean easement cver the adjoining land belong- 


ing to his landlord for the beneficial enjoyment of- 


other immovable property, not his own, but belonging 


to some one else whose building also he happens to - 


occupy for the time being as a tenant, 


Where a person claims a right of way as an ease- l 


ment for the beneficial enjoyment of his shop over the 
land of another and a third person becomes a tenant 
of both these persons’ shops, the period during which 
the third person was such tenant cannot be excluded 


from the period of zU years during which the person .« 


claiming the right of way, claims to have enjoyed 
the right and acquired it as an easement by prescrip- 
tion, Nasta-up-Din HAIDER v. RAGHUBIR PRASAD 


All. 452 : 


——--88, 13, 24,25, 27— Owner of first floor— 
Right of support from ground floor owned by 


another—Liability to keep ground jloor in repairs. 


~ Right of support, if natural right. 

The owner of the first floor is entitled to support 
to his first floor from the ground floor of another 
person butthe latter is not liable to keep his 
ground floor in repair in order to make this right 
of support effective. The former can enter upon the 
ground floor himself for the purpose of doing the 


necessaly repairs, The right of support claimed by | 


the former isnot a natural right; one cannot 
have a. natural right of support for something, 
which itself has no natural existence, FIDAALLI 


MULLA KURBANALLI v, AKBARALLI KADARBuAI 


Bom, 731. 


Estoppel —Deeree against holders of jagir—Jagir 


inalienable—Compromise between decree-hoider and - 


some: of- judgment:debtors including minora 


consenting execution to proceed agungi ımmovabie ` 


property—Court while recording compromise not 
observing -provisions of O. XXXIIL, r. 7, Gwit 
Procedure Uode—Orther judgment-debtors remaining 
ex parte—Portion of property mortgaged by previous 
jagirdar to decree-hoider — No eviaence to snow 

-decree-holder’s ignorance of terms of jagir—Plea 

of estoppel, Reid could not prevail aguinst minors 

-and judgment-aebtors ex parte. 

: A decree was passed against the holdessof an 
inalienabl’- jagir; A compromise was effected 
between the decree-holder. and some of the judgment- 
debtors includiug minors whereby they consented 
to the decree being executed agamst the immovable 
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property. The provisions of O. XXXII,r. 7, 
Civil Proeedure Code, regarding leave in respect 
ofthe minor judgment-debtors were not observed 

. by the Court while recording the compromise, A 
portion,of the property was mortgaged by the 
previous jagirdar to the deoree-holder but there 
was no evidence to show that the deoree-holder 
did not know the real state of affairs, that is, the 
terms of grant, and wasinduced to act merely on 
the representations of the judgment-debtors. The 
decree-holder in execution, attached the jagir and 
pleaded that the judgment-debtors were estopped 
from pleading that the jagir was inalienable: 

~ Held (per Abdur Rahman, J.)—That the plea of 
estoppel could not prevail as against the minors 
or other judgment-debtors. who- remained ez parte 
SUNDARARAYULU NAIDU v. B. PAPIAH NAIDU 





; I. Mad, 587 
—Estoppel on point of law. Ses Will— 
, Construction i 753 


——— Relinguishment of rights with full under- 
standing—If could subsequently. be asserted, 

The person relinquishinghis right may be pre- 
vented from asserting iton the ground of estoppel, 
if understanding by the executants has been 
proved, JZHARB Fatma BIBI v, Ansar Farma BIBI i 

stot . All. 801 (b) 

Evidence—Admissibility—Judge refusing to accept 

. certain evidence in first instance—Whether has 
jurisdiction to take it into consideration again. 

Where a Court refuses to accept certain docu- 
ments’ in evidence in the first instance he has ao 
jurisdiction to take them again into consideration 
unless some explanation or reason could be given 
by the party producing such evidence. kam Kusuan 
CHAMAR V, KAMSOaAG UL AMAB fat. 407 

Evidence res gestae — Statement made to 
third party—Admisstvility of —Questson in dispute 
between X and Y, whether X agreed to purchase 
fom Y on certain date—Statement in support of 

‘a allegation in letter written by Y to third party, 
whether admissible against X. vo $ 

In certain casesa witness maybe asked to give 
particulars of what a person has said ‘shortly after 
an occurrence anda complaint that such a person 
may have made shortly. after an occurrence notas 
being evidence of the facts complained of but as 
being evidence of the consistency of. the story of the 
complainant, This, however, is an exception to the. 
general rule of evidence, which is, that ‘statements 
may be used against a witness as admissions, but 
one 1s not entitied to give evidence of statements, on 
other occasions by the witness in confirmation of his 
testimony, Where, therefore a dispute between X 
and Y is whether X had agreed to make a purchase 
from Y on a certain date, a statement in support of 
Y's allegation im a letter written by Y toa third party 
is inadmissible either in examination-in-chief or in 
cross-examination, bids4kD GILLIE v. Posso, LIMITED 

ii a PG27 
Ezpert— Both parties producing experts who. 

Yiving evidence supporting’ respective parties— 

Value of. 

Where‘handwriting experts have been produced by 
both the parties their evidence is of little help 
when each ‘of thym supports the case of the party 
who dias called him and each gives technicul reasons 
in support cf his opinion. MonAMMAD ZIA-ULLAH Kuan. 
v. RAFIQ MOHAMMAD Kean Oudh 190 
-— Judyment not mentioning certain atem of 

evidence —Whether “can be said that Juage did 

not consider that evidence—dudgment, tf can be 

-set aside on that ground, 


Š ` 





zlii 


- Evidence—coneld. ° 

It is impossible tohold that a judgment . cannot 
be sustained merely by reason of the fact that 
ccrtain items of evidence have not been mentioned 
in it. The mere fact that the Judge‘has not 


mertioned in his judgment certain item of evi-* 


dence doesnot entitle one to say that he dismiss- 
ed that piece’ of evidence wholly from his con- 

sideration. Moxgapa DASI v. Laksumi NARAIN Das 
as Pat. 746 
Sufficiency— Ownership of property —Evi- 

dence of tenant. 

` The evidence of a witness that he is occupying the 
property in diepute as the tenant of the plaintiffs is 


insufficient to establish the ownership of the plain- ~ 


tiffs, CHIRANJI LAL v, RAMJI Lau 


Evidence Act (| of 1872), 

. assessment of fair rent—Defendant claiming rent 
free and nishkar property—Recitals in decrees 
and kohalas—Admissibility, 

The Legislature in enacting s. 13, Evidence Act, 
did not intend to draw a hard and fast distinction 
between aclaim and an assertion, nor between an 
assertion of rights made by a transaction and an 
srrortion of rights made in a transaction. 

In acuit bya landlord for an assessment of a fair 
and equitable rent in respect.of atank, the defendants 
allt ged that they held the property rent-free and that 
the property was nishkar : 

Held, that the recitals in the decrees and kobalas 
relied on by the defendants were admissible under 
s. 13 as assertion of rights claimed by them and they 
may beused for the purpose of proving that the 
defendants over a long period of years had treated 
the properties in suit as being their nishkar property. 
KAMESHWAR SINGHA v. HRIDUY Nata Basco Cal. 413 
——— 8. 15, Illus, (a)— Three successive shops, 
.each insured, belonging to accused burnt down by 

three successive jires— Accused getting insurance 

money tn each cuse—Fire held not accidental but 
part of design in which. accused had his share. 

Where three successive shops of the accused, each 
of which had been insured, have been burnt down 
cn three successive occasions, on each of which the 
accused had claimed and.got the insurance amount, 
the succegsive fires indicate according to lllus. (a) to 
B.. 15, Evidence Act that the fires were not accidental 
but part of a design in which tLe accused hada share. 
NUBAL AMIN v. EMPEROR Cal. 386 


“mm S, 24-~ Use of word “appears” in 8. 24, 
-object of, stated. 

The Legislature used the word “appears” in s. 24, 
Evidence Act, to provide a safeguard in the interests e 
of accused persons. It connotes less positive proof. 
11-it appeare to the Court from the circumstances 
cf a particular case that the confession has not 
been made voluntarily it must be rejected as 
irrelevant. Such circumstances should be presumed 
to exist in cases where an accused person in Police 
custcdy makes a confesbion. Tuk KING v. Saw MIN 

: , Rang. 705 
8. 31—Meaning of 2. 31, explained, 

Section 3i, Evidence Act means that an admission 
unless it amounts to anestoppel, is not cenclusive 
us against the maker, as it is open to him to prove 
that it was made under a mistake of law or fact 
or that it was made under threat or inducement. 
Ter Kine v. Saw MIN Rang. 705° 
8. 32—Pedigree—Entry in, as to devolution 
of- property — Presumption. i 

While = pedigree table may be presumed to be 
correct about the Ę:elationship shown’ in it and 
while the devolution of property may be rightly 


Lah. 1008 
S. 13 — Suit for 
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shown in the pedigree table, the reason for the 

devolution is not a matter which is strictly an 

essential part of a pedigreetable. Hence the accuracy 

of such an entry carries no presumption with it. 

Fiatal v, Kanta Davi Lah 990 

—-— S$. 71 — Ezecution of” documents by 
pardanashin lady— Proof of. 

it is the conscious execution and not the mechani- 
cal'execution of a document, that must be established 
in the caseof a document executed by a parda- 
nashin lady. NATHUSA 2. MOHAMMAD SIDDIQUE 

Nag 763 
8$. 90--Ohar sanads executed as early as 

1251 B. 8. and 1269 B. S.—Presumption under 

8, 90 as to genuineness. 

A presumption under s, 90 as to genuineress of 
ancient documents attaches to char sanada executed 
as early as 1251 B. S. and 1269 B.S, The mere fact 
that no reference is made to them in other docu- 
ments is not sufficient to rebut the presumption. 
KAMESHWAR Sings y, Hrtpoy Nara Samoo Cal. 413 
———- 88. 91, 92—Applicability to wills. 

Sections 91 and 92, Evidence Act, apply only to 
contracts, grants and dispositions of property and 
a will is neither a contract nor & grant nor a 
disposition of property until the death of the tes- 
tator makes it operative. Consequently, a register- 
ed will can be revoked by an unregistered docu- 
ment and s 92 (4)is no bar. Ma.omep Yoonvus v. 
ABDUR SATTAR ISMAIL . Mad. 949 
8. 106—Onus—Suit Jor mesne profits- Onus 

to prove amount wiich defendant could hate got 

with ‘due diligence ts on plainitff—~ Absence of 
evidence on both sides—Suit must fail. 

ìf a certain amount is claimed by the plaintiff 
as mesne profits on the footing that that amount 
the defendant could get from the property with due 
diligence, the onusis upon the plaintiff to prove 
what amount the defendant could have got from 
this propeity with due diligence, but where both 
the parties adduce no evidence, it is impossible for 
the Court to determine the amount of mesne profits 
and the claim for. mesne protits must, therefore, fail 
for want of evidence, HARENDRA Natu MUKbERJI v. 
HARIPADA MUKHERJI Cal. 852 

‘8. 114— Retenue sale — Presumption — 
Purchaser not taking possession — Whether gives 
rise’ to presumption that possession of old pro- 
pretora continued and was adverse to purchaser. 
if it be once shown that the lands in dispute 
passed by the revenue sale held for arrears of revenue, 
there can in law be no presumption that, con- 
tinry tothe purchaser’s rights, the possession of 
the old proprietors continued as before and that: 
it was adverse tu the purchaser- and that the old- 
proprietors remained in receipt of rent from the 
agricultural tenants from the mere fact that the 
purchaser 
aiter the sale. kam RAMBIJAYA PRASAD SINGH v. 
Keisuna MADHO SINGH Pat. 982 
—S. 114— Woman sleeping in room containing 
two cots—Court, if can presume that her husband 
must have sliept on other cot on a p@rticular night. 

The illustrations to s. 114, Evidence Act, show 
the extent to which court may draw presumptions 
and cleariy s, 114 is no justification for a Court 
presuming without evidence that because a woman 
sleeps in a room with two cots, her husband, an 
inmate of house, has slept on the other cotor a 
particula? night. ShEwAKRAM IssaRpas-v. BMPEROR 

. f Sind 464 
proceedings —~ 
4 

















-8.114; Hlus; E—Seitlement 
Demarcatron—# resumption. 


has not taken possession of the land - 
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If an official act is proved to have been done, it 
must be presumed to have been regularly done. 
The mere fact that there is no evidence to show that 
certain land which is the subject-matter of a 
settlement in a tougt, was demarcated, does not give 
rise to a presumption that there was no demarca- 
tion. Ram RaMBIJAYA Prasan Since v, Krisana 
Manzo Sinau Pat. 982 

8.115—Scope of. 

Section 115, Evidence Act, represents, or is the 
same as the law of estoppelin England. Ram Lan 
Sanu v. BIBI ZOBRA Pat. 618 
———— 8. 116. Sze Limitation Act, 1908, Sch, I, 

Art, 139 581 

8.116—Title of successor of landlord if can 
be denied by tenant put in possession by landlord. 

Section 116, Evidence Act, does not estop a tenant 
from denying the right, as his landlord, of person 
who claims to have succeeded to the landlord who 
put the tenant in possession. DAULAT Ram v. HAVELI 
Sug Lah. 533 

s. 124. See Practice 870 

8. 145—Counsel wishing to sross-examine 
witness by putting to him previous statement, if 
must first prove that statement—Previous statement, 
if canbe put to illiterate witness to contradict 
him —Judge not allowing Counsel to cross-examine 
witness by putting to him previous statement to 
contradict .him—There is failure of justice which 
is not cured by Judge's taking into consideration 
any discrepancies before writing judgment. 

There isno duty cast upon Counsel who wishes 
to cross-examine a witness by putting to him a 
previous statement, first to prove that statement. 
Section 145, Evidence Act, has to be read with 
8. 162, Oriminal Procedure Code, and quite clearly 
indicates that the attention of a witness is to ba 
called to the previous statement before the writing 
can be proved. If the witness admits the previous 
statement, or explains any discrepancy or contra- 
diction, it obviously makes it unnecssary for the 
statement thereafter to be proved. On the other 
hand, ifthe statement still requires to be proved, 
that can be donelater by calling the person before 
whom the statement was made. 

“The proposition that an illiterate person is 
immune from the processes of law with regard to 
contradiction by a previous statement has no authority 
in law, and would nullify almost completely the 
provisions of s, 115 if it were so, as the majority of 
witnesses in criminal cases are illiterate. It makes 
not the slightest difference whether the witness is 
literate or illetrate; attention can be drawn to any 
portion ofa previous statement by reading the 
statement to the witness; he does not require to read 
it himself. 

Where a Judge has not allowed Oounsel effec- 
tively to cross-examine the witnesses called for 
the Crown when they had made previous statements 
which contradicted their statements in the Sessions 
Cuurt, as (a) their previous statements had not at that 
stage been proved, and (b) the witnesses were illiterate, 
there has been a failure, of justice in the bear- 
ing ofthe case. The mere fact that the Judgemay 
have taken into consideration any discrepancies 
whieh might exist before he wrote his judgment 
does not gure the failure of justice. MUZAFFAR Kuan 
BIKANDAR Kuan v. EMPEROR Lah. 935 
Execution--Decree against father alone —Property 

of joint family attached in execution and put up 

to sale~Father dying before sale—Decnee-holder; 
whether entitled to proceed against father’s share. 

Where in execution of a decree passed against 
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‘the father Slone, the property of the joint family 
is attached and put up for sale and the father dies 
before the actual sale, the decree-holder is entitled 
to proceed against what would have been the 
father’s share in the joint family property at the 
. time of his death. BuUBNESHWAR PRASAD Narain SINGH 
y. KREMOHANDRA 3 Pat. 184 


Jurisdiction — Property situated Outside 
territorial jurisdiction cannot be sold —No 
objection raised at time of sale by judgment- 
debtor — Whether acts as estoppel — Another 
execution creditor, if can purchase in execution of 
his decree, the property so sold without juristiction 
— Civil Procedure Code (Act V of 1808), <. 21. 

An executing Court cannot sell property which 
is situated outside its jurisdiction. 

Though a judgment-debtor, who does not object 
to a confirmation of sale by a Court having no 
territorial jurisdiction to sella property, may be 
estopped from raising the question that the sale 
was a nullity, such estoppel does not operate to 
prevent an execution-creditor from proceeding 
against the same judgment-debtor. If a Oourt 
which -has no jurisdiction tosell a proprty sells 
it, ib is clear that the purchaser acquires no titla 
to it, It may be that the judgment-debtor himself 
may have made it impossible for himself owing to 
his conduct to assert that such a person has no 
title to the property, but the fact remains that the 
property continues to be the property of the 
judgment-debtor and another execution creditor 
who purchases it in execution of the decree should 
not be debarred from proving that as between 


himself and the previous purchaser his title 
ought to prevail, Kuatrop UHANDRA GHOSH v. 
PANOHU G.pat SaDaUK AN Pat. 610 


Limitation—Order of Executing Court thas 
execution casz be dismissed on part satisfaction 
with costs—Order is final—Subsequent execution 
application is fresh one. 
When the order of the Executing Oourt wasto 

the effect that the execution case be dismissed 
on part catisfaction with costs; and the Oourt was 
not moved to review that order, nor was any 
appeal presented toany superior Court to revise 
or vacate it, it was a final order disposing of the 
execution, and a subsequent execution application 
must be considered to be a new application. LAL 
Inpersit Nara v. MAHARAS Pratap Upar Nara San 
Pat. 821 
—Powers of executing Court—Executing Court, 
if can decide whether decree was passed by 

Court, which for lack of jurisdiction could not 
© pass if. 

An executing Court must be able to decide 
whether a decreeexists atall, and, therefore, where 
the Court. has no inherent jurisdiction to pass the 
so-called decree, the decree has no real existence 
in law and tle executing Court within those narrow 
limits can decide whether the decree was passed 
by a Oourt which, for lack of inherent juriediction, 
could not pass such a decree; for that point 
settles the question as to whether there is an 
existing deeree upon which the executing Vourt 
can take action. INTIZAMIA ComMiTT2e GURDWARA 
DARBAR SAIB, AMRITSAR v. OENTRAL BANK or INDIA, 
LTD., AMRITSAR Lah. 785 


——~——Usufructuary mortgage by legal representative 
—Part of consideration to discharge debt of decea:ed 
—Mortgagee knowing that debts of deceased had 
not been fully discharged and that consideration 
for mortgage not applied towards distharge of 





xliv 
Executlon—coneld. i ae 


such debts—Creditor of deceased obtdining decree 
—Property mortgaged attached in execution— 
Execution Court held could not attach property 
on purely equitable ground—Property held could 
be attached only. subject to mortgagee's rights. . 
Defendant obtained the property of the déceased G 
-by-way:: of ‘surrender from his daughter; but he 
gave an undertaking that he would pay off certain 
debts. He mortgaged usufructuarily a substantial 
item of'property in favour of the plaintiff; and the 
consideration for it was partly to discharge-a debt 
of Gand partly to discharge the private debt of 
‘defendant. <A creditor ‘of Gobtained 8 decree 
“against the daughter of Gand against defendant. 
In execution of that money decree, he attached 
scertgin property said to belong to Gincluding the 
property which had been usufructuarily mortgaged 
tothe plaintiff. The mortgdgee knew that the debt 
of Ghad not been completely paid off and that the 
consideration or part of it was not utilized for 
the discharge of such debt : : : 
: Held, that thèse -facts alone did not entitle the 
creditor to attach the property. It was necessary 
for the creditor to prove that his debt was a debt 
of the deceased Gand that defendant had not 
already paid.offdebts of an amount equivalent to 
‘the value-of the property inherited. :It was also 
necessary to raise this issue clearly in the suit, in 


order that’ the parties might let in evidence 
‘on that’ point; . : 
<. Held, aldo that the right of the creditor to 


‘proceed against the property which was in the 
plaintiff's ‘possession was an equitable right; and 
before permitting the creditor to proceed against 
that property, the Oourt would have to be satisfied 
that equitable reasons’ for applying the remedy 
existed.. Clearly, it would not be competent for an 
executing Oourt ‘to‘attach the property of a stranger 
on purely equitable consideration, Section 52 (i), 
Qivil Procedure Oode, did ‘not give the creditor a 
right to proceed against property -which was no 
longer in the hands of the judgment-debtor.. To 
proceed against a transferee, he must, therefore; 
establish his equitable right todo so in a separate 
suit, ` | Hoa 

: Held, further that the land in question had not been 
sold to the plaintif, but only. usufructuarily mort- 
gaged. A rigbt in that property -still inured there: 
fore in defendant. and that'right could be attached 
by the creditór.-- The-property could not, therefore, 
be attached subject to the mortgagee's rights, 


Tauaaraza Tver v. NARAYANASWAMI PILLAI ~- F 
E i - Mad, 333 
Execution sale. Bres Civil Procedure Code, 1908, 
O XXI, r. 66 (e) 409° 





Rights of purchaser—Decree-holder putting 
property to sale knowing fully that it did not 
belong to judgment-debtor—Auction-purchaser, if 
entitled to refund of purchase money: = 

` In Indiaan action for recovery of money paid 

for a consideration which has failed is maintainable 

as in England Section 65, Oontract Act, and ss. 38 

and 41, Specific Relief Act, recognize the principle 

thut money paid for a consideration which has 
failed can be recovered. These principles also apply’ 
toand can be invoked in. cases of inveluntary 

sales. 1a $ 7 + 

- Though there is no guarantees in a (ourt sale, 

there is some duty which is imposed by law upon 

the decree-bolder in this connection. Ufder 

O. XXI, r..13, Civil Procedure Code, when an 

application for attachment is made by the decree- 

holder, the; application must contain a specification 
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of the judgment-debtor’s share or interest in such 
property fo the best of the belief of the applicant. 
and so far as he has been able to ascertain the 
same. If the decree-holder states something which . 
is false, and makes that statement knowing itto be 
false, with a view. to mislead the bidders, there 
would be obviously a case of fraud. But even when 
the misrepreséntation was innocent, or there was 
mistake or ignorance of facts,.under which the 
parties were labouring, which led to the. invalidity 
of the whole proceeding, a fiction of a promise to, 
pay, can be juatly imputed to the decree-holder, 
and if would be against natural justice to allow 
him to retain the money which he got possession of 
under such ignorance or mistake. The auction- 
purchaser can even then. invoke the principle in 
his favour, and claim refund ofthe money paid 
under an honest mistake of facts CHarranya Das 
Baxnersge v. RANJIT PAL CHOWDHURY Cal. 244 
Executor—Suit by one without joining others. — ; 
_ Obiter.—In the case of co-executors a suit cannot ba 
held properly constituted unless all of them are on 


the. record. VRDAKANNU Napar v. NANGUNERI 
ANNADANA Os ATRAM N a Mad. 141 
Extradition Act (XV of 1903), ss. 7, 8-A, 22. 

Sze Habeas corpus . 551 


Family arrangement—Setting aside of—If can 
be set aside, on ground of unfairness to one party 

. Held arrangeme:.t could not be disturbed, although 
parties may have misunderstood their situation 
and mistaken their rights, since it was fair and 
just. 

Family re-settlements executed between father, 
tenant for life, and son, tenant in tail, the latter, 
being advised by the same solicitor as the former, 
can be considered reasonable and supported by the, 
Court even though, from a pecuniary point of view, 
the son's position is greatly prejudiced.. A parent 
can be generous to sson, or legitimate children ..to, 
an illegitimate one, or ason to a mother upon, the, 
occasion of a family arrangement without its being 
proper or possible in equity, merely on that ground, 
to suggest that the arrangement is an unfair one 
and ought to be set aside, It would indeed be 
strange if an agreement entered into by parties of 
full contracting capacity could be set aside in 
equity because, regarded from the stand-point of 
the family, it was. generous as well as just, — 

Where family agreements have been -fairly 
éntered into, without concéalment or imposition on 
either side, with no suppression of what is true, or 
suggestion of what is false, then, although the 
parties may have greatly misunderstood their 
situation, and mistaken their rights, a Oourt of 
equity will not disturb the quiet, whichis the 
consequence of that agreement; but when the 
transaction has been unfair and founded upon 
falsehood and misrepresentation, a Court of equity, 
would have a very great difficulty in permitting 
such a contract to bind the parties. 

Held, on facts that the deed in question was 
framed and took effect as a family arrangement, 
It did not, in any true sense, purport to be a sale; 
it wasa release by the three sons gf a doubtful 
claim against their mother. It was an entire 
mistake on the admitted facts to, treat the mother 
as if at the date of the deed she were a trustee of 
the bonds for the beneficiaries, and that was so. 
even if ex post facto it were to be decided that the 
gift had not been completed. Further, her position 
as regardg the deed was just the same as if she had 
not proved the will. She had no information as 
an executrix as to the validity, of the gift or the 
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evant of it which she did not possess before her 
‘ausband’s death, and her position as ‘executrix 
wave herno advantage in coming ‘to an agreement 
wwith her song 
agreement tainted in fact even remotely with undue 
mofluence. The deed was generous and just and 
sould not be set aside. Martin CASHING PETER J. 
JASBIN P C419 


Wraud-~Findings as to, is a matter af proof and not 
surmise. 
“ Tt would be doing a grave and. lamentable in- 
por in making againsta party an imputation of 
raud, as to which no issue was fixed, to which no 
ne has ventured to testify, and which seemed to 
mest solely upon an allegation in the written state- 
nent which contained no mention of fraud -and 
porhich was not.supported .by any evidence. The 
Minding of the High Court that the appellant (before 
whe Privy Council) perceived (¢ e., knew) that the 
cespondents executed the deed of. sale under a 
amistake of law, was matter of proof nut surmise 
«and cince no ‘evidence either of. the fact or of his 
penowlaage of it was given, the finding could not 
e sustained. Dawson's BANK, LIMITED v. MAUNG 
Mya Tuwin i PC 892 


«Gift. Sez Hindu Law 761 

-Imperfect gift followed by: appointment of 
donee as executor, whether. entitles donee to pro- 

_ perty--Magnitude of bequests in . subsequent will; 
whether indication to negative previous gift. 





An imperfect gift followed by the appointment of- 


the donee .as executor, the intention to give 
continuing, entitles the donee to the property: 
- The magnitude of the bequests in-a person's will 
has always been regarded as of very slight import- 
ance as an indication to negative a previous gift or 
advancement, MARTIN CASHIN v. Peter J, CASHIN 
; P C419 
———Validity—Gift of lease in contravention of 
its eonditions—Lesser declaring gift invalid as 
“made without his consent—Gift not legally cancelled 
„by lessee — Property held, did not pass to donee 
_under gift-deed. 

A lease of Goyernment land contained the fol- 
lowing covenant:—“The lessee shall not sub-let, cell, 
donate, mortgage, or otherwise dispose of or deal 
with his interest in this lease, or any portion 
thereof, without the written consent of the lessor, 
and every such sub-lease, sale, donation, or mort- 
gage, without such consent, shall be absolutely 
void.” The lessee wished to make a deed of gift 
of the whole of his-properties to his four sons 
and amongst those properties he desired to include 
the Crown lease. Accordingly he wrote the Govern- 
ment Agent asking that permission to assign might 





be granted, Without waiting for the permission. 
to be obtained, however, he executed four deeds of; 
included the Government lease - 


gift. These deeds 


amongst the properties given. The Government 


Agent asked the lessee to be furnished with a draft - 


of the proposed deed and laid down certain con- 
ditions upon which alone permission would be 
granted. The. lessee having failed ultimately to 
obtain the necessary consent, the caused four deeds 
of ee to, be prepared and apparently a 
dr; copy was sent to the Government Agent. 
Finally the Agent returned the draft copy and 
wrote to the léssee that the gift deeds previously 
executed were invalid as the consent of the 


Government was not obtained. The gift deeds: 


< 


were, however, never in -fact cancelled: 


Hel, ‘thot “the Government having avoided, the. 
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attempted gifts, those donations were void and 
did not operate as a valid assignment of the 
lessee’s interest in the lease. No property, there- 
fore, passed to the donees under the deeds though 
they were not legally cancelled. SIMON OHRISTOPHER 
JAYAWARDENE V. ALFRED CHRISTY JAYAWARDEXE 
g P770 
Government of india Act, 1919, (9 and 10 
- Geo. V, Ch. 101), 8. 106 (2;—“Revenue” includes 
stamp duty—Whether stamp authorities are en- 
- titled tocharge particular duty is matter concerning 
revenue—Remedy of public against decision of 
stamp authorities — Remedy provided by Stanp 

Act (II of 1899), s 56. 

Under s. 105 (2), Government of India Act, any act 
ordered to be done in the collectionof the revenue 
would be a matter concerning the revenue. If an act 
is done by the revenue authorities for the purpose of 
collecting the revenue, which they consider ta 
be properly leviable in accordance with law, no 
special statutory protection is needed. The act is 
done in accordance with law and can never give rise 
to any: cause of action against the officers or the 
Secretary of State. 

“Revenue” in s. 106 includes duty payable to the 
stamp authoritiesunder the Stamp Act. The ques- 
tion whether -the stamp authoritiesare entitled to 
charge any particular duty, concerns the revenue, 
Consequently, the public have no remedy against 
the decision of the stamp authorities with regard to 
the payment of duty chargable ia respect of any 
particular document, except as provided by s. 56 of 
the Stamp Act. This section, however, does not con- 
fer upon the public, right to compel the stamp 
authorities to refer the question to the decision of the 
Court. DEWARK AND CEMENT Co., LTD Vv, SECRETARY 
or STA1R Bom 835 
Government of India Act, 1935, (25 & 26 

Geo. V, Gh. 42), s. 107—Principles of con- 
. struction guiding determination whether pró- 

vincial legislation is repugnant to exis'ing Indian 

Law, stated. 

Per Sulaiman, J.—When the question is whether 
& provincial legislation is repugnant to an existing 
Indian Law, the onus of showing its repugnancy 
and the extent to which it is repugnant should be 
on the party attacking its validity. There ought 
to be a presumption in favour of its validity, and 
every effort should be made to reconcile them and 
construe both so as to avoid their being repugnant 
to each other; and care should be taken to see 
whether the two do not really operate in different 
fields without encroachment. Further, repugnancy 
must exist in fact, and not depend merely on a: 
possibility. Jf the invalid part of an Actis really 
separate in its operation from the other parts, and 
the rest are not inseverably connected with it, then 
only such part is invalid, unless, of course, the 
whole object of the Act would be frustrated by the 
partial exclusfon. If the subject which is beyond 
the legislative power is perfectly distinct from 
that which is within such power, the Act can be 
ultra vires in the former while intra vires in the 
latter. A law which ie ultra vires in part only 
may thereby become ultra vires in whole if the 
object af the Act cannot at all be attained by 
excluding the bad part. lf the offending provi- 
sions are go interwoven into the scheme of the Act 
that they are not severable, then the whole Act 
is fnvalid. SHYAMAKANT LAL y. RAMBHAJAN SINGH 

- j FC 161 
— 8, 205—~Appeal to High Court against order 
. dismissing application under ss. i6andel7, Bihar 
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Money-lenders Act (III. of 1938), digmissed— Order 
of dismissal, whether final order within meaning 
of a. 205—Appeal to Federal Court, tf lies. 

Per Gwyer, C. J., Varadachariar, J. and Sulai- 
man, J., contra.—Sections 16 and 17, Bihar Money- 
lenders Act of 1938, taken together secure a sub- 
stantial benefit to the judgment debtor, namely, 
that he shall not, by reason of any forced sale in 
a Court auction, be deprived of his property for 
less than its fair value. The dismissal of the 
appeal by the High Court against order dismissing 
application under ss. 1f and 17, Bihar Money- 
fenders Act (III of 1938), has the effect of finally 
denying to the appellant this advantage, and the 
order of the High Court must, to this extent, be 
treated as determining a question of rights be- 
tween the parties and not merely a question of proce- 
dure The right which the appellant has thus lost is 
different from what is available to him under 
O. XXI, r 90, Civil Procedure Code. The order of 
the High Court must, therefore, be treated as a final 
order for the purposes of s. 205 (1), Government of 
India Act, 1935, and hence an appeal lies to the 
Federal Court. 

Per Sulaiman, J.—Judgment is regarded as a 
determination by a Oourt of Law, as the result of 
an action or proceeding, upon the matters submit- 
ted for decision, that a legal duty or liability does 
or does not exist. The word ‘judgment’ does not 
include every order. Similarly a decree must in- 
volve a determination of the rights of the parties 
The order of the High Court dismissing an appeal 
from the order of the lower Court refusing to fix 
the valuation or to specify a portion of the mortgag- 
ed property in the proclamation of sale, is not a 
judgment or decree: nor can it even be regarded 
as a final order within meaning of s 205 (l) of 
the Government of India Act, 1935, and hence no 
appeal lies to the Federal Court. SAYAMAKANT I ab 
v, RamBiasAN SINGH FC 161 


ss 205, 209.1), 107— Federal Court in 
exercise of appellate jurisdiction, whether can 
remit case to High Court with declaration that 
there shall be substituted for decree of High Court, 

a decree recognizing state of law coming into force 

at time when appeal to F+deral Court is pending, 

without discussing law existing at time when High 

Court had seisin of case. 

Sections £05 and 209 (1) of the Government of 
India 4ct, 1935, give power to the Federal Court 
in the exercise of its appellate jurisdiction to 
remit the case to the High Court with a declara- 
tion that there shall be substituted for the judg- 
ment, decree or order of the High Oourt a judg- 





ment, decree or order which recognizes the state ° 


of the law which comes into force during the 
pendency of the appeal before the Federal Oourt, 
without | isousain’ the law as it existed at the 
time when the High Court had seisig of the case. 
Where, therefore, the Bibar Money-lenders (Regule- 
tion of Transaction) Act (VIL of 1939), has come 
into force during the pendency of the appeal to 
the Federal Court, the Federal Court can remit 
the case to the High Court with a declaration that 
there shall be substituted for the decree of the 
High Court, a decree under thenew Act of 1939, 
without discussing the Act of 1938. S YAMAKANT 
LAL v. RaMBHAJAN SING I . FO161 


Grant—Certain tank not taken into account” in. 


fixing assessment payable by zemindar — Whether 
indicates that tank is excluded from grant. 
To assert that all which is not, brought into 
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account in fixing the peishkush is excluded from th. 
grant, is to state the proposition too broadly. Hence» 
the fact that a certain tank has not been taken inte 
account in fixing assessment payable by gemindawa 
does not indicate that the tank is excluded from the 
grant. BATOBU VENKATARATNAM v “SEORETARY O 
ETATE 4 Mad. 95 
described av 





Communal property — Tank 
village tank— Inference. 

It would be far-fetched to hold that because a tank. 
is called a village tank, the villagers necessarily. 
own it, Batoau VENKATARATNAM v SEOCRETARY ol 
STATE Mad. 957” 
— Construction — Right to take minerals ~ 

Grant of village to ptous Muhammadans by way of 

ghrotriem— Jodi reserved—Grantee to enjoy income 

of land—For over hundred years, land used entirely 
jor producing crop—Grant held did not include 
right to take minerals. 

A grant ofa village was made to pious Muham- 
madans by way ofshrotriem. Jodi was reserved 
and the assessment of land revenue was based 
entirely on the value as agricultural land. The 
grantee was to enjoy the income of the village 
For over a hundred years from the date of the grant 
the land was used entirely for the purpose of 
producing crops and mining was undertaken only 
within few years: 

Held, (2) that the onus of proving that the right 
to take minerals was included in the original 
grant was on the grantee. 

(ii) that in the circumstances of the grant, the 
original grant did not include the right to take 
minerals 

(iii) that the rule that in respect of ancient 
grant, modern usage and enjoyment for a number 
of years is evidence to raise a presumption that the 
game course was adopted from an earlier period, 
and so to prove contemporaneous usage and enjoy- 
ment at the dateof the deed, had no application to 
the case. VWELUGUTI Serr Govinpa Krisana 
Yaouenpra BAHADUR y SECRETARY CF State 

Mad, 392 
—Inclusion of property belonging to villagers . 
in common, in grant—Presumption. i 

The Government cannot be presumed to have in- 
cluded in the grant, property which belonged tothe 
villagers in common. BATO U VENKATARATNAM v. 
BECRETARY or STATE Mad. 957 

Village service inams granted before per- 
manent settlement are resumable by Government 
and not by zamindar— Village goldsmith and 
kundanam service inams are village service inams 
and are resumable by Government. : 

Grants of land made for village service prior to 
the settlement would never have been included in 
the mal assets of the zamindari at the time of the 
permanent settlement and the . Government have 
every right to resume the inams grantéd for such 
purposes, while the zamindir has no such right, 
SURYARAO BAMADUR v. SEORETARY oF State Mad, 897 
Guardian and Ward—Debts contracted by 

guardian—Guardian of minor son, appointed by 

father by will to conduct kis business, incurring 
debt on behalf of minor in course of proper 
conduct of business — Personal liability of guardian 

—Creditor, whether also entitled to decree against 

assets of business on slowing that guardian kas, 

right of indemnity in respect of such assets. s 

Where a father by his will appoints a guardian 
for his minor son and directs him to , con$inue his, 
business and conduct it so as not to cause logs td the 
minor and in pursuance of the same; the guardian 
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aducts the business properly and in the course of 
2 business incurs debts on behalf of the minor, the 
ardian is personally liable for the debts buta 
«ditor is also entitled to have direct recourse 
tainst the assets of the business, But before he 
ngetsuch a decree, it must be shown that the 
-wiardian has's right of indemnity in respect of such 
gets andthe principle upon which the creditor is 
wen a decree against the estate is by working out the 
‘inciple of subrogition by which the creditor is 
lowed to stand in the shoes of the guardian. But 
we right of reimbursement of the guardian will 
patin be dependent upon the fact that on a taking of 
scount of the transactions during the period of his 
«aardianship, there is hothing due and owing by him 
mu the estate in respect of any of his transactions. 
ma@RUMAL AYYAR v. RAMASUBRAMANIAN CHETTIAR 
Mad. 340 


miuardians and Wards Act (VI ot 1890), s. 10 
~—Guardian of a person of minor who ia over 17 
years old, should not be appointed, 

Where a minor is at least over 17 years old, 
maere ig no use in appointing a guardian of his 

-erson at this age as he comes of age very soon 

js already of age: and the order of appointment 

E guardian simply deprives him of his right to 

ianage bis own affairs for three more years. Itis 

ot for the Courts to moralize on the advantage of 
eeping a youth under tutelage for a longer period 
han the law ordinarily contemplates Visawa Nata 

“SaREENn v. Karam Devi j Lah. %92 

—s8. 29, 30— Prohibition unaer 8. 23 
incorporated in order of appointment of guardian 
—Assignment of mortgage by guardian, whether 
voidable or void, 

When the Statute says that the transaction shall be 
woidable, it is ditlicult to hold that merely because 
“he rule is. copied in the order of the Court, itcan 
nave the eflect of producing a different legal result. 
‘So even if the statutory prohibition under s 29, 
Juardians and Wards Act,isincorporated in the order 

ppointing the guardian, assignment of a mortgage 

6 which the minor is entitled, by the guardian is 
macvertheless voidable and not altogether void. 
«SIVANMALAI GoUNDAN V. ARUNAC ALA (SOUNDAN 

Mad 862 


Habeas corpus—Common law writ of—Power of 
Courts to isue— Power, if taken over by 2. 49}, 
Criminal Procedure Code (Act V of 1898)—A ppii:a- 

.tion under 3. 49), åf can be heard by Single Judge 

of High Court— Madras High Court Appeilate Side 

Rules made under s. 491 (2), Criminal Preceaure 

Code— Rules 2 and 2-4, if ultra vires—Extradition 

Act (XV of 1963), as. 22, 7, P-A-—Warrant under 
Act--Foarm 0f—Warrant held legal. 

The common law writ of habeas corpus does not run 
in British India. Assuming that the Court formerly 
had the power to issue a writ of habeas corpus that 
power has been taken away and the powers conferred 

y s. 49: of the Oode of Criminal Procedure sub- 
stituted. 

. Rules Zand 2-A of the Appellate Side Rules of the 
Madras High Court made under s. 491 (2), Criminal 
Proaedure Code, are intra vires the Cuurt's powers. 
Therefore the application filed under s, 491 of the 
Oode of Criminal Procedure must be dealt with in 
accordance with the rules of the Court which means 
that it must be dealt with by the Criminal Bench and 
not by a Single Judgeof the High Court. , 

The warrants under the Extradition Act against 
the accused were in the followng terms: “To the 
Ohief Presidency Magistrate, Madras, Whereas 
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Mr. O. P. Matthen, Director of the Travancore National 
and Quilon Bank, Ltd. (which is now under liquida- 
tion), who is now reported to be residing at Marble 
Hall, Sterling Road, Nungumbakam, Madras, stands 
charged with offences punishable under s3. 410, 419, 
421, 480 and also gs. 93 and 101 of the Travancore Penal 
Code corresponding to ss. 409, 118, 420, 477-A, 199and 
114 of the Penal Code, committed in the Travancore 
State, you are hereby directed to apprehend the said 
Mr. O. P, Matthen and surrender him to the Frontier 
Police Staticn of the Travancore State for production 
before the District Magistrate, Trivandrum. Herein 
fail not. :Sgd.; C. P. Skrine, Resident for the Madras 
States". The accused obtained a writ of habeas 
corpus from the Single Judge of the High Court 
whereupon the District Magistrate, Trivandrum. 
presented a petition to the High Court, under 
8. 561-A of the Code of Oriminal l-rocedure and s. 223 
ofthe Government of India Act, 1935, praying that 
the orders of the Single Judge should be quashed as 
having been made without jurisdiction. It was con- 
tended on behalf of the accused that the applicant had 
no locus standi in the matter raised in the accused's 
petition for the issue of the writ and that, for the same 
reason, his petition was incompetent and that the 
warrants were illegal and invalid for the following 
reas ns, a) that there was definite jurisdiction in the 
High Court to examine, on evidence, whether the 
conditions laid down by the Extradition Act and the 
rulesmade thereunder for :ssue of the warrants had 
been complied with, \c) that, in any event, the warrants 
were ee facie invalid, in respect that—ji) they 
did not show that the conditions had ben complied 
with, (i) that they did nut show sufficiently with 
what offences the accused were charged, or when 
they were committed, (1i?) that they did not sufficient. 
ly show where and to whom the accused were to 
be delivered up, and iv) that they were un- 
dated : l 

Held, that the applicant was entitled to intervene 
inthe accused's petition forthe issueof the writ 
and was entitled to vindizate his right to obtain the 
custody o iho accused. E 

Held, also that r. 4 made under s, 22 of the E i- 
tion Act provides that the Political Agent shall anak 
cases before issuing a warrant under 8. 7 of the Act. 
satisfy himself, by preliminary inequity or otherwise, 
‘that there is, prima facie, a case against the accused 


“7 persun, The accused did nol suggest that the Resi- 


dent did not so satisfy himself in the present Case 
but if sucha suggestion wese to be made, it would 
not be properly the subject of inquiry by the Uourt 
but shuuld n stated to the Magistrate on an ap- 
*plication to hım to report to the Local 

wae 4. an of ome Extradition Act, Government 

eld, further that no foim of warrant is i 

the Extradition Actor the rules, and et eee 
clearly described the offences with which the accused 
were charged, Which was all that was required by 
the ordinary form of warrant of arrest prescribed b 
s. 75 and form 11 of Sch. V of the Code of Otiminal 
Procedure. Similarly s 7 (1) ofthe Extradition Act 
uses the words, “for his ariest and delivery at a 
Place and toa person or authority indicated in the 
warrants, and all that was required was that the 
place and person should be sufticiantly indicated to 
enable the Ghief Presidency Magistrate, to whom the 
warrants were addressed, to act ix pursuance of 
such warrants and to give directions accordingly. 
if there were any doubt the matter was placed beyond 
doubt by the Government of Madras (Home Depart- 
ment) Order No. 1293, March 10, 1988, under 
which the Government direct that in future all 
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e 

persons extradited should be handed over at “the 
nearest Frontier Police Station ın the Travancore 
State:” 

Held, further that while it undoubtedly would be 
the usual and better practice to date thé warrants, 
no provision in the Act or the rules required direcfly 
or implicitly that the warrants must be dated; no 
period was expressed aa running from the date of the 
warrants. ©. P. MATTHEN v, Distatot MAGISTRATE 
or TRIVANDRUM PC 551 


Hindu Law—Adoption—Authority to adopt. Sez 
W jll—Constiuction 715 
Bombay _ Presideney— Co-parcener 
alienating property without necessity or tn excess 
of his share—Alienation, if can be challenged by 
co-parcener adopted subsequently. 
ln Bombay Presidency an alienation of the 
co-parcenary ploperty bya Co-parcenesr even without 
any justifying necessity or in excess of the interest 
of the alienating co-parcener, 18 binding upon a 
co-parcener adopted after the date of the alienation. 
BASAWANTAPPA 0, MALLAPPA Bom. 302 
Simultaneous adoptions — Both are 














void. 
Hindu Law does not encourage plurality of 


adoptions, aud simultaneous adoptions of two sons 
by a widow toher deceased husband are buth void. 
Asthe object of affiliation is to confer spiritual 
berietitson the father in the absence of a natural 
born son, it is reasonable to suppose that the law 
would not pe:mit him to do more than what it was 
legitimately essential for the purpose, And an 
adoption of e son is SET to satisfy those 
irements, BASAWANTAPPA V. MALLAPPA 
RAR Bom. 302 


Alienation — Widow — Essentials for 
validating alienation—Onus of proving necessity — 
Consent of reversioner not inductng alienee to 
purchase property from widow—Keverstoner, whe- 
ther estopped from chalienging alienation, 
Ordinarily for an alienation by a Hindu widow 

to be valid, tbe consent of the whole body of per- 

sons Gonstituting the uext Teversioner should be 
obtained, though there mey be cases in which 
special circumstances may render the strict en- 
forcement of this. rule impossible. However, mere 
consent by the reversioners does not validate 
the alienation bythe widow under the Hindu Law. 
it is settled law that to be valid as against the 
reversioners orto affect their reversionary right, 
an alienation effected by Hindu widow can be 
supported only by proof aliunde that such aljena- 
tion was. made for valid and legal necessity and” 
onus ofestablishing such necessity rests heavily 
on the person who claims the benetit of the 
transaction with a Hindu widow. If, however, the 
necessity is not proved aliunde, agd the &lienee 
does not. pruve-enguiry on his pait or honest 
belief in the necessity, the consent uf the 1ever- 
sioners affords a presumptive prof, which if not 
rebutted by contrary proof, will validate the brans- 
action. The value of the consent, however, 18 tu be 
measured by reference to all the circumstances of 

the case. , . 
Where a reversioner by a letter gives consent 

to the alienations by the widow, upon her re- 

presentation that she 18 involved intu debts gad 
the widow represents to the alienee that reversioner 
had given his consent to the alienation, bus 
there is no evidence to show that the letter was 
actually - shown to the alienes and -that such re- 
presentation induced the alienee to purchase the 
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property from the widow or to pay the consideratic 
which, as a matter of fact, was never paid, am 
the alienee was aware of the legal state ı 
affairs, the reversioner is not estopped from cha 
lenging the alienation of the widow. HARENDRA Nat 
MUKHERJI v. HARI Papa MUK, ERJI Cal. 85: 
Allenation —Widow—Reversioner—Ratip 

cation by—On representation by widow that she wa 
in debts, reversioner consenting to alienation by he» 
and attesting sale deeds in ignorance tha 
representation war false—Reversioner not awae 

of his right to avoid alienation— Principle o, 

election or ratification, if applies, 

Where a widow makes a representation to the 
reversioner that she is involved indebts and th 
reversioner believing the representation to be truc 
and in pursuance of a letter of consent tc 
alienation given by him atteste two document» 
knowing full well that they were the sale-deed: 
of property executed by the widow, and the 
evidence does not show that. ab that time he hadi 
the least suspicion that the representations were 
false and that the debts had no existence, but it 
shows that he was not aware of the zeal fact 
and was, therefore, not aware of his right to avoi 
the alienation, the principle of ratincation or 
election is not attracted to the case and he is not 
estupped from challenging the alienation, HARENDRA 
Naty MUK.ERJI y. HARIPADA MUKAEkJI Cal. 852 
——— Debts — Ajter insolvent’s death his son 

instituting suit “for partition — Courses open to 

Oficial Keceiver — After getting impleaaed as 

defendant, he can get provision made for 

sutisjactzon of personal debis of insolvent which are 
not tainted with immorality, before final decree is 

passed, . 

Where after the death of the insolvent his son 
institutes a suit for partition of the property, the 
Official Keceiver has two courses open to him in. 
such cases, namely, to file an independent suit. 
for fixing the liability for the discharge of the 
insolvent's debts on the son's share, or to get 
himself impleaded asa party in the partition suit, 
and to obtain an appropriate relief therein. Where‘ 
the Official Receiver ıs impleaded in the partition 
suit, provision “should be made for satisfaction of 
the personal debts of the insolvent before a final 
decree is passed.. it will be, of course, open to the. 
son to suow that any of thedebts that may be 
proved bythe Official Receiver were tainted with 
immorality, and ıt he succeeds in proving the same, 
those debts will have to be excluded from considera- 
tion, biDal UL any V. AZMAT ULLAH Lah. 538 
Huther— avyavaharika debt, what 

-ts—Trade debts, whether avyavabarika ~ Debt 

incurred for purchase of motor to ply jor hire— 

Whether such debt—Binding nature of such debt. 

‘Lhe word avyavaharika does not merely comprise 
debts whica are illegal and immoral only but all 
debts which the Uourt regards as inequitable or. 
unjust in puint of Hindu Law to make the son liable.. 
it was never intended tv lay down the proposition- 
that all debis excepl thuse tor legale necessity or 
family beneit aie avyavahurika. rious obligation 
of a son to pay his father’s debts extends aise to 
commercial debts. | 

The purchase of a mutor to ply for hire is not 
repugnant to good morals and the debtincurred for 
such purpose is not auyaveharika, KaMsINGa ¥.- 
JALAMsINGS . Nag. 733 
Father — Son's liability — Pious 
` obligation — Nature of doctrine: expiarned, 

Under Hindu Law a son does not “stand in the 





os 
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shoes” of his father even as regaids {debts not illegal 
or immoral, incurred by the father. The doctrine of 
pious obligation which imposes the liability does not 
make the son personally liable nor the son's separate 
property liable. It only makes liable-the joint-family 
property of the father and the son. No doubt the 
pious obligation of the son, which becomes a legal 
obligation, is to see that the father's debt is paid, but 
„the debt is nevertheless the father's debt ;-it does 
: Rot become the debt of the son also because.of this 
obligation though it is no duubt binding on the 
„joint family estate. The doctrine really means 
.nothing more than this, that while the managing 
Member ofa joint Hindu family who is not the 
_father, can incur debts binding on the joint family 
„property only for justifying necessity or benetitor 
. Where there is bona fide belief by the lender after 
_proper inquiry in the existence of such necessity or 
_ benetit, tue father, who is the managing member of 
.the family, can bind the joint family property in 
respect, of all debts which are not illegal or immoral. 
“The pious obligation of the sonsin the lattercase 
prevents them from denying the, liability of the joint 
| family estate. The effect of the doctrine is certainly 
“mot to make the sons debtors themslves or to make 
them stand in the shoes of the debtor. father. 
, OxOOKALINGAM OnETTIAR v MEYAPPA OnETTIAR 
Mad, 33 


-—Debts—Widow— Alienation by her for janeo 





ceremony of her daughter's daughter's son, is not for ` 


legal necessity. ; ; 

ż An alienation by a widow for the janéo ceremony 
of a daughter's daughter's son, is ‘not for legal neces- 
„Bity and is not binding on the estate of the last male- 
, holder. Kam Lan Sinan v, Last Missee Pat. 561 


Widow — Alienation for antecedent 
debt--Duty of alience. : 
~“ That the - purchaser satisfied himself that the 
‘garpeshge deed was for consideration might be 
‘enough ifthe purchaser bad been dealing with the 
-male karta of a joint Hindu family, Antecedent 
‘debt -ii-suich.a case may -be enough to bind the estate; 
but in the case of a widow, antecedent debt is of no 
‘eflect unless such debt itself was incurred for neces- 
‘gity.- RAM J,AL SINGH v. LALJI Missee ` Pat. 561 
Naun Widow—Debts incurred for her own 
purpose bind her personal estate only. 
Where the last male-hoider left no debts and 
there is no evidence, generally speaking, that the 
l borrowing by the widow was for anything but her 
` own purposes, debts incurred for such purposes 
ere bindiog ouly on the personal estate of the widow. 
> KAM UAL DINGA V, LALJI MISSER: Pat. 561 


i —Dedication — Hinau aliowing use of well 
, _ 60 the pubisc—Dedication, +f can oe presumed— 
_ , Quesiton whetner there t3 dedication is one of fact 
. and cannot be agitated in second appeal — Second 
, appeal. 
_ du tie Punjab it is considered to ba an ethical 
, duty to make a private supply of water available 
to outsiders, and itis not aiwaya a sound 
_ Presumption to conclude that the owner must have 
. Intended to dBdicute the source of such a supply 
_ to poe use ‘for ever after; ib is just us likely. 
_ thé be may wish to retain control over the supply 
| BRd to gaina reputubion fur charity by making the 
- BUpply us a matter of Lavour, il : 

* But the yuestiuu whether a Hindu in a particular 
, positivo is more likely vo intend a permanent grant 
, Or à terfaindble permission by making a° well uu 

his-uwn’ property available and suitable for public 

Usage, Gan nardiy be called a question of ddw if 
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„it is decided with reference -to local customs’ and 
. conditions. The question. being one of fact- cannot 
be.agitated in second appeal. WALAITI RAM v. NAThU 
Kau , z “Lah, 525 
f Guardian de facto—His- action, when 
a entails liubiisty on minors. . . 

Obiter —Under the Hindu Law, unlike the Muham- 
madan Law, the action of a guardian de facto may 
entail certain liabilities on minors, ifhis action in 
.alienuting their properties is found to have been for 
their benefit or necessity. VEDAKANNU NADAR v, 
NaANGUNERBI ANNADANA OnATRAM ` Mad, 141 

-~ Guardianshlp—Debts—Promissory note on 
behalf of minor. by guardian mother—Liability of 
mnor 10 the extent of assets in kis ‘hidnds— 

: Personal liability of mother. . at 

lna proper case it is within the competence: of'a 
Hindu guardian by executing a promissory note 
to make a minor hable to the extent of the joint 
family property in his hands, < É 

Held, on facts that the minor was liable to the 
extent of assets in his hands and the mother who 
had executed the promissory note on behalf ofthe 
minor as his guardian, was not personally liable 
‘as she liad excluded her personal liability. MUTGANGI 
` SEETHARAMAYYA GARU v. PANTHAN Satulan Mad, 961 

Joint family —Lartnership— Karta entering 

into purtnershep wuh stranger— Other members, 17 

ipso facto become pariners, . : 

Where a managing member of, a jomt family 
enters into a partnership with a stranger, the other 
` members of the family do not ipso zacto .become 
` partners in the business so as to clothe them with 
“all the rights and obligations of a partner as defined 
-by the Uontract Act. in suchacase the family asa 

unit does not become a partner, but only such of its 
members as in fact enter intoa contractual relation 
with the stranger; the partnership will be governed 





by the Act, On0OKaLINGAM UsETTIAR. y, MEYAPPA 

ORETTIAR ` . Mad.. 33 

'—m—— —Pre-emption. See Agra Pre-emption 
Act, 1922, sa, 14, 15 . 319 


——— Maintenance—Widow—Basis, upon which 
maintenance is fixed. i ga, a 
‘ Tne basis upon which the maintenance of a Hindu 
` widow 1s to be fixed in the tirst instance is well- 
‘gettled, lt should be tixed, so far’ as means are 
‘available, at an amount which will enable her to 
live comfortably, aecording to the standard of 
comfort obtaining’ in the community tu wich she 
` belungs, in nxing the tigure, regard should be had 
to the ‘amount of money available and the ordinary 
rule is that the maximum allowance which she should 


e get would be an amount equal to the income of her 


` husband's share in the property. PATURI VBBRAYYA 
V: PATURI OoELLAMMA Mad. 306 
: ~ ————Wsaow—Date from which arrears 
should be calculated ta duse of suit and not date 
From which®*former payment under old decree ceased, 
in a suit for enhancement of: maintenance 
already fixed in a previous decree, the arrears cannot 
. be. calculated from the date when “the payment 
under the old decree ceased. A mere’ cessation 
of payment is no ground tor an enhancement ut 
Maiutegance, Sunuarly the date from which arrears 
should be allowed, suvuld not be the date of: the 
dower Uvugt's decree in a suit for enhancement, 
This 15 a very Gungerous date to - adopt, for the 
addption of such.a criterion: 1s an incentive to 
the defendants in a suit -tor ‘maintenance to use 
every means af their disposal to delay the trial 
of the suit. - Tne. date from which arrears should 
be calculated should be the date: of the” suit and 
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not the date from which former pdyment under 

öld decree ceased. PATURI VEERAYYA v. PATURI 

OHELLAMMA Mad. 306 

- Maintenance—Widow—Decree for main- 

tenance gwing option to widow to recoyer amount 
by sale of immovable property cnarged or belonging 
to joint family—Whether can execute decree by 
sale of movable property, 

A Hindu widow obtained a decree for maintenance. 
The decree provided that in case of default, it would 
be at her option to recover the amount either by sule 
of the immovable property charged with the amount 

‘or from immovable property of the joint family: 

Held, that she could notseek any other remedy 
and cetld not execute the decree by sale ef movable 
property. LAKSHMIBAI MADHUSUDAN PATIL v, SHANTA- 
gam NARAYAN PATIL ; Bom. 851 


———— Widow—Suit for enhancement of 
maintenance—Maximum which can be allowed— 
Consideraitons which must govern Court n such 
cases—Interference by Appetiate Court in lower 
Vourt's estimate as to proper rate. 
in a suit for enhancement of maintenance, the 
maximum which could be awarded to tne widow 
would be the amount of the income of the share 
to which her deceased husband would have been 
entitled had he been alive and a co-parcener at the 
date ofthe suit for enhancement, ; 
QUonsiderations which must govern the Court in 
dealing witha claim for enhancement of main- 
tenance already fixed by the Court's decree are 
that it cagnot proceeu to dix the ‘maintenance 
without any regard to the judicial decision already 
passed and binding on both tne parties. The only 
grounds upon which this decision can be said to 
„doge its jorce are such changes in the circum- 
. stances governing the widow and the family, as 
were not foreseen and allowed for’ atthe time 
: when: the original decree was passed. In assessing 
a claim based on changes of circumstances, the 
Court is entitled to look into ‘thi 


ie changes not 
‘omly inthe needs of the widow but aiso any 


changes of those other circumstances to which the 

Court had regard in fixing the original rate of 

. Maintenance, bor instance, the Court must have 
regard to any rise of prices, it must have regard 

to additional expenses necessitated by the deteriora- 

tion of the health of the maimtenance ‘holder; 16 

must also have regard to any: reasonable change 

im the standard ofcomiort and inthe conventional 

necessities of the widow due to the improvement in 

.the circumstances of the family to which she 

belongs, i ; 

‘the. Appellate Court should not interfere with a” 

. lower Court's: estimate as to what is a proper 
-Yate of maintensuce, provided that the principles 
on which the rate nus been calculated are sound. 

PATURI VEERAYYA V. PATURI UHRLLAMMA Mau. 306 


Marriage— Doctrine of facrum valet— 

Marriage otherwise vulia is not invalsdased because 
girl ww not gwen by puternal relations or is. ywen 
even in dejiance vj Court's tnjuncison—Consent of 
-paternal relatsons not essentsal condition oj valid 
marriaye—Locirine of tactum valet appjres. 

A marriage in Hindu Law, otherwise valid, 1s not 
invalidated because the giri isnot giyen 1 Mar- 
riage by the paternal relations or 18 given in war 

| Fiageeven in defiance of an injunctiun of the Court 
passed in proceedings pending under the Guardians 
and Wards Act. ‘he consent oi the paternal relations 
. iş not 4 essential condition of a. valid marriage 
ana not, being an essential condition, a. marriage. 12 











Hindu Law—contd; 


[1939 


which this consent is not given is not thereby 
invalidated and the doctrine of factum valet would™ 
apply, DURGADEVI v. KISHENLAL MANIRAM 
Sind -657 
- Partitlon —Sust for, by minor — Whether 
ipso facto effects severance of joint status—Suit 
decreed —Severunce, whether takes effect from date 
of suit—Court using proper discretion in decreeing 
auit—Minor's share, sf isable to decrease by birth 
of member subsequent to date of sust. ; 
Although the institution of a suit for partition by a 
Hindu minor through his next friend does not ps0 
facto effect a severance of the joint status, yet, fa 
decree was passed in that suit, the severance iu 
estate musttuke effect fromthe date of the suit. In 
other words, the minor's suit effects a qualified 
severance in the.sense that it is subject to the decree 
of the Court. Consequently, where the discretion of 
the Court is properly exercised, the minor's share is 
notliable to decrease by the birth of a member sub- 
sequent to the date ofthe suit. The date of the tiling 
of the plaint must be looked upon as the date of 
efiecting severance if a decreefor partition 1s passed 
in the suit, KAMBING BHAGIRATHA NAVLE b. FAKIRA 
KAMBING NAVLE Bom. 172 
Religious endowment—Gijt to cempie— 
Property conveyed to person described by uonor as 
trustee ~ No other“persons in manauyement as general 
srustees —Objéct ‘oy gijt conneciea with orawnary 
worship—Such' trustee, 17 special trustee, B 
1s is only ia cage where tnere are other persons in 
management who'caén be regarded as general truateés 
and there are other funds cut of which the general 
upkeep of the trust can be carried on that there wilh 
be any sense in distinguishing any endowment ds 
a special trust or kattatas intendea for.a particular 
purpose. me 
ln a gift of certain properties to a temple the per- 
son to whom the properties were conveyed was deg- 
oribed as a trustee. ‘here were no other persons ia 
the management as general trustees. Tne objegt 
of the gift was connected withordinary worship ia: 
the temple; 4 i 
Heid, that such person could not be regarded as 
special trustee and whether he was a trustee de facto 
Orde gure, having taken the property under such 4 
gitt aeed, he couldnot claim to have heid the pro- 
porties u any character except that of wue trustee of 
the temples, SUBBA KEDDI p. UBENGALEAYA KEDDI | 
| Mad. 764 
—— ——--——Mahant—Chela and adopted sany- 
Distinction. N : 
A chela, as is well-known in India, meane ,& 
disciple. He1ıs8 diffesent fiom an adopted son, both 
in the process of his imitiation and in the purpose 
of his existence. A cheia is generally nominated 
by. the rulg mahent during his lifetime, to conduct 
tue affairs of a religious iwetibution, or if be fails 
tv ao sv, the cheia 18 nominated by Lis principal 
ioliowers after ius aeath, who are connected with 
the institupion, ‘here cau be’ no analogy between 
him anu an adopted sul, as Known to hindu Law. 
in the cause of the latter, ib is impezutive that one 
ot his genitive parents must give, und one of kis 
adoptive purents must receive him in adogticn. 
Waynous such a glib and taking, ne adoption cèn 
be vaud. ‘“Lhere ure, Im addiviou, rituals such as 
Lhe sacrificial fire culied homu to Compleve. core- 
monally the iransuctaon of adoption and lastly 





-uae pringipal function of am adopted pon , 18 440 


perform periodically. shraadhas, or Obaequiai rites 


- vo his. parents ana other ancestors for thesalvation 


of ‘their souls, according’ to Hindu sentiment, Neng 
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ofthese incidents are tobe found in the case of 
á chela, whoseaffiliation, is mainly for the purpose 
of continuing the traditional obligations of the 
institution and holding and managing its property 
for purposes incidental thereto. His main function 
is not to perform obsequial rites for the benefit 
of his ancestors, for in most cases,a sannyasin or 
amahant, when he enters that order, abrogates 
the rights and obligations of a grihastha (house- 
holder), whose future felicity in a post mortem 
existence is the object of solicitude on the part of 
his male descendants. Kartar Sines BEDI v. Dayan 
Das PC 753. 


Religious endowment—Right of worship 
:—Family devasthan—Worship and management 
«given to brothers by annual turns, without right 
¿of alienation— Descendants through females, if can 

inherit right of worship and management. 

` Management of a private family devasthan was 
vested in the family, but their vakiwatdare were not 
competent to alienate it in any way and the vahiwat 
was to be made by the three brothers by annual turns. 
One of the brothers died when it was his turn to make 
the-vahiwat : 

Held, that the descendants of the deceased through 

a female, who by marriage had gone to another 

family, were not entitled to inherit the right to 

worship the deity and manage the devasthan pro- 
perty. JIVANRAO ANANDRAO DESIPANDE v. Visanu 

RANGNATA KALAWADE Bom. 488 

Maman Religious or charitable endowment — 

_t Requisits of constitution. 

“ Under Hindu Law all that is required to constitute 
a religious or charitable endowment is the intention 
to endow and the creation of a fund in fulfilment of 
the intention. P. L.N. K. M. NAGAPPA OHETTIAR v. 
O R.M. O0. M.S. P. Fras Mad. 673 

` Stridhan—Succession —Stridhan of maiden 

` —Father's sister's son v. Paternal grandfather's 
~“ brother's son's son. 

* Under the Mitakshara School of Hindu. Law, in the 
ease of succession to stridhan of a maiden, a father's 
sister's son isa preferential heir to a paternal grand- 
father's brother's son's son. RAGHUNANDAN N. KOTHARE 
v: Kesnaveao B, KIRTIKAR Bom. 350 
Sub-caste—Ohitapanan. Ses Will 686 


Successlon—Family arrangement—Family 
. arrangement between widow and reversioners— 
Essentials—Power of widow in this respect — 
Compromise held bona fide and binding as family 
5 settlement. 

: It is competent to a Hindu female holding a 

limited interest inthe estate she holds as the heir of 

the last male owner, to enter into a family settlement 
with the reversionere to the estate. Courts in India 
andthe Privy Council have applied the principles 
of English Law relating to family settlements to 
such settlements. In doing so, Courts have always 
regard tothenature ofthe interest possessed by 
such a limited owner and the reversioners to the 
estate and the limitations on their power recognized 
hy the law to which they are subject. A Hindu 
widow is the owner ofthe estate which she inherits 














for the time being and fully represents it whether in. 


litigation or otherwise, The interest of a reversioner 
ja only a spes successionis and it. cannot be made 
the subject-matter of any bargain. The arrangement 
entered into by the widow with the. reversioners 
must not be adevice to divide the estate between 
her. and the reversiontrs to defraud the actual 
raveřsioners when the succession opens. “Subject to 
thess...limitations,, a.family settlement. bena:. fide 
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entered into,by a Hindu widow willbe valid and 
Dinding on the reversion. The question of bona fides 
is to be considered with reference tothe date when 
the transaction was entered into. 

Held, on facts that the compromise entered into 
by the widow was a bona fide family settlement and 
was binding on the daughters of her deceased co- 
widow. ANGAMUTHU MUTHIRIAN Vv, SINNAPENNAMMAL 

Mad. 734 
Succession — Half-sister — If heritable 

bandhu before Act II of 1929. 

Before the Hindu Law of Inheritance Amendment 
Act IL of 1929 came into force a half-sister was 
a heritable bandhu though in the order of succes- 





sion she would be postponed to a full sister, 
ANGAMUTHU MUTHIRIAN y. SINNAPENNAMMAL 

Mad. 734 
—-——-Wldow— Accretions — Widow inheriting 


estate from husband purchasing property at 

revenue gale out of income of estate — Whether 

accretion to estate—Widow not taking possession 
of such property—Possession of old proprietors, 
when becomes adverse against reversioners. 

Where a Hindu widow comes into possession of 
the properties of the husband, and receives the 
income, and does not spend it, but invests it on 
the purchase of other property, prima facie, it is 
the intention of the widow to keepthe estate of the 
husband as anentire estate, and the property pur- 
chased would, prima facie, be intended to be accre- 
tions to that estate. 
_Oonsequenly where she inherits a Rajfrom her 
husband and purchases certain property at a 
revenue sale, outof the income of the Raj, the 
property becomes a part of thé Raj and her pos- 
session is on behalf ofthe Raj and enures to the 
benefit of the reversioners for purpos:s of limita- 
tion and ifthe possession of the land thus pur- 
chased is not taken by her, the possession .of the 
old proprietors does not become adverseto the 
raversioners till the death of the widow, for, the 
limitation begins to run against the reversioners 
only after her death, and their suit for possession 
brought within 12 years of the death is not barred. 
Ram RAMBIJAYA Prasan SINGH v. KRisana MADHO 
SINGH Pat. 982 
-——-— Alienation — Reversioners can 

challenge but not third person —Held on facts that 

plaintiff's claim had no priority over mortgage 

executed by widow in favour of defendant No. 2. 

In the case of Hindu widow it is opento the 
reversioners to challengethe legality of an aliena- 
tion made by her but this isa right which is 
limited to them, and is not one of which a third 
person centake advantage. ; 

The plaintiff advanced a sum to three persona 
named K, C and D who, as their father's heirs, 
were the joint owners of the two properties, The 
advance was secured by a mortgage of one of the 
properties. D died intestate and childless, his 
heir and legal representative being his widow, 
defendant No. 1. The plaintiff instituted a suit on 
his mortgage and obtained a preliminary decree 
on June 5,1931; Meanwhile, on April 28, 1930, 
defendant No. 1 had instituted a partition suit 
against, the other members of her husband's family, 
in which she asked for partition and other reliefs. 
Defendant No. 1 applied in the partition suit and. 
obtained leave to raise a loan on the mortgage 
of ker interest in the property and in pursuance of 
the leave she executed the mortgage on April. 
15, 1932, the mortgagee being defendant No. 2, 
The plaintiff, obtained 6 final: decree in respect 
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of his mortgage and he purchased the mortgaged 
premises. in execution thereof. A preliminary 
partition. decree had meanwhile been made in 
defendant No. 1's suit. By that decree defendant 
No. 1 was declared entitled to one equal third share 
inthe properties in suit. On May 20, 1938, defend- 
ant: No. 2 filed a suit on his mortgage agains? 
defendant No.1 and obtained a preliminary mort- 
gage decree. On September 17, 1934, the plaintiff 
made an application stating, that the price realized 
by the sale of the property was insufficient to 
satisfy : his claim under the final decree, and 
asking for & personal “ decree under O. XXXIV, 
r.- 8, Oivil Procedure Code, against the mortgagors, 
and: an. order was made accordingly, the liability 
of défendant No, 1 being limited to the estate of 
her deceased husband. In execution of this order, 
the plaintiff had attached the share of defendant 
No, lin ‘property not mortgaged to him. He sub- 
sequently filed'a suit in which the principal 
relief asked was a declaration that he was entitled 
to -satisfy his personal decree out of defendant 
No. : l's undivided share of this property in priority 
to the claim of defendant No, 2 under the mortgage 
of!.April 15, 1932: 

Held, that the plaintiff's claim had no priority 
over the mortgage executed by the widow in favour 
of'the defendant No. 2 in the sense that the plaintiff 
was.entitled to execute his decree against‘ the 
property covered by that mortgage, SAROJENDRA K. 
Dorr v. BINAPANI Dassi | Cal. 358 
Hindu Law of Inheritance Amendment Act 

(H Of 1929)—Sister, if includes half-sister 

The word “sister” is a plain English word and 
according to the rule of law governing the con- 
struction of statutes it must receive its plain 
ordinary and grammatical meaning, So interpreted, 
a sister is a “woman born of same parents as one- 
self.” A half sister not being mentioned in the Act 
will retain the place hitherto assigned to her as an 
heir in the presidencies where her right of heir- 
ship is recognized. Therefore ‘sister’ does not 
include a half-sister in Act II of 1929.. Anaamutau 
MUTBIRIAN v. SINNAPENNAMMAL Mad. 734 
Hindu Widows' Re-marriage Act (XV of 1856), 

S. 2—Release deed executed by guardian of child 
- widow in consideration of execution of promissory 
-note by ce-parceners of deceased husband for 
- certain amount in lieu of maintenance payable to 
. widow during all her lifetime—Widow attaining 

majority and ratifying deed—Suit by guardian 

against co-parceners for balance due on pro-note 

—Widow re-marrying—Co-parceners held, could 

not repudiate claim, 

The plaintiff, the maternal uncle of a child widow, 
was acting as -her guardian after the death of 
her husband. In that capacity, he opened negotia- 
tions with the co-parceners of the deceased hus- 
band of the widow and there was an arbitration 
and a series of documents came into%xistence on 
the sume date, The plaintiff as guardian of the 
widow executed a release deed, which recited that 
in consideration of the execution of a promissory 
note for Rs. 2,500 in favour of the plaintiff, a 
fixed amount in liea of maintenance payable to the 
widow during all her lifetime, she surrenders her 
rights in the estate of her husband's co-parceners 
and renounces all claims which she might have as 
a resulb of any change of circumstance, etc., and 
releases her right to maintenance, The widow on 
attaining: majority ratified the release deed and the 
guardian brought a suit for the balance due on the 
propote, The widow subsequently re-married : 
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Held, that when once the promissory note and 
the discharge document had been executed, the 
widow no longer had any interest in her husband's 
estate. She had taken in substitution therefor a 
claim against her uncle to the proceeds of the 
promissory note debt due by the eo-parceners to the 
plaintiff, the uncle. This debt due by the co- 
parceners to the plaintiff could not be treated ag 
an interest in the property of the deceased husband 
which the widow could claim, . Hence neither on 
the strict letter of the Hindu Widows’ Remarriage, 
Act, nor in equity, had the co-parceners the right 
to repudiate the debt. Apoor ARUNACHALAM Ju BYTY 
v. Konsrtr SESHIAH OBETTY Mad. 31- 


Husband and wlfe—Restitution of conjugal 
rights. Ser Restitution of conjgual rights 657 
Identification. Ses Criminal trial 520 


Inam—Sutt by zamindar questioning right of Govern- 
ment to resume certain village service inams— 
Question whether Government was entitled to 
resume. shroff inams given up by Government before. 
trial began—Government held could not do so as 
it would prejudice rights of persons in possession. 

. of these inams, 

. The economic theory on which the villages were 

constituted or established in the past was that all 

the necessary amenities for communal life in the 
village should be available in the village itself.. 

Even if some of the services were not directly 

connected with agricultural operations, they were 

nevertheless regarded as necessary village services, 
necessary in the sense that the villagers could not 
live their lives in the absence of persons who could. 
render them such services in the village itself, 
Hence it is that. the. village purohit, blacksmith,. 
washerman, snake charmer and so on ‘were re- 
garded as Village servants or servants of the com- 
munity performing services which were > necessary 
for the welfare and continuance of the village com- 
munity. . It is . well-known that the village gold- 
smith isa village servant and that in many 
villages: there are goldsmiths service nams. 

Kundanam service ishardly distinguishable from 

goldsmith’s service, the former service merely. 

demanding more skill in the art than the latter, 

These tnams must, therefore, be taken to have been 

granted for village services and not for purel 

personal or private services of zamindar, and auch 
tnams, if ‘granted before settlement are resumable by 

the Government. ` i 
A zamindar filed a suit questioning the right of 

the Government to resume certain village service 

inams and claiming reversion in the lands'’so re- 
#gumed by the Government. The Government gave. 
up the right as regards shroff inams, before the: 
trial began and the trial Court decreed the suit 
only im respect of those lands in favour of ‘the 
zamindur declaring that the lands were granted for. 
services purely private and personal to the samine 
dar and that he must be put in possession, 

Plaintif preferred an appeal : -o 
- Held, that the abandonment by the Government 

would not and could not settle the question Bo far 

as the persons who were in possession of these inams 
were concerned and as between those persons gnd 
the Government’ who gave them possession; Govern- 
ment could not be allowed to say that they had no 
right to resume, nor couldthe Goverment abandon 
their right to ‘resume in such a way as to prejudice, 
those persons’ rights, : Therè must be a decision. 
therefore By the trial Gourt apart from the cohcesgion.. 
or sbandonment made on behalf. of the. Secretary. 


. 
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of Btate of the right of the Govarnment to resume 

those inams. SURYARAO BAHADUR v. SECRETARY oP 

STATE Mad. 897 

Income tax—Assessment—Profits and loss—Assessee 
firm entering into partnership with another firm 
and sustaining loss—Loss must be treated as loss 
of assesece firm and must be allowed in course of 
assessment, even assuming combined partnership 
to be illegal. 

The income assessable to tax is the actual income 
of an individual or of a firm irrespestive of the 
manner in which the income was derived. Legality 
or illegality of transactions culminating in profit or 
loss is therefore foreign to the scope of an enquiry into 
the income of an individual or of a firm for the pur- 
pose of taxing the same. 

Where an assessee firm entered into a valid partner- 
ship with another firm and the assesses firm invested 
its funds in that partnership and sustained loss. the 
loss must be treated as the loss suffered by the 
assesses firm and must be allowed in the course of 
assessment, But, even if it be assumed that the 
larger partnership was illegal, the assessee firm is 
entitled to have the loss suffered by it in the larger 
partnership taken into account in computing its 
income for the yearin question. The mereillegality 
of the agreement relating to the larger partnership 
cannotentitle the income-tax department to ignore 
the fact that the assessee firm did, as a matter of 
fact, suffer loss in the transaction in question. The 
question of the legality or illegality of transactions 
entered into by a firm is totally irrelevant in calculat- 
ing the net profits or the loss incurred by the firm in 
a particular year. Messrs, OBANDRIKA Prasan RAM 
SWARUP v, COMMISSIONER OF ĪNOOME-TAX 

All. 845 SB 

——— Loss—Capital or income—Money invested by 

assessee in shares of company -Company going in 
liquidation and new company formed out of it 
—New company agreeing to allot certain shares 
„and debentures to assessee— Agreement mot 
fulfilled—Aasessee, thus losing much of his original 
investment in old company—Loss held capital loss 
and could not be considered for arriving at 
assessable income. 

The assessee purchased shares to the value of 
Rs. 8,75,000 in a certain limited company which 
subsequently went into liquidation. Out of that 
liquidation, a new company was formed. This com- 
pany having acquired the assetsof the oll com- 
pany agreed to allot certain shares and debentures 
to members of the old company. In that agreement 
the assessee was promised 43 shares of Rs. 100 each 
and debentures to the extent of Rs. 5,792,000. This 
agreement was not fulfilled inasmuch as all the 
debentures were not granted to the assessee as 
promised. Thus the assessee lost a considerable 
sum of the money of his original investment made 
in the old company: 

Held, that the difference between what the 
assesses in fact got and what he originally invested 
wasa loss which was clearly a loss of capital and 
therefore it could not be taken inte consideration 
for the purposeof arriving at the assessable income, 
COMMISSIONER OF Incomn-tax, BIHAR & ORISSA v. 
Kamgsuwar SINGH BAHADUR or DARBHANGA 

: Pat. 841 


income Tax Act (XI of 1922), ss. 3, 9—Property 
„vested in trustee in trust for beneficiary—Prima 
facie it is beneficiary who is to be assessed— 
-Held on facts beneficiaries should be, assessed 


directly in respect of income from wakf immovable - 


‘Property, ` 
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Prima facte it isthe owner of the income who 
has to be assessed and where property is vested ina 
trustee in trust for a beneficiary, prima fasie it is 
the beneficiary who is to be assessed though there 
may be cases, in which the assessment is properly 
made upon the trustee, there being nothing in the 
fncome Tax Act which precludes assessment on a 
trustee. * 

A deed of wakf conveyed certain immovable 
properties to trustees upon certain trusts, which, as 
amended by a later deed, directed to pay all charges 
for repairs, insurance and other outgoings out of 
the income and then to pay one-eighth of the balance 
of the income to the settlor's wife for life and the 
other seven-eighths to the settlor’s children. The 
trust was to pay the income to the children and 
remoter issue of the settlor so long as any such 
issue existed, and after the extinction of all the 
children and remoter issue of the settlor, the pro- 
perty was to be held for the uge cf charitable, 
religious or pious purposes of a permanent character 
recognized by the Musselman Law for the benefit of 
Sunni Halai Memon Muhammadans: 

Held, that the trustees constituted an association 
of individuals within the meaning of s.3, Income Tax 
Act, They were not the owners of the truat property 
and could in no event be legally asssssed as such 
owners. The income-tax authorities were, therefore, 
bcund to assess the beneficiaries directly as regards 
the income of the wakf immovable properties. Oom- 
MISSIONER OF INcoME-Tax, BOMBAY v. ABUBAKER ABDUL 
REBMAN Bom. 712 
———8, 4 (3)—“Charitable purpose”—“Object of 

general public utility"— Opinion of Judge, if tobe 
considered — Tests—Will creating trust for con- 
ducting newspaper~Clause directing trustees to 
keep up the liberal policy of paper—Paper sold 
to public at commercial rates—No profits made 
out of the concern — Income, held exempted from 
income-taz under 3. 4 (3)—Discussion of politics 
held immaterial, ; 

The question whether a particular object is of 
general publics utility, like the question whether a par- 
ticular trust is charitable, isa question of law, though 
doubtless it is for the Commissioner to find and state 
any facts bearing thereon. 

On the question whether a particular object or 
purpose was of general public utility though the 
personal or private opinion of the Judge is im- 
material, nevertheless fora charitable gift to be valid, 
it must be shown (1) that the gift will or maybe 
operative for the public benefit, and (2) that the trust 
is one, the administration of which, the Court itself 
could, if necessary, undertake and control. There ig 


“nothing in the Income Tax Act to discharge the 


Court of its responsibility in coming to a finding as 
to the character of the object of a trust—a matter 
whick bears directly upon its validity. Moreover, 
under the Income Tax Act, the test of general public 
utility is applicable not only to trusts in the English 
sense but is to be appliedto property held under trust 
“or other legal obligation’—~a phrase which would 
include Moslem Wakfs and Hindu endowments. 

A testator created by a willa trust, clauses 20th and 
21st of the will being in the following terms; “XX 
That ney property in the stock and goodwill of the 
Tribune Press and Newspaper, shall vest permanently 
ina Committee of Trustees consisting of the following 
members, ...... —XXI That it shall be the duty of the 
ssid Committee of Trustees to maintain the said 
press and newspaper in an efficient condition, keep- 
ing up the liberal policy of the said newspaper and 
devoting the surplus income of the saidepress and 
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newspaper after defraying all current expenses in 

improving the said newspaper, and placing it on a 
footing of permanency” By a deed of compromise 
dated December 1,1908, whereby certain- litigation 
as to the validity of the will was brought to an end, 
it was agreed between the parties therete that “in 
case the Tribune newspaper should cease to exist om 
be impossible to exist” the property belongiag to the 
Tribune Press should become the property of the 
Arts Oollege Trust (another trust created by the 
testator), Since the death of the testator in 1898 the 
trust in respect of the Tribune Press had been carried 
gut The question arose, after the death of the testator, 
whether the income fo the Tribune Trust was exempt 
from income-tax under s. 4 (3) (1) of the Income Tex 
Act, When the reference went to the Privy Council, 
it was considered by the Board to be desirable that 
the powers conferred by sub-s.4 ofs. 68 of the Act 
should be employed to obtain: further information, 
Accordingly the casa was referred back to the Com- 
missioner under s 46 (4) for the addition of such 
facts during the lifetime of the testator as may 
bear upon the proper interpretation of the expres- 
sion ‘keeping up the liberal policy of the said 
newspaper’. Accordingly extracts from the first issue 
of the paper containing an article entitled “Our- 
selves” which was a statement of the paper's 
aims and objects and a further article of-the same 
character published and headed “Our Second Anni- 
versary” were supplied. Extracts from issues of the 
paper between 1881 and 1898 had been selected by 
the Commissioner and by the Trustees tothrow light 
an the character and policy of the paper in the life- 
time of its founder : . 

Held, (4) that the sole use which their Lor-Iships 
were concerned to make of these materials was to 
arrive ata true construction of the trust, tho testator 
having expressed his intentions by the refevence to a 
newspaper which had been published in 1.is lifetime 
and toa policy, the character and purpose of which 
must necessarily be collected from its previous issues. 
Tt was not necessary or relevant to inquire as to 
manverin which the trust had been or was being 
carried out since the date of the testator's death; 

` (ii) that the property referred to in these paragraphs 
of the will was not held for the purpose of “educa- 
tion” in the sense ofthat word as appearing ins. 4 
of the Act. Prima facie, therefore, the only question 
for decision was whether that property was held 
under trust wholly forthe advancement of an object 
of-general public utility: 

‘(vti) that the fact that the Tribune newspaper 
charged itsreaders and advertisers at ordinary com- 
mercial rates didnot alter the character of the trust; 
the evidence or findings did not disclose that any 
profit was made hy the newspaper or press before 
1918 and it was at least certain that neither was 
founded for private profit whether to the testator or 
any other person. By the terms of the trust, it was 
not to be carried on for profit to any imdividual. It 
could not be regarded as an element necessarily 
present in any purpose of general public utility, that 
it should provide something for nothing or for less 
than it costs or for less than the ordinary price. An 
eleemosynary element wag not essential even in the 
strict English view of charitable uses. The purpose 
of providing the poor or the community in general 
with some useful thing without price or at a low 
price may doubtless be in itself a purpose” of general 
public utility. But if another object be indepen- 
- dently in itself of general public utility, the circum- 
stance that the tastator’s bounty was only in respect 
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working loss temporarily and not permanently will 
not, necessarily at least, alter the character of the. 
object: i . 

Tim that thecircumstances of Upper India in the: 
last decade of the nineteenth century would doubtless 
make any paper published for Indian readers 
sympathetic to various movements for social and 
political reform. But considering the material which 
showed the character of the newspaper as it was in 
fact conducted in the testator’s lifetime, questions of 
politics and legislation were discussed only as-many 
other matters werein this paper discussed and it was 
not made out that a political purpose was the domi- 
nant: purpose of the trust; - 

(v) that the object of the paper may fairly be des-. 
cribed as “the object of supplying the Province with, 
an organ ofeducatel public opinion” and thatit 
should prima facie be held to be an.object of general 
public utility. Having regard to the particular 
circumstances of the: time, the directions of ‘tlie. 
testator and the evidence as tothe contents of the 
paper before 1898 the present case was nearer on its” 
facts to In re Scowcroft, Ormord, (1898) 2 Oh. D 638, 
than it was to the case of the Bonar Law Memarial 
Trust v. Inland Revenue Commissioner, (1933) 17 
T O 508 or tothecase put by Russell, J. in In fe- 
Tetley. (1923) 1 Oh D 258 at p. 262 0f a newspaper 
subsidised for the promotion of particular political. 
or fiscal opinions. In these circumstances the case, 
could not be regarded as outside the ambit of the: 
exemption clause of the Indian Act; af 

(vi) that it was not necessary to consider what the 
position would be if the trust declared by the will 
were for any reason to fail in the future. TRUSTERS 
or Trrpunz Press, T[AHORR v. COMMISSIONER OF 
INGOME-TAK, PUNJAB, LAHORE PC 882 


—_—_—5. 9—S. 9, effect of. 

The effect of s.9, Income Tax Act, is that the. 
assessable income of immovable property is the 
annual value of such property, as defined in 
sub-s. (2), less the authorized allowances, and 
without taking into account any part of the pro- 
perty which the assessee may occupy for the purposes 
of his business. No doubt the language of sub-s, (1) 
does seam to involve that the assessea must be the. 
owner of the property from which the income is 
derived, but, in order to bring the section into 
conformity with the general scheme of the Act, it is 
necessary to read the words “of which he is the 
owner” as meaning “of which annual value he is the 
owner.” COMMISSIONER oF INoomE-TAx, BOMBAY v. 
ABUBAKBE ABDUL REHMAN Bom. 712 


———— 8. 22 (2)~Notice unders. 22 (2)—Assessce 
dying before filing return—Income-taz Officer, if 
can find whether deceased had carried on business 
and was succeeded by another in such capacity. 
Per Mukherjea, J.—The process of assessment. 

begina, with the service of notice under s 22 (2) and 

it continues until some order of assessment is made. 

If therefore after the aforesaid notice has been 

received by the assessee and before. filing a return he 

dies, and is succeeded bya person, it would be com». 
petent to the Income-tax Officer to find, if the evidence, 
justified the finding, that. the person “on whom the 
notice was served had carried on a business, and was 
succeeded in that capacity by another per8on. 
In re B. K. Pav & Oo. Cal. 270 8.6 
——— 8. 24, SzeIncome Tax Act,-1922, s. 26.(2) 
i 2708B8 





— 8. 24—"Assessee” in 8, 24, meaning of. . 
The worfl “assessee"” has not been used iws. 34 is 
the’ strict sense ofa person by whom ineome-tpx, is 
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payable, but means &nd signifies’ the person against 
whom assessment ‘proceedings have been started and 
who has been asked to give a return of his total 
income during the previous year under 8.22 (2), 
Income Tax Act. Inre B.K, Paur & Oo. 
Cal. 270 S B 
S. 26-A—Partnership genuine and clearly 
specifying shares of individual partners—Deed 
: providing that what partners actually get would 
depend upon time which they have devoted to 
business or their absence therefrom— Whether 

registrable under s. 26-A. 

No partmership can be registered if any partner 
under the deed 12 liable to have a variation of his 
sbare. But ‘share does not mean net receipts. It is 
the basis of computation from which, alter other neces- 
sary factors are considered, one is going to arrive 
at them. The law looks to the shares ın the part- 
nership business and not to the receipts from it, 
which may happen in certain contingencies to find 
their way into the pockets of individual partners. 
it is a tallany to say thatthe individual sharee of 
parimers are uot ' adequately ” specified by reason 
of the fact that their urawiugs or receipts may be 
conditioned by effect being given to other stipula- 
tion in the partnership dued. Where therelore the 
partnership deed is genuine und the shares of each 
partuer (as a basis tor computation and not as 8 
means by themselves of calculating his net receipts) 
are definate and determinable ana the deed definite- 
ly -specities these individual shares and the protits 
of eacn current year are shown and credited in ac- 
curaunce with tue shares shown in the partnership 
deed, the deed is registrable under s 26-A, Income 
Tax Act, even though wwe dsed provides that whut, 
partners actually get will depend upon the time 
which they have uevuted to vue business or ther 
absence bhereirum, UoMMIssIUNER OF lNOOMB-TAX, 
BURMA v. MANGooMAL LUNIDASINGH Rang. 27895 
—~+—88, 26 (2), 24 — Asséssmens proceedings 

started but not completed during financial year 

—In succeedsiigz.year assessee carrying on bustness 

succeeded ii sich capacity by another —Set-o7f 

under s. 24 for loss sustained in previous- year 
` tf can be ‘clavmed oy assessee or his Successor, 
‘Where an assessment proceeding for Lysd-34 is 
started but not completed during that year ana during 
‘its pendency in the next year the assessee hithertu 
carrying ou business 15 succeeded in such capacity 
by another person, set-off under 5. 24, 
Income ‘ax Act, for the loss sustained in that 
business during the year 1v3z-33 can be claimed by 
the assessee and not by the successor of the assessee. 





The object of s. 26 2) 18 to assessthe successoron e 


the profits ofthe business, Which he is deemed cou- 
alructively to carry on during the previous year, it 
being considered just’ or couvenient by the Legis- 
lature, that the tux should be ‘recuvered from him 
and not from his predecessor. section 26 12) has, 
therefore, no applicution, when there is loss in the 
year of accounting in the business in respect to 
which succession hus taken place, and thereare no 
pronis for which the successor could be taxed. 
dn re b. K. KAUL & Uo. val. 2708 & 
—z-— 88. 41, 66 (2)-—-S, il, applicadsiity oj— 

Persons not appointed Recesvers or managers by 

or under uny order of Court—S. 41, dows not 
. apply. i : 

Where the assessees were never appointed Re- 
celvers ox managers by or under any order of the 
Vours; s. 41,” Jucume ‘ax Act, does not apply. 


KESAARDEO ÚnAMEIA V, COMMISSIONER QF Barr 
: ee PE 
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e. 
~ 88, 41, 66 (2)—Only contention before 
Assistant Commissioner being that assessment 
could only be made under s. 41—Question referred 
to High Court based on tt—Appeal to Privy 
Council—Appellant cannot travel outside con- 


= tention under s. 41, 


The only objection tothe assessment which was 
urged before the Assistant Commiesioner was that 
the assessment could only be made under s. 41; 
the decision of the Assistant Commissioner was given 
on the assumption of ownership in the appellant, 
and the question of law referred under s. 66 
consisted simply of the question whether on that 
assumption s. 41 operated to compel the authorities 
to assess in respect of the entirety the two persons 
who were alleged to be acting as managers, and to 
prevent them from assessing one of the co-owners 
in respect of his moiety : 

Held, that the appellant in an appeal to the 
Privy Council from the angwer given bythe High 
Court to the question referred to it, should not he 
allowed to travel outside the contention under 
s. 4l. KESJARDEO COvampid p, COMMISSIONER OF 
INCOME-TAX, BENGAL POS 


———— 5.59 — Rules made under, by Revenue 
Board—R&. 25—Interpretation —Net profits” — 
Assurance company’s actuarial balance sheet on 
iust date of last preceding valuation showing 
deficiency —Jincome-tax Authorities, if can go 
benind rt, to find out profitas for period of last 
preceding valuation, for ascertaining average net 
profits. : 

‘he actuarial valuation referred to in r. 25, made 
under s. 5y, Income Tax Act, 1922, is the actuarial 
investigativn into the company’s financial condition 
required by s. 6 (1) of the Life Assurance Companies 
Act, and uot merely the actuarial valuation of its 
liabilities which by itself can never ascertain the 
proiits, : ; 

The “net profits” in this rule clearly mean the 
“ surplus, if uny ” in the statutory form of valua- 
tion balance sheet of “life assurance and annuity 

-fands jus per balance sheet under Third -Schedule 
of the Life Assurance Oompanies Act)” over the ‘' net 
liability unuer life assurance and annuity trans- 
actions (as per summary statement provided io 
Fourth Schedule.” 6 

Under r. 29 made under s. 59 of the Income Tax 
‘Act, 1942; “the income, profits and gains of .a 
life assurance business shall be-the average annual 
net protits disclosed by the last preceding valua- 
tion’; that 1s to say, shall be arrived at by 
taking one-fifth of tne surplus disclosed in the 
vaiuation balancesheet already mentioned and treate 
ing it as the average annual income of the business 
for the next quinquennium. 

Where assessse life assurance company's actuarial 
valuation balance sheet onthe last date of the last 
preceding valuation has shown a deficiency, the pro- 
vision ot r. zə of the rules under the lacome ‘Tax 
Act for ascertaining the average annual net pro- 
fits of a lite assurance company does not permit 
the Jicome-tax department to go behind the said 
valuation balance sheet to tind out it there were any 
protits fa respect ofthe periou of last preceding 
valuation. CoMMISSIONER OF INCOME-Tax, BENGAL v. 
HIMALAYA Assvg4NOE Uo., LIMITED PG173 


*__s 66 (2). Ber Income Tax Act, 1922, s. 41 
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_—Mortgagee about to recover by’ sale of mori- 
gaged property, full amount of debt without 
, deducting amount reduced by Madras Agri- 
` cultursats’ Relief, Act—Suit for injunction to 
prevent him lies. | : 
Where the creditor is about to recover by sale 
‘the debtor's property mortgaged to him the full 
amount of the debt, that is to say without deducting 
the amount by which it has become reduced by the 
operation of the Madras Agriculturists' Relief act, a 
“guit for an injunction to prevent him from doing so 
lies and since the sale is imminent, an interim m- 
junction might appropriately be granted. It is no 
‘answer tosay that under the provisions of s. 69, 
Transfer of Property Act, the petitioner will be entitled 
‘to recover damages if the mortgagee exercises his 
¿power of sale in an improper or reeds manner. 
AIOKER V. U. JAVANMULL Sowcar 
qovinpasami N Me eas 
Perpetual, See Specific Relief Act, 1877, 
B. 54 (6). 329 


Insolvency--Amendment of, petirion— When can be 
n qhlowed—Insoluency petition by creditor alleging 
< that certain amount . was due by insolvent to 
certain firm of which petitioner was sole pro- 
prietor— Other person clarming wnterest in firm as 
partner, on date of petrtion— Subsequently petitioner 
oecomeng solely gena 7 debtsa—Amendment of 
| i can be allowed. 
b E ‘of the amendment is to introduce 
‘ereditors us petitioning creditors who could not 
‘themselves present 8 petition alter the three months 
have , elapsed, or to put it difterently, it ite eject 
-is to introduce a aebt which, after the same period 
has elapsed, would not be a aebt upon which the 
„petition could be founded, then the Uvurt will not 
grant leave to amend. But if, on the contrary, 
within that period a debt has been made a ground 
of the petition and it afterwards becomes desirable 
to add another patty, the case stands on an 
“entirely different footing. 
Oe pesttion wis presented by a person who des- 
eribed himself as a creditor of the insolvent, 
He alleged that certain amount was due by the insol- 
vent to a certam firm ot which he claimed to 
be tue sole proprietor; it was upon this asser- 
' tion that he iounded his claim to be'solely entitled 
to the debt. The petition was filed on November 
“vq, 1930, but on that date, an arbitration enquiry 
f was pending in regard to a dispute between the 
petitioner und 8 certam third party who ciuimed 
an. interest in the paituership, by an award made 
“on November 28, 193U,the petitivuer became solely 
- entitled to the debton which the insolvency petition 
was founded, The question was whether the pebi- 
tioner cuuld be allowed to amend his petition 
ceed with it: 
ad that the petitioner could be allowed to 
| amend his petition, All that needed be done was to 
. alluw the petitioning creditor to amend his petition 
- by adding thut the inchoate right which he had 
previous 10 the petition, becume peifected in virtus 
. ot the award delivered four days later, The per- 
son who has made the blunder must pay for it 
-and the petitioning creditor could be diyected to 
pay the Costs. CLOCKALINGAM OUbXTTIAR v. MUTŁIAH 
- UbEITIAR ; » Mad. 6600 


~ insolvency Court, can go behind decree and 

ascertain whether accree debt 18 true or not tf at 

beveres that decree was ottained by fraud, 
celjussen 0748 unjust. 








© No judgment or decree is binding on the lo- 


INDIAN OASES 2 


‘fendants Nos. 1 and 2 had abated; 
‘appeal against > them 


. [1939 
insolvency—contd. 


solvency Court. The business of an Insolvency 
‘Court is to ascertain whether a debt is trué or. miot, 
and although the judgment and decree are binding 
‘on the parties to’ it whether the debt is true or 
false and whatever the judgment and decree might 
be, yet, the Insolvency Uourt is aot so bound; but 
‘the Insolvency Court will not and should not ordi- 
narily go behind the decree unless it has reason 
to believe that the decree was brought’ about’ by 
fraud or collusion or is unjust. eae 

A trust, through a former trustee, executed a 
mortgage bond ın favour of the two insolventa andil 
their brother. On this bond a mortgage suit’ was 
brought and a decree obtained against the piaint 
institution, Another trustee, subsequently broughw 
& suit to have it declared that the mortgage dec 
ree was not binding on the plaint trust and for 
refund of a certain amount which had been paid 
under the decree obtained by the insolvents anda 


‘their brother. He was successful in the trial Uourt; 
‘but the insolvents and their brother, who were ‘de. 


fendants ‘Nos.'1 to 3 in the suit, filed’ a joint 
appeal against the decree. During the pendency om 
the appeal defendants: Nos. 1 and 2 became insol 
venta and died before the appeal came on for near 
ing. The Appellate Uvurt, apparently in ignorance 
of the fact that defendants Nos, i und 2 had be- 
come insolvents, declared that the appeal of de 
and 60 the 
was dismissed: Defend: 
aut No. 35, on precisely the same grounds of appeal 
as defendants Nos. 1 and 2 had raised, was suc: 
cessful; and it was held that the mortgage, im 
question was binding on the plaintiff ‘“ingtitution. 
Un the stiength of this judgment and decree pass- 
ed im appeal, the trust sought to prove for the 
amount of the decree debt in the Insolvency 
Uourt ; 
Hela, that an injustice had resulted from the 
non-appearance on the record of the Olicial ke- 
ceiver. ‘lhe Insolvency Uourt was, therefore, entitiedw 
to go behind the decree and to say that the judg- 
ment dept-of the trust was not » true one and it 
did no. Maier whether the Offidasl Keceiver was a 
party to the appealor not. UHOOKALINGAM CHETTIAR 
v. PALANIAPPA CHETTIAR Mad, 113» 
insolvent father possessing power to seli 
son's share at the time of vestiny of property n 
Ogicrat Hecetver—Lower of secerver to sell 
property -wncluding son's shure—Sule held of 
enstre property inccuding son's share. $ 
The Otticial ieceiver of an ingolvent's estate has- 
power to sell the son’s share of the family pro- 
perty where such power was possessed by the insol- 
vent father at the time when the estate vested in 
hım. ut there 1s no duubb a difierence between 





“the existence of a power and ita exercise, and the 


mere existence of the power will not be suflicient 
to show that im any particular case it was exei 
cised by the Official Receiver, : 

it is well-known that the seceiver is bound by 
his duty to selithe entire property of the insolvent 
tor the benelit ¿f the creultors, and where, tue 
insolvent’s property included not Morely his own 
sluie but aiso the power to sell his suns snare in 
respect of his antecedent debts’ not taid by 


` illegality or immorality, 15 would have been cuu- 


trary to his duty tor nim to have auld only the 
father's half share. On the other hand, it is most 
ublikely that the purchaser, who was making the 
purchsst on: behált of a charity, weuld*nave pur- 
‘chased a half share in the properties, : * 
‘Heid, that it’ must be. deemed that the power to 


. 
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sell the son's share was exercised by the Official 
.Receiver and that the sale was of the entire property. 
Guprvaps Rama Rao v, POTTISWAMI Mad. 282 
Priority—Official Assignee or creditors per- 
mitting insolvent to tradePerson advancing money 
to insolvent for carrying on business — Official 

Assignee or creditors cannot claim upon such 

personto have assets applied for their own benefit 

—Such person's claim constitutes prior charge to 

that of Receiver. 

If the Official Assignee or creditors have per- 
mitted the insolvent to trade, they cannot claim 
upon ‘the person who may be allowed to supply him 
With stock-in-trade, materials or cash for the pur- 
pose of carrying on his business, to have those 
‘asagets taken and applied for their own benefit in 
the insolvency, Their object in allowing him to 
trade ‘must be taken to be with a view to obtain 
Bome advantage out ofthe surplus profits which have 
been acquired when the trading is over and all 
Necessary outgoings incident to the trading have 
been paid, Thé claim of person who has supplied 
money. for business constitutes a prior charge over 
any claim bythe Receiver, An Ononk v. P. A. 
MoHAMED ALI Rang. 298 


Insurance—Age— Proof of—Age admitted by in- 

‘surance company—Company cannot aispute its 

ı correctness. unless admission is procured by fraud 

—Burden of proving fraud lies on company. 

- Once the age is admitted by the insurance com- 
“pany, there is no reason why they should not .be 
„keld to be precluded from disputing the coriectness 
“of it unless the admission..was procured by fraud. 
“Where the age is not admitted, the burden of 
‘proving the age initially would be on the person 
claiming. under the assurance ; but where the age is 
admitted, then on the principle under the Evidence 
Act that facts which are admitted need not be 

‘proved, it is for the company to prove that the 
admission of aye was procured by fraud and that 

“the” representation as to age is untrue, Fraud, of 
- course, vitiates even the most solemn transaction; 
-but if there is no fraud, there is no reason why 
~the-company-should not be-held bound by the re- 
presentation made by them to the assured that they 

“will not dispute the correctness of the age admit- 
ted by them. MANEKLAL KALIDAS Suaa V, YORKSHIRE 

InsvRANOE Co., LTD. Bom. 127 


Fire inaurance—Policy, construction of— 
Warranty— Waiver — Stipulation in policy not to 
keep openings in walls of twnsuread godown— 
Installation of water sprinkler sanctioned by 
insurance company — Temporary hoes made in 
.walls for water pipes to pass—insurance accepted 
with knowledge and risk of existing holes—L ‘ire 
breaking out during installation and causing toss 
and damage to premises — Sust on policy — Holes 
held not ‘openings’ within meaning of that term 
tn warranty ~Company held had waived 
and acquiesced in installation being carried out 
and could not rety on terms of warranty. 
In construction of policies, the strictum jus or 
apes yuris ig not to be laid hold on, but they are to be 
- construed largely, for the benetit of trade and for the 
. imsured, 





A right may be waived either by express words or ` 


by conduct ynconsisteut with the continuance of the 
+ Nght; and even where there is no actual waiver, the 


person having the right may so conduct himself that ' 


it becomeg inequitable for him to enforce it: 
. The jute and the godowa were insured by Lhe plyintiff 
_ With the defendant lire insurance company, The 
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policy contaiaed certain warranties which were the 
essence of the contract. It was therein stipulated 
that the godowa should be (i)a separate self-contained 
building situate at a distance of 14 feet or more from 
any other building, or if situate less than 14 feet 
from another building, every wall thereof facing any 
Such other building whether directly or obliquely 
shall be built of brick or stone without Openings, of 
any kind or if containing openings such openings 
being protected at alltimes by approved corrugated 
iron doors or shutters, or (ii) any compartment. or 
paitof any building separated from the whole of the 
reat ofthe building with walls as aforesaidor tiii) 
any two or more compartments of the same building 
having the adjoiniog and joint walls between.such 
compartments protected as aforesaid. The plaintiff 
lad stocked his jute in two such compartments of the 
building with joint walls fully protected. The 
plaintiff for minimizing the risk of fire and for 
obtaining a substantial reduction of the rates of 
insurance had decided to install a eprinkler system 
With a six-inch pipe in the compartments in which 
the jute was stored and the defendant company panc- 
tioued the plan. Small holes were temporarily made 
in the jot wallof the compartments for the water 
pipes to pass. The defendant company accepted the 
insurance with full knowledge pf the installation 
which was going on and with full knowledge ofthe 
Operations necessary therefor. While the installation 
Operations were going on, a fire broke out and ‘caused 
loss and damage tothe jute and the premisbs,'~Pha 
Plaintiff filed a. suit against the defendant uponthe 
policy. ‘The defendant contended that ‘tha ‘polidies 
“were. not subsisting when the tire broke out-bwing to 
the breach of certain warranties: sale _ 
Held, that the holes made in the wall for passing 


-pipes were not ‘openings’ within the meaning of the 


terms of -warranty ag those terms were meant to 
refer only to ‘openings’ permament in character and of 
substantial size and there was therefore no breach, of 
warranty. .. - - thee 

- Held, also that assuming that such a hole was an 


- ‘opening’ within the meaning ofthe -terms of the war- 
-ranty, the defendant had by implication waived: the 


term and acquiesced in the work being carried out 


68 quickly .as possible and had so acted: that it 


became inequitable for them to rely upon ‘their 
Tight, KANAHYA LAL LOHIA v. AssIOURAZIONI 
QENEBALLI Gal. 873 


—————-Fraud—Proof of—Fraud imputed to rich 
person must be proved strictly, 4 
it is-a serious thing to impute fraud to a person 

who ig rich and in good position, and ` the Uourt 

must require thé strictest proof of it. MANEKLAL 


KALIDAS Saan y. YORKSHIRE INGURANOE Co. LTD. 
Bom. 127 


_Interest—Rate of —Loan on hand. note—Substanisai 


rate of interest, if can be demanded—AHate of Lö per 
‘cent, per annum, compoundable yearly, waetner 
UNJGIT OT Excessive, A 

16 has always beea recognized that the lender of 


“ Money upou è note of hand ıs entitled to agreater 
‘Fate’ of interest than the lender of money on security, 


Further, the lender of money to a person whose 
Cuanses uf e-payment are slight isobviously entitled to 
demand a higuer rute of interest than if he was lénding 
to a pergon who was obviously in a position to pay 
whenever called upon se tu dd. ia such circumsiaaces, 
the lender is entitled to demarid a substantial rate 


“ut interest LO compensate him for the risk heis 


runding. in gucha case tiie’ rata of interest of 
19 per cent. per angum compoundabie yearly dannot 
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be said to be unfair or excessive, Suituray Rare. 

Prituvt Osawo LAL CHAUDHUBI Pat.450 

Right to realise rent, whether carries with it 
right.to realise interest in case of default, 

The rightto realice rent carries with it the right 
to realise it with interest in case of default of pay-, 
ment at.: the. kist time. Burro Kuisto Roy v. 
GOBINDARAM MARWARI Pata 132 

—- 12 percent. per annum held reasonable— 

Higher rate when justified. 

‘Prima fucte 12 per.cent, per annum may be 
taken as a fair, proper and reasonable rate of 
interest, in the absence of special circumstances 
justifying higher rate. 

Oircumstances which would justify a higher 
rate are, for example, thefact that the security 
offered was of doubtful value and the mortgagee 
might wellexpect a higher rate because he ‘ran 
the risk of not getting back his principal, The 
fact that the sum advanced was taken for the 
purpose of paying off a mortgage decree does not, 
however, justify the claim for interest at a higher 
rate, since this would indicate that the mortgagee 
took: advantage of the ditlicult circumstances in 
which the mortgagor was placed and accordingly 
extracted ahigher rate, It is for the plaintiff to 
show that there were special circumstances under 
which a higher rate was justified. ZIAUL RAHMAN 
ø Ganea DEI "e All, 544 


interpretation of Statutes—Acte dealing with 
similar subject—Difference in use of similar 
expression, 47 can be referred. | . h 
Therule,as to the exposition of one Act by the 
language of another might be properly applied to 
difieient statutes in part materia though made at 
different time. But where, the Acts deal. with 
similar subject, namely transfer although not for the 
f aeaa purpose, it would not. be improper to refer to 
6 
of similar expressions, G. N:~AsUNDI y. VIRAPPA 
, ANDANEPPA MANYI e, i Bom, 7.79 
- Certain word or phrase interpreted in 
| particular way for many years—Subsequent statute 
incorporating, same word in similar context 
, Word must be interpreted according to meaning 

i bed assigned to tt. . 
A here the Courts have consistently. interpreted the 
_ daw ina particular way for many years, it is for the 
Legislature and not for the Court to effect a change, 
if a change ie desirable, Where a word of doubtful 
meaning has received aclear judicial interpretation, 
the subsequent statute which incorporates the same 
wordor the same phrase in a similar context, must be 
- go construed that the word or phrase is interpreted 
according tothe meaning that has previously been 
~ assigned to it. Panopayat BOARD, TRIRUOOTTIYUR V. 
WESTERN INDIA Matos Co, Mad.474F B 


` oe Marginal notes—Value of, tw interpreting 
section. : 

The. side-note although it forms no part of the 

section is of some assistance, inasmuch as it shows 











J 


- the -driit of’ the ` section. MURADAN “SARDAR V. 
- DECBETARY OF STÀTE Cai. 701 
Ywa Ordinary: interpretation resulting in 





- anomalies and defeating object of -Act—Intention 
' of Legislature to be giren exfect to, 
lt is no doubt ‘one of the recognizéd ‘canons 


of interpretation that the words used in a statite ` 


shduld be’ given their pldin and ordinary mean- 
ing. ` But if such ‘a method of interpretation results 
- jm manifest anomalies and is caiculatedto deféat 


“ the- object” with which ` tle statute was ` passed ` 


difference observed by the Legislature in the use ` 


itis open to the Courts to sointerpret the words 
used as to give effect to the intention of the 
Legislature. MapHo Prasan y, MAKHAN Lab a 

a All, 325 


Preamble and headings to sections—Value of. 

The Premable of a statute has always been regard- 
ed asa good means of finding outits meaning and 
the headings prefixed to sections or sets of seztions 
in statutes are regarded as Preamble to those sections 
and therefore a safe guide in interpreting those 
sections. But the headings or sub-headings cannot 
either restrict or extend the scope of the sections 
when the language used is free from ambiguity. 
Savitex DEVI y. Dwarka Prasan Buatya All, 84 
—Recent statutes—Whether can be construed 

by reference to its history. | 

When the words of a statute are ambiguous, it may 
be legitimate to refer to the construction put upon 
the expression by the Courts throughout a long course 
of years for the purpose of ascertaining the intention 
of the Legislaturé and as evidencing what must 
presumably have been its intention at that remote 
period. Buta recent statute must be construed ac- 
cording to its own terms, when these are brought 
into cuntroversy, and not according to its historical 
origin or otherwise. DEWARKHAND CEMENT Uo., LTD. 
v. SEORETARY oF State Bom. 835 
Retrospective effect—Section, if retrospective; 
how consideréd, : 

The general-rule, of deciding whether a parti- 
cular gection.is retrospective or not is that: The 
portions of a_statute which sre silent in that 
regard, are to..be taken prima facie as clearly 
indicating prospective intention, and prospective 
intention only, acting from the time the Act comes 
into operation. BRINIVASULU NAIDU v.. DAMODARA- 
swami NAIDU Mad. 937 

Statement of Objects and Reasons. Mode 

While interpreting a statute it is not permissible 
to make reference to the Statement of Objecta. and 
Reasons . which preceded the passing of the Act as 
throwing light on the interpretation to be placéd on 
it. The intention of the Legislature must be wrested 
from the language of the statute itself with the asgid 
ance of decided cases. Jn re HoRMUSJI JAMSEEDII 








Sind 185 

Jurisdiction. . te 
Ses Oivil Procedure Oode, 1908, s. 20 rit) 
SEE Execution “610 


Absence 0f—Absence and inactivity of party 
does not cure want of jurisdiction. 

Even the consent of parties cannot confer juris- 
diction whereit does uot exist and this: being 
so, much less the absence of a party or its inac- 
tivity would be sufficient to legalise what was 
ab initio illegal. INTIZAMIA Committes, GUKDWARA 
DARBAR SANIB, AMRITSAR ý. CENTRAL BANK or INDIA, 
LTD., AMRITSAR ` $ Luh. 785 
———— Civil- suit for declaration that decree of 

Revenue Court was without juriediction, is not 

maintainable. i 4 ; 

No civil suit: lies for a mere declaration that a 
decree of a Revenue Court was without juriediction 
and thereforé invalid. Jit SINGH v. WABTLU : 

i i f All. 911 
Forum—Court-fee payablè and forum®-of 
sust depend on claim in plaint and not on defence 

set-up by defendant— Defendant setting up 

different tttle—Proper course to be followed, ‘if 

‘such case is proved. ° i 

The court-fes payable on the plaint end the farum 
of trial depend’on’ the allegations made in -the 
plaint and‘ rot om the defence set-up by the defend 
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ant. The fact that a defendant sets-up-a different 
-title doer not alter the nature of the plaintiff's 
claim. If the facts regarding title are found to be 
as stated by the defendant, then the proper course 
will be to dismiss the suit and not to convert it 
into a declaratory or possessory suit. Dzoxr SINGH 
v. RAMSEWAK SINGH Pat, 178 


Laccadive Islands and Minicoy Regulation 
(l of 1912), s. 24—Transfer of case — High 
Court, if can transfer case from file of Amin. . 
Transfer ofa case from thefile ofthe Amin to 

any other officer is not a matter tobe decided by 

the High Court but only by the Collector or 

Inspecting Officers who are empowered to transfer 

civil suits from the Amin's file to their own file 

under s. 24 of the Regulation. ABDULLA v. Tanga 

Koya ' Mad. 608 

ss. 26, 24—Collector ‘exercising appellate 
jurisdiction, if subject to revisional jurisdiction of 

High Court. 

Under s. 26 of the Laccadive Islands and 
Minicoy Regulation, an appeal is provided to the 
High Court from any decision of the Collector 
in the exercise of his original jurisdiction and this 
showe that the Oollector while exercising his 
original jurisdiction under the regulation is subject 
to the appellate jurisdiction of the High Oourt. 
But this does not show that the Collector exercising 
appellate jurisdiction isnot subject to the High 
Oourt. Though no second appeals sre provided 
for, yet where the Collector exercises appellate 
jurisdiction, he is subject to the revisional 
jurisdiction of the High Court. ABDULLA v. THANGA 
Koya . Mad. 608 


Land Acquisition Act (lof 1894), s. 30—Appor- 

_ _tionment case—Mortgagee of structures claiming 
apportionment in compensation—Recitals in deed 
executed by guardian of minar showing debt in- 
curred for legal mecessity— President of Tribunal 

. held, should come to finding as to whether guardian 
was legally competent before finding the binding 

< nature of debt—Lazxity of Tribunal condemned 
and remedy suggested. 

In the compensation awarded to a purchaser of 
structures on certain premises, a person claimed 
apportionment alleging that he was the mortgagee of 
the:structures. There were recitals in the mortgage 
deéd:.that the guardian of the minor tenant-owner 
of the structures incurred the mortgage debt for 
payment of the sradh expenses of the minor'sfather 
and for paying the taxes and rents of the landlord 
on account of the premises. The decision of the 
President of the Improvement Tribunal thereon 
contained one sentence which was in these words: 
“Having regard to the recitals in the mortgage deed 
and the evidence in this case, I hold that the 
mortgage is binding upon the minor's property :” 

Held, that it was essential for the President to 
come to a definite finding on the question as to 
whether the executant of deed was the de facto, if 
not the de jure natural guardian of the minor, and 
if so, whether the mortgage was a bona fide trans- 
action executed by her as such for legal necessity. 
His mere statement, expressed as it was in the 
woxds quoted, could not be accepted asa proper or 
sufficient finding. 

“If the President of the Calcutta Improvement 
Tribunal is an exceptionally hard-worked officer, it 
is time the attention of the authorities should be 
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before getting an adjudication of their claims. -If 
possible, the matter should be set right by the 
framing of rules under the Calcutta Improvement 
Act. If that is not possible, or not possible within 
a comparatively early date, it is time steps were 
ppro to arrange for regular inspection of the Tri- 
unal by or on behalf of the High Court. PRIYABALA 
Dasr v HANUMAN Prasap Karwar Cal. 99- 
Land Improvement Loans Act (XIX of 1883), 

88, 4, 7-~Loan for making pavement in part of 

agricultural land, is under Land Improvement 
. Loans Act and not under Agriculturists’ Loans 

Act (XII of 1884). : 

Where a loan is grantedfor weeding the land and 
for making stone pavement on part of it, but the 
bond isnot taken inthe prescribed form but in an 
abridged form, the loan cannot be said to have been: 
granted for pavement of the land under the Agricul- 
turists’ Loans Act, but under the Land Improvement 
Loans Act, LAKSHMAN VENKATESH NAIK 9 SEORETARY 
or STATE _ Bom, 635. 
s. 7 (1)(c)—Mortgage under—Priority. 

The mortgage under the Land Improvement: 
Loans Act could not be given priority in respect 
of lands other than those for the benefit of which the 
loan was granted. SEORETARY or Stare v.  PULLELA 
Rancaswami NAIDU Mad. 767° 
—88. 7 (1) (C), 4— Sale to recover loan under 

Land Improvement Act—Loan is first charge and 

is free from all prior incumbrances — Purchaser 

for value without notice takes it subject to this 
charge. 

A loan advanced under the Land Improvement 
Loans Act is, subject to the Proviso tos. 7 (1),a first 
charge on the land for the improvement of whicli 
the loan is advanced, and a sale under 8. 7 (1) (c) of 
the Act to recover the loan is free of prior incum- 
brances. Hencesa purchaser of land for value without 
notice of such charge takes it only subject to the 
charge. Section 100, Transfer of Property Act, cannot 
help him since that section in terms expressly excludes 
from its operation charges provided by any law for 
the time being in force, LAKSHMAN VENKATESH NAIK 
p. SECRETARY oF STATE Bom. 635 
Landlord and tenant— Absolute occupancy 

tenancy —Tenant dying without heire—Tenancy, if 

reverts to landlord, 

The estate cannot revert as though a term had 
determined when it is an heritable estate, however 
commencing whether by contract, gift or statute, 
for an estateto aman and his heirs is as large 
an estate as there can be so faras duration is 
concerned. The absolute tenancy is of a special 
kind, heritable and agsiguable. It springs out of 
statute. It does not amount to 
it a paged to several 
fetters imposed by statute. hen the ocoupanoy 
tenant diss without heirs, the Orown takes the 
tenancy bye escheat: it does not revert to the 
landlord. Ghats i 

Quære.—What would be the position if the heirs 
of the absolute occupancy tenant at the time of the 
First Settlement fail leaving the estate burdened by 
a mortgage which the landlord could not avoid? 








proprietorship, because 


Would the mortgage go? DARYAOSINGH v. CoLONEL 
KRISHNARAO 4 Nag. 263 
- Body of six recorded _ tenure-holdera =A 





purchasing interest of some—Landlord's suit for 
rent—A mot 


impleaded—Decree obtained —In 
execution tenure purchased by B son of judgment- 
debtor K— Another judgment-debtor applying for 
“setting aside, sale— Compromise —A joining as 
` judgment-debtor~Sum aa agreed gaid and eale 


Ix 
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` set aside—B appealing—A not impleaded—Sale 

confirmed—Suit by A for declaration of title— 
` Decree obtained by landlord held not decree—A 

held not estopped from disputing character of 

decree—K held did not come within meaning of 

s. 88, Trusts Act (II of 1882). a 

Ont of the body of six recorded tenure-holder- 
the interest of four was purchased by A. Ina suit 
by the landlord for rent against the body of tenures 
holders, 4 was not impleaded. In execution of 
the decree which was obtained in the suit, the 
tenure was purchased by B the son of the judgment- 
debtor K. Subsequently another judgment-debtor 
applied under s. 174 (3), Bengal Tenancy Act, to 
have the sale set aside, A compromise was mooted 
in- which A offered to join by describing himself 
tobe a judgment-debtor. It was agreed that on 
payment of certain sums to the landlords and to 
the auction-purchasers within a specified time, the 
sale would be set aside. The entire amount was 
however not deposited within the time agreed, and 
an application for an extension of time was made 
which was allowed. The balance of the stipulated 
amount was then paid and the sale was set aside. 
Against this order the auction-purchaser B appeal- 
ed, but in his appeal he did not implead A although 
the order setting aside the sale was one by which 
hé had clearly benefited. The appeal was allowed 
and the sale confirmed, Against this A filed a suit 
and obtained a declaration of his title. In second 


appeal ; 

Held, that A was not party to landlord's suit for 
yent and as there was nothing on record to show 
that the entire body of tenants was represented in 
the landlord’s suit for rent, the decree obtained 
by the landlords was not a rent decree. 

Held, algo, that the fact that A in the compromise 
described himself as judgment-debtor did not estop 
him from disputing the character of the decree ob- 
tained by the landlord. Moreover, the fact that A 
was agreeing to ‘no more than this, that the sale 
under the decree, such as it was, would stand if 
money was not paid in time would not alter the 
legal incidents of the sale so as to transform what 
was really a money sale into a rent sale: 

Held, further that the judgment-debtor K, mere- 
ly because he was a co-sharer in the tenure, did 
not come within the language of s 88, ‘Trusts 
Act, as a “person bound in a fiduciary charac- 
ter" to protect the interests of A, because 
E in the. landlord's suit was under no contractual 
obligation to save the tenure from sale. NARENDRA 
Nats Acuagsex v. HIRENDRA Nata AOHARJEE 

; Cal. 217 


—English feudal law—Principles of—Appli- 
‘eability to malguzar. 

The principlesof Engliah feudal law are clearly 
inapplicable toa Hindu zemindar; the same can be 
said of a malgugar. DARYAOSINGE OOLONEL 
KRISHNARAO Nag. 263 


- Liability of tenant— Agreement imposing 
obligation on tenant to do plastering and repairs 
of premises—Obligation to build house which falls 

. down, whether imposed on tenant. 

The mere fact that the agreement between & land- 
lord: and atenant embodied in a rent note imposed 
an obligation on the tenant to do plastering and 
repairs of :the premises let out, does not impose om a 
tenant an obligation to re-build a house which falls 
down‘or is reconstructed in obedience to adilapida- 
tion notice.’ ABDUL Razak v. NANDLAL Nag. 581 


connomoPepmanent tenancy—-Tenant erecting struc- 
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tures with consent of landlord, does not itself show 

that tenancy is permanent. 

Where the evidence is that the tenant erected some 
valuable structures on the land including a pucea 
wall and a pucca building, at the connivance or with 
the consent of the landlord, this would not in itself 
be a sufficient ground for holding that the tenancy was 
permanent tenancy. GIRIDHARI Lau’ MUNDRA v. 
Purnenpu Narayan Roy ie Cal. 8 
Rent suit—Several tenants joint promtsors—— 

Suit for rent, if can be instituted against one or 

more of them. 

Obiter.-Every suit to recover money due on 
account of rent is in one rense a rent suit; where 
several tenants are joint promisors, such a suit can 
be instituted againat one or more of them and decreed, 
for the entire sum due, Tan Inpersir NATH v. 
Masaras PrATAP Upar Nata San Pat, 821 
Sir land—Private partition—Sharers can 

take exclusive possession of shares — But joint 

ownership is not destroyed — One can file suit 
against trespasser on lands fallen to share of 

others. f 

Where sir lands belonging to certain persons 
jointly are privately partitioned, and each takes his 
part as his sir, the joint ownership of all of them is 
not destroyed, although each would be entitled to 
remain inexclusive possession of his part. Any of 
them can bring a suit against a person trespassing 
on the lands allocated to the share of the others. 
Harpsar Upapuya v. RAM Sumer Upapuya All. 309 
—Suit for produce reni—Burden of proof — 

No evidence: before Court to form estimate—Decree 
shall be passed so far as liability is admitted by 
tenant. gala An 
In a suit for produce rent, it is for the landlord to 
rove the quantity of the out-turn and no decree can 
be claimed except so far as liability has been ad- 
mitted by the tenant, in the absenceof any evidence 
on thepart on the landlord on which a Court can 
act-in forming its estimate of the produce. BIDRESH- 
war Prasan Since v, RAMO#ARITAR OnAUDEURI 
Pat. 454 
———Tenancy, nature of—Proof —Agreement _ 
creating tenancy not registered—No patta producédt: 
—Admissibility of agreement to prove that tenancy. 
is permanent. i cae 
Where an agreement creating a tenancy 18 not. . 
registered and no patta in respect of the tenancy 
is produced, both on the ground that the 
kabuliyat is not registered and on the ground, 
that there is no patta, the kabuliyat is inadmissi- 
bie for the purpose of proving that the tenancy 
i aL Sasu v. BIBI ZOHRA 
eis permanent. RAM L aeta 
——— Tenancy-at-sufferance —English fiction, whe- 
ther applies in India. , 
Obiter—Whether the English fiction of tenancy-at 
sufferance should be imported into India depends 
on whether it is consonant with justice, equity and 
good conscience bearing in mind the conditions of 
affairs and the statutory law here applicable. ABDUL 
Razak y. NANDLAL A Nag. 581 
—Tenancy-at-will—Determination of. : 

A tenancy-at-will, in English Law, is determined 
by the death ofeither party, or by “either doing fay 
act inconsistent with the continuance of the tenancy. 
A lease from month to month is; of course, heritable, 
ABDUL RAZAK v. NANDLAL Nag. 581° 

Tenant by sufferance, whether trespasser. | 

Quaere.—*Whether a tenant-by-sufferance ig in the 
same position as a trespasger. ABDUL: RAZAK, 2. 
NANDHAL os o Nagi SEF- 
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Lease. Ses Transfer of Property Act, 1882, e. ri $ 
Construction—Tenancy held from month to 
month and not permanent and plaintiffs held 
entitled to eject defendants—Transfer of Property 
Act (IV of 188D, 9.53-A held had no application. 
In a suit for ejectment against tenants from 
certain land, the plaintifis-landlords alleged that 
the defendants held the land under monthly tenancy 
under the plaintiffs. They aleo stated that notice 
to quit. had been duly served. On the other hand, 
the defendants contended that they had a permanent 
tenancy and that inany case the plaintifs were 
estopped, by reason of their conduct from con- 
tending thatthe tenancy was not permanent. The 
kabuliyat creating the tenancy was not registered 
and, therefore, was uct admissible to prove the 
defendants’ contention. The defendants derived their 
title from one Gthus: A lease was granted to G in 
1913, In 1915 G died leaving his brother B who took 
possession; in 1923 B sold his interest to one 
and in 1930H in turn assigned his interest to 
the defendants for a certain sum. The facts upon 
which the defendants relied for establishing their 
case of estoppel were that: the ground lease in 
1913 for building purposes, the ‘ale of the house 
and lend in 3923 and again in 1930. There 
weré two other facts which were relied upon by 
the defendants: one was that in 1915 when G 
died his brother: B took possession: and the 
other was that in 1919, four years afterwards, B 
executed an ijara deed in favour of a person. 
Again, the most important facts on which they 
relied were two agreements between them and 
the plaintifs in 1932 under which the defendants 
undertook not to construct a chat on the house 
constructed onthe land and only to build a 
thatched roof! 

Held, that the omissions or acts of the landlords 
before the defendants cameinto possession were 
not matters upon which the defendants could 
rely for establishing an estoppel. But assuming 
for the purposes of the case that those facts 
could be relied upon by the defendants, they 
did not amount torepresentations which caused 
the defendants to act in the way in which they 
didi: so as to create an estoppel nor could itbe 
said” that the compromise of 1932 could be des- 
cribed--as an intentional ‘act or omission’ on 
the part of the landlord which led the defend- 
ants to believe that they had anything other 
than what they had already got; namely that 
under the Transfer of Property Act and the Registra- 
tion Act, the defendants, “in the absence of a 
contract tothe contrary", had an agreement or 
lease from month to month within the meaning 
of s. 106 ofthat Act. There was no estoppel which 
would prevent the landlords from contending that 
what the defendants had got was merelys tenancy 
from monthto month; and the plaintifs having 
given a validnotice to the defendants to quit, 
were entitled to eject the defendants. Ram DAL 
Sano v. BIBI ZOHRA Pat. 618 


— Lessor’s rights assigned—Fresh attornment 
by lessee to agsignee, if essential. 

A fresh attornment by the lessee to the lessor's 
gesignee is Dot necessary under the Transfer of 
Property Act nor by any law in force in the Punjab. 
DAULAT RAM v. Haveri Syas Lah. 533 


` Origin of tenancy known—It cannot be 
inferred from facts proved that tenancy was 
other than what it purported tobe. 2 
When the origin of the tenancy is known, it‘is 
impossible to hold as & matter of inference from 
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the facts proved that the tenancy is other than 
what it garners to be. Ram Lat SAHU v. Ber 
ZorRa Pat. 618 
Legal practitioner —Advocates and Pleaders— 

Duties . towards clients are same — Principles 
«applying to one class apply to all classes— 

Advocate appearing for one party in dispute, should 

not be allowed to appear on behalf of other party 

and against original client in subsequent Litigation 
arising between them out of same dispute 

Though the methods of appointment of Advocate 
and higher or lower grade Pleaders are different and 
the discipline by which they are controlled arises 
from diferent sources, their duties as representing 
their clients are similar and the principles applying 
in one class of legal advisers ought tobe applied 
in the case of another., 

An Advocate or Pleader who has appeared on behalf 
of one party ina suit ought not to allow himself to 
be placed in the position in which there might be 
gome suspicion, whether well or ill-founded, that his 
knowledge of his client's case would be used by him 
on a subsequent occasion in appearing for another 
party and against his original client. Therefore a 
legal practitioner who has acted for one party ina 
dispute should not be allowed to act for the other 
party in subsequent litigation between them relating 
to or arining out of that dispute. TasENDRA HANDRA 
Duar v, TAJENDRA LAL Gaose Rang. 77 SB 
—Application on behalf of defendants that if 

plaintiff takes special oath and makes statement, 

defendants would be bound by it— Application 
signed by some defendants and by Pleader appearing 
for all defendants with words “for defendants 

—Pleader, if re 4 deemed to have signed on 

behalf of all defendants, 

When af a suit an application is filed on behalf of 
thedefendants to the effect that if plaintiff takes 
special oath and makes statements as to the eeveral 
items claimed by the defendants, they would 
be bound by his statements and such applica- 
tion is signed by some of the defendants and 
also by the Pleader appearing for all the defend- 
ants the Pleader adding the words “for the 
defendants” after his signature, any statement made 
by the plaintiff in pursuance of euch an applica- 
tion would be binding even on the defendants who 
did not sign the application, as, in the absence of 
any qualifying wordsthat the Pleader is signing 
only on behalf of the defendants who have signed, 
the Pleader would be deemed to have signed on 
behalf of sll the defendants for whom he was appear- 
ing. Japu Banu v. OHAMRA BABU | Pat. 791 
Parties to reference agreeing to pay fees to 

legal adviser of arbitrator—Legal adviser, tf can 

sue ta recover amount. , 

Where an Advocate acts asa legal adviser to an 
arbitrator and the parties agree in the award to 
pay certain amount to him as his fees, the Advo- 
cate cannot sue for the amount on the principle of 
trust, agency, estoppel or privity of contract. 
TARACHAND KEEMAN Das v. ABDUL RAZAK Suan 

1 of Maer 
Legal Practitioners Act (XVII O 9), 
S al Practitioners Act, 1879, s. 14 

s. 13 (b). Sze Leg A 
ss. 13 (Wò, 14—Pleader retaining client's 

money as toan—Relationship of debtor and creditor 

must be proved~+If proved, no question of 
misconduct would arise. h i : 

Lawyers should not, except in very special cireum- 
stances, accept loans from their clients. Where a 
lawyer has withdrawn money fora clioft and has 
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been permitted to retain it, a document evidencing 


that transaction should, in every case, be drawn up. 
Tt is essential in cases, where the relationship of 


lawyer and client has been changed to one of debtor ` 


and creditor, that the clearest evidence of such a 
change should be obtainable If the relationship of 
Pleader and client ig changed into one of debtor® 
and creditor, then.no question of miscondast can 
arise. Failure by the debtor to pay the money on 
demand does not amount to professional misconduct. 
Kasar Nata Ratio v. U, O. PATNAIK, PLRADER 

Pat, 645 SB 
ss. 13 (b), 14 —Strict proof of professional 
misconduct, necessity of. r 

Charges of professional misconduct must be clearly 
proved and should not be inferred from mere ground 
for suspicion, however reasonable, or what may be 
mere error of judgment or indiscretion. Proving 
facts and circumstances giving rise to grave suspicion 
is not sufficient to establish a charge of fraudulent 
or grossly improper conduct inthe discharge of pro- 
fessional duty. Kassı Nats Ratso v. U. O. PATNAIK, 
PLEADER Pat. 6458 B 
: s. 14—Offence under a. 13 (b)—Failure to 

formulate charge—Pleader not prejudiced — 

Proceedings, if legal. h 

Where a Pleader alleged to be guilty of professional 
misconduct was given full particulars of the complaint 
made against him and was given every opportunity 
to meet that complaint and at no stage in the proceed- 
ings did he complain that he had been taken by 
surprise but no precise charges had been formulated 
against him : 

Held, that it would have been better if precise 
charges had been formulated; but as the failure to 
formulate such charges had not prejudiced the Pleader, 
gach failure to formulate charges was not fatal to the 
proceedings. Kaser Nata Ratao v. U O. PATNAIK, 
PURADER Pat. 645 SB 
Letters Patent (Bom), cl 15. Ser Oivil Procedure 

Code, 1908, O. XXI, r, 66'e- . 409 
Letters Patent (Nagpur), cl. 10—Limitation for 

appeal—Judge disposing of appeal 

Workmen's Compensation Act— Letters 

Appeal does not lie. ; 

It is desirable to warn the legal profession that the 
Letters Patent Appeals may well be held to be out 
of time if not fied within 30 days in future. 

{In this case, however, the appeal was admitted even 
though out of time under the discretion to admit for 
good cause shown.]} 

uaere.— Whether in computing 30 days, the 
period during which the Court is closed should be 
excluded. 

Where an award made pursuant to the provisions 
of the Workmen's Compensation Act comes fo the High 
Court under s. 30 of the Workmen's Compensation 
Act and the matter is disposed of by a Judge of the 
High Court, his decision does not amount to a judg- 
ment within the meaning of cl. 10 of the Letters 
Patent (Nagpur) and therefore no Letters Patent 
Appeal lies against it. But the Judge who has to 
desi with either an appeal or a reference under the 
Workmen's Compensation Act, might well be justified 
in any case of difficulty or raising a point of im- 
portance, in: referring the’ matter to a Bench. 
SECRETARY OF STATE For ÍNDIA IN COUNOIL 9. GRETA 

SaNi i Nag. 970 
Limitation, Sge Execution 7 821 
—Appeal—Judgment delivered without fixtng 
dete—Defendant being absent, judgment informed to 
his Counsel at later date—Limitation for appeal, 
when starge, 





Patent 





. INDIAN OASES 


under s. 30, ° 


. [1939 


atlon—coneld. 


After hearing the arguments of the parties, the 
Court did not fix any date for the pronouncement of 
judgment. The jadgment was delivered on December 
23, 1938, but the defendant being absent, the judg- 
ment was seat to the Counsel for the defendant on 


January 8, 1937, and he wrote down the word “noted” : 


onthe margin of the judgment : f 


Held, that January R, 1937, must therefore be 


regarded asthe date for pronouncing judgment of | 


which due notice was given tothe Counsel. Mosau- 
MAD ZAMAN v. Hans Ras SHAB Lah.108 


Limitation Act (IX of 1908)—Construction of Act.’ 
Per Stone, C. J.—Limitation Act should be con- ' 


strued so as to save rather than bar a proceed- 
ing. Bau KRISHNA v, BAIJNATH Nag. 662 
————-s8. 4. Srn Limitation Act, 1908, s. 12 108 


—S. 12—Day onwhichcopy is notified to be 
ready should be excluded. j Bay Pe 





What is “time requisite", would depend upon what. 


in the circumstances is reasonably requisite. Al~ 


though the word “requisite” is a-strong word and. 


may be regarded as measuring something more than 
the word “required",-the idea of reasonableness is 


inherent in the word; it means nothing more than- 


“properly required”. It, therefore, follows that it is 


consonant toreason that the day on which the copy. 


is notified to be ready, should .be excluded. 
ADDEPALLI VENKATA GURUNADHA -RAMASESHAYYA vV. 
VISSAMSETTI VENKATARATHNAM - Mad, 759 


8.12 (2)—Application for capies made on. 


same day on which judgment is pronounced~That 
day must be included in days requisite far obtaining 
copies. . . 
Per Stone, C. J. and Niyogi, J., Clarke, J., contra. 
However startling, fantastic or absurd it may 
appear tobe,the Courts cannot refuse to give effect 
tothe plain meaning of the words used by the 
Legislature, if it does not conflict with reason and 
justice, There is nothing fundamentally unjust or 
unreasonable in excluding the same day twice. The 


day on which copiee are applied forisa day requisite’. 


for obtaining copies. 

Consequently where an application for copies of 
judgment and decree is made on the day on which 
the judgment is pronounced, that day should’ be in-, 
cluded in the days requisite for obtaining copies, 
though that day is otherwise excluded by law in 


computing the prescribed period of limitation for - 


appeal. BALKRISNA v. BAIJNATA Nag. 662 





of judgment and decree should be excluded — 
Limitation for filing application for copy of decree 
expiring on holiday—Application on re-opening day 
e —Whether within time. 
appeal, time requisite for obtaining a copy of the 
judgment of the appealand a copy of the decree sheet 
must be excluded. 

Even if it be assumed that the application for 
obtaining a copy of the decres does not strictly fall 
within the purview of s. 4, Limitation Act, the general 
principle underlying this section, which has been 
reproduced in s, 10, General Olauses Act, must be 
given effectto, namely that where anfct or proceed- 


ing is allowed to be done on a certain day, then if the . 


88. 12, 4—Time requisite for getting copies ` 


In calculating the period of limitation for filing an 


Court or office is closed on that day, the act or Bro-. 


ceeding shall be considered .as done or taken in due - 


time, if it is done or takenon the next day afterwards 
on which the Court or office is opened. MUHAMMAD 
Zaman v. Hans Ras Suan * Lah, 108 
-—-§.°14—Good faith— Right to institute syit in 





more than one Court—Plaintif'e choice causing | 


a 


‘ ` 


vol, 182j 


= 
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inconvenience to defendant — Whethér constitutes 
lack of good faith: 
A plaintiff who has a right to institute a suit in 
«more than one Oourt, is not bound to consider the 
zonvonience of his opponent in making his choice. 
If the unfortunate effect of that choice is to cause 
inconvenience to the defendant, it does not constitute 
ack of good faith onthe part ofthe plaintiff in the 
<gense‘in which that phrase is used ins, 14, Limita- 
ion Act. KALURAM AGARWALA 0. JANISTHA LAL 
OHAKRABARTY Pat. 632 


—-8.14—Jurisdiction depending on leave being 
granted by Court ~ Leave granted to file suit but 
subsequently recalled — Case falis within “other 
cause of like nature” — Time between granting of 
leave and its recalling can be excluded. 

- Where the jurisdiction of a Oourt to entertain a 

particular suit dependsupon leave being granted by 

that Court, and lesve- ie so granted, the subsequent 
recalling of the leave brings the case within the words 

“other cause of a like nature"in sub-s, (1) of a. 14, 

Limitation Act. The time between the granting of the 

leave and its, recall ehould therefore be excluded 

under s, 14. “KALURAM AGARWALA v. JANISTHA LAL 

Ou AKRABARTY Pat. 632 


s. 14 (2), Expl. 1—Return of plaint for 
presentation to proper Court—Period between date 
of order and date on which plaint is ready for 
return, if, can be deducted~Appeal against such 

, order within limitation—Entire period spent in 
prosecuting case in wrong Courts, if can be 
deducted, . 

No litigant should be made to suffer on account 








of the laches or delay of the Court or its officers. . 


‘Ihetime between the date of theorder for return 
andthe date. when the plaint was ready to be 
returned ig to.be deducted for purposes of limitation 
and the .procéedings are not considered to be 
at an end for the purposes of s. 14, Expl. 1, 
Limitation Act, until the endorsement is made and 
the plaint. ig; ready for return. The plaintiff is 
entitied to exclude the period till the plaint is ready 
for return, , {27s 

Where the plaint is returned by the Oourt for. 
presentation at proper Oourt and the plaintiff pre- 
sents an appeal within the period of limitation 
against the order returning the plaint, in the Court 
of District Judge ofthe place where the plaint 
was originally tiled, it cannot be said that he was 
not prosecuting with due diligence his civil pro- 
ceeding in the Court of Appeul and the entire 
period spent by him in prosecuting his case io 
the wrong Courts must be extended under s. 14, 
Limitation Act. GURDIT SINGA y; Mota SING 

a Lah. 732 
ian 8, 18, Sch. |, Art. 62—Auction-purchaser 

held should get benefit of 38. 18 and his suit was 

within time—Acquiescence; meaning of. 5 

Acquiescence does not simply mean standing by, 
It does not mean quiescence only. lt means assent, 
after the party has come to knowof his right: 

Held, that aiger the plaintifi-auction-purchaser got 
the sale certificate, the landlord did realize rents from 
him jor about threa years knowing full well that he 
had no right to receive the same, It was an act of 
fraud onthe part of the landlord which lulled him 
into security and led him to believe that is was 
only a third party who, was obstructing him in 
getting possession, He did institute a sult against 
this third party who set up thetitle of the real 
tenant and it was in course of this litigation that 


he came to know the'real state of afaire, Assuming 
ey i 
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that Art, 62, Limitation Act, applied for recovery 
of money had and received to the auction-purchaser's 
use, the auction-purchaser could get extension of 
time under s. 18, Limitation Act, as against defen- 
dant who by fraudulent misrepresentation and 
suppression of truth subsequent to the sale kept the 
auction-purchaser out of knowledge of his right to 
institute the suit within the proper period. 
Ouarranya Das BANNERJEE y. RANJIT PAL Oxsowpsury 
Cal. 244 
—~—— 6, 19, Ser Acknowledgment 355 
———— 8. 19— List of debts due to. estate filed by 
guardian—Note at end of list that it waa dificult 
to admit correctness of certain documents in 
possession of creditors, until seen—Acknowledgment 
held not unconditional, 

A guardian filed a list of debts due by the 
estate of the minor. Atthe end of the list, he 
added three notes, the third being to the effect that 
as the original documents were in the possession 
of the creditors, it was difficult to fix the correct 
amount of each debt and to admit the correctness 
of the documents until they had been seen: 

Held,that it could not be said that this was 
an unconditional acknowledgment of the debts. No 
suit, therefore, could be based on it. SRI Osann Sugo 
Parsuap y, Lassia RAM . Lah. 330 
8s, 19, 20—Part payment not coming under 

s. 20, when operates as acknowledgment— Endorse- 

ment on pro-note stating that certain. amount. is 

paid towards payment without specifying whether 
at is towards interest as such—Endorsement, tf 
amounts to acknowledgment. £ : 

Sections 19 and 20, Limitation Act, are inde- 
pendent of each other. You may have an acknow- 
ledgment of liability, which comes within s. 19, 
unaccompanied by any part payment: or you may 
have an acknowledgment of liability coupled with a 
part payment, which complies with the terms of 
s. 20, in which case the debt is saved from limita- 
tion both under gs. 19 and under s. 20; but, if 
there 18 a part payment which does not comply 
with the terms of s,20, that cannot prevent the 
document operating as an acknowledgment within 
the meaning of s. 19. All that is required under 
s. 19 is an acknowledgment of liability in respect 
of the debt, 

Consequently, where an endorsement on a pro-note 
states that certain payment has been made as vasul, 
i. e„ towards payment, but it is not paid expressly 
as interest, the payment being on account of the 
debt secured by the note on which the endorsement 
is made, the endorsement amounts to an acknow- 
“‘ledgment of liability to pay debt within the mean- 
ing of s. 19. TAYERALI MAHAMADALI V. GARABAD SADU 

Bom. 965 

————8. 20— Part payment —Fresh start . of 

limitation— Writing need not be specifically towards 

principal or interest—~It shouldbe towards debt-~ 
dt should identify debt. 

Where a debtor makes a payment and ack- 
nowledges it in hie own handwriting without 
specifying whether it is towards principal or 
interest, the acknowledgment gives a fresh period 
of limitation under 6, 20 of the Limitation Act, 
if the writing sufficiently identifies the debt. Once 





it is- showi to be towards the debt, it is not 
necessary to show whether it is towards the 
principal or interest, NARAIN v. RAMA Nag. 573 


S. 20—Part payment by manager of joing 

Hindu family gives fresh limitation agaigst other 
“members. ie . 

Pait payment of a joint debt by manager of a 


kziv 
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joint Hindu family does bind another member of the 
family and the factthe latter joined the manager 
in borrowing the loan cannot impair the repre- 
sentative capacity ofthe manager though it may 
serve to prove that the borrowing was for a 
necessary purpose ofthe family. NARAIN v. RAMA 
Nag. 573 
—8. 20— Payment of interest— Money, if 
should actually pass between parties Facts 
proving plea of payment—Whether sufficient to 
bar statute. | 
One of the properties comprised in the mortgage 
was agreed to be sold by the mortgagors to one 

P for ks. 7,600, and it was stipulated that out of this 
sum he should pay Rs. 1,5C0 to the mortgages who 
in his turn should release the item purchased, 
from his mortgage security. There was sufficient 
evidence to show that the mortgagee gave his 
consent to this arrangement entered into between 
the mortgagors and the morigagee was made to 
attest the sale deed in token of his consent. 
Simultaneous with the execution of the sale deed, 
a release deed was executed by the mortgagee in 
favour of P. It recited that out of the amount due 
to the mortgagee, Rs. 1,500 was received for interest. 
The money was in fact paid on subsequent date 
on which date the payment was endorsed on the 
back of the mortgage deed, The mortgagee in- 
stituted a suit on his mortgage and relied on 
payment by P to save his claim from bar of 
limitation : 

. Held, that to constitute a payment of interest 
sufficient to take a debt out of the operation of the 
Statute of Limitation, it was not essential that 
money should actually pass between tne debtor 
and the creditor, Any facts which would prove a 
pleu of payment of interest in an action brought to 
recover ıt, would be a payment sufficient to bar 
the statute. The transaction amounted in law to a 
payment of interest within s. 20, Limitation Act. 
f.as the purchaser was a “person liable to 
pay the debt” and payment by him took the case 
out of the statute, he being the purchaser of an 
item comprised in the mortgage. Apart from that 
the-facts showed that hewas the mortgagor's 
agent “duly authorized” to pay Rs. 1,500. Un this 
ground also, the payment made by him saved the 
claim fromthe bar of Limitation. M, PARTHASARATHI 
AYYANGAR V. K. EKAMBARA MUDALIAR Mad, 468 

s, 22—Substitution of party — Distinction 
between alteration amounting to misdescription and 
substitution — Amendment seeking to substitute one 
to legal entity for another—I} can be aliowed after 
limitatson. K 
The essential difference between .an alteration that 

comes under the head of mere misdescription and 
an alteration that comes under the head of substitu- 
tion is that inthe case of a misdes@ription, there is 
-the.same person or legal entity throughout ; merely 
the name of the person is to be altered ; but when 
one person, be it a legal or other person, isto be 
substituted for another, then the alteration cannot 
fairly come under the head of misdescription. 
it is a case of substitution, and 8. 22, Limitation Act, 
applies. Hence an amendment of plaint Seeking to 
substitute one legal entity for another after the 
. period of limitation has passed cannet be allowed. 

ManGHaram RUPOHAND, Firm y. HAJI Sonik Puy.oo 

: oe Sind 881 
an S. 23,.Sch. |, Arts. 142, 144—Tuking 
< exclugverpossession of land, whether communal or 

not, if continuing trespass or dispossession within 

„meaning of -Arte..142 and 144. ua 
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Whether the land belongs to a community or not 
if one person takes sole and exclusive possessior 
of it, or some portion of it, and excludes all othert 
who have a right to occupation, from possession 
then the trespass is not a continuing trespass of 
the kind contemplated by s. z3, but is disposses 
sion of the character dealt with in Arts. 142 and 144 


Limitation Act. EvANGELIOAL Qurman Missio 
v. RAMBAHAIGIR Nag. 61: 
———8, 26 — “Easement” — Whether include. 


customary right to use certain well on ground 

that it has been used by public. 

The presumption is that the framer of thi 
Limitation Act intended the word easement usec 
thereinto be interpreted in the usual legal sense 
of modern times except as otherwise expressly pro: 
vided and the fact that the term has been giver 
a limited extension in the Limitation Act is hardly 
8 reason for using the term to cover extrancou 
rights to which it bas not been extended. Easement: 
do not include customary rights to take wate: 
from well on the ground that it has been used by 
the public for several years, because there is ni 
such thing as “easements in gross.” WALAITI Rai 
v. Natsu RAM Lah. 524 
———s, 28 or Art. 113. Sge Transfer of Propert) 

Act, 18b2,8.53-A 00, 384 
~Sch. |, Art. 11-A—Claim of applicant unde: 

0. XXI, r. 97 for possession of whole -homestea 

dismissed under O. XXI, r. 99—-ouit by applican 

for partition of homestead and possession of ht 

shares, whether governed by Art. 11-A. 

Where an application made by a person unde 
O. XXI, r. 97, Civil Procedure Code, claimin, 





- possession of the whole of the homestead—the opposiu 


party claiming a share—is dismiseed under Q. XX] 
1, 94, a suit brought by the applicant for partition o 
the homestead and .possession of hisshare afte 
partition, is not governed by Art. ll-A, Limitatio; 
Act and hence such a suit brought more than on 
year after the order of dismissal of applicatioi 
under O. XXI, r. 9», ig not time-barred, Satya KINKA 
4GHaNTY v. MUKHRAM MARWARI - Cal, 414 
————-— Arts. 48, 49. Bre Limitation Aot 

1908, Sch. I, Art. 120 426 


—— —-Art. 60—“Demand”—-Essentials ò, 
stuted—Deposit payable to more than one person- 
Demand, by who.n to be made—Demand not addrsae 
to depositee directly but merely made in writte: 
statement in suit to which claimant and depositte 
are co-defendants Whether demand withi: 
meaning of Art. 60. 

The demand contemplated by Art. 60, Limitatio: 
Act, must be a legal demand, lt must be mad 
by a person capable of giving a valid discharg 
in the event of payment being made. If th 
deposit is payable to moré persons than one, +} 
equally follows that the demand must be mad 
by them all or at least by one of them dul: 
authorized by the others and ina position to giv 
a legal discharge on behalf of himself and th: 
others, In the same way, the demand referred t 
in Art, 60 must be a demand mide directly o 
the party with whom the deposit lies in hi 
capacity as depositee. The “ starting pofht o 
limitution under Art, 60 is the date when tir 
demand is made. Such a demand must be » 
ungualified demand forthe whole sum due. A claip 
to depgsit not addresséd to depositees but put for 





„ward in written statement in a suit in *whigh bot: 


the claimant and the depositee are: co-defendant 
ig not a demand of the naiure contemplated b 
j , a 
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rt, 60, Gopanpas Metaaram ý. LoxamaL OSELLARAM 


Sind 718 


—— Sch, |, Art. 60—Plaintiff’s deceased father’ 


depositing money with defend int—Suit by plaintiff 
for her share in deposit—Defendant alleging 
transaction to be loan—Finding that amount was 
deposited for fixed period—Claim held governed 
by Art. 60—After expiry of period of deposit, 
amount held to be payable on demand. 


The plaintiff after the death of her father obtained’ 
succesgion certificate and brought a suit to recover, 


«er shares inthe deposit alleged to have been made 
_y her father with the defendant. It was contended 
hat the money which was in dispute represented a 

an and not a deposit and reliance was placed on 

16 statement made by one of the witnesses for the 
_laintiff in a previous suit to the effect that the plain- 

“fa father had lent the money to the defendant. 

‘he trial Court held that the money was deposited for 

fixed period: . . 
Held, that after the expiryot the, fixed period, the 
mount deposited must’ be deemed tobe payable on 
Memand to the depositor and therefore the claim for 

«ach money was governed by Art. 60, Limitation 
mact. That even ifthe plaintiff's witness took a mis- 
maken view as to the nature of the transaction and 

aisdegcribed it as aloan, that would not, inlaw, pre- 

ent the Judge from determining whether the money 
«n question represented a deposit ora loan, nor would 
pat alter the legal rights of the parties. Firm NOKRBLAL 

SARJU Prasad v, BIBI Mostaaw Pat.831 


Art. 62— Applicability of Art. 62 
— Whether applies to case where defendant ts asked 
toaccount fer properties and monies when person 
managing or collecting them is entitled to just 
allowances. 

Article 62, Limitation Act, governs cases where & 
lefinite sum of money has been received by the 
efendant and whichthe law says he must hold for 
he use of the plaintiff, and is not applicable to cases 
where the defendant is asked to account for pro- 

-—werties and moneye when the person managing or 

sollecting them is entitled to just allowances. VIDYA 

BW antr Kaur v. Seaupzy Suivpev Sineu Lah, 426 


——-—— Arts. 62, 120 — Decree-holder 
obtaining declaration that no one should be allowed 
to withdraw amount deposited ‘to his credit by 
judgment-debtor—Another decree-holder of same 
judgment-debtor withdrawing part of deposit—Suit 
by former against latter for recovery of amount— 
Article applicable. 

` A declaration- was obtained by a decree-holder 
mat no one should be allowed’ to withdraw any sum 
out of the decretal amount deposited in the Oourt to 

Mois credit by the judgment debtor. Another person 

«subsequently alleging to be the holder'ot a decree 

«against the same judgment-debtor attached ` and 

withdrew a part: of-the deposit. The first decree- 

«holder, therefore, broughta suit for the recovery of 

this amount from the second decree-holder : : 
Held, that at the time when the second decres-holder 
withdrew the-amount in question, hedid not do so for 
the plaintiffs:*use. In fact he set up an adverse 
title to the claivh of the plaintiff. His case was that 
the money didnot belong to the plaintiff but to the 
judgfhent-debtor. Art. ov, Limitation Act, did not, 
therefore, apply to the suit, The suit was governed by 
Art. 120. Kanst VaLII 0, KALIDAS THAKURSAY 
i : Cal. 860 
—_— Arts. 64, 97—Agreement, between 
creditor*and-manager of estate that balance due to 
creditor should be treated as advance for supply, of 


-Iae LIX 
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tea to creditor for certain period — Agreement 

repudiated—Suit by creditor for amount within 

three years of repudiation held within time. 

Where itis agreed between the creditor and the 
manager of an estate who wasin the habit of borrow- 
ing motiey from the creditor that the balance due to 
the creditor should be treated as an advance for the 
supply of fea fromthe estate for a period of three 
yearsto the creditor but the agreement is subsequent- 
ly repudiated and the creditor claims the amount 
agreed to be treated asadvance, the creditor is not 
entitled to recover the money till the consideration 
failed by reason of the repudiation of the agreement, 
and a suit brought within three years of the date of 
repudiation is in time. PABOODAN GooLaBOuAND V. 
M. J. V. MILLER Mad. 929 


——— Sch. |, Art, 91—~Pardanashin lady executing 
deed of relinquishment—Suit by her for possession 
on aan ara pan that deed is void, whether governed by 
Art. 91. 

Where a deed of relinquishment by a parda- 
nashin lady is a void document, it is not necessary 
to avoid it or to get it cancelled. Article 91 of the 
Limitation Act has no application to a case where 
asuit is brought by her for possession and partis 
tion upon declaration that an instrument under, 
which the defendant claims ie void. Izuaz FATMA 
Bist v. Ansag Fatma BIBI All. 801 (b) 
— Art. 97. Sge Limitation Act, 1909, 

Sch. I, Art. 64 929 














Arts. 109, 120—Held on facts that 
suit was governed by Art. 109 and not by Art. 120 
and that the plaintiff was entitled to claim profita 
only for three years prior to sutt. 

- In the year 1917a person executed a mortgage 
with possession of certain properties in favour of 
the plaintiff. Without taking the possession tha 
property wae leased to the mortgagor for the term 
of the mortgage at a rent which represented the 
interest on the mortgage amount. In 1920 the 
defendant who had obtained a money decree against 
the. mortgagor, executed his decree and attached the, 
mortgaged property. In these execution proceedings, 
a Receiver was appointed by the Revenue Court and 
the possession was delivered tohim in 1927. In 
1928, the properties were leaeed out by the Receiver 
fora term of one year which: was continued from 
time.to time. In 1923 the plaintiff instituted a suit 
against the mortgagor, the defendant and the 
lessees, asking that 16 might be declared that the 
land was not liable to attachment at the instance 
of the defendant and asking for possession of the 
land by ejectment of the Receiver. There was, 
however, no claim fur damages in respect of the 
possession taken by the Receiver. The suit went up 
to the Privy Council where it was decreed in 
1933 and the plaintiff was declared to be entitled 
to possession, On August 2, 1933 however, the 
plaintiff brougft another suit against the defendant 
“alone andthe case made against him by the amended 
plaint was thatthe defendant who had obtained a 
decree against the mortgagor in the Revenue Oourts 
had obtained the attachment of the property -without 
caring to find out whether the properties were 
attachable or not and without reserving the right 
of the plaintiff as mortgagee. The plaintiff alleged 
that this wap anillegal act for which the defendant 
was liable to pay to the plaintiff “the sum equivalent 
to thé price of the produce as damages which should, 
have accrued to the plaintif from the land in 
dispute,” Certain sums were mentioned in tha 
plaint as due upon this basis for the pegiod 1927 
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to 1933, aecording to the record of crops kept by the 
village accountant or patwari: 

Held, that the suit was governed by Art. 109 and 
not by Art. 120, Limitation Act, and that the 
plaintiff was entitled to claim profits only for three 
years prior to the institution of the suit. Fezroz 
Suse v, MOHAMMAD AKBAR Kuan 


——— Sch. | Art. 115, —Company A asking 
firm B to send specifications for erection of 
. weaving shed— Firm B sending specifications 
containing three estimates for different machinery 
with single covering letter mentioning total price 
. of all machinery and stating that one-third price 


be paid with order—Order placed and machinery. 


_ delivered — Part of machinery found to be of 
different make than ordered — Suit for damages 
for breach of contract against firm B—AIll 
machinery including one complained of, delivered 
more than three years before suit but a part 
delivered within three years —Art. 115, held 
` applied— Order held single one and svit within time. 
A certain company A informed a firm B that 

they wanted to erect a weaving shed and asked 

them to send a complete specification for the 
same. Firm B sent specifications containing three 
estimates of different machines with a single 
covering letter which gave the total price of all 
the machine and stated that one-third of such 
total price should be paid in advance with the 
order. The . order was placed and the delivery 
taken. It was, however, found that some machinery 
was not of the same make as ordered. Company 
A filed a suit against firm B for damages for 
breach of contract. Almost all 
including the subject-matter of the suit was 
delivered more than three years before the date 
of the suit but a part of an engine was delivered 
within three years. The trial Court dismissed the 
suit as time-barred on the ground that the order 
was an order for separate pieces of machinery 
and time ran from the delivery of each machine; 
Held, that the suit was within time. Art. 115, 

Limitation Act, applied.’ The clause about payment 

showed conclusively that the order was regarded as 

a single whole and time ran only from the date of 

the last delivery. Goznxa.Corron SPINNING & WEAVING 

Mirs, Lirp,, Denar v, Messrs. Dunoan BTRATTON & 








Oo, Lah. 438 
Art, 120. 

‘Sen O. P. Land Revenue Act, 1917, s. 203 . 527 

Sre Limitation Act, 1908, Sch. I, Art. 62 860 

Sen Limitation Act, 1908, Sch. I, Art, 109 548 

Sgu Trust 673 





m m ATE, 120—Partition proceedings of 

shamilat land—Mode of partition sanctioned in 
accordance with areas tn 1923-Final partition 
order made in 1932 —Plawntiff all along in posses- 
sion, bringing suit within six years from final 

_ order, for dectaration that partition should be in 
accordance with revenue assessed—Final order 
held gave fresh cause of action—Suit held within 
time. 

Proceedings for partition of shamilat land of cer- 
tain village started in 1922. In that yeata muta- 
tion was entered to the effect that the partition 
should be in accordance with the land*revenue but 
this mutation was rejected by the revenue autho- 
rities in May 1923, Thereafter the mode of parti- 
tion was sanctioned in accordance with areas of 
khewat holdings, in September 1923 but the proceed- 
ingg fhe dragged on and the final partition order 
was not made till July 1932. The Revenue Oficer 
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did not refer either party under the provisions o 
8. 117, Land Revenue Act to the Civil Courts fo 
the decision of the question of title. The plaintif whe 
was all along in possession, brought a suit within 
six years from the final order of July 1932,for < 
declaration that the partition should have bee 
made according to the revenue sasessed on the 
holdings: 

Held, that the possession of the plaintiff war 
threatened or disturbed by the final order of 193: 
and this order, therefore, gave him afresh cause o: 
action, The suit was, therefore, in time. Dasonpu: 
Kaan vp, Jan MOHAMMAD Lah, 31€ 
— Sch. |, Art. 120, scope of — Defendant 

whether can” bar plaintiffs’ subsisting right te 

ask for accounts, by denying plaintiff's positior 
as co-tenant with himself. 

There is nothing in Art. 120, warranting the viev. 
that where a defendant is, as a matter of fact,a co 
tenant of property with the plaintiff, he can bar th 
latter's subsisting right to ask him for accounts by» 
merely denying that the plaintiff is aco-tenant. Se 
long as the defendant is a co-tenant with the plaintiff 
the latter has no right to ask for accounts. Hi 
right accrues continually as income comes into the 
co-tenant’s hands But his right is continually barre¢ 
by Art. 120 when the account sought is more than siz 
years old. Vipya WANTI Kaur v. SHaypgv SHIVDEY 
Sines Lah, 426 

——— Art. 120—Suit for prayer tha, 
withdrawal be declared null and void and the plain 
tiff be entitled to prosecute sutt—Limitation, wher 

TUNS. 

Where the plaintiff in a suit prays that an orde: 
of withdrawal of the suit passed in a suit be declare 
void and the plaintiff be entitled to prosecute tha 
suit, the cause of action arises on the date of with 
drawal of the suit from which date the plaintiff woule 
get six years under Art, 120, Limitation Act 
Kissore BANWARI v. Asit KUMARI NANDI Cal. 20% 

Art, 120—Suit pending—New sui 
if insittuted likely to be suspended till decision of 
former suit—Right to sue accrues only after fina 

decision of former suit. h 

It is not obligatory ona man to bring a perfectly 
vain litigation withthe natural result that it woule 
be met either bya perfect defence orthat the 
suit would be held in suspense and await the 
‘decision of the appeal in another suit. A right to suc 
therefore accrues only on the final decision of thr 
appeal in the former suit. HARINDER SINGH or 
FARIDKOTE STATE v, ANANT RAM Lah. 342 
Arts. 120, 48, 49—Suit by widou 

of deceased co-parcener for accounts, agains 

surviving co-parcener—No claim for specific sun 

—Article applicable. 

A suit for rendition of accounts was instituted by 
a widow of a deceased co-parcener against one of the 
surviving co-parceners, The suit was not one for 
possession of any specific sum, for the amount 
Tecoverable could not be exactly known as the per 
son in possession was entitled to deduct his expenses 
of management. . 

Heid, that Art. 120 applied and not Arts. 48, 49 o» 
62, Vipya WANTI KAUR v, Saaupav Sarvpgv SINGA 


Lah, 426 

—__— Art. 137—Applicability. W 
There is no warrant for limiting the applicatio» 
of Art. 137, Limitation Act, to cases in which the 
Court sale has taken place without -an santecedenk 
attachment, as for instance, in execution of & mort 
gage decree, DHARAPURAM Janopakora NIDHI LTD 
P.K. LaksuMinapayana Onertur | © Mad, 999 Fit 
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—— Sch. 1, Art.139. Szz Malabar Compensa- 
tion for Tenants Improvements Act, 1900 68 


Arts 139, 142, 144—House leased 
by P toB, father of D, in 1893—Rent note executed 
by B agreeing to pay monthly rent regularly — P 
to get house. vacated incase of default of rent 
for three months—B dying in 1910— Rent not paid 
by any one since 1900 — Suit by P against D in 
1931 for possession and mesne profits—Rent note 
held created tenancy for indefinite period and it 
reduced itself into tenancy-at-will on three months’ 
arrears—Tenancy endedon death of B as he was 
tenant-at-will and D's possession waa adverse from 
1910—Suit was time-barred whichever of Arts. 139, 
142 or 144 applied—Possesaion of D was not per- 
missive and D not estopped under s. 116, Evidence 
Act (I of 1872). 

A lease of a house consisting of five blocks was made 
y one Pto one B, the father of D, on March 20, 1893. 
“he lessee executed a rent note in favour of the lessor 
a 1897, the material portion of which was as follows'-— 
You hare got six houses in M, Mohalla at K. Ihave 
aken them on a rent of Rs. 12-8-0 per mensem. I 
ill pay the amount regularly every month. If I 
ake default for three months,. you may get your 
ouses vacated immediately. I will pay interest at 
<6, | percent. per mensem till satisfaction, on the 
proount that may be found due against me on account 
“chadat “(arrears)” B died in 1910 and the rent 
as not paid by any one after 1900. In 1931 P 
«ed D for possession of the property and for mesne 
ofits ; 
Held, thata tenancy of indefinite term wascreated 
7 therent note, which, as soon as three months’ 

-nt wasin arrears reduced itself into a tenancy- 
-will because on the occurrence of that event, the 

«eadlord became entitled to eject the tenant without 
tice. There being a contract to the contrary, the 
‘sulting holding could net be regarded aga monthly 

«nancy. Thequestion whether D wasa tenant-on- 
«ference did not arise in the case, The tenancy 
«ving ended at the death of B at the latest, B’s son 

was in possession as a wrong-doer and his pusses- 
on was adverse and whichever of Arts. 139, 142 and 
4 applied, P's suit for possession was time-barred. 

«rely because P paid some charges in connection 
mth the property, the. possession of D could not be 
id to be permissive as that did not show consent. 
ace the tenancy came to an end there could be no 
toppel under s, 116, Evidence Act. The period of 
atutory estoppel came to an end there being no 
waancy continuing after B's death at the latest, 























sepuL Razak v NANDLAL Nag. 581 
—— Art. 142. 

Sze C. P. Land Revenue Act, 1917, s. 203 527 

«Sze Limitation Act, 1908, Sch. I, Art. 139 581 

-——- Arts. 142, 144, See Limitation 

Act, 1908, 5.23 613 
Art. 144. 

-Sre O. P. Land Revenue Act, 19:7, s. 203 527 

Sze Limitation Act, 1908, Sch. I, Art. 139 581 

— ——Art.183—Application to enforce 


decree—Appiication for transfer of execution, if 
waves limitatiog — Time taken for preparing 
decree including assessment of cost, if can be 
exclugled in computing limitation for execution. 

A mere application for an order for transmission 
execution to another.Court does not amount to 
application for execution and cannot save limita- 


Che costs are allowed by the judgment itself and 


t by any subsequent order, The decree merely - 


se 
. . e 
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gives effect to ehe judgment. The law requires that 
the decree should be considered to be of the same 
date as the judgment, although some time would 
ordinarily be taken in the preparation of the decree. 
The period of limitation usually leaves sufficient 
margin for such preparation. The time taken for 
pfeparation of a decree including the assessment of 
eost cannot, therefore, be deducted in computing 
limitation for an application for execution. RUGHNATH 
& Oo. v. FIRM Ram Gopat ROHIT RAM Lak, 871 


Lunacy Act (IVof 1912), s. 65—Person held of 
unsound mind and Civil Court had jurisdiction 
to appoint manager of hia property. | 
A person who owned a considerable property 

voluntarily remained silent for 26 years and did not 

speak with anybody. He could not answer even 
simple questions without considerable delay, He was 

a person who could be easily imposed upon and made 

to sign almost any document produced before him by 

a person in whom he had confidence : 

Held, that this showed that he was incapable of 
managing his affairs in consequence of his mental 
weakness and unsoundnese of mind and that the 
Civil Court had jurisdiction to appoint a manager of 
his property. LALITA DEVI v. NATHUJI JOSHI pare 


Madras Agriculturists’ Rellef Act (IV of 1938), 
ss. 3 (3), 8—Liability of purchaser of equity of 
redemption, if “debt” —Mortgage by agricultur iat in 
1929—Mquity of redemption in portion purchased 
by another in 1933 — Relief under s. 8—Debt, if 
can be scaled under 3. 8. 

The liability ofa purchaser of equity of redemp- 
tion is a ‘debt’ within the meaning of s. 3 (3,of the 
Madras Agriculturists’ Relief Act. The definition of 
the word “debt” should not be understood as limited to 
cases where a person is personally liable. 

An agriculturist executed a mortgage in 1929, He, 
sold the equity of redemption t) another ina portion 
of the mortgaged property in 1930. In 1933 another 
agriculturist purchased it from the vendee In a suit 
upon the mortgage, the mortgagee claimed to bring to 
sale the properties purchased by agriculturist vendee: 
who subsequently applied for relief under the Agri- 
culturists Relief Act : i 

Held, that he was entitled to get relief under s. 8 of 
the Act: 

Held, also that the whole debt ought to be scaled 
in the manner indicated in s. 8, as the relief under 
the section was not limited tothe extent of proportion 
attributable to the property in possession of the 
agriculturist-vendee. Consequently, the mortgages. 
could not recover his full claim from the property in 
possession of the mortgagor, PERIANNA GoUNDAN v. 
Sitcrarea GounDAN Mad. 879 


Madras District Municipalities Act (V o 
1920), ss. 68, 69— Lease invalid not being in 
conformity with ss. 68, 69 and s. 107, Transfer of 
Property Act @V of 1882)—Lessee securing benefit 
under such lease—Municipality is entitled to relief 
under s 65, Contract Act JX of 1872). 
Although a lease granted by the ic 

whichis not in conformity wıth the provisions of 

ss. 68 and 69, Madras District Municipalities Act, 

and s. 107, Transfer of Property Act, is invalid, yet a 

suit based Upon suchas lease cannot be dismissed on 

the technical ground; if the lessee has secured the 
benefit under®the lease, and the Municipality is 
entitled to relief under s 65, Oontract Act. Monam- 

MAD ROWTHER U. TINNEVELLY MUNICIPAL cout a55 

: id 


—88. 69, 68—Contract not in conformity 
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with s. 69 (2)—If can be enforced by the 
Municipality. 
_Acontract is a bilateral act and necessarily im- 
plies mutuality. Ifit is not binding on one party, it 
cannot be heid to be binding on the other as well. 
It cannot, therefore, be contended that a contract 
which is not in conformity with the provisions of 
s. 69, Madras District Municipalities Act, is not 
enforceable only against the Municipality but can be 
enforced by the Municipality against the other 
party to the contract. Monammap ROWTBER 9. 
TINNEVELLY MUNICIPAL Councin Mad. 299 
ss. 69, 68—Municipal Councillors, if can 
sign contract at any time. 

The Municipal Councillors cannot be held to be 
entitled to sign a contract at any time —even if they 
do so after years and just before the institution of the 
suit, this would be unreasonable. A contract cannot 
remain in a state of suspended animation for an 
indefinite period. It should, therefore, be signed by 
them either almost immediately or within such a 
period as may not be considered to be unreason- 
able in the circumstances of the case., Mosammap 
ROWTHER v. TINNEVBLLY MUNIOIPAL COUNOIL 
: Mad, 299 
Madras Electoral Rules (Framed under 

Government of india Act, 1919, (5 & 6 

Geo, V, Ch. 101), 8. 72-A (4), rr. 12, 28, 48— 

Jurisdiction—Civil Court— Suit involving con- 

struction of Rules—Jurisdiction of Civil Court is 

barred—Proper remedy for plaintiff. 

The Oivil Courts have no jurisdiction to entertain 
a suit which seeks in substance a declaration that 
the interpretation of the Electoral Rules by the Col- 
lector is wrong. Where in a suit for return of 
deposit meade by him asa condition precedent to his 
candidature in the Legislative Council, the plaintiff 
in his plaint has expressly set forth the contention 
that r. 12 of the Madras Electoral Rules has been 
misinterpreted and that on a strict and proper inter- 
pretation of the rule his deposit should not be forfeit- 
ed, and he bases his suit on the rules as interpreted 
by himself and asks for a decision that the interpre- 
tation thereof by the Collector is wrong, the suit 
ab initio involves the question of the interpretation 
of the Electoral Kules, and as such the suit does not 
lie in a Civil Court. The rules provide a special 
agency for the interpretation of the rules in doubtful 
or disputed cases. They also provide that the deci- 
sion of the Governor in cases referred to him shall be 
final, The proper way of rectifying such an error ig 
to takethecourse indicated by r. 48 of the Electoral 
Rules. V. Panogapaxesa Aryar v, SEORETARY oF STATE 

; $ Mad. 236 
—~-~—8. 72-A (4), rr. 12, 28, 48—Total number 
óf ballot papers for purposes of r. 12 — “Spoiled 
papers", what are—Forfeiture clause — Whether 
an nature of seizure of candiate's property against 
his will. 

The total number of ballot papers for the purposes 
of r. 12, Madras Electoral Rules framed by the Local 
Government under s. 72-A (4), Government of India 
Act, 1919, must be taken to be the total number in the 
box at the time when the returning cflicer makes his 
initial count, and the spoiled papers seferred to 
must be taken to be those papers which have been 
spoiled by inadvertence and handed in to the other 
officer in charge to be exchanged in the manner laid 
down in r. 28 of the Rules for the conduct of elections. 
The spolied papers referred to in r.12 (4) can- 
not include all invalid papers and in the absence of 
any reference to any special scrutiny of the invalid 
papers for the purpose of differentiating between 
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spoiled and unspoiled, one is ‘entitled to infer tha 
the phrase is used merely to exclude those spoiler 
papers which have been handed in to the presidin 
officer and not putinto the box at all. The spoile: 
papers which are excluded in calculating the one 
eighth proportion which saves the deposit fron 
forfeiture are the spoiled papers which have not com 
into the box and have not been included in the pre 
liminary count by the returning officer. 

Rule 12 framed by the Local Government does no 
purport to enable the Collector to forfeit the privat 
property of an individual, except in so far as i» 
requires a candidate to make a deposit as a guarante 
of good faith subject to certain terms which th. 
candidate accepts as a condition precedent to hie 
candidature, one of these terms being that if he get 
less thana certain proportion of the votes, hi 
deposit will be credited to the: Government, The ac 
called forfeiture clause is no more than a provisio» 
for a cash deposit returnable only on the fulfilmen- 
by the candidate of an implied undertaking to secur 
a certain minimum support for his candidature. Tb» 
candidate consents to the terms and there is nothin, 
in thenature of the seizure of the candidate's prc 
perty against his will, such as is implied by tb 
term ‘forfeiture’ strictly used; nor can it be sai 
that the rule is not a rule ‘reasonably frame 
under the rule making powers in regard to a matte 
incidental or ancillary to the method of electior 

Where a special and exclusive ° machinery ha 
been laid down by statute for remedying a wrong 
the existence of that machinery excludes the ordinar 
remedy by the Civil Courts, in the absence of clea 
misconduct or lack of good faith on the part of th 
person designated for the special purpose, V 
PANOBAPAKESA AYYAR V. Secretary or STATE 

Mad. 23 tm 
Madras Estates Land Act(! of 1908), s. 26 (a= 

—Whetker applies to land held free of rent. 

Obiter.—It ia doubtful whether s., 26, sub-s : 
Madras Estates Land Act, has any application t 
lands held free of rent, When there is no rent at all, jm 
cannot be held that the lend has been granted on a rat 
of rent lower than the lawful rate payable 
Moreover, when land is held free of rent it is ver 
difficult tosee how the person who holds thatlan 
could be a ratyat within the definition ins. 3 (1) 
ADILAKSHMI Dewanna GARU v, KUMARA Raya App. 





Rao GARU Mad. 94+ 
88.146, 147—Ss. 146 and 147 are ne 
retrospective, 


Section 146 and s. 147, Madras Estates Land Act 
are not intended to have retrospective effect an 
hence do not apply to transfers effected before th 


Act came into force. ANUMALA ANEAMMA 

KomaravoLu Venkata SUBBAYYA Mad. 833 F 

-———Chap. XI. Ser Civil Procedure Code, 190 
s. 109 (b) 78+ 


Madras Hereditary Village Offices Act (illo 
(1895), ss. 13, 21—Village blacksmith of ryotwar 
village alienating his service inam land— Hi 
dismissal and appointment of “his widow in hi» 
place —Suit by widow against altenee for recover 
of possession of land--Suit held exclusively triabl 
by Revenue Court and not by Civil Court. 

Tho Madras Hereditary Village ‘Offices Act doe 
not contemplate concurrent jurisdiction so the 
what ig each case has t6 be determined is, whethe 
in view ofthe nature of a given suit, the Act he» 
vested jurisdiction in the Civil or the Revenu 
Court to entertain it. - Section 13 js the provisio- 
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which confers jurisdiction upon Revenue Courts; 
£. 21 enactsin positive terms asto when Civil 
Courts are forbidden to exercise jurisdiction. These 
two sections are complementary. Notwithstanding 
the apparent generality of the language of s. 21, 
the jurisdiction of the Civil Court under that 
section is taken away in thcse cases in which it is 
conferred upon the Revenue Oourts by’ s. 13. 
Section 21 expressly excludes the jurisdiction of the 
Civil Court inter alia to take into consideration 
or decide any claim to recover the emoluments of 
any of the offices specified ins.3. Where it is 
necessary for the plaintiff to allege in order to 
maintain his action that the land in suitis an 
emolument of a service inam, the jurisdiction will 
remain with the Revenue Court unders. 13. The 
principle underlying is that unless in a given case 
Jurisdiction is conferred by s. 13 upon the Revenue 
Court, it should not be deemed to have been taken 
away under s. 21 from the Civil Court. 

A village blacksmith of a ryotwari village 
alienated to various persons portions of his service 
inam lands. He was thereupon dismissed and his 
widow was appointed to that office, The defend- 
ant as one of the alienees was in possession of a 
partof the land The widow brought a suit before 
the Deputy Collector for reccvery of possession of the 
and: e 

Held, that the suit was exclusively triable by the 
Revenue Court and not by the Oivil Court. kUTTA 
VEBRANNA v. YEDLAPALLI MoCHARAMMA Mad. 296 


Madras High Court Appellate side Rules made 
under s. 491 (2), Criminal Procedure Oode— 
Rules 2 and 2-A. Bre Heabeas corpus 551 

Madras High Court Rules—Rules of practice, 
0. XLI, r. 7—‘Ordinarily’, meaning of. 

The word “ordinarily” in r. 7 of O. XLI of rules of 
practice framed by the Madras High Court does not 
indicate thatthe grounds required to be established 
may be wholly different to the grounds mentioned 
in the rule. The word can, on general principles, be 
taken to include only such grounds as are similar to 
those specified in the rule, Doratswam1 IYENGAR v. 
RADHAKRISHNA CHETTY Mad.19 


Madras Hindu Religious Endowments Act (Il 
of 1927), ss. 62,63, 73— Temple governed by 
Act—Reliefs for scheme and cendering accounta, 
af can be claimed in ordinary suit for declaration 
of plaintiff's right of trusteeship-—Court, if can 
introduce system of rotation entitling plaintiff to 
enjoy office along with existing trustees. 

Reliefs thata scheme should be framed for the 
future management ofthe trust and that the exist- 
ing trustees might be directed to render accourft 
of their management cannot be obtained in an 
ordinary. suit for declaration of plaintiffs’ right 
to be appointed trustees, where the suit temple is 
governed by the Madras Hindu Religious Endow- 
ments Act. Section 73 ofthat Act in sub-s. (3) pro- 
vides that no suit in respect of theadministration 
or management of a religious endowment shall be 
instituted except. as provided by that Act. There 
ig no praétice in such cases for the Court to 
institute a system of rotation. To prescribe a 
scheme by which the existing trustees should be 
deprived of their office if only fora time isnot 
within the, competence of a Civil Court in its 
ordinary jurisdicton. A trustee can be removed 
only by a suit under s. 73, Hindu Religious 
Endewments Act. The Oourt, howewer, will re- 
cognize „and enforce a system of rotation which 
by the consent of co-trustees has been jn force for 


GENERAL INDEX 


ixir 


Madras Hindu Religlous Endowments Act— 
conceld. 
s 
many years. But where no system of rotation 
exists the only course open to a ces-trustee who 
wishes to have one established, is to proceed under 
the provisions of the Hindu Religious Eudowments 
Act in ‘the case of a religious institution and under 
s. 92, Civil Procedure Oode, in the case of other 
charitable trusts. Purti Ramacvar v. P. V, VENKATA 
Row Mad. 690 
Madras Irrigation Cess Act VIl of 1865), s 1, 

Proviso 1—Water irrigating land belongiag to 
inamdar, coming from artificial channel belonging 
to Government—Inamdar claiming to be entitled 
to use water free from cess—Whether should prove 
engagement with Government within meaning of 
proviso—Whether should also prove that water 
comes from mamool source—Channel flowing from 
agraharam and inamdar abstracting water at 
point situated in agraharam, whether makes any 
difference—Question is, whether channel is one 
belonging toand constructed by Government and 
not whether property has become third person's. 

Where the water which irrigates the land,of an 
inamdar is from achannel or stream belonging to 
Government, the right to exemption from the cess 
can arise only under Proviso 1 to s. 1, Madras Irriga- 
tion Cess Act, by reason of an engagement with the 
Government and no exemption can be claimed by 
the inamdar unless such engagement, either express 
or implied, is proved by him. 

From the description simply of the land as wet 
and in theabsence of mention of the source of 
supply, an engagement within the meaning of 
proviso 1 to s. 1 cannot be inferred. 

The inimdars claiming to be entitled touse the 
water free from cess are under the obligation of 
proving thatthe water they have used is the water 
from the mamool source of supply. They can invoke 
no sort of presumption in their favour, that the 
water used is from suchsource, when the finding 
of the Qourts is that the channel the water of 
which has been used, was excavated as recently as 
in 1913. It cannot be argued that once the Govern- 
ment'a liability to supply water is shown, the 
inamdar of his own sweet will, may tap any water 
atany point whatsoever. 

Similarly the fact that the channel at first flows 
through an agraharam and the inamdar abstracts 
water ata pointsitusted in theagraharam does not 
help the inamdar. The question under the Irriga- 
tion Oesa Act is not whether the water has become 
some third party's property, but whether the river, 
stream, etc, is one belonging to or constructed by the 
Government. 

In the case of an artificial water-course, any 
right of the owner to the flow of the water must rest 
onthe prescription or grant from or contract with 
the owner of the land from which the water is 
artificially brought. Craps MANGIAH v. SRORETARY 
OF STATE Mad. 976 
Madras Local Boards Act XIV of 1920', s. 9, 

Sze Madras Local Boards Act, 1420, 5. 93 908 
-—s. 93, Sch. IV, 8 9—Assessee must be 

assessed to half-yearly tax within the half year to 

which taz relates. : 

Tae effect of s.93 and s,9 of the Sch. IV is 
that persons liable to the tax shall pay a half- 
yearly ax on their professional income on being 
pssessed to the tax in the manner laid down in 
Sch. IV, that is to say, when the President has 
decided in which of the classes enumerated in the 
seale, each person falls. The assessee must be 
assessed to the half-yearly tax withig the half-year 

. 
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to which the tax relates; in other words they cannot 
be assessed retrospectively. To allow,the tax to 
be assessed after the close of the half-year is 
inconsistent with the scheme of the Act. Con- 
sequently where the asseesee is not assessed by 
the President for the first half-year in that period, 


he is not taxable for that period. A. K. A. A. 
AUDIAPPA Cuetti v, TALUK Boarp or DEvaKoTTas A 
Mad. 908 





—8, 93, Sch. IV, s. 9— Receipt of money 
within Local Board area by person within area 
out of income of his foreign money lending business 
from his foreign agent, whether taxable. 

Receipt of money within the Local Board area 
by a person residing within the area out of the 
income of his foreign money-lending business from 
his foreign agent, amounts to receipt of income 
from money-lending within such area, within the 
meaning of s. 93, Madras Local Boards Act. It 
doesnot make any difference that the profits 
accruing from the business are actually earned 
elsewhere and pass first through the hands of some 
agent or pertner before they reach the hands of 
the principal. Conceding for the sake of argument 
that inthe process of transmission these remit- 
tances in some subtle way lose their character of 
“income from money-lending”, they still continue 
to be income from a certain definite source, which 
is not “lands or houses inside the local limits of 
the area" and consequently the persons are taxable 
in respect of those remittances on that ground also. 
A.K.A A, Aupiappa OHhRITI v. TALUK Boarp or 
Drvakortag Mad, 908 


-s$ 102-A, 75,77 (1) (a)—S. 102-A (1) is 
not taxing but remitting sectton — Absence of 
notification either by District Board or by Govern- 
ment covering particular area — Levy of tax 
within that area —Legality of. 

Per Burn and Lakshmana Rao, JJ, in order of 
reference. —Taxing statutes must be construed 
strictly. 8. 102-A (1), Madras Local Boards Act can 
only be readas meaning that, if the tax is otherwise 
leviable, theowner of a house included within a 
village is entitled toa remission undef that section. 
The section cannot be read as implying that tax ig 
leviable, It is not’a taxing section, but a remitting 
section. 

Tax is not leviable in the-absence of a valid 
notification either by the District Board or by the 
Government and, where no such notification hasever 
been issued covering a particular area, the levy of the 
tax within that area is illegal. PANCHAYAT Boarp, 
T'HIRUVOTTIYUR v. WESTERN INDIA MATOH Oo, 

Mad. 474 FB 

— s$s. 225, 102-A (1), 75, 77 (1) (a) -S. 225, 
scope of—W hether covers suits for refund of 
house-tax alleged to hare been illegally collected. 
“Section 225, Madras Local Boards Act, is limited to 

suits for compensation or damages, and therefore, 

suite against a Local Board for refund of house-tax 
alleged to have been illegally collected donot gume 
within s. 225 (1) -nd (2), t-.ocal Boards Act Pano AYAT 

Boarp, TLIRUVOTTIYUR v. WESTERN INDIA MATON Uo. 

` Mad. 474 F B 

Sch. IV. Szz Madras Local Boards Act, 1921, 

s. 93 908 


Madras Marumakkathayam Act (XXII° of 
1933), s. 43. See Madras Marumakkathayam 














Act, 1933, Oh. VI ° 75 
—ss. 43, 46—Judgment-debtor's share in” 
tarwad attached — Pending attachment tarwad 


registered as imparttble —Court refusing to proceed, 
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further with execution—Order held revisable under 

8. 115, Civil Procedure Code(Act V of 1808;— 

Attachment held did not terminate by registration. 

Where a Court takinga wrong view of the law 
assumes jurisdiction or declines to exercise jurisdic- 
tion, it will bea matter for interference under s. 115, 
Oivil Procedure Code. 

Where the share of the judgment-debtor in tarwad 
property is attached in execution and pending 
attachment, the tarwad is registered as impartible 
under es 43 and 46 of the Madras Marumakkathayam 
Act, and the Court refuses to proceed with the execu- 
tion and order sale in pursuance of the attachment, the 
Court declines to exercise its jurisdiction and there- 
fore its order is revisable. 

The expression “at any time” in cl. (1) of s. 43 
cannot be held to have a retrospective effect so as to 
defeat the rights of the attaching creditor. The said 
expression and cl. 4 of s 42 must be so construed as 
not to defeat the rights which third parties have 
acquired before the registration of the tarwad is 
effected, at any rate, before the application for the 
registration is made. Consequently in a case 
where a creditor has attached his judgment-debtor's 
share in tarwad property, the attachment does 
not cease by subsequent registration of the tarwad 
as impaitible. On his attachment, the cre- 
ditor acquires a right which would entitle him 
to bring the share of his judgment-debtor to sale 
and the property of the tarwad in hands of other 
members can only be held by the tarwad subject 
to the right of attaching creditor. The right of the 
ereditor is not a bare right to partition but a definite 
interest in the property; the only thing uncertain 
about it isthe extent of the property which he would 
acquire in working out that interest by means of a 
suit for partition, V.P. KRISHNAN v. PAYANKALATH 
NARAYANAN NAYAR Mad, 515 
Ch. Vi—Enquiry under Ch. VI, if comes 

ere scope of s. 5?, Transfer of Property Act (IV 

o 2). 

The Collector's enquiry under Ch, VI does not 
come within the scope of s.52, Transfer of Property 
Act. MADHAVI AMMA v Nacappan NAIR Mad 75 
Ch. VI, 8. 43—Plaintiff representing one 

tavazhi of tarwad filing suit for partition— Prior 

to suit plaintiff getting notice of an application 
under 8. 43 for registration of tarwad as impartible 

—Tarwad registered as impartible during pendency 

of suit — Registration held did not render suit 

incompetent. 

The right to partition granted by Oh. VI, Madras 
Marumakkathayam Act cannot be taken away until 
the actual registration by the Collector under s. 43 
and any exercise of that right which has been carried 
into effect before registration is not affected by it. 
The moment a member of a tarwad files a suit for 
partition the right to partition is exercised. 

A partition suit was filed on October 23, 1933, 
under the Marumakkathayam Act by the plaintiff 
who represented one tavazhi of a tarwad in South 
Malabar. Prior to filing that suit, the plaintiff had 
received notice of an application made under s. 43 of 
the Act to the Collector for the registration of the 
tarwad asimpartible. While the suit was pending, 


the Collector did register the tarwad as*impartible 


on January 15, 1934; A 

Held, that the provisions of Ch. VI, gave to the 
members of the tarwad the right of partition, It 
was quite clear that that right was uctually exercised 
at the very moment when one of such members filed 
a suit..In the present case, therefore, the righta 
granted by Oh. VI had already been ‘exerdised 
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before the Collector registered the tarwad as imparti- 
ble. The order registering the tarwad as impartible 
could not be read as referring back to the date of the 
application and his order did not render the.suit in- 
competent. MADHAVI Amma v. Naaappan NAIR 

i Mad. 75 
Madras Motor Vehicles Rules, 1938, Rr. 175, 

176, 262—G' permit under old Rules of . 1923 

regarding maximum number of passengers that can 

be carried in bus—Terms violated—Driver, if can 
be punished under new rules. 

There is no rule in Madras Motor Vehicles Rules 
of 1938 corresponding to r. 39 (a) (1) of the Rules of 
1923 making the driver liable for the offence of over- 
loading and r. 262 is only a saving clause which 
validates the ‘G’ permit issued under the old rules 
till its expiry. It cannot possibly be construed as a 
penal provision. Inve Duratsamr RAJU 


Madras Revenue Recovery Act(il of 1864), 
ss, 40, 42—Property sold for arrears of revenue 
due from jenmi—Sale 
purchaser not mentioning kanamdar and tenanta 
under him—Application by purchaser for posses- 
sion under s. 40 —Tenants under kanamdar claiming 
value of improvements—Purchaser is entitled only 
to aymb lical possession. 

Section 40, Madras Revenue Recovery Act, says 
that the purchaser shall, in the circumstances 
mentioned therein, be put in such possession as 
will be given to a decree-holder under the Civil 


Procedure Code. 

The property was sold for arrears of the 
Government revenue due on it from a jenmi 
and if was purchased by certain person. A 
sale certificate under s. 3%, Revenue Recovery 
Act, was issued in his favour. It did not make 
any mention of kanamcar or of tenants under 
kanamdar, When the purchaser applied for posses- 
sion, the tenants under the kanamdar claimed the 
value of the improvements: 

Held, that the result of the sale under s. 42, 
Revenue Recovery Act, was that the property 
became free of the. encumbrance held by the 
kanamdar, It followed that the sale bound the jenmi 
and kanam“ar and not any other person directly; 
and so, when the Amin went to deliver possession 
of the property and found that other persons 
were on it claiming rights, he could, under the 
Qivil Procedure Code, deliverto the purchaser 
only symbolical possession.: The purchaser, there- 
fore, was not entitled to actual possession. 
Natvarani MATATBIL Ayya PATTAR v. KRISHNAN 

Mad, 3516 

8. 42—Tenants under kanamdar clatming 

value of improvements, whether holders of 
encumbrance, 

Tenants holding under kanamdar of a property, 
claiming a right to be paid the value of improve- 
ment made by them cannot be held to have an 
encumbrance over the property within the mean- 


ing of s. 42, Revenue Recovery Act. NAIVARANI 
MATATHIL Arya V, KRISHNAN Mad, 351 
Maintenante. 
EE Burmese Buddhist Law 799 
RE Hindu Law 851 


Malabar Compensation for Tenants Improve- 
ments Act (I of 1900), s. 5—Section abrogates 
Art. 139, Sch. I, Limitation Act (IX of 1908). 

_ Theegeneral provisions of Art. 139% Limitation 

Act, are abrogated by the provisions of s.5, Malabar 

‘Oompensation for ‘Tenants Improvements < Act. 
JÊUNNGMPRATA Parvantan v. 9.8. Du'Smva Mad. 68 
A . NG . 

. 


GHNERAL iNDHS 


Mad. 415 | 


certificate granted to - 


jesi 

Malabar Law—Karnavan—Powers of— Mainten-, 
ance grantin favour of junior members, if can 
be made—Such arrangements, when can be altered 

—Maintenance grantin favour of person to be 

born included as one entity—V alidity—Such grant, 

if can. be revised—Assignment of right to redeem 

‘by way of melcharth—When canbe attacked— 

Assignment to member in lieu of maintenance 

with right to redeem—Validity. 

It is open to akarnavan of the Malabar Tarwad 
to make grants of land in lieu of maintenance to 
the junior members of the tarwad and any such 
maintenance arrangement entered into by the kar- 
navan in favour of a junior member ora group 
of members constituting a tavazhiis binding on 
the succeeding karnavan and cannot be set aside 
except for a good cause. It is open to him, having 
regard to the circumstances then existing, to sub- 
stitute some other suitable arrangement. But 
until that is done, he cannot interfere with it. 

Allotment can be made in favour of the tavazhi 
as such, that is, for existing members and also 
for members to be born treating it as entity. The 
objection that it is mot possible to predicate 
the number of members a tavazhi may consist, and 
the allotment may be more than necessary or not. 
be adequate for the maintenance of the members 
for all time to come is not tenable when the law is 
that these maintenance arrangements are capable of 
revigion by the karnavan and it is also open 
to the tavazhi to seek an enhancement according 
to changed circumstances. The arrangement will be 
treated as binding until a case is made out for 
revision or alteration. 

If in the exercise of his discretion a karnavan 
makes provision for the maintenance of a tavazhi, 
it cannot be assailed by the succeeding karnavan 
on the ground that it may not have been necessary 
at that time. 

If the assignment by a karnavan had been in favour 
of a stranger by way of a melcharth, possibly itmay 
be open to objection that a karnavan, by assigning 
away the right to redeem long before the period - 
of redemption, would not be acting prudently in 
the interest of tarwad and would be unnecessarily, 
fettering the exercise of the discretion of the 
succeeding karnavan who at the time of the expiry. 
of the period, should take the circumstances then 
existing as to the desirability of granting mel- 
charth; but, ifby means of a family arrangement, 
the said property is allottedtoa member in lieu 
of maintenance subject to the burden thereon, there 
is nothing in law to preclude him from empowering 
that particularmember to discharge that burden 
and enjoy the land. THABKKE VEBTTIL MAKKAM AMMA 
v. TuEKKE VuETIL Konur KALAPPA Kurup Mad. 775 
—Kanom— Redemption—Deed providing that 

amount borrowed thereunder should be paid at the 

time of redeeming prior kanom—Mortgagor should 

offer to redeem both. . 

Where a mortgage-deed distinctly provides that the 
amount borrowed thereunder should be paid at 
the time of the redemption of the prior kanom, the 
mortgagor is not entitled to redemption unless he 
offers to redeem both the mortgages. KAMMARAN 
NAMBIYAR v. PATAPPAYIL KOMAN Mad, 916 
—~——Nambudries—Rule of Hindu Law as to 

pious obligation, if applies to Nambudries. 

The rufe of the Hindu Law as tothe pious 
obligation of the descendants to pay their ancestors 
debt is notapplicable to Nambudries. E. N. A, S. 
NARAYANA Iyge v. Moortut KENDON Mad. 945 
Map—Correctness —Essentisls —Contents, when can 

be relied. = : 

Acouracy as to 





the information contained in a 


izzłi 


Map—coneld. 


map must depend upon the source from which the 
information is obtained, and where no sufficient 
_ evidence as to the informants who have been ques- 
tloned is forthcoming, nor is it clear how far that 
evidence has been tested by checking the evidence 
of one informant against that of another, and it is 
acknowledged that corrections have to be made 
from time to time; the contents of the map cannot be 
relied npon as authoritative. Nana AKPANDJA v. 
Fiaca EGBLOMESSE PC 56 


Marrled Women's Property Act (ill of 1874), 


s. 8 Proviso (as amended by Act XXI of- 


1929)—Decree, form of—Proviso, cope of —Re- 
drafting of Act suggested—Income of estate settled 
by will in 1924 on unmarried daughter for her 
separate use—No power of anticipation—Daughter 
as married incurring debt in 1936—Simple money 
decree by consent—Income payable to daughter 
held not attachable — Restraint held valid even 
after marriage-—Proviso to 3.8, held applied. 
Apart aitogether from the proviso introduced by 
a. 2-of Act KAT of 1929, before a creditor can obtain 
a decree against a married woman on her contracts, 


much more has to be done than mere proof of the- 


contract. and breach. Moreover, the decree, when 
obtained, will not bean ordinary money decree. The 


decrees must be in theform laid down in. Scott v.. 


Morley, (1887) 20 Q. B.D. 120. . 

The insertion of the Proviso tos 8, by Act of 1929 
was logically und legally unnecessary. It is to some 
extent misleading because it creates an impres- 
sion that the liability of married women is more 
extensive than itis. Clearly, therefore, the Act of 
1874 requires re-drafting and when it is redrafted, 
the necessity cf including provisions such as are con- 
tained in a later English Act giving jurisdiction to 
tnp Qourts to remove restraint should be consider- 
ed. 

By a willmade in 192), share in testator’s estate 
was settled upon his daughter, who, was then un- 
married, during life for her separate use without 
power of anticipation. In 1936 the daughter, then the 
married woman, barrowed some money and a plain 
money decree by consent was passed. The decree 
appointed a Receiver of the income payable to the 
daughter out of the estate of her father ; 

Held, that even without the proviso added by Act 
XXI of 1929 the creditor was debarred from attach- 
ing or from obtaining a Recsiver of the income pay- 
able by the Official Trustes to the daughter, 

Held, also that the restraint clause must be read 
as intended to operate upon the marriageof the 
beneficiary to which extent the restraint was valid in 


woo : 
Held, further that the proviso to s. 8 applied. Inre 


the will of GzorcE Bripas Cal. 104 
Marshalilng. Ses Transfer of Property Act, 1882, 
8. 56 z : 493 


Minor—Contract by guardian to sell immovable 
property on minor's behalf —Contract, if can be 
enforced against mitnor—Earnest money paid to 

| gkardian—Minor, whether liable to return it. 

An infant cannot contract in India and’ a covenant 
by his guardian for the sale of immovable property 
cannot be enforced against him. o 

Money paid to the guardian as earnest money in 
respect of a contract of sale of immovable property 
entered into by the guardian on behalf of a minor can 
only betreated as being security for the performance 
of a contract which in law is no contract at all. 
Earnest money is paid as a guarantee that the con- 
tract will be performed. The payment cannot be 
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regarded as falling within s. 68, Contract Act, or as 
being repayable under Hindu Law on the ground. 
that it was paid for the minor's benefit. The minor 
is not, thereforé, liable to return the earnest money. 
RaGunaTuaNn v, RAYUTHAKANNI Mad. 654 
- Transfer by guardian —Minor, if can 

repudiate it without filing suit under Art. 44, 

Limitation Act (IK of 1908). 

It is far from correct to say that a minor cannot 
repudiate s transfer except by filing a suit under 
Art. 44, Limitation Act. Swanmatal Gounpan v. 
ARUNAOSALA GounDAN Mad, 862 
Mischief. Ser Penal Code, 1860, 5.425 327 
Mortgage— Construction — Plaintiff possessing 

executable money-decree, entering into mortgage 
with judgment-debtor for lesser amount in full 
satisfaction—Mortgage amount made payable on 
demand—Morigage held only security and amount 
payable on demand. 

Ordinarily the words “on demand” mean forthwith 
and in order to ascertain whether those words shall 
have imported to them the meaning which prima 
facie they bear the tenor of the whole document 
itself must be considered. 

The plaintiff, possessed a decree for money, which 
could have been executed at any moment. But he 
entered into a mortgage with the judgment-debtor 
under which he accepted a lesser sum than the 
decretal amount in satisfaction of the decree. The 
amount was made payable “on demand", The deed 
contained the words “in order tosecure the pay- 
ment of the amount which will be due to the mort- 
gagee underthe said decree”. 

Held, that by this mortgage deed the decree-holder 
obtained security, although it might not have been 
of the highest value it was security, and that when 
a person such asthe plaintiff being in the position 
immediately to execute under a decree accepted this 
deed in discharge of the decree and in the deed he. 
received security, the object was to give time, and 
by giving time, to adopt the position that the money. 
was not then to be immediately payable but was to 
be paid according to the conditions set out in the 
deed, viz., when demand was made upon the defend- 
ant to pay. T.K. Susramania Onertian v. A. M. 
MaNIcKAM OHETTIAR Mad, 355 
——— Equitable, Sez Transfer of Property Act, 

1882, 5.58 (f) ; 564 
—Family consisting of two branches of two 
brothers S and GQ—G's branch filing partition suit 
against S's branch— Pending suit,S mortgaging 
some property for himself and as manager of joint 
family—Mortgagee obtatning decree for substituted 
securtty in shape of whatever might be allotted to 








e 8's branch — Decree in partition suit—Morigaged 


properties allotted to G's branch, and in addition, 
certain cash sum made payable as owelty to be 
realized out of share allotted to S's branch—G's 
branch held entitled to charge over properties 
ailotted to 8's branch—-Proper security to which 
mortgagee was entitled stated. 

A family consisted of two branches discending 
from two brothers S and G. A suit for partition 
was instituted by G's branch against 8's branch, 
During the pendency of the suit, § rfortgaged two 
items of property executing the mortgage for 
himself and as manager ofthe jdint family. The 
mortgagee instituted a suit on mortgage and 
obtained a decree for substituted security in the 
shape of whatever might be allotted to the share‘ 
of S's branch. Meanwhile the partition suit had 
ripencd info a final decree as a result of-whi¢h both 
of the itemsmortgaged were allotted to G's branch, 

ae SeN tt 
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and besides the properties actually allotted to 
them, G's branch was given a right to a pay- 
ment of certain amount by way of owelty to 
equalize the shares. The original decree made this 
payable outof the assets of the share of S's branch. 
Subsequently the mortgagee proceeded to execute 
bis mortgage decree against the properties allotted 
to S's branch and sold certain items of property: 

Held, that the mortgagee had the right to execute 
his decree, but that right was subject to any prior 
or more powerful rights residing in G's branch. 
Since the right declared-in favour of the G's branch 
was the right to receive a cash sum out of the pro- 
ceeds of these properties, there was no reason why 
G's branch should be made to sell them over again 
instead of directing his claim against the cash which 
had in fact resulted from the sale of those properties: 

Held, further that as the decree ordered the pay- 
ment “out of share of S's branch of the family 
property” and the share was itself specified in the 
schedule attached to the decree, a charge was 
created in favour of G's branch over properties 
allotted to S's branch. The proper security to which 
the mortgagee was entitled could not be more than 
the actual share of the mortgagor, which could only 
be calculated after deducting properties of a value 
equivalent to the amount which be had to pay in 
order to equalize the shares. KatHNAVELU CHETTIAR 
V, SUBRAMANIAM CHETTY Mad. 316 
Prior mortgagee, rights of—Prior mortgagee 

purchasing property mortgaged to him—Mortgage 

must be deemeato be kept ative by him for. his 
benefit as against subsequent mortgagee in absence 
of evidence to contrary. 

Though the Transfer of Property Act is not in 
force in the Punjab, the general principles to be 
applied are those embodied in the Amended Act of 
1929 which must be held to be more in accordance 
with the principles of justice, equity and good 
conscience. . In the absence of evidence to the 
contrary it should always be presumed that in India 
a purchaser of the previous mortgage right 
intended to keep the mortgage alive for his own 
benefit. 

One M owned four houses; be mortgaged two of 
them to K. Though this mortgage was with 
the mortgagor instead of delivering 





possession, 
possession of the mortgaged property to the 
mortgagee had himself executed a lease 


thereof in his favour. Some time afterwards, M 
mortgaged all the four houses to R. Subsequently 4 
a grandson of A instituted a suit against M for 
recovery of rent that had fallen due and in 
execution of the simple money decree obtained 
therein, he had the judgment-debtor’s property sold 
and himself purchased the equity of redemption 
in the houses in dispute. Then Z sold the two houses 
to N who soon afterwards repuilt the property- 
acquired by him. Subsequently a sult was 
instituted by R against M and N for recovery of mort- 
gage money with costs and future interest by sale 
of the property mortgaged to him by M. N claimed 
priority over, &s mortgage in respect of the two 
houses purchased by him trom 4: 

Geld, that the principles of s. 101, Transfer of 
Property Act applied to the case. N having 
purchased the rights of 4, stepped into the shoes 
of Z and was inrelution tothe property purchased 
by him clothed withall the privileges that his 
vedor possessed. N was therefore entitied in law 
to subrogaté, and claim priority over /¢ in respect 
of ‘his owh transaction and WN by reason of -*hia 
holding a position of „defendant in the puit, tculd 
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claim to retain possession of the mortgaged pro- 
perty until all his claims were satisfied, although 
he might have lost his right by lapse of time. 
Even if a claim based on certain facts be barred 
by the efflux of time, a defence based on those facta 

is not so barred. Nizam Din v. Ram Suxu Dag 
: Lak. 510 


——— Redemption —Clog—Stipulation held clog on 
equity of redemption. 

Where a mortgage deed provides that the right 
of redemption would accrue after 10 years from 
the date of the mortgage, with a further stipulation 
that on the failure of the mortgagor to redeem on 
that date, he would be entitled to redeem in any 
succeeding year only on a particular day of the 
year, the further stipulation is a clog on the equity 
of redemption. Supran CAETTIAR v. RANGAN CHETTY 

i Mad. 287 
—Redemption—Mortgage of undivided share— 
Suit for redemption without partition, if 
maintainable. 
_ A tenant-in-common can mortgage his undivided 
interest in a property. Where an undivided half 
is mortgaged by a person who owns that undivid- 
ed half, it is not open to the mortgagee to resist 
redemption and he is bound to deliver, on tender 
of the mortgage amount, the title deeds relating to 
the mortgaged property and such possession as he 
took from the mortgagor in respect of the undivid- 
ed half though the mortgagee is himself 
the mortgagee of the other undivided 
half. It cannot therefore be maintained that a 
suit for redemption of such mortgage cannot lie 
without partition, KAMMARAN NAMBIYAR v. PATAPPAYIL 
Koman Mad. 916 


—— Redemption — Puisne mortgagee in redeeming 
prior mortgage becoming entitled to mesne profits 
—Whether can tack on such mesne profits to aum 
due under his mortgage in redemption by subse- 
quent mortgagee, merely because prior mortgagee's 
rights had vested in subsequent mortgagee — 
Liability of original mortgagor, if any, for such 
mesne projits, held only equity available against 
him personally and not running with land. 

The owner of the property which was mortgaged 
to A usufructuarily was entitled to redeem it 
after a certain period. It was subsequently mort- 
gagedto B who was entitled to redeem it from A 
and have itfor another fixed period. Similarly a 
third mortgage was created in favour of C who, ‘too, 
was entitled to redeem from B after his period. As 
soon as B became entitled toredeem, he did not do 
so. C thereupon redeemed the first mortgage. 
Subsequently B sued for redemption and got a 
decree but got possession only through Court. On, 
expiry of Bs term C applied for redemption by 
depositing the mortgage amount in Court but as B 
did not accêpt the amount,.sued for redemption. 
It was contended by Bthat the deposit was in- 
sufficient as the mesne profits between date of his 
redemption decree and recovery of possession was 
not deposited with the mortgage amount and in 
any event sought to enforce it against G as covenant 
running with the land: 

Held, that B could not tack on the mesne profits 
due to him upon the first mortgage, to the sum 
due tohim under his mortgage merely because O 
happened to have redeemed the first mortgage. In 
respect of that, other remedies might be open to 





him. 
. Held, alsothat granting that the amoupt could be 
claimed from the original mortgagor, it could aot be 
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. 
enforced against O as it was not a covenant running 
with theland but only an equity available against 
the owner personally. SUPPAN UHETTIAR Vv. RANGAN 
Qnerty Mad, 287 


se Redemption—Suit for—Property misdescribed 

—Suit should not be dismissed. A 

For a mere misdescription of the property in 
the pluint in 8 suit for redemption of 8 
specific property the Court should not visit 
the plaintiff with theextreme penalty of dismissal. 
Kamuaran NAMBIYAB v. PATAPPAYIL KOMAN 

Mad. 916 
—Rights and liabilities of parties—Rights to 
realise rents of mortgaged property assigned to 
morigagee—Morigagee entiijed to realise mortgage 
- money by selling property in case any difficulty in 
realising rent arising—Mortgagee is not barred 
from enforcing his right of suit for rent against 

. tenants. 

The terms of the mortgage must govern the rights 
and liabilities of the parties Where the right to 
receive rents of the mortgaged properties has been 
assigned by the mortgage to the mortgagees, the 
tenants, once they are given notice of the assignment 
are bound in law to pay the rents to the mortgagees so 
long as their mortgage is alive. Where the mort- 
gage deed also provides that in case there is any 
difficulty in realisation of the 1ents, the morigagees 
will be entitled to realize their mortgage money by 
seliing the mortgaged properties, the mortgagees in 
the exercise of such rights of possession are entitled 
to recover the rents by suit where they are not paid 





amicably, Of course they have also the option,in- . 


stead of suing the tenantsfor recovery of rents, to sue 
the mortgagor for sale of the mortgaged propeaties, 
But this is their option which, if not exercised, does 
not debar them from enforaing their right of suit 
against the tenants for recovery of rents. BUTTO 
Kinsto Roy v GOBINDARAM MARWARI Pat. 132 
—Simple mortgage—Appointment of Receiver 

— Receiver, whether can eject mortgagor. 

As a Receiver can be appointed on behalfof a 
simple mortgagee, it is a necessary concomitant of 
his office that he should be able to lease the 
property, and that if he is obstructed by the mort- 
gagor, he can seek the sid of the Court to remove 
him. SUBRAMANYAM O: RITIAR v. K.G. ErsrrasoLu 
QOuETTIAR Mad, 87 
Suit on—Plea of mortgagee that he was 

minor at date of execution of mortgage—Onus is 

upon him. 

Where a mortgagor alleges that he was minor 
when the mortgage was executed, the onus is 
upon him to prove that he was a minor on the 
date of the execution, A. DHANAPALA OHETTY v, D. 
QOVERCHAND SowoaR Mad, 312 


Muhammadan Law — Applicability — Cutchi 

Memons. 2 
The Muhammadan Law governs the wills of 
Cutchi Memons and consequently no particular form 
is necessary for the execution of such wills and 
they can be revoked by any definite expression 
of a present intention to revoke them. MAHOMED 
Yoonus v, ABDUR BATTAR ISMAIL Mag. 949 
Co-heirs—Debts due to estate of deceased 
Muhammadan—Sutt to recover muat be, on behatf 

of entire body of co-heirs. 

nder Muhammadan Law, on the death of a 
person each cf the several heirsin possession of 
the assets is to the extent to which he is in pos- 
session 8 lagal representative of the deceased person, 
and wo one of them represents the entire assets 
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or estate of the deceased person. Hence a creditor 
of a deceased Muhammadan cap himself institute 
a suit against some of the heirs of the deceased in 
possession of his property to recoverthe debt, and 
succeed only to the extent of the share of the 
debtor's heirs who are parties to the action. 
But this proposition cannot apply to the claim 
made by only some of the heirs of a ereditor 
to recover the debt due tothe estate of a deceas- 
ed Muhammadan, because having regard to the 
unity ofthe title and unity of interest of the 
entire body of heirs, some of the latter cannot 
represent the other heirs, and, therefore, a suit 
by some heirs to recover a debt due to the 
estate of the deceased will be defective on the 
ground of absence of title or lack of representa- 
tion in the heirswho sue, Such asuit essentially 
must be on behalf of the entire body of Heirs 
and must conform to the requirements of the 
law. Ifthere is a devolution of the right to 
recover one distinct and entire debt upon the 
death of the deceased Muhammadan who was a 
single promisee, the right devolved would also be 
single andindivisible. The law will not enable 
different sharers to institute different actions on 
that debt in proportion to their respective interest 
in the estate of the deceased, Hence in an action to 


recover a debt, the claimants must, in the first 
instance, represent the totality of the estate of 
the deceased and the interest of his heirs, 


VIRB. ADBAPPA SHILVANT Y. SHEKaBAI Harun SAYED 
AHMBD ARAB Bom. 539 
Devolution of property — Taluqdari pro- 

perty governed by Oudh Estates Act (4 of 1269) 

—Determination of share of assets of Muhammadan 

testator—Taluqdari property cannot be taken into 

consideration. 

Asthe Oudh Estates Act has laid down specific 
Tules for devolution of talugdari property and has in 
this respect displaced the Muhammadan Law such 
property cannot be taken into consideration in 
determining ashare of the assets of a Muhammadan 
testator. MOHAMMAD ZIA-ULLAH Kuan v. RAFIQ 
Monammap Kuan Oudh 190 

Dower—Gijt in lieu of dower of entire 
property—Instrument, if should be registered. :; 

When a Muhammadan husband makes a gift of 
his entire estate to his wife in lieu of her dower, 
the transaction may be treated as sale and requires 
a registered instrument. Izyar Farma BIBI v. ANBAB 
Farma BIBI All. 801 (b) 
—--—— Nature of possession in leu of 








dower. f 

A Muhammadan widow when she enters into 
pessession of husband's estate in lieu of her dower, 
is for all practical purposes a proprietor, Izsák 
Fatma BIBI v. Ansan Fatma BIBI All. 801 (b) 
— Widow's lien— Her possession without 

consent of husband or hetrs—Ij can get lien for 

dower. 

If a - Muhammadan widow entitled to dower has 
not obtained possession lawfully, that is, by contract 
with herhusband, by his puiting her into pos- 
session, or by her being allowed with the consent 
of the heirson his death to take possession in 
lieu of dower and thusto obtain a lien for her 
dower, she cannot obtain that lien by taking pos- 
session adversely to the other heirs of property 
to the possession of which they, and she in respect’ 
of her share in the inheritazice are entitled. IZHAR 
Farma BIBI v. ANSAR Fatma BIBI "ALl. BOT (b) 
———Gift—Property n possession of’ trespasser 

—Owner, tf can make gift of it. f 5 

os 
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If a property is in the possession of a trespasser, 
the true owner of the property can validly make a 
gift of that property provided the donor does all 
that he or she can, to perfect the contemplated gift 
and to enable the donees to acquire possession of 
the property. MAGBUL HUBAIN v. Zain-uN-Nissa BIBI 
s AH. 742 
——Succession—Daughier's claim for posses- 

sion according to shares—~Claim, when can be 

defeated. 

Where the daughters of a Muhammadan claim 
possession according to their shares over the property 
left by their father, ‘such a claim cannot be 
defeated except by reason of some act of the 
father disitheriting the daughters or some act of 
the daughters themselves disentitling them from 
claiming inheritance or some other legal bar, like 
the bar of limitation, Izmar Fatwa BIBI V. ANSAB 
Fatma BIBI Ail. 801 (b) 
—Successive life-estate—Grant of. 

The Muhammadan | aw does not favour the grant of 


successive life-estates. SAJIDULLAH v. K. HABIBULLAH 
Cal. 626 


Negotlable Instrument—Drawer of hundi, whether 
surety for its acceptance—Hundi not accepted— 
Liability of drawer. 

The drawer of a hundi is nota surety for accept- 
ance because thé drawee does not become liable 
until he accepts. Therefore, unless and until he 
does that, there is no debtfor which he can be 
held responsible. It follows that there is no prinsi- 
pel for whom the drawer can stand surety. 
Therefore when there is no acceptance the liability 
of the drawer is as principal debtor under an 
implied contract of indemnity. His undertaking is 
conditional only and his liability does not arise 
unless the instrument is dishonoured either by non- 
acceptance or by non-payment. Messrs, DALSUKH 
NATAHMAL PIRA or KAMPTEE v, MOTILAL Nag. 842 
—Rule that debtor must find his creditor, 

whether applies to negotiable instruments. 

The ordinary rule under which the debtor must 
seek his creditor does nòt apply in the case of 
a negotiable instrument. Messrs, DALSUKE NATRHMAL 
Firm or Kampree p. MOTILAL Nag. 842 


Negotiable Instruments Act (XXVI of 1881), 
s. 9—To determine whether assignee is holder in 
due course, promissory note payable on demand 
cannot be considered to have matured on date of ita 
executton—Assignment of promissory note—Time 
between its execution and assignment only 16 days 

` — Promissory note, if can be considered to have 

matured on date of its assignment — Assignee, 
whether holder in due courae. 

It cannot be contended that the promissory notes, 

which are payableon demand could not benegotiated 

jn such a manner as to make their holders to be 
holders in due courseunder any circumstances, For 
the purpose of determining whether & person is 
holder in due course a promissory note which is 
payable on demand cannot be regarded as having 
matured onthe date on which it cameinto existence. 

The date of ifs maturity would depend upon the 

circumstances of each case, In the case of such a 

promissory note, one of the safe guides would be to 

éscertain ifa demand had been made and refused. 

The length of the time for which the promissory note 

has not been paid would also be a relevant factor in 

order to ascertainif the promissory note was a stale 
one., Iijt has been in the hands of the holder for 
fin unreasonable length of time, the transferee may 
be considered to be put on enquiry, bat if there is 
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nothing which may give any legitimate cause for 
suspicion, the ordinary preeumption under 8. 118 (di, 
Negotiable Instruments Act, would have to be raised 
in his favour. 

Where only sixteen days have elapaed between the 
date of the execution of the promissory note in suit 
Sod the date of its transfer to assignee, it is highly 
improbable that the assignee could suspect that a 
demand was made by his assignor and refused 
by the promisor, The promissory note cannot 
therefore be considered to have matured on the date 
on which it was transferred to the assignee and the 
assignee therefore is holder in due course as defined in 
s. 9 of the Act. SHAHABUDDIN SAHIB y. Tora VENKATA- 
CHALAM CHETTIAR Mad. 966 


s. 87—Instrument appearing to be altered 

—Onus toshow that alteration was proper. 

It is incumbent upon the person suing ou an 
instrument which appears to be altered, to show 
that the alteration was not improperly made. 
Firm Ser OYAND-SARO PARSHAD v. Lassia RAM 
Lah. 330 
Oaths Act(X of 1873), 8.12—Applicability of, to 

refusal of challenger to do certain act in compliance 

with form of oath stated in agreement. 

The Legislature did not intend to extend the pro- 
visions of s. 12, Oaths Act, to the refusal ofa 
challenger todo certain: act in compliance with the 
form of oath stated in theagreement. Had the Legis- 
lature so intended, it would have said so, VALLI 
AMMAL V, ARUNACHALA MOOPANAB Mad. 926 


Oaths Act (X of 1913), s. 12—Challenger, if can 
be allowed to resile after his offer is acceptel by 
other party — Court, if can administer oath, inspite 
of revocation of offer by challenger— Challenger to 
do certain act as condition precedent to his offer to 
be bound by oath—Refusal to perform such act— 
Condition should be deemed to have been waived. 

A challenger should not be permitted to resile after 
his offer had been accepted by the other party unless 
good ground is shown to the satisfaction of the Court 
by the challenger. There is no principle of law on 
which an agreement can be allowed to be broken 
with impunity without any valid reaeon, It would 
therefore follow that if a party has not been permitted 
toresile from the agreement to abide by the oath of 
his opponent, the Courtmust proceed to have it 
administered and the statement thus given on oath 
would be held to be conclusive of the facts thus stated 
on oath. 

Unless the oath is taken in pursuance of an agree- 
ment, the case cannot be disposed of on the basis ofa 
default either on behalf of the challenger or by the 

* acceptor. The provisions ofs. 11, Oaths Act, can only 
be attracted after the oath had been taken in accord- 
ance with the agreement arrived at between the 
parties as mentioned in ss. 9 and 10 of thea Act, 

Where a chgllenger who offers to be bound by an 
oath on sondikon precedent that he should perform 
certain act in the proceedings for administration of 
oath, fails or refuses to do the act as agreed, he must 
be deemed to have waived that condition and cannot 
insist upon it. The duty of administering the oath 
under the Act devolveson the Court and it cannot be 
said to be acting in excess of ite powers if it orders 
the Commissioner tobe appointed by it, to perform 
certain terms which the challenger refuses to execute 
in spite of his agreement, VALLI AMMAL v. ARUNA- 





OHALL MooPANAR Mad. 926 
Oudh Estates Act (l of 1869), 8. 19. Suz 
Buccesaion Act, 1925, 6. 72 è 199 
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Pardanashin lady — Deed by—Duty-of person 
founding claim on such deed standing in relation 
of confidence. i 
In the case of a pardanashin lady, the law places 

a very heavy burden on those who found 8 claim 

on the document executed by her. The law 

throws around her a special cloak of protection. 

It demands that the burden of proof shail, in such 

a case rest, not with those who attack, but with 

those who found upon the deed, andthe proof must 

go so far acto show affirmatively and conclusively 
that the deed was not only executed by, but was 
explained to, and was really understood by, the 
grantor. In such cases it must also, of course, 
be established that the deed was not signed under 
durese, but arose from the free and independent 
will of the grantor: The rule of law that a gift 
cannot stand unless it is proved that the lady had 


independent adviceis not an absolute rule of law. 


The possession of independent advice, or the absence 
of it,is a fact tobe taken intoconsideration and 
well weighed on a review of the whole circum- 
stances relevant tothe issue of whether the grantor 
thoroughly comprehended, and deliberately and of 
her own free will carried out, thetransaction. The 
cases regarding pardanashin ladies fall broadly 
into: two groups, namely first, cases where the 
person who seeks to hold the lady to the terms of 
her deed is one who stood towards herin a fiduciary 
character or in some relation of personal confidence; 
and secondly, cases where the person who seeks 
to enforce the deed wasan absolute stranger and 
dealt with her at arm's length. In the former class 
of cases, the Court will act with great caution and 
will presume confidence put and influence exerted; 
in the latter class of cases the Court will require 
the confidence and influence to be proved intrinsi- 
cally. Where the person who seeks to hold the 
lady to the terms of the deed stands towards her 
in a relation of personal confidence, a very 
heavy burden, lies on those who rely on the docu- 
ment, heavier than what the law would ordinarily 
ley on a person who wasa stranger tothe parda- 
nashin lady and who was dealing with her at 
arm's length. Izar Fatma BIBI v. ANSAR FATMA 
BIBI All. 801:b) 
—Execution of document by. Seg Contract 

Act, 1872, s. 16 763 
Partition, Sei Hindu Law 172 


Partition Act (IM of 1893), s. 4—Application 
under, can be made at any stage of suit, even 
. after decree. 

The principle underlying the provisions of s. 4, 
Partition Act, is that the members of the family to 
which the house belonged should have an oppor- 
tunity of buying out the stranger who has become 
a co-sharer in the house. 

An application under the section can, therefore, be 
made at any stage of the suit and even after a decree 
is passed. Dwarxa Das v. Gopaana Al, 55 


Partnershlp—Partnership consistinge of X and Y 
for mining mica — Lease of land obtained for 
fixed period—Partnership to continue only for 
period of lease—Shortly before expiry of lease X 
obtaining lease of same land personally for 
himself, openly and without taking any advantage 
of partnership—X sending notice to Y of this lease 
and asking to settle accounts of partnership which 
was terminating with old lease —Y claiming 
interest in new lease, refusing to setile fecounts and 
obstructing X in working new lease—Y held 
could not claim interest in new lease or claim 
it to be treated as asset of old partnership—Y held 


$ could nor take advantage of a. 53, Transfer of 
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Partnership—contd. T 
Property Act, and X held entitled to damages for 
obstruction. . 

In the cass of partners, the Indian Legislature 
has nowhere indicated an intention to enact an 
absolute rule of law or an irrebuttable presumption 
in respect of renewals obtained by one of tbem. 
It must, in other words, be shown that one of the 
-partners has ‘availed himself of the character 
to gain an advantage or that the partner has 
gained an advantage by entering into 8 transaction 
in which ‘his own interests are or may be adverse,’ 
to those of the other partners. It may be, that 
the clandestine character of the transaction was 
‘not an essential feature’ but the circumstance of 
concealment is material as leading to the inference 
that the partner was ‘taking advantage’ of his 
position, The equity arising from the fiduciary. 
obligation or duty subsisting between partners 
cannot be extended to cover every transaction 
entered into by oneof them merely on the ground 
that there is some connection between the part- 
nership and the transaction complained of; it 
must be shown that the transaction, was ‘within 
the scope of the partnership’ or “part of the 
business of the partnership or an undertaking in 
rivalry with the partnership or indeed connected 
with it in any proper sense.” i 

A partnership had obtained a lease for the 
purpose of opening mica mines, for a certain 
definite period. One Y joined the partnership with 
the knowledge of the conditions of the lease. The 
partnership was intended by the partners to last 
only as longas the duration of the lease. Shortly. 
before the termination of the lease, a partner X 
obtained a fresh lease of the same land personally 
for himself. X had obtained the lease in com- 
petition with others and the negotiations of the 
new lease were carried on by him openly and no 
advantage of the partnership was clandestinely 
taken. It was not any consideration’ arising 
out of the old lease that enabled X to obtain 
a new lease. Before the termination of the old 
lease X sent notice to Y asserting that the new 
lease was his own and asking him to come and 
settle the accounts of the partnerehip which was 
terminating with the termination of the old lease, 
Y denied that the partnership was to come toan 
end on the termination of the old lease and 
claimed that the new lease should be treated as one 
acquired for the benefit of the partnership. As 
X disputed this claim, Y refused to agree to 8 
settlement ofthe accounts of the partnership and 
obstructed X from working the mine by using 
the boiler which they had theretofore been using, 


e X instituted two suits for the taking of the accounts 


ofthe partnership on the footing that it had come 
to an end by efflux of time and other for a 
declaration that Y was not entitled to claim any 
interest in the new lease, and for an injunction 
restraining Y from interfering with the plaintiff's 
working of the mine, He also claimed damages in 
respect of the loss sustained “by reason of Y's 
obstruction: 

Held, that in obtaining the new lease, X could 
notbe said to have availed himself of his character. 
or of the advantage of the old Jease. As theplid 
lease was for a defnite period, it could not be 
suggested that in the matter of the new lease, X 
placed himself in a position of‘conflict of duty and 


. interest. Y was not therefore entitled to claim an 


interest in the new leasé or to insist that it 
should be freated as part of the gsset8 of “the old 
partnership; | RYA 8 Se tad 
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Held, also that to permit Y in such circumstances 
to rely on s. 53, Transfer of Property Act would 
amount to allowing him to take advantage of his 
own wrong. If he chose to take the law into his 
own hands, he must do so at his peril. But for 
the provision in s 53, X, even as a common owner, 
was entitled to use the property subject to 
accounting to his co-owner for his share of the 
profits made bythe use of the common property: 
the obstruction caused by Y was, therefore, unlawful 
and entitled the plaintiff to claim damages, 
Sippavararu Ramauinca REDDI v. RAOHAPUTI RAMA- 
LINGAM SETTY ki Mad. 499 
—Rights of partnera—General right to have 

accounts taken, barred—Share in partnership 
assets or contribution, tf can be claimed — Rights 
and liabilities of partners—Incurring of debt by 
one, whether makes it debt due by one to another 
until accounts are taken. 

Per Pandrang Row, J.—As a partner suing as such 
and claiming a share out of the partnership assets as 
such, or claiming contribution asa partner has 
no absolute or independent right against his co- 
partners, those rights can only be agitated as part 
of generalright tohave an account taken of the 
partnership, and, if that action is barred, any right 
which he canclaim only as partner must be held to 
be lost, for sugh a right cannot be agitated by 
iteelf, 

The mere incurring of a debt by oneof the partners 
does not make ita debt due by any one partner to 
the other partners. Whether it results in any debt 
due by any one partner to the other partners will 
depend on the taking of accounts and not till then, 
because until the account is ascertained, it is nct 





possible to say whether any particular partner's 
account will show credit or debit, OsocKaLINGau 
CHETTIAR v. MEYAPPA OnBTTIAR Mud. 33 


Partnership Act (IX of 1932), s. 69—Suit not 
maintainable by reason of non-compliance with 
s. 69, if can become maintainable at later stage by 
reason of subsequent registration, 

A suit which is not maintainable by reason of 
non-compliance with s. 69, Partnership Act, cannot 
become maintainable at a later stage by reason of 
registration, Subsequent registration cannot cure 
the initial defect. A plaint filed by an unregistered 
firm is in effect no plaint at all because s. 89 
makes claim arising out of a contract unenforceable 
if the firm is unregistered at the date of the in- 
stitution of the suit. An unregistered firm has no 
right to sue, and therefore, a plaint filed by it has 
no legal effect. If at the time the plaint is filed 
the claim is bound to fail, subsequent registration, 
cannot improve the position. The crucial date is 
the date of the institution of the suit. Firm Lapuram 
SAGARMAL v. JAMUNA PRASAD CHAUDHURI Pat. 796 


Patents and Designs Act (I! of 1911), s. 53— 
Delivery up order, if can be made in respect of 
samples of goods. 

The order for delivery up can be made as 
an equitable relief on the Court granting tothe 
plaintifis the relief specifically provided for by 
s. 53, Patent? and Designs Act. But this order 
foy delivery up must be made in the spirit of 
the provisions of s. 53. In s.53 itis laid down 
that the reliefs which shouldbe granted to the 
proprietor ofa registered design should be in 
` respect of goods forthe purposeof sele but not in 
respect of the samples of such goqfis. ` OALIOO 
Printers Agsqoration, LTD. 9, AHMED ABDUL KARIM 
Becs, LID, : Bom. 577 
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Pedigree. See Evidence Act, 1872, s. 32 990 
Penal Code (Act XLV of 1860), 8. 34, scope of 


e 345 
—— 8, 34 when comes into play— Common 
intention, what is. 345 





ss. 34, 299, 300, 325—Number of persons 
inflicting lathi blows on deceased, some of which 
» being fatal — Duty of Court in such cases— 

Murder or culpable homicide—S, 34, when comes into 

play— Common ‘intention, what is—S, 34, scope of. 

When a number of assailants inflict lathi blows on 
one person, some of which blows are fataland some of 
which are not, the first thing to do is to see whether the 
assailant who has inflicted the fatal blow is guilty of 
murder or not. 

On the facts ofthe case which a Oourt is trying, it 
must come to the conclusion whether the person who 
dealt the fatal blow, be he identified or not, had 
such intention as constituted his action “culpable 
homicide” or “murder” or had only such knowledge as 
constituted his offence, “culpable homicide” or 
“murder”, If the Court finds that the person who 
gave the fatal blow had such intention, the next 
step isto see whether that intention was shared by the 
co-assailants or not, 


Under s. 34 of the Penal Gode when acriminal act 
is done by several persons in furtherance of the 
Common intention of all, each of such persons is 
liable for that act in the same manneras if it were 
done by him alone, A common intention is an inten- 
tion shared by the person who has caused deathand 
hy the other assailants who did not themselves 
cause death. Jfithe act which caused death is neither 
murder nor culpable homicide because the person who 
dealtthat blow did not have such intention as is 
specified under ss. 299 or 300 of the Penal Code, but 
only the knowledge which is specified in either of 
these two sections, there js no intention which can be 
shared by all the assailants who did not strike the 
fatal blow and, therefore, s. 34 cannotapply. The 
knowledge referred to in ss,299and 300 is personal 
knowledge of the person. who struck the blow and it 
cannot be shared by his co-assailants, but ın any case, 
8. 34 is restricted to common intention and does not 
embrace any knowledge. 

The law will apply to all cases when there area 
number of assailants and all the blowsare not fatal, 
but it is highly unlikely that the facts will be exactly 
the same in any two cases and it is for the Oourt to 
consider all the facts in the case and to come toa 
decision whether there was intent on the partof the 
person who dealt the fatal blow which made the offence 
culpable homicide or murder and whether that intent 
if there was any, was common to all the assailants or 


ot. 

Held, on facts that it was impossible to say whether 
there was common intention to cause the death of the 
deceased or whether the person who inflicted the fatal 
blow committed murder because of his intention or 
of his knowledge. As it was not known who inflicted 
the fatal blow and it was not shown that there was 
a common intent it was impossible to hold that the 
convictions under s. 325 were incorrect. Though un- 
doubtedly there was at least a common intent of 
causing grievous hurt and the convictions under 
g. 325 were justified. SUNDER SINGH Vv. EMPEROR 

< Oudh 345 
—s. 84— Applicability of s. 84— Whether 
covers cases of intoxication orof inherent defects, 

Section 84, Penal Oode, applies only to cases of 
intoxication and does not cover & case where what 
is alleged is an inherent defect or infirmity of 
mind, which is of greater significance because such 
infirmity or disease of mind is more likely to pre: 

e 
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vent the formation of that intention Which is re- 
quired by the law to be established as a part of 
the offence charged. Similarly there is no justification 
for attributing to the person the same intent which 
he would have had if he had not been intoxicated, 
though the same knowledge can be imported ta 
him under the section, In re G. J. JosEra 

Mad. 228 


———— $88. 84, 406—Criminal breach of trust— 
Case not falling under s. 84—Hvidence relating to 
state of mind at time of commission of crime, 
showing that accused must have been unable to form 
criminal intention necessary for offence under 
s. 408—If can be convicted under 3. 406. 

Where a Oourt trying a person for an offence of 
criminal breach of trust, finds that the case is not 
covered by s. 84, Penal Code, it should consider 
another aspect of the case, namely whether eyen if 
s. 84 did not cover the case, the state of mind in 
which the accused was, did not exclude the exis- 
tence of a dishonest intention which is an essential 
ingredient of the offence of criminal breach of 
trust, Evidence is cartainly relevant for the pur- 
pose of ascertaining whether the petitioner's state 
of mind rendered it possible and likely for him to 
have entertained a dishonest intention when he dealt 
with the monies entrusted to him. Any other mental 
state can also be put forward with equal relevancy 
for the purpose of negativing the existence of the 
criminal intention which is an essential ingredient 
of the crime under s. 406, Penal Oode. Unsound- 
ness of mind need not necessarily make a person 
incapable of understanding the nature of all his 
acts, There are some forms of unsoundness of 
mind which affect only particular acts. In other 
words, unsoundness of mind may be such that in 
respect of certain acts the person committing them 
is incapable of knowing the nature of what he ie 
doing, while in the case of other actshe might have 
Enowledge of their character. 

Consequently where in the case of an accused 
tried for criminal breach of trust, the evidence 
relating to his state of mind at the time of the 
commission of the crime clearly shows that due to 
particular kind of unsoundness of mind he must have 
been unable toform the criminal intention of caus- 
ing wrongful loss or gain, he cannot be held guilty 
of the offence with which he is charged. In re 
G.J Josep. Mad, 228 


— $.91—Accused making two conflicting 
statements on oath ag witness in criminal case— 
No charge framed in the alternative under s. 236, 
Criminal Procedure Code—No evidence other than 
accused's statements, toshow which statement was 
true—Magistrate on statements of accused himself, 
deciding that one of them was false—Accused, tf 
can be conmicted under s. 191. 

An accused who was a witness in a griminal case 
made two conflicting statements on oath, one of 
which was admittedly false. He was convicted 
under 3.19}, Fenal Uode. The Magistrate framed 
no charge in the alternative under s. 736, Orimi- 
mal Procedure Code. He came to the conclusion 
that one ofthe statements was false, onthe state- 
ments of the accused himself, who, in his opinion, 
wasa liar, Besides the statement of the accused 
himself there was no other evidence toeshuw as 
to which ofthe statements was true: ` 

Held, that in the ciicumstances of the case the 
accused could not be convicted, Cuaranpas Kanaya- 
Lat v. EMPEROR Sind 914 
mS, @24-A—Allegation heid not directed 
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against Government but persona responsible for 

accommodation of prisoners—Accused held could 

be convicted under s. 124-A but sentence of fine 
would be amply justified. 

The matter in question was headed ““ Condition 
of Political Prisoners in Midnapore Jail. Petition 
for interview with Mr. Subhas Bose.” The allegs- 
tion made therein was not against the Government 
at all, being against the jamadar and others who 
were in charge of the accommodition. A Press Com- 
munique was issued denying the suggestion or 
allegations made in this composition. This Press 
Communique was also immediately published in 
full: 


Held, that insinuations of this character publish- 
ed as they were, in the form of news item could not 
fairly be construed as calculated to excite disa fec- 
tion towards the Government established by law. 
If the language used could bear any such construc- 
tion, in view of the immediate publication of the 
Government Communique asentence of fine would 
be sufficient punishment for any offence which might 
have been committed. Satygnpra Nata MAZUMDAR v. 
EMPEROR Cal. 115 
—Ss. 124-A, 153-A—Speaker telling labourers 

that those in sympathy with them are unjustly 

prevented from telling them their rights; that 

Government and laws framed by gt are partial to 

interest of employers and that Burmese people are 

dominated by foreign Government —Speech held 

came unders, 124-A. 

Explanations 2 and 3təs. 121-4, Penal Code, have 
no application whatever unless the criticizms are 
Concerning the measures of Government or the 

administrative or other action of Government and 
that, too, without exciting or attempting to excite 
hatred, contempt or disaffection, The object of the 
Explanations isto protect bona fide criticizm of 
public measures and institutions with a view to 
their improvement, and to theremedying of 
grievances and abuses, andto distinguish this from 
attempts, whether open or disguised, to make the 
people hate their rulers. To tell a crowd of people, 
such as the labourers that those who are in 
sympathy with them are unjustly prevented from 
telling them their rights and are punished for 
doing so; that Government andthe laws that are 
framed are partial to the interests of the employers 
and detrimental to those of the labourers, who are 
therefore, unable to get redress; that the Burmese 
people are being dominated over, meaning that the 
Burmese people are under the dominitionof a 
foreign rule, cannot but produce such a feeling of 
discontent in the minds of the labourers with their 

*lot as would give rise to feelings of disaffection 
towards the authority that has brought about their 
sad Job and the sad lot in which the Burmese people 
are placed. The domination ‘that is referred to 
cannot be understood by the listeners to mean 
any other domination than that of the foreign 
Government. Therefore there is sufficient material 
in the passages referred to, to constitute an attempt 
on the part of the speaker to create disaffection 
towards the Government. Takin Lay MAUNG v. 
Tas Kine Rang. 361 
—— s8. 149—Sereral persons armed with weapans 

gathering with common object of assaulting a 
person — Death being likely result of assault, ail 
persons are responsible and guilty by virtue of, 
s. 149. 

Where a, number of persôns armed with lethal 
weapons gather together with thè commion object of 
assaulting a person, it clearly indicates “that.thoin 
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sommon object was to cause grievous hurt with the 
Pewawveapons and that the death was the likely result of 
she beating they intended to administer. In such a 
ease death is likely consequence for which all the 
ersons areresponsible and as causing death in such 
circumstances is murder, all are guilty of, by virtue of 
. 149, Penal Code. RAHMAN Samar v. EMPEROR 
Lah, 900 
—88. 149, 302—Punishment —Accused saddled 
with vicarious liability under s. 149— Intention to 
cause death not clearly established — Accused 
should be sentenced to transportation forlife and 
not to death. 
Once it is established that the intention of a num- 
ber of persons is to make a joint assault, the culpabili- 
«ty of those who deliver the assault and thore who 
make the assault possible by beating off a rescue, is the 
«same. In a case of extended liability under s. 148, 
«and in a case where it is doubtful whether death was 
intended, it is not inappropriate to treat all alikeand 
sentence each of the accused to transportation for 
lite. If the evidence is such that it can be reason- 
ably found that all who joined an attack knew that 
death would be an almost certain result of the 
attack, for instance, when guns were openly carried 
perhaps death in the case of all would be the ap- 
propriate penalty, but where accused persons are 
saddled with vicafious liability under s. 149, and 
in addition intention to cause the actual result 
achieved cannot be clearly established, the convicts 
should be given the benefit of the lower penalty. 

Ragman Samal v. EMPEROR Lah, 900 
—8, 153-A—Joint stock company or its share- 

holders as distinct from employees, if “classes of 

His Majesty's subjects.” 

Bearing jnmind the ordinary meaning of the word 
“class” or “classes” it is impossible to designate a 
joint stock company as a “class of His Majesty's 
subjects” or to designate the share-holders of a 
company, as distinct from the employees or labourers 
ofthe company, and the latter, respectively, ag 
“classes of His Majesty's subjects.” Therefore, even if 
the speech be regarded as being calculated to create 
hatred or enmity againet the Burmah Oil Oompany 
or the Indo-Burma Petroleum Company or the 
share-holders of these companies, the making of the 
speech is not punishable under s. 143-A, Penal Code. 
Takin Lay Maune v. Tue Kina Rang. 361 
S. 182—Complaint of person to be prosecuted 

must be dealt with according to law, first. 

Where a person when called upon to show cause 
why he should not be prosecuted under s. 182, Penal 
Code challenges the Police report and reiterates 
the charges made before the Police it is clearly a 
complaint, and the Magietrate should deal with it 
under the provisions of s 203, Oriminal Procedure 
Code. The case under s. 162, Penal Code, cannot 
be proceeded with until that person's complaint has 
been dealt with in accordance with law. BHAGABAT 
Onanpra MANDAL y. EMPEROR Cal, 235 


8. 182— Narazi petition against Police 
report dismissed under s. 203, Criminal Procedure 
Gode (Act Wof 1898)—irial under 8. 182, can 
proceed, 

Where 8 narazt petition against the report of 
Police has been actually dismissed by the Magis- 
trate under s. 203, Oriminal Procedure Code, it is 
finished and done with, and there is nothing 
further to prevent the trial under s. 182, Penal Code 
Progeéding. KANGALI Morra v. PMPEBOR » Cal. 253 
——-— $., 201. Sge Penal Code, 1860, s. 302 464 
~—-—8, 295-A. Sz Penal Code, 1860, s. 298. 96 
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—58. 288, 295-A—Charge under a. 298-— 
Fact that accused intended to wound religous 
feelings to draw attention to some matter in need 
of reform, whether defence to such charge— 
Whether defence to charge under s. 295-A—Fact 

‘that accused wrote pamphlet in reply to one 
written, by member of other religion, whether 
defence. 

It is no defence to proceedings under s, 298, 
Penal Code, that religious feelings were deliberately 
shocked or wounded by the defendant in order to 
draw attention to some matter in need of reform, 
Under s. 295-A, however, the prosecution must prove, 
more than under s. 298; they must show insult for 
the sake of insulting and with an intention which 
springs from malice and malice alone. Toa charge 
under this section, therefore, it would be a defenca 
to say: “I had no malicious intention towards a 
class, but I did intend to wound or shock the 
feelings of an individual so that attention might, 
however rudely, be called to the reform which I had 
in view.” What is punishable under s. 295-A is 
not so much the matter of the discourse, written or 
spoken, as the manner of it. The Court must 
therefore look with great care at the words used. 
If the words used caused persons to feel insulted 
but were only such as might possibly wound and 
in fact did so, then there would be no offence under 
the section; if the words used were bound to be 
regarded by any reasonable man as grossly offen- 
sive and provocative, and were maliciously intended 
to be regarded ss such, then an offence would have 
been committed, It is no defence to a charge 
under s. 295-A, for anyone merely to say that he 
was writing a pamphletin reply to one written by 
an adherent of another religion who has attacked 
his own religion. If he chooses to write such a 
pamphlet, he must take care of the language which 
he employs. Tas Kina v. Naa Sawe Her Rang. 96 
———ss. 299, 300. Ser Penal Code, 1860, a. 34 

; 345 

——— 8.300 — Injury sufficient to cause death 
does not cease to be sọ merely because person 
inflicting it does not know that stis suficient, 
Whether an injury is or is not sufficient in the 

ordinary course of nature to cause death, is a ques- 

tion of fact and it does not cease to be suffisient 
merely because the person who inflicts the injury does 

not know that it is sufficient, RARMAN Samar v. 

EMPEROR Lah, 900 

ss. 300, cls. (1), (3), 300, 149, 302— 
S. 300, cls. (1) and (3) scope and applicabditity— 
Nine accused armed with weapons attacking and 
inflicting numerous wounds on deceased—Injury to 
vital parts avoided— Deceased dying shortiy 
afterwards—Accused held guilty under ct. (3), 8. 300 
af not under cl. (1). ' 
Ulause (1) of s. 300, Penal Code, contemplates the 

intention to ecause death. Intention is always a 

question of fact and, when proved, is an almost 

necessary inference from established facts. As a 

basic rule, one may say that when the doer of an act 

knows that his act will result in death, he should be 
deemed to have intended to cause death. Every 
man is in law deemed to know and to intend the 
natura? and probable consequences of his act: 
Clause (1) would therefore apply only when either the 
culprit or®*culprits knew or must have known that 
death would be the result of his or their act. For 
oases that fall within c].13), it is not necessary that 
the culprits should have knowledge of death so long 
asthe intended injuries are sufficient to cause death, 
The question of the sufficioncy of these ifjuries is q. 
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idence and presumably a medical witness 
eget hte position to give evidence on the point. 
The correct principle is that case falls within 
el. (3) when the degree of probability -of death is 
very great acd certainly so where death is the ing 
evitable result of the jntended injuries, whether the 
-culprits intended death or not or even did not know 
that death would result. Each case has to be judged 
in the light ofthe degree of the Probability of death 
and not in the light of the intelligence or knowledge 
of the culprit, because to do so would place an almost 
intolerable and unjustifiable burden on the prosecu- 
tion. . 

i ed armed with dangs and hatchets who 
Gg aks wait for the deceased knocked down 
the deveased as he passed the way and attacked him 
while lying prostrate, and began to shower blows but 
they assiduously avoided hitting him on the head or 
jn the region of the chest, As many as 34 wounds, 
one of which was a multiple contusion, were inflicted, 
The bones of both legs and arms were broken at 
several places. The victim died shortly afterwards. 
The doctor's evidence showed that there were only 
10 per cent. chancesof saving the life of the deceased 
had he been brought to See ae within half an 

receipt o e injuries : TE 

Wa a aing who deliberately joined a 
concerted beating of this character would be covered 
by cl (1) of s. 300. Even assuming that cl. (1) did 
not cover the case cl. 3 did. Even if it beheld that 
none of the accused intended death, or knew tha 
death would follow thebeating, they did intend a 
beating the almost inevitable result of which was 
death. All the accused who took part in the beating 
were therefore guilty of murder and the mere fact 
that they avoided injuring the vital parts of the 
victim's body did not eave them from conviction or 
murder. RAHMAN SAMAIL t. EMPEROR Lah 90 

- s. 302. See Penal Code, 1860, s. 149 900 


aan 5, 302—Accused found concealing in reeds 
when arrested—Recovery of blood-stained shiri and 
sua from him—No evidence as to extent of (ooe 
stains on shirt—No evidence that sua was used oy 
him—Such evidence is not sufficient to warrant 
ee ero the only evidence against an accused charged 
with murder is the evidence of the recovery of h 
blood-stained shirt and the blood-stained sua aD the 
fact that he concealed himself in the, reeds at the 
time of his arrest, such evidence is inconclusive. 
Where there is nothing on the record _ 88 to the extent 
of the blood-stains on the shirt it is impossible to 
judge whether they were caused in committing a 
murder or were obtained by the accused in the coarse 
of his ordinary pursuits. The mere zenavery of a 
blood-stained sua is not sufficient to fix the gui tupon 
the accused. The mere fact that he produced it 
does not necessarily mean that it was he who used if, 
His hiding to avoid arrest 1s by itself a circum- 
stance which creates no more than a suspicion agotan 
him Thenccused cannot therefore be convicted o 


i V a V, EMPEROR 
murder upon such evidence. Bora SINGA n E 


201—Accused tried for enurder 

a whit s. 201 in alternative—First 
Information Report by one accused whigh incrimt- 
nates him and which is in nature of confes- 
sion—Admissibility 4 to, accused either 

e 2 or s. 201. 

l arene offences under s. 302 or s. 201 a fret- 
įnforwatioð by the accused which clearly deeply 
jncriminates im in the crime though intended to 
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exculpate and being in 8 nature of a confessional 
statement made to the Police, is inadmisai- 
ble in evidence at the trial either to convict 
him of murder or of the lesser offence under 
s 201, Penal Code. Moreover, while accused 
persons can undoubtedly in certain cases be tried 
for murder and convicted of causing evidence to” 
disappear, there is evidence usually other than 
the mere statements of the accused to show that 
they do cause evidence to disappear, though in a 
trial for an offence under s. 201, Penal Code, 
the first information can be made the basis of 
a conviction, but in such a case, the accused is 
not tried for marder and his first information is 
not a confession, SxEwakram IssaRpas y. EMPEROR 
Sind 464: 
ss. 302, 201—Statements by accused to’ 

Police, relied on by prosecution to convict them’ 

under s. 201, if can be used to prove case of 

murder-—-Duty of prosecution. 

If the prosecution wishes to rely on the atate- 
ments made by the accused to the Police to con- 
vict them of an offence under s 201, 
Fenal Code, then they can only do so by showing’ 
by other evidence the falsity of these statements,’ 
These statements themselves can certainly not be 
used as substantive evidence in proof of the truth 
of the prosecution case of murder and conspiracy 
to murder, in whole or in part. They cannot be 
relied on as both true and false. SnEWwAKRAM 


Issarpas V. EMPEROR Sind 464 
s. 325. Ser Penal Code, 1860, s. 34 345 
s. 334—Crying of counter-slogans held 


likely to cause provocation, though not grave and 

sudden. 

The crying of a counter-slogan, that is to say in 
praise of the leader of one’s own party and not in 
dispraise of the leader of the other party, in reply to- 
the slogans cried by that party is likely to cause 
provocation to its members though not grave and 
sudden. ASHRAF ISRARUDDIN v. Emperor Pesh. 643 

S. 338—Failure by motorist to sound horn, 
whether necessarily negligence —~Sounding of horn, 
whether negatives rashness or negligence—Each 
case to be decided on its own facts—Presumption 
that accident was caused by carelessness, if can be 

-drawn from mere fact that motorist strikes person 
‘walking on road, an 

Failure to sound the horn by a person driving 
a motor vehicle is ‘not necessarily negligence and to 
sound a horn does not necessarily negative rashness or 
negligence in driving. Each case must be decided on 
its own facts. From the mere fact thata motorist 
strikes a person walking on the road, the presumption 
cannot be drawn that the accident was caused by the 
motorist’s carelessness. Such a presumption is ill- 
founded asa great many such occurrences are due to 
accidents. Ifthe car was being driven at an exces- 
sive speed, that in itself would be evidence to show 
that there was negligence, But where the car- was 
being driven at about 20-25 miles an hour, sucha 
speed cannot be said to argue ipso facto that there 
was negligence. NGA Oan Sarwe v. Tye Kine 

Rang. 509 

~~ S. 341—Persons assisting Police must got 
interfere with rights of other people—Held, that 
in the circumstances persons assisting Police in 
finding out a kidnapped girl were not guilty 

under s, 341, 

_ Persons „assisting the Police must be careful, not. 

to interfere with the rights of other pedple. Where, 

however, Police are searching for a girl who is, 

alleged to have been kidnapped and -the persong 
sÀ 
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sisting the Police come across a covered bullock 
rt and stop the cart and accuse the owner of it, 

having kidnapped the girl and upon his denial . 
sist upon sending for the Police and when the - 
lice arrive the girl is not found in the cartona - 
ich being made, it cannot be said that such 
argons intended any harm to the owner of the 
rh; their action, isa bona fide attempt to prevent 

What they genuinely believed to be the taking away 
athe girl whom the Police were looking for. 
hey are not, therefore, guilty of.an offence under 

.341, Penal Code. LALBRJARI SINGH 0, EMPBROR 

X S Pat. 979 

8. 346. Seg Penal Code, 1860, s 366 322 
ss. 361, 366—Unconscious person, whether 
can be said to be of unsound mind within meaning 

of..3. 36 
It m 
aclude persons who have been made unconscious; 
ut an unconscious person cannot be said to be 

m unsound mind within meaning of a, 361. 

Where an accused is charged under s. 368, Penal 
Jode, for having kidnapped a girl of twenty years 
f agé, while she wag unconscious as a result of 

«oisoning, the girl cannot be regarded:as being of 
msound mind so as to bring the offence undef 
. 366. Din MogamMap v. EMPEROR Lak, 919 


s. 363—Girl going to institution with 
guardian's consent— Subsequent change of guardian's 
mind—Detention of girl; whether amounts to 
kidnapping. mn 











Where a girl originally goes to an institution with . 


he consent of her mother who is her guardian but 
‘he mother subsequently changes her mind, the’ deten- 
ion of the girl by the institution does not constitute 
È offence of kidnapping. Om RADHE v. EMPEROR 
` Sind 710 

—-—— $. 366. Sre Penal Code, 1860, 5,361 919 
— $. 366-A—T'rial under—fact that girl - is 





handsome, if shows that accused intended to make - 


her inmate of brothel—Held there was misdirection 

to jury on this point. 

Ina trial under s. 366-A, Penal Oode, the fact that 
«a girl is handsome is no evidence at all to show that: 
“the persons with whom she goes away had any in- 
«tention that she should become an inmate of a 
brothel, < 

Where the Judge in dealing with the evidence 
regarding the intention under s. 366-A told the jury 
to look at the surrounding circumstances and he then 
pointed out that the girl was handsome: 

Held, that it amounted to a serious misdirec- 
tion, Hxgarr Das v. PMPEROR Cal. 447 


—— 88, 366, 346—Accused charged with bax, 
kidnapping and adduction—Held, on £ inab ' 
occurrence though single transactasn, 7 


separate 
charges should nave been freed jor separate - 
offences. = 


A married girl whom the jury found fo be under” 
16 years of age, was‘due to return to her husband's . 


house after a visit'to her fatherin a village. On the 
her to come inyide on the pretext that his wife wanted 
her. When she went in, ne boltea the duor and 
demanded that sheshould remaix with him. in the 
night he ravisned her. Later on, he took her oùt 
and was joined, by the ohter three appellants. ‘They 
took her away, and according to her story, her 
ornaments Were taken off Aliwere jomily charged 
“both. widlrkidnapping and abduction : . ` 

Held, that, the whole mncidentcould not be regarded 
as constituting & singls o 
182—-G. .—XI, _ 
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- said that the whole occurrence was one single trans 


saction, even in that case separate charges should 
have been framed for the separate ‘offences which 
went to- make up that transaction. NANDA Gaosu V.’ 
ERPEROR ; © Cal: 322 
—s-— 8. '368—Conviction under, essentials for, 
stated. : Reyer. 
A conviétion under ss, 368, Penal Code, can only 
be maintained if theaccased could be charged with 
the knowledge of the fact that an offence under s: 366, 
Penal Code, had been committed in ‘respect of the girl 
abducted Sonan SINGH v. EMPEROR Lah. 520 
s. 406. Sre Penal Oode, 1860, s. 84° 228 
s. 425— Mens rea: ts essential — Person” 
honestly believing projection of adjoining house: 
-to be -a trespass, removing it~Held, no offence ~ 
of miscntef. : wy 
What is compendiously 





` referred to as mens rea ` 


‘ is one. of the essential ingredients ‘of ‘the offence of “ 


mischief and ifthe accused honestly believed in good ‘ 


. faith that he had the right to do what he did even if ' 


he did not in law have that right, he cannot be said ~ 
to have had the necessary intention or knowledge.” 
that he was likely to cause wrongful loss or damage, 
Ia fact, inthe absence of any intention or knowledge’ 
of this kind a conviction for mischief cannot be 
had. ` d T 
Where a -person removes by reasonable means’ 9 
projection erected by the owner of an adjoining house, 
honestly believing that the projection is a trespass, 
the person must be deemed to have acted bona fide in 
the exercise of what he believed to be his rights: 
and cannot, therefore, be guilty of an offence of mis- 
_hief. JAMBULINGAM PILLAI v. PoNNUsWAMI PILLAI 


- 


A - Med..327 - 
———~ 8. 452.. Suz Criminal Procedure Code, 1898, - 
gp.106. ...- =. se k © - 850 
Pleadings. Ssa Practice 454- 


Amendment—Party cannot place inconsistent 
case—Party wishing to change spectfic legal relation 
—Amendment, if can be - atlowed—Amendment - 
taking away right accrued to defendant by lapseof - 
time, cannot be allowed. i er 
itis true that the powers‘of atrial Oourt in matters 


relating to the amendment of pleadings are very 


_eXtensive and have to be liberally exercised but ıt - 
“must not be overlooked that a party is not competent 
to place an alternative case which is not consistent 
_ with the case, set up. originally by him and that too 
at avery latestage. Norcanit be permitted when 
a party wishes to change the specific legal relation 
which hə had alleged in his plaint or written state- - 
ment with which hecame into Uourt. | Í 
The power to allow amendment in the plaints should 
snot, as a rule, be exercised where its effect is to take 
away from a defendant a legal right which -has. 


ta‘ 


4 


_ accrued to him by. lapse of time, DORAISWAMI : 


IYENGAR y. RADHAKRIS 4NA UAETTY Mad. 19.. 
——— Amendmens .0f. piaint—Defendant. saking ~ 
objection to suit in the extsting form—Plumtiff 
persisting and risking point to be decided ajasnst 
him—Amendment. should not be allowed in second : 
“appeal, 


in a su 


way she passed the house of the accused. Heasked | 


itfora declaration the plaintif was fully 

i date of the filing of the writbea..- 

statement that the defendant was contending that 

the suit Was not maintainable on the ground that.. 
8 had not esked for possession. He was not only.. 

“awase bhat a legal objection had been taken, but . 

“he was prépared- to go on with the suit and the - 


appeal and {ò take the risk of this point being 
decided against.him: PE , | 
Held, that the plaintiff could not reasonably. ask < 
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to, be allowed atthe stage of second appeal to-amend 
big plaint; and it would be unfsirto the defendant 
to be foiced to submit to a re-trial because: of the 
plaintiff's obstinacy, SUNDARESA IYER v, SARVAJANA 
BOWKIABHI ViRDHI NIDHI, LTD., U0IMBATOBE 

h hoo “Mad, 444 
Practice—Amendment—Suit by mortgagee to enjorce 

„his half share ın mortgage—Co-mortgagees made 

defendants but subsequently transposed as co- 

-platntiyfs—Appitcation by them for amendment 

‘of ‘plasnt so as to incidde. other half share— 

Amendment, if should be allowed. 

A mortgagee aued to enforcehisshare in a mortgage, 
theshare being a moiety. In addition tothe mortgagor 
he Taue,as defendants his co-mortgagees. The co- 
mortgagees applied to the Court for an order trans- 
posing them as co-plaintifis and this application 
was granted. ‘he order was followed by an appli- 
cation by them, in which they asked to be allowed 
to,,amend the plaint by including in it a prayer for 
their half share of , the mortgage. The original 
plaintiff had paid the-court-fes on tne full amount due 
by the mortgagors : j 

Held, that the amendment should be. allowed. 
dvkuppy Kannayrav, Yanpamyal LAKSEHIDEVI 

NG miy ; Mad, 417 
z - Appeal — Failure of party to appeai — 
Deewion holas good for whas stis worth—Larty 

not appealing, whether debarred from having 

recourse to mher modes of resief avasiable to it. 

When there is an - appeal against a decision, the 

tect of not appealing is that the decision holds 
good for, what it is worth; so far as concerns 
any other modes of reljef available; the person 
not appealing ia inno worse position than if he 
bad -appealed . and failed, INTIZAMIA UOMMITTER, 
GURDWARA DARBAR NAHIB, AMRITEAR V. UBNTRAL Bank 








orlNDIA, LTD, AMEITSAR . < “Lah. 785 
——— Cause of action—W hen arises, - 
The right to sue. accrues oġly when. cause of 


action arises, „For a cause oLiactigù to arise, it 
must be clear that the averments in a plaint if 
held correct should lead to a successful issue. 
HARINDER Sines, FARIDKOTE STATE V. ANANT KAM 

s t Lah. 342 
of Court 





vr Documents-—Discovsry af—Dut 

—Evidence Act (I of 1872), > A 
_ The documents must be produced subject to all 
just objections as to their aamissibility in evidence 
in:the.case, The Judge muet see that euch documents 
@s..are used in. evidence are such as are ‘strictly 
relevant. and admissible according to law having 
Tegərdto the iesue which is raised between the 
parties. Discovery of this kind should not be maae 


other than tor the bona fide purpose of determin- to 


ing the issue which is to be tried: between the 
partjes, : : AGENT, ASSAM BENGAL RAILWAY Uo., LTD. V, 
DUKENDRA On ANDRA CHAKRAVARTY Val. 870 

Esnatngs of fact opposed to evidence on 

T Gating WANG lai ch Gal 

: g which is not only unsupported by but 
directly :opposed to the evidence rt the record, 
osgnot- be accepted as sound, NARAIN v, KAMA 

‘ ; f AA ` Nag. 573 
New plea in revision cannot be taken. 

A new case based on facts cannot be raid for 
the trst. time in revision ıf it is neither raised nor 
argued before the lower Court. TABAOHAND KHIMANDAS 
9, AARUL Razak Doan ding 226 

— Pleacings—New defence cutting at roos of 
proceedings and which does not arise jrom 

pleadings — Pleadings should be amended. 
Though. Sejudgment will not be set -aside 
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Practice—conold;- 


merely because certain ibsuês have not been raised 
if those issues have, been argued and considered, 
yet it isto be. presumed that those issues arise 
from the pleddingsand where a new defence is 
raised which cuts at the root of the proceedings 
and such a detence does not arise from the plead- 
ings, the pleadinge will be amended and proceed- 
ings conducted In a fair and proper manner, 
An order passed in such 8 cage, without the 
amendment of pleadings cannot be allowed to 
stand. G,.ULAM SHAH v. KuaNCHAND GOPALDAS 
; ; Sind 154 
Relief—Plaintiff out of possession—He can 
succeed on strength of his own titie and not on 
weakness of defendant. 

Where the plaintiff iy out of possession at the 
date of the suit and had been sv, for many years 
previously, he can succeed in a suit against persons 
1m possession only on the strength of his own 
title and not on the .weakness of his opponent's, 
Kartar Sines Beni y Dayan Das PCO753 


Pre-emptlon—Decree jor pre-emption direction 
plaints to aepusit purcha:e money lees costs within 
certain time, on failure, suit to stand dismissed— 
Plarntiff, heid coulu ‘appeal. sa 
dn a pre-emption suit, the decree directed the 

pluintifi to depusit purchase money less ‘costs with- 

1n a certain period. dt was also ‘provided that m 

default the suit would stand dismissed : : 
Heia, hat the :plaintifi could appeal against-the 

decree, LAXMAN HAMOnANDRA DALAL v. WAsUDEO 

VITHAL UHIMOTH . FY Nag. 962 


Presidency Small Gause Courts Act (XV of 
1882), 8. 38—Lowers of Hull Bench unuer 6. 3o-— 
Nature of— Whether has power to order amendment, 
of plaint—Lf} can order re-triai after proposed 
amendment has been permitted by treat Court. - 
A Full Bench Uourt uf small Ususes, woen called 

upon to exercise its powers, under B. dg, Presidency, - 

Small Cause Courts Act, is uuta Uourt of appeal and- 

Cannot therefore arrogute to itself the powers of an 

Appellate Uourt, ln other words its juriadiction 185 

merely revisioual ın nature and itcan only interfere 

and exercise the powers mentioned in s. od, wnen ib 
finds some question of law or of’ usage having the 
force of law to have been wrongly decided, or when 
it holds that the verdict of the trial Judge was not 
based on any legal evidence, or possibly when it finds 
that no réasonable person could have arrived at the 
conclusion to which he had arrived. in no other 
circumstances is 1b posaable for the Full bench Uours- 
to mterfere with a tinding of fact for the simple” 
reason that it is otherwise deviared to be tinal and 

nclusive, ays > i g 

A re-trial cannot: be ordered, unless the trial has 

been vitaated: by some legai defect in omitting to 

observe some ru: of proceaure or on account of sume 
metske mm appreciatmy or applying the correct rule 
ot substantive law or the discovery of sume impor- 
tant matter or evidence woich may necessitate & 
further re-hesring or- re-considezation. ‘Loe ‘Full 

Bench Uourt has no powers to order an amendment 

of the piant turthesunple reason that they have not 

been conterzed on 1b Dy tne Act, ib vannot be reason- 

ably contended that although it mfy uot have the , 

power to vruder an amendment, 1t woud have jurisdice 

tion to order a xe-trial atier she proposed amendment 
has v.en permitted by the trying Judge. Assuming, ` 
however, that in a suitabie case it hus the power to 
order a re-tfiai tor this purpose, itis essemtial for fhe 

Eull Hench Court to cousiuer whether the proposed 

amendment could be legally ordered to be made, 
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Presidency Smalt Cause Courts Act—conold. 
M. Doratswamt Ivenear v. G. RADHAKRISHNA OnBTTY 


Mad, 19 
Presidency Towns Insolvency Act (tI! of1909), 
8, 17—Notice of application for leave granted to 
official Assignee only—Leave granted, if can be 
construed as to authorize suit against insolvent 
—Distinction between suit relating to property of 
` insolvent and suit against person of insolvent— 
Leare. i 
Where notice of application for leave is granted 
only to the Official Assignee and.the insolvent is 
not either made a party thereto or served with 
notice thereof, it cannot be ‘said that he has no 
interest to safeguard or that the appearance of the 
Official Assignee is eufficient to enable the Court to 
deal with the considerations applicable .to the 
insolvent personally as well as with the application 
as against the Official Assignee. The leave granted 
against the Official Assignee cannot, therefore, be 
8o construed as to authorize a suit against the 
insolvent, 
- Itis not intended that except with the leave 
of the Oourt the insolvent should be sued in a 
Oourt of law in respect of a claim provable in 
insolvency, The latter portion of s. 17, Presidency 
Towns Insolvency Act, relating to “suits and pro- 
ceedings", is quite general; and having regard to 
the _Principle underlying that section, there is no 
justification for frawing a distinction between suits 
relating’ to-.the property of the insolvent and suits 
against the. person of the insolvent provided of 
course the suit or proceedings relate to any claim 


provable in insolvency. EN. A.S, NARAYANA. IYER. 
Mad, 945 - 


v. Moortar KENDAN 
Presumption. 464 


Bse Wil 190 


Principal and agent—By authorised borrowing by 
agent, money of thira person applied for benefit of 
: - princtpal— Liability of principal is joint and 
. e Several, 
1: Where by any wrongful or unauthorized act of an 
agent the money or property ofa third person comes 
to the hands, of the principal or is applied for his 
benefit, the principal is liable jointly and severally 
with the agent’ to restorethe amount or the value of 
such money or property. If the agent had already 
misappropriated the principal's moneys and thus 
created a necessity for the borrowing, the lender 
cannot suffer for the dishonesty of the agent and 
the borrowing would have been at a time when there 
were in fact no funds of the principal available, If, 
on the other. hand, the agent borrowed even when the 
principal's moneys were available, the borrowed 
money, if paid into the principal's account or applied 


is Evidence Act, 1872, s. 114 


for his benefit will clearly be money, which the 9 


principal was not entitled.to retain, and the fact or 
possibility ofa subsequent misappropriation by the 
agent cannot affect the lender's remedies, 

The equitable rule regarding the creditor's right 
against the principal „is recognized and followed in 
this country. There is no justification for the con- 
tention that equitable claims are excluded by the 
Contract Act. If necessary, the creditor's claim in a 
case of this kind may be rested on s. 64 ors. 70 
Contract Act. Pasoopan Goonancaanp $. M. J. V 


Mg.car . Mad, 929 


„Relationship—Suit for accounts — Firm X 
ordering certain machinery from firm Y according 
‘to ite specifications — Some machinery supplied 
with prices fixed but" rest subject to fluctuations 
of Prices-and firm G's commission ` on actual 
- prices—Company X selling all machinery to 
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\exrifi 
Principai and agent—concld. 


company Gewith all rights under contract with 

firm Y—Firm Y informed accordingly—Subsequent 

changes in constitution of firm Y—Firm Y held 
agents of company G and liable to render account 

—Change in firm Y held did not affect ita liability 
. rhe firm is an entity and if in the absence of any 
notice to those with whom it head dealings, the 
various “ partners and proprietors assume the 
liabilities as well asthe rights of the current firm, 
the existing proprietor of the firm must be regarded 
as the agent of those with whom the firm had 
dealings in the same wiy as his predecessors. 

A firm X ordered certain machinery from firm Y 
according to specificatione and estimates ` submitted 
by firm Y. Thefirm Y, according to the invoices, 
was tosupply certain machinery from their’ own 
stock withthe prices fixed but the prices of the 
rest -of the machinery were made subject to 
fluctuations in them and the firm Y wasto charge 
five per cent as their commission upon actual 
prices Firm Y acted asagents of fitm X for 
certain purpose such as for insuring, shipping and 
clearing goods. During the transaction the frm Z 
sold all the machinery to company G and informed 
the firm Y to credit all the advances made by 
firm Xto the name of the company G who also 
confirmed this by a letter and asked the firm Y to 
correspond and to draw upon them in future. There 
were also changes in the firm Y. S who was the sole 
proprietor of the firm when the order was placed, 
took some other people into partnership but these 
partners gradually retired. S also subsequently 
retired’ and W become the sole proprietor. Ooms 
pany G instituted a suit against the firm Y for 
rendering accounts on the ground that tha ' firm 
Y as their agents had charged far in excess of the 
actual price paid ts the suppliers. Firm Y pleaded 
that it was acting as principal and not as an agent 
and even if itacted as anagent, the existing sole 
proprietor W was not liable to render accounts and 
at any rate the firm Y wasnot an agent of company 
Gas the relationship of principal and agent existed 
between the firm X and Sthe then proprietor: 

Held, thatthe firm Y acted ` as an agent with 
regard tothe machinery, the prices of which were 
made subject to the fluctuations sand: acted as 
principal with respect tothe machinery, the prices 
of which were fixed: ih 

Held, also that the change in the firm Y did fot 
affect this relationship inthe absence of notice to 
those dealing with it asthe firm is an entity. The 
existing proprietor was therefore liable to render 
accounts; z 

Held, further that the firm Y was also. an agent 
of the company G as the firm X had not only 
transferred the machinery purchased from the firm 
Y to oompany G but algo the entire rights under the 
contract. The firm Y was, therefore, liable ta render 
accounta tofirm G forthe items for which ` they 
acted as agents. Gornxa Oorron SPINNING & WEAvING 
Mitts Lrp, Deus v. Messes. Duncan STRATTON & Oo. 

Lah.438 

Privy Council—Ooncurrent finding of facts—In- 
terference — Duty of appellant — Lower Court 
having advantage of seeing witness in witness-bez 

—Inéerference. 1 

In face of concurrent findings of fact in the Oourta 
below, it ig incumbent upon the appellant to satisfy 
their Lordships of the Privy Council without 
any shadow of doubt that auch findings were errone- 
ous. 

Where the lower Court had the great advantage 
of hearing the evidence of witnesses.at. figst hand and 

eg e 


_. Posno; Limtrep : 


i 


, defendant admits his liability on it, 


:-Provinclal ‘Insolvency Act .(V of 


~ MARIKAR v, ARULAPPA PILLAI 


dxxxiv 


Privy Councli—concld. 


” of observing their demeanour in fhe witness-box, 


it would be “quite impossible for their ! ordships to 
differ from the conclusions at which he arrived, even 

- if they felt inclined so to do on an examination of 
the printed evidence before them. EsrAnIM LEBHE 
P C416 





Finding of facts—Interference. 
- The Privy Oouncil would not interfere with the 
“finding of fact.of the Court below unless that finding 
is ormay havé been influenced by evidence which 
ought not to have been admitted. Rronarp GILLIE v. 
ah PC 27 
-— Practice — Reception _ of evidence — No 
objection taken—Objection, if can prevail for first 
time before Privy Council. 

Too much stress cannot be laid upon the fact 
that two chiefs unaided by legal assistance took no 
objection in the trial Court tothe taking of certain 
“evidence, but where no objection to its reception 





' appears to have been taken even in the Court of 


„Appeal where. the parties were professionally repre- 


| sented, an objection as to the admissibility of such 


evidence cannot prevail when taken for the first time 
before the Privy Council. Nana AKPANDJA v, FraGa 
EaBLOMESSE PC 56 


Promissory note, Suz Negotiable Instruments . 
966 


Act, 1881, s. 9 

~ Pro-note inadmissible for want of cancella- 

tion of stamps—Defendant admitting liability— 
- Decree, if can be passed, 

No decree can be passed on the basis of a 
.pro-note .which ie inadmissible in evidence for want 
of cancellation of the - stamps even when the 
Fram Ser 
OBAND SERO PARSBAD 0. T AJJIA Ram Lah, 330 
- Suit on—Surviving co-parcener of holder of 
note, if can sue upon tt. 

Suit upon a pro-note by a person who is not a 








. -holder or endorsee of the pro-note but claims asa 


mere surviving co-parcener of the holder of the note, 
is not maintainable. Sumarmat SAEVOMAL Vv. SUMAR 
Hast Sind 895 


Construction of Act. 
The provisions of the Provincial Insolvency Act 
must be construed strictly, inasmuch as the status 
of the subject is sought to be affected thereby. 
MURADAN SARDAR v. SEORETARY or STATE Cal. 701 
S.4—No specific allegation that sale was 
benami on behalf of insolvent—Court, if can set 
aside such sale on being challenged by Official 
Receiver. 


` Section 4, confers the widest powers on an Insol- 





` venoy Court and there can be no justification fof 


$ 


-holding that it cannot set aside a eale which is- 
: challenged by the Officiel -Receiver unless 


it is 


' specifically alleged that the sale was benami on behalf 


of the insolvent. LILAwWATI v. B. MoriRam All, 947 
mm. S. 4 (3)— Attachment of insolvent's pro- 
-Perty in execution of money: decree—Claim of 
: : purchaser from insolvent to attached property 


"~ dismissed for default — Subsequent proceedings. 
under s. 4— Question of title, whether must’ 
be decided, 


A purchaser preferred a claim to the preperty on 


- the basis of his purchase from the insolvent after 


the property was attached in execution of a money 


~ decree, That claim was not investigated but was 


7 


dismissed for default: 
Held, that the order dismissing the claim for 


_ default was neither “final nor conclusive, It was- 
: Rot only expedient but necessary. -that the ‘question ` 


“INDIAN OASES 


1920)—.- 
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of title to the property in question should be decide 
inthe subsequent suit under-s. 4, Provincial I 
solvency Act. GoBARDFAN Cuanpra Ray NASKAR 
Kanat Lat BANDURI Cal. 45 
— $8. 4, 53, 54—Powers under s. 4, 
limited by ss. 53 and 54—Tranafer not fallir 
under ss 53 and 54—Official Receiver, if co» 
challenge it—Whether con move Insolvency Cou 
to have title of insolvent declared. 
. An Official Receiver can ‘challenge a sale « 
transfer even if it does, not ‘fall within the pu 
view either of s. 53 or g. 54, Provincial Insolvent 
Act. If the Official Receiver claims that tie 





. property which is the subject of a sale or transfe 


is still the property of the insolvent in the eye «< 
the law in spite of those transactions; there 
nothing to prevent him from moving the Insolvenc 
Oourt under s. 4, of the Act, to have the rights of th 
insolvent declured in the property which is the su 
ject of sale or transfer and the Insolvency Court hr 
the same power in dealing with that question e 
any other Civil Court has. The powers of the Insc 
vency Court under s. 4, are not limited by as. br 
and 54 of the Act. The Insolvency Court has.tk 
widest powers conferred upon it by s. 4, to de» 
with any question of title or priority or of an» 
nature whatsoever which might arise for considere» 
tion in the case. The provisions contained 3 
ss 53 and 54 on the one hand and thosein s, 
on tke other are not mutually exclusive Question» 
arising under ss. £3 and 54 of the Act might as wel! 
fall within the ambit of s 4. LILAWATI v, B. Mor 
Rau All. 94 
——— 8, 6—Competency—Service of notice by Ir 

solvency Court informing creditor of date o 

hearing of petition, whether amounts to notice o» 

suspension of payment. 

Clause (9) of s. 6 lays down that the debto 
must give notice that he has suspended payment 
The mere service of notice by the Insolvency Court 
informing the creditor of the date on which th 
insolvency petition is to be heard canno 
amount to giving notice by the debtor to hi 
creditors that he has suspended payment. Murana 
SARDAR V. SEORETARBY OF STATE Cal. 70. 
8.9 (c)—Debter making oral gift om 

property to defeat or delay creditors—Act' 0, 

insolvency, whether occurs when possession is giver 

to donee or when report for mutation is made. 

Under Hiodu Law as well as the Customary Law 
a gift is not valid unless it is accompanied by» 
delivery of possession of the subject of the gift from 
the donor to the donge. 

Where, therefore, a creditor makes an oral gift oja 
all his property, in order to defeat or delay the 
creditors, an act of insolvency occurs on the day whens 
possession of the property is handed over to the donee 
and not when the dtbtor makes a report of the gift 
to the patwari, BINGHA v. OBIBANJI LAL- Lah, 4569 
ss. 9, 6—Three months referred tn s. 9, 
whether refers to presentation of petition or act 
of insolvency — Creditor’s adjudication petition 
three months after act of insolvency. : 
Clauses (a), (b) and (c) of s. 9, Provincial Insol- 








.vency Act lay down the three conditions on which. 


a petitioning creditor is entitled to foung -his 
petition. The period of three months mentioned 
in cl. (e) does not refer tothe presentation of the 
petition, but it refers to thé act of insolvency en 


: which the petition is to .be- grounded. Section 6 


of the Act lays down what are-the acts of feeolvency 

within: tbé meaning” of the Act. That section 

however must be read subject to cl. (c) of a. 9, In 
: aot 


. tion. Therefore the petitioning 
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- other words, -the acts of insolvency must occur 


within three months before the presentation of the 


petition. There is no period of limitation prescribed . 


in the Provincial Insolvency Act within which 
the petitioning creditor is to present his applica- 
ereditor is not” 


~ entitled to take advantage of it to file his petition 


for adjudication, after the expiry of three months 


. from the date when an act of insolvency is com- 


. Act, and s.°5 of that Act 
.. ~Givil Procedure Code, the Insolvency Court has power 
| to extend time under s. 43 (1) and the mere lapse of 


_ Insolvent 
: annulment of the order of adjudication. 


mitted. MURADAN Sagpar v. Secretary OF STATE 

< Cal. 701 
$8, 27. (2), 43 (0, 30, 41(1), 28 (2), 44 
(2), 34 (2)—Time to apply for discharge, if can 
be extended, 
Tn view of 8. 27 (2) of the Provincial Insolvency 
read with s. 148 of the 





time originally fixed by the Court without an ap- 
plication for discharge having been made by the 
cannot automatically bring about the 
BISHAM 


. ORAND JAGANNATH Sao LAKHURA y KISANLAL SHROSING 


- AGARWAL 


Nag. 214 


—8s. 28, 51, 52—Policy of Act— Con- 
struction of seciions—Principles to be kept in 
view. A Ga 

In construing ss, 28,°51 and 52, Provincial Insol- 





` yency Act, two principles have to be kept in view. 


(1) It ig the policy of the law of insolvency that 


. when adebtor commits an act of insolvency, there 
. must be an even distribution of his property 


among his creditors and no creditor of his should 
be entitled to receive more than a rateable pro- 


_ portion of the amount realised from the property 


` equally with other creditors, 


of the insolvent and available for distribution 


(2) It is the policy 


_ of the law not to frustrate the effort of a diligent 
` execution creditor and deprive him of the fruits of 
“his execution. MAMIDI ỌHINNA VENKATA BIVAYYA v. 


SURYANARAYANA Mad. 888 


` mm 88, 28, 51, 52— Sale of property is not 


1: 


prohibited till adjudication—Creditor, if entitled 
to benefit of sale—Bona fide auction-purchaser, 


. ‘position of. 


y the combined operations of ss. 28 and 51 it is 


- clear that a sale of the property until the date of 


‘ of the presentation 


the order of adjudication is not prohibited inspite 
and the admission of the 


_ insolvency petition, but the creditor is not given 
_ the benefit of the remedy had by him. But the 
, law protects the title of the auction-purchaser to 


the property sold in auction under s., 51 (3). 


` Jf therefore a purchaser can say that the purchase 


was made in good faith, inspite of the fact that 


| there has been an order of adjudication subsequent 


` exception enacted in s. 
© VENKATA SIvAYYA v. SURYANARAYANA 


to the sale, his title to the property will remain 
unaffected. Therefore the doctrine of relation back 
of the title of Offcial Receiver is subject to the 
51 (3). Mamrpr CHINNA 
Mad. 888 


— 8, 30—Failure of publication of order of 
adjudication in Gazette, whether vitiates validity 
of order. 





.® Neither the validity of the order of adjudication 
- nor of the proceedings subsequent to it, depend on the 


+ in. the 


publication. of thenotice of the order of adjudication 
“local official Gazette. The object of the 
pion is to provide conclusive: evidence in all 


~- legal proceedings of an order of adjuditation having 


- Ween duly made and its date. Want of notice is a . 


mere irregularity and cannot vitiate the proceedings, 


. 
s Se oe . 
. 
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- having no notice of 


` proceedings and was not represented in it. 
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BIsHAM ORAND JAGANNATH Sao LAKHURA v. KISANLAL 
SHEOSING AGARWAL Nag. 214 
S 34 (1)-- Maintenance decree in favour of 

wife passed in 1932—Husband declared insolvent in 

1933 — Petition for execution for arrears of 

maintenance in 1931, by arrest of insolvent— 

S. .3t(l held did not apply—Leave of Insolvency 

Court held essential. 

In 1932 a decree had been passed in favour of a wife 
awarding her mahar and maintenance. In 1933, her 
husband was adjudicated insolvent. In 1934, the 
wife filed a petition for execution for the arrears of 
maintenance which were then due and prayed for 
ozecation of her decree by arrest of her hus- 

and : 

Held, that s. 34 (1), Provincial Insolvency Act, did 
notapply. The partof the debt at least having been 
incurred before the adjudication; it was provable in 
insolvency and the decree-holder could not proceed to 
ezeoute the decree without the leave of the Insolvency 

ourt, 

(Distinction between orders for alimony and decrees 
for maintenance pointed out.) “ HANISHA BEEBI AMMAL 
v, MUNURDEEN SAHIB Mad. 225 
S. 34 (2)—Order of discharge-—Decree-halder 
not having notice of insolvency proceedings seeking 
execution of decree— Procedure stated. 

Where after the discharge order the decree-holder 
the insolvency proceedings 
applies for execution of his decree, he would have to 
seek recourse totha Insolvency Oourt for recovering 
his debt even if he had no notice of the insolvency 


BiswaM 
Ouanp JAGANNATH Sao DAKHURA v. KISANLAL SHROSING 


AGARWAL Nag. 214 

— 8. 41 (1)—Omission to give notice of 

application for discharge, when no creditor hag 
proved his debt, if an irregularity. 

The omission to giye notice of the application for 
discharge as required by s. 41(1)of the Provincial 
Insolvency Act is not an irregularity if none of the 
creditors had proved his debt. The notice is only 
required to be given to those creditors who proved 
their debts, BIsHAM CHAND Jagannatu Sao LAKHURA 
v. KISANLAL SuEOSING AGARWAL Nag. 214 
- $8. 28 (2) 44 {2)—Discharge order if 

terminates insolvency proceedings -~ Insolvent's 

property, if becomes available to creditors. 

Until the insolvency proceedings terminated by a 
formal order or the order of adjudication is annulled 
the property which is vested inthe Insolvency Cour’ 
under s. 28 (1) of the Provincial Insolvency Act can- 
not revertto the insolvent, Since the insolvency pro- 
ceedings do not terminate with the order of dis- 
charge of the insolvent, his creditor would be pre- 
cluded by s. 28 (2) from enforcing his remedy in any 
other Court orin any other manner, except in the 
Insolvency Couit and in the manner provided in the 
Insolvency® Act, Oonsequently after the discharge 
order the property of the insolvent cannot become 
available to his creditorsto be proceeded against in 
the ordinary Civil Oourt. BIsHAM OHAND JAGANNATH 
Sao LAKHURA v. KISANLAL SHEOSING AGARWAL 














a Nag, 214 
———— 88. 51, 52. See Provincial Insolvency Act, 
1920, s. 28 888 


S. 52—Scope of, 
Obtte?.—S. 52, Provincial Insolvency Act, is not 


tonfined to movable property. DHARAPURAM 
JANOPAKARA Nipst LTD. y. K., LAKSAMINARAYANA 
CHETTIAR ; Mad.999 FB 

ss. 52, 51—Delivery of property by executing 


e Court—Decree-holder with knowledge of insolvency 


Izxzvi 


provincial Insolvency Act—coneld. 
proceedings, if can proceed with sale and purchase 
. property himself — Sale price, if can be set-off 
against decree. E : 
The duty which is enjoined on the executing 

Court under s. 52 is to deliver the property to the 


Receiver if an application is made in that behalf. z 


But if no application is made, the executing Court 
is bound to proceed with the sale of the property. 
There is nothing in the section to indicate that the 
e executing Court is prohibited from doing what it 
is obliged to do and its power to sell the propérty 
remains unaltered and unaffected. - : 

-A deoree-holder is not precluded from proceeding 
“with the sale with the knowledge of the insol- 
- vency and purchase the property himself. The 

notice of insdlvency to the decree-holder cannot 
connote to him want of good faith. The only -dis- 
ability under which he lies is that he will not be 
entitled- to the benefit of the execution, that is, he 
cannot set off the amount of the decree debt 
against the purchase price but he is bound to pay 
the amount of the purchase money into Court just 
like any other stranger purchaser and share in the 
sale. proceeds rateably along with other creditors, 
MAMIDI OHINNA VENKATA SIVAYYA v. SURYANARAYANA 
Mad. 888 
8, 53. Srg Provincial Insolvency Act, Are 
47 


8. 4 

Public servant. 
Sex Oivil Procedure Code, 1908, s. 80 514 
Ses Criminal Procedure Code, 1898, s. 197 262 


Plinjab_ célonization of Government Lands 
‘Act: (V-of 1912), 8. 19—A and B agreeing that 
former should bid at Government auction for both 
and that land so purchased should be treated ‘as 
joint—A obtaining land and recorded as tenant— 

‘gauit to enforce title—Objection under 8. 19 
‘held not maintainable—B held became tenant 
when ‘land was purchased. h 
Under a contract between A and B, the former 

was to bid at an auction held by Government for 
the sale of land: The land, when purchased, was 
to be treated as property of the parties in certain 
defined shares, A was successful in bidding and 
had his name recorded as the occupancy tenant of 
that land. until the full payment of the purchase 
money and interest. B instituted a suit to enforce 
hia title to the land under the agreement. It. was 
resisted on the ground that under s. 19, Coloniza- 
tion of Government Lands Act, the rights and in- 
terests vested in a tenant under the Act could not 
be transferred without the Commissioner's consent 
in writing, and any transfer made without such 

consent was void ; : f 
Held, that by. virtue of the agreement, the title 

. to the: property vested in both A and B as goon 
as -the purchase was effected, and both became 

joint tenants from the very beginning and as B 

did not acquiré any interest in pursuance of any 

transfer from A, latter's objection, must fail, 

DALIP. SINGH v. JAGAT SINGH Lah. 220 

:8. 21 (a)—Land originally held by person 
as tahud khawahi tenant—Occupancy rights con- 
ferred on his widow—Succession to tenancy, how 
governed, $ ; 

. The expression “first allotted” in s. 21 (a), Punjab 

Colonization of Government Lands Act, describes 

“the creation of tenancy. Where therefore $ccupancy 

, rights‘ have been conferred upon a widow in land 

. originally held by her husband as tahud khawahi 

tenant, she should be treated as person to whom 
the’ ‘tenancy awas first allotted and the succession to 
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Punjab Colonization of Government Lands Act 
=-~concld, d a a 


the occupancy rights held by her would. be govern- 
ed by s.21 (a). It cannot be contended that ten- 
ancy was allotted to her on account of the services 
of either her husband or his father:' The fact of a 
person being the recipient of a lease and his coh- 
tinuance in possession ag such, ib to render ‘no 
service to the Crown. The word ‘services’ as used 
in s. 21 (a) evidently refers to some sort of signal 
service rendered either in the Military or the Civil 
Departments or in any other way which may. de- 
serve the recognition of the Government, but it 
definitely does not allude te the mere fact of being 
a lessee from the Government. Oonsequently the 
Osllector is not empowered under the law to make 
a nomination from among the male agnates of 
either her husband or his father. His choice, in 
these circumstances, is confined unders. 21 (a) ‘to 
the issue of the female tenant to whom the tenancy 
is first allotted. He can make-‘the choice of all the 
issues and is not enjoined to confine his choice'to 
one only from among this group,” SIKANDAR‘ Y. 
Karam Niguan ‘Lah..209 
Punjab Gourts Act (VI of 1918), 8. 21—Arbitras. 

tion—Additional District Judge, if can entertain 

proceedings—Party not raising objection to juris- 

diction—Whether can so raise it gn petition for 

revision. i . 

The contention that under the Arbitration - Act 
jurisdiction to entertain. proceedings is given to the 
District Judge alone and the Additional District Judge 
is not competent to entertain such proceedings ia’ 
opposed to s, 21, Punjab Oourts Act, which provides 
that the Additional District Judge can exercise all- 
the powers of the District Judge, but the District 
Judge hag to assign such powers to him. ee es 

There was no express. order. on the record ‘sending 
the case to the Additional District Judge, but pre» 
viously the case was on the record of the District 
Judge, who actually heard it and subsequently it 
went to the Additional District Judge who disposed. 
of it: 

Held, that under the circumstances it must be assum- 
ed that the District Judge did assign this case to the 
Additional District Judge. In any case, no objection 
having been taken to the jurisdiction of theAd~ 
ditional District. Judge, the party was not’ entitled 
to raise it ona petition for revision. Barv Nata Rat 
v. Messes. LALLO MAL-MADAN Lian ` Lah, 159 
Punjab Pre-emption Act 101 1913), ss. 8, 25 (2y 

Provlso--S. 8, applicability to cantonments. 

Section 8, Punjab Pre-emption Act can only apply -` 
toa cantonment and not to an area which in fact is 
not a cantonment but for certain purposes subjected - 
pnly to restrictions which applied in the neighbour- 
ing cantonment. The fact that the rules and bye- 
laws framed under the Act aa also many of the pro- 
visions of the Act can he extended to an area beyond” 
a cantonment under s. 288 of the Act will not convert 
that area intoa cantonment. RAJA SINGH y. KHAZAN 
SINGH |, i | a Lah, 563 
—-—— 8, 15 (c), Firstly — Person having. . ala 

miilkiyat rights in welis not attached to lands 

sought to be pre-empted, whether superior pro- 

prietor. 3 . 

The words ‘superior’ and ‘inferior’ proprietors aa 
used in the s, 15 (e), Punjab Pre‘amption Act ate 
usually taken to refer to ala and ‘adna’ milkiyat 
Tights, which havea different connotation. : 

Apre-emptor who has ala milkiyat rights in- 
wells ina village but the lands sought to be pre-- 
empted are hot. attached to these wells, the pre-émptor , 
is, not a superior proprietor within the meaning of - 


e n . s 
e 
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B. 15 (0), Firstly, Punjab Pre-emption Act. ABDUL 

REHMAN Kuan ò, Bhtrawan Lah 448 

-~=—— $. 22—One-fifth of price ordered to be 
deposited before peshi kham—Order held mis- 
leading—No_ such deposit made — Court should 
consider, whether time should be extended, 

In a pre-emption suit; the Court ordered that one- 
fifth of the price should be deposited before peshi 
kham. The deposit was not so made and the Judge 
rejected the plaint immediately : 

Heid, that the phraseology of the Court left room 
for misapprehensidn. Phe plaintiff's Counsel was 
under a bona fide misapprehension as tothe date 
before which he had to deposit 1-5th of the price in 
Court. Instead of-recording that l-5th of the price 
should be paid before peski kham, ‘the Court ought to 
have mentioned:a particular day forthe deposit of the 
price : : < 

Held, also that when objection was taken by the 
defendants’ Counsel, the Court ought not to have 
rejected the plaint immediately. The Uourt ought to 
have considered whether the circumstances were such 
as to justify an extension of time for the deposit of 
i-dth of the price, Monammap Din v, ANANT Kam 

e ; : Lah. 406 

> ‘8. 26 (2) Proviso—Amouni due on debts 
forming part of consideration held not greatly 
sn excess of market value and therefore proviso 

to & 25 (2) held had no applscation.- . 

‘The property sought to be pre-empted was stated to 
be in the sale deed, of the value of ks. 10,000. The con- 
sideration included an item of ks. 7,640 due to an old 
debt, out of which Ks.'2,600 was stated to be interest. 
The Commissioner found the market-value of the pro- 
perty to be Rs; 7,500 : 

Held, that the amount due on old debt was not 
greatly in excess of. the market value of the pro- 
perty and Proviso to s.25(2) had no application. 
Rava SINGA v. Kvazan SINGH - Lah 563 


> Te . Le ME . 
Punjab Rellef of-Indebtedness Act (VII of 
1934, 8. 1842), RrOvis0—Application Jor revival 
of debs—Cevit‘Wourt, when has jurisdiction to hear.. 
Section 13 (z) Fr6Vieo, kunjab kelief of Indebted- 
ness Act really provides for the case of what may be 
called by analogy anex parte order where a creditor 
has not ior some reason or other been duly sered. 
with the notice required under the Act. 1t is, how- 
ever the Board itself thet has the power to hear the 
application for revival of debt, The Uivil Court is 
granted jurisdiction to hear such application in 
the case where the old Board has been dissolved or 
has ceased to exist and a new Hoard has replaced it 
under theorders of the Local Government as other- 
wise the creditor would have. no remedy. But whee 
the old Board is existing, the Civil Court has no 
jurisdiction, PAL BING, » Sunpak Das Lah. 604 








has debt—His brothers aiso subsequently becoming 

Parties to proceedengs—bettiement arrived at auly 

signed by M, his 

authenticated by Board under s. 17 (2)—Creattor 
- Puting wu sn Gwit Court sor execution—DLevree 

to the effect that debt would be liquidated by 

jerm 01 propegty Jor 12 years— Held that brothers 

of M could juin proceeaings—Lecree ard not 

require reyrsiration—Haccuting Court held bound 
_ tO execuie uêcree us sis own decree. 

One M applied to thé Debt Conciliation Board 
for /sefiiement of his“debts. His twe brothers 
also, becun.é’paities to thé proceedings, A’ settle- 
ment ‘was’ ’airivedat and an agieement setting 
forth thesetilement was written, duly signed, by 

“es ` é e 
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- eertain proceedings b- 
the instance of the decree-hoider that. the judg- . 
ment-debtor was possessed of suficient property . 
otherwise to satisfy the decree sub-cl. (ii) of cl. (ay - 


8 17 (2)—M ‘applying for settlement of ' 


brothers and creditor ama: 


lexxvii 
Punjab Rellef of Indebtedness Act—concld. 


e 

M, his brothers as well as by the creditor. This 
agreement was duly authenticated under s. 17, 
Punjab Kelief of indebtedness Act, by the Board, 
The creditor then put it into a Uivil Court and 
asked for its execution under s. 17 (2). The decree 
simply was to the effect that the debt would 
be. liquidated by farm ofa certain property for 
14 years, lt thus waea settlement inthe sense of 
fixing the amount as well as partially arranging 
the mode of execution. ‘The Executing Uourt 
refused execution on the ground that M alone 
had applied tothe Board and, therefore, thé agree- 
ment eutered into by M and his two brothers wag 
without jurisdiction: . g 

Held, that there was nothing inthe Act pre- 
venting the two brothersof M irom joining in the 
proceedings before the Board. The decrée did not 
Tequire registration. The Court executing the 
decree had no jurisdiction to go behind the decree, 
The Executing Uourt must treat the decree as 





itsown decree, JINDA Kam FATEH Cuanp Fiem v, 
MANI Lah. 338 

- $. 35. Sze Civil Procedure Code, 190r, 
“8. 60 Ce) 631 


s. 51, Proviso, cl. (a) (I)—Order for deten- 
tion of judgment-debtor in cvil prison, if can 
be passed unless decree-holder establishes require- 
ments under Proviso to 8. Sl. 
lo spite of whatis laid down in the Relief 

of Indebtedness Act, unless a decree-holder estab- 

lishes what is required to be established under 
the Proviso to 8, 31, no order for detention in 
the civil prison can be made against any 

judgment-debtor, f 
Even, :f the alienations are made by the judg- 

ment-debtor afterthe institution of the suit against 

him, they do not come within the ambit of 
sub-cl, (7) of cl, (a) of the Proviso, whe. they do 
not appear to have been effected with.the object 
of -obstructing or delaying the execution ‘of the 
decree, Similarly where it is found. as wiiact in 
e against judgment-debtor 


at - 


will not come into play at all, GANGA SINGH v.. 


GURDIT SINGH Lah. 388 
Punjab Sikn Gurdwaras Act (Vill of 1925), 
8. 3. Sze Punjab Sikh Gurdwaras Act, 


1922, - 


s.3 d . 785. 


-23 De. 3.1) 3, 5 (1) 31, 36, 37—Bank oae 
ing decree on eguitabie mortgage against S— 
Shromant Parbanahak Committee clatmeng - mort- 
gage property under 8. 3 (L)—Counter-ciaim by 


b under s. 5 \4)—No reference made by esther 10 . 


morigage in favour of Bank—Tribunat declaring 


Property as beionging to Darbar Sahib, Amritsar, 
and decrees passed accordingly—Bank taking out 
ezeculion— Committee of Management, Darbar 


Saheb, applying jor stay of execution relying - 


on a. di—Hzecution stayed—Surt by Bank against 

8, Shremani Parbandhak Committee and Ccmmities 

oy Management jor setitng aside decree of 

tribunali, aecreea—Hank agan siarting exevu- 
tion ouw by Committee jor deciaration that 
decree in Jurour of Bank was withous jurisdic- 
tion—busi heid masntainable—Court 

Bank's suit, held had no jurisdiction and 

decree was ultra vires. 

A Bank obtained an equitable mortgage of certain 
property situate in Amritsar from one ©. The 
mowgagors having made default in discharging 
thelr lability, the Bank obtained a decree against 


aecreesng ` 
tte: 
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s. 
them.: In the meantime, the Sikh Gurdwaras Act, 


came into force. -In pursuance of. s. 3 (1) of that - 


Act a: claim .was-madeon behalf of the Shromani + 
Gurdwara Parbandbak Committee, Amritsar, in res- . 
-pect of the ‘mortgaged property and no-mentién was 
made of the encumbrance to which it was subject. 
The:only counter-claim that was forwarded under 
8, & (t) of the Act was made by S alone, and he, 
%oo, did not make any reference to the simple mort- 
gage that he had--effected in favour of the Bank. 
The Bank- took out execution of the decree obtained 
by it, in reply to which, an application under s. 31 
of-the Act, was made. by the Committee of Manage- 
ment, Darbar Sahib, Amritsar, asking for stay of 
execution... The executing Court rejected this ap- 
plication. The. petitionof S under s. 5 (1), came 
on: for. hearing. before the Sikh Gurdwaras Tribu- . 
nal, iin which a’ compromise was effected by which . 
the property was declared to.belong to the Darbar 
Sahib, |. Amritsar, and a perpetual right of occupa- . 
tion and user was conceded to S, his lineal des- 
cendants and their families. All this happened . 
behind the back .of the Bank. The Sikh Gurdwaras 
Tribunal made a decree in terms of the eompro- 
mise: and armed..withthis order, the Committee 
of Management, Darbar Sahib, once more applied 
to the executing Court to stay execution as regarde 
the property mortgaged. The Committee placed ita 
reliance on's.. 37,and the executing Gourt holding 
that..the sale of the mortgaged property would 
offend :.againstthe provisions of the Act, stayed . 
its.hand and.consigned the proceedings to the 
record room., . The Bank instituted a suit, against S . 
as well as against the Committee of Management, | 
Notifed Gurdwaras of Amritsar. and Shromani 
Gurdwara Parbandhak Committee for setting aside . 
the decree. of the Tribunal, and, the Gourt holding . 
that thecompromise was based-on fraud, inasmuch. 
as the Sikh..Gurdwaras Tribunal had been kept 
in ignorance of the decree obtained by the Bank, . 
decreed. the suit of.:the Bank ex, parte, The Bank, . 
again started. execution. proceedings which were 
objected to on the basis of ss, d and 3/. The Oom- . 
mitte then on December, 1935, instituted a suit fora - 
declaration „that the said degree. was without 
jurisdiction, ultra vires and against the provisions . 
of. the, Sikh Gurdwaras Act: el i 
Held, that, the, suit instituted by the Committee, . 
was maiptainable. „The decree passed in favour 
ofthe Bank had no legal existence so as to effect 
prejudicially the decree, made by the Sikh Gur- 
dwaras Tribunal. The decree ‘contravened provi- 
‘gions of ss. 30, 36. and 37 and being made in teeth 
of statutory prohibition was ultra vires and without 
jurisdiction and the fact that the Committee had 
wilfully .ubsented , itself made no difference. 
The Uommittee was entitled under s. 44, Evidence 
Act, to urgein course of the execution that the 
decree in favour of the Bank was a nulfity. , Under 
B. 3, (1) it was not incumbent on the Oommittes to 
have impleaded the Bank gs it ‘was not in pos- 
session of any right, title or interest which wag 
being claimed in respect of the property on which 
it had, only an equitable mortgage. - For the same 
reason no’ notice under s.3(3) could be seht to the 
Bank, On the other Hand, under s, 5 (1) it was the 
duty of the Bank to forward to the Local Govern- 
mént a petition claiming the” right, title or interest 
that it possessed to ‘enable ythe Government to 
forward its petitionto the Gurdwaras Tribunal for 
disposal and the Bank failed to do this. INTIZAMIA 
CGomM1z3E8,°GURDAWA4RA DARBAR SAHIB, AMRITSAR’ v, ` 
CENTRAL Bang OF INDIA, LAD, AMRITSAR Lah 785- 


, making certain provisions of the Tranefer of Prop- 


. place was already a.smali town, the provisions of 
. B. 3 (3-a), are inapplicable and the notification. does 


. 8. 17 (2) (v) as the document merely creates a right 
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- Punjab Small Towns.Act (ll of 1922), s, 3 i 
(3-a)—Notification making certain provisions of 
Transfer of. Property Act (IV of 188%), applicable .; 
to notified urea, issued in year when certain place * 
was already smali town—Applicability of 3, 3 (3-a) 
in such case. R s Ke 
Section 3 3-a), Punjab Smal Towns Act, merely 

lays down that in respect of all rules, by-laws, ete., 

made by the Notified Area Committee, the Small 

Town Committee ig the perpetual successor of. the. . 

Notified Area Committee. Where the notification : 


erty Act applicable to Municipalities and notified 
areas was issued in the yéar 1935, when a certain 


not apply to the small town. Sri RAM v. Mam Ras 
li Lak 952 
Putni sale—Validity—Serving peon going to spot 
and serving notice — Persons attesting putting 
fictitious names—Validity of service. | | 
it is sufficient compliance with law where in case 
of putni sale, the serving peon goes to the spot | 
serves the notice and asks four persons to attest: , 
The fact that attesting persons put. down fictitious , 
names would, not inyalidate the service. Ifnames | 
are really fictitious it would affect’ the credi- 
bility of the evidence as to service. KISHORE 
BANWARI v. AJIT Kumar NANDI Cal. 201 
Rallways Act (IX of 1890),s. 131, “Ser Oivil Pro- 
cedure Code, 1908, s. 2 (17) (e) y 870 
Record of Rights —Evidentiary value of-—Presump- 
tion under. ice i no 1G, , 
The Record of Rights is of no better value than . 
any other piece of truthful evidence; there is a 
presumption that the record therein, found is, 
true; but thereis no presumption thatit overrides 
every other item of evidence which both parties ~ 
may call, And it isthe duty of the Oourt in those 
circumstances to treat, that as a piece of reliable 
evidence and at the same time. consider the other, 
evidence in the case, MokuapA Dasr y. LAKSBMI 
Naratn Das - ME Pat, 746 
Registratlon—Contract — Agreement. -to - divide 
property, if successful tn -acquiring tt—~Whether 
- should-be registered. . 
An.agreement between certain persons providing * 
the manner in which certain property -should be 
divided between them in the-event of their suc- 
ceeding in. purchasing the same is. not an agree- 
ment falling under s. 47 (1) (6), Registration Act, 
Further, registration is not necessary by reason of.: 


Pa es 


to obtain -another document later on. DALIP. SINGH : 
V. JAGAT SINGH . Lah, 220 - 
Ca Unregistered contract — Part performance :: 
carried out—Admisstotlity.for purposes of 8, 58-A; 
Transfer of Property Ace (LV of 1882). X 
Where there has begn-a part performance of an. 
Unregistered contract the document can be received . 
as evidence of part performance of a contract for 
the purpose of s; 53-A, Transfer of Property Aci, 
DALIP SINGH 0, JAGAT SINGH ; ; “Lah. 220 
Registration Act (XVI of 1908), 817 (1) W). 
See Registration, i . 220 
—s. 17 (1) (C)—Receipt of payment of mort- 
gage money missing—Mutation entry not atating 
that receipt by itself extinguisitd- mortgage = 
Receipt, if can be said to state things which would 
make at regtstrabie.: ~ “at Se, 
Where a receiptof payment'of mortgage money to > 
the moitgagee is missing and therefore not before the 
Vourt and the mutation éntry 15" inerely to thewéffect ` 
that ‘trom a perusal of the receipt produced it àp- 
peared’ to the révenue official that the whole con" 
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sideration had been received by the mortgagee and 
wmot that this receipt by itself extinguished the mort- 
mafage, itcannot be said that the missing receipt stated 

Jl these things which would make it compulsorily 

‘egistrable. GANDA SINGH v. WASAKHA SINGH 
Lah, 747 
———6, 17 (1) (d)—Lease from year to year 
or reserving yearly rent. 
here a lease is for a fixed period of one year, 
be mere fact that a fixed rent is to be paid under 
he lease for the year to which it relates, does not 
«nake the lease a lease from year to year or re- 
‘erving a yearly rent. Sri Ram v. Mam Ras 
Lak. 952 
ss. 17 (1) (d), 49—Decree embodying 

Contract not creating new lease but merely stating 

that existing lease would continue on same terms 

—S. 17 (1) (d), if applies —Decree, if registrable 

as lease, 

Wherea decree embodying the terms of a contract 
“oes not create or declare a fresh lease but simply 
states that the existing lease would continue on the 

ame terms as before and the old lease is not ended 
«or is it varied by the decree although the assignee 
«f the lessor waives his right to take rent for certain. 
pars in favour of the original lessor, s. 17 (1) (d), 
gistration Act, does not apply. The reference to 

o leage in the decree does not make the decree a 

ocument registrable as a lease. DAULAT Ram v. 











[A vELI Sean Lah. 533 
8.17 (2) (V). Sze Registration 220 
s. 17 (2) (vi). San Decree 605 





8.17 (2), cl. (6)— Compromise between 
parties to suit embodied in petstion to Court — 
Court passing order recording compromise and 
Passing decree on it—Terms of compromise not 
actually embodied in decree—Oompromise, if 
requires registration—Whether can be proved by 
petition embodying terms thereof. ; 
wW here a compromise entered into by the parties in 
suit embodied in a petition which is presented to 

«ae Oourt and the Court passes an order recording 

lho compromise and also passes a decree on the basis 

w that compromise, making a reference .to it, the 
ompromise does not require registration according 

CL 6 of sub-s, 2 of s. 17, Registration Act, although 
Me terms of the compromise are not actually em- 

odied in the decree. The compromise can be proved 

«y the petition embodying the terms thereof presented 
y the parties in the suit, as it formed part of the 

adicial order made by the Uourt thereon, by virtue 

m the reference made to the compromise, KISHAN 

INGA v. PRITAM SINGH A Lah. 353 
8.25, Szx Registration Act, 190d, 5. 74 

- 943 
ss, 32 (a), 34 (3) (a)—Person authorised 
by power-of-attorney to execute a sale deed— 

Such deed executed—His power 40 present is for 

registration, : 

As s. 32 (a), Registration Act, is explicit and 
Mates that every document to be registered shall 
e presented by some person executing the same, it 
ollows that the sale deeds are also properly pre- 
ented for registration if the peraon presenting them 
„as full powere under his power-vf-attorney to 
ransfer the properties andto execute the documents, 
ais act being as efitctual inlaw, under B. 2, Powers 
wf Attorney act, as if the documents had been 
sxecuted by the donee ofthe power in the name, 
and with the signature and seai uf the donor there- 
£. The donee of the power, therefore, can admit 
he execetion under s, 34 (3) (aj. MUL Ras Y, RAHIM 
BAKHAH Lgh, 794 
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———s. 49, Se 
s. 17 (1) (d) 
———S. 49, Proviso as amended In 1929— 
Suit for redemption of usufructuary mortgage 
effected in 1400 by unregistered deed with delivery 
of possession—Property assessed in mortgagee's 
name for more than 14 years —Mortgagee’s interest 
sold in. execution—Terms of deed held could 
only be proved by document in spite of delivery 
of possession — Document held inadmissible in 
evidence under s, 49—Proviso to 8.49 held had mo 
application. i : 
Plaintiff sued for redemption of a usufructua 
mortgage of certain lands made in 1900 for the 
sum of Rs. 95 to defendant No.1, by unregistered 
deed accompanied by delivery of possession, The 
land had been assessed in defendant No. l's name 
from about 14 years ago. Subsequently the inter- 
est in the land was sold in execution of a decree 
in favour of defendant No. 2 and purchased ‘by 
defendant No. 3. The plaintiff obtained a decree 
in the trial Court which was upheld on appeal. 
The question for decision was whether there ‘was 
any admissible evidence of the terms of the trans- 
action in question: ng 
Held, that since the amendment of the Registra- 
tion Act in 1929, the terms of the mortgage in suit 
could only be proved by the document even though 
there was delivery of possession, and as the document 
was inadmissible in evidence under s. 49, Regis- 
tration Act, no evidence whatever could be 
given of the terms of the transaction in suit, 
The proviso to s. 49 did not apply as the right 
conferred by s. 53 (a), Transfer of Property Act is 
a right only available to a defeddant to protect his 
Possession, The purchaser defendant No. 3 had’ia 
any case no notice of the mortgage, the land being 
entered in defendant No. l's name, Mavune BA vy, 
Mauna Tua Kyo Rang. 95 
S. 50—Sale of vacant site 
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to neighbour 
by unregistered deed—V eridee taking possession and 
stacking fodder therein — Subsequent registered 
mortgage in favour of another—Possession. by 
vendee, if tantamount to notice. NT 
A person who takes the same property by. a 
registered deed, with full knowledge of the pro- 
vious transaction, is obviously party to the vendor's 
fraud and consequently in such a case he cannot 
succeed merely on the strength of his registered 
deed. Delivery of possession may amount to notice 
of the previous title -and the subsequent alienee 
May fail owing to such notice but that would 
depend upon the nature dnd circumstances of the 
Possession under the rior title. z , 
è pursuance.of an`uaregisered sale in favour 
of a neighbour, the vendor delivered the possession 
ofthe vacant site to the vendee, who began .to 
stack his fodder and tie his cattle there. A year 
afterwards the vendor mortgaged the same site to 
another persony a registered deed: . 
Heid, that the possession of the . vendee was 
not tantamount to “notice” of his right under the 
sale-deed, so as to put the mortgagee on enquiry, 
Uonsequently the mortgagee was entitled to pre- 
ference for’ nis registered mortgage-deed over the 
prior .ungegietered sale-deed in favour of vendee 
on the strength of the provisions of 8. 50, Registra- 
tion Act. ILAHI Bakusa v, Karu Man Lah, 460 
s. 50, scope of—kegistered deed takes 
efféct an competition with prior unregistered deed 
even when unregistered deed has taken effect by 
detenery of possessson. , Ke 
‘Tne wording of s. 50 would seem priga favis 
s 
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to apply to previous unregistered gees, whether 
they have taken effect by delive'y of possession 
or not: it would be unduly restricti.g the scope 
of the section to’ say that it does not «ppy at 
all, when the previous unregistered tran:action 
has taken effect by delivery of posseesion. ILANI 
Bakuss Vv. Karu Man Lah. 460 


88, 77;.25—Registrar refusing to condone 
delay under 3. 25— Sub-Registrar passing order 
refusing registration—No appeal to Registrar— 
Suit under 3.77, tf maintainable. 

Section 76, Kegistration Act, makes a clear distinc- 
tion between (a) refusing to register a document and 
1b) refusing to direct registration of a document. 
Clause (a) would thus apply when a document is 
presented directly to a Registrar for registration as 
may be done under s. 30 ors. 40 of the Act. But, if 
the Registrar condones delay, then in the words of 
s. 25 “he may direct that such document be accepted 
for registration.” It follows that a Registrar who 
refuses to condone delay is refusing to direct regis- 
tration of a document and that his action cannot be 
brought under cl. (a). 

Hence where upon the refusal of the Registrar to 
condone delay under 8. 25, the Sub-Registrar makes 
an order refusing registration, a suit under s. 77 does 
not lie if no appeal is made to the Registrar against 
the order of the Sub-Registrar. KISAN LAXMAN 
ZopaGk v. DALSUKH Manouanp Bom, 943 
8.89—Copy of order sanctioning loan not 

sent to Sub-Registrar— Whether, affects operation 

of Land Improvement Loans Act, a. 7, 

There is no provision inthe Land Improvement 
Loans Act which requires that a copy of theorder 
‘sanctioning the loan should be sent to the Bub- 
Registrar. The bond itself is not compulsorily 
‘yegistrable unders. 17 (2) (iz), Registration Act, and 
the failiire of the Collector to send a copy to the Bub- 
Registrar for registration cannot affect the operation 
of s. 7, Land’ improvement Loans Act, LaksuMaN 
VENKATESH NAIK v, SEORETARY oF State Bom. 635 








Religious endowments, Szz Hindu Law 488 
Res judicata. 
Sez Bengal Tenancy Act, 1680, s. 26-J 69 
Ben Civil Procedure Oode, 1902, 5. 11 85 





Applicability of doctrine to co-defendants— 

Requisite conditions. 

For application of the doctrine of res judicata 
to a case of persons who are impleaded as co- 
defendants, three conditions are necessary :— 
(à). there must be a conflict of interests between 
those concerned; (it) it must be necessary to 
decide this conflict in crder to give the plaintiff 
the relief he claims, and (tii) the question betweeg 
the co-defendants must have been finally decided. 
DHANAPALA Ovetty V. GOVEROHAND Sowoar 

Mad. 312 
— Co-defendants — No conflict of interest 
between them in previous suit, redi conflict being 
between plaintiff and some of defendants— Decision 
as to righis and liabilities of co-defendanis not 
necessary — Decision, whether operates as res 
judicata in subsequent suit withregard to conflict 
between co-defendants. “ 

Wherethere was no real conflict of interegt between 
the co-defendants in the previous suit and the real 
contest in that suit was between the plaintif and 
some ofthe defendants and it was not necessary to 
determine the rights and liabilities of tie co- 
defendants inter se, and there was in fact no decision 
‘tn the previous suit as tothe rights of the co- 
defendants, the decision. in the previous suit does not 

e e 
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operate as res judicata in a subsequent suit wit 
regard to conflict between co-defendants in th 
previous suit. CHOOKALINGAM 'OHETTIAR v. MAYAPP 
CHETTIAR s Mad. 3 
— —— Constructive. See Civil Procedure Cod 
1903, s, 11, Bxpl. 4 42 
Defendant in subsequent suit, not party i 
previous suit—No res judicata, 

Where one of the defendants in the subsequens 
suit was not a party tothe previous suit, in whic 
the question of title was decided, the plaintif ja 
not precluded from agitating the question again 
him in the subsequent suit. DALIP NARAIN SINGH” 
DEOKINADAN PRASAD SINGH Pat. 32 
Finding in favour of pro forma defendant- 

Whether can be res judicata in subsequent suit, 

A finding in favour of a party joined as opr 
forma defendant and not a necessary party 1 
previous suit does not operate as res judicata Ye 
subsequent suit. SIKANDAR Vv. Karam NISHAN 

Lah, 20 
Held previous decision though not re 
judicata acted as a binding precedent. 

Held, on facts that the previous decision as reporte 
in 121 Ind. Oas. 236 although not res judicata wa 
certainly a binding precedent. The right to receiv 
the monthly allowance had passed to the mortgagee 
andthe plaintifis were not entitled to receive an 
portion thereof. SAJIDULLA v. K°HABIBULLAH 

Cal. 62 
Held subsequent suit not barred either b 
actual or constructive res judicata. $ 

A jenmi and the melcharathdar brought a suin 
in ejectment, having previously terminated the leas 
against the tenant to whom the lease was give 
before the melcharath was granted. The  jenme 
prayed for no relief in his favour. In the plaint wae 
made the allegation, that it was the melcharathdas 
that was both entitled to the property and liab™ 
to pay the value of the improvements, A decree i 
the suit was passed which directed possession t 
be delivered to the melcharathdar, on his deposim 
ing 8 certain amount, for payment to the tenan’ 
This decree, however, was not executed and the 
tenant continued to remain in possession. Sul 
sequently another suit was brought to eject th 
tenant by the successor of the jenmi who grante 
the lease; , ; 

Held, that there was in the former suit no issu 
to be tried betweenthe jenmi and the tenant, an» 
there was no decree in favour of the jenmi. Uor 
sequently there could not be actual or constructiv 
res judicata which barred the subsequent sulh 
KUNNUMPRATH PAYYANTAN QOVINDAN KARNAVAN V. 

5. DE'SILYA Mad, 64 
Mortgagee applying for ejecting mortgage 

~—Applicatrion rejected—Another application b 

mortgagee at angther stage, for same purpose, & 

barred by constructive res judicata, 

Where ina previous application by the mortgage 
the Court did not see fit, to eject the mortgage 
from possession, the mortgagee cannot be held t 
be estopped by principle of constructive res judi 
cata from applying again to the Court for ejectmem 
of the mortgagor. The Uourt at æ particular stag 
of the suit might not have seep fitvo pass an orde 
évicting the mortgagor ; but it is perfectly open kh 
the Court if it sees fit at some later stage to dos 
in making its first order, ‘the Oourt considere 
what wag the most convenient course to adopt “£ 
that time ; and in doing’ so, it certainly did ne 
decide &ny question against the mertgugte | eiths 
expressly or by implication which would amount * 
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wes decision on some point which would prevent 
shat point being raised in a subsequent stage of 
she suit. SUBRAMANYAM CÜbETTIAR 2. ETAIRAJULU 
menQUETTIAR Mad. 87 
Objection that transfer of decree by Rent 
Court for execution to Civil Court was without 
jurisdiction agitated and decided in earlier 
execution~-Same parties cannot agitate same matter 
again even if the Court in previous execution 
had taken wrong view of law. 
Where an objection that transfer of decree for execu- 
tion by Rent Court to Oivil Court, was without 
jurisdiction, was agitated and was decided against 
he judgment-debtors in the earlier execution, and 
appeal was presented from that decision and 
sailed, it isno longer open to the judgment-debtors 
sO raise it, the principle of res judicata being a 
ar to the contention even though - the Court 
efore whom the previous execution was presented 
ay have or may not have taken a wrong view of 
he law. LAL INDERJIT Nara v. MAHARAJA PRATAP 
«Upar Nata San Pat. 821 


Question raised in previous suit only 
incidently—Whether can be raised subsequently. 
Where inthe previous suit the question of title 

was raised incidently, the question can be agitated 
in the subsequent » suit. DALIP NARAIN SINGH ~. 

si(DZOKINADAN Prasap SINGH Pat. 329 

Suit for recovery of rent~Norent paid 
within living memory, although land was recorded 
as rent paying—Similar claim for rent previously 
made in 1903 and occupants’ contention that tt 
was rent-free upheld—Decision held operated as 
res judicata—Judgment held starting point of 
adverse possession im favour of defendant. 

The plaintiff purchased a zamindari in Court 
uction and he filed a suit to recover rent from 
ki: defendants on the suit land which admittedly 











ad never paid any rent within living memory 
ough it was shown in the zamindart records as 
«6 land in respect of which a rate of rent had been 
«fixed. In 1903 whenthe Court of Wards was in 
«charge of the estate, a similar claim was put 
mforward to levy rent on this same land and the 
hen occupant of the land contended that the land 
ad been granted rent-free. This contention wag 
«apheld: 
Held, that the decision operated as res judicata. 
~~Moreover, quite apart from res judicata, this judge- 
ment was certainly the starting point for adverse 
mpossession in favour of the defendant and the defend- 
«ant must be deemed to have held the land rent-free 
“for a sufficient period to establish his rent-free 
Mtenure by adverse posession, ADILAKSHMI DEVAMMA 
«Qaru v, KUMARA RAYA Appa Rao GARU Mad. 944 


X obtaining decree for purtition against her 
sister Y and brother —Decree not executed owing 
toagreement between parties to continue in joint 
possession — Subsequent suit by X under 3. 9, 
Specific Relief Act (I of 1877), decreed—Subsequent 
suit by Y for partition and possession of her share 
— Whether barred by res judicata. 

In a suit for partition to which parties were Indian 
‘Ohrigtians,a decree was obtained by X in 1919 against 
her sister Y and her brother, The decree, however, 
‘was not -executed as the parties had agreed not to 
take any advahtage òf the decree which had been 
passed and had continued to bein joint possession of 
“the properties ` treating fhe decree as if i, was not 
in existcice, Fhe parties, however, fell out in 1932 and 
X instituted a suit under.s. 9, Specific Relief Act to 
execover possession of the properties of which she was 
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e 
dispossessed by Y through her husband and her son 
and obtained a decree. Y then filed a suit for 
partition and possession of her share which was con- 
tested by X as being barred by res judicata by reason 
of the decr&e in the suit of 1919 and the findings in the 
suit under s. 9, Specific Relief Act : 

Held, that as the parties did not give effect to the 
decree of 1919 and continued in joint possession of the 
properties as per subsequent agreement, the second 
suit for partition was not barred. The decision in 
suitunder s. 9, Specific Relief Act operated as res 
judicata only to the extent of the finding given therein 
that X was in possession of the properties on the day 
she alleged in that suit that she was dispossessed 
and nothing more and did not operate asa bar to the 
second suit, ABsIRAMI AMMAL 9. OHELLAMMAL 

Mad. 348 


Restitution of conjugal rights—Decree for, ie 
matter of judicial discretion — Declaration that 
marriage is valid, whether must necessarily be 
followed by decree for restitution. — , 
The English Law as to the marrige of minors 

is widely different from the Hindu Law but a 

decree for the restitution of conjugal rights is an 

English remedy enforced through Courts based upon 

the Eastern pattern. It is an equitable remedy 

and its grant is a matter of judicial discretion. 

It, therefore, does not necessarily follow that a 

declaration, that a marriage is valid, must neces- 

sarily be followed by a decree for restitution, 

DURGADEVI v. KISHENLAL MANIRAM Sind 657 


Revenue Recovery Act (I of 1890), 8. 4 (2)— 
Applicability— Collector of M in U. P. issuing 
certificate for certain amount recoverable as rent 
of public ferry settled by District Board of M 
and sending it to Collector of S in Bihar for 
recovery from A—A paying amount of certi- 
fieate under protest to save his properties — Suit 
by A to recover amount paid, filed in Civil Court 
at S—Case held fell under s. 4 (2) and suit 
ought to have been instituted in Civil Court at M. 
The Collector of Mirzapore (U. P.) issued a certi- 

ficate for acertain sum and sent it to the Ool- 
lector of Saran (Bihar) with a request to recover 
it from A under the provisions of the Revenue 
Recovery Act, and remit itto his office at Mirza- 
pore. The sum mentioned was said to be recover- 
able on account of the rent of a „public ferry 
settled by the Distriot Board of Mirzapore with 
the father of A. On receipt of the certificate, 
the Collector of Saran sold certain properties of 
A who then paid under protest the entire sum 
€or which the certificate had been issued, to save 
his properties. He then instituted a suit in 
the Court of the Subordinate Judge of Saran for 
recovery of the amount paid by him, on the 
ground that he was not liable to pay that 
amount or any part thereof : 

Held, that according to s. 5, Revenue Recovery 
Act, thesam for which the certificate had been 
issued was recoverable by the Collector as an 
arrear of Government Revenue asifthe sum was 
payable to himselfand the Oollector had to follow 
the procedure laid down in s.3 of the Act in 
spite of the fact thatthe ferry had been settled 
by the Distgict Board. The case, therefore, fell 
directly within s.4 and sub-s. (2) of that section 
was fully applicable to the case and the suit 
should have been institutedin the Civil Court at 
Mirzapore, and not at cera ina fe Buusaan 

AD SINGH V, SEORETERY OF STATH FOR INDYA A 

Prasan HV. i Pat. 228 
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r. ° 
Revision. Sze Civil Procedure Code, 1908, s. 115 
iid : 77, 560, 708 
Sale certlficate—Constiuetion of Sem Transfer 
„oË Property Act, 1882, s. 8 370 
Sate, of Goods Act (IH of 1930), 8.°16 (is 
Implied warranty -of fitness — Essentiala - Words 
~ “particular purpose” explained, $ 
. Per Ameer. Ali, J.—With regard to implied 
warranty. of fitness under s. 16 (1), Sale of Goods 
Act.. tbe essential elements are disclosure of a 
particalar purpose in a particular manner. There. 
is no--Icgieal distinction between an implied 
warranty. as to merchantability and warranty of 
fitness for. 8 particular purpose. The one condition 
as to.merchantability requires the goods to be 
reasonably fit to be sold as goods of the particular 
description. The other condition, as to fitness, 
requires the goods to be reasonably fit for use for 
the particular purpose for which they were ordered 
and in both cases they are required to be 
intrinsically fit, and not fit having regard tosome 
particular legislation or particular rules framed by 
the State or.a third party. Prima facie fitness for a 
particular purpose means intrinsic fitness for the 
particular object tc which the goods were to be 
applied. The question, depends upon the scope to 
be given to.the words “particular purpose” That 
governs the’ whole section. The article is not to be 
fit génerally, not to be fit, as pleaded, “for the 
purpose ‘of the plaintiff“; it must be fit for a 
particular purpose notified to. the defendant and 
notified ina particular way, so that the defendant 
shall know that his skill and judgment is relied 
upon to supply an article which shall be fit for 
that purpose.” The onus is on the plaintiff, not the 
defendant, to show thathe is entitled to take 
advantage of implied warranty, and it is desirable, 
sofar as possible, that people should put their 
contracts in writing and not depend upon 
implied warranties. JosEPH Mayr v, PHANI BHUSAN 
Qko n > Cal.. 397 
Second appeal. Ses Hindu Law 525 
=~ Exercise of discretion by trial and Appellate 
-[Courts—High Court can see which is proper. 
-Fhe discretion given to the trying Court is not 
ane to be exercised arbitrarily but with due regard 
to the facts of the case and general principles of 
justice.. The Bigh Court in second appeal has also 
power to see which of the two Courts exercised 
discretion properly in accordance with the judicial 
principles. BALIBAM v. UTTAMORAND Nag 52 
— Finding that person is not reversioner of 
, another is one of fact. 
,The finding that certain persons are not proved to bee 
the reversioners of another person is a finding of 
fac} and cannot be attacked in second appeal. PIRTHI 





ry 7 





v. Kayta Devi Lah. 990 
a Lower Appellate Court ngt considering 
documentary evidence properly—Duty of High 


Court... . 
“Where the lower Appellate Court, in arriving ata 
finding fails to attach the presumption of genuine- 
ness attaching to an ancient document under s. 90, 
Evidence Act, and fails to consider properly the 
documentary évidence.on record, it is open tothe 
High Court, in fact, it is the duty of that Court to 
come toits own opinion in. the matter. sKAMEBRWAR 
Siwa: av. HRIDOY Natu Sagoo Cal. 413 
— Question of law— Decision as to how much 
-dand was. subject-matter of settlement of touzi, 
nnepeneind on construction of rubkari, is queatéon of 

aw. æ. ; 


gA decision asto how much area was the subject- 
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matter of a settlement of a toug? at the time of its 
settlement, which is arrived at on the constraction 
of a rubkariis a question of law so far as the 
question of consideration of rubkari is concerned. 
Ram RAMBIJAYA Prasap SINGH v. KRISENA Mapno 
Sines : Pat. 982 
~—Question of law—Wall erected by co-owner 
on top of joint wall, whether joint wall, is ques- 
tion of law. ; . | 
The question whether a wall erected by one 
of the owners of 8 joint wall on the top of the 
joint wall, acquires- the character of a joint. 
wall, is one of law and can be raised in second 
appeal. Onxar Natu v. MUNI LAL Lah, 498- 
Small Cause suit~Suit to recover tax under 
Madras Local Boards Act and for injunction 
restraining Board from levying it in future is 
not of small cause nature. N 
The suits to recover the tax levied under Madras 
Local Roards Act and for a declaration that it was 
illegally levied and for an injunction restraining 
the Board, from levying it in future are not of small’ 
cause nature. AUDIAPPA OHETTI v. TALUK BOARD. 
or DEVAKOTTAH Mad. 908 


Sind Encumbered Estates Act (XX of 1896), 
ss, 8,10, 12—Unjustified claim to property, 
whether ousts ‘manager's power ander s. 10—Order. 
of management under s. 8 implies enquiry as to: 
property and decision thereon— Property shown 
in Record of Rights as belonging to zamindar 
also included in Notification under 3. 12—Third 
person disputing zamindar's title to property— 
Presumption under s. 135-J, Land Revenue Code 
—Property, if can be regarded as property in 
management under a. 10. ; : 
Assertion of an unjustified claim to property made 

by a third person is not sufficient to ouat the: 

manager's power of management under s. 10, Sind: 

Tncumbered Estates Act. Under 8.8, the order of 

management extends, inter alia, to all the immov- 

able property, including any interest in joint 
immovable property of which the debtor is possessed. 
or entitled, and quite clearly such order necessarily 
jmplies some inquiry as to what the property is 
and some decision upon that inquiry. Immovable- 
property does not describe or name itself or itself 
proclaim the identity of its owner, and where, a 
certain share in the lands is shown as the property 
of the zamindar in the Record of Rights pub- 
lished by the Manager under s. 12 of the Act in 
the Sind Oficial Gazette, the manager can rely 
upon the presumption raised by s. 135-J, Land 

Revenue Code, and the share can be held to be pro- 

perty of which he is in management under s. 10 

third person disputing the title of the: 

zamundar to thatshaye, SuzekuaNn Duanı BaksH v. 

EMPEROR Sind 963 


s. 10—General principles in s. 4 of 
Repealing Act of 1938, ands. 6-A, General Clauses 
Act (X of 1897), stated—S. 10, Sind Encumbered 
Estates Act as it now stands, whether relates to 
rents, profits and other sums in respect of pro- 
perty under management. oe? 

‘The general principal embgdied in s. 4 of 
Repealing Act of 1938 and in 8. 6-A, General. 
Clauses Act, 1897, is that textual alterations remained. 
fixed inthe parent Act, after’ the ‘Amending. Act 
has come into force, though the Amending Act 
be subsequently repealed. Section 10, Sind Encum- 
bered Estates Act, therefore, even *now ` relates 
to.“allrents, profits. and other suma in respectof. 


property under management". .as amended. by- the. 
. $ : ` r 
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Repealing Act II of 1906 though that Act itself was 
afterwards repealed by the Repealing Act of 1938. 
Saer Kaan DHANI Baksu v. EMPEROR Sind 963 
- $.10—Manager's power of arrest under s. 10 

—Essentials to be mentioned in order of arrest, 

stated. 

The Manager of Encumbered Estates has power 
under s. 10, Sind Encumbered Estates Act to arrest, 
during the management of the property. It is, 
however, incumbent upon the Manager, when he 
purports to exercise the powers of arrest conferred 
by the Act, to mention in his order the section of 
the Act under which he passes his order and the 
survey numbers in respect of which he proposeg to 
recover, by his power of arrest, sums due. SuEBKHAN 
DHANI BAKSH v, EMPEROR Sind 963 

s£. 12. Sze Sind Encumbered Estates Act, 

1926, as. 8,10 963 


Specific Rellef Act (1 of 1877), s. 41—Scope— 
. Minor executing sale deed without making 
misrepresentation as to age—Purchaser having no 
knowledge of his minority—Decree setting aside 
. gale can only be made on condition of minor's 
making refund of consideration received. 

Section 41, Specific Relief Act read in the light of 
s, 39 cannot be understood as limited in its operation 
to void instrum®nts only. It applies also to voidable 
instruments. The statutory discretion vested in the 
Courts in India by s..41 is of wider amplitude than 
the corresponding rule of equity administered in 








England, where there is no such statutory counterpart. . 


That discretion is of course not to be arbitrary but 
sound and reasonable and guided by well-settled 
judicial principles. But, once it is found that the 
requirements of the section are satisfied and there 
exist circumstances which call for the exercise. of the 
discretion, the Court isbound to afford relief without 
being hampered by reference to the limitations which 
surround the corresponding rule of equity as 
administered elsewhere. 

Where a minor has executed a sale deed during his 
minority without any misrepresentation as to his age 
and the purchaser had no knowledge that the vendor 
was minor when the deed was executed, a decree for 
setting aside the sale-deed can be passed only after 
imposing a condition of minor's making a refund to 
the purchaser ofthe amount of the consideration 
received from him. Bi ATTIPRCLE Hanumantaa Rao 
v, KONDRAKOTA SITHARAMAYYA Mad. 639 


$.42—Suit held not maintainable without 
~a prayer for possession. 

The plaintiff was the owner of certain jewels, 
which he entrusted to one Sfor sale, who con® 
mitted breach of trust and pledged them with the 
defendant Bank. S was convicted and the property 
was ordered by the Sub-Divigional Magistrate who 
convicted him to be returned tothe plaintiff The 
High Oourt in revision held that as the jewels 
had been taken from the defendant Bank, they 
should be returned to the Bank and ordered the 
jewels to be given to the Bank. Before the order 
was passed, the plaintiff had obtained possession 
of the jewels; and for 10 months after the order of 
the Hight Court was passed, possession of the 
jewels was with the plaintiff, The plaintiff handed 
over the , jewels to the Sub-Divisional Magis- 
trate and on the same day filed a suit for a 
declaration that he was entitled to the possession of 


the jewels. At the same time he fileda petition 
that the “Court should order the Sub-Divisional 
Master aka to retain the jewels which was 
dong; - ee 


B d 
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Heid, that the Sub-Divisional Magistrate clearly 
did not hold the jewels as an agent of whomsoever 
might be found by the Oivil Court to have a right 
tothem. Inthe very first instance he purported to 
hold ‘the jewels for ‘the plaintif and, after’the 
receipt of the order of the High Court, forjthe 
defendant. When the Oourt took the jewels from the 
plaintiff, it certainly did not take them as the agent 
of the plaintiff, to keep them in its custody‘on his? 
behalf; but took them from his possession and’ held 
them as the agent of the defendant until such%time as 
it could hand them over ta the defendant. OCotise-. 
quently at the time when the suit was filed, the’ 
jewels were not in the possession of the plaintiff and” 
the suit fora declaration without a prayer for 
possession was not sufficient. K. SUNDARESA IYER v. 
SARVAJANA SOWKIABBI Vigpal Siput, LTD., CorMBOTORE 

Mad. 444 

——— 88. 42, 54---Legal character — Person’ 
preventing invited persons for attending religious’ 
ceremony, by peaceful means—Declaration that he 
hag no right to do so, if cun be granted—Injunction 

against him, if can be granted, i 

A man’s legal character is the same as his legal 
status. A man’s status or legal character is consti- 
tuted by the attributes which the law attaches to him’ 
in his individual and personal capacity, the distinc- 
tive mark or dress, asit were, with which the law 
clothes him apart from the attributes which may be 
said to belong to normal humanity in general. 

The plaintifshad proposed to celebrate a ceremony 
called mosar in honour of their grandfather's’ 
death in accordance with the custom of their com- 
munity. They alleged that the defendants had de- 
cided to prevent the performance of ‘the ceremony 
and with that view they had distributed handbills 
in the town to dissuade the persons invited to the 
function from accepting fhe invitation and also to’ 
prevent them from attending it by means of 
picketting. On these premises the plaintiffs prayed- 
for a declaration that the defendants had no right 
to do “ picketting " and trouble the plaintiffs and 
that they should be restrained by an order of in- 
junction from carrying out their object; i 

Held, that s. 42, Specific Relief Act, did not 
apply. The allegation of the plaintiffs did not involve 
any question of their legal character and consequent- 
ly they were not entitled to the declaration asked 


for. 


Held, also that there was no cause of action for 
an order of injunction. There was no legal obliga- 
tion on the defendants in the matter of the cere- 
mony nor was the persuation accompanied by any 
threat to use force or violence, DIPOHAND KuNDANMAL 
MARWARI v, MANAKOHAND MULTANMAL MARWARI 

Nag. 18: 

s. 54 (e)— Perpetual injunction— Can be: 

granted eto prevent multiplicity of judicial’ 
proceedings. 

Perpetual injunction can be granted to prevent- 
multiplicity of judicial proceedings. DALIP NARAIN 
SINGH v. DRUKINANDAN PRASAD SINGH Pat. 329. 

S. 55—Mandatory injunction directing person 
to undertake repairs and work of improvement, 
involving engineering skill and expenses, if can 
be granted. 

Mandatory injunction will not be granted 
directing a person to do repasirs,and work of 
improvement involving considerable expense and 
engineering skill, the reason being that the Court 
will not superintend works of building or of repair 
and also because, firstly, the Court isn& capable of 





ehforcing it, snd ‘secondly, because in such cases 
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to award damages is certainly an “efficacious 
remedy, Kasi Nat. v. MUNICIPAL BOARD, AGRA 

i All. 534 
Stamp Act(Il of 1899), s. 25—Applicability of, to 
_ transfer by lease— Duty of stamp authorities— 
_ Mining lease for definite period with option to 
| lessee to terminate before or in event of mines 

getting exhausted —Lease comes under a. 25. 

e. It is cloar from the definition of “lease” given in 
5. "05, Transfer of Property Act, that the right to 
enjoy the property must be given fora certain 
period, express or implied, or in perpetuity. The 
transaction is nonetheless a lease, because the interest 
may be determined before the expiry of the time 
fixed or after the expiry of the time fixed. All that, 
therefore, the stamp authorities have to see is, “Can 
I ascertain in regard to this particular lease, which 
is said to the transferred or assigned by a deed, the 
total sum payable by the lessee? If I can do so, I 
must proceed under sub cl. (a); if I cannot do so, 
then I must take the total sum to be the capitalized 
sum for 20 years,” The period therefore during which 
the lessee isto hold the estate, or the period when the 
lease expires or can be determined either by reason of 
a provision contained in that behalf inthe lease or 
otherwise in accerdance with law, has nothing todo 
with the section and is not of so much importance to 
the stamp authorities. 

Consequently where a lease of mine is given for a 
definite period with an option to the lessee to 
terminate the lease at any time during the fixed 
period or in the event of the mines getting exhausted 
before the expiry of the period, the lease falls under 
5, 25 (a), Stamp Act. DEWARKHAND Cement Co. Lap, 
v, SEORETARY OF STATE Bom. 835 
-Z s. 56. Bes Government of India Act, 1919, 

s. 106 (2) | 835 
Subrogation. Seg Transfer of Property Act, 1882, 
` B, 92 937 


Succession Act (XXXIX of 1925), 8. 4—Power of 
married woman to contract—Applicability of 3.4. 
Section 4, Succession Act has nothing to do with 

the power cf married women to contract. In re 

TAR WILL oF GEoRGE BRIDGE Cal. 104 

-8. 72—85. 72 doeg not apply to wills which 
are not privileged. 

Where a will is not a privileged will, s.720f the 
Suecession Act cannot apply to it. MOHAMMAD 
ZlA-ULLAH Kuan v, Rariq Mo.:aMMAD Kuan 

Oudh 190 
~ 8. 214—Scope—Suit without certificate— 

Certificate canbe produced before decree is passed. 

Section 214, Succession Act, provides that suit to 
recover debts due to a deceased persou would be 
barred unless a certificate with the debts specified 
therein is produced: But these provisions merely 
emphasize that the Court cannot pass a final decree in 
‘the absence of a certificate. Merely becaugea suit is 
instituted without a certificate, it does not debar 
the plaintiffs from producing the certificate before 
the decree is passed. VIRBHADRAPPA ESHILVANT v. 
Suexapal Harun SYED AbMED ARAB Bom. 639 


—88, 228, 239~—Word ‘proved’ in s. 228, 
meaning of— Lady dying in Chandernagore, in 
French territory, leaving will —Will written by 
notaire at direction of testatrix in her presence 
but not signed by her, she being unable to stgn due 
to-illness—One of assets, debt due from person in 
British India—Copy of will bearing signatures 
and seals of notaire and presiding Judge af 

` Tribunal of Chandernagore annexed to application 











jor grant of Letters of Administration — There 
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was held sufficient compliance with s. 228 and 

Pettera of Administration ctuld be granted under 

s. 239. 

The word “proved” as used in s, 228, Succession 
Act, was not necessarily intended to be the equiva- 
“lent of “admitted to probate” or “probated” but to 
mean authoritatively established as being valid 
according to the law of the place where it was 
made. 

Alady died at Chandernagore, within the French 
territory leaving a will directing distribution of her 
properties. The will was written by the notaire of 
French Chandernagore according to her direction 
and in her presence and was properlyexecuted and 
attested according to the law prevalent there. The 
will, however, was not signed by the testatrix, as, at 
the time of the will she was lying sick and so was not 
capable of signing her name or giving her thumb im- 
pression. The assets of the testatrix comprised a debt 
due to her from a person living within the jurisdiction 
of the District Judge of the 21-Parganas. An ap- 
plication for grant of Letters of Administration was 
made and to it an authenticated and duly proved 
copy of the will and testament under the seals and 
signatures of the notaire, the Presiding Judge of the 
Tribunal and the Administrator of Ohandernagore 
were duly annexed. . The judicial functionary had 
endorsed that as the notaire had the function of 
authenticating will, no judgment was necessary to 
provethe genuinenessof the will, The original of the 
willwas kept in notaire's office as under the French 
Law, it could not be parted with : ‘ 

Held, that the will was valid according tothe 
French Law and there was sufficient compliance with 
conditions of s. 228, Succession Act. 

Held, also that Letters of Administration could be 
granted under s, 23). SUKUMAR Bangers v. RAJESWARI 
DEBI Cal. 596 
-————-8$83. 263, 268—Application for revocation 

of grant of letters of administration by person who 

kad contested such grant—It is maintainable only 
if new grounds are urged or it falls within limits 
of application for review— ‘New grounds’, meaning 
of —Such application is in substance one for review 

—Provisions of Ciril Procedure Code (Act V of 

1908) apply to it and it is defective and not 

maintainable when not accompanied by copy of 

order or decree appealed from. 

An application for the revocation ofa grant by a 
party who contested the order at the time at which it 
was made is on an entirely different footing from such 
an application made by a party who was a stranger 
to the proceedings which led to the making ofthe 
owler and had no notice of them. In the former case 
the matteris prima facie res judicata as between 
the parties. It is an elementary principle that where 
the party had an opportunity to put forward a 
particular just cause and had not chosen to put it, 
forward, he cannot be heard to agitate the same 
cause later. The question is whether the party 
applying for revocation had an opportunity before the 
grant was made of urging the very grounds he now 
puts forward, or whether he urges any new grounds 
that have arisen since he had that opporttnity which 
he refused to utilize, The phrase “new grounds" 
does nót mean additional evidence on ‘old grounds; if? 
might apply, for instance, to a case in which the 
person to whom letters of administration were granted 
had subsequently become of unsound mind. It is 
Meant to cover contingencies quite different in 
character from the mere discovery of evidence which 
if it had been available before,, might have-induced 
the Court to take a different. view, Where there is, 
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an allegation of fraudas a ground for vacating a 
judgment or order, the fraud proved must be extra- 
neous to everything whicb has already been adjudicat- 
ed upon by the Court. Subject to rules relating to 
“new grounds” the only other way in which the grant 
canbe attacked by a party who contestedthe order 
at the time it was made and who relies on fresh evi? 
dence merely is by bringing his application within 
the comparatively narrow limits of an application 
for review. 

An application for revocation’ ofa grant of letters 
of administration, made bya party who contested the 
order when it was made in favour of the opposite 
party, is in substance an application for review and 
falls under O, XLVII, r. 1, Civil Procedure Code, and 
when itis not accompanied by a copy of the order 
or a decree appealed from it is defective and not 
maintainable. By s. 268, Succession Act, the proceed- 
ings in this matter shall, so far as circumstances 
permit, be regulated by the Code of Civil Pro- 


cedure, K¥SANAKOORTHI YENKANA v. KESANAKOORTHI 
LETOHANA Rang. 827 
- Surety. See Contract Act, 1872, s. 23 276 


Discharge — Variation of original contract 
without consent of surety—Surety held discharged. 
lr is a fundamental principle of the law of surety- 

ship that a surety cannot be bound to something for 
which he hagnot contracted. Any variation in the 
original contract cannot bind the surety unless he has 
consented to the variation. ` 

Held, on facts that the subsequent agreement 
amounted to variation of the original contract and 
therefore the surety was discharged from his 
liability, Mussrs. NUSSERWANJI CURBETII BHESANIA 
& Co. v. MAHAMAYI AMMAL Mad. 920 
Tort—Damages—Cause of action—Worry caused by 

opposition by another party—Whether injury wm 

legal sense—Damages, if can be awarded. 

Damages are pecuniary compensation which the 
law awards toa person for actual injury he has sus- 
taiued by reason of the act or default of another, when 
such act or default is a breach of a contract or 
tort. What is described as worry is nothing buta 
mental perturbation or emotional excitement caused 
by the opposition set up by the other party. lt is 
of too trivial nature to be regarded seriously uy an 
injury in the legal sense of the term. ‘I'he so- 
ealled worry cannot provide a party with any cause 
of action for damages. Dirounanp KUNDANMAL v. 
MANAKOHANO MULTANMAL Nag. 18 
Trade-mark—Infringement—Sutt for injunction— 

Principles relating to infringement of trade-marks, 

explained—Held, that there was no colourable 

imitation and no deceptive resemblance in labela 
entitling plaintiffs to permanent injunctidn 
restraining defendants from using the labels. 

The plaintifs were dealing in piece-goods and 
had their own dyeing hd bleaching mills at 
Bombay where from black mulls were being ménu- 
factured with a device or a trade-mark of their own. 
This trade-mark consisted of the nume of the firm 
in English atthe top followed bya pictorial label 
containing the picture of a motor-bus with several 
passengergenjoying a ride therein and a tram-car in 
the background. Underneath the pictorial label it 

ewas given in Devnagri script that the goods have been 
manufactured in India. Below this appeared the 
“numerala “i424” and underneath these numerals were 
the letters “HR”. . The last line of this device gave 
the length of the piece us #4 yards and towards the 
Tight there was a sealofthe firm. Whe defendants 
had alse started manufacturing black mulia witha 
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device closely resembling that of the plaintiffs, 
That device also consisted of the name of firm in 
English followed by a pictorial label wherein the 
distinctive feature consisted of a motor-car, a palm 
and an iron fencing with green foliage in the back- 
ground. This pictorial label, too, was followed by 
some words in Devnagri script conveying a similar 
meaning as those on the plaintiff's device, and the 
numerals, the letters and the figures showing the 
measurements of the piece were exactly the same. 
A seal had also been placed in the corner. It was 
averred that the device adopted by the defendants 
wasa colourable imitation of the device of the plain- 
tiffs, and the plaintiffs asked for the issue of a 
permanent injunction against the defendants res- 
training them from using their device, get-up and 
labels and from passicg off or attempting to pass off 
their goods as those of the plaintiffs. It was estab- 
lished that the numerals ‘4424’ and the letters 'H R' 
were common tothe trade. It was alsofound as a fact 
that the plaintiffs’ goods were not known as ‘Motor 
Chhap’. It was further proved that the plaintiffs’ 
goods were known as ‘Lal Pagriwala’ and the defen- 
dants' as ‘Pili Pagriwala', and that the dealers and 
customers, who were parxticular in purchasing the 
goods of one of these firms, generally expressed their 
desire by resorting to these descriptions. The 
characteristic feature ofthe goods of these two firms 
was the pictorial label bearing, in the plaintiffs’ case, 
the combined picture of a motor-bus with joy riders 
and a tram, and in the case of the defendants’ goods, 
of a motor-car with a different background. 

Held, that there was no colourable imitation and 
no deceptive resemblance entitling the plaintifis to 
the relief prayed for. The distinctive mark of the 
plaintiffs was not copied by thedefendants and there 
was no possibility of illiterate persons confusing the 
distinctive maike,as the goods of the plaintifis and 
defendants were known by difierent names, From 
the mere fact that the plaintiffs came into the market 
some months earlier than the defendants, it could not 
be ‘said that they had acquired a reputation by long 
user. Having regard to thefact that the plaintiffs 
themselves had nut been honest in the choice of their 
device which was copied from the device used by 
other traders, no reliel could be granted to them, 

(Principles relating to the law of trade-marks 
explained.] Firm Daurat Kam-Mouan Das v, Firm 
Vera MaALL-KBWAL Ram Lah; 482 


Transfer of Property Act (IV of 1882), s, 3, : 
Ses Transfer of Property Act, 1882, s. 54 84 
see Transfer of Property Act, 1882, s. 5y 312: 


—8, 3—"Altestea"—Signatures of Registrar 
and witnesses on endorsement relating to aumission 
ofexecution and identification, whether sufficient 
attestation, i 
itis the instrument that an attesting witness has to 

sign in order tucomply withthe terms of the detini- 
tion of the word “attested” in s, 3, Transfer of bro- 
perty Act. When the Registrar, (or Sub-Kegistrar) 
appends his signature to the endorsements orto the 
particular endorsement relating to the admission ‘of 
execution and when the witnesses append théir 
signatures to the endorsement as to the identitication, 
it cannot be said by any stretch of imagination that 
the} are signing the instrument. Hence the sig. 
natures of the kegistrar and of the witnesses identity- 
ing thè executant at registration made as required 

“by ss. ¿8 and 59, Registration Act, are not sufticient 

attestation of the deed for the purpuse of the Trans- 

fer of Property Act, even 1f they signed the deed in 

the presence of the executant alter recgiving ackiiow- 
e 
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Transfer of Property Act—contd. 
ledgment from him of his signature or mark 
‘Sheen Ma Taer Sanu Ma Newz Nu Rang. 924 
-——— $. 3~— Copyright, whether comes within 
purview of actionable claim. ` : 
Copyright is no doubt beneficial interest in movable 
property butthe owner of the right has actual or 
‘constructive possession of the same and therefore 
‘copyright hardly comes within the purview of 
“actionable claim” as defined by the Transfer of 
“Property Act. Savirrr Devi v, Dwarka  Prasap 
Buatya f All. 84 
—s, 5—“Property” as used in Transfer of 
' Property Act, meaning of. | 

Per Allsop, J.—The word ‘property’ may be used 
in the objective sense of the concrete thing which is 
the eubject of ownership or other rights, or it may 
be used in the sense of the rights and interests of the 
owner or other person in that property. It is in the 
‘latter sense that fhe tarin is w in thin Peers of 

. Umeao Sines v. KAO BRU SINGH 

TOEN i All. 370F B 
———_ 8. 8—Sale certificate, construction of —S. 8, 
~ åf ‘applies. f : 
; Bai All sop, J.—A sale certificate is not an instru- 
‘ment which operates to transfer property. The 
auction-purchaser acquires his title at the time of the 
sale or its confirmation of the sale The sale certi- 
fieate is only evidence of title. As itis required by 
law to be reduced to writing, it is possible, if there 
‘is no ambiguity about it thet it must be accepted 
without further enquiry, bat if it conbains any latent 
‘ambiguity, the in construing it may certainly 


r 





Court in 
be referred to other evidence such as the decree or 
the document upon which the decree is based in order 
to ascertain what it really means, 

` Per Ganga Nath, J.—Section 8, Transfer of Pro- 
perty Act, will not apply to the interpretation „of the 
gale certificate. The sale certificate which is the 
title deed of the auction-purcheser, will have to be 
interpretrd ag aa ony E s 8, ane of Pro- 
‘perty INGH v. KAOHERU SINGA 
perty Act. Umrao | 11.370 F 8 
Ka 8. 8—Sale of zemindari share in execution 
‘of mortgage decree—House in abadi, if passes to 
“transferee Land in abadi, if part of land in 


a 





mahal. . , 
Per Full Bench, Allsop, J., contra.— | 
' The residential house of a zemindar is a separate 
unit and in no sense a part ‘and parcel of the pro- 
prietary right owned by him in the makal. Con- 
sequently on the transfer of the proprietary interest 
ofa zemtndar in the mahal, in execution of a mort- 
gage decree against him, his residential house in the 
abadi cannot, unless specifically included in the mort- 
gage pass to the transferee under s. 8, Transfer of 
Property Act, which does not apply to compulsory 
sales in execution of dene or to bag gre be mua ide 
i . UMRAO SINGH v. 
ed share in land A1 370 F 8 
s. 43—Daughter of deceased begoming his 
sole keir—During her life, deceased's maternal 
: grandsons fraudulently representing that they were 
owners of estate, mortgaging it—Property sold in 
execution of mortgage decree—Suit, by daughter for 
setting aside sale— During pendency of appeal 
: from decision of suit, daughter dying and estate 
devolving upon grandsons—Mortgage, whether good 
to extent of their shares in property. 
- It is the duty of the Court while passing 4 decree 
to take notice of the circumstances which happened, 
gince the institution of the suit and to frame the 
decree so as to fit in as far as practicable with the 
pltered conditions, — T ° 
a e 
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On the death of one M his properties devolved 
upon his daughter as his sole heir and the owner of 
the entire property. The maternal grandsons of M. 
during the life-time of the daughter, fraudulently 
representing that they were in possession of the 
estate and were entitled to mortgage the same, mort- 
gaged it to a certain person. The property was 
sold in execution of the mortgage-decree and the 
daughter brought a suit for setting aside the sale. 
During the pendency of appeal from the decision of 
this suit the daughter died and the estate of M 
devolved on the maternal grandsons of M : 

Held, that under s. 43, Transfer of Property Act,. 
the maternal grandsons could ‘not retain their share 
in the mortgaged property and the mortgagee could 
insist that though these mortgagors were not entitled 
to transfer the property which they did, yet as a 
portion of the estate had devolved upon them, the 
transfer and the sale should be held good to the 
extent of their shares. Ram JAPAN MISSIR v. JAGESARA 
Kugr Pat. 829 
—8,-44—Transfer of undivided share of land 
of zemindar—S, 118, U. P. Land Revenue Act 

(TIL of 1901), if affects Transfer of Property Act, 

in this respect. 

Per Allsop, J.—When a co-sharer with the consent, 
express or implied of the other co-sharers erects a 
building on a part of the joint land, there is an im- 
plied contract that he shall be allowed eto occupy that 
particular piece of land to the exclusion of the other 
Co-sharers so long as the property is joint. He is 
allowed, to that extent, part enjoyment of the 
joint land and his transferee is entitled to the 
same part enjoyment, The provisions of s. 11%, 
U. P. Land Revenue Act, donot affect in any way 
the provisions of the Transfer of Property Act about 
the transfer of the co-sharer's interests in the land 
with all that is attached to it. Umrao SINGE v. 
KAOHERU SINGH All. 370 FB 
—5, 50—Mortgagor assigning right to realise 

rent of mortgaged property to mortgagee— Notice 

of this given to tenanta—Subsequent purchase of 
mortgaged property by third person— Purchaser 
_ giving notice to tenants that mortgage has been 
satisfied and they should pay rent to him— 

Tenants without making enquiry paying rent to 

purchaser —Whether protected by s8. 50. 

Where a mortgagor assigns to the mortgagee the 
right to realise rent of the mortgaged property and 
the mortgagee gives notice of this to the tenants and 
the tenants pay the rent to the mortgagee in pur- 
suance of sucha notice, this liability would in law 
Continue untilthe mortgage is extinguished or un- 
less the mortgagee assents to their paying the rent 
to the mortgagor. 

eWhere the mortgaged property is subsequently sold 
at a Oourt sale and the purchaser gives notice to the 
tenants that the mortgage has been satisfied and 
that they should not pay the rent further to the 
mortgagee and the tenants without making any 
further enquiry from the mortgagor or the mortgagee 
pay the rent subsequently to the purchaser, their 
failure to make enquiry is á grossly. negligent act 
and they are not protected by s. 50, Transfer of Pro- 
perty Act. Burro Kersro Roy p. GOoBINDARAM 
Marwari Lat, 132 
———=— 8. 51—Transferee of property makinge 
improvement on it under bona tide belief that hei 

absolutely entitled to it—Acquiesgence pn part o 

transferor—Transjeree misied— Transferee on 

proof that he has no title, whether entitled to remove 

what he has, built. Oe ty . 

Tho rule in Ramsden v. Dyson (1865) LRIH L129; 
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is subject, in India, tothe exception that a party 
building on the land of another is allowed to remove 
the building. The right does not exist when the 
action is mala fide or tortious but when there 
is acquiescénce anda bona fide belief on the 
part of the person building that he has 
title, then if it should appear that the person 
building has notitle and was misled by the acquies- 
«cence, he is entitled to remove what he has built so 
long ashe substantially returns the land in thestate 





it was. ABDUL RAZAK v. NANDLAL Nag. 581 
8. 53. Sep Partnership 499 
mS, 53-A. . 
Ben Lease 618 
Bes Registration 220 


retros- 





8. 53-A—Applicability —Whether 
pective. 

Section 53-A, Transfer of Property Act is retros- 
pective in this sense that it affects suits brought 

«after Aprill, 1930, in respect of transactions 
effected before it. 

The general presumption is against giving 
btatates retrospective effect so as to impair an 
existing right. They are construed as operating 
only in cases oron facts which come into exis- 
tence after the statutes were passed, unless a 
retrospective effect be clearly intended. 

There was & mprtgage by registered deed dated 
1930 of certain land. The mortgagor and his wife 
had mortgaged the same in 1928 by an unregistered 
‘deed to D for Rs, 1,000 with possession, The un- 
registered dead allowed redemption on re-payment 
of the principal sum. The, subsequent mortgagee 
‘obtained a mortgage decree against the mortgagor 
and sued D for possession and ejectment: 

Heid, that s. 53-A applied and the suit as it 
stood could not succeed. The plaintiff was, however, 
entitled to redeem the land cn payment of Rs. 1,000 
to D. He was merely deburred from enforcing any 
claim other than that arising out of the contract 
itself, Daw Yı v, Maune Po Sauna Rang. 651 

8. B3-A—Document reciting that certain 
amount was received as advance against sale of 
land for certain amount and that balance should 
be pard within certain time—Document, whether 
can a construed as agreement contemplated by 

8. 58-A., 

The document contemplated by s. 53-A, Transfer of 
Property Act, need not be a formal agreement or 
contract, nor need it purport lo be in its entirety an 
ggreement, but part of the document at least must be 
jn essence an agreement or contract. It is not saffici- 
ent to say thatthe terms of an agreement can be 
ascertained from a document which purports to be 
on the face of it merely a receipt. 

A document recited that a certain sum of money 
Was received as au advance againet the sale of a 
piece of land fora certain amoun and thas the balance 
ehould be paid within a certain period : 

Held, that the mere mention of the date within 
which the balance of the purchase money was to be 
paid, was not eufficient in itself to turn the receipt 
into an agreement of the kind contemplated by 
B. 05-A, Barra Kuatoon v, Maune Pan Kang. 523 


s. 53-A, as amended In 1929 — Part 

erformence —Avpplicability to leases of occupancy 
` holdings under Bengal Tenancy Act (VIII of 1885). 

The terms of s. ¢3-A; Transfer of Property Act, do 
not exclude the case ofa transfer which inorder to 
be completed must be- governed by the special 
provisidns of. the Bengal Tenancy Att. There 
js nothing in the ‘Transfer of Property Act 


182--G, L—XHl, 


eat 
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orin the local Act to indicate that the general 
provisions of” the Transfer of Property Act shall 
not apply to agricultural leases, and there is no 
warrant for the proposition that the Bengal Tenancy 
Act excludes a defence such as is provided for by 
8. 53-A, Transfer of lroperty Act. NAKUL UBANDRA 
FoLLEY v. KALIPADA GHOSAL Cal, 389 
s, 53-A— Rights under, nature of. 

Section 53-A, Transfer of Property Act, gives the 
party relying upon it such rights which but for 
the lack of some formality they would have under 
the written agreement, but it givesno more and 
does not give any right which the informal 
agreement would not give. Ram Lau Saau v. BIBI 
ZORBA Pat. 618 
8. 53-A—S. 28 or Art. 113, Limitation Act 

(IX of 1908), whether apply to righ of defence 

under 8. 53-A, 

Per Nasim Ali, J.—Becticn 53-A has imported in a 
modified form the English doctrine of part per- 
formance into this country. It confers only a passive 
right and is availeble to a defendant to protect his 
possession. Article 113 or s. 28, Limitation Act, 
certainly cannot apply to such a right. NAKUL 
Osanpra POLLEY v., KALIPADA GHOBAL Cal. 389 

8, 53-A—S. 53-A is generally only available 
to defendants—Exceptions stated, 

Section 53-A, Transfer of Property Act is generally 
speaking only available to a defendant. It is only 
in exceptional cases sucb as in a suit for specific 
performance that it may be availed of by the plaintiff. 
Apart from s. 53-A, the doctrine of part performance 
is not applicable to India. MoHAMMAD ROWrHER 
v. TINNEVELLY MUNICIPAL CouNOIL Mad. 299 
—-——s, 53-A—Scope of s. 23-A—Defence under 

—Bar of limitation—No present right to enforce 

contract—Right of defence, tf lost, 

Per S. K. Ghose, J.—The doctrine of part perform- 
ance being now a substantive provision of the Trans- 
fer of Property Act must be construed as it is 
enacted, and since the provision of s. 43-A confers a 
right which isonly available to a defendant to pro- 
tect his possession, no question of limitation arises 
thereunder, since there 18 no bar of limitation toa 
defence. Uonsequently the right of defence under 

5. 53-A is not lost even if the person claiming such 
right has no present right to enforce the contract. 
NAKUL OHANDRA POLLEY v. KALIPADA GHOSAL 

Cal. 389 

——-——s8, 54, 3, 130—856. 54, applicability of—Sale 

of copyright —S. 54, if applies— Assignment of 
copyright by unregistered deed—Validity. 

Section 54, Transter of Property Act, has no ap- 
plication to the sale of immovable properties The 
words “intangible thing” in e. 24 have reference only 
*to immovable property. Copyright is movable and 
not immovable property. Therefore s. 54 has no ap- 
plication to the sale of copyright and itcan be validly 
assigned by an unregistered instiumeut. Savitri 
Duy v. DWARA PRABAD Buatya All. 84 
s. 55 (1) (g)—Vendors of immovable property 

agreeing to indemnify vendees, if they sujfer loss 
or damage on account of any person laying claim 
to property — Morigagee from original owner of 
property bringing suit on his mortgage — Vendees 
not properly defending suit ana unnecessarily 
payiny large sum to save property — Whether 
entitied to recover amount so paid, 

The vendors of certaine immovable “property 
undertook to indemnify the vendees, in case they 
suffered any loss or damage on account of an 
person putting forward a claim to the property sold. 
Subsequently a mortgagee fromthe original owner 
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of the property instituted a suit on the mortgage. 
To save the property, the vendees pid a certain 
sum of money to the mortgagee: 

Held, that the vendees were not legally entitled 
to recover the amount so paid and the litigation 
expenses from the vendors, if it was found that the 
plaintiffs (vendees) were negligent in their defence 
of the mortgage suit and did not raise proper pleas 
available to them and that there was nocloud on 
the title of the plaintifis’ vendors and with a little 
diligence exercised on the part of the plaintiffs 
the cloud that was sought to be cast upon it could have 
been cleared up and that the plaintiffs-vendees un- 
necessarily paid an exorbitant sum to the mort- 
gagee, without even consulting the vendors. 
Looxmangr ADAMJI & Oo, v. MANGAL BAIN Lah. 60 


s — 8. 58 (f)—Equitable mortgage—Creation of 

—Essentials. 

Where there isa loan and document or documents 
relating to the property alleged to have been mort- 
gaged are deposited, the only other fact that need be 
established, for the perpoes of proving an alleged 
equitable mortgage, is that such document or docu- 
ments have been deposited with the intention of 
creating a security on the property mentioned therein. 
It is not necessary that the whole or even the most 
material of the documents of title to the property 
should be deposited or that the documents 
deposited need necessarily show a complete or good 
title in the depositor. It is sufficient if the deeds 
deposited bona fide relateto the property. BRIJ 
Mosan KEMKA v. ABDUL MAJID Rang. 564 

ss, 58, 105— Document purporting to be 
lease fulfilling definition of usufructuary mortgage 

—Document is mortgage and not ledse. y 

Where a document purporting to be a lease, 
fulfils the definition of a usufructuary mortgage, it is 
a mortgage. The mere fact that the document des- 
cribes itself as a lease does not make it a leage! 
JABBARSHAH V. KANOHBEDI I AL Nag. 239 


ss, 59, 3—No evidence to show that 
signatures of witnesses to admission of execution 
of document, were affixed in presence of executant 

_ —Mere endorsement by Sub-Registrar of admission 
of execution and signatures of witnesses present at 
oe time, whether suficient to satisfy requirement 

of s. 59. 

. The mere endorsement by the Bub-Regietrar 

of an admission of execution and the signa- 

ture of the witnesses present at the time are 

not sufficient to satisfy the requirements of 

s, 59, Transfer of Property Act, as amended by 

the Acts of 1926° and 1927, where there is no 

evidence to effect that the signatures of the wit- 

neeses to the admission were affixed to the docu-* 
ment in the presence of the admitting executants or 

any endorsement to that effect. 

Hence where the document as it stands does not 
show that the signatures of the idgntifying wit- 
nesses were affixed in the presence of the executant, 
the document cannot be said to be property 
attested; unless it is shown that the signatures of 
the identifying witnesses were affixed in the pre- 
sence of the executant. A, DHANAPALA OgeErty v, D. 
GoverosanD OHBITY Mad. 312 

- 8.81, Bes Transfer of Property Att, 1882, 

- 656 493 
= ss. 56, 81—Marshalling — Application — 
Only subsequent purchaser or mortgagee of one of 
the items canenforce marshalling, 
The application of the rule as to marshalling hae 
the effect of adjusting the equities between thé mort- 
e 

















_. INDIAN OASËS 


. SWAMI 


(1939 
Transfer of Property Act—contd. . - £ 


gagor and subsequent transferees from him and car 
be enforced by a Court as against the prior mort- 
gagee, provided his interests are not adversely. 
affected by the application of the rule. Further; 
marshalling can be enforced only at the instance ofa 
subsequent purchaser or a subsequent mortgagee of 
one of the items of the mortgaged property. Mp, 
KARIMUL RAHMAN Kuan y. SARASWATI SUGAR SYNDEOATS 
All. 493: 

—— 88, 83,103, 84—Deposit under s. 83 —Minor. 
mortgagee=-Date from which it is effective. ; 
The deposit under s, 83, Transfer of Property Act, 
is only a form of tender and, a tender to be effeotive. 
must be made to anadult, so that where the mort- 
gagee happens to be a minor, the tender will be 
bad, unless made to his guardian, A deposit into, 

Court (which, is equivalent to a tender) becomes 
effective where the person concerned is a minor 
only from the date when he is properly represented 
by a guardian. Sueran OJETTIAR v. RANGAN OHBTIY 

: Mad. 287 

——-s, 84, before amendment of 1929— 

Deposit under a. 63 withdrawn and morigagor not 

ableto produce amount even at time of redemption 
—Mesne profits, amount of. 

“Where the assignee of a mortgagor who had 
mortgaged his property with possession deposits 
the amount under s. 83, Transfer of Property Act, 
which the mortgagor refuses to eaccept and subse- 
quently the amount is withdrawn by the assignee’ 
and itis found that he i3 not able to produce the 
amount even atthe time of the suit for redemption, 
he is entitled to mesne profits only during the 
period the amount was in Court deposit and not 
subsequently. SUPPAN CHETTIAR v. RANGAN CLETTY 

: Mad. 287 
—_——s. 92 (as amended by Act XX of 1929) 
—S. 92, if _retrospective—Subrogation — Partial 

subrogation, before 1929, f 
- Section 92, Transfer of Property Act, inserted by 
the Amending Act XX of 1929, is not retros- 
pective in its operation. hee 

Even before this amendment in 1929, partial 
subrogation was permissible when the charge ona 
distinct’ item of the property mortgaged was com- 
pletely discharged. SRINIVASULU NAIDU v. DAMODARA- 
Narpu Mad. 937 
———-8. 92—Subrogation—Accrual of right of 

subrogation—Payment, if should be in addition 
and not out of purchase money— Person discharging 
prior mortgage personally liable to pay it—If 
entitled to subrogation. eel . 

For the right of subrogation to accrue, it is nob 
necessary that there must be a payment in 
addition to the purchase money, not out of the 
purchase money. f : 

When the person discharging a prior mortgage 
is one personally liable to pay it, as where the 
payment is made By the mortgagor himeelf, no. 

uestion of subrogation arises; in all other cases,' 
the matter is one of intention, the rule being, that 
when there is no express evidence, such intention 
should be ascribed to the person paying, 48 would 
show that he acted according to his interest, 
SRINIVABULU NAIDU y. DAMODARASWAMI, NAIDU 

Mad. 937. 

~——s, 98 (before amendment)— Morigage 
partly of nature of simple and partly of mature 
of usufructuary mortgage—. Whether falls: under 
a 98, f 
A mortgage which is partly of the nature of a 
simple mertgage and partly ofthe eture-of an 
ugufructuary mortgage and is thus a. combination, 


. 
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of these two particular forms of mortgages, does 
not fall within ‘anomalous mortgages’ as described 
in the old s. 98, Transfer of Property Act, Butto 
Kerrsto Roy v. Goprnparaw MARWARI Pat.132 
————-S. 100—Charge — Notice—Purchaser held 
not to have notice. ; 

A purchaser cannot be held to have a constructive 
notice of a charge on the land, if there was no obliga- 
tion on him fo make inquiry in the Mamlatdar's Office 
to see if there was any charge on the land and all that 
he waa bound to do was to ses if there was anv entry 
of the charge in the Record of Rights which made 
no mention ofthesame. Under such circumstance he 
is a purchaser for value without notice. LAKSHMAN 
VENKATESH NAIK v. SEORETARY of State Bom. 635 

s. 103. Sze Transfer of Property Act, 1882, 
. 8. 83 287 





———-$, 105. 
` Sen Transfer of Property Act, 1882, s. 58 239 
Sze Transfer of Property Act, 1882, s. 107 299 


- $.106—Notice of ejectment — Object of — 
- Notice omitting certain portion of land but 
< including another portion by mistake—Total -jama 
correctly deseribed—Notice held not invalid. 
* Where the object of the notice is clearly to inform 
the tenant of the land from which the landlord intends 
to eject him on notice under s. 106, Transfer of 
Property Act. and%if the notice makes it quite clear 
tohim that the landlord intends to take possession 
of the whole of the jama, there can be no doubt 
that the notice is sufficient. 

If a’ portion of the tenancy is omitted iw the notice, 
the notice is not a valid ons. 

But where some portion ofthe laad has been 
Omitted from the description of land given in the 
achedule t> the notice, while ancther portion is in- 
cluded by mistake, but the total jama is correctly 
mentioned in general terms, the omission and the 
inclusion are merely an inaccurate description of the 
land and do not invalidate the notice.  GIRIDAARI 
Lau MUNDRA v. Puangnpu Narayan Roy DEB karan 
- al. 8 
——--—-88, 107, 105—Letting out of a right to 
- collect fees of slaughter-house and fish bazaar is 
- tease—Such lease executed only by lessee —Validity 





of. 
` A right to collect fees of slaughter houses -and fish 

Mbazars amounts to a profit arising out of land and 
“falls withia the definition of immovable property as 
iven in s. 3, cl. 25, General Olausee Act, It would, 
herefore, fall within the definition of a “lease” as 
«defined ins, 105. Transfer of Property Act, and would 
wequire to be executed by both the lessor and the 
Messse under s, 107 cf the Transfer of Property Act. 
Where, therefore, such a lease is executed by the 
lessee and presented for registration by him, but at 
the time of the registration it, is not executed on 
tbehalf of the lessor, it is invalid. Mosamep RowtHer 
P. Tinnevetty MUNIOIPAL UOUNOIL Mad. 299 

8.130. Sze Transer of Property Act, 1882, 
i 84 


8, 54 
Trial by Jury. Sze Bengal Suppression of Immoral 
Traffic Act, 1933, s. 9 447 


Trust—De fact trustee—If can maintain action on 
begalf of trust—His position in this respect—One 
trustee, if can maintain action without joining co- 
trustees. . 

.There is no warrant for the conclusion that a 
le facto trustee, as such, has any locua standi to 
maintain an action on behalf of the trust. «Afterall, 
lis position ist that of an intermeddler or a wrong- 
Koor {unless ón the facts of each case a presumption 


le . 


GENERAL INDEX 


xcix 


Trust—concld. . 


can be raised in his favour of being a trustee (de jure) 
and he cannot confer any rights on himself by com- 
mitting a wrong, although,he may assume liability 
on account of: this conduct. The position of such 
trustees under the Hindu Law is inno way different 
from what they occupy under other systemsof law. 
A trustee de facto is really no other than what is 
known to law ag a trustee de son tort and his position 
does not improve, by describing him to be a trustee 
de facto, As a trustee de son tort he cannot be held 
to confer a right on himself to maintain the suits, 
even if they are taken tohavebeen instituted for the 
benefit of the charities, 

The general principle of law is that the officeofa 
trustee, irrespective of the number of trustees,is a 
joint one and co-trustees form, as it were, one trustee 
and must therefore execute the duties of their office 
jointly. Nosuitin regard to trust properties would 
be maintainable by one or some of the trustees only, 
if, the remaining trustees are not before tha Court 
either as plaintiffs or even as defendants, VEDAKANNU 
NADAR v. NANGUNERI ANNADANA Onateam Mad, 141 
—Misconduct of trustee, tf ipso facto results in 

his removal. 

Misconduct on the part ofa trustee does not ipso 
facto result in his removal. Vepaxannu NADAR v. 
NANGUNERI ANNADANA CHATRAM Mad, 141 

Suit by trustee to recover trust funds applied 

in breach of trust — Art, 120, Limitation Act (IX 

of 1908) applies —Trustee ignorant of breach—Right 

to sue, when accrues. 

A suit by a trustee against a binker with whom 
the trust funds are depositel for recovering the 
amount of the trust fund applied by the banker 
towards a customer's debt in breach of trust, is 
governed by Art. 120, Limitation Act, and where a 
trustee is kept in ignorance of the breach, the right 
to sue does not accrue until the trustee becomes 
aware of the fact P.  N. R. M. Nacapea OABTTIAR w 
O. R. M, O. M. S. P. Firu Mad. 673 

Trustee-—Charitable Endowment — Transfer 
of right to conduct charity by trustee to co-trustee 
for consideration, is against public policy. 

Having regard to the idea of the public policy 
which militates against the alienation of the offica 
of a trustee to an endowment either charitable or 
religious, whereatrustee or hukdar ofa charitable 
endowment transfers his right to conduct charity to 
another co-trustee for consideration and agrees that 
he would not have any claim in respect of duty or 
right of conducting the charity, the transfer cofera 
no right on the transferee. VEDAKANNU NADAR v. 
NANGUNEBI ANNADANA ORATRAM Mad. 141 
Trusts Act (Il of 1882),s.88. Ser Landlord and 
° tenant 217 
U. P. Agriculturists’ Rellef Act (XXVII of 1934), 

s 2(10)(a)—Sale of goods—Fact that price of 

goods is owing does not constitute loan by seller to 

purchsaer, e 

In the definition of “loan” in the U. P. Agri- 
culturists' Relief Act, s. 2(10:(a), there must be 
an advance to an agriculturist. In the case of 
goods being sold, this cannot be held to bean ad- 
vance to the agriculturist. The goods themselves 
are not advanced as a loan. The fact that the 
price ofthe goods is owing does not constitute s 
loan by thesellerto the purchaser. Frem SUKJANAND ` 
Maraura Prasap v. HIRM RAM, GOPAL QIRJA SANKER 
AHL 59 

extend 





4 
————-8, 7—Applicability — Act does not 
protection outside province, 
Provincial Legislature cannot, be presumed evon 
to. haye considered that it had power to pibtact, the 
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a r 
agriculturists of the province from the extra-provin- 
cial consequences of the contracts that they might 
enter into outside the province, it being only empower- 
ed “to make laws for the peace and good Government 
of the territories for the time being constituting that 
province" The operation of the U. P. Agriculturists’ 
Relief Act would thus be prima facie confined to 
the United Provinces, and it would be impossible 
to contend with any show of reason that such 
sections of the Act, as for example s.35 or 40, 
which impose penalties “for entering in books of 
account a sum larger than that actually lent.and 
for not giving receipts” or prescribes “stamp duty, 
ete. on certain bonds by agriculturists” could 
have any operation outside the United Provinces. 

. Consequently, a suit on a hand-note executed at 
Banie Chappar in Gopalgunj Munsifi by- defendant 
an agriculturist and resident of Gorakhpur 
District inthe United Provinces can be filed in 
Gopalgunj Munsifi sincethe United Provinces Act 
does not take away the jurisdiction of Courts 
lying outside the province. BrIJU PANDY v. GANGU 
AHIR Pat. 569 


- 8.30 (1)—Simple mortgage to secure certain 
.-loan~Part of loan paid by sale of property — 
Promissory note in lien of balance executed in 
- favour of motgagee—Suit on it—Mortgagor applying 
for benefit of 3. 30—Court,if can go behind 
promissory note and take into constderation earlier 
, transaction of mortgage. 


A deed of simple mortgage was executed by the 
defendant and certain other persons in favour of the 
plaintiff in order to secure a certain loan. Several 
years afterwards the mortgagors discharged a part of 
their liability under the mortgage. Not being ina 
pesiticn to pay anything in cash, they executed a 
sale deed in favour of the plaintiffs in respect of 
ceitain property and therely- the loan was agreed to 
be satisfied to 8 certain extent. A sum of Rs, 500 
remained due to the plaintiffs, in respect of which 
the mortgagors executed a promissory note The mort- 
gagors applied for the benefit of s. 30,U. P. Agricul- 
turists’ Relief Act : 

Held, that the only loan that was ever advanced in 
this case was the one in lieu of which the deed of 
simple mortgage was executed, The mere fact that 
a promissory note was executed for the balance of 
Rs. 500 didnot mean thatthe Oourt was not entitled 
under s. 30 of the Act to look behind the promissory 
note and to take into consideration the real transac- 
tion of the loan, i e., the original transaction of the 
mortgage. Ramanand Mister v. Ram BARAN OHAUBE 
j All, 339. 


‘U.P. Encumbered Estates Act (XXVof 1934), 
ss. 6, 7 (1) (b)—Suit for dissolution of partner- 
ship and for accounts, whether in respect of “debt” 

_ —If barred by s. 7 (1) (b). ° 
A suit for dissolution of partnership and for 

accounts is not 8 suit for enforcement of any 

pecuniary liability but isa suitto terminate and 
wind-up the business of the partnership and to settle 
the accounts between the partners. Sucha suit 
cannot be deemed to be a suit in respect of any 
debt within ` the meaning of s. 7 (1) (b) of 
the U. P. Encumbered Estates Act. Moreover; as 

‘before the settlement ‘of accounts it * cannot be 

ssid that any amount is due to the pléintiff 

from the defendant and there being no debt incurred 

before the passing of order unders. 6, s.7,(1) (b) 

does noteapply. MADHO Peasap v, MAKHAN LAL : 

2 Alls 325 
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U. P. General Clauses Act (| of 1904), 8. 6— 
Water Rules of 1917, whether come under heading 
of regulation—Suit by person interested in water 
right when these rules were in force—S, 6, if 
applies—Jurisdiction of Revenue Court totry suit, 
The water rules of 1917, come under the heading 

of regulations and these rules in Kumaon were 

made by the Local Government which had power 

to pass rules having the force of law. Section 6, 

U. P. General Olauses Act, therefore, will apply 

and the Revenue Gourt would have jurisdiction to 

try a suit instituted. by a person interested in 
water right, at a time when these rules were in 

force. Jit SINGE V. GHETLU. All 911 

U. P. Land Revenue Act (lil of 1901), s. 118. 
Seu Transfer of Property Act, 1882, s 44 370 

Usurlous Loans Act (X of 1918), s. 3 (as 
amended bys. 5 of Punjab Act VI! of 1934) 
—Subsequent mortgage independent of prior mort- 
gage — Consideration, for subsequent mortgage, 
amount due on previous one—Whether makes them 
one tramsaction—Suit on second mortgage only 
—~Account of first mortgage, if can be re-opened. 
In a mortgage executed in 1930, the property mort- 

gaged comprised one-half of the house, andon the 
principal sum thus secured, interest was agreed to be 
paid at 18ł per cent. per annum and the term of that 
mortgage was two years. Accounts under that 
transaction were gone into and were finally closed. 
Another mortgage was subseqifntly executed on 
March 7, 1934, and the property mortgaged by it was 
the whole house and not one-half as before. The 
rate of interest fixed was Rs. 9 on the entire mortgage 
money. The term of this mortgage was also fixed 
different. A mortgage suit was filed by the mortgagee 
on the second mortgage : 

Held, that in the circumstances the two transactions 
were independent of each other, and the mere fact 
that the consideration for the second transaction was 
the amount due on the first, would not make them 
one transaction., It was not, therefore, permissible 
to the Court tore-open account of the mortgage 
transaction of 1930 under s, 3 of the Usurious 
Loans Act,as that mortgage and the mortgage in 
dispute were two independent transactions. 

Held, further that the suit was not brought on a 
series of transactions but only on the second mort- 
gage which wasan independent transaction from tho» 
first. The explanation to Proviso (1) of s. 3, Usurious. 
Loans Act, did not therefore apply. Gran Cranp v, 
MOHAMMAD ALI Lah. 294 
8. 3 (1)—“Reason to believe,” meaning 

explained, 

The expression “reason to believe” in s.3 (1), 
Usurious Loans Act, does not require that there 
should be evidence on the point before the Court, 
It issufficient that the Court should have reason 
to belieye by taking judicial notice under the 
appropriate provisigns of the Evidence Act, ZIA-UL. 
Hasan v., Ganaa DEI All, 544 
Vakalatnama—Construction—Held, power given by» 

vakalatnama waa wide enough to authorize Pleader 

to file petition for special oath, 

The vakalatnama by which the Pleader was 
appointed empowered him to file petition of com- 
promise in the suit, file petition fer referring the 
case to the arbitrators withand without the signa. 
tures of the defendants, withdraw the suit by putting; 
in petition without their signatures and amongst 
other things, to take whatever steps he thought, 
necessary in the suit: b 

Held, that the powers given by the vakalatnama 
were witle enough to authorize the Pleader .to file 
& petition for special oath. Japu Bany v. OBAMRA 
Basu ` i Pat. 79% 





Vol. 182) 


Vendor and purchaser — Vendor repudiating 
bargain. —Purchaser claiming specific performance 
—Onus about readiness and willingness, how 
discharged. ; 

The ouns about readiness and willingness in the 
absence of evidenceto the contrary may bə easily 
discharged, After the other side (vendor, has re- 
pudiated the bargain of sale all that is necessary is 
that the plaintiff should be still ready and willing to 
‘carry it out. BRIJMOHAN v. CHANDRABHAGARAI 

Nag.12 

WIlil—Attestation—Presumption—Atiesting witnesses 
giving conflicting evidence — Duty of Court. 
Every presumption will be made in favour of due 

execution and attestation in the case of a will, regular 

on the face of itand apparently on the face of it duly 
executed. 

When the evidence of the attesting witnesses is 
vague, doubtful or even conflicting upon some material 
point, the Court may take into consideration the 
circumstances of the case, and judge from them 
collectively whether the requirements of the statute 
were complied with: in other words, the Court may, on 
consideration of the other evidence or of the whole 
circumstances of thecase, come to the conclusion that 
their recollection is at fault, that their evidence is of 
a suspicious character or that they are wilfully mis- 
leading the Court, and accordingly disregard their 
testimony and pronounce in favour of the will. 
MOHAMMAD ZIAWLLAH Kuan v, Rarig Monammad 
Kuan Oudh 190 
—-——Burden of proof. 

Whereas person propounds a certain will which is 
disputed, burden ison him to satisfy the Court of its 
genuineness. MOHAMMAD ZIA-ULLAH Kuan v, RAFIQ 
MoHAMMAD Kran Oudh 190 

Construction —" ty community” — Inter- 
pretation—Hindu Law—Sub-caste—Chitpavan, 

The Chitpavan sub-section of the Maharashtra 
community is a community by itself having peculiar 
characteristics which distinguish it from other com- 
munities forming part of the larger Maharashtra com- 
munity. 

A Ohitpavan Prahmin (Hindu) by his will directed 
his executors to pay certain legacies and bequests. 
Olause 3 (e) of the will read as: “A sum of Rs 50,000 
(fifty thousand only) towards medical relief of persons 
of my community or any other charitable purpose 
of utility to my community, such object tobe named 
after me.” f 

Held, that the words “my community" used by the 
testator in cl. 3 (e) of this will referred to the hit- 
pavan Brahmin (Hindu) community, and not tothe 
Dakshini Brahmin community as a whole. JANARDAN 
GOVIND GOLE p, ÅDVCOATE-QENERAL oF BOMBAY 

3 Bom. 686 

——— Oonstruction— Religious trust —Appointmept 
of trustees —Will creating religious trust—Son of 
testator appointed trustee—No further direction 
as to devolution—Presumgption. 

Where the testator creates a religious trust by 
his will, confer:ing the trusteeship on the founder's 
son without further words, it does by implication, 
make provision forthe appointment of trustees to 
succeed him. It confers the office on his heirs 
after him. The appointment amounts to grant of 
a heritale trusteeship to the particularson and 

ecther sons of, the testator cannot claim to be 
declared trustees onthe ground that the sppoint- 


ment of the first trustee was only for his life 
time, Purrt RAMAOHAR v. P. V. Venkata Row 
Mad. 690 





Construction'—Testator holding property as 
< his own, making will and appointing a child as 
~ his chola and giving property to him absolutely— 


L 


GENERAL INDEX. 


ef 
Will—contd. 


Widow to, act as guardian ~If chela wereio die, 

widow given power to appoint another chela— 

Appointee dying ani widow appointing plaintiff as 

another chela butsubsequently repudiating him— 

His suit for poseession—Held testator was not 

mahant in proper sense of the term— Plaintiff 

held could not succeed. ; 

There was a gift of a cerlain property at some 
ancient time to one A who apparen'ly held it as his 
own property. After his death, it went to his 
chela. Thenceforth the succession was from guru to” 
chela ard ultimately it came to one K who, during 
his lifetime, held and enjoyed the property as his 
private and personal property. ‘He took one S, an 
infant as achela. K left a will the terms of which 
were: “S minor, aged about two years and a half. ig 
my chela. Therefore, I, while in a sound state of 
mind and body,have given the’ whole of my pro- 
perty ...........0f which I am myself the owner 
in possession, to 8 aforesaid my chela and have 
made him mahant and successor in my place 
and have made my wife M guardian and heir of 
the said mahant. lf mahant S should die, then M 
shall, in consultation with the (named) raises of 
the kasba, have power to appoint snother person 
as a chela. As this property is my personal 
property and as I have complete power in respect 
of it, I make a will by this writing that mahant S 
and the said,M, guardian of mahant S, shall at no time 
have power to sell or mortgage my property and the 
bhek also shall have noconcern with my property." 
After K'sdeath M managed the property apparently 
on behalf of the infant, who died three years after 
K's death. Subsequently M nominated the plaintiff 
asa chelato K according to the feims ofthe will 
but in spite of this nomination, she remained, ag 
before, in possession and enjoyment of the saidfpro- 
perty. Disputes began to arise between the plaintiff 
and M who eventually repudiated the appointment of 
the plaintiff as chela and executed a deed of trust 
of the said property, by which she dedicated it to 
certain charitable uses The plaintiff filed a suit for 
posseasion of the property against M and the trustees 
basing his claim under the will, as the chela of K 
or as persona designata: ' 

Held, (i) that the will was a w:itton document 
and its terms were known to the plaintiff ag well 
as to Af and that if M puta wrong interpretation 
on the will and if the will did not give a title 
to the plaintiff and Mf said that it did give him 
a title, that statement of M would ben statement of 
law, being an interpretation of the will, and such 
a statement could not operate as an estoppel against 
M since there could be no estoppel on a point 
Oar ih he pl ih l£ 

Cii) that the plaintif himself joined the tr 
as defendant in the suit, claimed relief coats 
them and obtained a decree for possession and 
costs, They were, therefore, aggrieved by the 
decree and were besides interested in supporting 
the trust, which the plaintifi sought to impugn 
Oonsequ2ntly upon the death of M, the trustees 
could prefer an appeal to the Privy Council ; 

(tit) that K held the property as his own 
personal property. Although words like mahant. 
chela and other expressions properly appropriate 
to the order of sannyasins or mahants had 
been used, these words were mere pretentions, Jf 
the préperty was held by A as his private Property, 
‘the mere circumstance that it had subsequently 
descended from guru to chela would not warrant 

6 presumption that it was religious property, 

(iv) that there were no words giving the property 

e 


.to the plaintiff, 


cil 
Will—contd. 


either as a chela or persona 


- designata; the will used no dispositiv8 words, as 


in the case of 8; giving the property to the chela, 
who was to be appointed by M. This omission 
was in striking contrast withthe previous words 


.of absolute gift used in connection with his first 


chela and the Courts had no power to give effect to ° 
a hypothetical intention by supplying lecunae in 


‘the will, and thereby making practieslly a new will 


for the testator. Therefore the gift to S was ee nomine 
and could not be construed as a gift to the sub- 
sequent chela appointed by M;the gift toS stood 
on a footing of its own, and the plaintiff could 
not claim its benefits by reason of the circumstance 
that he was appointed a second chela to K. 

(ve) Asthe plaintiff claimed under this will, he 
could not repudiate the statements of the testator. 
Kartar Sixes Beni v. Dayan Das PC 753 
~ Construction—Testator making will when 
` wife was pregnant—Provision thatif daughter be 

born, she should be married in a particular way 

--Power of adoption given to wife only if son is 

born but does not survive her~Daughter born but 

dying soon after —Widow adopting — Adoption held 
invalid. 

In construing a will the Coart should not provide 
pas a contingency which the testator left unprovided 
or. 

A will was executed by a Hindu when his wife 
was pregnant, By one of the clauses he provided 
that ifshe gave birth to a male child, she should 
manage the property till that child attained majority 
and then hand it over to him. In another clause he 
provided that if the wife gave birthto a female 
child, she was to bemarried inthe same manner as 
was provided for existing daughter in a previous 
clause. Then came another clause which ran as 
follows: Tf a male child be born but it does not 
survive my wife she isto adopt a boy of her choice 
or a boy among my agnates, till the adoption abides. 
The said adoptec is to take my estate in full owner- 
ship; and during his minority, my wife shall be in 
possession of the estate. It turned out that the 
wife gave birth to a daughter and -it also 
happened that the pre-existing daughter as well as 
this daughter died shortly afterwards. These 
events happened subsequent to the death of the 
testator. Thereafter the widow adopted a son to 
her husband: 
` Held, that the adoption was invalid and the fact 
that his daughter died subsequent to his death could 
not affect the construction of the will. KASTURI 
NARASARAJU v. KASTURI SATYAVATAMMA Mad. 715 
Construction—Will creating lawful and well 
` recognized mode of devolution—Court cannot draw 

inferences. 2 

If the will as it stands creates a lawful and 
well recognized mode of devolution the Courts are 
not at liberty todraw inferences. The testator 
must be held to have intended the legab effect of 
his words. Port: RAMAGHAR v. P, V. Venkata Row 

Mad. 690 
Executor—Passing of property from eze- 
cutor to devisee, whether breach of covenant not to 
assign—-Lexecutor himeelf being a devisee, whether 
- makes any difference—Lease in favour of testator 
providing that interest in lease could not be trins- 
ferred without lessor's consent—Testator under will 
~ giving property including interest in lease*to son 
‘ -and appointing him executor—Disposition, whether” 
constitutes breach of covenant. 
` An executor takes property not for himee 
ut for the devises under the will which eppoin' 
io- . 
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him executor, and the passing of the property 
through the executor to the devisee is no breach 
of covenant contained in a lease not to assign 
since his function isto transfer the lease to some 
davisee even if that devises be himself. 

A lease was granted toa person not simpliciter 
but inelnding his heirs, executors, administratore 
and permitted agsigns. If contained a clause that 
the lessee could not sell, donate, mortgage or other- 
wise dispose of or deal with the interest without 
theconsent of the lessor. The lessee by his will 
gave all his property including the lease to one of 
his sons and also appointed him executor of the 
will. On the death of the lessee, the name of the 
executor was recorded in the Government records 
as the substituted lessee andthe lessor accepted 
the rent from him: 

Held, thatthe disposition of the lease by the 
will did not constitute a breach of covenant not 
to assign asthe executor being in terms one of the 
lessees was as much entitled to hold the lease as 
a permitted assign. Even assuming thatthe device 
was in breach of the covenant, the lessor must 
be deemed to have waived the forfeiture as the 
name of the executor was recorded as a lessee and 


rent accepted from him by the lessor. Simon 
CHRISTOPHER JAYAWARDENE vy, ALFRED CHRISTY 
JAYAWARDENE 


e . PC770 
Genuineness — Will held not genuine. ji 

Held, after considering all the relevant documents 
and other evidence, that the will in dispute 1Ex. 30) 
wig not genuine. Mosawmap Zia ULLAN KHAN v. 
Rara Mo 14mMMAp Kaan Oudh 190. 
—Oral —Person founding claim on such will— 

Nature of proof. : 

If a case of an oral will has been set up by 
any of the parties, then it would be the paramount 
duty of the person founding his claim on the oral 
willto prove the exact words used by the testator, 








Upon a question whether an oral statement amount- 


ed to a will, the greatestcare must be taken and 
strict proof must be required. The Oourt must 
bs made certain that it knows what thespeaker 
said and must from the circumstances and from 
the statement beable to infer for itself that testa- 
mentary effect was intended in addition to being 
sitisfiad of the contents of the direction given, 
Izuar Fatma BIBI v. Ansar Fatma Brat AU. 801 (b) 
———— Revocation—Essentials — Held there was no 
revocation. 

Though the will of a Muhammadan need not be 
drawn in form, and it need only be a declaration 
of the testamentary intentions of the testator, it is 
imperative that there should be evidence which 
would justify a conclusion that the testator intend- 
ed that the declaration which he made of his in- 
tentions should be of itself operative and that it 
should not be merely the basis for making a draft 
which he would subsequently scrutinize, correct 
and amplify before signing it. 

_ Held, on facts that the testator did not intend 
his communications to the solicitors, to be a 
codicil or to be in themselves the revocation of the 
former will either in whole or in part. He regarded 
these communications as nothing more titan instruc- 
tions to his solicitors on the basis of which they, 
were to prepare the document which itself was at 
some future date to effect a revocation of a portion 
of the will. A mere expression of an intention to 
revoke a will at some future date cannot amount 
to a revocation of the will urder. any system | of 
law. MAHOMED Yoonus v. ABDUR SATTAR ISMAIL 

Beet tee Oe ; SANAN ENG Mad. 949. 
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WORDS AND PHRASES:— 

‘hasab rasad khewat', when used in 
revenue recordin reference to partition of 
shamilat area—Meaning of. 

The phrase ‘hasab rasad khewat', when used in a 
revenue record in reference toa partition of the 
shamilat area, and when revenue was not fluctuating 
but fixed ‘always meant’ according to the revenue 





assesced on the holding’ and not ‘according to the * 


area of the khewat 


KBEAN v. 
JAN MOHAMMAD 


holding’. DAsoNDEI 
- Lah. 310 


GENERAL INDEX—IND. Gas. sis 


eili 
Words and Phrases:— 


“Poramboke."—Meaning of. 

The word ‘Poramboke’ is used in several senses,- 
Granting that Poramboke includes communal pro- 
perty, it cannot be seriously maintained that it 
connotes noother kind of property. Baronu VENKATA- 
RATNAM. V. SECRETARY OP STATE Mad, 957 
Workmen’s Compensation Act (VIII of 1923), 

8.30, Ses Letters Patent (Nagpur, cl. 10 970 
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SECRETS AND PRIVILEGE 


Amongst the shorter official documents 
which repose upon our shelves are two 
reports from the Select Committee of 
the House of Commons on the Official 
Secrets Acts. The first report was ordered 
to be printed last summer. More recent- 
ly we received a shorter document which 
bears the date of an eariy day last 
month. Taken together, these papers 
survey with care and impartiality some 
interesting events which occurred last 
year -and raised important questions of 
Parliamentary law. A young officer in one 
of the Anti-Aircraft brigades of the Ter- 
ritorial Army showed by a letter to the 
Secretary of State for War, that he had 
obtained secret information about the 
state of our anti-aircraft defences. He 
Proposed, in certain eventualities, to 
divulge this information in the House of 
Commons, of which he was a member. 
As soon -as the General Staff looked at the 
honourable member's proposed disclosure 
they saw that he had had access to a 
secret document. They told the Secretary 
of State that they were “much cvncerned” 
that he should have been in possession of 
the information which it contained. The 
honourable member showed himself to be 
conversant with the details of a secret 
scheme and to be well informed as to 
modifications in it which had been made 
from time totime, It was quite unnecessary 
to impart such information to a junior 
officer and it was obviously not in the 
public interest that a question based upon 
it should be asked. in the House of 
Commons. It would take too long to 
record in detail the subsequent events in 
which the Secretary of State. for War, the 
Atterney-General], the Prime Minister, and 
the Speaker’ all played a part. The Oom- 
mittee review them. with care, and here 
and: there find something on whitch they 
3an.’express themselves in ‘terms of firm, 
hough gentle, criticism. It would have 
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been better for the Secretary of State to 
have taken the Prime Minister's c.unsel . 
and seen the honourable member him- 
self than to pass him to the Attorney- 
General (p. xxi). It is “not a desirable 
prac‘ice” that the Attorney-General, in, 
whose hands lies the use of the Ofcial 
Secrets Act, should discuss with a mem- 
ber of Parliament in one and the same 
interview the desirability of that member's 
giving information and the possible exer- 
cise of powers of prosecution which may 
result in imprisonment (p. xxix). Small 
mistakes of this kind may be made at 
such a moment. Their occurrence, and the 
Committee's note of them, may be commit- 
ted to memory for future guidance by 
those concerned, or likely to be concerned, 
There ought to be, and we may say that 
there is, a sort of Bywell Castle rale 
among statesmen and administrators. No~ 
body is infallible. Even eminent public 
men, when called upon to act in sudden 
emergency, may take some step or action 
which, if they had time to think, they 
would not take. Later, when their action 
is.examined under the light of subsequent 
events, those who review the whole affair 
conclude that the step which was taken was 
open toadverse criticism, In such a case 
ethe person whose action is deemed to have © 
been less than perfect may well plead the 
emergency to excuse him. People who 
never make,mistakes rarely make anything 
—good or bad. 

The story came to an end in arapid 
succession of episodes. The Army Council 
ordered a Court of Inquiry to investigate 
the leakage of secret information. ‘The 
honourable member was commanded, in 
his capacity as a Territorial officer, to 
attend the court and “give evidence. He 
appealed to the Speaker, wno told him 
that this command was a matter which he 
might properly raise in the House gf Oom- 
morts as a question of privilege. He” did 
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so. The Army Council immediately, adjourn- 
ed the Court of Inquiry sine die. 
met. We all know that if you do get 
hold of a hot coal the best thing to do is 
-to drop it, and have heard that the diffculty 
may be that you cannot drop it befcreit has 
burnt your fingers. The question of privilege 
was referred to the Committee of Pri- 
*vileges. Subsequently, as we read the 
papers, came a reference to the Select 
Oommittee, from which emanate the two 
documents now before us. 

At the outset of their final report the 
Committees emphasize the importance of 
their task. They were required first to 
sift the facts, which had been brought to the 
notice cf the House by the honourable mem- 
ber for Norwood, to enquire into the action 
of the Ministers concerned, and report 
generally on the applicability of the Official 
Secrets Acts to members of the House in 
the discharge of their Parliamentary duties. 
‘They were also to pass judgment on the 
summons to the honourable member to attend 
the Court of Inquiry. This commission open- 
‘ed a large field for survey and discussion. 
As the Ocmmittee rightly observe, the mat- 
ters in-issue indirectly concern every citizen 
whese right it is in the last - resort to 
ventilate his grievancés on the floor of the 
House of Oommons. They add a pregnant 
sentence: k 


“The inquiry, therefore, though largely concerned 
with what are known as-the privileges of Parlia- 
ment, is, in fact, connected with questions of freedom 
of ‘speech and the ` protection of the individual 
from pressure by the Executive which lie at the 
roots of our democratic system." . 


.With this important declaration the Oom- 
mittee set to work and we now have the 
result of their labours and their conclusions 
in full. The first document is really his- 
torical. It traces in detail the events 
which we baye summarized down to the 
abandonment of the Court of Inquiry. 
Only here and there do the Committee 
pause to note, as we say, that something 
which was done by someone might have 
_ been dene in some other way, or left 
. undone. There is, however, nothing which 

the Bywell Castle rule- which, as we say, 
applies at Westminster and Whitehall, as 
wel] as on the high seas, may not be invok- 
ed to exonerate. The second document is 
more legal in character, and contains an 
admirable review of the precedents. The 
Committee were, of course, able to get the 
best possible -information and were parti- 
cularly fortunate in having the guidance 
(within his province) of the present Olerk 
of.thé House—a worthy successor of the 
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omniscient Erskine May. That famous 
personage tells us in his excellent book“ 
about Parliament, that one of the Olerk’s 
duties is to advise membersin regard to 
„questions of order and procedure -of the 
House. In this inquiry that advice was 
given (of course) without stint, and was 
highly appreciated. It was concerned - 
mainly with questions and cases of preced- 
ents, and we must confess as we took 
through the cases cited, that they afford 
no more than a general indication of the 
nature and extent of the privilege of mem- 
bers and privilege of the House as a whole. 
The concrete question before the Oom- 
mittee was whether a Member of Parlia- 
ment could be prosecuted for a breach of 
the Official Secrets Act, 1920, or interrogat- 
ed under section b of the Act, or by a 
Military Court of Inquiry, because he had 
said something in the House of Commons. 
On that simple question the precedents, 
though they are helpful, are not, we think, 
conclusive. 

For instance, the historic case of Stocke 
dale v. Hansards (9 A. & E. 1) ia some way 
away from the point which has, been - 
before the committee, but as the committee 
refer to it and in part build their con- 
clusions’ upon it, one may well recall its 
history. ` The defendants, a firm of prine 
ters, printed in compliance with the order 
of the House of Commons some reports: of 
the Inspectors of Prisons which contained 
defamatory criticism of a book written by 
the plaintiff. He sued the printeis for 
libel and was met by pleas of justification 
and privilege. On the first plea the defend- 
ants got a tavourable verdict, which settled 
the case in their favour, but Onief Justice 
Denman observed, with regard to the plea 
of privilege, that no order to print given 
by the House of Commons could justify 'a 
¿printer or bookseller in publishing a libel. 
The House of Commons retorted wiih a 
resolution that the power of publishing their - 
Proceedings and reports made to them was an 
essential incident of the constitutional func 
tions of Parliament, and that any person 
who instituted a suit as to a matier of 
privilege contrary io the determination of 
either House, and any court adjudicating 
on such suit, would be gulity ot a breacn 
of privilege, Stockdale then brought f 
ther acticns. Upon the issue whether the 
printers could claim privilege from the. 
order uf. the Commons, tne court decided 
against them. Damages were uwatded dnd 
levied on the defendant by ‘thé sherifs, 
whom the House committed. , They also 
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committed Stockdale and his solicitor. While 

-in prison he continued his warfare by dise 
charging further writs at the defendants, 
and itis difficult to siy what would have 
happened if Parliament had not intervened 
and passed the Parliamentary Papers Act 
of 1810. It was a short Act of four sec- 
‘tions, and provided that a person who was 
defendant in any civil or criminal proceed- 
ings, by reason of his publishing anything 
such as a report or ‘paper for which he had 
the authority of Parliament, could plead 
that authority asa bar to the proceedings. 
He was required to produce to the court 
of trial a certificate under the hand of the 
Lord Ohancellor or Speaker, or one or 
other of certain officials, declaring that the 
publication was made pursuant to such an 
order, and the certificate was to be verified 
-by affidavit. Once the certificate is pro- 
duced in good form and so verified, the 
defendant can claim a stay. The later 
provisions of the Act are of Jess import- 
ance. The main provision related to pro- 
ceedings which were in progress when the 
Act passed, whilst section 2 makes provision 
for those “hereafter to be commenced.” 
The lawgiver goes on to say that, while 
extracts or abstracts from official reports 
are not absolutely privileged, they have 
a qualified privilege which enables the 
publisher to escape penalties if he shows 
(and the onus is upon him) that the 
publication was in good faith and without 
‘malice. 

The Act of 1840 was thus a vindication 
of the right of Parliament to publish or 
direct the publication of what it liked. 
It “got round” Stockdale v. Hansards, It 
has rarely come up for judicial consideru- 
tion, but, in passing, we may observe that 
those w30 p blis2 official reports, or extracts 
‘from reports, must be careful not to 
decorate them with headlines of their own. 
It is possible that a headline may do rô 
‘more than sum up the contents of ths 
privileged extract or paper below; but if 
it adds anyihing which is not mere 
summary and contains any defamatory 
matter, the publisLer cannot draw his 
headline under the shelter of privilege which 
covers the text. Bo much appears from 
the interesting decision of the Court. of 
Appeal in Mangena v. Wright (25 Times 
La Rep. 26). 

. For the purpose before tha Committee 
Stéckdale was net conclusive. A final 
passage in the headnote telis us Summarily 
that if the privilege of fhe House ig set 

Up as.a: defence ‘to a libel action. the 
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courts cap 80 far. look into the matter as 
to see whether the established privilege of 
the House is wide enough to support that 
defence. This we think is correct though 
thera may be strict Parliamentarians who 


“hold the contrary view. When one looks 


to seb if any conclusion was reached as 
to the extent of the privilege one tinda a 
suggestion which is helpful coming from” 
the Clerk of the House in evidence. ‘The 
Oommittee on the whole do not fully endorse 
it. The submission made by this learned 
witness was that, on the cases in other 
countries, you can say that a member 
has privilege ia respect of every act resulting 
from the naiure of his office and donein 
the execation of that office, whether done 
in the House of Commons or not. : We do 
not ourselves feel that either the decision 
in Kilbourn v, Tnompson (103 U. S. 163) 
or the decision in R v. Bunting (7 Ont. 
524) go so far as this. One, we may says 
is a decision of the Supreme Court of the 
United States, while the other comes from 
the Queen’s Bench in Ontario, Itis even 
possible to say that they tend to restrict 
rather than extend the power and juris- 
diction of the Legislature in matters which 
occur outside the Houses. Kilbourn's case 
was one in which a person, not a member 
of the House of Representatives at 
Washington, was . summoned before a 
committee of that body. He was asked 
to come and give evidence about the 
history and business of a real estate “pool” 
of which he was a member and in which 
sym. of the United States money had beea 
invested and lost. He refused to answer 
tne questions and was arrested and com- 
mitted, by order of tne Lower House, to 
the common gaol for contempt. For this 
imprisonment he recovered damages against 
the Serjeant-at Arms (Thompson). He did 
not, however, succeed against the members 
of the committee., ‘I'ney had done notning 
in the matter except discuss it as directed 
by the House, and had no part in the 
actual amesti, which was ordered by the 
waoole House. Consequently their plea that 
whatever they had done was done in the 
course of their Parliamentary duties, and 
was therefore immune from all actions in 
the courts, succeeded, Tne Supreme Court 
drew a fine distinction between tae action 


_of the, Serjeant-at-Arms, wao had actually 


arrested, and the action of the members 
of the committee who had reported the 
plaintiff to the House as guilty of contempt 
and had, it seems, voted forehis arrest. 
done within the House 
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“nd “jin the course of Parliamentary duty. 
They: were, however, dene not only within 
the House but by, or in pursuance of, an 
order cf the House, and so differ from 


the conduct of the honourable member whose R 


eonduct was in issue last year. He was 
‘acting proprio motu; and the precedent 
a of Kilbourne’s case, though it certainly 
a not against him, is not decisive for 

im. > 
` Bunting’s: case (ubi sup.) was on very 
‘different facts, and was really the result 
‘or competing jurisdiction of the Legislature 
‘and the courts to try for a conspiracy to 
‘bribe members of the Legislature. The 
*Queen’s Bench Division held br a majority 
‘that an attempt in concert to bring down 
Her: Majesty's Government by bribing 
honourable (or dishonourable) members to 
vote against Ministers was a misdemeanour at 
common Jaw, and thus indictable before the 
courts. They thought that the jurisdiction 
-given to the Legislature to punish for 
contempt did not oust the jurisdiction of 
the courts if the offence was really of a 
criminal character, that an act may be at 
once a contempt of the Legislature and a 
common law misdemeanour. There was a 
dissenting judgment by Mr. Justice 
O’Conncr. He did not agree that bribery 
of a member of Parliament in relation 
to-his Parliamentary conduct was a common 
‘law misdemeanour. or made so by statute; 
and thought that, except for treason, felony, 
and breaches of the peace, Parliament 
alone had jurisdiction and that the law 
and custom of Parliament reserved to that 
‘high court exclusive jurisdiction to deal 
with all matters relating to its own dignity 
or concerning ‘its powers, its members and 
its business—excepting the above three 
exceptions. 

The Committee seem to have been im- 
‘pressed by the dissenting judgment, and, 
-on the whole, recommend that on the 
major issue the advice given by the 
Speaker to the honourable member on the 
-critical day (the z9th June) was correct. 
They do more. They not only say that 
the member would have been entitled to 
appeal to the House in the cireumstances 
‘on the question of privilege, but go on (on 
p. 7 of the second report) to rejec} the 
contention that Parliamentary privilege 
affords no protection .to Members of Parlia- 
‘Ment against prosecution under the Official 
‘Secrets Act. They quote Ex parte Wason 
(L. Rep.4 Q. B. 573) as an authorityefor 
the proposition that the immunity given 
by -parliamentary privilege is an immunity . 
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from criminal as well as from civil 
proceedings, and reject allogether the 
contention that the Official Secrets Acta, 
which say nothing express, can by intend- 
ment or implication derogate from the 
established privileges of the House. Dise 
closures, then, of official secrets in the 
course of debate or even in course of 
conversation immediately relating to debate 
are immune from prosecution. But the 
Committee do not go‘so far as to say 
that anything and everything said anywhere 
within the precincts of the House is so 
immune. A casual conversation between 
two members in the House js not a 
“proceeding in Parliament,” and the 
Oommittee think that words said in sach 
a conversation would not be protected by 
the privilege, though it might be a question 
whether the evidence necessary to secure 
such a Conviction could be given in court 
without the permission of the House. 


In conclusion, we may obServe that the 
Committee make no attempt to say that 
to elicit or solicit information on officially 
secret matters is a proceeding in Parliament. 
Of course it is not. If an officer were 
found doing it he would obviously he 
open to a charge under the Acts notwith- 
standing the fact ofthe membership. But 
if, in preparing the charge, the officer in 
charge of the prosecution had to rely on 
anything which the proposed defendant 
had said in the House, the House would 
have power to protect him by declining 
to give permission for the evidence to be 
given. The Committee have, we think, 
arrived at proper conclusions. We especially 
commend their reluctance to lay down any 
fixed rules as to the length and breadth 
of Parliamentary privilege. Like many 
other things in our s called constitution, 
the privileges of Parliament are indefinite 
‘and can only be stated in general or 
vague terms. One can say whether, on 
given facts, an gct is or is not within 
the privilege, but one cann>xt do more, 
No quotation can be more apt than one 


from the great Blackstone which the 
Committee cite as they approach their 
last page: 


“The dignity and independence of 
the’ two Houses are in a great measifre 
preserved by keeping their privileges 
indefinite. If all tha privileges of Parlia-, 
ment were set down and ascertained, and 
none to be allowed but what was.so defined 
and. determined, it were easy’ for the 
executive power to devise some new case, 
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not within .the line of ‘privilege, and, 
-under pretence thereof, to harass any 
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refractory member and violate the freedom 
of Parliament.”—The Law Times. 





FAILURE TO REPORT AN ACCIDENT. 


The Divisional Court has now given a 
decision in Pagett v. Mayo [1939] W. N. 
140, a prosecution for failing to report au 
accident, contrary to s. 22 of the Road 
Traffic Act, 1930, which was discussed in 
these columns (“3 Sol. J. 43. 

It will. be remembered that in certain 
circumstances it isthe duty of a driver to 
.gtop, and, if so required by any person 
having reasonable grounds for so requiring, 
give his name and address and the name 
and address of the owner and the identifi- 
‘dation marks of the vehicle or else he must 
report the accident at a police station 
or to a constable as soon as reasonably 

' practicable, and in any case within twenty- 
' four hours. ° 

The circumstances in which the driver is 
under this duty arise where, owing to 
the presence of a motor vehicle on a road, 
an accident occurs whereby damage or 
injury is caused to any person, vehicle or 
animal. In the case in question the driver 
skidded and hit a stone wall, damaging 
both the wall and the car. 

The point does not seem to have been 
argued that the damage to the driver's own 
vehicle must bring him within the section, 
and it is difficult to see what answer there 
could have been to this contention. The 
justices had dismissed the information on 
the ground that damage to a wall was 
not contemplated as being within the sec- 
tion, and the Lord Chief Justice, in his 
judgment dismissing the appeal, said that 
if the legislature had intended to include 
property other than that mentioned in the 


section, 7. e., a vehicle or animal, nothing 
could have been easier than to have said 80., 

His lordship added that a question would 
then have arisen about the use of the werd 
“vehicle,” as it was someone's property, 
and there would have been a further dif- 
culty that by sab-s. (3) animal was definad 
as meaning “any horse, cattle, ass, mule, 
sheep, goat or dog”, and such animals 
were Commonly someone's property. ‘Why, 
it would have been argued,” said the 
Lord Chief Justice, “should a special pro- 
tection have been extended by sub-3. (3) 
to those kinds of property if by sub-s. (1) 
all kinds of property were already in- 
cluded ?" 

By this decision the Divisional Court has 
clearly rejected the wider interpretation 
which it was sought to put upon the word 
“damage" in subs. (1). The question still 
remains obscure as to what, if any, meaning 
the word does bear in the section, having 
regard to the inclusion of the word “injury.” 
All damage, other than personal injury, 
is after all damage to property of one kind 
or another, and it would appear to follow 
from, the decision in Pagett v. Mayo that 
the only damage to property which entails 
the duties in 8. 22 is damage to a vehicle or 
an animal. In any case the question decided 
by the court seems to be somewhat academic 
in the case of an accident resulting from 
a car smashing into a wall, as the vehicle 
itself is almost always damaged as a result 
of such an encounter—The Solicitors' 
Journal. 


WHAT IS A LOTTERY? 


e 

_ Over fifty years ago judicial approval 
was given to the definition in Webster's 
dictionary cf the word “lottery” as ‘ta distri- 
bution of prizes by lot or chance” (Taylor 
v. Smetien, 11 Q. B. D. 207). In Barker v. 
Mumby, on l8tn January of this year (83 
Stl. J. 258), at appeal toa Divisional Court 
by way of case stated raised the question 
. in a new form. 

_ ‘The stipendiary magistrate had dismissed 
an ‘information against the respondent 
alleging ‘that in connection with a certain 


8 
. 
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lottery promoted in Great Britain, he un- 
lawfully printed certain tickets for use in 
the lottery, contrary to s. 22 of the Betting 
and Lotteries Act, 1934. He had in fact 
printed 10,000 buff cards and 2,000 blue 
cards and sent them tothe promo;er of the 
schefne described on the cards, who then 
dispatcped them to agents. 

On the front of the cards appeared a 
number of bets and a number of jockeys 
were named inside the card. The card 
also stated: “We lay you thee following 
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credit bets against your credit, stake of 


ld. (or, in the ćase of one set of cards, 3d) 
that the three jockeys sugges'ed by us do 
not win whole or part of ante post bets 
offered herewith.” A backer was alsp 
permi'ted in the alternative to select any’ 
three jockeys from the list for any'bet on 
the front of the card. This was referred 
to as the “optional bet” procedure. 

The Lord Chief Justice in his judgment 
allowing the appeal said that it seemed to 
him that the word lottery was written all 
over it. He quoted from his own judg- 
ment in an unreported case (Challis v. 
Newman, 27th April, 1937) with regard to 
the optional bet: “A man pays 3d. for a 
blind chance of something over which he 
has not the faintest ecntrol, but it is said 
that because side by side with that scheme, 
another and alternative scheme is indicat- 
ed, there may be an element of skill that 
will save the first scheme from being a 
lottery.” He held in that case that the 
primary and almost main purpose of the 
ticket was to sell for the sum of 3d, a 
chance in a Icttery, even though the exercise 
of the optional bet might involve skill. 
Mr. Justice Singleton pointed oat in bis 
judgment that the case was a stronger one 
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than Challis v. Newman, because the ticket 
in the case under examination showed no 
element of skill whatever. 

Jolourable attempts have frequently been 
made to make what is in fact a lottery 
look like something else, whether it is 
the payment for real value, as in Director 
of Public Prosecutions v. Phillips and 
Another (1934), 51 T. L. R.. 54, or for 
taking part ina game of skill, as in Hobbs 
v. Ward (1929), 93 J. P. 63. These attempts 
will persist so long as the law continues 
to place restrictions upon this type of 
gambling. This latest attempt to evade 
the law was as ingenious as any of its 
predecessors. It is “utterly immaterial,” 
as Hawkins, J. said in Taylor v. Smetten 
(supra) “whether a apecific article was or 
was not conjoined with the chance, and 
as the subject matter of the sale,” and 
Barker v. Mumby shows that it dues not 

“matter whether it is added to it, or joined 
as the alternative. Furthermore, it is indeed 
difficult to appreciate, as Mr. Justice 
Singleton rightly remarked, how the ele- 
ment of skill can possibly be said to enter 
into a transaction of this nature —The 
Solicitors’ Journal. 





Agreement to Live Apart: 

Access. 

In Browne and Latey on Divorce (1931) 
itis said thatthe old rule in- regard to 
legitimacy proceedings was that there was 
no “geographical qualification” : no spouse 
could be heard to deny access, even if the 
parties were "oceans apart” at the time 
of conception. That rule, under the authority 
of Russell v. Russell (1924), was applied to 
matrimonial causes, although, of course, 
aliunde evidence was admissible. The 
authors cite Clarkson v. Clarkson (1930) as 
a case where aliunde evidence was admit- 
ted, the husbandin that case being a 
naval petty officer absent on foreign service. 
In Ettenfield, W. E. v. Ettenfield, D. M., 
in which Mr. Justice Langton delivered a 
reserved judgment on Wednesday of last 
week, the parties, after separating, lived 
continuously in the same town.e The 
petitioning husband alleged that he parted 
from his wife in August, 1935, antl that in 
September, 1935, a separation agreemént 
was arrived at, the terms of which were 
set out in correspondence between solci- 
tors actitg for the two spouses, The 


-Non- 


Extracts from Contemporaries. 


agreement so come to had been observed 
continuously by both spouses, and the 
parties, who lived fairly near to each other, 
very rarely met, and for the most part only 
did so accidentally. While living separated 
in that manner the wife,on the 26th May, 
1937, gave birth to a daughter. Did the 
rule as to evidence of non-access apply ? 


The Rule and Separation Deeds. 

Mr. Justice Langton, in giving judgment 
said that, unhappily for the parties, the 
questioa to be determined was literally 
bristling with difficulties. The husband 
was unprovided ®%ith any evidenze of 
adultery apart from such as he might be 
allowed to give of non-access, wailst as 
regarded extraneous circumstances there 
was no story of addiction to any kind of. 
loose living or of familiarity er even as; 
soviation with other men, There Was 
literally nothing against the wife Oould 
evidence of non-access be given? Sich 
evidence could not, generally speaking, be 
given by aspouse, but the courts , had 
recognised what might losely be termed 
exceptions tothe rule, though they might 

. : 
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more correctly be described as circums- 
tances to which the rule had no application. 
There was no doubt that the rule did not 
apply when the parties had obtained a 
judicial separation and were living apart 
by virtue of the decree; but whether it 
applied where they we:e living under a 
deed of separation was more debatable. In 
Mart v. Mart (1926) Mr. Justice Bateson 
had given a very clear judgment in 
favour of admission, but in Re Bromage; 
Public Trustee v. Cuthbert (1935) Mr, Justice 
Luxmoore had doubted the decision in 
Mart v. Mart on the ground that it conflicted 
with earliér cases cf higher authority. He 
(his Lordship) was, however, spared the 
embarrassment of having to choose between 
two guides by the decision of a Divisional 
Court in Stafford y. Kidd (1937) in which 
Mart v. Mart had been followed, and the 
dicta in Re Bromage disapproved. The 
result was that the rule did not apply where 
the parties were living under a deed of 
separation. 


The Question for. Decision. 

It fell, therefore, to be considered whether 
the fact thatthe agreement to live apart 
was not enshrined in a deed constituted a 
distinction. So faras authority was con- 
cerned there was literally no guidance at 
all, and one was thrown back on the prin- 
ciple. Lord Finlay had spoken in Russell 
v. Russell of the very good reasons which, 
could be givenfor respecting the sanctity 
of married life in this matter, and had said - 
that the rule was absolute, and wisely so. 
It was not decent that a husband or wife 
should give evidence to bastardise tae 
issue during the marriage, however deco: 
yous the evidence might be in itseif. He 
(Mr. Justice Langton) was the more moved 
to accept that reason as the underlying 
principle because, if it were accepted the, 
exception fell into logical sequence. In the 
cases of divorce, judicial separation and se- 
paration orders thesanctfty of the conjugal 
relation had already been invaded, if not 
abolished by judicial intervention. So where 
there had been a deed of separation no very 
special sanctity could beclaimed for a 
conjugal relation which the parties had 
agreed, so far, as lay in their power, 
temporarily torenounce. It was difficult 
.to*perceiva in vhat. way an agreement 
‘such as present differed in pinciple from 
an agreement embodied in a dged. The 
rule “could anu ought only to have applica- 
tion where the parties were in fact cohabit- 
ing (in-the, broad sense of the word), or 
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where they must be takea by přesumption 
of law, and inthe absence of evidence to 
the contrary, to be ‘so cohabiting. His 
Lordship accordingly granted the husband 
& decree nisi of divorce.—The Law Times. 


Silly Ass Act. 

At Reading lately a grocer was dealt with 
under the Snops Acts for opening his shop 
on Sunday. 

His defence was defiance. 

“I had the option of either spoiling the 
Sunday dinner of half a dozen children of 
breaking the Silly Ass Act. L broke it—and 
that’s that.” 

Harrie sold flour, milk and other groce- 
ties to a boy living near his shop. 

“We have to administer the law, whether 
itis an asinine Act or whether it isn't,” 
said the chairman, te.ling the grocer he 
would be fined £2 and warning him that 
the maximum penalty of £20 would be 
imposed if he repeated the offence. 

It would be cheaper on another Sunday 
to make a gift to the boy of the constituents 
of his Sunday dinner, but it would not be 
easy to show that a transaction over the 
counter involving selection by the donee 
of the articles he wanted was not the sery- 
ing of a customer. 

The wild asses penned in the statute book 
do rush out at one and kick most unplea- 
santly, The wise course it to go nowhere 
near their heels.— Justice of the Peace. 


Lible or Not. 

Mr. Justice Tucker had an interesting 
libel action before him this week (Times, 
May 16). In some ways it recalls the 
memorable battle known as Hulton v. 
Jones (1910, A. O. 20). Tne difference bet- 
ween the two cases was that Mr. Artemus 
Jones {as he then was) was able to produce 
witnesses who said that they did actually 
think the libel complained of referred to 
him, whilst the plaintiff in the recent case 
was, as we read the report, not anle to do 
so. Had ħe done sa, the iearned Judge 
could scaraely have held that no reasons 
able person who knew him could think 
that the article meant that he had been 
sent to prison. The article itself stated 
that he convict was not the plaintiff, but 
a criminal who masqueraded under his 
name. The plaintiff Rad a stronzer case on 
a poster published in Plymouth, where he 
has a residence, which said that “Major 
B. “Ulark" had been sent to prison. In 
fast, the plaintiff did produce a witness 
who said she thought that it referred to 
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him. Her surmise was cnly borrected 
when she brought the newspaper and found 
the truth. Of course, everyone might not 
take that further step. The difficulty 
about the poster was that it could not be 
traced to any agent or servant of the 
defendants. We can quite understand 
“the plalntifi's indignation, and we see 
possibilities of danger in the habit of 
sending out blank posters which may get 
into reckless hands. —The Law Journal. 


ck Man Brought to Court. 

Stoke Times of the 138th has the follow- 
ing :— , 

“A protest against the law which neces- 
sitated the appearance in courtof a man 
suffering from sleepy sickness on a 
charge of attempting suicide was made at 
Weymouth yesterday bya magistrate. ‘It 
is all wrong, he said. ‘The place for this 
man is in a nursing home and not the police 
court.’ 

“The defendant agreed that he had taken 
an overdose of atropine tablets. He said 
that while employed at a Weymouth hotel 
he was happy until he felt his movements 
slowing down and the sickness getting 
worse, and he decided totry to end his life, 

“Superintendent Carter, of the Weymouth 
poljce, explained that because the accused 
had attempted suicide on a previous occa- 
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Court. He regretted having: todo so, but 
the law gave him no option. 
“The pclice have only done their duty, 


-but we must get this law altered” said the | 


‘magistrate. ‘If wedo not ventilate these 
things they will not be put right.’ 

The accused was remanded to hospital 
for a week." 

The police, no doubt, are in a difficulty 
in such cases, but there is no law which 
requires them to make an immediate arrest 
of a man who is too ill properly to be 
brought before a court. There are indeed 
many cases where they have to confine theme 
selves te watching the accused in hospital 
till he is well enough to be arraigned. But 
opinions will differ as to when that point is 
reached and it would be by no means a 
bad thing ifsome direction was given by 
Act of Parliament which would reconcile 
police duty with the claims of humanity. 

There is, of course, nothing to prevent 
the magistrate proceeding to the: hospital 
ornursing home where the accused man 
is. There isno magic in-the formal record 
on a police charge sheet, and an enquiry 
into an indictable offence can be held else- 
where than in a court. This would spare 
some shock and discomfort toa person not 
fit to be submitted to it—Justice of the 
Peace. 


el 


Wit & Humour. 


He Came Prepared. A look of horror 
spread over the judge's face when he saw 
a great hulk of a man start down the aisle 
with'an axe over his shoulder and a knife 
in his belt. When he neared the judge he 
halted, looked around fiercely, but was 

ilent. 

"The judge pulled himself together as best 
hecould, and in-a meek and trembling 
voice inquired why the man appeared before 
him so heavily armed. 

‘Wal, yer honor, the summons says, 
‘come provided with a means of defence 
and as far asI’m concerned this here axe 
and knife is all I need."—Case and Come 


ment. s 


To Whom it May Concern. “In the 
trial of a case one of the lawyers violated 


a court rule, 
judge admonished the young man to be 
more careful. He ended his cautioning by 


dictating “A word to the wise is all suffi- - 


cient.” 

The secretary in transcribing the notes 
Wrote into the opinion “A word to the 
wife is all sufficient” and the error was not 
detected. 


In writing his decision, ‘the ` 


When the lawyer? who had violated the. 


court rule, read the decision, he promptly 
sat down and wrote the judge the follow- 
ing letter : ` 

“Dear Judge: Thank you very much 
for pointing out the error of my mays. You 
say ‘a word to the wife is all. sufficient.’ A$ 
least 30,000,000 husbands will pay you any- 
thing you ask for that word."—Case and 
Comment. | .. 
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UNDUE INFLUENCE AND SPIRITUAL ADVISERS. 


It is generally accepted that the doctrine 
of undue influence operates against a spiri- 
tual adviser in the same way as it does 
against a parent and a solicitcr and any 
other person upon whem is cast the onus 
of disproving undue influence. The rela- 
tionship of religicus adviser or superior 
and devotee ig comparable to that of solici- 
tor and client, and parent and child; the 
dominant party tothe relationship is pre- 
sumed to exercise such a streng influence 
that a giftto him from the weaker party 
may be set aside unless the donor is fully 
protected; for example, by independent 
advice. The recent case of Chennells v. 
Bruce , 83.Sou. J. 138, is an illustraticn, 
with unsual facts of a rule which is sup- 


portedby few direct decisions, though it: 


is unquestioned. 


It appeared that two sisters were be- 


lievers in spiritualism .aad came under the - 


influence of the defendant, a woman who 


acted as medium for her - “control,” a- 


North American Indian called “Grey 
Feather.” She also gave them what she 
called spiritual advice and practised faith 
healing. . Partof the advice received from 
Grey Feather was to “keep on fighting” an 
accident claim. The claim eventually 


resulted in £1,500 being paid in settle-° 
ment in respect of injury to one of the. 


sisters who later died. I, further appeared 
that it was Grey Feather’s wish that the 
defendant should receive £ 400 of the sum 
in reward for her services. She revealed 


that the spirit world had become seriously ` 


perturbed atthe delay in paying the ree 
ward and When Grey Feather, who had 
beeome angry:-proceeded to advice that 
the,whole would be lost unless the £ 400 
were paid, the cé-plaintiff, as one of the 
executors of her sister, ordered her colicitor 
to sead the money. Hallett, J.,° ordered 
the sum 40 be returned on the ground 
that “the sdefendant-stood in the rejatjon- 
ship of ‘spiritual adviser” to the plaintifie; 
182—F. 2 


“A person in- the defendant’s position, 


therefore, must not use that position to. 


i i hersolf." 
obtain pecuulary advantage for 
He regarded it as clear that “the defendant 
did take advantage of that relationship. 
Here we find an enunciation of the true 


principle of undue influence which is not. 


ays adopted. It deponds on the abuse 
sla lees for personal ends of a relationship 
which naturally involves influence of some 
kind. [tis not that the influence is bad in 
itself, but it on be called undue 

ause unduly exercised. a 
a pagan is frequéntly incorrectly 
explained by saying’ that the donor's ‘will 
is overborne by“pressure and persuasion, 
as though it were analogous to duresa; Byt 
in factthe party influenced usually intends 
the gift to which he freely gives his consent. 
He is not-coerced but, acts voluntarily ; the 
court intervenes because the 
party has abused his position. .Ag Bowen, 
L.-J., said in the well-known case of Allcard 


v..Skinner, 36 Ch. D. 145, which concerned . 


iligious influence : “This is not a limitation 
dp on the action of the donor ;itis a 
fetter placed upon the conscience of the 
recipient of the gift, and one which arises 
out of public policy and fair play.” The 
point was well put by Kekewich, J., in the 
same case: “The law does not exclude 
influence, nay, it recognises influence as 
natural ang right. Few,if any, men are 
gifted with characters enabling them to act, 
or even think, with complete independence 
of others, which could not largely exist with- 
out destroying the foundations of society. 
But' the law requires that influence, however, 
naturi and however right, shall not be 

d xercised.” | 

ones A no doubt that the check on the 
power to benefit religious advisers is a pro- 
pereapplication of the doctrin» of undue 
influence, though the two decisions most 
oft8n quoted are not direct authorities? In 


Alleard v. Skinner, the Court of Appeal: 


dominant. 
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was prepared to recalla gift by °a nun to 
her superior, the abbess of an Anglican 
convent, but the claim was barred by 
lapse of time. In the leading case on the 
whole subject, Huguenin v. Baseley (14 Ves. 
273), Lord Eldon disallowed a Voluntary 
settlement by a widow on a clergyman who 
«was the agent of the donor, undertaking 
the ‘management of her temporal affairs, 
2s well as her adviser in spiritual matters. 
The additional factor of agency is often 
oyerlooked in discussion of this case, though 
it was stressed in the judgment. There 
- was a breach of confidence as well as undua 
influence. In Notttdye v. Prince (2 Giff, 
246}, a woman gave her whole fortune to 
aman whom she believed to be divinely 
inspired and who purported to have a divine 
mission. In rescinding the gift, Stuart, V. O., 
said: “The grossness ot the imposture 
in the present case has put it far beyond 
mere spiritual infiuence.” Morley v. 


Loughnan [1593] 1 Oh. 736, was decided not - 


on the ground of any presumption of undue 
influence. but because it was proved that 
recipient exercised de facto influence by 
reason Of a strong personal ascendancy. 
This ascendancy was obtained partly by his 
position as “a kind of guardian” of a rich 
epileptic, and partly by a religious-influ- 
ençë which caused the donor to join a 
religious brotherhéod ‘conducted by the 
recipient. 

However, the early case of Norton v. 
Relly (2 Eden 286) is an example of simple 
spiritual influence, though the modern 
doctrine was not expressly formulated in 
the: judgnient. . An evangelical preacher in 
the ‘first years of Methodist revivalism was 
ordéted to return property received from 
an admiring maiden lady who met most of 
his. expenses and joined him in spiritual 
‘exercises.. This decision was not referred to 
in’ Huguenin v. Baseley, which is sometimes 
claimed ` as the first case of religious undue 
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influence. Lord Northington, in a scathing 
judgment which reflects the contemporary 
attitude towards revivalists, refers to “Men 
who go about in the Apostles’ language, 
and creep into people's dwellings, delud+ 
ing weak women: men who go about and 
difluse their rant and warm enthusiastic 
notions to the destruction not only of the 
temporal concerns of many of the subjects 
of this realm, but endanger their eternal 
welfare.” The claim that the defendant 
was not a Methodist but an independent 
preacher did not avail, for, ‘the appears to 
bea subtle sectary, who preys upon his 
deluded hearers, and robs them under the 
mask of religion; an itinerant who pro- 


pagates his fanaticism even in the cold 
northern counties, where one could 
scarcely suppose that it could enter.” 


Lord Northington concludes with the biting 
Temark: “1 have tried, in the decree | 
have made, to spoil his independency. "The 
same critical spirit imposed a presumption 
of undue influence on a spiritualistic 
medium in Lyon v. Home (6 Eq. 655). After 
a few days’ acquaintanceship with a widow 
of seventy-live he induced her to adopt 
him as her son and to make lavish gifts on 
him together with a settlement, in the 
belief that she was fulfilling her husband's 
wishes. The medium was not allowed to 
keep his spiritually-gotten gains. 

The recent case of spiritulistic influence 
is a forcible illustration of the view of 
Lindley, L. in Ailleard v. Skinner: 
“The saakeh "doctrine of undue influendé - 
has grown out of dnd been developed bi}. 
the necessity of grappling with insidious 
forms of spiritual tyranny and with the 
infinite varieties of fraud, ‘The influence 
of cne mind over another is very subtle, 
and of all influences religious influence is 
the most dangerous and the most powerful,” 
sand to counteract it, courts of equity have 
gone very far."—The Solicitors’ Journal. 
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Extracts from Contemporaries, 


A. Groom’ s Claim for Damages 

In Toogood v. Meredith the maxim 
volenti non fit injuria was invoked, un- 
successfully, by the defendant in answer 
tothe plaintiff's claim fcr damages in 
respect of personal injuries slstained, 
as he alleged, as a result of the defendant's 
negligence. "The plaintiff, who was seventy- 
two yeargof age, alleged that when riding 


as groom in charge cfa group of child pen 


at a meet ofa pony club, the defendant, 


a girl of eighteen, who formed one of the 
party, pushed past him in a narrow place, 
thereby causing her horse to kick him in 
the arm, which was fractured. The de- 
fendant admitted thatthe plaintiff was 
kicked by her horse; but she denied, 
negligence and pleaded alternatively that 
the plaintiff, acting asa grcom accom: 
Panying young people. of from ten”, to 
twenty years of age . riding inihe meet, 
aud knowing and appreciating tke risk’ 
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of personal injury from boing kicked by 
a horse ridden by one of them, voluntarily 
accepted the risk. The’accident occurred 
in the course of a “treasure hunt” in 
which the riders had to look out for pieces 
of coloured worl tied to bushes and follow 
the direction indicated thereby, a prize 
being awarded to the competitor who first 
reached the end of the trail. 


The Circumstances 

The account which was given by the 
plaintiff of the incident was that, when 
‘following behind his party along a narrow 
path about 5ft. or 6ft. wide, he heard 
hoof-beats behind him. He was about to 
draw to the side when the defendant and 
her sister, who was not one of the party, 
crowded past him going as hard as they 
could. The defendant's horse kicked out 
and broke his right arm. The defendant, 
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in cro3s-examination, agreed that if she 
had crushed past the: plaintiff's horse it 
would hive made her horse kick, and 
that ifthe account of the accident given 
by ths plaintiff and another witness was 
-correct she would have done something 
very .wrong and very negligent, but she 
denied thatshe brushed past him-ih a 
narrow place. Mr. Justice Greaves-Lord 
rejected the submission that there was no 
evidence to gotothe jury on the defence 
of volenti non fit injuria, and that the 
issue was negligence or nothing. The 
jury answered in the negative the question, 
“Did the plaintiff voluntarily undertake 
the risk of the defendant being negligent 
with full knowledge of the nature of the 
risk ?*' They found further that the defend» 
ant had been guilty of negligence, and that 
such negligence caused the accident. They 
awarded £110 damages, and judgment was 
entered accordingly.—The Law Times. 


IMPERIAL ACTS. 


ACT No. XII of 1939. 
THE INDIAN PATENTS AND DESIGNS 
(AMENDMENT) ACT, 1939. 


` Received the assent of the Governor-General on the 
28th March 1939, and is published in the Gazette of 
India, Part IV, dated April 1, 1939. 
"An Act further to amend the law relating 
to the protection of Inventions and Designs. 
Whereas it is expedient further to amend 
the law relating to the protection of 
Inventions and Designs; It is hereby enact- 
ed as follows:— 
1. Short title. 
< This Act may be called the Indian 
i aaa Designs (Amendment) Act, 
2. Amendment of section 2, Act II of 
1911, A. 
For claure (7) of section 2 of the 
Indian Patents and Resigns Act, 1:11 
(hereinafter referred to as the said Act), 
the following clause shall be substituted, 
namely:— 
‘7) “High Court” 


means a High 


Court as defined in sub-section (1). 


of section 219 of the Government 
.e of India Act, 1935." : 
ria Amendment of section 5, Act II of 
-Jn section 5 of the said Act.— 
- (a) in sub-section (7), — . 
< (i) for the words “examine every 


application, and if he cousiders” 
the words “refer every applica- 
tion to an Examiner and i 
satisfied . on the report of the 
Examiner” shall be substituted; 
(ia) in clause (c) after the words 
“the title’ the words “of the 
specification” shall be inserted; 
(ii) in clause fe), after the words “not 
a’ the words “manner of’ shall 
be inserted; 
(iii) for clause (f) the following clauses 
shall be substituted, namely:— 
“(f) the specification relates to 
more than one invention, 
or 
(g) inthe case of an applica: 
tion claiming priority 
under section 7e-A, the 
` specification describes and 
6 claims an invention sub- 
< stantially larger tnan or 
substantially different from 
the invention disclosed. :in 
the specification filed with 
the application made out~ 
side British India ~ by 
virtye of which. priority 
eo. is claimed, or het 
(h) in the case of an applica- 
=) ‘tion for a patent of ade 
dition under segtion. l5-A, 
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the invention described on application made in this behalf. 
-and claimed in the speci- determine” shall be substituted: 
fication is not an improve- ` (b) in the proviso to sub-section (2),— 
ment or medification of - (4) the words “by any period not 
that desciibed and claim- exceeding three months” shall 
ed in the original speci-- be omitted; and 

fication,”; 


ree ; : (ii) for the words “during, but not 

v (b) after sub-section (J, the following beyond, the pericd of extension 
» ‘°° sub-section shall be inserted, applied for” the words “for any. 
; namely:— period so applied for not exceed: 


‘“(IZA) If the Ocntroller considers, at 
any time before the acceptance expiration of’ the time for pay- 
of sn application, that the in- - ment” shall be substituted. 
-vention claimed therein has been 6. Amendment of section 15, Act II of 
wholly or in. part claimed in a 1911. 
specification published on or afler In section 15 of the said Act, for sub- 
the date which the patent applied sections (5) and (6, the following sub-sections 
for would bear if granted, apper- shall be substituted, namely :— i 
.taining to an application for a “(5) The Oentral Government or the 


ing in all three months from the 


patent which if granted will be 

- of prior date to the patent ap- 
plied for, be may require that the 
applicant's specification be amend- 
ed by the insertion of a reference 
to such other specification, by 
way of notice to the public”; 


(e) in sub-section (2), after the word 


“amendment” the words “or the 
insertion of a reference” shall be 
inserted; and 


High Court to which a petition is 
referred shall in considering the 
petition have regard tothe nature 
and merits of the invention in 
relation to the public, to the pro- 
fits made on the patent and to 
all the circumstances of the case. 


(6) If it appears to the Central Govern- 


ment or to the High Court when 
the petition is referred to it, that 
the patent has not been sufficiently 


' (d) in sub section (4),— 

(i) for the words “become void" the 
words “be deemed to have been 

| refused” shall be substituted; 
_ + (ii) in the proviso the words “by any 
-period not exceeding three 
te ote months” shall be omitted; and 
ares for the words “or revived, as 
the case may be, during, but 


remunerative, the Central Govern- 
ment or the High Court, as the 
case may be, may, by order, extend 
the term of the patent for a fur- 
ther term not exceeding five or in 
exceptional cases ten years or 
may order the grant of a new patent 
for such term not exceeding ten 
F years as may be specified’ in the 
: not beyond the period of exten- order and subject to any restric- 
sión so requested” the words tion, conditions and provisions which 
. “for any period so requested not the Central Government or the 
exceeding in allthree months High Court, as the case may be, 
from the expiration of the said may ihink fit,” 
period of twelve months” shall e 7, Amendment of section 26, Act II of 
_ = be substituted. 1911. i 
adha Amendment of section 10, Act II of For sub-section ,J) of section 26 cf the 
“9h. ae . said Act, the following sub-section shall 
<> In clause (b) of the prcviso to sub- besubstituted, namely: — 
section (2) of section 10 of tbe said Act, “(1) Revocation of a patent in whole or 
after the word “patent”, where it occurs in part may be obtained: op peti- 
for the first, time, the words “rr by any | tion toor on a. counter-claim in a 
proceedings taken for obtaining a direc- suit for infringement * before a 
tion of the Controller under the provisions High Court on all-or any of the 
of sub-section (I-A)? shall be inserted. following grounds, namely:— |. 
5. Amendment of Section 14, Ac? II af (a) that the invention has been the, 
1911. ; subject of a valid prior grant pf 
~ In section 14 of the said Act, — 5 *a patent in British India; . . 
: (a) in sub-section (1-B), for the words : (b) that. the true and first inventor or 
* “may determine” the words “may, ` Í his legal representative or assign 
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was not the applicant or one of 
the applicants for tke patent; 

(c) that the patent was obtained in 
fraud of the rights of the per- 
son applying for the revocation 
or of any person under or 
through whom he claims; 

(d) that the invention was not, at 
the date of the patent, a man- 
ner of new manufacture or 

Ke improvement; 

‘(e) that the invention does not in- 
volve any inventive step, hav- 
ing regard to what was known 
or used prior to the date of the 
patent; 

(f) that the invention is of utility; 


(g) that the specification does not 
sufficiently and fairly describe 
and ascertain the nature of 
the invention and the manner in 
which the invention is to be 
petformed; 

(h) that the specification does not suffi- 
cienily and clearly ascertain the 

„ Scope cf the invention claimed; 

(i) that the patent was obtained ona 
false suggestion or representa- 
tion; 

(j) that the primary or intended use 
or exercise of the invention is 
contrary to law; 

(k) that the patentee has contraven- 
ed, or has not complied with, the 
conditions contained in the 
patent; 

(1) that the specification does not 

-disclose the best method of per- 
formance of the invention known 
to tke applicant for the patent 
at the time when the specifica- 
tion was left at the Patent 
Office; 


“(m) that prior to the date: cf the 
patent, the patentee or other 
persoas (notebeing authorities 
administering any department of 
the service of His Majesty, or 
the agents or contractors of, or 
any other persons authorised in 
„that behalf by, the Central 
Government) secratly worked the 
invention on a commercial scale 

. (and not merely by way of reason- 

‘able trial or experjment) in 

. British India, and thereby made 

. e . direct or indireet profits in ex- 

: ” cess of such’ amount as the 

` - ? Court may,-in consideration of 


e 
e 


2 
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all the circumstances of the case 
edeem reasonable:;, 

Provided that this sub-section shall 
have effect in relation to the 
ground of revocation specified— 

(à) in clause (b), subject to the pro- 
visions of section 78-A, or , 
tii) in clause (d), subject to the prc- 
visions of sub-section (1) of, 
section 13, sub-section (2) of 
section 21, section 38 and sec- 
tion 40" 
8. Amendment of section 2°, Act II of 
1911. : 
(a) To sub section (1) of section 29 of 
the said Act, the following proviso shall 
be added, namely:— 

“Provided that where a counter-claim 
for revocation of the patent is 
made by the defendant, the suit, 
along with the counter-claim, shall 
be transferred to the High Court 
for decision”. f 

(b) In sub-section (2) of section 29 of 

the said Act, for the words “this Act” the 
word and figure “section 26” shall be 
substituted. ; 

9. Substitution of new section for sec- 

tion 38, Act II of 1911. 

For section 38 of the said Act, the follow- 

ing section shall be substituted. namely:— 

“38 Public use or knowledge of invention. 

The public use or knowledge of* an 
invention in British India before 
the date of the application fora 
patent thereon shall not invalidate 
the patent granted thereon if the 
knowledge has been obtained 
surreptitiously or in fraud of the 
true and first inventor or his 
legal representative or assign or 
has been communicated to the 
public in fraud of such inventor 
cr his legal representative or 
assign or in breach of confidence; 

Provided that such inventor or his legal 

f representative or assign. has not 
acquiesced in the public use cf his 
fivention, and that he applies for 
a patent within six months after 
the commencement of such use." 

10. Substitution of new section fur 

section 40, Act IT of 1911. ; 

For section 40 of the said Act the 

following section shall be substituted, 
namely — s 4 

40. Provisions as to exhibitions and 

readings before learned Societies. 

The exhibition of an invention at an 

. industrial or other efhibition to 
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which the provisions of this 
section have been extended by the 
Central Government by notification 
in the official Gazette, or the pub- 
lication of any description of the 
invention during the period of the 
holding of the exhibition, or the 
use cf the invention for the pur- 
pose of the exhibition in the 
place where the exhibition is 
held, or the use of the invention 
or the publication of - any des- 
cription thereof, during or after 
. the period of the holding of the 
exhibition, by any person elsewhere 
without the privity or consent of 
the inventor or the reading of a 
paper by an 
learned Society, or the publication 
of that paper in the society's 
transactions shall not prejudice 
the right of theinventor to apply 
for and obtain a patent in respect 
of the invention, or the validity 
of any patent granted on the 
application : 

Provided that— 

(a) the exhibitor exhibiting the inven- 
tion or the inventor reading the 
paper or authorising the publica- 
tion thereof, as the case may 
be, gives to the Oontroller 

. previous notice in the prescribed 
form ; and 

(b) the application for a patent is 
made before or within six 
mouths from the date of first 
exhibiting the invention or of 
the reading of the paper, as the 
case may be, or when it has not 
been so read, of the said publicae» 
tion.” 

11. Amendment of section 47, Act II of- 
1911. : 

-In subs-sections (2) and (3) of section 47 
of the said Act, the words “within the prese 
cribed time’ shall be omitted. i 

. 42. Substitution of new section for sec- 
tion 52, Act II of 1911. . 

“For section 52 of the said Act the 
following section shall be substituted 
namely: ae 

“59, Provisions as to exhibitions. 

The exhibition of a design, or of, any 
article to which a design is 
applied, at aa industrial or other 
exhibition to which the provisiots 
of this section have been extend- 
ed by the Central Government 

. b§ notification in the official 
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inventor before a. 
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Gazette, ur the publication ofa 
description of the design, during the 
period of the holding of the exhi- 
bition, or the exhibition of the 
design or the article or the 
publication of a description of 
the design by any person else- 
where during or after the period 
of the holding of the exhibiticn, 
without the privity or consent 
of the proprietor, shall not prevent 
the design from being registered 
or invalidate the registration there- 
of : 

Provided that— 

(a) the exhibitor exhibiting the design 

. or article, or publishing a 

description of the design, gives to 
the Controller previous notice in 
the prescribed form ; and 
_(b)the application for registration is 
made within sire months from the 
date of first exhibiting the design 
or article or publishing a descrip- 
tion of the design.” 
13. Amendment of section 53, Act II of 
1911. 
In sub-section (J) of section 53 of the 
said Act, 
(a) after clause (a) the following clause 
ehall be inserted, namely : — 

(aa) to import for the purposes of sale, 
without the consent of the 
regiatered proprietor, apy article 
belonging to the class in which 
the design has been ragistered, 
and having applied to it the 
design or any fraudulent or 
obvious imitation thereof; or” ; 

(b) in sub-clause (b), after the words 
“applied to any article” the words 
“in any class of goods in which 
the design is registered” shall be 
inserted : , 
e 14. Insertion of new section 58-A in 
Act II of 1911. 

Aiter section 59 of the said Act the 
following section shull be inserted, name- 
59-A. Information relating to patents. 

A person making a request to the 

Costroller in the prescribed manner 

as respects any patent specified 

in the request or ag.respects any 
application for a patent so speci- 
fied, for information to be furnish- 

ed to him by the Controller eof ° 

aay such matters as may be preg- 

. eribed affecting that patent or 
- application, shall he- entitled 
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subject to the payment of the 
prescribed fee, to have information 
supplied to him accordingly.” 

15. Amendment of section 65, Act II 
of 1911. . 

In section 65 of the said Act, the word 
“and”, in the first three places where 
it occurs, shall be omitted’ and for the 
words “compelling the production of docu- 
nients and awarding costs” the words 
“compelling the discovery and production 
of documents, issuing commissions for the 
examining of witnesses and awarding costs 
and such award shall be executable in any 
court having jurisdiction as if it were a 
decree of that court” shall be substituted. 

16. Insertion of new section10-A in 
Act II of 1911. 

After the heading “Evidence ete.” and 
before section 71 of the said Act, the 
following section shall be inserted, name- 


“70-A. Evidence before the Controller. 

Subject to any rules made under 
section 77, in any preceeding 
under this Act before the Qontrol- 
ler, the evidence shall be given by 
affidavit, in the absence of direc- 
tions by the Controller to the 


contrary ; but in any case in 
which the Controller thinks it 
Tight so to do he may take 


evidence viva voce in lieu of or 
in addition to evidence by affida- 
vit or may allow any party to 
“be cross-examined on the contents 
of his affidavit.” 
-17. Insertion of new section 
Act II of 1911. 
After section 71 of the said Act the 
following section shall be inserted, name- 


71-A in 


“11-A. Hiidence of documents in Patent 
Office. e 
Printed or written copies or extracts 

- purporting to bọ certified by the 
Controller and sealed with the 

seal of the Patent Office, of or 

from patents, specifications and 

other documents in the Patent 

Office, and of or from registers 

and other books kept there, shall 


. be admitted in evidence in. ‘all 
ex Courts in British India, and in 
_ | .. all pro¢eedings, without further 
gs proof or production of the origi- 


fe nals; 

.* Provided that a Oourt may, if it-has 
-“ypagon to doubt the accuracy or 
` authenticity of the copies tendered 


.. 
“s 
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iti®evidenca, reqiiré the production 
of the originals or such further 
proof as it considers necessary.” 

18. Substitution of new section for section 
- 72, Act I of 1911. 

For section 72 of the said Act the fol- 
lowing section shall be substituted. 
namely :— 

‘72. Transmission of copies of specifica- 
tions, etc., and Inspection thereof. 

Copies of all such _ specifications, 
drawings and amendments left at 
the Patent Office, as become open 
to public inspection under the 
provisions of this Ast, shall he 
transmitted, as soon as may be, 
after the printed copies thereof 
are available, to such authorities 
as the Central Government may 
appoint in this behalf, and shall 
be open to the inspection of any 
person at all reasonable times at 
places to be appointed by those 
authorities and approved by the 
Central Government.” 

19. Amendment of section 78-A, Act II 

of 1911. 
In sub-section (1) of section 78 of the said 


Act,— 

(a) for the words and figures “apply 
such of the provisions of section 91 
of the Patents and Designs 
Act, 1907, as relate to inventions or 
designs, to British India,” the 
words, letter and figures ‘declare 
British India to be a convention 
country within the meaning of 
section 91-A of the Patents and 
Designs Act, 1907,” shall be sub- 

| stituted ; 

(b) for the words “shall be entitled toa 
patent ‘for his invention or to 
registration of his design under this 
Act, in priority to other appli- 
cants; and the patent or regis‘ra- 
tion shall have” the words ‘“‘shall, 
ejther alone or jointly with any 
other person, be entitled to claim 
that the patent that may 
be granted tohim under this Act, 
for the said invention or the 
registration of the said design 

. © under this Act, shall be in priority 
to uther applicants and shall have’ 

à * shall be substituted. 

20. Amendment of Schedule. Act II of 
19}1. 
b the Schedule to the saig Act, for 
the words “Before the expiration of", 
where they occur in the penultimate entry, 


187 
the words “In respect of” shall be substi- 
tuted, 

21, Amendment of section 18, Act VIII 
of 1078. er 

In section 18 of the Indian Sea Customs” 
Act, 1878, after clause (f) the following 
clause shall be inserted, namely :— 

“(ff) goods made or produced beyond 
the limits of British India and 
intended for sale, and having 
applied thereto, a design in 

` which copyright exists under 

the Indian Patents and Designs 
Act, 1911, in respect of the 
class to which tte gocds belong 
or any fraudulent or obvious 
imitation of such design except 
when the application of such 
design has been made with the 
license or written consent of 
the registered proprietor of the 
design ;” 


ACT No. XII of 1939 


THE WORKMEN'S COMPENSATION (AMEND- 
MENT) ACT, 1939 


Received the assent of the Governor-General on 


the 28th March, 1939, and is published in the Gazette . 


of India, Part 4, dated April l, 1939. 
An Act further to amend the Workmen's 
Compensation Acct, 1923, for a certain 
purpose. 


- Whereas doubts have been entertained 
whethera workman employed on wages 
payable otherwise than by the month or 
on a monthly basis may be a workman 
’ within the meaning of the Workmen's 

- Compensation Act, 1923, 


. And whereas it is expedient to remove 
those doubts, and for that purpcse further 
to amend section 5 of that Act in the man- 
ner hereinafter appearing ; . 

It is hereby enacted as follows :— 
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1. Short title and commencement. 

K ciate a may be called the 
orkmen’s Compensation (Amendment 
Act, 1939. j À 5 or 
(2) It shall come into force on the Ist 

day of May, 1939: 

Provided that seciion 2 shall be deemed 
to have taken effect from the 30th day of 
one J vee f : 

. Amendment of section 5 o ty. 

Kn f f Act VIII 
_ In section 5 of the Workmen’s Compensa- 
tion Act, 1923— 

(a) for the words “For the purposes of 
this Act the monthly wages of a 
workman shall be calculated” the 
following shall bs substituted, 
namely :— p 

“In this Act and for the purp:ses 
thereof the expression “monthly 
wages” means the amount of 
wages deemed to be payable for 
a month's service {whether the 
wages are payable by the month 
or by whatever other period or 

- _ atpiece rates), and calculated’; 

(b) in clause (b) the words “deemed to 
be” shall be omitted. 

3. Restoration of proceedings. 

Where in any proceedings . under ‘the 
Workmen's Compensation Act; 1923, con: 
cluded after the Ist day of July, 1934, any 
pereon has been found by..a Court not to 
be a workman within the meaning of that 
reason of the fact-that hig 
wages were payable otherwise than’ by 
the month or on a monthly basis, such 
finding shall be void and of no effect ; 
and the Oourt shall, notwithsianding any-. 
thing to the. contrary in tke Indian 
Limitation Act, 1908, or any other law for 
the time being in force, on application 
made within six months from the comence- 
ment of this Act by any person prejudi- 
cially affected by such finding, restore 
the , proceedings at, and continue. the pro- 
ceedings from, the stage reached immediate- 
ly before the order embodying or based on 
such finding was made. 
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BUYER'S RIGHT TO REJECT. 3 


Draftsmen of commercial contracts have 
endeavoured to provide—to meet the wishes 
of commercial men—that in the event of 
dispute, the buyer shall not reject the goods, 
but that the dispute shall be settled by 
arbitration. Yet for well-nigh forty years, 
the Courts have held that the protection of 
this clause is not. absolute: if the goods 
delivered are not the goods specified, the 
buyer's right to reject is unimpaired. 

The most recent authority is Wilensko 
Slaski, Towarzystwo Drewno v. Fenwick 
and Co. (West Hartlepool), Iimited (1938, 
44 Oom. Oas. 1). The clause there ran : 

- “Should any dispute or claim arise out of 
this contract the buyers shal! not, reject the 
goods herein named nor any part of them, 
nor refuse. acceptance or payment for same 
in terms: of contract, but such dispute or 
claim, if it cannot be otherwise arranged, 
shall be referred to the decision, of a third 
party in Great Britain to be jointly agreed 
upon. ; ; 

. Two points in this clause stand out 
straightway : First, “the goods, herein 
named"—these are the goods that cannot 
be rejected ; secondly, the contract goes on 
to.specify ‘any part of them.” Oould these 
words suffice to change the well-known 
interpretation of such a clause ? 

The contract was in the Pitwood c. i.f. 
form, whereby the claimants sold to the 
respondents a cargo of pit props. Any 
margin was to be in seller’s option ; failing 
a margin being stipulated, the sellers were 
to have the liberty to ship up to 10 per cent, 
more or less. The quantity was “about one 
thousand, standards”; the measurements 
of lengths and the sizes were specified. . 
"A dispute*trose: the parties went to 
arbitration ; the umpire awarded in favour 
of the buyers in the form of a special case 
under sect. 9, sub sect. (1) (b) of the 
Arbitration Act, 1934. b 
: Among the facts he found were these: 
The standards were to be shipped at Danzig 
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with the contract. 


c.i.f. West Hartlepool; by the contract 
certain payments were to be made against 
shipping documents. The parties later 
agreed by letter that the goods might be 
shipped in two ships; the goods were 
shipped in the Ulea and Onto, and separate 
shipping documents were tendered, On 
the arrival of the Ulea Fenwick and Co, 
made a cursory examination of the cargo 
and by letter rejected the Ulea documents 
on the ground that the specification sent 
with them did not comply with the contract ; 
the cargo was discharged under lien on to 
the quay and measured. Four standards 
out of 465 were not. within the contract 
description. It was further said that there 
was no “fair proportion” of lengths and 
top sizes within the stipulated ranges; 
Therefore Wilensko Slaski amended the 
specification, deletedithe four standards, 
amended the invoice and retendered the 
documents, 
(Between contract and shipment the market 
price had fallen, but the position of the 
Parties had to be determined irrespectively 
of this). When the Onto documents arrived, 
they were rejected after an inspection of 
the goods; the consignment was similarly 
-discharged and measured. The measure- 
ments of both consignments were “sube 
stantially different” from those attached 
to the shipping documents. Both consiga= 
ments, however, were sound and merchant- 
able, and of the average quality of Polish 
pit props. The umpire, however, awarded, 
subject to the opinion of the Court, that 
Fenwick and Oo. were entitled to reject the 
Ulea’s documents as not being in accordance 
Since the contract was 
“a bingle indivisible contract," Fenwick 
and Og, were absolved from taking up the 
second consignment, even though the 
documents were in order. 


_ Mr. Justice Lewis heard the argument on 


the special case. The sellers gontended ; 
the buyers had no right to reject the Ulea 
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which were again rejected ' 
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documents. Only four ont of 466,standards 
did not comply with. the contract; de 
minimis non curat lex. The Onto documents 
were in order ; the deliveries were distinct. 


By contract, the right to reject—the. goods, 


or “any part of them”—was speciiically 
excluded. g 


:It was argued for the buyers: the Ulea 


e documents did not comply with the contract; 


nor could the invalidity be cured by re- 
tender. :In any event, the goods, upon 
examination, did not correspond with the 
contract. The buyers, being justified on 
the ground of a substantial variation in 
‘rejecting the Ulea shipment, were entitled 
to assume the same cf the Onto shipment, 

:« Mr. Justice Lewis upheld the award in 
favour of the buyers. 

-: Under a c.i. f. contract, the seller's duty 
is “to ship to the destination named within 
the specified time, goods in accordance with 
the ‘contract and to tender 4o the buyer the 
shipping documents—namely, bills of lading, 
poliey of insurance, and invoice. These 
documents must be complete and regular 
and on their presentation it is the duty of 
the .buyer to pay for the goods whether 
the goods have arrived or not, or whether 
they. are then in existence or not. The 
contract is a contract for the sale of goods 
fo be performed by the delivery of dccu- 
ments. But these documents must be 
proper documents... " (at p. 7). 


@‘shipnient of four standards not within 
the contract description, were not ‘proper 
documénts”; on the face of them (they 
showëd) goods of the contract - description 
mixed with goods of a different description,” 
and’ small though the difference was, the 
buyer was entitled to refuse the documents 
of the Ulea. The umpire had further 
found: that the two cargoes were “sub- 
stantially different" from the documents, 
‘and: that substantially more than 10 per 
cent. of certain sizes were shipped. The 
tight to reject the goods was not lost— 
despite: the strong clause to the contrary 
and despite the insertion of the phrase “nor 
any part of them"-—-when the goods deli- 
-vered were not the goods bought. The 
‘breach by the sellers was of such a nature 
“ag tó enable the buyers to treat it as a 
‘repudiation. of the whole contract, in fact, 
‘the cargo of the Onto—like the cargọ of the 
‘Wlea—was.substantially different from the 
contract. 

- In Tamvraco v. Lucas (1859, 1 L, T. Rap. 
‘161; :1 El. .¢& El. 581), Lord Campbell, C. J. 
‘said that the agreement was that the cargo 


, quantity agreed and rejected the 
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was to be between 1800 quarters and 2,200 
quarters of wheat. It should not exceed 
that quantity ; if the cargo exceeded that . 
quantily, the buyer was not bound to accept 
it—for he could not have accepted the 
rest. 
Had there been 2215 quarters on board, he 
would not have beén liable for a refusal 
to accept. HÉ the “usual shipping docu- 
ments” tendered, represented the cargo to 
consist of more than 2,200 quarters, the 
buyer was justified in refusing. 

As long ago as 1901 Mr. Justice Bigham 
laid down the authoritative interpretation 
of the clause restricting the buyer's right 
to reject; Vigers v. Sanderson (84 L. Ty 
Rep. 464 ; (1901) 1 K. B. 601). The action 
was to recover the price of a quantity of 
sawn laths sold by two contracts, to be 
shipped, and to be “about the specification 
stated below. The property in the goods 
was to be deemed to have passed to the 
buyers when the goods were put on board, 
Should any dispute arise, “buyers shall 
not reject any of the goods, nor refuse 
reception of the drafts, but the dispute 
shall be referred to arbitrators whose award 
on all points shall be final.” Two parcels 
of laths were shipped. The earlier ship- 
ment contained 33 per: cent. of laths of a 
length not mentioned in the specitication. 
The second shipment contained 60 pet cent. 


Now the of laths 2it, long, instead of not mofe than 
‘documents of the Ulea cargo, which showed 3 per cent. 


‘The defendants rejected, ‘the 
goods: and refused the drafts. ‘It was 
contended by Mr. T. E. Scrutton, K.'O. and 
Mr. F. D. MacKinnon (as they then were) 
that the effect of the clause was that if. 
goods within the contracts were put on board, 
the property passed, and the buyers could 
not reject ; the clause referred to differences 
in quality, not to differences in kind. They 
referred to Azemar V. Casella (1867, 16 
L. T. Rep. 14; L. R. 2 O. P. 431) (per 
Mr. Justice Willis at p. 445 and per 
Mr. Justice Montague Smith, at p. 448: 
“It never could h&ve been intended that 
the seller should have power to substitute 
one kind of cotton for another, ‘Long-staple 
salem’ having been ordered, and an. inferior 
‘Western Madras’ supplied"; affirmed in 
Excnequer Onamber at p. 671, per Baron 
Martin). : ve 

Mr. Justice Bigham, in a clear and 
vigorous judgment in Vigers v. Sanderson 
(sup,), Said that neither shipment was.d 
compliance with tne contraco, unless the 
clause as to non-rejection were sufficient 
to måke ıt so. The sellers said that they 


-could-disregard the specifications, and ship — 


IN 
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laths of any lengths, and require the 
busers to take them, subject to an 
allowance. That, however, was not the 


meaning which the parties intended. The- 
object of the contracts was a delivery of: 


goods “commercially within the description 
in the specifications”; the clauses of the 
contracts must be interpreted ‘consistently 
with this main object, and not so as to 
destroy it.” The meaning of the non- 
rejection clause was to cover cases where 
there was such departure from the strict 
figures, as tomake it doubtful whether the 
goods were “about the specification” 
lengths. The clause does not operate ‘to 
force the buyer to take goods which are 
neither within nor about the specification. 
nor commericially within its meaning” 
fat p. 611). 

It is true that in Shipton, Anderson and 
Co. v. Weil Brothers and Co, (106 L. T. 
Rep. 372; (1912) 1 K. B. 574), Mr. Justice 
Lush held that where the sellers had 
tendered a cargo weighing 551b. more than 
the maximum quantity of 4950 tons—the 
contract specifying 10 per cent. more or 
less than this figure—and the buyers had 
réjected the whole cargo solely on the 
ground of the 55lb. excess, they were not 
entitled todo so, because the quantity in 
excess was trifling and the sellers had not 
claimed the extra price—a sum of 4s., the 
contract price being more than £ 40,000. 
“Now the excess quantity is trifling,” 
observed Mr. Justice Lush, “so trifling 
that it 18 quite impossible to suppose that 
any business man would regard it as in 
any way affecting the substance of the con- 
tract . -+ (atp. 576) “The question is,” 
he continued later (at p. 577) “whether 
there has been a substantial departure from 
the contract Mcreover, the sellers were 
not here imp sing on the buyers any extra 
burden. They were not insisting upon 
payment of the 4s. over the £ 40,000. e 
i In 4 te ra Limited v. Osakeyh- 

0 areira Lumber eCompany, Limited 
(1930) 36 Com. Cas. 17) sellers in Finland 
“ sold timber to buyers in England, to be 
ready for shipment on the 15th June, 1928, 
loading place and read y date to be declared 
tothe buyers by the lst April, 1928. The 
contract sfipulated : “the buyers shall not 
ISject the goods ‘herein specified.” Delay 
occurred. in delivery, and many of the 
. tendered goods consisted of 1929, not of 

1928 goods. The .buyers refused to accept 
some ‘of the gocds and the dispute was 
réferred to arbitration. The wi 

awarded: (in the form of a special case) that 


=. 
Pd 


umpire- 
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the buyers were entitled to .rejëct;; 
Mr. Justices Roche upheld the award, aud. 
the Court of Appeal dismissed thé appeal: ``, 

Lord Justice Scrutton pointed, out, that: 
upon this matter “the commercial world 


‘and the judicial world have entertained 


slightly different opinions for so long as I can 
remember. The business man does not like 


the idéa of rejection ;.he appears to think , 


that any case can be satisfactorily, dealt 

with by the buyer having to take the’ goods 

and get consolation in damages if the-goods 

are not what he wanted to buy. Unfortu- 
nately some members of the commercial, 
world have taken a view which was very 

much like dishonesty, because the’ shipped . 
goods which they knew were not- the con:: 
tract goods”: (at pp. 19, 20). Lord. Jtisticé : 
Greer stated that the umpire “had found | 
that the proportions of goods which wéte- 
notin accordance with the. contract, but: 
were mixed with goods which were in 

accordance with the contract, was “a very 

large one, and not a mere negligible 

quantity on which it might be unreasonable’ 
for the buyer to claim a right’ to reject the“ 
goods”: (at p.25). In- commercial contracts . 
dates, when incorporated in a description; 
are of the essence of the contract ; the dite 

of readiness for shipment is just as much of 

the essence of the contract as the date oft 
shipment. “A clause of- this kind,” he 

said, “does not protect the seller and entitle 

him to deliver things which are not of the 

kind sold . . . to tender goods in this case 

which were not ready onthe 15th June, 1928, 

is jnst as much tendering goods-not of the 

kind contracted for as if white wood had 

been tendered instead of red wood”: 

at p. 27). 

Finally, in Joseph Green v. Arcos (47 
Times L. Rep. 336; (1931) 39 LI. L. 229), 
in a contract to sell wood goods where the 
contract defined the limit of variation, the 
Court of Appeal held that where the cargo 
was short of, as well as in excess of, the 
allowed variation, the buyer was entitled 
to reject, Lord Justice Greer observed 
(at p. 231) that the specification was just 
as much part of the description as the 
expression ‘‘wood goods.” He continued : 
“Where departure from the Rs'rict words 
of the specification or description of the 
goods is so small as to be negligible, the 
Oourt is not bound to give effect to the right 
of rejéection., In the circumstances the 
Oourt is entitled to apply the rule de 
minimis non curat lex. The clause was 
unnecessary where breach of warranty was 
concerned because in that case no right to 
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teject arose. It might perhaps apply if 
there were conditions which are «no part 
of the descriptidn contained on the face of 


the contract or in the specification.” Lord 
Justice Romer (as he then was) added that 


: ACT No. XIV OF 1939. 


THE COTTON GINNING AND PRESSING 
FACTORIES (AMENDMENT) ACT, 1939. 


Received the assent of the Governor-General on 
the 28th March, 1939, and is published in the 
Gazette of India, Part 4, dated April 1, 1939. 

An Act to amend the Cotton Ginning and 
Pressing Factories Act, 1925, for certain 
purposes, 

Whereas it is expedient to amend the 
Cotton Ginning and Pressing Factories Act, 
1925, for the purposes hereinafter appearing. 

At is hereby enacted as follows :— 

1. Short title. 

This Act may be called the Ootton 
Ginning and Pressing Factories (Amend- 
ment) Act, 1939. 
of 9 ce meaner of section 9 of Act XII 
0 A 

In section 9 of the Cotton Ginning and 
Pregsing Factories Act, 1925 (hereinafter 
referred to as the said Act)— 
`. (a) after sub-section (1) the following 

* sub-section shall be inserted, 
my namely : - 

| “(IA) In any cotton ginning factory, 

whether erected before or 

after the commencement of this 
Act— 

(a) no structural alterations or ad- 
ditions, the construction of 
which commenced after the 
27th day of February, 1939, 
shall be made so as to mini- 
mise the degree of compliance 
of the factory as a whole with 
the requirements set forth in 
clauses (a) and (b) of sub- 
section (1), and X 

(b) every structural addition (whe- 

; ther actually attached to any 
existing structure in the fac- 
tory or not), the construction 
of which commenced after the 
last mentioned date, shall* be 
constructed in accordance with 
plans and specificatiotis aps 
proved by the prescribed 
authority : A 

Provided that nothing in this sub- 
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“If the. goods are not the goods specified 
the, clause never begins to operate”: (at 
p. 232). The question is not one of con-. 
struction, but whether the goods tendered 
are the goods specified.--The Law Times.: 


IMPERIAL ACTS. 


section shall apply to any - 
factory in which, after any 
alteration or addition has been 
made, only roller gins are used 
where the number of such gins is. 
not more than four.”; | Pa 
(b) in clause (a) of sub-section (4) 
after the word, figure and brace. 
kets ‘‘sub-section (1)” the word,- 
letter, figure and brackets “‘,sub-. 
section (1-A)" shall be inserted. 

3. Amendment of section 14. 

(1) Section 14 of the.said Act shall 
be resnumbered as sub-section (1) of 
section 14, and in the gaid section as so 
re-numbered— | 

(a) for the words and figure “in accorde 

ance with section 4” ‘the words 
and figure “with the mark. pres- 
cribed under section 4 for the 
factory in which they were press- 
ed," shall be substituted ; 

(b) the proviso shall be omitted. 

(2) To the said section as so re-numbered. 
the following sub-section shall be added, 
namely ; f h 

(2) Any bale marked in accordance 
with the provisions of section 4 
shall, within the meaning of the. 
Indian Evidence Act, 1872, be. 
presumed for all purposes as bet- 
ween the parties to a contract: 
for the purchase of baled cottcn, 
to have been so marked before 
leaving the factory in which it was 

i pressed.” 





THE INDIAN FINANCE ACT, 1939. 

The following Act, which has been 
assented to by the Governor-General 
under the provisions of clause (b) of sub- 
section (1) of section 67-B of the Govern- 
ment of India Act, as set out. in the 
Ninth Schedule to the Government of 
India Act, 1935, and has been expressed | 
to be made by the Governor-General 
under the provisions of sub-section (2) of 
the same section is hereby publshed for 
general informaticn (vide Gazette af India, 
Part IV, dated, lst April, .1939);— |" À 
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An-Aet to fix the- duty ‘on salt manu» 
factured-in, or imported by land: into, 
certain parts of British India, to vary 
the incidence and rate of excise duty on 
khandsari‘ sugar leviable under the Sugar 
(Excise Duty) Act, 1984, to vary ` certain 
duties leviable under the Indian Tariff 
Act, 1984, to fix maximum rates of postage 
under the Indian Post Office Act, 1898, 
and to: fix rates of Income-tax and super- 
tax. 2. ; 
Whéreas it is expedient to fix thé duty 
on salt manufactured in, or imported by 
land into, certain parts of British India, 
to vary the incidence and rate of excise 
duty on khandsarit sugar leviable -under 
the Sugar (Excise Duty) Act, 1934, to 


vary the duty cn raw cotton leviable ’ 


under the Indian Tariff Act, 1934, to fix 

maximum rates of postage under the 

Indian Post Office Act, 1898, and to fix rates 

of incomestax and super-tax ; f 

It is hereby enacted as follows s— 

1. Short tifle and extent. 

(1) This Act may be called the Indian 
Finance Act, 1939, 

(2) It extends to the whole of British 
India. . 

2. Fixation of salt duty. 

The provisions of section 7 of the 
Indian Salt Act, 1882, shall, in so far as 
they enable the Oentral Government to 
impcse by -rule made under that section 
a duty on salt manufactured in, or im- 
ported into, any part of British India, be 
construed as if, for the year beginning 
on the lst day of April, 1939, they im- 
posed such duty at the rate of one rupee 
and four annas per maund of eighty-two 
and twc-3evenths pounds avoirdupois of 
salt manufactured in, or imported hy land 
into, any such part, and such duty shall, 
for all.the purposes of the said Act, be 
deemed to have been imposed by rule under 
that section. 

3. Hxecise duty on khandsari sugar. 

In the Sugar (Excise Dyty) Act, 1934,— 

(a) im clause (a) of section 2, the 

words “wherein, or within the pre- 

cincts of which,t wenty. or more work- 

ers are working or were working 
-On any day of the preceding twelve 
, months and” shall be omitted. . 

ə (b) in clause (i) of sub-section (2) of 
section 3, for the words “one rupee 
and five annas” the words “eight 

e annas” shall be substituted. 

4. Import duty ön- raw cotton. « 

In tha’ First; Schedule .to the. Indian 
Tariff Act, 1934, in. Item No. 46 (3); for 
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the words “sis pies per 1b.” in the fourth 
column, thé words “one anna per 1b.”. shall 
be substituted. 

5. Inland postage rates. 

For the year beginning ‘on the Ist day 
ef April, 1939, the Schedule contained in 
Schadile I to this Act shall be inserted 
in the Indian Post Office Act, 1898, as the 
First Schedule to that Act, 

6. Income-tax and super-tax. 

(1) Subject to the provisions of sub‘sec- 
tion (2)— 

(a) income-tax for the year beginnin 
on the lst day of April, 1939, 
shall be charged at the rates 
specified in Part Iof Schedule II, 
and 

(b) rates of super-tax for the year 
beginning on the Ist ‘day of 
April, 1939, shall, for the parposes 
of section 55 of the Indian In< 
come Tax Act, 1922, be those speci- 
fied in Part II of Schedule Il. 

(2) In cases to which section 17 of the 
Indian Income Tax Act, 1922, applies, the 
tax chargeable shall be determined. in- 
accordance with the provisions of that 
section with reference to the rates specified 
in Schedule Il. ` 

(8) For the purpose of this section and 
of Schedule II, the expression “total ine 


“come” means total income as determined 


for the purposes of income-tax or super- 
tax, as the case may be, in accordance 
with the provisions of the Indian Income T'ax 
Act, 1922. j 

(4) Notwithstanding anything contained 
in sub-section (J) or sub-section (2), 
where more than half of the total income 
of-any individual or Hindu undivided 
family consists of income from salaries, 
interest on securities or dividends in 
respect of which the individual or Hindu 
undivided family is deemed, under the 
provisions, of section 49-B of the Indian 
Incomes Tax Act, 1922, to have paid income- 
tax imposed in British India, or consists 
of income falling under more thau one of 
those heads— 

(a) income tax for the year beginning 
on the Ist day of April, 1939, 
shall be charged in respect of 
such total incomes at the rates of 

e income-tax which were imposed 
for the year- beginning on the 

` “lst day of April, 1938, in respect 
of incomes of individuals or Hindu 

i undivided families, and 
(b) in cases in which supa-tax has 
. been deduçted under the “provi- 


99. 


‘Act or 
deductible had the Indian Income - 
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would have been “ so 


Tax (Amendment) Act, 1939, come 
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“on the Ist day of April, 1938, in 


respect of incomes of individuals . 
or Hindu undivided families, as the: 
case may be. ba e 


into force on the lst day of 


(5) In respect of income tô which sub.” 


April, 1938, the rates of super-tax + section (4) applies, the provisions of sec- 


for the year beginning on the 
lst day of April, 1939, shall, for 
the purposes of section 55 of the 
Indian Income Tax Aet, 1922, be 
the rates of super-tax which were 
imposed for the year beginning 


SCHEDULE 1. 


been passed. 


Schedule to be inserted in the Indian Post Office Act, 1898. 


- + [Sée section 5.] 
“THE FIRST SOHEDULE. 
INLAND Postage RATES. 
[See section 7.] 


Letters. 
For a weight not exceeding one tola 
For every tola, or fraction thereof, exceeding one bola 


One anna. 


Half an anna. 


tion 17 -of the Indian Income Tax Act: 
1922, shall apply to the assessment to be- 
made for the year beginning on the lst 
day of April, 1939, as though the Indian: 


Income Tax (Amendment) Act, 1939, had not’: 


. Postcards. 
Bingle- ise ove ove wee ii Nine pies, MP 
Reply wet sage E ave ave One and a half 
annas. 
Book, Pattern and Sample Packets. 
For the first two and a half tolas or fraction thereof oes Six pies. 
For every additional two and a half tolas, or fraction thereof in 
excess of two and a half tolas see Three pies, 
Registered Newspapers. 
For a weight not exceeding ten tolas = Quarter of an 
anna. 
For a weight exceeding ten tolas and not exceeding twenty tolas ~ Half an anna. 
For every twenty tolas, or fraction thereof, exceeding twenty : 
tolas wee A x @ see sai .. Half an anna. 
In the case of more than one copy of the same issue ofa registered 
newspaper being carried in the same packet— A 
For a weight not exceeding ten tolas eea Half an anna. 
For every additional five tolas, or fraction thereof, in excess’ of 5 
ten tolas ae Ms = n ~ Quarter of an 
anna. , 
Provided that such packet shall not be delivered at any addres- Bolg e 


see's residence’ but shall bë given toa recognised agent at the 


post Office. 
ii Parcels. 
For a weight not exceeding forty tolas reg te 
For every forty tolas, or fraction th¥reof, exceeding forty tolas. 


* Four annas. 
„Four annag:" 
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[See section 6.] 


PART 1. 


» 


RATES OR-TINGOMB-TAK. 


A. In the case. of every individual, Hindu gndivided family, unregistered firm 
and other association of persons not being a case to which paragraph B of this 
“Pari. applies— 


N aa Rate, 
1. On the first Re, 1,500 of total income os ove we Nil 
2. On the next Rs. 3,500 of total income Di va ee Nine pies in the 
a rupee, 
3. On the next:Rs. 5,000 of total income Bea ide .. One anna and 
5 three pies in the 
; 2 : rupee. 
4. On the next Rs. 5,000 of total income ii sii .. Two annas in the 
i | rupee, i 
4. On the balance of total income s.. m .. Two annas and 
six pies in the 
rupee. 
Provided that— ox 
(t) E 00 shall be payable on a total income which does not exceed 
8, 2,000 . 


(ii) the incothe-tax payable .shall in no case exceed half the amount: by which 
‘the total income exceeds ‘Re. 2,000. 


-B. In the case ‘of every company and local authority, and in every case in which 
under the provisidns of the Indian Income Tax Act, 1922, income-tax is to ba charged 
at the. maximum rate— 


5 Rate, 
A On the whole of total income z seer. o> ake . Two annas and 
z | | six pies in the 
A rupee. 


-m 


PART II. 
Rates oF BUPEB-TAK. 


A. In the case of. every individual, Hindu undivided family, unregistered firm 
pat other association of persons, not being acase to which paragraph B of this Part 
applies— 


Rate, 
1, On the first Rs. 25,000 of total income ` oes ae ww Nil 
2, On the next Rs. 10, 000 of total i income se ssi .. One anna in the 
< i rupee. 
- 3. On the next Rs, 20,000 of total income Se ae .. Two annas in the 
m rupee : 
4 On the next Rs. 70,000 of total income Gad ses = Three annes in 
# TU. a . j l the rupee. 
a 5. On the next Rs. 75,000 of total income ER ee e.. Fourannasin the 
A x > rupee. 
S 8. -On the, next Rs. 1,50,000 of total income... si eso Five annas in the 
. NK | > i rupee. 
pre .* 7. On the next Rs. 1,50,000 of total income 6 ... DA .. Six annas in the 
> PARA Nn; i 5 ` = rupee. 6 


+ 8. Onthe balance of total incohe ° * ne A ... Seven annas in the 
soe ve rupes. 
. . 
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B. In the case of every company and local authority— 


On the-whole of total income 


ACT No. XV of 1939. 
EMPLOYMENT OF CHILDREN (AMENDMENT) 
: ACT, 1939. 


Received the assent of the Governor-General on 
April 8, 1939, and is published in the Gazette of 
India, Part IV, dated April 15,1939. 


An Act to amend the Employment of 
Children Act, 1938. 


' Whereas itis expedient to amend the 
Employment of Children Act, 1938, for the 
purposes hereinafter appearing ; 


, It is hereby enacted as follows : 


: 1.. Short title and commencement. 
(D This Act may be called the Employ- 
ment of Children (Amendment) Act, 1939. 
(2) It shall come into force on the Ist 
‘day of October, 1939. - 
. 2. Amendment of section 2 of Act XXVI, 
of 1938. . f : 
In section 2 of: the Employment of 
Children Act, 1938 (hereinafter referred to 


‘as the said Act), after the words “In this — 


Act” the letter and brackets “(a)” shall be 
inserted, and to the said section as so 
amended t ane following shall be added, 
namely 
Kh ‘ecupier * of a workshop means the: 
person ‘who has ultimate control 
‘over the affairs of the workshop ; 
(c) “prescribed” means prescribed by 
rules made under this Act ; 
(d) “workshop” means any premises 
(including the precincts thereof) 


wherein any industrial process is e 


carried on; but does not include 
< anyi premises to :which the provi- 
sions of section 50 of the Factories. 
Act, 1934, forthe time being apply.’ 
3. Amendment ‘of section 3. 


‘To séction 3 of the said Act the following. 


sub-section shall be added, namely 

(8) No child who hae not complated his 
: © ` twelfth ‘year shall be employed, or 
permitted to work, in any workshop- 
where in any of the procêsses get- 

forth in the Schedule.is carried on : 
. Provided that nothing in this sub-section. 
snall apply to any workshop where- 
““ in any: process is carried on by 


Rate, 


One anna in the 
rupes. 


hae z. see: 


the occupier with the aid of his 
family only and without employ- 
ing hired labour or to any school 
established by, or receiving ab- 
. Sistance or recognition from, a 
Provincial Government.” 
5 mh Insertion of new sections 3-A, 3-B and 
After section 3 of the said Act the follow- 
ing sections shall be inserted, namely :— 
“3-A. Power to amend the Schedule. 
Thé Provincial Government after giving, 
by notification in the Official 
` Gazette, not less than three months 
notice of its intention so to do, 
may, by like notification, add any 
description of process to the 
Schedule and thereupon the Schee 
dule shall have fcrce in the Province 
as if it has “been enacted accord- 
ingly. 
3-B. Notice to inspector before carrying on 
work in certain processes. 

-Before work in any of the processes ‘set 

<. forth in the Schedule is carried on 

in any workshop after the Ist day 
of October 1939, the occupier ‘shall 
sent to the inspector, within whose 
local limits the workshop is -sithate 
ed, a written notice containing 
ta) the name and situation’ of” the 
workshop, r 

(b) the name of the person in actual 
management of the workshop, 

(c) the address to which communica» 
tions relating to the workshop 
should be gent, and 

(d) the natyre of the processes to be 
carried on in the workshop. 

- 3-0, -Disputes asto age. 

If any question arises between an ins- 
pector and anemployer as to whe- 
ther any child has or has not com- 
pleted his twelfth, or fifteenth year, 
as the case may the question 
shall, in the absence of a certificate 

as tothe age of such child, granted 
by a ‘prescribed medical autherity, 
*be referred -by the imspector for 
decision to the . prescribed medical 
‘authority.” .- 


(To bas 6ontihia d.) 
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5. Amendment of section 4. 

Insection 4 of the said Act, after the 
word and figure ‘section 3” the words, letter 
and figure “or fajlsto give notice as re- 
quired by section 3-B” shall be inserted. 

6. Amendment of section 5. 

For sub-section (2) of section 5 of the 
said Act, the* following sub-section shall 
be substituted, namely :— 

“(2) Every certificate asto the age ofa 
child which has been granted by 
a prescribed medical authority 
shall, forthe purposes of this Act, 
be conclusive evidence as to the 
age of the child to whom it relates.” 

7. Amendment of section 7. 

In.clause (b) of sub-section (2) of. section 
'7 of the said Act, for the words “the 
auhorities” the words “the medical autho- 
rites’ shall be substituted. 

8. Insertion of Schedule. 

To the said Act the following Schedule 


shall be added, nemely :— 


“THE SOHEDULE. 
(See szotions 3, 3-A AND 2-B.) 


. List of Processes. 
1. Bidi-making, 
2. Oarpet-weaving. 
3. Oement manafaeture, 
bagging of cement. 
4. Oloth-printing, dyeing and weaving. 
5. Manufacture of matches, explosives 
` and fireworks, 
6. Mica-cutting and splitting. 
7. Shellac manufacture. 
6. Soap manufacture. 
9 Tanning. 
10. Wool cleaning.” 


including 


. 
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ACT No. XVI of 1939. 


THE REGISTRATION OF FOREIGNERS 
ACT, 1939 


Received the assent of the Governor-General on 
the Fth April 1939, and is published in the The 
Gazette of India, Part IV, dated April 15, 1939. 
An Act to provide for the registration of 

foreigners in British India. 
. Whereas it is expedient to provide for 
the registration of foreigners entering, 
being present in, and departing from, 
British India ; 

Jt is hereby enacted as follows :— 

1. Short title and extent. 

_ (1) This Act may be called the Registra- 
tion of Foreigners Act, 1939, 

(2) It extends to the whole of British 
India. ; A 
2, Definitions. 

In this Act— - i 
(a) the word “foreigner” 
person whois not— 
(i) a British subject domiciled in the - 
United Kingdom ; or 
(ii) a British Indian subject ; or 
(ita) a ruler or subject of an Indian 
t State ; or 
(iv) a person duly appointed by a 
foreign Government to exercise 
diplomatie functions ; or 
(v) a consul or a vice-zonsul ; f 
(b) “prescribed” means prescribed by 
rules made under this Act. 
3, Power to make rules. 
The Central Government may, after pre» 


shall denote a 


vious publication, by notification in the 


Oficial Gazette. make rales with respect to 
foreigners for any or all of the following 
purposes, that is to seay— h 

` e (a) for requiring ny foreigner entering, 
or being present in, British India 
to report his presence to apres- 
cribed authority within such time 
s and in such manner and witlf such 

particulars as may be prescribed, 
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(b) for requiring any foreignef moving 
from one place to another place in 
British India toreport, on arrival 
at such other place, his presence 
to a. prescribed 

. such time and jn such manner and 
with such particulars as may be 
prescribed ; 

(e) for requiring any foreigner who is 

f about to leave British India to 
report the date of his intended 

4 departure and such other parti- 
culars as may be prescribed to such 
authority and within such period 
before departure as may be pres- 
cribed ; 

(d) -for reyuiring any foreigner-entering, 
being present in, or departing 
from, British India to produce, on 

~demand by a prescribed authority, 
such proof of hisidentity as may 

_» + be preseried ; 

(e) for requiring any person having the 

, ` management of any hotel, board- 

ing-house, sarat or any other pre- 
mises of like nature to report the 
name of any foreigner residing 

` therein for whatever duration, to a 
prescribed authority within such 

time and in.such mannerand with 

. Such particulars as may be pres- 
cribed ; : 


-(f) for requiring any person having the 
“> management or control of 
of any vesse] or aircraft to furnish 
to a prescribed authority such in» 
formation as may be prescribed 
regarding any foreigner entering, 
or intending to depart from, British 
India in such vessel or aircraft, and 
to furnish to such authority such 
assistance as may be necessary or 
prescribed for giving effect to this 

Act; - 
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ment necessary or expedient for 
giving effect to this Act. 

4. Burden of proof. 

If any question arises with reference to 


authority within’ this Actor any rule made thereunder, whe- 


ther any person is or is not a foreigner, or 
is oris not a foreigner of a particalar class 
or description the onus of proving that 
such person is not a foreigner or is not a 
foreigner of such particular class or des- 
cription, as the case may be, shall notwith- 
standing anything contained in the Indian 
Evidence Act, 1872, lie upon such person, 

5. Penalties. 

Any person who ccntravenes or attempts 
to contravene, or fails .-to comply with, 
any provision of any rule made under this 
Act shall be punished, if a foreigner, with 
imprisonment for a term which may extend 
toone yearor with fine which may ext nd 
to one thousand rupees or with both, or if 
not a foreigner, with fine which may extend 
to five hundred rupees. 

6. Power to exempt from application of 
A 


ct. 
The Central Government may, by order 
declare that any or allof the provieions of 
therules made under this Act shall not 
apply, or shall apply only with such modi- 
fications or subject tosuch conditions , as 
may be. specified in the said order, to: or in 
relation to any individual foreigner or any 
class or descripticn of foreigner : 
Provided that a copy of every such order 
shall be placed on the tuble of both Houses 


“Of Central Legislature as soon as may be 


after its promulgation. 

7. Protection to persons acting under this 
Act. 

No suit, prosecution or other legal pro- 
ceeding shall lie against any person for 
anything which is iu good faith done or 
intended to be done under this Act, 


e 8. Application of other laws not barréd. 


The provisions of this Act shall be in 


(g) for providing for such other inciden- addition to, and npt in derogation of, the 


tal or supplementary matters as 
may ‘appear to the Central Govern- 


provisions of the Foreigners Act, 1864, and 
‘any other law for the time- being in force. 





ayy THE PSYCHOLOGICAL TREATMENT OF CRIME. 


. å valuable report by Drs. Hast. and 
*Hubert- has recently been published by 
H.M. Stationery Office, price 2s. 6d., 
containing. the result of the investigation 


carried ‘out by them at Wormwood Scrubs’ 


prisoh, during the four years commending 
March. £934, to ascertain the value,of 
psychological treatment in the prevention 
and cureofcrime. A statement is append- 


ed from Dr. Young, the medical officer of 
that prison, dealing with” the influerice 
of prison conditions in relation to psycho- 
therapy in prison. ; Aa 

Tho subject is one' difficult in itself 
and rendered more troublesome in treatment 
by the vast amount -of loose, thinking 
current among people who catch . quickly 
at vague ideas such as that crime is a 
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kind of disease, amenable to the right 
medical treatment. It is an entirely false 
analogy. Some, crime is due to mental 
ill-health, and some is fairly to be ascribed 
to physical ill-health, but unless we are 
hopelessly to confuse the boundaries of 
human thought, it is quite impossible to 
bring crime generally within the category 
of discordance with environment capable 
of successful treatment by medical means. 

It is of course true that conduct is 
always the outcome of a state of mind 
and that any attempt to alter conduct 
must be based upon a change of heart. 
In that wide sense all punishment in its 
reformative application is psychological 
treatment of the offender and in its 
deterrent aspect psychological treatment 
of the potential offender. 

But nothing is gained and: much lost 
by considering all criminals as pathological 
cases. In paragraph 18 of the report there 
is an admirable “mental classification of 
criminals.” Ib lists their categories as follows 
(we omit sub-categories)‘Normal;subnormal; 
mentally defective; mentally inefficient; 
psychoneurotics; psychotics.” Overlapping 
in the classes occurs. “Nevertheless, this 
classification has particular advantages in 
that it not only presents clearly the range 
of variation found amongst criminals but 
that it also stresses the distinction 
between normal and sub-normal types. 
Under the former heading are included 
all those offenders whose general behaviour 
corresponds to that of the average man. 
There is no doubt that the tendency 
to break the law and acquiesce in 
certain forms of crime is widespread, 
and the occurrence of antisocial behaviour 
cannot be taken to imply ‘abnormality’ unless 
the word is used in a very special sense. 
The ‘normal’ group will include at least 
eighty per cent. of offenders.” The subnor- 
mal group remains sufficiently large to 
demand the most serious attention. 4 

The authors of the report treat it as 
making evident that psyehotherapy is usually 
unnecessary in the treatment of the normal 
offender; and state that its application is 
unsuitable in cases of mental defectiveness 
and in the psychoses. “It is most likely 
to benefit those law-breakers who are includ- 
ed in the mentally inefficient and psychaneu- 
rotic groups." : 

* The mentally inefficient group is 
gubclassified into ; unstable adolescents; tem- 
peramentally unstable adults; psychologi- 
éally maladjusted Persons; and psychopaths 
‘(these jneluding alcoholists, drug addicts, 
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sexual perverts’. The psychoneurotics 
consist of persons suffering from neuras- 
thenia, ysteria, anxiety states, and, 
eompulsive-obsessive neuroses. - Lye 

“It is common knowledge that adolescence 
is frequently associated with instability, 


“and crime, for the instinctive urges which 


then ‘become dominant are not always: 
controlled, and fierce competition in many. 
directions is not always 
inevitable. Moreover, at the present time; 
social values are in a state of flux although 
social influences in this country appear 
to be more consistent than is always the 
case elsewhere. These matters press more 
heavily upon adolescents than upon adults, 
but both are affected by changing opinions as 
to what constitutes approved conduct within 
the group. T 
“The temperamently unstable adult 
criminals are those in whom the innate 
emotional trends and character dispositions 
which result from the inter-reactions of 
their physical and psychical personalities 
are inadequate for social requirements. 
The heredity of such criminals may be faulty 
although an environmental stimulus may 
be the immediate causa of the dynamic 
response. fe Rane 
“The anti-social conduct of the mal- 
adjusted offender is attributable to a faulty 
reaction to mental conflicts and repressions; 
that of the psychopaths to abnormal 
emotional and instinctive reactions which 
are habitual and largely due to inherited 
factors.” > 
Before proceeding to givə a detailed 
account of their investigation the reporters 
discuss the resul s of ordinary penal methods 
used in this country, and arrive ab. the 
conclusion that they are effective in a 
considerable proportion of cases. “It is 
important to emphasise this, for the psycho- 
logical treatment of crime has suffered 
considerably from  over-propag sndisation 
and over-statement. Both are unfaithful 
servants, for they lead away from truth. 
A discriminating critic will refuse to accept 
the statement of a psychologist that a law- 
breaker was cured of his criminal tendencies 
as the result of a recent course of psycho 
logical treatment. For the assumption is 
unwarranted if judged by a scientific 
standard and recalls the claims- of the 
clammorous charlatan advertising his cures 
to the unsophisticated villagers in the market 
Jace. : 
2 “We donot believe that the word ‘cure’ 
ean be properly used in this cognection 
until many years have elapsed during which 
© e 


accepted as, 
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there has been no farther conflict with 
the criminal law. Perhaps not eyen then. 
‘We shall-not use the word ‘cured’ in this 
report in connection with our results. On 
6écasion, however, we have had reason to 
hope that the offender had recovered and had 


Become socialised by: the a'd of psycho- ` 


therapy ànd was unlikely to repedt his 
ériminal conduct.” 

a“ “Psychotherapy is unlikely to be required 
for persons who only commit crime once, and 
are not maladjusted in other directions.” 
“The main object of psychotherapy in 
.6rjminal work is to prevent crime being 

-Gonimitted and repeated by the individual, 
and so reduce the tendency towards 
fecidivism. The number of persons who 
return to prison re-convicted is comparatively 

< small, as already indicated. But the pro- 
bability ofrelapse increases with the num- 
ber of previous sentences. The Persistent 

Offenders Committee pointed out that a 

. substantial part of the prison population 
consists of stage army of individuals who 
pass through the prisons again and again. 
Psychotherapy has justified itself in the 
treatment of crime if it can prevent recruits 
from joining this army.” 

Acting on this view all the cases selected 
for treatment were “early recidivists,” who 
were grouped as follows :— 

.: (4) The Borstal Group, consisting of lads 
betyeen the ages of sixteen and twenty- 
three years sentenced to detention in a 
Borstal institution. 

(ii) The Adolescent Group, consisting of 
offenders under the age of twenty-three 
years who were Serving prison sentences 
(the great majority being of six months 
or more) for nou-sexual offences. 

. (iii) The Adult Group, consisting of 
offenders over twenty-three years of age 
serving similar sentences to group (iù). 

. (iv) The Sexual Offenders, consisting of 
men charged with sexual offences of a 
heterosexual kind, truesexual perverts and 
cases whose behaviour appears closely 
related to that shown hy sexual perverts 
but wh», strictly speaking, can hardly be 
considered to be rightly included in those 
groups. 

: Briefly, the cases selected for investiga- 
tion were cases where the present penal 
or Borstal systems had failed to be of use. 

< It is quite impossible in the course’ of 
a brief article to go deeply into the subject 
of, or do anything like justice to, the” 
teport. The illustrative cases alone take 
up many pages, and the general discussion 
of criminal behaviour many more. We, 
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can hope only to arouse sufficient interest 
in our readers to send them to the report 
itself, which is one of the. greatest value, 
not only for its account of what is almost 
pioneer work in a great field, but for its 
sane and carefully defined conclusions. 

Reluctantly passing over many pages 
we try to follow some sort of main line; 
doing so we come to the groups last set 
out above. 


The Borstal ‘Group. : 

The selection made was of three sets 
of boys, the first treated before being sent 
to tbe Borstal institution selected, the 
second referred from the Borstal institutions 
themselves, and the third being “Borstal 
revokees.” The first set, “is a special one. 
in that the cases.are very young and, 
although they may have a long history of 
petty crime, are seldom hardened to a 
criminal life. They differ from the behaviour 
problems met with when dealing with younger 
age groups in children's clinics’ because they 
have so frequently formed: anti-social 
associations by being members of gangs, 
or have all their friends amongst undesir- 
able characters, and so forth. The frequency 
with which one finds a history of previous 
institutional care on account of behaviour 
disorder in early life is striking. It is 
reasonable to believe that many of such 
cases could have been prevented from 
severe anti-social development by psychc- 


. therapy or more general psychiatric measures 


when delinquency originally started.” 

The second set were boys who showed 
themselves “to be in need of some sort of 
specialised treatment. The majority had 
proved themselves anti-social in an active 
way by aggressive behaviour or repeated 
misconduct in the institution. The minority 
had shown a passive incompatibility by 
becoming solitary aud morose, or by 
developing more definite abnormal mental 
sfates. In general, this group provided 
examples ‘of the type of case who is 
especially unsuitable for the ordinary Borstal 
institution. In some cases, psychotherapy 
applied before sending them to Borstal might 
have corrected this, In others, the highly 
specialised life would probably be, in any 
case, unsuited. to their needs.” . 
- The third set consisted of fa selectio 
made at Wandsworth Prison of Borsta 
revokees who appeared in. special need 


-of psychotherapeutic help. It is noteworthy 


how large a proportion’ of thege caseg 
showed some psychotic disorder. Probably 
in quite alarge proportion-the precipitating 
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causes for the illness are to be found in 
the stress of ordinary life bearing heavily 
upon them after the comparative shelter 
. provided by the Borstal institution. As 
the second group could have been reduced 
in number by previously assigning them 
to the firat group, there is little doubt 
that this third group could again be reduced 
by psychiatric supervision.” 


The Adolescent Group. 

““An investigation of this group makes 
it clear that amongst this type of offender 
the percentage showing special problems 
is very high Many show abnormal types 
of personality, others show unusual and 
unexpected reactions in an anti-social direc- 
tion to their environment, while others who 
have for convenience been considered 
wader other headings present all the problems 
found in the sexual offender group. It is 
clear, therefore, that many would not adapt 
themselves at all to Borstal life and, by 
developing ffesh patterns of anti-social 
behaviour there, would not only find their 
difficulties increased upon discharge but 
. would also interfere very considerably in 
the general life of the Borstal community. 
In the same way it is found that in many 
of these cases the probation system has 
been tried upon one or more occasions and 
has failed. 

- A consideration of this group supplies 
therefore an even stronger argument than 
the Borstal group for specialised institu- 
tional treatment in which psychiatric and 
psychotherapeutic measures can be employed 
for modifsing as far as is possible their 
reactions in the direction of future satis- 
factory adaptation.” 


5 - The Adult Group. 

-A considerable amount of éxperience 
is necessary in selecting cases in this 
group, In examining a particular offender, 
the personality type, morbid reactions 
(f any), relationship to environment not 
only at the. present tim’ but during early 
life have to be considered. In addition the 
probable future of the case, taking into 
account the effect of the prison sentence, 
has to be estimated. It is then necessary 
to come tom conclusion upon thé particular 
stgucture the .offender’s behaviour shows, 
and the form of its relationship to the 
environment at the present time and in 
*thes-future. Under certain circumstances, 
depepding apon this’ particular from, psycho- 
therapy may produce important modification. 
In -other cases more specialised control 
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and supervision is necessary, either in 
addition or as an alternative.” ; 


The Sezual Offenders. 

The report contains a long and instructive 
-discussion on sexual offenders and the 
various forms of their unlawful condugt, 
It is quite impossible to give any adequate 
account of it here. All we can dois to 
select a few paragraphs of the authors’ own 
summary. 

“Under this heading all cases convicted 
of sexual offences are included. Some 
types of offender have indulged in sexual 
activity which is, in general, considered to 
be abnormal while others have committed 


offences much more easily regarded as- 


coming within the definition of ordinary 
heterosexual activity, but whichis carried 
out in such a way thatit interferes with 


the welfare or freedom of choice of its 


victim. Homosexual, exhibitionist,. and 
other offences in which the recognised 
sexual perversions are concerned are mostly 


abnormal, while the majority of those that 


can be classified as offences against women 
and girls are not. Hence, it is possible to 
consider the first type, under the headin 

of abnormal mental states, while the kaweng 


type, offenders guilty of assaults on women. 


and girls, belong to the normal group of 
offender in the classification that has been 
used throughout. Nevertheless, the whdle 
group of sexual offenders raises many pro- 
blems entirely different from those con- 
nected with the general offender, and have 
enough in common to make their separate 
consideration justifiable.” < 

“As to the frequency of occurrence of 
various predisposing factors. it was found 
that, on the whole, abnormal mental states, 
of the kind considered in the general 
offender group, were an infrequent occur- 
rence. Barly senile arteriogclerotic deteriora- 
tion was a factor io about 10 per cent. of 
the cases of offences against women and 
girls, and about the same proportion showed 
subnormal intelligence to be an important 
factor. This latter factor occurred also in 
about 15 per cent. of the exhibitionists in- 
vestigated. General immaturity and lack 
of ordinary emotional development appear- 
ed important in the etiology of some cases 


- of hemosexuality and exhibitionism, apprc- 


ximately 10-15 per cent. ; but was notably 
absent tin the sadc-mascchist group. Two 
of the four cases of bestiality, the 
necrophiliac and the pygmalionist , were 
high-grade defectives, while the knife and 
hair fetishisia were early schizophrenics. 
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About CO per cent. of the homosexuals had 
a history of seducticn in childhood or about 
puberty by a much older youth or man; 
nearly all had indulged in some form of 
hcmosexual practice at some time before 


maturity. About half the homosexuals seen . 


weye interested in boys only, and another 
10 per cent. in boys and men; a history of 
Seduction appeared to make little differ- 
ence to the type or age of male selected as 
the sexual object, but usually the type 
chosen was constant for the individual. 

“As inthe general offender group, it is 
véry difficult to know the relationship the 
group investigated bears to the general 
prison population. The relative proportions 
of the different types of offender are 
certainly very different—for example, the 
number of men sent to prison in a year 
for offences against women and girls, is 
approximately 500, for exhibitionism 400, 
for hcmosexual offences 200. The classifica- 
tion used in official statistics, which de- 
pends upon tte sections of the Penal Code, 
under which offenders are charged, does 
not correspond exactly to the type of offence 
in the sense in which we are interested. 
The group here studied has been especially 
selected from the total group of sexual 
offenders and cannot be considered to 
accurately represent them, as a much higher 
proportion of cases requiring special treat- 
ment will certainly be present in our group. 
A further reason why it is difficult to give 
any accurate indication of the numbers of the 
various types of offender likely to require 
special treatment in a given period depends 
upon the fact that the length of usual sen- 
tence varies very much in the different 
groups. As in the general offender group, 
further experience will show what is re- 
quired. At present there is certainly 
encugh evidence to show that a considerable 
number at any rate need further investiga- 
tions and the trial of more specialised 
methods.” 

The conclusions and recommendations 
are of great importance ard interest. We 
extract what follows. 4 
- “Psychotherapy as an adjunct to an 
ordinary prison sentence appears to be 
effective in preventing, or in reducing ths 
chance of, future anti-social behaviour 
provided the cases to which the treatment 
is applied are carefully selected. As, at the 
most, any treated esse in our series can 
only have been out of prison four years 
at the present time, while the majority 
have been at liberty for much shofter 
pericdés and some are, in fact, still serving 
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their sentence, it is not possible to show the 
result of our investigation statistically. -We 
can do no more than present.opinions based 
upon observation, investigation and careful 
consideration of all the data that have been 
obtained. 

“Tt so happens that a consideration of 
the numbers suggests that amongst sexual 
offenders there aré more suitable cases than 
in the adolescent criminal or the Borstal 
group. In fact, the opposite is the case | 
and treatment should be extended to iù- 
clude many more of these younger groups. 
In the future additional criteria should be 
available tə determine suitability for 
psychotherapy and, we believe, its scope can 
be usefully increased. Primarily, the aim 
of psychotherapy in prison is, and must 
remain, the prevention of future criminal 
conduct, but, on occasion, other considera- 
tions may apply. For example, a man, 
through the possibly disastrous effect on his 
occupational, social or family life of con- 
viction and sentence may, upon discharge, 
on account of psschoneurotic reaction or a 
less clearly defined emotional disorder, 
completely fail to make a satisfactory 
adaptation to the environment in which he 
fitds himself and to society in general. 
The possibility that he will once again 
commit an offence may be remote, but he 
may prove perhaps an even greater burden 
to society than the man who becomes a 
recidivist in petty crime. Such a case if 
selected with care may be wisely referred 
for treatment as a prophylactic measure. 

“Psychotherapy is, and is likely to remain, 
a spəcialised method of treatment usefully 
applied to but acomparatively small number 
of disorders. Ib should only be recommend- 
ed, whether the disorder of thought or be- 
haviour is likely to lead to anti-3ocial be- 
haviour in the future or not, if previous 
experience shows it to be necessiry, likely 
4o be effective and, considering the parii- 
cular circumstances of the case, advisable.” 

“It is more than probable that skilled 
direction, managefhent, specialised training 
and other general psychiatric methods of 
treatment are applicable to a very much 
larger number of cases and to,a wider 
range of conditions than is psychotherapy 
alone. In ‘addition to this, the. psychiatric 
approach can aid in the prevention of crime 
and the general public welfare in ways 
which amend conduct without . necessarily 
effecting any moral change in the offender.- 
When the particular circumstances indicate 
it, psychiatric supervision and care diiring 
the period of detention ‘should npt be withe 
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held because it is not likely to reduce the 
chance of crime on discharge. More impor- 
tant than this, study of the hereditary and 
environmental causes of crime and in- 


vestigation cf the special disorder of be- . 


aviour found amongst criminals may 
produce far more valuable results than could 
be obtained by contining attention to the 
reformation of any particular individual.” 

“The efficiency of the prison system and 
the satisfactory advance in criminology 
could be aided by the creation of a special 
institution for the care, study and treat- 
ment of a selected group of criminals. This 
investigation points so emphatically to this 
conclusion and the progress of psychc- 
therapy in prison is so closely connected 
with it, that it will not be irrelevant to 
‘consider it rather more fully here. 

“The purposes to be served by such an 
institution would need careful definition 
and expert supervision of admission. Other- 
-wise it would soon be rendered useless and, 
“in fact, unworkable, by a- flood of unsuit- 
able material, for there would be a natural 
tendency to refer to the institution any case 
which presented a problem to the public con- 
science, judicial authorities and others, and 
many wculd be found to be quite inapprc- 
priate for disposal in this manner. 

“Cases requiring psychiatric treatment 
would form the most important group and 
would include-those snitable for (1) psychc- 
therapy alone, (2) psychotherapy combined 

“With more general measures of psychiatric 
treatment and training or (3) the more 
general measures alone. The second group 
would: consist of those cases who require 
observation and investigation because of 
the presence of features that are unusual, 
abnormal or the subject of special lines or 
research. The third group would consist of 
those who, for other reasons, need the care 
of a special institution. In general, thjs 
latter group would consist of those for 
whom the institution could supply an 
environment more suit&d to their individual 
-requirements than the observation section 
‘of an ordinary prison. For example, many 
offenders whose sentence is preyentive and 
others whose behaviour during sentence is 
very abnormal would be mueh more satis- 
dactorily dealt with in such an institution 
than under ordinary perison conditions 
although- no more than employment and 
pupervision might be practicable,” 
. The reccmmendations divide. into those 
as to.cffenders on bail or probation, and 
those. requiring detention. It is easy to see 
that they. have been in the minds of those 
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framing the Criminal Justice Bill now be- 
fore Parliament.” ' ` 


Offenders on bail or probation. 

“We regard the prevention of crime as 
a problem in social hygiene and we con- 
sider a decision in regard to the suitability 
for psychotherapy of an ofender on bail, 
or for his treatment whi'st on probation,” 
should only be undertaken by approved 
medical experts. We have already indicat- 
ed that in this field enthusiasm nob un- 
commonly outruns discretion, and it would 
be a great misfortune if the psychiatric 
approach to crime became discredited by 
irresponsible exponents unaware, perhaps, 
of the complexity of the problems involv- 
ed. Moreover, we have no doubt that for 
some time to come offenders will be recom- 
mended for psychotherapy who prove to'be 
unsuitable, and we have already called 
-attention in the illustrative cases to the 
veritable danger of p-ychotherapy in 
-certain subjects. We believe, therefore, 
that the above precaution is indispensable." 

‘While we believe that the use of 
psychotherapy on probation may be extend- 
ed, there seems no justification for the 
opinion that this alone will solve the pro- 
blem of the offender who requires the 
application cf special methods.” 

“Treatment under this condition if. to» 
widely applied would not only unduly strain 
‘the social conscience and threaten the 
general public welfare, but also the very 
reasons which make the cffender an excep- 
tion to the general rule and in need ofa 
special approach count in many cases 
against the success of treatment on proba- 
tion.” 

“Abnormal personality types, and cases 
other morbid reactions 
with anti-social behaviour, especially if 
ordinary re-educative and reformative 
influences havo already failed, are 
likely to present particular difficulty in the 


-probation situation. This method should 


be confned largely to first offenders, to 
cases in which the offence is a compara- 
tively minor one and where experience has 
shown psychotherapy on probation is likely 


-to be more effective than the use of pru- 


bation alone. It should not be used asa 
makeweight in favourof probation rather 
than dmprisonment.” 

“Probation, with the condition that the 
offender must reside for a certain period 
f a mental hospital, nursing home or place 
epproved for the purposes of*the Mental 
Treatment Act, should be helpful when 


38 


dealing with certain typesof offender. It 
would ‘be particularly valuable for those 
eases who through incipient mental disease 
“are in need of instituticnal care apart from 
.the fact that crime had occurred.” > 

“In considering the type of institution in 
which tke abnormal or unusual offender 
can be investigated and treated the fact 
*that may show personality characteristics 
and forms of behaviour which make supervi- 
sion and control far from easy must be 
ore in mind. The view sometimes put 
forward that the undisciplined and impor- 
tunate offender should be treated in 
institutions with the freedom and limited 
discipline of the ordinaty hospital would 
invite disaster if put into practice.” 


Offenders requiring detention. 

“A sentence of less than six months is 
generally insufficient for psychotherapeutic 
treatment. in prison since there is an inevit- 
able: delay in ascertaining whether the 
offender is a suitable case for such treat- 
ment .and the sentence is curtailed on 
account of the remission earned by good 
conduct. We should like to see cases for 
prison treatmert sentenced for six to twelve 
‘months’ imprisonment, and we believe it 
would be advantageous to our purpose 
if 'a court of summary jurisdiction had 
power to impose longer sentences than 
they now possess. For example, a sentence 
of three montis’ imprisonment for indecent 
exposure is usually insufficient to enable 
-the psychotherapist to effect a material 
improvement in future conduct.” 

“We believe that the most satisfactory 
-methcd of dealing with abnormal and 
unusual types of criminal would be by the 
creation of a penal institution of a special 
kind. Briefly, this would serve four func- 
tions. First, as a clinic and hospital, where 
cases ‘could be investigated-and, if neces- 
sary, treated by psychotherapy and other 
-means, and their disposal decided on. This 
would serve, also, as a centre for criminc- 
logical research, and also for cc-sperating 
-the various .aspects of prison and aftercare 
organisation.” ; 

“Second, as an institution in which 
-selected cases could live under special cor- 
ditions of training and treatment. Many 
cases who proved unsuitable -for, and 
uomodifed by, the re-educative and Te- 
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habilitative influences of the modern prisun 
system would be allocated -to this section. 
Its aims would be, by the application of 
psychiatric experience, to achieve altera- 


. tions where future behaviour is concerned.” 


“Third, as a culony in which a further 
type of offender could live, who had proved 
himself quite unable to adapt himself to. 
ordinary social conditions but for whom 
reformative measures, however specialised, 
seemed useless and the severity and hard- 
ship of ordinary prison life inappropriate.” 

“Fourth, as an observation and treatment 
centre for Borstal lads who because of 
mental abnormality appeared unsuitable 
for, or had failed torespond to, ordinary 
Borstal training and for various reasons 
were considered unfit for early licence.” 

“The psychological treatment of crime 
is in its infancy and as we have already 
Pointed out, we must accept the fact that 
medical experts, for some timie to come, 
will recommend unsuitable cAses for treat- 
ment. We therefore do not consider a sen- 
tence of detention in a special institution 
for psychological treatment is practicable 


-until a great deal more experience is gained 


in the matter. Perhaps not’ even-then, for 


-on certain occasions such a sentence would 


detain a prisoner for a longer period than 
would be appropriate, and if he misconducted 
himself . seriously in the institution, it might 


-be necessary to transfer him to an ordinary 


prison although sentenced to a special form 
of detention. We donot think this. could 
be justified in the present state of medical 
knowledge or public opinion.” 


“We consider 8 new institution for con- 
victed offenders under the administration 
of the Prison Commissioners is required. At 
the present time no establishment is avail- 
able, for the purposes we have set out, 
wich is suitable in locality, buildings or 


‘land for cultivation. We recommend this 


institution be provided.” : 


“The present investigation deals with men 
and youths only, and cur conclusions can 
only be applied with considerable reserva- 
tion to women and girl offenders. We have 
no doubt, however, that oar experience 


-justiies the, appointment of a woman 


psychotherapeutist to a; womay’s prison ang 
we recommend an appointment be made”.— 
Justice of the Peace, ; : 7 


—_— aa 
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ACT No. XVII of 1939 
THE INDIAN SUCCESSION (AMENDMENT) ACT, 


Received the assent of the Governor-General on 
21st April, 1939, and is published in the Gazette of 
India, Part IV, dated April 29, 1939, 


An Act to amend the Indian Succession 
Act, 1925, as respects intestate succession 
among Parois. 

Whereas it is expedient to amend the law 
relating to Mhtestate succession among 
Parsis : 

-It is hereby enacted as follows :— 

1. Short. title and commencement. 

(1). ‘This Act may be called the Indian 
Succession (Amendment) Act, 1939, 

-(2) It shall come into force on such date 
as the Central- Government may, by noti- 
fication in the official Gazette, appoint. 

2. Substitution of new sections for sec- 
tions 50 to 56 of Act XX XIX of 1925. 

_ „ For sections 50 to 56 (both inclusive) of 
the Indian Succession Act, 1925,the following 
sections ahall be substituted, namely :— 

-"50. General principles relating to in: 
testate succession. 

-For-the purpose of intestate succession 
among Parsis— ae 

: (a) there is no distinction between those 

who were actually born in the life- 

; time of a person deceased and 

ye those who at the date of his death, 

: were only conceived in the womb, 
but who have been subsequently 
born alive ; * 
lineal descendant of an intestate 

who has died in the lifetime of the 

intestate without leaving a widow 
or widower or any lineal descen- 
ca dant or a widow ore’any lineal 

e descendant shall not be taken into 

account in determining the manner 

in-which the property of whieh the 


l (b) a 


e intestate has died intestate shall 
pa be divided ; and _ 
Í "182—J. 5. 


(c) where a widow of any relative of an 
intestate has married again in the 
lifetime of the intestate, she shall 
not be entitled to receive any share 
of the property of which the in- 
testate has died intestate, and she 
shall be deemed not to be existing 
at the intestate’s death. ; 

Division of a male intestate s pro- 


“51. 
widow, children and 


perty among hts 
parents. cz 
(1) Subject to the provisions of sub- 
section (2), the property of- which a male 
Parsi dies intestate snall be divided— 

(a) waere he dies leaving a widow and 
children, among the widow and 
children, so that the share of each 
son and of the wid.sw shall be 
double the share of each daughter, 

"or 

(b) where he dies leaving children but 
no widow, among the children, 80 
that the share of each son shall 
be double the share of each daugh- 


“ fer. 

(2) Where a male Parsi dies. leaving one 
or both parents in addition ‘to ‘children or 
a widow and children, the property of which 
he dies intestate shall be divided so that 
the father shall receive a share equal to 
half the share of a son and ths mother snall 
receive a share equal to halt the share of a 
daughter. 

‘59. Division of a female intestate’s pro- 
perty among her widower and children. 

Tne praperty of which a female Parsi dies 
intestate snali be divided— | 

(a) where she dues leaving a widower 
and caildren, among `the widower 
and children sv that the widower 
and each child receive equal snares, 


or ay 
“ (b) where she dieg leaving children but 
k no widower, among the chiidren in 
equal shares. l 
. . 


id 


53. Division of share of prédeceased 
child of intestate leaving linead cescen- 
dants. ~~ 

In all cases where a Parsi dies leaving 
any liceal descendant, if any child of such 


intestate has died in the lifetime of the. 


intestate, tne division of the share of the 
preperty of which the intestate has died 
intestate which such child would have taken 
sif living at the intestate’s death shall be in 
accordance with the following rules, 
namely :— ` 

(a) If such deceased child was a son, his 

<. widow and children shall take 

shares in accordance with the prc- 

. vieions of this Ohapter as if he had 

_-: died immediately after the intest- 
:. Ate's death : 

Provided that where such deceased son 
has left a widow or a widow ofa 
lineal descendant but no lineal 
descendant, the residue of his share 
after such distribution has been 

. made shall be divided in accordance 

“with the provisions of this Chapter 

as property of which the intestate 

| bas died intestate, and in making 

the division of such residue the 

_ gaid deceased son of the intestate 
shall not be taken into account. 

(b), If such deceased child was a daugh- 
ter, her share shall be divided 

e. equally among her children, 

(c) If.any child of such deceased child 

. has also died during the lifetime 
_ . of the intestate, the share which he 
or she would have taken if living 
3 “ab the intestate's death shall be 
-. . , divided in like manner in accord- 
... .ance with clause (a) or clause (b) 

.. ., 98 the case may be. ' 
(d) Where’ a remoter lineal descendant 
of the intestate has died during the 


~ lifetime, of the intestate, the prò” 
visions of clause (c) shall apply 
mutatis mutandis to the division of 


“any share to which-he or she would 


have been entitled if living at the. 


' jntestate’s death by reason. of the 
predecease of all the intestate’s 
‘lineal descendants directly bet- 

ween him or her and the intestate. 

54. Division of property where intestate 
leaves rio ‘lineal descendant but leaves a 
wiaow or widower or a widow of any 
lineal descendant. . 4 : 
“‘Where'a Parsi dies without leaving any 
lineal descendant but leaving a widow or 
widowér or a widow of a lineal descendarft, 
the property of which the intestate dies 
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intestate shall be divided in accordance 
with the follwing rules, namely :— | 

(a) If the intestate leaves à widow or 
widower but no widow of a lineal 
descendant, the widow or widower 
shall take half the said property. 

(b) If the intestate leaves a widow or 
widower and also a widow of any 
lineal descendant, his widow or 
her widower shall receivs one-third 
of the said property, and the widow 
of any lineal descendant shall 
receive another one-third, or if 
there is more than one, such widow, 
the last mentioned one-third shall- 
be divided equally among them. ` 

(c) Ifthe intestate leaves no widow or 
widower but one widow of a_lineal 
descendant, she shall receive one- ' 
third of the said property or, if the 
intestate leaves no widow or 
widower but more than one widow : 
of a lineal descendant, two-thirds 
of the said property shall be divided 
among such widows in equal shares. 

(d) The residue after the division speci- 
fied in clause (a, (b) or (e) has been 
made. shall be distributed among 
the relatives of the intestate in the- 
order specified in Part L of Behe- 
dule II. The next-ci-kin standing ` 
first in Part I of that Schedule shall . 
be preferred to those standing 
second, the second to the third, and . 
so on in succession, provided that 
the property shall. be so distributed - 
that each male shall take double.. 

“rı . the share of each female standing 
in the same degree of propinguity. 

(e). If there are no relatives entitled to 

“the residue under clause (d), the: 

. whole of the residue shall be diè- 
tributed in proportion to the shares 
specified among the persons entitled 
to receive shares under this sectisn. 

° 55. Division of property where intestate 
leaves neither lineal, descendants nor a 
widow or widower? nor a widow of any 
i cendani. 

a a Parsi dies leaving neither 
lineal descendants nor a widow or widower 
nor a widow of any lineal descendant, his 
or her next-of-kin, in the order set forth in 
Part.JI of Schedule II, shall pe entitled tp 
succeed tothe whole of the property of > 
which he or she dies intestate. -The next- 
of-kin standing first in Part IL of that > 
Schedule shall be preferred to: these aad 
ing second, the GELUNG to the third, and s9 
on in ‘succession, provided that the property 
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ghall be so distributed that each male shall 
take double the share of each female stand- 
ing in the same degree of propinquity. . 
- 56. Division of prorerty where there is 
no relative entitled to succeed under the 
other provisions of this Chapter. 
- . Where there is no relative entitled to 
succeed under the other provisions of..this 
Chapter to the property of which a Parsi 
has died intestate, the said property shall 
be’ divided equally’ among those of the 
intestate's relatives who are in the nearest 
degree of kindred to him.” i 
. Substitution of Schedule II to Act 

XXXIX of 1925. - j 

For Schedule II to the Indian Succession 
Act, 1925, the following Schedule shall .be 
substituted, namely — |, , 


“SCHEDULE IL 
PART I. 
(See section 54.) 


(1) Father and mother. 
(2) Brothers and sisters (other than 


uterine brothers and sisters) and ` 


lineal descendants of such of them 
as have predeceased the intestate. 

(3) Paternal grandfather and paternal 

grandmother. i 

(4) Caildren of the paternal grandfather 
and the lineal descendants of such 
of them as have predeceased the 
intestate. 

(5) Paternal grandfather’s father and 
mother. 

(6) Paternal grandfather’s father’s child- 

i ren and the lineal descendants of 
such of them as have predeceased 
the intestate. 


PART Il. 
Pe (See section. 55.) 


(1) Father and mother. 

(2) Brothers and sisters (other than 
uterine brothers and sisters) and 
lineal descendants of such of, them 
as shall have predeceased the’ in- 


A testate. . 
„(3) Paterpal grandfather and paternal 
grandmother, a 
, @) Ohildren''of the paternal grandfather 
. and the lineal descendants of such 
of them as have predeceased the 
intestate. . 
: (5)° Paternal grandfather's father and 


. mother. . : 
: (6) Paternal grandfather's father's child- 


e 


rep and the lineal descendants of 
such of them as have predeceased 
` the intestate. 

(7) Uterine brothers and sisters and the 
< lineal discendants of such of them 

- as have predeceased the intestate. 
(8) Maternal grandfather and maternal 

grandmother. TE 
(9) Children of the maternal grandfather 
and the lineal descendants of such 
of them as have predeceased the 

intestate. i : ‘ 
(10) Widows of brothers or half-brothers.. 
(11) Paternal grandfather's son's widow. 
(12) ' Maternal grandfather's son's widow. 
(13) Widowers of deceased lineal descen- 
dants of the intestate who have not 
married again before the death of 

the intestate. A 

(14) Maternal grandfather’s father and 


mother. 

(15) Children of the maternal grand- 
. father's father and linéal descen- 
dants of such of them as -have pre- 
deceased the intestate. 

(16) Children of the paternal grand- 
mother and the linéal descendants 
of such of them as have predeceased 

- . the intestate. nO 

(17) Paternal grandmother's father and 

` mother. 

(18) Children of the paternal grand- 
mother's father and the lineal des- 
cendants of such of them as have 
predeceased. the intestate.” 





ACT No. XVIII of 1939. 
THE INDIAN TARIFF (SECOND AMENDMENT) 
AGT, 1939. ; 


Received the assent of the Governor-General on 


Q1st April 1939, and is published in The Gazette of 
India, Part IV, dated April '29, 1939. , 
e An Act further to amend the Indian Tariff 


Act, 1934 : 
Whereas it is expedient further to 


amend the,Indian Tariff Act, 1934, for the 
purposes hereinafter appearing ; 


‘It is hereby enacted as follows :— 
_1. Short title. | ; 
This Act may be called the Indian Tariff 


(Second Amendment) Act, 1939. 


2. Amendment of First Schedule to Act 


XXXII of 1934. | 
. fn thé First Schedule ,to the Indian 
Tariff Act, 1934,— i 


(a) in Item No. 10 (2), in, the last column 
for the figure “1939” the figure 
7 “1940” shall be substituted ; ° 


: 36 
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(b) in Item No. 28 (5), — ©. 
(1) in the fourth column, for the words 


‘43 | Woop Pure 


44 


44 (2) 
44 (3) 
44 (4) 


41 (5) 


4(8) 
44(7) 


45 


45 (1) 


45 (2) 


. and figures “Re. 1-5 per ewt.” the 
words “Twelve annas per ewt,” 
shall bé substituted ; 


(it) in the last column, for the figure 





` content 


W BITING PAPER— 
(a) Ruled or printed forms (including letter 
- paper with printed headings) and envelopes 

made of writing paper and account and 
manuseript books and binding thereof 


(b) All other sorts 


Prinrine Parse, excluding poster and stereo 
and all coated papers, but including srt paper, 
all sorts which contain no mechnical wood 
pulp orin which the mechanical wood pulp 
amounts to less than 70 per cent.of the fibre 
content : ae 

Parntine Papan, allsorts not otherwise specified 
which contain mechanical wood pulp amount- 
ing to not less than 70 per cent, of the fibre 


Parer including poster and stereo and all coated 
papers except art paper, all sorts, not other- 
wise specified Ase 

Paste Boarp, MILLBOARD, OARDBOARD AND 
STRAWBOARD, all sorts os 

Teaver OATALOGURS and ADVERTISING OIROULAR 
imported by packet, book or parcel post one 

Paper Mongy ise 

Newsparegs old, in bales and bags 

Articles made of Paper and Paree Macue; 
Srationzry including drawing and copy 
books, labels advertising circulars, sheet or 
card almanacs and calendars Obhristmas, 
Easter and other cards, including cards in 
booklet forms ; including also waste paper but 
excluding paper and stationery otherwise 
specified A 

Books, PRINTED, including covers for printed 
books, maps, charts and plains, proofs, music 


manuscripts, and illustrations specially made 


for binding in books . a 
PRINTS, ENGRAVINGS and PIOTURES (including 
photographsand picture post-cards) on paper 
or cardboard ai 


(d) in Items Nos. 46, 46 (1), 47 47 (1), 48 


and 48 (4), in the last column, for the 
figure “1939” wherever it occurs, 
ue figure “1940” shall be substitu- 
ed ; 


(ejin Item No. 49, for the entry jn the 


last column the following entry 
shall be subgtituted, namely :— 


“The duration applicaable to the fabric 


of which the article is wholly or 
mainly made,” e 


1939" the’ figure 5.1946” ‘shall. 
be substituted ; . : 
(c) for the Items contained in Section X 

the following Items shall be subs- 
tituted, namely :— i 


Protective. | 25 per cent, ad{ .. | ... | Maroh 31st, 
valorem oF 1942. 

Rs. 30 pər è 
ton, which- 4 
ever is higher. 

Protective. | Nine pies per ww. | March Slat, 
lb. or 25 per. 1942. 
cent. ad ` va- nih We 
lorem, which- 

‘aver is higher. 
.. | Protective. | Nine pies per | .. | . | March dist, 
lb. 1942. 

Protective. | Nine pies per | ., | ... | March 3ist, 
lb. 1942, 

Revenue. | 25 per cent. | „|. s 

ad valorem 

Revenue. |55 per cent. | .. | eee oo 

ad valorem 

Revenue. | 25 per cent. |... {| x 
ad valorem 

Fr ee sae ree re - ; 

Free, sis pete Ore i 

Revenue. | 25 per cent. |... | 64 
ad valorem 

Revenue, 25 per cent. | e] . iis 
ad valorem | | 

Free, See: | Sees one 

Revenue 50 per cent. ° 
ad valorem 


ACT No. XiX of 1939 
_ THE COAL MINES res (STOWING) ACT,. 


Received the assent of the Governor-General on 
2lst April °1939, and is published iw the Gazette 
of India, Part IV, dated April 29, 1939. 


An Act to make further provision for 
safety in coal mines. : : 


Whereas itis expedient to make further 
provision for safety in coal mines by t#king 
measures to facilitate or require therein 
the carrying out of thé operation: known ag 


4 


1939 


stowing, and to provide for the creation 
of afund for the assistance of such opera- 
tion, in the manner hereinafter provided ; 

It is hereby enacted as follows : 

1. Short title extent and commencement. 


(1) This Act may be called the Coal’ 


Mines Safety (Stowing) Act, 1939. 

(2) Itextends to the whole of British 
India except Assam and the Punjab. 

(8, It shall come into force on such date 
as the Central Government may, by notifi- 
cation in the official Gazette, appoint. 

De finitions. 
In this Act, unless there is anything 


~~, repugnantin the subject or context,— 


(a) "agent", “mine” and “owner” have 
the meanings respectively assigns 
ed to them in section 3 of the 
Indian Mines Act, 1928; 
“Board” means the Ooal Mines 
Stowing Board constituted under 
section 3 ; 
“Chéef Inspector” and “Inspector” 
mean the persons respectively 
appointed to be Chief Inspector of 
. Mines and Inspector of Mines 
under suk-section (1) of section 4 
of the Indian Mines Act, 1923, and 
-the provisions of that Act shall 
apply to the Chief Inspector and 
to all Inspectors while exercising 
- their powers under this Act or the 
$ rules made thereunder ; ` 
“fund ’ means the Coal Mines Stow- 
iog Fund ; 
“prescribed” means prescribed 
by rules made under this Act; 
“soft coke” means all coke which 
is unsuitable for metallurgical 
purposes, and “hard coke” means 
all coke which is not soft ecke ; 
(g) ‘‘stowing” means the operation of: 
filling with sand or other incom- 
. bustible material space left under- 
ground in a coal mine by the ex- 
traction of coal. 

3. Constitution of Board. 

(1) The Central Government shall, as 
soon as may be after the commencement 
‘of this Act, constitute a Board to be 
called the Coal Mines Stowing Board to 
administer the fund, and such Board shall 
be a body corporate and have perpetual 

. succession “And a common seal, and 
‘shall, by, the said name, sue and be sued. 
. (2) The Board shall consist of the follow- 
‘ing members, namely :— 
as (a a person inthe service of the 
.,  Orown, appoińted by the Central 
Government, as Chairman ; 


(c) 
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(ti), the Chief Inspector, or, an In- 
spector appointed. by the Central 
Government in this behalf ; 
two persons nominated by the 
Indian Mining Association ; 
(iv) one person nominated by the 
. Indian Mining Federation ; . 
(v) one person nominated by the 
Indian Oolliery Owners’ Associa-; 
tion : 

Provided that if, within the prescribed 
period, anybody fails to mike the nominas 
tion which it is entitled to make under 
this sub-section, the Central Government 
may itself nominate a parson to fill the 
place on the Board. 

(3) Where a nominated member dies, 
resigns, ceases to reside in British India 
or becomes incapsble of acting, the Central 
Government shall, on the recommendation 
of the body which would have been entitled 
to make the nomination if.it had been a 
first nomination under sub-section (Zj, or 
where such recommendation ig not made 
within the prescribed period, may, on its 
own initiative, nominate a person to fill tha’ 
vacancy. 

(4) No act done by the Board shall be. 
questioned onthe ground merely of the 
existence of any vacancy in, or any defect 
in the constitution of, the Board 

Power to Board to coopt memb:rs, 

(1; The Board may, at any time and for 
such period as it thinks fit, co-2pt as meme 
bers of the Board any persons possessing 
sfich technical qualifications as may be 
prescribed. 

(2) A member co-opted under sub- 
section (J) shall exercise all the powers 
and functions of a member under this Act, 
except that he shall not be entitled to 
vote on any question coming before the 
Board. 

-5. Imposition of excise duty. 

With effect from such date as the Cen- 
tral Government may, by notification 
in the official Gazette, appoint in this behalf, 
there shall be levied and collected on all 
coal raised and despatched and on all 
soft coke manufactured and despatched, 
from collieriesin British India a duty of 
excise, as may, by notification in the official 
Gazette, be fixed from time to time by 
thé Central Government, subject toa mayi- 
mum rate of three annas per ton; similarly 
# there sball be leviefl and, collected on such 
descriptions of hard coke as may be pre- 
scribed a duty of excise as may b 
notification in the official Gazejte, be fixed 
“from time to time by the Qentral *Govern- 
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38 
ment, subject toa maximum rate. of one 
and a half times fhe rate of excise duty for 
the time being in force in respect of coal 
and soft coke. 

6. Imposition of custom duty. . 

‘During the period in which a duty of 
excise is being levied under section 5, the 
Gentral Government may, by notification 
in the official Gazette, impose on all coal 
and soft coke and on such descriptions of 
hard coke as may be prescribed under 

section 5, imported into British India from 

any foreign country or brought into British 
India from the territory of any Indian 
Stata (not being territory which has been 
Geclared under section 5 of the Indian 
Tariff Act, 1934, to be foreign territory for 
the purposes of that section) a duty of 
customs at rates equivalent to the rates of 
the duty of excise levied under section 5 of 
this Act. 

7. Payment to Board of sum equivalent 
to the net proceeds of the excise duty. 

The Central Government shal], as soon 
as may bein each financial year, pay to 
the Board a sum equivalent to the net 
proceeds (determined in like manner to 
that provided in sut~section (1) of section 
144 of the Government cf India Act, 1935) 
the duty of excise realised under section 
5 during the preceding year. 

8.. Moneys received by the Board to 
be credited to the fund. 

(1) The sum referred to in secti n 7 and 
any other moneys received by the Bad 
shall be credited to a fund to be calle 
the Ooal Mines Stowing Fund, which shall 
be applied by the Board in such manner 
and subject to such conditions as may be 
prescribed, to— 

(i) meeting the expenses in connec- 
tion with the administration and 
the furtherance of the objects of 
this Act; and 
the grant of stowing materials 
and other assistance for stowing 
operations to owners, agents or 
managers of coal mines. ° 

(2) The Board shall keep accounts of the 
fund and such accounts shall be examined 
and audited atthe prescribed times by 
auditors appointed in this bebalf by the 
Central Government. 

“Q. Powers of Inspectors. 

(1) The Chief Inspecter or any Inspector 
may make such examination and inquiries 
as he thinks fitin order to ascertain whe- 
‘ther the® provisions of this Act and of any? 
rules and orders made thereunder are being , 
complied with. 


~ (ï) 
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(2) The Ohief Inspector or any Inspector. 
may, with such assistants, if any, as he 
thinks fit, enter, inspect and examine at 
any time by day or night’ any coal mine 
in respect of which assistance is being, | or 
‘has been, given under this Act, in order 
to ascertain the amount of sand or other 
incombustible material used in stowing 
in the mine or to ensure ‘that stowing has 
been, or is being, done effectively : 

Provided thatthe power conferred by 
this sub-section shall not be exercised in 
such a manner as unreasonably to impede 
or obstruct the working of the mine. 

(8) Without prejudice to the provisions of 
section 19 of the Indian Minés Act, 1923, 
the Chief Inspector or any Inspector may, 
by order in writing addressed to the 
owner, agent or manager of a coal mine, 
require him to take such protective meas- 
ures, including stowing, in the mine as the 
Chief Inspector or the Inspector may think 
necessary, if in the opinion of the Ohief . 


(a) the extraction or reduction of 
pillars in any part ofthe mine is 
likely to cause the crushing of 
pillars or the premature collapse 
of any part of the workings or 
otherwise endanger human life or 
the mine, or 

(h) adequate provision against the out- 
break of fire of flooding has not 
been made by providing for the 
sealing off and isolation of any 
part of the mine or for restricting 
the area that might be affected by | 
fire or flooding, as the case may - 


Inspector or Inspector— 


be. 

10. Application of Act IV of 1923. 

The provisions of sub-section (8) to (6) 
(both inclusive) of section 19 of the Indian 
Mines Act, 1923, sha)l apply to an order 
made under sub-section (3) of section 9 
ofthis Act as they apply to an order made 
under sub-section (2) of section 19 of that 
Act, andall the provisions of the Indian 
Mines Act, 1923 [except sub-section (1) of 
section 11 thereof], affecting committees 
appointed for the purposes of that Act or 
relating to the disposal of references made 
to such committees, shall apply, , mutatis 
mutandis and so far as may be, to a com- 
mittee’ appointed to inquire inton reference 
under this Act and to the disposal of shoa 


* reference. ; 


11. Committees of Inquiry. 

() A committee appointed to Snquite : 
into a reference arising out of an ‘order ` 
” passed under sub-section (3) of seetion 9 


. 
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shall consist of— 
(a) the Ohairman of the Board as 


Chairman ; 
(6) four members selected by the Ohair- 
man of the Board as follows :— 
(i) two, from a panel of eight persons 


nominated by the Indian Mining — 


Association ; 
(ii) one, from a panel of four persons 
nominated by the Indian Mining 
Federatiqn ; 
one, from a panel of four per- 
sons nominated by the Indian 
Colliery Owners’ Association ; 
and P 
(c) one member appointed by the Central 
. Government to represent the in- 
terests -of persons employed in coal 
mines. 

(2) No person shall be nominated to the 
panels referred to in clause (b) of sub- 
section (1) unless he possesses such 
technical qualifications as may be prescrib- 


(iii) 


ed. na 
(5) If anybody fails, within the pre- 
scribed pericd, to make any nomination 
which it is entitled to make under sub- 
section (.) or to âll any vacancy in a panel, 
the Central Government shall itself nomi- 
nate a sufficient number of persons to 
complete the panel. f 
Power to make rules. 
(1) The Central Government may, after 
previous publication, make rules to carry 
_ out the purposes of this Act. feu 
(2) In particular, and without prejudice 
to the genarality of the foregoing provisions, 
such rules may provide for any or all of 
the following purposes namely ; 
(a) the nomination, and term of office, 
of members of the Board appointed 
t or nominated under section 3; 
(b) the powers and functions of, and the 
conduct of business by, the Board ; 
To) 
cations to be possessed by, co-opted 
members of the Board and by 
persons nominatéd to the panels 
referred to in section 11; 


(a) prescribing the descriptions of hard 
eoke on which a duty of excise 
may be levied under section 5; 

(e) regulating the levy, colection and 


e paymant of the duty of excise; and 
the imposition, collection and pay- 
ment of theduty of customs ; 

.(f) prescribing the manner in which 

and the conditions under which 

‘sums at the credit.of the fund may 


be applied ;. 
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(g) prescribing the form in which the 
accounts of the fund shall be kept 
and the times at which such 
accounts shall be audited, and 
regulating the publication of the 

< abstract of such accounts and the 
report of the auditors theregn, 
and prescribing the procedure in 
relation toany items of expenditure 
from the fund disallowed by the ° 
auditors ; 

(h) any other matter which is to be or 
may be prescribed. 

13. Application to Crown mines. 

This Act applies to coal mines belonging 
to the Crown. 





ACT No. XX of 1939 
THE SUGAR INDUSTRY PROTECTION ACT, 
93 


Received the assent of the Governor-General on 
2lst Aprl 1939, and is published in the Gazette of 
India, Part IV, dated April 29, 1939. 

An Act to provide for ihe continuance 
for afurther period of the protection con- 
ferred on the sugar industry in British 
India. `- 

Whereasitis expedient to provide for 
the continuance for a further period o! the 
protection conferred on the sugar industry 
in British India, and to extend the date 
before which the Central Government is 
required under section 3 of the Sugar 
Industry (Protection) Act, 1932, to lay before 
the Indian Legislature the proposals re- 
ferred to in the said section : < 
~ It is hereby enacted as follows s=- 

1. Short title. 

This Act may be called the Sugar In- 
dustry (Protection) Act, 1939. 


"a, Amendment of section 3 of Act XIII, 


of 1932. . 

In section 3 of the Sugar Industry (Pro- 
tection) Act, 1932, for the figure “1939” 
the figure ““ 1941” shall be substituted. 

3. Amendment of First Schedule to 
Act XXXII of 1934. 

In Item No. 17 of the First Schedule to 
the Indian Tarif Act, 1934— : 

(a) inthe fourth column, for the words 
and figures “plus Rs, 7-4-0 per ewt.” 
the words and figures‘ plus Rs. 

e6-12-u per ewt.” shall be sub- 

stituted ; 

in the last column, for figure 

“1935” the figure “1941” shall be. 
substituted. “ae 


e 


0) 
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ACT No XXI of 1939 
CHITTAGONG PORT (AMENDMENT AST 1939, 
Received the assent of the Governor-General on 


2lst April, 1939, and is published in the Gazette of 
India, Part 1V, dated April 29, 1939. 


An Act further to amend the Chittagong 
Port Act, 1914 for a certain purpose. 

Whereas it is expedient further to amend 
the Chittagong Port Act, 1914, for the pur- 
‘pose hereinafter appearing ; 

It is hereby enacted as follows :-— 

-1. Short title. 

This Act may be called the Chittagong 
Pért (Amendment) Act,1939. 

2. Amendment of section 80 of Bengal 
Act V of 1914. 

In section 80 of the Chittagong Port 
Act, 1914, for the word “‘loans,’ the words 
and figures “loans contracted before the 
Ast: ey of January, 1939,” shall be substi- 
tuted, : 





ACT No. XXII of 1939. 
THE CRIMINAL LAW AMENDMENT ACT, 1939. 
Received the assent of the Governor-General on 


Qist Aprii 1934, and is published in the Gazette of | 


India, Part IV, dated April, 29, 1939 


‘An Act further to amend the Indian’ 
Penal Code and the Code of Criminat Pro- ` 


cedure, 1890, for a certain purpose, 
Whereas it is expedient furiner to amend 


theeIndian Penal Code and the Code of. 


Criminal Procedure, lo¥-, for the purpose 
hereinafter appearing ; lt is hereby enacted. 
as follows :— . 

1. Short title. , | ‘ 
-This Act may be called the Criminal Law: 
Amendment Act, 1939. 


j 
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Tosection 176 of the Indian Penal Code; 
the following shall be added, namely: ` 

“or, if the notice or information required 
b to be given is required by an order 
passed under sub-section (1) of 
section 565 of the Code of Oriminal 
Procedure, 1898, with imprison- 
ment of either description for a 
term which may extend to. six 
months, cr with fine which may 
extend to one thousand rupees, or 

with both”. 
3. Amendment of section 565, Act V of 


1898. 

Sub-section (5) of section 565 of the Code 
of Criminal Procedure, 189s, shall be 
omitted and sub-section (6) of that section 
shall be renumbered as sub-section (5). 

4. Amendment of Schedule II, Act V of 


1898, 

- In Schedule II to the Oode of Oriminal 
Procedure, 189%, in the entry relating to in 
section 176 of the Indian Penal Oode,— 

(a) after the second p&%ragraph in. 
column 2the following paragraph 
shall be inserted, namely :— 

“If the notice or information is re-. 
quired by an order passed’ under 
sub-section (1) of section 565 of 


this Code.” Sa 
(b) in columns 3, 4, 5,6 and 8, opposite’: 
the paragraph inserted . by 


, clause (a), the word “Ditto’; shall 
be inserted ; 
(c)in column 7, opposite the paragraph. 
inserted by clause (a), the follow- 
c ing paragraph shall be inserted, | 
namely:— ee 
‘Imprisonment of either description. 


2 Amendment of section 116, Act XLV jor 6 months, or fine of 1,000 
of 1860. ; 4 rupees, or both.” 

mn" "< REVIEW. 
Customary Law In the Punjab.—By . of Customary Law compiled officially #or 


OM PRAKAHH AdGGakWaL, M. Ao P.O. 5. 
'PuBLISHAD BY Lanoge Law DEPOT, LAHORE. 
. Bys.5 of the Punjab Laws Act, 1872, 
custom inthe runjab in the firae rale of 
decision in matters of succession, special ` 
property of females, adoption, wills, 
legacies, gifts, etc. A study of this subject, 
therefore 18 of great importance to the legal 
profession. - But no serious attempt is made 
to: codify the law whicn was lying scatuered 
in the various Government Reeords— 
Revenue and Judicial, But this want has 
been filledin by the learned author in pre- 
senting the book under review. „Tne uniqke 
feature, of *this work is a complete refer- 
ence to and full quotations from the Manuais 


each District in the Punjab. Tais feature 
shail be found of great help to both the 
Bench and the Bàr. In compiling this 
volume the author has followed a very 
simple plan. Tne book has been divided 
into four parts. The subject has been © 
properly analysed under appropriate heade | 
ings and sth-headings, An attempt has 
been ‘made to bring togetheg all relevant 
matters on any parcicuiar subject at one 
place, to enable a reader to obtain full 
information at a glance, Oase-law referred - 
is complete upto June, 1939. : AN 
The printing and get-up are goad. “We 
recommend the book to; ‘the learged pro 
fession, woe 
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SHORTENED EMPECTATION OF LIFE AND FOREIGN LAW. o’ 


1 


It has recently been said in this Review 
that probably no other topic of law has 
caused as much discussion among lawyers 
in the past few years as that of shortened 
The problem raised in 
the case of Rose v. Ford, tbat “dreadful 
case” as it has been styled recently, are far 
from being settled. Without going into tLe 
merits of this case, the present article is 
designed to consider sbortly the way in 
which some of the inherent problems 
havs been dealt with on the Continent of 
Europe. 

On the Continent of Europe, an accident 
having cccurred, the injured party in 


‘order to obtain compensation for injuries 
, suffered, has to prove that the owner of the 


motor-vehicle has committed an act of 
negligence in driving. In Germany, France 
and the Scandinavian countries, however, 


“the, law presumes, in the case of a motor 
: accident that the person causing the acci- 


i, 


: dent is responsible. 


There is a rebuttable 
presumption of guilt against those who 
create a more or less severe risk. 

This kind of reasoning is easily rnderstood 
by Canadian and English“lawyers. The 
differences lie in the legal treatment of 
the assessment of damages, and in this 
respect a gulf separates Canadian and 
English from foreign law. . 


Ile 
As a matter of fact, all the elements of 


damage Known in this country under the. 
- heading. of 


\ “loss of expectation of 
life’ are unknown as independent items 
for the assessment of daméges on the 
Gontinent gf Europe. The essential 


“ factor in any claim which a living person 


may make is,-therefore, the anticipation 


*- that he will actually lose such and such 


earning&® Shortehing of the normal ex- 

pectation of the continuance of life is in 

itself not actionable unless one or more of 
4 182—-3. 6 ; : e 


-pain and - suffering. Therefore 
must be asséssed 


‘the following elements are present—actual 


disability, surgeon, hospital, 
damages 
on the basis of the 
monetary value of life, which again must 
be assessed on the basis of the income 
which could have been expected from 
the continued existence and 'the actual 
ability and real opportunities to earn 
modified in some way by the security of 
its continuance. Therefore, in the case 


expenses, 


_of personal injuries of children, Continental 


lawyers think that ib” is not only in 
theory but also in practice unsound to give 
to their parents substantial damages for the 
loss of expectation of life or for the depri- 


‘vation of the possibility of receiving su 


port in later years. Such expectancies are 


‘in the eyes of Continental Courts too remote, 
‘The decisions are also very reluctant in 


giving way to claims based on loss ‘of 
investment or expenses for education. 
‘Again the parents cannot cldim compénsa- 
tion for the loss of services and support 
which the child might reasonably have been 


| expected ‘to render when growing up. ` 


In England, the Gouris have been working 
out a scale of awards under the “expectation 
of life’ ruling. Up to ‘the age of 


8, £1,5C0;° early 20's, £1,000; a man of 


40, £500. On the Continent you can easily 
observe the contrary tendency. The younger 
the victim, the lower the sum awarded. 


Ill 


Besides the pecuniary compensation, 
Continental Courts accord an action for pain 
and suffering sustained in case of personal 
injuries. Very often, however, the decisions 
do nob*split up pecuniary and non» 
pecyniary damages but award a lump 
sum ‘to the victim, without disclosing why 
and how they arrive ‘at such’ and such 


` amounts awarded. Again, you sometimes 


discern between the lines of the argu- 
nfenis that pity, security for the centinu- 
ance of life, and humanitarian feelings 
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are taken as the guiding principles rather 
than fixed schemes and figures settled by 
precedents. Judges and juries give full 
play to their imagination in determining 
the amount of compensation and’ rarely 
take note ofthe figures awarded in similar 
cases by other courte, all this with full 
realization of the roughness of the approxi- 
mation and the c1rudity of method. 

Some Continental legislation expressly 
provides that the. private and economic 
situation of both parties in the families 
concerned must be considered; that is what 
French and German decisions call the 
“receptibilite personnelle”, “die Emp- 
fanglichkeit"—that means the individual 
susceptibility to pain and suffering on the 
part of the person in question. In the 
“same way, the Swiss Road Traffic Act and 
the Polish Oode of Contracts expressly 
*provide for the consideration of the gravity 
-of the act ‘of negligence which caused 
“the accident. The French authorities admit 
ee “ils different le dommage en pesant la 
* faute. 


IV 


The cause of action is negligence, not 
damages; Though- the cause of action 
survives in every Continental country after 
‘the death of the injured, this does nct mean 
that all items of damage which the deceased 
had’ suffered accrue to his estate to the 
_8ame extent. The items and the amount 
are by no means definitely fixed at the 
‘very moment of the accident or at the 
“moment of bringing the action, nor even 
atthe moment when judgment is given. 
Though frcm the very beginning the cause 
of action is definitely settled and the 
“ death of one of the parties to the action 
can no longer affect the liability, damages 
are only provisionally assessed by the 
judgment and new circumstances affecting 
.the amount can cause the amount to be 
raised. 

The measure of damages tothe injured 

: party isthe pecuniary loss resufting from 
the accident. Only pecuniary losses survive. 
The right of action for loss of expectation 
` of life, pain and suffering, follows the 
victim into bis grave. The personal element 
inherent in such a claim ia in the eyes of 
the Continental judges of such a nature 
as not to make it .rarfsferable by sticcession 
or assignment. 

The position is different only when „the 
injured party dies after judgment has been 
passed. Then the damages awarded for less 
of expectation of life become res judicata; 
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in the eyes of Continental Oourts, the 
whole claim loses its personal character and 
accrues to the heir of the injured person. 
In practice it may therefore be of interest 
tothe relatives of the injured person to 
expedite the bringing of an action where 
there is a danger of death supervening. 
Therefore an accident can perhaps become 
“fortunate” for an injured party who 
secures a substantial sum after losing his 
job in consequence of the accident. But 
the estate, the relatives and creditors can- 
not, asa rule, derive financial benefit from 
the death of another. ; 
On the Continent, as in former times iu 
this country, it may therefore be said that 
it is cheaper to kill a man than to wound 
him. But the reason is very different. In 
this country it was cheaper, because after 
his death the man could not bring an 
action which but for his death he would 
have been able to briag. On the Continent 
the law has always enabled the-executor 
to bring an action which the deceased would 
have been able to bring if he had survived. 
The death does not affect the cause of 
damages but only the quantum of damages. 


Vv 


All the preceding remarks concern the 
right of action of the injured whiéh “in, the 
case of- death may or may not pass to his 
heirs according to the laws of inheritance. 
There isa substantial distinction between 
damages awarded to the living because life 
is shortened and damages to a third person 
because of the death of some other person. 

In Germany, Austria, Switzerland andi 
Belgium this latter actlon can be 
maintained for the benefit of certain specie 
fied near relatives of the person whose 
death is involved. Asin Lord Campbell's 
Act, in Latin countries which have the 
Code Napcleon, it is admitted that every 
person can enforce any pecuniary lcss 
which can be based on a legalor de facto 
right which has béen lost by the death. In 
the first instance, a person has a Claim if 
be bas been supported or assisted by the 
deceased at the time of the latter's death. 
Again an employer can recover for the lcss - 
of his employee's services caused by the em- 
ployees’ death. The State bejog deprived dy 
ane death of an official of the latter's ser- 
vices can claim damages for the loss of the 
pecuniary advantages it would have recaiv- ' 
ed from ethe continued existeneé of, the 
deceased. The. French decisions even 
--go sofaras to give compensation to the 

mistress of the deceased for the precuniary | 


"i 
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loss she may sustain by the loss of her 
companion. 

All these persons sue not as heirs to a 
right of the deceased but in their own right 
in respect of damage inflicted on them by 
the death of another. Such damages there- 
fore can be awarded irrespective of the 
fact that the deceased did not suffer 
anything by death occurring immediately. 

In this country as well as on the Oon- 
tinent it is quite a common thing for a 
person who is prejudiced hy the death of 
the injured at the same time to benefit 
under the will or intestacy of the deceased. 
_ On the Continent, there is no duplication 

of damages as in this country. In his 
capacity of heir, the person ia question 
does not benefit by the death as the 
damages for loss of expectation of life 
have, by the death been reduced to 
nothing. The damages for pain and 
- suffering of the deceased die with the 
death. The actual expenses the deceased has 
incurred may he claimed by the estate and 
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be added to the claim the successors have 
in theirown right in the form of damages 
for pain and suffering, or for loss of a 
breadwinner. Where, however, the de- 
ceased, after the accident, has lived suffi- 
ciently: long in order to bring an action 
on hig own behalf, his estate benefits 
from the sum awarded irrespective of the 
fact that the plaintiff dies afterwards. In 
this case, the relatives have, however, no 
right to be compensated twice by bringing 
anew action for loss of the breadwinner, 
The difference therefore is this : 

In Canada and England the law retros- 
pectively assesses the interest of a deceased 
person in his ownlife and then hands this 
on to whomsoever may take the deceased's 
estate. 

On the Continent of Europe, the law 
assesses the interest of a living person in 
the deceased's life and then hands it to 
those persons who really have the interest 
in it.—The Canadian Bar Review. 


INTENTION TO DESERT. 


“The state ofa man's mind is as mucha fact as the state of his digestion,” Bowen, L. J., in Edging- 


ton v. Fitzmaurice (1885), 29 Ch. D, 459.” 


Most human actions, to have an effect in 
law, must be the outcome of a frame of 
mind. Desertion of a spouse isa matter 
in point. This is why “it is a commone 
place to hold that in order to ascertain 
whether or not there has been desertion 
the whole conduct of the parties must be 
reviewed, Pulford v. Pulford, [1923] 1’. 18. 
The state of mind of each of the parties 
has to be arrived at. 

To take a very simple instance. A man 
might depart from the matrimonial home 
and goas far away as the terrestrial globe 
would permit, and yet not be deserting the 
wife he left behind, for he might go merely 
for an opportunity to earn the family liveli- 
hood or he might go fora voyage for the 
benefit of his health, leaving ample means 
to keep the home running till he could 
return.. His frame of mind is not that of 
desertion. A typical instance is the state 
of facts im Stickland v. Stiskland (1276), 
35 L. T. 767.where the husband went to 
the gold diggings in Australia with the 
‘knowledge and approval of his wife. Even 
without approval of the other spouse a going 
for goo® reason ‘with a mind to return is 
not desertion. On the other hand he might 
depart’.into the next house with the full 


intention of ceasing married life and never 
sharing a home with his wife again. That 
is desertion. He might not leave the matri- 
monial home, but merely so misbehave that 
a self-respecting wife could not stay. Then 
he either intends to force her out, or is 
reckless as to the natural result of his 
actions. Thusin Koch v. Koch, [1921] P. 
221, the respondent had adulterous inter- 
course with a domestic servant. He Tee 
fused to discharge her or break off with 
her, The wife left and refused to return 
unless the servant was sent away. The 
husband was held to have been guilty of 
desertion. ; 

Desertion is au intention plus a course 
of conduct, Wilkinson v. Wilkinson (189%), 
58 J. P. 415, approved by the Court of 
Appeal in Thomas v. Thomas, [1924] 
P.194. The intention is usually only to he 
gathered from the course of conduct, but 
sometimes there are express statements by 
one, spouse or both which indicate the in- 
tention. f RE 
“Tt is this elemenj of intention which is 
‘behind all the decisions. Thus, where it 
becomes a question whether a separation 
fereement is a bar toa finding of desertion, 
the written document is notenecessarily 


5 
ve 


final or fatal. The court will enquire into 
the cireumstances which have followed its 
making to discover whether it has been 
acted upon or repudiated by either or both 
of the parties, . 


fram these few preliminary observations, 
not to enlarge on the .subject generally, 
„but to take a few cases decided since the 
Matrimonial Causes Act, 1937, came into 
force on the lst January, 1938, and see 
how they illustrate the proposition that 
there can be nodesertion without an intep- 
tion to desert. 

In Herod v. Herod, [1938] 3 All E. R. 722, 
upon a peliticn by a hushand for divorce 


on the ground of desertion for at least, 


three years immediately preceding the 
presentation of the petition, it appeared 
that the husband had been guilty of adul- 
tery during practically the whole of the 
statutory pericd. There was no evidence 
that the wife was aware of the adultery. 
It was held that desertion was not neces- 
sarily terminated as a matter of law when 
a spouse committed adultery after he or 
she had been deserted ; adultery is merely 
a discretionary bar to a decree. The court 
exercised its discretion in the petitioner’s 
favour and granted the decree.’ The im- 
portant words in the judgment, for our 
purpose, are, “Finding, as Ido, that the 
wife was probably unaware of, and cer- 
tainly was in no way affected or influenc- 
ed by, the husband's adultery, and that, 
on the contrary, .if the wife's - desertion 
cannot be said to have brought it about, 
his adultery. is: somewhat excused by the 
circumstances in which he finds himself, 
and because it is in the interests of decency 
that he should be able to marry the woman 
in question, I shall exercise my discretion 
in his favour and pronounce a decree niši.” 

As the judge pointed out, in order to. 
succeed under thé Matrimonial Causes Act, 
1937, -a. petitioner must prove not only 
the original intention to desert, but also 
prove that that. intention has persisted 
throughout the requisite period and up to 
the moment of the presentation of the peti- 
tion. The all-important element is a framé 
of mind, coming into existence and persiet- 


ing. : 

Williams v. Williams, [1938] 4 All E R. 
445, is an instructive case. The respond- 
ent left the petitionet in circumstances 
which clearly constituted desertion. Later 
he was sent to prison. On his release he 
did not return to the petitioner. It was 
Held that desertion hid continued’ during 
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the imprisonment. This is rational. Croom- , 
Johnson, J., said. “On the facts, I shall 

draw the inference that the husband had - 
the intention of deserting his wife, because - 


3 . he remained away from her before he was - 
Our object in the present article is, apart ` 


imprisoned and did not go back to her after . 
he was released.” l 
A case cited tothe learned judge, Drew , 
v: Drew (1888) 13 P. D. 97. went further. 
There the periodof desertion was held to. 
continue while he was in prison, slthough - 
he had no opportunity of returning to his 
wife, being still in prison when she sought . 
a decree of divorce on the ground of adui-, 
tery and desertion. This case and many. 
others are discussed in sn exceedingly., 
useful article in the Law Journal for last, 
year, at pages 256,272 and 284. We in-, 
vite particular attention to paragraphs, 
numbered (1) to (7) setting out the princi- 
ples which the writer of that article con- 
siders emerge from the cases. It may well 
be that the position may sone day be re- 
viewed, by authority. At present we have 
no ‘doubt that the summary given of the 
existing position accurately represents the 
law. ` 
The case of Williams y, Williams, [1939] 
SAN E. R. 13, admirably illustrates our 
present thesis of intention to desert being 
of the essence of desertion. We abridge 
and summarise the judgment of Langton, 
J.— : | 
In May, 1933, the respondent deserted 
his wife, and on 26th June, 1934, he was 
certified under the Lunacy Act, 1590, and put 
under restraint. He had continued in a 
giightly deteriorating condition, and always. 
under restraint until thé present day. 
’ Could the respondent properly be held 
to have deserted his wife for three years 
immediately preceding the beginning of 
the present proceedings on 2ist January, 
1938 ? . ` 
eIn May, 1933, the respondent left his 
wife completely, and on 23rd May, 1934, 
the magistrates at Wallasey -found that the 
respondent had deserted his wifeand had 
wilfully neglected to provide reasonable 
maintenance for her. KEN ; 
“The petition having been presented on 
21st January; 1938, and the respondent 
having been a lunatic under restraint since 
25th June, 1934,it was obviout that during 
the whole of the last three years, immediz-. 
ately preceding the presentation of the 
petition he had never been in ayy sensé 
a free agent. He had appeared in.the pro- 
ceedings by his guardian ad lite, and 
thé point 'tdken on his behalf was that 
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désertion such as would constitute a matri-.- 
monial offence must be wilful'‘and that no 
man who was without a mind conld be. 
said to form any intention 
guilty of a wilful act. - 

“The argument for the petitioner was 
-that, while it was rightly held that for the. 
purposes of the criminal law no lunati¢ could 
possibly form a criminal intent, in.a ciyil 
matter such asthe present, where it, was 
proved to the satisfaction of the court that 
& spouse both formed the intention and. 
carried out the.act of desertion, it was pose. 
sible, and in the - present case just, to infer 
- that tke desertion would have continued 

over tke statutory period.” ‘ 
The learned judge proceeded to consider 
observations in Jones v. Newtown and 
Llanidloes Guardians (1920), 84 J. P. 237, a 
pcor law case, where Lord Reading said: 
‘Here the, ‘wife has become a lunatic and 
continues to be insane. She is therefore | 
unable to exercise any judgment. She can- 
not elect to retuin home,” and Shearman, 
J.: “Upon her becoming insane her free- 
dom of will came to an end, .her absence 
from home ceased to be wilful, with the 
consequence that her husband's obligation 
to maintain her’ revived.” After consider- 
ing Thompson v. Thompson (1858), 1 Sw. 
and Tr. 231 ; 164 E. R. 706; and Townsend 
v. Townsend (1873), L. R. 3 P. and D. 129, 
his Lordship added; “There is abundant 
authority that desertion in order to consti- 
- tute a matrimonial offence must be wilful 
and that there must be a voluntary abandon- 
ment.” He then went on toconsider Drew 
v. Drew, supra, and said, “That case form- 
ed the high water mark of the srgument 
on behalf of the petitioner. It was claimed 
that, jusl as Sir James Hannen in Drew v. 
Drew, supra, had declined to allow the 
period cf desertion to be interrupted by 
the meie misfortune of incarceration, so in 
the present case, where Mr. Williams had 
been apparently guilty of desertion until 
the m-ment when he Icst his reason, the 
period of desertion should also be allowed 
to continue.” 


“That argument rests on-a fallacy since, 


c it was not the physical restraint which hud 


been put on Mr. Williams ag a lunatic 
which cofistituted the real bak to making 
2 decree against him. It was true that he 
was restrained, but whereas Mr. Drew could 
have formed and, even when in prison, have 
given ss dhe to a change of mind and 
heart towards his wife, Mr. Williams was 
quite incapable of any such mental or 

cmoral ‘aptivity. That distiiiction- appears 
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to touch the core of the present case and 
to determine itin favour of the respondent.” 

We invite particular attention to the 
words we have italicized. 

A similar caso was decided in the same 
way in Bennet v. Bennet, (1939) P. D. & 
A. D.; 5th April, by Mr. Justice Bucknill. 
It -shows that, however, long desertion may 
exist, it can be put an end to by a bona 
fide intention aud offer to return to cohabi- 
tations That, no doubt, is the law, but it 
seems a. little fantastic that a spouse who 
has wilfully rem \ined away. for thirty odd 
years can impose. herself upon-a husband 
(or a.wife, as the case may be) and pre- 
vent relief. It is. not doing violence .to 
common sense to assume that an intention 
persisted in for several decades’ will have 
persisted for a further eighteen months 
The judge was uohesitating in his judgment 
that this could not be done, although he 
fully. realised the hardship involved. | 

“It was argued, that the wife had bea 
haved in such a way by deserting the 
husband and staying’ away for thirty-one 
years, while sane, that she had put herself, 
as it were, outside the pale of repentance, 
and that she could not. be heard to‘say’ 
now that, after all these years, ‘she wanted 
to return to her husband. But there was 
nothing to preclude the wife from forming 
at any time an honest intention to return 
to her husband, and if she communicated 
that intention to bim she would then cease 
to be in a state of desertion,” 

“The husband has not discharged the 
burden of proving that ‘the wife after she 
had become insane -has continued to exer- 
cise a reasoned judgment or has been ablé 
to form a rationalintention as to cohabi- 
tation. It is a hard case, and if I could 
have seen a way to grant a decree, I would 
have done so, for the respondent wuile sane, 
has deserted the petitioner for thirty-one 
years. The rule would apply to cases where 
the respondent was insane fora week, or 
even a day, before the petition. But the 
words of the statute are ‘plain that there 
must be desertion for three years imme- 
diately preceding the petition. If these 
cases form hardships which the Act, by its 
preambje, meant to remove, it is for Parlia- 
ment to amend the law.” 

Fimally, we would have our readers note 
one further observation of the judge in 
Williams v. William’, supra, made inciden- 
tally : 

«Unfortunately the magistrates did not 
appear to have found the actugl date of 
desertion, and, in view of the importance 
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which such dates might possess under the 
Matrimonial Oauses Act, 1937, I venture to 
insist once again on the importance of that 


duty of magistrates being scrupulouely ful- 
filled.” | ; f 
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On this point we refer our readers to 
Wilkinson v. Wilkinson (1894) 58 J. P. 415; 
Fengl v. Fengl [1914] P. 274; Joseph v. 
Joseph, [1915] P.122; Pulford v. Pulford, 
[1923] P. 18.—Justice of the Peace. 


. 
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A ; IMPERIAL ACTS. ` 


. ACT No. KAI of 1939. 


THE INDIAN SOFT COKE CESS COMMITTEE 
(RECONSTITUTION AND INCORPORATION) 
“ot ACT, 1939. 


' Received the assent of the Governor-General on 
21st April 1939, and is published tin the Gazette of 


India, Part IV, dated April 29,1939. 


An Act to reconstitute and incorporate 
the Committee constituted under the Indian 
‘Soft Coke Cess Act, 1929. 


““Whereas it is expedient to reconstitute 
and incorporaté the Committee constituted 
under the Indian Soft Coke Cess Act, 1929; 


“It-ishereby enacted as follows : 


‘4, Short title, commencement and dura- 


tions. . ` , 
“(1) This Act may be called the Indian 
Soft Coke Cess Committee (Re-constitution 


and Incorporation) Act, 1939. 


- (2) Tt shall come into force on such date 


astthe Central Government may, by noti- 
fication in the official Gazette, appoint in 
this behalf, and shall remain in force as 
long only as sections 2 to 7 of the Indian 
Soft Ooke Cess Act, 1929, remain in force. 
_ 2. Reconstitution of the Indian Soft 
Coke Cess Committee. 

“On the commencement of this Act, the 
Committee constituted under sub-sec- 
tion (I) of ‘section 4 of the Judian Soft 
Coke Oess Act, 1929, shall stand dissolved, 
‘and shall ba reconstituted in the manner 
provided in section 4 of the said Act as 
amended by section 4 of this Act. 


3. Vesting of moneys in the reconstituted 
Committee. < , 
All the moneys held by the dissolved ` 
Committee shall vest in the Oommittee as 
reconstituted under section 2. 
4. Amendment of Act VIIT of 1929, 

In the Indian Soft Ooke Cess Act, 1929,— 

(1) in the long title and in the preamble, 
the word “and”, where it occurs 
for the first time, shall be 
omitted ; 

(2) in sub-section (1) of section 3, the 
word “and”, where it occurs for 
the second time, shall be omitted; 
and ° 

(8) in section 4,— 

(a) in sub-section (J),— | 

(t)in clause (tv), for the word 
“seven”, the word “four” shall 
be substituted, and the word 
“and” shall be omitted ; 

(it) after clause (v) the following 

clause shall be inserted, name- 
y :— 

“(vi) three persons nominated by 
the Indian Oolliery Owners’ 
Association. ”; 

(b) after sub-section (1) the following 
sub-section shall be inserted, 
namely :— 

“(1-A) The Committee constituted under 
sut-section (1) shall be called the 
Soft Coke Oess Committee and 
shall be a body corporate and 
have perpetual succession and a 
common seal and shall by the sfid 


° name sue and be sued." 


—————— 


_Extracts from Contemporaries. 


Frauds on the Greedy. 

‘ Those whose lives are passed in magis- 
trates’ .Courts ‘quickly learn that the 
gullible person is often. the greedy one. 
To get his money, the rogue has only -to 
invite participation sin some enterprise 
‘which will bring io large and early returas 
at the cost of suffering or loss to others. 
The long eared countryman persuaded tlfat 
“be can puthis money on a horse that has 


already won his race- and so cheat the 
bookmaker, the eager buyer of cheap goods - 
whose cheapness he suspects toebe due to 
their being stolen, will avidly swallow tke 
falsé pretences which the honest man would 
see through. . . 4 
Bo we get the latest disgusting manifesta- ° 
tion of the side of human natwe which 
is at once vile and silly, in the investment 
of money in a non-existent drugsrunning 


_ in The Times of the 7th instant. 
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organisation, see the report of R v. Grail 
The de- 
fendant got substantial sums of money 
from people of seme standing; one is 
described as a company director and 


auother as a retired major. The repre- 


“ sentations were that a prosperous drug 


1 


traffic was being carried on and that the 
police were taking bribes to shut their eyes 
to it. 

“We share tke judge's pleasure at the 
thought that the people thus sucked in and 
defrauded lost substantial sums of money. 
Addressing the convicted defendant, whom 
he sentenced to five years’ penal servitude, 
he said, “You managed to find four people 
who were willing with you to enter upon the 
foulest trade known just to make a little 
money, who were willing to believe that 
some of their money would go to bribe the 
police. For these four men I have nothing 
but contempt. No one but dishonest 
blackguards*would enter into such con- 
duct”. —Justice of the Peace. 


Sign Lawfully Placed. 

A point, whicn, if everyone concerned was 
properly alive to the law, ought not to be 
taken by the defence, is nevertheless fre- 
quently made, and sometimes made. good, 
i. e. that in prosecutions for failing to con- 


form toa “Halt” sign, the burden is on 


the prosecution to prove that the sign 
was one lawfully: placed. 

Technically, the point is a good one, tacti- 
cally itmay turn out to the disadvantage 
of the defence, by substantially increasing 
the costs. Thae same objections used to be 
taken on prosecutions for failing to ob- 
‘serve light signals, but, by a piece of 
legislation unnecessarily restricted to them 
only section 36 of the Road Traffic Act, 
1934, the prosecution is relieved of the 
burden of proving that the sign is lawfully 
placed. The fact that the onus is thus 
shifted in the specific instance indicates 
that in other instances*it remains on the 
prosecution. 

But the further point so frequently taken 
and wrongly allowed by the courts to 
succeed, is that the prosecution having 
“closed” .their case, the neceggary evidence 
gan, in no cirgumstances, be called. It would 
be ridiculous if this were so, but itis not. 
Hargreaves v. Hilliam (1894), 58 J. P. 655, 
snows that itis theduty ofthe justices to 
grant J adjournment for proof of this 
formal. matter to be given, It is true that 
the prosecution ought to lose the costs of 
the hearing, but these would usually be 


kah . 
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only a seteoff in the expenses of an additional 
witness, A 
Though it is, on the whole, rather unwise 
forthe defence totake the point, it is 
“one which we think the Court is bound to 
take for itself. —Justice of the Peace. 
z B 
Lucus, a nonlucendo 
Since a good deal of our time is occupied 
in attempting to explain the. meaning of 
modern legislation, we sympathise with 
Mr. De la Bere, M. P., who asked the Prime 
Minister recently whether he would issue 
acircular to Government Departments 
calling the attention of all drafting officers, 
and those concerned in drafting Govern- 
ment Bills, to the necessity for simplicity, 
in view of some of the complicated clauses 
which have appeared in recent Government 
Bills, which are difficult for hon'ble meme 
bess to understand, 
-~ Ifmembers of Parliament do not under- 
stand the Bills they pass, how can those 
affected do so ? It is this kind of legisla- 
tion which gives rise tothe commcn gibe, 
_ that lawyers, draftsmen, and officials make 
the law obscure in order to draw money 
and prestige from its subsequent inter- 
“pretation. Atthe same time, having ex- 
perienced the difficulty of covering all 
foreseeable contingencies, we have more 
sympathy than can be expected on the 
part of the average private member or 
member of the public, with the‘ Prime 
Minister's reply. Mr. Chamberlain replied 
that those concerned in drafting Govern- 
ment Bills and other legislative documénts 
‘were well aware of ‘the necessity for ex- 
` pressing them in terms which are as simple 
and intelligible as the subject matter per- 
mits. The subject-matter, however, of most 
modem legislation was very complex and 
frequently highly technical. Anyone who 
had attemptedthe task of expressing a 
complicated and technical matter in terms 
which could have only one meaning, omitt{- 
ing none of the details which make it 
complicated, would have realised the diffi- 
culty, if not impossibility, of attaining both 
simplicity and accuracy. “ 
For all that, there is one course whic 
the Government could take with advantage, 
if only Parliament would find the money : 
thafis, to consolidate more often and more 
thoroughly.—Justice of the Peace. 


Mr, Speaker. 

¢A curious side light on the traditions of 
the constitution is provided bye the report 
‘of this year’s Select Committee on” Parlia 


-mentary Elections. . 
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In the Dominions an 


‘effort. has been’ made to reproduce the 


position of the Speaker in this couatry, 
but io France the President of the Cnamber 


_can be an- active politician, while in the 


of representatives. In" 
-he is outside politics during his term of 


x 


United States, where Ministers ‘do not 
sit in Congress, he čan become the effective 
lader ofthe dominant, party in the house 
our own ‘system 


, otce, but on a dissolution his office ends, 


‘and he is'merely, if seeking re-election to 
' Parliame) a, candidate on the same - foot- 
‘fng as any, other. He can be opposed on 
Personal. OF pariy’ grounds, and, although 
‘it sometimes, happens. that as ‘an act of 
“grace (or bedadse he has a safe seat) he 
‘is not ‘opposed, he is. if opposed, put in the 


position’ either” of replying upon party 


_lines or of making nọ reply. 

A conventiofni, no more has grown up 
that a Speaker who is re-elected to’ Parlis- 
ment shall be ‘re-elected’ Speaker,” even 
‘if the party, to which he belongs is in a 
‘minority in the new "House, and “in effect 
“this ties.his tongué in the election—compels 
‘ him‘ to practise’ in his campaign much the 


: ‘game reticence as in the Ohair: 


The Select ‘Committee came to the ‘con- 


“clusion t that tLe pusition. anomolous as it is 


‘Ibis very English, 


in many ways, had better not be altered. 
and ‘on. ‘the whole it 


_ works, so that most of ‘us never see how 


edd it is. —J ustice of the Peace. 


t 


: ‘The Pedestrian. 


False classification’ is a fruitful parent of 


confused thinking. Nowhere is this more : 


evident than when men talk ‘of THE 
‘pedestrian and THE motorist.’ Ab Lord 
"Ponsonby said in the House of Lords debate 
on the Report of the Select.Committee on 
Road Accidents, ‘Pedestrians are suggested 
to be peculiar bipeds who use their legs 
and are rather a nuisance. We are all of 
_us~the millions of People in this country 
‘are all pedestrians.” “We have ventured to 
“point out this obvious truth many times. 
‘It will continue to be miesed as tHe obvious 


"Bo often is. 


It is possible to divide mankind in many 
ways which provide that those in gne class 


are not in another—by colour, shape of 
‘Lead, religion, blood group and many other — 
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tests. But to speak of two opposing groups 
when every member of the second is also a 
member of the first is perfectly non-sensical, - 
THE motorist is invariably for part of his 
time a pedestrian ; THE pedestrian, almost 
‘without exception, becomes a motorist as 
driver or passenger on frequent occasions, 
be ‘it only for a ‘short stage in a public 
‘service vehicle. It is idle to regard the 
‘interests of the man on his feet as opposed 
to the interests of the man in the car. They 
are all human beings, all fallible, all in 
‘need of a measure of protection from others 
and even from themselves. 

Tke true classification is into the selfish 
man ‘and ‘the decent citizen, and each 
is sometimes on fost and sometimes driving 
‘or being driven. When the good citizens 
get the selfish people under control, and 
not before, the slaughter on the roads will 
_be reduced to what is unavoidable. — Justice 
‘of the Peace. 


* 


Sclence and Crime. ue 

The lawbreaker of tc-day never quite 
knows where he is, “Ib is-all very well to 
‘drive off at spéed after knocking someone - 
‘over inthe road, but you may be carrying 
“your own condemnation about with yon, 
“Thus a man at Leicester was, when driving 
a car, involved in an accident in which ‘a 
‘eyclist was seriously injured. His defence 
‘was not the unusual one of complete denial, 
He could not have injured a cyclist because . 
“there: had been ny accident: in waleh he 
was concerned, 

What was he doing then with two of the 
oyclist’s hairs on his car? “Fur the two 
hirs were found, were submitted to 
‘scientific examination at the police laboru- 
‘tory at Nottingham and’ were found to be 
‘identical with others taken from the injured 
man's head. 
. There are still people who talk appre- 
hensively of the dangers of circumstantial 
evidence, but it remains true that circum- 
stances canuot lie, They can, of course, be 
misconstrued; but they are often, like the 
hairs in this case, permanent pieces of evi- 
dence, open to examination again and again, . 
and absolutely irrefragable when deat 
with by sKSled persons having suitable 
appsratna —Justice of the Peace. f 
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THE EJUSDEM GENERIS RULE . 


A small misfortune may lead to long- 
drawn-out litigation. If anycne doubts it 
(which no lawyer does), let bim peruse 
Beaumont Thomas v. Blue Star Lin (1939, 
160 L. T. Rep. 267, on appeal 1939, 2 All 
E. R. 127). A passenger walking along an 
alley-way on board ship fell and broke his 
leg. The alley way was being washed by 
a steward whom he either saw or ought, in 
Teason, to have seen. His wife, walking in 
front of him; saw the steward and the 
washing, and called to him to be careful. 
Neverthless, he slipped and, as we say, 
broke his leg. He sued the ship-owners for 
negligence. They pleaded that there was 
none, and also said that if there was negli- 
gence they were protected from liability 
therefor by two conditions printed on the 
back of the passenger’s ticket. The judge 
below (Lord Hewart) raled that, on the 
facts, there was evidence of negligence. 
The jury found that the ship-ownere were 
negligent and gave the passenger £6,000. 
lu a considered judgment the learned Lord 


Chief Justice decided that the conditions | 


on the back of the ticket did not exempt 
the ship-owners from common law claims 
for negligence. They were expressed in two 
clauses. One of them clearly protected the 
Rbip-owners in the case of all risks “of the 
passage," that is to say, all marine risks, 
such as collision, shipwreck, faulty tackle 
and so forth. The secand was more explicit. 
Having named a number of matters in 
respect whereof the ship-vwners were not to 
be liable, it went on to say that they should 
not be liable fora number of other men- 
tioned risks, amongst which were unlighted 
or unguarded doors, ladders, gang ways or 
“openings (ofthese more anon) and finished 
with “or from any other cause whatsoever.” 
Moreover, the second clause,expressly said 
‘that it qas not ta restrict the generality of 
: first. On the whole matter the Lord 
“Chief'j ustice held that all the risks against 
which the ship-owners had protected them- 
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selves were marine risks, and that the 
second clause must be read by the light of 
the ejusdem generis rule of interpretation. 
This decision has now been overruled by 
a unanimous decision of the Oourt of 
Appeal. As the reports stand, they show a 
plain difference of opinion on fact between 
the Court of first instance and the Court of 
Appeal. One said there was evidence of 
negligence, while the other deniedit. But 
there is also a sharp difference on the issue 
of law, namely, whether in construing the 
exempting clauses the ejusdem generis rule 
should be observed. Tae.plaiatit! succeeded 
below on this issue, but was defeated on 
appeal. For lawyers, therefore, the main 
point of the case is. this: When should 
this rule be employed, in construing the 
terms of a document—be it a will, a deed, or 
a contract? We take the occasion to look, 
over the ejusdem generis cases, observing 
as usual that a single article can only notice 
a few of them. Many of those cited in the 
report, tao, are not reviewed here. 

In some of. the older cases the judges 
seem, when deciding whether to apply the 
canon or not, to have considered the general 
intention, e.g. of the Legislature or the 
local authority, rather than the strict mean- 
ing of the words employed. Pearson vV, 
Kingston-on-Hull Local Board (1865, 13 
L. T. Rep. 180) is a case in point. There 
were two summonses against a builder on 
both of which he was convicted, and failed 
in his appeal. The decision depended upon 
the construction of a local Act, the Hull 
Improvement Act of 1854. So far ‘as 
material it said that every house of a class 
into which the appellant's house fell should 
have “a back-yard or other vacant ground 
and area open from the ground upwards 
‘of nof less than’ so*many feet, “extending 
from the main building for the whole length 
ef such building.” The appellant, put in 
plans which showed no such space at the 
*back of his houses, but show8d spaces, or. 
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a space, at the side, which, so far as mere 
superficial area was concerned, would 
satisfy the by-law. The magistrate never- 
theless convicted, finding that there was no 
open space at the back of the dwellings, 
though there was another “vacant space," 
namely, a space at the side. His decision 
was upheld on the ground that Parliament 
must have intended that the “other vacant 
“ground,” whether it could be called a back- 
yard or not, must be at the back of the 
buildings. Baron Martin looked at the Act 
as a whole and in particular at the precise 
words used. He regretted the introduction 
of the words “or other vacant ground or 
area” as tending to obscure the intention 
of the law-giver. He was convinced, how- 
ever, that Parliament was legislating to 
secure healthy ventilation of houses, and 
that his interpretation was the most likely 
‘way to secure it. No doubt in 1865 it was 
a good thing to prevent the erection of 
really back-to-back houses; bub we must 
confess to a suspicion that Parliament meant 
that there must be either a back-yard or 
something which would leave for each 
house a fair amount of open space imme- 
diately next to it. Without fuller knowledge 
of the offending builder’s plan, one cannot 
Bay more, 

R. v. Edmondson, a little earlier (1859, 
8 Cox. 212) was a case in which the Court 
of Queen's Bench looked at the general 
intentions of Parliament, read the words so 
as to give effect to what they thought the 
law-giver intended, and ignored the ejusdem 
generis tule. In the eighteenth century 
frauds by workmen, who pilfered materials 
at which they were working, were common 
and detection difficult, To assist in the 
detection of crimes of this kind, the Frauds 
by Workmen Act was passed in 1777. It 
allowed the justices, when informed cn oath 
by suspecting people, to issue search war- 
rants for purloined materials suspected to 
be hidden “in any dwelling-house, out-house, 
yard, garden, or other place or places”. The 
Police could search, and if they foynd any 
goods “suspected to be purloined” could 
` bring the householder before the magistrates 
to explain their presence. A householder 
was so brought up. One of the points 
raised in his defence was that the suspicious 
goods were found in a warehouse, whic? is 
not ejusdem generis aB a dwelling-house, 
Lord Campbell thought” that a warehouse 
was ejusdem generis as a building. Sono 
doubt it is; but there was no word 
“building” in the Act. Mr. Justice Earle 
faced the question more directly. 
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that in construing an Act you must not lcok 
at the words asif you were considering the 
imposition of a rate (or, we should say, 
a clause in a contract or a will), but that 
the statute must be construed with refereuce 


‘to the evil which existed when the Act 


was passed and the remedy which Parlia- 
mest must be deemed to have been in- 
tended. Clearly a warehouse was a place 
where purloined goods could soon lose their 
identity and he welded by manufacture out 
of all recognition, and so forth. All very 
practical: but strict lawyers might say 
that this was legislation, and that the 
learned Judge was amending the Act, not 
interpreting it. 

When bicycles happily arrived on earth 
and bicyclisis claimed to be allowed to use 
toll roads or toll bridges on the same terms 
as pedestrians, several ejusdem generis 
decisions were given. For brevity we must 
omit them and leave our readers to recon- 
cile, if they can, Williams v. Hélis (42 L. T; 
Rep. 249, 5 Q. B. Div. 175) with Cannan v. 
Abingdon (1yU0, $2 L. T. Rep. 882; 2 Q. B. 
66). ‘Lhey may be consistent: but we see 
no teaching in them except the practical 
lesson that 8 bicyclist might fairly be asked 
to pay twopence for crossing a bridge but 
that he should not be asked to pay five 
shillings at a toll bar. 

In 1868 a butcher made a courageous 
attempt to save himself, by the use of the 
Tule, from a conviction for keeping unsound 
meat: (Young v. Graitridge, L. Kep. 4 Q. B. 
166; ‘I'nis wasan offence under 8. 2 ot the 
Nuisances kemoval Act of 1863, The - 
section penalised anybody, who deposited ° 
unsound meat “in any place for the purpose 
of sale or preparation for sale and intended 
for the food of man.” Once the local 
medical officer or inspector of nuisances 
found the unwholesome meat in any place 
the burden of proof that it was not depositeal 
for the purposes and with the intention 
described passed to the owner. A later 
section ‘ection 3) penalised anybody who 
obstructed officials when they were trying 
toenterany “slaugater-house, shop, build- 
ing, market, or other place’ where such 
meat was kept fur the purpose of sale or 
preparation ter sale. The meat was found 
1n an open yard a long way from the buts, 
cher's “shop, and inno way ejusaem generis 
as a slaughter huuse, shop, building or 
market. ‘Lue butcher sought to anchor the 
word “place” in section 2 tothe wordg'place”” 
in section 3,°and then, by relying on the, 
ejusdem generis rule, to say that hee could 

had not deposited - 
e s : 4 
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his meat in anything at all like a market 
orshop. In upholding the conviction the 
Court did not find it necessary to say whe- 
ther you should read the term “place” in 
the same sense in both seciions. They 
refused in tuto to apply the ejusdem generis 
- rule, and said in effect that ‘whether the 
charge was depositing under section 2 or 
obstructing under section 3 it could be made 
out if either were done anywhere. On the 
other hand, the owner of a travelling booth 
invoked the rule with success in Fredericks 
v. Howie (1862, 6 L. T. Rep. 544). He was 
convicted below for performing a playin 
- a certain tenement” and so using it as an 
unlicensed theatre contrary to sect. 46 of the 
Metropolitan Police Act of 1839. Under 
that section the Police had power at any 
time to enter “any house or room” used in 
the metropolitan distrtet for stage plays 
where a charge was made for admission 
and which were not licensed theatres, and 
to arrest anybody in them. The Jaw ‘went 
on to say that any person using or keeping 
“any house of other tenement” for the pur- 
pose of an unlicensed theatre should be 
liable to a penalty. The owner of the 
~ travelling booth had two waggons which 
could be placed together and a rough stage 
laid upon them. On this strolling players 
came and acted at fairs. The owner of the 
show was convicted but, on a case stated, 
came away victorious, Baron Martin point- 
ed back to section 38 of the Act in which the 
- law-giver dealt with “any... room, booth 
standing, tent, caravan or other place,” and 
said that in the vital section (section 46) the 
law-giver had only penalised those who 
kept or used a house or room, or we should 
add, “house or other tenement.” Tenement 
is a vague word; but in effect the judg- 
e here coana it by the ejusdem generis 
. Yule to somethin ich i i 
A a g which is of the same kind 
Two years later the Court of A 
Pleas relied on the rule to A E TAT ER 
» borough elector at Kiddtrminster whom the 
revising barrister had retained on the 
register: (Powell v, Boraston, 1864, 11 
L. T. Rep. 734; 34 L.J. O. P. 73). The 
« great Reform Act, by its twenty-seventh 
section, gave the borough franchise to those 
who occupied any ‘house, ware-house 
counting-house, shop, or other building " 
which, with or.without the land occupied 
- with it, was of the annual value of £10 
The respondent Boraston was a farmer, and 
hadpland-within the parliamentary borough 
ee was of the ‘requisite value iffonly it 
; ad a house (within the Act) on it. The 


’ 
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-suppotted by posts let into 
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report shews that an active political agent 
got the consent of the occupier to the 
erection of a shed on his farm. It had four 
wooden walls, a wooden roof, and was 
the gronnd. At 
the time when its character was in issue, 
some part of it was in ruins. It bad*no 
floor, and was used by the respondent as a 
place in which to store his agricultural’ 
implements. It is easy to see that Parlia- 
ment had not intended t> give the borough 
vote to people who put up wooden sheds 
or shanties of this kind, and the case for 
the application of the ejusdem generis rule 
was clear. As Chief Justice Earle said, it 
is difficult to say that a thing is not a 
building when the boundary of the class 
described by that term is not known ; but 
the intention of Parliament, as he read it, 
in the Act would be defeated if anything 
which could be called a building was held 
sufficient to give a farmer 6 borough vote. 
The reason for applying the ejusdem generis 
rule was that you must arrive at the in- 
tention of Parliament when it used the 
words “other building.” Clearly, the Court 
thought, it meant something which, by ita 
utility and permanence, added to the value 


-of the land on which it stood. 


In Withington Losal Board v. Manchester 
Corporation (1893, 68 L. T. Rep. 330; 2 
Ob, 19), the Court of Appeal upheld 
Mr. Justice Chitty, who had applied the 
rule in the defendants’ favour, They 
claimed the right to put up a small-pox 
hospital on some land which they owned 
in the area of the plaintiff board. The 
board sought an injunction, and based 
their claim on the ground that a small-pox 
hospital was an “other noxious or offensive 
business” under section 112 of the Public 
Health Act, 1875. Before you come to the 
general words you find in that section the 
particular prohibition against setting up 
(without the local board's consent) the 
business of ‘“biood-boiler, bone-boiler, fell- 
monger, soap-boiler, tallow melter, and 
tripe-boifer”—and then follow the general 
words. Mr. Justice Chitty and the Court of 
Appeal agreed that a small-pox hospital 
might he a noxious business; but it was 
nota noxious business of the same kind 
as those previously mentioned. We should 
have thought this clear enough ; but the 
jadgesewent on 40 fertify their decision by 
saying that hospitals were dealt with in 
another group of sections (section 120. seq.) 
in the Act. so Parliament could not be 
deemed to have intended its darlişr pro- 
vision in section 112 to cover them. 
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As the reader pursues his industrious 
journey’through the cases, one rule seems 
to emerge. If you are going to apply the 
ejusdem generis rule you must find in the 
antecedent words before ‘for any other sort 
of carriage” or before “or any other cause 
whatsoever," some genus to which you say 
you can look back and so limit the general 
words. If thereis no proceeding genus you 
cannot find anything on which you can 
base your appeal tothe rule. In the Court 
below in the recent case the Lord Chief 
Justice found a genus, “marine risks,” and 
limited the words “or any other cause what- 
soever” by confining them to those risks. 
The appellant ship-owners resisted that 
contention and said that the genus, if there 
was one, must be found in the second clause 
to which we referred ab the opening of this 
article, and that you could not find one. 
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The Court of Appeal did not deal at close 
quarters with these conflicting views They 
considered what the liability of the ship- 
owner would be if the clauses of exemption 


. were not there, and concluded that the 


ship-owner must be deemed to have put the | 
clauses of exemption on the back of his. ` 
ticket to save bhim from that liability. That 
liability was a liability for negligence in 
carrying passengers. The rest followed, 
For ourselves we are content to say that, 
even if you use the ejusdem generis rule, 
the words in the exemption clause, “un-’ 
lighted or unguarded ladders, gangways- 
or openings,” gave you a sufficient 
anchorage whereon to plead exemption for 
a steward washing an alley-way. However, 
the case may go to the House of Lords, so 
let us say no more for the moment.— The 
Law Times. 





When a man is killed at bis work by an 
unexplained © accident, difficult questions 
a when the dependants claim compensa- 
ion. 

A recent example is the case of Towriss 
v. Marshall, Knott & Barker, Ltd. (31 B.W. 
0.0. 78). There a workman was em- 
ployed’ in a timber yard dipping timber 
into creosote and stacking itin a shed. He 
was seen to run from the shed in flames, 
and he died from his burns. There were 
no witnesses of how the accident happen- 
ed. An experienced County Court Judge 
said that he was unable to draw the in- 
ference that the accident arase out of the 
employment and dismissed the dependant's 
claim. This decision was reversed by the 
Court of Appeal. In doing so the Court 
purported to follow Barkey v. Moore & Co. 
(1923, A. O. 790), but in reality went beyond 
it. It is interesting to examine the differ- 
ences between these two cases. In Barkey’s 
case a minor was killed by an explosion 
ina mine. The explosion was caused by 
an attempt to relight a safety lamp, but 
it did not appear who had attempted tore- 
light the lamp, whether it was the de- 
ceased or a workmate. The House of 
Lords’ held that there wes a prima facie 
case that the accident had arisen outeof 
the employmert and the onus of establish- 
ing added peril was en fke employers. 
This decision was clearly right. Exple- 
gions frequently cccur in ccal mines and 
in this tase it was known what had caused 


UNEXPLAINED ACCIDENTS. 


ed by such explosions, it is en accident 
arising out of and in ihe course of the em- 
ployment unless the employers can prove 
that the accident happened through an 
added peril committed by the workman. 

In Towriss’s case it was not known how 
the accident happened. It was known, of 
course, that creosote is inflammable, but 
there had been no cases at this place of 
a man bursting into flames when working 
among Creosote. There was thus a gap in 
the evidence. Nevertheless the Court of 
Appeal said, in effect, it did not matter how 
the accident happened. The fact that the 
workman wassubject to a peril, that is of 
getting burnt, because he was working 
with inflammable substances and such an 
accident happened, was sufficient to satisfy 
the onus of proof. 


Tar Oxus or PRoor 


e 

Ilt will be seen that in cases of this kind 
the reeult frequently depends upon the 
answer to the question : upon whom does 
the onus of proof lie? If it is on the 
dependants, :hen their claim is defeated 
if the employers can prove an “added 
peril,” and algo if the arbitrator can only 
conjecture how the accident happehed. Ii, 
however, the onvsis upon the employers,® 
then the dependants only fail if the em~ 
ployers can preve added peril. The next, 
question is, therefore, what govergs the: 
onus of proof, or, in other words, when 8° 
there a presumption that an acypideht’ 


the explogiow® When a workman is injur-* arose out of the employment ? The answer , 


s 
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would appear to be that if the employment 
subjects the workman to a special risk and 
an accident happens referable to that 
risk, then prima facie the accident arose ont 
of the employment. Thus if a workman 
works amongst inflammable material and 
in the absence of witnesses, is set on fire, 
there is a presumption that the accident 
arose out of his employment even though 
i js not known how he came to be on 

re. 

Slesser, L J., giving judgment in support 
ofthat proposition, quoted Lord Parker of 
Waddingtcn in Dennis v. Wright (1917, 
"A.C 479, at p. 492): “Most employments 
have peculiar risks inherent in their nature. 
A person employed to break stones runs 
the risk of being injured by a flying 
splinter. A person employed to climb a 
ladder runs the risk of injury from a fall. 
-In neither case would positive evidence be 
necessary to prove that the injury by 
accident. arose out of the employment. That 
it did so arise would be a legitimate in- 
ference from “the nature of the employment 
coupled with the occurrence of the accident 
_Causing the injury.” 


Tug PRESUMPTION 


The point of the decision in T'owriss's 
case is, however, that such facts would 
raise more than a “legitimate inference” 
and amount to a “presumption,” and this 

_is important when we consider another 
class of case where unexplained accidents 
have been frequent, that is to say, cases of 
men who disappear at sea. These cases 
have been examined thoroughly by the 
House of Lordsin the case of Fisher v. 
D.M.S, Rly (24 B.W.0.0. 1) and Rosen v, 
The Quercus (26 B. W. O. O. 286). Lord 
Dunedin in the first case, at p. 16, says : 


-“Tf the arbitrator having, on the balance 
, Of “probabilities negatived violence and 


suicides and considering the circumstances’ 


that the man wasin a place where the 
employment compelled “him to be, which 
place had an element of danger sufficient 
to account for the death, drew the infer- 


_enee that the death was an accident aris- 


< 


“was unattainable,” 


ing out of and in the courss of the em- 
ployment, ethat was an infererée that could 
net be set aside merely because the evi- 
dence was merely circumstancial and cer- 
tainty as to how the accident happened 
Lord Tomlin similarly 
states (afp. 27): *“Where the . evidence 
establishes that in the course of his employ- 
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ment the eworkman was properly in a 
place to which some risk particular thereto 
attaches avd an accident occurs capable of 
explanation solely by reference to that risk, 
it is legitimate, notwithstanding the ab- 
sence of evidence as to the immediate 
circumstances of the accident, to attribute 
the accident to that risk and to hold that 
the accident arose out of the employment.” 

Rosen's case explained Fisher's case by 
adding that a seaman was on duty even 
thoagh he wasnot on watch and that he 
wasin a place to which a special risk 
attaches when he is on ‘a ship, and not 
merely on any particular part of it. Thus 
the special risk of being on a ship is falling 
of itand being drowned, just as the risk of 
working with inflammable material is the 
risk of being burnt. : 

Taking the test in Towriss’s case, it 
would follow that ifa man is working on 
a ship and disappears overboard, then in 
the absence of murder, assault and added 
peril, there is a presumption that the acci- 
dent arose out of the employment and the 
dependants must succeed. Taking the test 
in the Fisher and Rosen cases, then it is 
only legitimate for the arbitrator to draw 
the inference that it arose out of the em- 
ployment, and it is equally open for him 
to say that onthe facts he cannot draw 
the inference, but can only conjecture, and 
therefore the dependants have not satisfied 
the onus of proof, 

Oan these cases be reconciled? It is 
submitted that they can. If a sailor is 
working onthe deck of a ship and he 
disappears, then it is submitted there is a 
presumption that the accident arose out of 
the employment. If, however, the man 
was last seen in his bunk then there 
would be no such presumption, although 
it would still be legitimate for the arbitra- 
tor to draw the inference that it arose out 
of his employment. The principle seems 
to be that when a man is actively employ- 
ed at his work and suffers an accident 
which isexplained by the special risk of 
that employment, then there is a presump- 
tion that the accident arose out of the eme 
ployment. 

The frinciple deduced from Towriss's 
case does not yet appear to have been used 
in the cases of seaman disappearing at 
sea, and it will,b2 interesting to see whe- 
ther the Courts will accept that principle 
in those cases. Itis submitted that they 
should.— The Law Journal. . 
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EVIDENCE OF SIMILAR FACTS. 
An Exception To The Rule of Exclusion. 


Lord Herschell, in delivering the judgment 
of the Court in the well-known case of.Makin, 
v, Attorney-General for New South Wales, 
[1891) A. C. 57, said (at page 65), “It is 
undoubtedly not competent for the prosecu- 
„tion to adduce evidence tending to show 
that the accused has been guilty of criminal 
acts other than those covered by the 
indictment, for the purpose of leading to 
the conclusion that the accused is a person 
likely from his criminal conductor character 
to have committed the offence for which 
he is being tried.” In citing this case 
and others, Lord Parmoor said in Thompson 
v. The King, [1918] A. C. 221 (sub-nom 
Thompson v, Director of Public Prosecu- 
tions (1918), 82 J. P. 145) (at page 236). 
“It is a recognised principle of the cri- 
mina] law that, apart from special con- 
ditions or statutory enactment, evidence 
is not admissible merely to prove that 


the person accused hasa general propensity - 


to commit a crime similar in character 
to that with which he is charged." 

‘Certain exceptions, have, however, been , 
made to the general rule that evidence 
of. collateral facts is not usually receivable. 
As is stated in ‘“Halsbury’s Laws of 
England,” Hailsham edition, Vol. 13, page 
568, “in several instances similar facts 
may be received either to prove the 
occurrence of the main fact or to prove 
that a given party was connected with it, 
or its author, that is to say, to identify 
him.” ; 

In Thompson's case, the House of Lords 
upheld the admission of evidence of such 
similar facts as being relevant on the issue 
of identity. It is instructive to note some 
of- the judgments delivered in this case. 
The defence had been solely that the 
prisoner was not the man who had com- 
mitted certain acts of gross indecency with 
two boys. The prosecution alleged that 
on a certain day he commilted these 
acts, and then made an appointment to 
meet the boys again three days later. 
The two boys kept the appointment and 
the defendant spoke to them, whereupon the 
police arrested him. There were found upon 
him powder puffs, and certain photographs 
of-naked boys were found, at his home, 
The objection was made thit the evidence’ 
of the finding cf these things was in- 
admissible, and that the evidence could 
only serve p prove that the accused was 


with regard to boys. It was admitted 
that there was a stronger casa for the 
admission of the powder puffs than of the 
photographs. 
cognised as “used for the carrying out of 
their design” by persons who commit 
abominable and indecent crimes, and 
besides they were found’on the prisoner. All 
the judges considered that the photographs 
afforded evidence tending to confirm the 
boys’ story as to identity. Lord Parmoor 


thought, however (see page 233), that if - 


there had been no appointed meeting, the 
evidence would not have been admissible, 


and went on to say: “The issue would 
then have been, did the evidence 
of the boys establish the identity 


of the accused ? The prosecution could 
not then competently have produced the 
photographs, since there was fio connecting 
relationship of any kind with the crime 
charged, however much the *photographs 
might tend to show acriminal propensity 
towards a crime similar to that charged 
against the accused.” Lord Sumner express- 
ed a similar view (see page 235), pointing 
out that there must, for the evidence to 
be admissible, be some circumstance in the 
crime tending to show a specific connection 
between it and the articles in question. 
Both judges were, therefore, insisting on 
some nexus between the articles found and 
the charge made. | 

tk would certainly seem from the judg- 
ments that the sole ground for admitting 
the evidence was to prove identity, yet in 
Rv. Twiss (1918) 2 K. B. 853; 83 J. P. 23, 
decided later in the same year, Darling, J., 
pointed out that the decision had a 
much wider application. He said (at 
page 857): “In Thompsun v. Rex, it was 
held that photographs, a powder puff, 
cosmetics and things of that kind are admis- 
sible in evidence,they being in the possession 
of a person accused of this offence, although 
the defence inthat case was an alibi. The 
defendant disputed his identity, and it was 
held in the Court of Criminal Appeal (I think 
there has beep a misconception qs to the 
meaning of the judgment) that where thé 
only defence was an alibi the’photographs 
were admissible in evidence., A fortiori ik 
would seem from the reasoning of thg 
learned Lord Chief Justiee, who dglivered’ 
the judgmént of the Court, that <in the; 
present, case the photographs would have’ 


The powder puffs were re-~ 


t 


> 


a persom of evil character or disposition® beén admissible in evidence. It is. also “ 


e. 
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clear from the judgments in the House 
of Lords in Thompson v. Rex, where the 
decision of the Qourt of Criminal Appeal 
was allirmed, that the true meaning of 
that decision is that not only in a case 
where the defence was as to identity were 
“the photograpns evidence, but that tney 
are also admissible where, as in tue 
Present case, all the facts are in dispute 
for the purpose of showing wnat the 
Practice of the accused who had tne 
materials about him is, just as possession 
of the tools of a burglar or the apparatus 
of an abortionist is evidence as snowing 
‘the possession of appliances and imple- 
ments used by peopie carrying on that 
particular kind ot business in crime.” 

[ne phrase “to snow what the practice 
of the accused is” may, if not correctly 
applied to the facis of any particular Casy, 

. Open the door to the admission of that 
very kind of evidence which Makin's case 
excluded. T’fe Court of Criminal Appeal 
has, however, made it clear k. v, Taylor 
(1923), 17 Ct, App. A. 109) that betore 
evidence is admissible of the accused’s 
possession of 4 thing which may be used 

“in the committing of the alleged oifence, 
Bome nexus must be established between 
the thing found and the offence charged. 

In a case which came before one of the 
Magistraies at Buw Street Police Court re- 
Cently, the question arose of permitting the 
prosecution to produce as evidence certain 

~ “cutout” figures irom newspapers and other 
sources which had been found upon tne 
prisoner upon arrest some days atter the 
alleged offence had occurred. ‘i’nese consisted 
of a cut-out figure of a nude boy, a piece ot 
paper showing seveial boys 1n tueir under- 
wear,apparently cut from a iashion piate, and 
certain ilustraticns showiug boys in under- 


- Wear or in singiets. The accused was 
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THE INDIAN NAVAL RESERVE FORCES 
(DISCIPLINE, ACT, 1939. 


The following Act which wus made by the Gov- 
eruor-General under the provisions of secion 67-B 
of the Government of India Act, as set out im 
the Ninth Qcheaule to the Governgent of India 
Act, 1935, and has received the assent of His Majesty 
stgnified on Hir Majesty's behalf by an Order wm 

ounctl is hereby published for general snformation 
Ce Government Gazette, Part 1V, dated June 3, 

Y 


` An AXt to provide for the discipline of 
menjoers-of the Indian Naval keserve Forces 
fawed ån British India ‘on behalf of His 
Majesty. l : 
hi e 
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alleged’ tg have committed the offence of 
buggery On a mentally deficient boy, aged 
thirteen, The offence was said to have 
been committed in a hut where the defen- 
dant alept from time totime. Upon arrest 
there, he said he was not in the hut at 
the material time and did not know the 
boy. The boy's photograph was shown to 
him but he still maintained that he did 
not know him. ‘lhe question of the identity 
of the person who had committed the offence 
was therfore distinctly and at once raised. 

‘he prosecution was conducted by the 
Director of Public Prosecutions, ‘he boys 
gave evidence and two other youths spoke 
to seeing him in the company of the 
accused round about the material time. 
There was medical evidence, and other 
evidence directed to the ideutitication of 
the accused. ‘Ine prosecution then asked 
for tne Magistrate's ruling before putting 
in the papers above-mentioned. He referrea 
to R. v. Twiss (1918) supra, and Thomp- 
son v. The King, supra. Mr. McKenna, 
after reading the first judgment, suid that 
the papers were clearly admissible, and 
they were accordingly produced by the 
police officer who found them upon the 
prisoner. 

lo this Gase thera was no such nexus as 
was contemplated by Lords Parmoor and 
Sumner (see above), 


.m l'he defendant was committed for trial 


at the Central Criminal Court and pleaded 
guilty to an indecent assault, so that the 
Quesuion ot the admissibility of the evi- 
aence did not get raised. Even were it 
held to be admissible the value to be 
is, of course, a matter 
which calis for a very careful directicn 
by ihe judge to the jury.—dJustice of the 
Peace. 


IMPERIAL ACTS. 


Whereas it is expedient to provide for 
the decipline of members of the Indian 
Naval keserve Forces raised in British 
India on benalf of His Majesty, and in 
furtherance of that purpose to amend the 
First Schedule to the indian Navy (Discip- 
line) Act, 19354 ; 

it is hereby enacted as follows:-—— 

* 4. Short titte, extent and commence 
ment. | 
al) Tois Act may be called the „Indian 
Naval keserve Forces (Discipline) Act, 
2939. a 


` 


1 


. gu'ation of 


‘86 


(2) It extends to the whole,of British 
India, and applies to members of the 
Indian Naval Reserve Forces wherever 


“they may be. 


(8) It shall ccme into force on such 
date as the Central Government may, by 
Qotification in the official Gazette, appoint 
in this behalf, 

2. The Indian Naval Reserve Forces. 

The Indian Naval: Réserve Fcrces shall 


-consist of the- Royal Indian Fleet Reserve, 


the Royal Indian Naval Reserve, the Royal 
Indian Naval Volunteer Reserve and the 
Royal Indian Naval Communications 


- Reserve. 


- 3. Power to make rules for regulation 
of Naval Reserve Forces. 

‘The Central Government may make rules 
for the Government, discipline and re- 
the Jndian Naval Reserve 
Forces. 

4, Liability to Naval Discipline Act. 

Every member of the Indian Naval 


. Reserve Forces, while undergoing. training 


on -board any vessel or otherwise, in pur- 
Suance of rules made under section 3 or 
when called into actual service in the 
Royal Indian Navy, on board any vessel 
or otherwise, in pursuance of the said 


. Tules, shall be subject to the Naval Dis- 


cipline Act as set out in the First Scheduie 
to, the Indian Navy (Discipline). Acts, 1934, 


-in -tbe same manner -as a person in. or 


belonging to the Indian Navy and. shall 
continue to be so subject until duly released 


a from os training or service, as the case 
may 


5. f Penalty for failure to attend when 
required or called. 


(1) If any member ofthe Indian Naval 


- Reserve Forces, when required,in pursuance 


of rules made under section, 3, to attend 
on board any vessel or at any place for 
the purpose of undergoing training, fails 
without reasonable excuse to atiend in 


. accordance with such requirement,-he shall 


be punishable with fine which may extend 
to two hundred rupees, 

(2) If any member of the Indian Naval 
Reserve Forces, when calied into actual 
service in the Royal Indian Navy and 
required by such call to join ang vessel 
or attend at any place, fails without rea- 
sonable excuse 
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requirement at or within such time as the 
Central Government may,. by order, direct, 
ke shall be liable to be apprehended and 
punished in the same manner as a person 
in or belonging to the Indian Navy desert- 
ing or improperly absenting himself from 
duty, except that the punishment shall not, 
exceed imprisonment which may extend 
to two years. 

6. Rule of evidence. 

Where any member of the Indian Naval 
Reserve Forces is required, in pursuance 
of rules made under section 3, to attend 
on board any vessel or at any place for 
the purpose of undergoing training, or is. 
called into actual service in the Royal 
Indian Navy, a certificate purporting 
to be signed by an _ officer appoint- 
ed in this behalf under the said 
rules and stating that the said member 
failed to attend in accordance with such: 
requirement or call shall, without proof of. 
the signature or appointment of such 
officer, be evidence of the matter stated 
therein. 2 

7. Jurisdiction. 

No Court inferior to that of a Presidency 
Magistrate or Magistrate of the first class 
shall try an offence punishable under sub- 
section (1) of section 5, 

8. Modification of the Naval Discipline 


. Act. 


In the Naval Discipline, Act as set out 
in the First Schedule to the Indian Navy 
(Discipline) Act, 1934, — _ 

(ajin section v6, for the words com» 
mencing “a person holding” and 


ending ‘in the Indian Navy” 
the following shall be substituted, 
namely :— 


“an Officer holding any such position 
in the Indian Naval Reserve 
Forces during and in respect of . 
the time when he is subjee to 


e the provisions of this Act”; 


(b) in section t7, for the words com- 
mencing the Indian Naval Vol- 
unteer Reserve" and ending “he is 
liable” tie following shall be 
substituted, namely:— 

“the Indian Naval Reserve Forces to > 
He extent. specified in section 4 
the Indian Naval keserye 

POTERE eee Act, 1939,” 


wae Ways or Neorssity. 


* - locked”: 
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RIGHTS OF WAY. 


_A way of necessity may be defined asa 
right of way which the law implies in favour 
of ‘a grantee of land over the land of the 
grantor, where there is no other way 
by which the grantee can get tothe land 
80 granted him, or, conversely, a right of 
way over the land of the grantee where the 


land retaingd by the grantor is otherwise . 


inaccessible. A grant ofa way of neces- 
sity, is pregumed to have been made when- 
ever land has been sold which is inacces- 
sible except by passing over the adjoining 
land of the grantor, cr, alternatively, by 
- committing a trespass upon the land of a 
stranger, or when au owner of land sells a 
Portion and reserves for himself a part 
which is inaccessible, or which, to use a 
popular and appropriate expression, is “land- 
This’ species of right. has been recognised 
from . very early times and owes its recogni- 
- tion to the well-founded principle of law 
that when a grant of Jand is made, every 
right is presumed to have been granted 
which is reasonably required for the full 
enjoyment of the premises, and without 
which the subject of the grant would be 
useless (Wheeldon v. Burrows (1879), 12 
Oh. D. 31). 
‘Aand-locked" land, itis the grantor who 
must be presumed to give the grantee‘a 
right of way over the land which the grantor 
retains ; but, on the other hand, if the 
grantor, in selling a portion of his own land, 
retains a certain. part which is “‘land- 
locked”, it is then not he, but the grantee 
of the land who must be presumed to grant 
the way.” .° 
e It is indeed difficult to see why the 
grantor, who does nct expressly reserve for. 
himself a way over the portion. granted, 
-Ahould,thereafter become entitled to a way 
of ecessity under an implied grant, since a 
“person who sells land and reserves a house 


; adjoining that land does not thereby become 


` Te2-J.8 . ° 


So where a grant is made of. 


entitled, by implication of law, to a right to 
light for windows overlooking the land, un- 
Jess he expressly reserves such an easement 
in the deed of conveyance (Ray v. Hazeldine, 
[1904] 2 Ch. 17), and it can be argued that 
this snould also apply by analogy to a right 
of way. 

The fact that ways of necessity in favour 
of & grantor appear to be contrary to this 
fundamental principle that a man cannot 
derogate from his grant, may perhaps be 
that such rights are impliedly given by the 
‘law on the ground of public policy so that 

the land may not be rendered useless and 
unprofitable ;, but whatever may be the 
Principle upon which the right is presumed 
to have been granted, the law has always 
annexed a right of way to the ownership of 
_land-locked ground when that and the sur- 
rounding land have been severed by sale, 
‘because of the necessity the owner has 
for it (Gayford v. Moffatt (1868), 4 Ch, 

App. 133). 

A way’ of necessity can only be acquired 

in cases where a landowner has no other 
. means whatsoever of reaching his land. If 
there be any other méans of access to the 
land so granted, no matter how inconvenient, 
no way of necessity can arise, the mere 
inconvenience of an alternative way not 
being sufficient of itself to give rise to a 
way of necessity by implication. It has, 
however, often been thought that a way of 
necessity could be claimed if a person had 
none but an inconvenient way to his land, 
and this view has been supported by’a 
dictum of Mansfield, O. J., in Morris Y, 
Edginton (1810), 3 Taunt., atp. 31. That 
_leayned Judge said: “I say nothing of what 
is a way of necessity; I know not how it 
has heen expgtndad, but it would not be 
a great stretch to call that a necessary way, 
hipaa which the most convenient and 
easonable mode of enjoying the premises 
could not be had”; but the*balance of 
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authority shows that no person can acquire a 
way of-necessity if be has any otfler means 
of access to his land, however inconvenient 
it way be, than by passing over his neigh- 
bour's soil (Procter v. Hodgson (1455), 10 
Exch, 824; Brown v. Alabaster 
Oh, D. 490), 

n order that a way of necessity may arise, it 
is not necessary that the land granted should 
‘be completely surrounded by the land of 
the grantor; it is sufficient if the land be 
partly surrounded by the land of strangers 
and abuts upon the land of the grantor 
(Serf v. Acton Local Board (1886), 31 
Oh. D. 679). 

It is not in every case in which property 
is useless without a right of way that the 
law provides the owner with a way of 
necessity, for such a right must arise under 
an implied grant; if, therefore, such a 
grant cannot be presumed, no way of 
necessity can be claimed, even though a 
landowner ia, in consequence, wholly de- 
prived of all means of access to his land. 
It has already been pointed out that a grant 
of this kind ls generally presumed when 
property in land has been severed by sale, 
and one portion is consequently rendered 
inaccessible except by passing over the 
other, or by trespassing on ‘the land of a 
stranger, It is obvious that no grant of a 
tight of way over the land of a stranger can 
“be” presumed, and therefore no way of 
necessity over that land can possibly be ac- 
quired; but, on the other hand,a grant by 
the owner of one of the severed portions to 
‘the owner of the other can be presumed, 
end therefore a way of necessity over his 
soil can be claimed. In the case of Bullard 
. V, Harrison (1815), 4 M. & 8.387, Lord 
Ellenborough, O. J., complained of the plead- 
ings in the acticn because the plea, he 
paid, ‘seems to suppose that whenever a man 
has not another way, he hasa right to go 
over his neighbour's close. But, he added, 
“that is not so”; and that a way of necessity 
is a thing founded in grant. lt was for 
this reason that it was held in Procter v. 
Hodgson (supra) that no way of “necessity 
could arise where the dominant and servient 
tenements had iespectively escheated back 
into the hands of two several persqns upon 
the death without heirs of the common 
owner. For this same reason also, a lend- 
owner cannot be permitted to create a way 
of necessily over his *neigkbour's gil by 
any act of his own, as, e.g., by erecting a 
house ¢o which he has no means of accass 
except by, crcssing his neighbour's land, 
unless, «perhaps, the ‘neighbour sold him 
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the site of the house for the express purpose 
that the house should be built (Davies v. 
Sear (1869), 7 Eq. 427). f f 


Just as the nature and extent of rights ` 


of way created by express grant are 
measured by reference to the terms of the 
instrument creating it, and the purposes for 
which it is intended to be or is actually 
used at the time of the grant, so also the 
nature and extent of a right of way of 
necessity should be made to depend entirely 
on the nature of the necessity as that 
necessity existed at the time when the right 
must be presumed to have been granted ; 


i.e when the unity of ownership of the | 


dominant and servient tenements was 
severed. 

This question as to whether the extent 
and mode of user of the right was limited 
by the necessity as it exised at the time of 
the grant, or whether it might be varied or 
increased from time to time if the condition 
of the dominant tenement were changed, 
was raisedin the case of The Corporation 


`of London v. Riggs (18:0), 13}, Ch. D. 298, 


The defendant in this case was the owner of 
certain land which he sold to the plaintiff 


corporation, retaining two acres which were | 


land-locked and used for agricultural pur- 
poses. On his subsequently proposing to 
build a house of public entertainment on 
the two acres which be had retained, the 


` corporation contended that he was not 


entitled to uee the way for conveying build- 
ing materials to erect the building, and 


` that he could not be entitled to use the way 


for approach to the building when complet- 


“ed. Jessel, M, R., expressed considerable 


dcubt and great reluctance in deciding the 
case, as there was no authority to guide him, 
but corsoled himself with the view that 
the case wculd be taken to the Court of 
Appeal. The case, however, did not go be- 
yond his own Court. On principle, the 
eona Judge decided that the right most 
‘be measured by the necessity existing when 
the right came intp being, and that it did 
not extend to the altered condition of the 
property. Owing to the hesitation of tLe 
learned Judge and the wish he expressed 
that the case might be taken to the-Oourt of 
Appeal, it js perhaps possible that the deci- 
sion may, if the uncertain future, be con- 
sidéred as one of doubtiul authority, Indeed, 
it is thought tLat although tLe decision was 
tight in this particular case, tLe‘true prin- 


Tak 


ciple is that the extent of the right must | 


in each case depend on the surrounding ciy- 
cumstances, from-which the intention of the 
partiés at the time the 


e 
. 
Ne 


right was created 
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must be presumed or inferred, and that all 
cases are not to be decided the same way. Tt 
is, not difficult to imagine many cases in 
which it wonld be manifestly unjust to limit 
the right of wav in the manner in which it 
was limited in The Corporation of London 
>v. Riggs. In that particular case the sur- 
rounding land was granted to the corpora- 
tion in order that it might be kept open as 
a part of Epping Forest for the recreation 
of the public, and it was obviously incon- 
sistent with that purpose that the two acres 
in the centre, which the grantor had reserv- 
ed for himself, should be covered with build- 
rings which must inevitably have spoilt the 
scenery, and consequently defeated. if not 
wholly then in part, the very purpose for 
which the surrounding land was purchased 
by the corporation, It is true that in the 
ease in question the intention of the owner 
_ was then only to build one house, but if the 
' grant was to be regarded as including a 
right of way to one house if built, it could 
not be limited to that, and must have been 
construed aw extending to any number of 
houses that the vendor might choose to erect 
on the portion of the land retained. The 
` learned Judge said (at p. £07) that he did 
not think that a coastraction of a way of 
necessity as being a way for all purposes, 
and not as being one limited to the nature 
of the necessity at the time of the severance 
of the property, was a fair meaning of a 
way of necessity, and went on to say: “I 
- think it must be limited by the necessity at 
the time of the grant, and that the man who 
does not take the pains to secure an actual 
grant of a right of way for all purposes is 
not entitled to be put in a better position 
than to be able to enjoy that which he had 
at the time the grant was made. I am not 
aware of any other principle on which this 
case can be decided.” Sn, in Serf v. 
Aston Local Board (1886), 31 Oh. D. 679, a 
way of necessity arising upon the grant of 
_land to a local authority to be used as à 
sewage works was held to be a way for all 
necessary purposes in connection with the 
sewage works, Similarly, if a way of neces- 
sity ‘arises upon a demise of property and the 
lease contemplates the carrying on of a 
particular, business, the way o€ necessity is 
confined to away suitable for the ordinary 
management ‘of that business (Gayford v. 
Moffatt (1868), /4 Ch. App. 133).: In short, a 
way of necessity exists only in connection 
With thi purpose or purposes for which the 
langi is “granted, and cannot be énlarged or 
extended to cover ulterior purposes not 
: within the scope of the grant, which would 
5 an é 
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then amoynt to a purely colourable use of 
the way and an abuse of theright. >. 

It is a firmly established principle that 
no person can have two or more ways of 
necessity over land; i.e., a purchaser of 
land can never become entitled to more than 
one way of necessity to and from the land 
he has purchased, nor can a vendor become 
entitled to more than one such way to and 
from the portion of the land which he has 
retained. Nor can the person (whether 
vendor or purchaser), in whose favour such 
a presumption arises, insist as of right tọ 
have the way which is most convenient for 
himself, since a way of necessity does not 
necessarily mean the most convenient way 
that could possibly exist (Pheysey v. Vicary 
(1847), 16 M. & W., per Alderson, B, at 
p. 495). : 

In cases where a way of necessity arises, 
and there is more than one way to the pro» 
perty in question, it is the person who creates 
it, or who must be presumed to create it, 
who is entitled to choose the actual part of 
the servient tenement over which the way is 
to be used, but the way so selected by him 


a 


must be convenient for the grantee of it. So ` 


that although the grantee has no right to 
insist that he shall have the way most con- 
venient to himself, it is nevertheless in- 
cumbent upon the grantor of the right to 
specify a way which dóes not afford the 
grantee of it any unnecessary inconveniehce 
(Bolton v. Bolton (1879), 11 Ch. 968). 
Indeed, it seems only logical and reasonable 
that the direction of a way should be 
selected by the grantor of the way, since the 
donor of anything given is the usual and 
proper person to select the article given. 

It would seem that a way of necessity, 


once set out, cannot afterwards be altered ` 


or varied in direction by the servient owner, 
except, it may be presumed, with the consent 
“of the dominant owner (Pearson v. Spencer 
(1861), 1 B. & 8.571). This, apart from all 
authority, is logically sound. 

In no case can a way of necessity arige 
unless the necessity existed at the time of 
the grant of the dominent tenement; if it 
did not, then no subsequent circumstances 
will be able to justify the creation of a way 
of necegsity (Midland Ry. v.. Miles (1886), 
33 Oh. D. 632). 

Ways of necessity are co-extensive with 
the necessity; and continue for so long as 
the netessity lafis ; ie., they are conditional 
on the subsistence or continuance of the 
nécessity. If, therefore, the necessity comes 
to an end, the right of way alsocomes to an 
ènd, -This point was amplified and the law 
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clearly laid down in Holmes v. Goring 
(1824), 2 Bing. 76,in which the défendant 
was owner of two plots of land, between 
which lay two other plots belonging to the 
plaintif over which the defendant enjoyed 
a way of necessity from one of his plots to 
the other. as the latter was otherwise without 
means of approach. Subsequently the 
defendant became possessed of another 
piece of- land adjoining, over which he 
might have passed instead of using the old 
way over the land of the plaintiff. The ques- 
tion at issue was whether the right of way 
came to an end when the defendant ac- 
quired the possibility of getting to his own 
ground without using the road over his 
neighbour's soil, and it was held that it did, 
for the right was to be regarded as having 
terminated with the necessity. In the course 
- of his judgment, Best, O. J., said: “IfI 
have four fields, and grant away two of them 
over which I have been accustomed to pass, 
the law. will presume I reserve aright of 
way to those which I retain; but what 
right? The same as existed before? No, 
the old right is extinguished, and the new 
way arises out of the necessity of the thing. 
A way of necessity, when the nature of 


oe 


it-is considered, will be found to be nothing | 
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else but a way by grant; but a grant of no 
moré than the circumstances which raise 
the implication of necessity require should 
pass.... A grant threfore arising out of 
the implication of necessity cannot be 
‘carried farther than the necessity of the case 
requires, and this principle consists with all 
the cases which have been decided.” 

In the later case of Proster v. Hodgson 
(1855), 10 Exch. 824, however, Barons Parke 
and Alderson expressed the opinion that the 
decision in Holmes v. Goring (supra) was 
probably wrong. Parke, B.. observed (at 
p.. 828): “The extent of the authority of 
Holmes.v. Goring is that, admitting a grant 
in general terms, it may be construed to 
be grant of a right of way as from time to 
time may be necessary; I should have 
thought it meant as much a grant for ever 
as if expressly inserted in a deed, and it 
struck me at that time that the Court was 
wrong; but that is not the question now.” 
But this expression of opinion, eoming even 
from the reputable Baron, cannot, at the 
moment at any rate,. be taken go overrule 
the case of Holmes v. Goring and the prin- 
ciples of law established in that case.—The 
Conveyaneer. 


INJURY RESULTING FROM PRIVATE 


An important distinction between the 
liability ọfa landowner for injury arising 
from the existence on his land of a public 
nuisance and that arising from a private 
nuisance -is brought ont in Sedleigh-Den- 
field v. St. Joseph's Society for Foreign Mis- 
sions (159 L. T. Rep. 253), Mr. Justice 
Branson's decision in which has recently 
been affirmed in the Oourt of Appeal (83 
Sol. Jour. 236). 


NUISANCE : OCCUPIER’S LIABILITY 


with filth, that it is a public nuisance, he, 
commits an indictable offence. He has no 
defence whatever to an indictment for such 
a public nuisance. It is no defence to say: 
Idid not put the filth on, but somebody | 
else did” He must provide against this, 
if he can. His business is to prevent his 
land from being a public nuisance.” His 
Lordship cited Reg. v. Watts (1 Salk. 357) as 


, an early illustration of this doctrine. 


The position in regard to a public nuis- - In the case of a public nuisance, once the 


ance is indicated, inte: alia, in Attorney- 
General v. Tod-Heatley (76 L. T. Rep. 174; 
(1897) 1 Ch. 560), where the Court of Appeal 
held that the Attorney-General, at the 
citation of a parish vestry, was entitled to 
an injunction to prevent a piece of vacant 
land owned by the defendant from being 
so used as to be a public nuisance., The 
latter had surrounded the land by a hoard- 
ing, but people threw filth and refuse nyer 
it, and broke it down, so that the condition 
. of the land and the use to wiiigh it wae pute 
constituted a continuing public nuisance. 
“If the owner of a piece.of land,” Lor 
Justice “Lindley said, “does permit it to be 
in such aste%e, e. g. smothered or covered. 


existence of the nuisance upon his land 
becomes known to the occupier of the land, 
it is his duty to abate it, or to endeavour to 
abate it, even though he is entirely innocent 
of either causing the nuisance or of allow- 
ing it to continue. But Lord Justice 
Bankes, in Job Edwards, Limited v, 
Company of the Proprietors of the Birmin- 
gham Navigations (130 L. Rep. 522;. 
(1924) 1 K. B. 341), stated that he could finde 
no authority which suggested that the same, 
standard of duty was required’ of the occu 
pier. of land inthe case of injury repulting’. 
from a private nuisance on his land.”. i 
Moreover, every consideration, apart. irdan? 
authority, appeared ta the learned’ Lord 
s é . 


H 
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` Justice topoint in a contrary directión. ln 
the first place the common law had given 
the person threatened with injury the excep- 
tional right to enter'upon the land on which 
the nuisance existed and to do what was 
necessary to abate it. That pointed to the 
conclusion that this remedy was given 
because it was recognised that, though in 
some Cases another remedy might exist, yet 
there were cases in which the law did not 
afford any other remedy, Again, as between 
two entirely innocent parties, why should 
the one in whose inoren an expenditure 
was required in order to fbate a danger to 
himself not be the person to bear the ne- 
cessary expenditure? The learned Lord 
Justice intimated that he was not concerned 
_ with the case where a private nuisance had 
been caused, or allowed to continue, by 
any act or default on the part cf the occu- 
pier of the land on which it existed: 
but the mere refusal or neglect to remove 
a private naisance, did not constitute a 
default. What would constitute a continu- 
ance of a prévate nuisence so as to create an 
actionable wrong must depend upon the 
evidence in each case. 

The position may now be illustrated by 
reference to certain of the authorities. 

In Saxby v. Manchester, Sheffield and 
Lincolnshire Railway Company (19 L. T, 
Rep. 640 (1869) L. Rep. 40. P. 193) ‘the 
defendants owned the soil of a stream which 
supplied water to two printing works. The oc- 

. cupier of both these works had erected a weir 
across the stream and thereby diverted the 
water from one of them. The plaintiff 
became the lessee of these latter works and, 
being entitled to the water, removed the 
weir which without any authority on the 
part of the defendants and, indeed, against 
their will, was re-erected .by the original 
occupier. In these circumstances it was 
hald that the defendants were not responsi= 
ble for the act of the said oceupier or (tb 
case being treated on this footing) th 
continuance of the nuisance. . 

Obief J ustice Bovill,intimating approval 
of the ruling of Mr. Justice Uhannell to the 
effect that there was no evidence to go to 

- the jury, said that there might have been 
something for the jury if it had been shown 
that the * defendants had Sanctioned or 
&pproved the act of the original occupant 
of both works, or had derived any benefit 
fromit, But nothing of the kind appeared. 
Hi was eyggested .that, jhe nuisance being 
apan land in possession of the defendants, 
they could have removed- it, and. were 

, therefor responsible for its continuance. 


* . s 
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“But the quéstion is,” his Lordship said, 
“whether” they were bound to risk the 
consequences of a personal conflict by doin 

that which the plaintiff (they assenting 

might, have done himself. [must say I do 
‘not see why the plaintiff should cast upon 
the defendants, who have no interest 
wha‘ever in the matter, a responsibifity 
which he himself declines to incur.” In 
Job E lwards, Limited v. Company of Pro-s 
prietors of the Birmingham Navigation (sup.) 
Lord Justice Bankes stated that he could 
see no ground for the adverse criticism 
directed at the decision in Saxby’s case by 
certain leading text-writers, and indicated 
that the case appeared to him to be 
founded on sound principle and good sense. 

In Barker v. Herbert ‘105 L.T. Rep. 349; 
(1911) 2 K. B. 633) the Court of Appeal held 
that where the owner in possession of a 
vacant house did not know that one of the 
railings protecting the area had been re» 
moverl and where such time had not elapsed 
since its removal that he would have known 
of it if he had used reasonable care, he was 
not liable in respect of the nuisance created 
upon the premises by the action of tres- 
passers who removed the railing; and an 
action brought on behalf of a child, who 
got throughthe gap thus made, clambered 
along inside the railings, and sustained 
injuries by falling into the area, failed. 

Lord Justice Vaughan Williams etted 
Saxby v. Manchester, Sheffield and Lincoln- 
shire Railway Company, and said that the 
effect of the judgment delivered in that 
case was that, to impose a liability upon 
the possessor of land in such a case, there 
must either be the creation of a nuisance 
by him or a Continuance by him of a 
nuisance. The judgment continues : “Now, 
when one has disposed of the argument 
that there is such an absolute liability on 

“the part of a person who has land adjoin- 
ing the highway that he is liable in snch 
a case, even although he has no knowledge 
whatever of the existence of the danger 
which has not been created by himself or 
by any person for whose action or omission 
he is responsible, and there is nothing to 
justify the imputation to him that he bas 
allowed the danger tocontinue—when, I 
say, one has disposed of that argument 
these is really nothing left to be dealt 
within this case.” This case, though the 
huisarfce alleggf was of course ofa public . 
character, is important relative to our 
ifquiry in that itshows the effect pf want 
of knowledge or reasonable opportunity of 
knowledge on the partof the occupier. It 
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is in the absence of such knowledge, actual 
or constructive,- that the case i8 clearly 
distinguishable from Attorney-General v. 
Tod-Heatley (sup). It should, however, be 
observed that the child sustained injuries, 
not by falling through the gap in the 
railings, but in consequence of his owh act 
in climbing through them and subsequently 
falling when c:ambering along inside. 
\: The question in Job Edwards, Limited v. 
Company of Proprietors of the Birmingham 
Navigations (sup.) concerned the liability (if 
any) of mineowners in the following circum- 
stances. The defendants owned a canal bank 
and some land heyond it. The mineowners, 
who were the plaintiffs, owned a piece of 
neighbouring lend which, having been 
fcund useless for mining purposes, was 
derelict. A third person in return for 
payment purported to allow others to dis- 
charge refuse first on the defendants’ land, 
and subrequently on that of the plaintiffs 
without. their knowledge or assent. The 
refuse was carried over the embankment 
and land of the defendants, who charged a 
wayleave rent. The refuse on the plain- 
tiffs’ land was found to be on fire, and the 
defendants, fearing it might reach and 
injure the canal, called upcn tke plaintiffs 
to extinguish it. By agreement between 
the parties, the defendants entered upon 
the plaintiffs’ land and extinguished the 
fire,’ tte latter paying” half the expense 
without prejudice tothe legal position. The 
plaintifis now claimed a declaration to the 
effect that they were not liable to pay any 
part: of thé cost, and consequential relief, 
and it was held that inasmuch as there 
was no public nuisance, and no evidence 
that they had either caused or continued 
the fire, cr bad been guilty of any negli- 
gence in relation thereto, they were entitled 
to succeed. a a: ` 
Lord Justice Bankes, parts of whose judg- 
ment have already been referred to in the 
present article, emphasised the importance 
of bearing in mind the distinction between 
cases of public and private nuisange. This 
topic has already been sufficiently dealt 
with. In considering what would consti» 
tute a continuance of a private nuisance 
so as‘to create an actionable wrong, the 
learned Lord Justice said: “A deliberate 
refusal to give an adjoining owner notice 
of-the danger, or an obstruction of that 
owner in his endeaviur f abaté the! 
nuisance, may be evidence of a omia 
There may be cases (though I am not decid 
ing the poing) in which the act necessary to 
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of such a trifling nature +that.it might 
amount to an act of negligence on the part 
of the occupier of the land on which the 
nuisance existed, not tô take that step.” 
In the present case it was sufficient to say 


‘that there was an entire absence of any 


evidence that the plaintiffs had either 
caused or continued (using that word in its 
widest sense) the nuisance, or were guilty 
of any negligence in relation to it, 

In Sedleigh-Denfield’ v. St. Joseph's 
Society for Foreign Missions (sup.) the dis- 
pute arose out of the flooding of the 
plaintiffs land oWing to the failure by a 
local authority to provide an adequate grid 
to prevent refuse and leaves flowing into 
a pipe communicating with a culvert which 
the said authority had substituted for a 
ditch. The plaintiff's garden was on the 
south side of a field belonging to the 
defendants, A ditch conveying water from 
east to west ran along the south edge 
of the field, the area of the ditch being 
owned by the defendants. A plot of land 
occupied by a block of flats lay west of the 
plaintiff's land it was on the north side 
of the said plot that the culvert had been 
e>nstructed. But ‘the culvert was carried 
some 2ft. beyond the boundary between 
the plot occupied by the flat and the 
plaintifs land. The defendant society did 
not knowthat the trespass had been com- 
mitted. The lay brother, whose duty it van 
ihe 
work being done, but he assumed tbat it 
was being done with the authority of his 
superiors and did not report it. In such 
circumstances, Mr. Justice Branson intimat- 
ed, Job Edwards, Limited v. Company of 
Proprietors of the Birmingham Navigations 
(sup.) was an authority for the proposition 
that the society.had not continued the 
nuisances. That being the position, it was 
as much open to the plaintiff to put th 
cylvert right as it was to the defendants. 

iher could have done it, and the plain- 
tif had no.right to complain that the de- 
fendantshad not abated that which, if it 
was a nuisance and one which might cause 
injury to him, the plaintiff could have 
abated himself. There was not any more 
duty cast on the defendants to seek out and 
search their lands lest a nuisancé should: 
be found upon them than thefé was upon” 
the plaintiff to protect himself by going 
and looking into the ditch by his pros 
perty. Moreover, in a case suchgas the‘ 


present, whére a ditch had been cut to drain=. 


land iœ the ordinary use of land, and-:where* 


| 


abate the nuisance in the first instance was” there was no evidence “that any. extra. 


s cca 
a. . 


. 
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accumulation of water brought upon the 
land by the defendants had caused the 
damage, Rylands v. Fletcher (19 L. T. 
Rep, 220; L. Rep. “3, H. L. 380) did not 


apply. 
In the Court of Appeal, Lord Justice : 


MacKinnon stated that Job Edwards, Limit- 
ed v. Company of Proprietors of the Briming- 
ham Naviyations (sup.) decided that where 
a private nuisance had been created on a 
man’s land by a trespasser withovt his 
authority, he was not, respcnsible for it 


¢ 
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and that mere failure on his part or even 
refusal {0 remove the nuisance ‘did not 
involve him in liability for the result. Nor 
‘could the plaintiff succeed on the footing 
of negligence. Negligence meant a breach 
of some duty of care to the plaintiff. If, 
when the local authority did the work, 
the defendants owed the plaintiff no duty 
to mitigate the potential source of danger 
it could not be said ‘that they owed suc 

a duty if the word “negligence” was used 
instead of “nuisance.” —The Law Times. 


Extracts from Contemporaries. 


Motér Insurance and a “Legal Right”. 

A writer to The Times recently drew 
attention tothe fact that an applicant for 
a motorinsurance policy is required to 
state whether he has been refused by a 
previous company, and if such be the case, 
the company to which application is made 
seeks information from the previous com- 
pany and on such information may reiuse 
the insurance. The information is secret 
and an ap:licant may be refused bya 
series of companies and find himselfin a 
position cf being unable to drive although 
holding a license todo so. Insurance com- 
panies, it is urged, have much greater 
power than magistrates, who after due 
investigation and trial can suspend a 
driver’s licence for a specified length of 
time, for they can nullify a driving licence 
for an indefinite length of time for undis- 
closed reasons. “An individual or a body of 
individuals,” the writer concluded, “acting 
in their private capacity are not legally 
obliged to give service on application or 
givé a reason for refusing it, but this should 


lately come within his knowledge. Doubt- 
less there may well be hard-cases, but the 
considerable competition which exists for 
motor insurance, and the fact (as stated by 
another writer to The Times on this subject) 
that every effort is made to provide at 
least the insurance required by the Road 
Traffic Acts, must surely render the number 
of such cases infinitesimal.—The Solicitors’ 
Journal. 


Women's Dress in Court. | 
The problem of women’s dress, perennial 
elsewhere, has recurred in the Courts, 
The main dispute seems to be as to whether 
or not hats shall be worn, and the practice 
differs in various Courts. It may be said 
-at once that there is no law which ordains 
that wumen shall wear hats in Court. 
There is, however, an ancient, though not 
universal custcm that for a woman to 
appear there bareheaded is not respectful. 
Apart from custim, there is nothing 
inherently insulting in an uncovered female 
head in a Court of Justice, but there 


surely not obtain when the application fore may well be disrespect in deliberate atten’ 


and a refusal nullifies a legal right”. Oe 
might reply that in view of the statuto: 
obligation impcsed by the Road Trafe 
Acts a driving licence does not per se conifer 
on the holder a legal right to drive; but 
apart from such verbal niceties it may be 
doubted yhether, as a general ruie, any 
Substantaal injury is done by’ the de facto 
edisqualification of such persons .whem 
insurers refuse to accept, while the benefit 
- to the community derived from the absence 
«of such would-be driyers from the roads 
may hë regarded as? not ingonsiderable. 
“The writer of the letter . above referred to 
was fompted by circumstances that had 
Wu : ss Re f . 


strvice is forced onthe applicant by Dh 


f 


dance without a hat at a place where it 
is well-known that hats are required. It 
is for those on the Bench, whether judges 
or magistrates, to see that the Court is 
treated’ with respect, and there have been 
some Gases where any natural respect for 
the Court has not been increased, by 
brusque and overbearing insjstence on- small 
and ‘unintentional breaches of etiqueite 
where no disrespect was intended. We 
notice that the learned Recorder of Liver- 
‘pool thas deljfered himself on the subject, 

d we think perhaps he has been reported 
ra little baldJy as saying that women might 
dress as they liked in his Court. Taere 
eis doubtless a connection between forensic 
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etiquette and the rule of covered heads 
for women in church, which appears to 
date from St. Paul (I Corinthians, ch. 11). 
He admitted that Jong hair was a glory 
to a woman, and he, too, bases his argu- 
ment on respect. The matter is one best 
left to be settled on tke cirenmstances 
and behaviour in each individual case, 
and no useful purpose will he served by 
laying down a universal rule.—The Law 


Journal. ` 


Pony's First Bite. | 

Everyone knows the saying as to the 
dog's first bite; the notion of scienter, 
‘however, applies not only to dogs, but to 
other Gomesticated animals. In Oldham 
v, United Dairies (London), Ltd. (1939), 
K. B. D, 26th June, the jury found that 
a lady paesing a pony in a cart belong- 
ing 10 the defendant company was bitten, 
pulled to the ground by the pony teking 
hold of the lapel of her coat, and then 
pawed with its hoofs. | : 

There had been no previous complaint 
of the peny’s behaviour; one witness describ- 
ed the animal as “foolproof and wooden. 
The jury had fixed damages at three 
hundred pounds, but the judge gave 
judgment for the defendants. i 
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“The owner of a domestic animal was. 
not responsible for the damige done by 
that animal unless he had knowledge of 
some propensity in the animal to bahave in 
the way which caused the injury complained 
of. There was no such knowledge here, 
and if the plaintiff relied on common law. 
negligence she must show that the injury © 
caused to her was a reasonable and 
natural consequenee of the known facts,” 
He came to the conclusion on these cases 
that the plaintiff could not have judgment 
for the damages which the jury had 
awarded her “Wless she could either show 
that there was something vicious in the. 
pony known to its owners, or prove negli- 
gence on their part, the reasonable con- 
sequence of which“ was the behaviour of 
the horse as proved." 4 


It is not an altogether uncommon sight 
to see the rather attractive little beasts in 
milk carts being patted and feq by customers 
or even passers-by. Perhaps this poney felt . 
he was not getling his accustpmed tribute, 
and showed his discontent in the only way 
open to him. The pulling over may have 
been more an accident than especial savagery 
on his part.—Justice of the Peace. 


The printing and get-up are good. The 


j REVIEWS. 
ndu Law. Principles and Prece- 
a Second Edition—By N. R. 


RAGHAYAOHARIAR, ADVYCOATE, Mapras. Peros 
Rs. 8 


Wehave received a copy, these cond edition ` 


of the book. A goed deal of new matter in 
the shape of additional information has 
- been introduced in this edition and several 
portions have been re-written in order to 
« incorporate the effect of the Oase-law since 
the last edition, thus greatly enbancing 
its value and utility Two fresh chapters, 
one on the Jaw of the Jains and the other 
on the Hindu Women's Rights to Property 
Act, have been added. Scholarly analysis 
and lucid discussion are the distinguishe 
Mg features of the book. The exposition 
‘of the law isclear and definite in state- 
ments and the learned author kas not 
hesitated to express what in bis Opinion is 
the ‘correct rule of law in spite cf the 
contrary interpretations Qy the Court . 
No pains have been spare& to bring th 
book up-tc-date in every respect. e 
hope that this edition Wil be found mêre 
useful to the Judges and the legal practi- 
sioners fhan its predecessor. . . 
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price is moderate. 


Principles of Hindu Law (Fifth Edi- 
tlon):—By Mr.K K. VAIDfA, BOLTOITƏR, 
Hian Oovrt, Bompav, Perion Rs. 4. 

The book under review, being pri- 
marily intended for law students of [ndian 
Universities, has already assumed, the 
place of a text-book. The fact that it 
has run into five editions, shows its popu- 
arity. lIn this revised edition the author 
Pa the same plan, which was fol- 
‘lowed in previous eeditions, of presenting 
the subject before'the reader‘in an easy 
and lucid way. Iacorporation of. latest - 
Case-law has made the book useful to- the 
busy members of the Bar. Abstratts from 
leading caseg on Hindu Law “prescrik.od 4 
by -various Ifdian Universities are gi¥isn : 
in Appendix B. The edition gives Mati . 
texts of all the Acts, bearing on Hindu ` 
Law, including Dr. Deshmukh’s Hindu 
Women’s Right Property Agi, 4 with | 
commentary. We ‘unhesitatingly s retoma 
mend.the book to thuse for whorny ittis< 
intended, f e Pani 


